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1874,  cbap.  106.  p.  164.  Roads  and  high- 
ways  966 
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Albany  Penitentiary  667 
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Art  877.    Dealing  In  futures  forbidden  . .  732. 


VirslniA. 

Btatutee. 
Cession  by 


1788.  Dec; 


Virginia  of 
rights  In  Northwest 

Territory   837 

1789,  I  11.   Virginia  compact    886 

Henini^a  Statute  at  Large. 

Vol.  11,  p.  826..  Cession    by    Virginia  of 
rights  In  Northwest 


Vol.  18,  p.  17. 
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WEBSTER  LUMBER  COMPANY.  Appt., 

V. 

KEYSTONE  LUMBER  &  MINING  COM- 
PANY et  al 

(61  W.  Va.  545-.) 

*1.  Section  ft  of  cliapt«r  T4  of  the  Code, 
reqnirtnir  notice  of  a  reMerrntlon  of 
<ltle  to  Koods  aod  chattels  sold  upoo  coa- 
ditlon  precedent  to  be  recorded  In  tbe  clerk's 
office  of  the  cosnty  court  of  tbe  county  wbere 
tbe  property  fa,  does  not  apply  nnlesa  poe- 
session  of  tbe  property  be  dellTered  to  tbe 
bay«. 

*Headnotes  by  I'orraMBiJiOBB,  J. 


S.  When  the  property  ao  sold  Is  a 
■trnctare  upon  the  real  estate  of  the 
▼endor>  capable  In  Its  nature  of  being  made 
a  fixture,  and  It  Is  agreed  between  tbe  par- 
ties that  It  sball  not  be  removed  until  paid 
tor,  there  Is  no  delivery  of  possession,  al- 
though the  bayer,  as  tenant  or  llceueee  upon 
tbe  land,  has  the  use  of  such  property. 

8.  The  Webater  Iiumber  Company,  be- 
inv  the  owner  of  a  tract  of  timbered 
land,  contracted  with  the  owner  of  a 
mill  to  saw  the  timber,  and  with  Wheel- 
er ft  Miller  to  log  It.  By  the  original  con- 
tract. Wheeler  &  Miller  were  to  construct  a 
railroad  on  the  lands  of  the  company,  at  their 
own  «cp«iee,  for  tbe  logging  of  tbe  timber; 
but,  finding  themselves  unable  to  buy  the  ma- 
terials, the  Webster  Lumber  Company  bought 
and  paid  for  them,  and  had  them  shipped  to 


XOTM. — yaiure  of  rottrood,— wftetfter  real  m- 
tate  or  personal  propertjf. 

I.  Scope  of  note.  33. 
II.  At  coMiMOfi  law,  34. 

III.  Bif  tiatute,  8S. 

IV.  yranehlaea,  30. 
V.  Right  of  way,  36. 

VI.  Ejectment,  40. 
VII.  Superetructure. 

a.  In  general,  41. 

k  WAen   use   for  raitroad  pw-poMs 
eeatee,  41. 

c.  Struoturee  on  mortgaged  premiaes, 

43. 

d.  When  the  tubfect  of  a  railroad  mort- 

gage, 44. 

e.  renOora'  llena,  44. 

t.  Btmctwee  on  the  lanOe  of  another 
'before  oondemiwHon. 

1.  Abandoned  roa&a,  44. 

2.  Entry  by  Ueenae,  4S. 

3.  Entry  by  treepaea,  46. 
Till.  PrivaU  node,  48. 

IX.  MelUng  stock,  49. 
X.  Suppliea,  51. 

XI.  For  the  purpoaea  of  tawaiUm,  61. 

a.  OeneraUy,  62, 

b.  Bight  of  Kov  and  tnpernruotmve, 

•dS. 

c.  Rotting  stock  ond  oonatruotion  ma- 
tertala,  55. 

d.  RIghtg  in  pu&Ho  atreete,  S6. 

e.  The  Engliah  ratee,  56. 

XII.  Poles  and  tcirea,  56. 
XIII.  Ooneiuaion,  BS. 

I.  Beope  of  note. 

In  Wknsm  Luauss  Co.  v.  eeystomb  Lum- 
«6  L.  R.  A. 


BBB  ft  UiH.  Co.  the  conrt  did  not  attempt  to 
rest  its  conclusion  upon  authority.  "The  prin- 
cipal question  argued  In  this  case,"  to  quote 
from  the  opinion,  "Is  whether  the  railroad  in 
question  is  real  or  personal  property.  The  doc- 
trine of  Uxturee  la  one  which  has  given  tbe 
courts  much  perplexity,  and  tbe  decisions  on 
that  question  are  numerous;  bat  no  case  has 
been  found  which  stands  upon  tlie  state  of  facts 
presented  here."  It  may  be  said  at  once  that, 
although  the  Inquiry  has  ranged  over  a  wide 
area,  no  "red-cow"  case  has  been  found.  None 
the  less  there  are  In  tbe  cases  collated  below 
several  that  shed  light  upon  the  question  In  the 
principal  case.  This  note  necessarily  covers  a 
wider  field,  since  It  embraces  decisions  respect- 
ing ordinary  commercial  railroads,  street  pas- 
senger railways,  and  private  transportation 
ways,  and  deals  with  franchises,  rights  of  way.  . 
and  railroad  equipment,  both  mobile  and  Immo- 
bile. When  tbese  are  to  be  deemed  real  estate, 
when  personal  prop«»-ty.  depends  sometlmea  up- 
on tbe  common  law,  sometimes  upon  statutory 
ensctments,  at  times,  also,  upon  circumstances 
of  almost  Infinite  variety, — upon  the  diversity 
of  the  parties  In  interiest,  and  upon  the  purpose 
to  be  subserved  In  assigning  the  subject-matter 
to  the  one  or  tbe  other  class.  So' far  as  pos- 
sible tbe  cases  have  been  confined  to  those 
wherein  railroads  were  parties,  and  those  where- 
in what  Is  distinctively  railroad  property  or  In- 
terests were  Involved;  and  of  these  to  those 
directly  bearing  upon  the  subject  of  the  note. 

There  Us  an  analogy  between  the  poles  and 
wires  of  a  line  at  telegraph  and  tbe  sleepera 
and  rails  of  a  railroad.— between  a  telegraph 
line  and  a  railway  as  an  entirety, — so  close  that. 
In  a  commentary  dealing  with  the  legal  status 
of  either  as  real  estate  or  personal  properte  one  „ 
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the  land  in  Ita  own  name,  knd  laid  down  bj 
Wheeler  &  Miller,  with  the  imderBtandtng  tAat 
they  were  to  be  and  remain  the  property  of 
the  Webster  Lnmber  Company  antll  paid  for 
b7  Wheeler  it  Miller.  After*  the  road  wai 
thtn  completed,  the  new  contract  wu  re- 
duced to  writing,  and  It  was  therein  atlpn- 
lated  that  the  Webster  Lnml>er  Company  was 
to  hold  and  own  all  materlaU  purchased  by 
It  In  Its  own  name  antll  farther  transfer 
b;  a  snfflclent  bill  of  sale  therefor.  Wheeler 
ft  Miller  becoming  indebted  to  the  Keystone 
Lnmber  A  Mining  Company,  said  company,' 
fn  an  action  at  law,  attached  the  railroad, 
and  had  it  sold  as  the  property  of  Wheeler 
&  Miller,  at  which  sale  It  became  the  pur- 
chaser. Held,  that,  altbon^  there  was  a  sale 
of  the  railroad  materials  }tr  the  Webster  Lnm- 
ber Company  to  Wheeler  k  Miller,  there  was 
not  a  delivery  of  the  possession  thereof  to 
the  bnyers,  and,  altbongh  no  notice  of  the 


reserratiott  of  the  title  was  recorded,  the 
Keystone  Lnmber  &  Mining;  Company  acqalretf 
no  title  to  the  materials  its  purdiase,  and 
equity  wonid  enjoin  It  from  remoTlng  them. 

{Branium,  J.,  diuenti.) 
(March  16,  1002.) 

APPEAL  by  complamant  from  a  decree  of 
the  Circuit  Court  for  Webster  Couo^ 
enjoining  defendants  from  interfering  with 
the  materials  in  a  railroad  which  defendants 
claimed  under  a  judgment  against  the  per- 
sons who  had  oonstrueted  it.  Rmened  m 
part. 

The  facta  are  stated  in  the  opinion. 
Mr.  Heavy  BE.  Rusell,  for  appellant: 
Equity  has  jurisdictitm  of  a  omtroTCTBy 


expects  to  And  the  eases  relating  to  the  other. 
And  when  It  Is  remembered  that  the  posts  and 
wires  of  a  trolley  line  are  an  integral  part  of 
the  railway  Itself,  to  omit  from  an  annotation 
of  this  cbaracter  telegraph  and  telephone  cases 
would  be  unwarrantable.  The  case  Is  not  so 
clear  for  embracing  decisions  respecting  con- 
duits for  jcas,  water,  or  oil.  These  are  some- 
what, but  not  anIDclently,  analogous  to  compel 
their  tncliiaton,  and  they  have  not  been  taken 
In ;  but  It  is  thought  that  In  omitting  them  noth- 
ing has  been  lost  that  would  change  or  modify 
the  conclusions  to  be  drawn  from  the  anthor- 
Itles  presented. 

The  general  subjects  of  easements  and  fix- 
tures are  not  treated. 

II.   At  common  laic. 

The  ancient  legal  maxim,  Quioquid  plantatur 
toto,  solo  cedii  (Broom,  Legal  Maxims,  208), 
lies  at  the  foundation  of  the  matter. 

It  is,  said  the  supreme  court  of  Illinois,  too 
plain  a  principle  to  require  argument  or  refer- 
ence to  authorities  that  there  la  a  marked  dif- 
ference between  real  and  personal  estate.  All 
commentators  and  Judicial  determinations  on 
the  snhJect  have  held  that  real  estate  smbcaces 
such  things  as  are  permanent,  fixed,  and  Im- 
movable, and  which  cannot  be  carried  out  of 
their  places,  as  lands  and  tenements ;  while 
personal  property  Is  defined  to  be  goods,  money, 
and  all  other  movables  which  may  attend  the 
person  of  the  owner  wherever  he  may  think 
proper  to  go.  While,  however,  these  broad  and 
well-deflned  distinctions  are  universally  ac- 
quiesced lu  and  enforced,  both  In  this  conn- 
try  and  In  Greet  Britain,  as  being  elementary 
and  lying  at  the  very  foundation  of  our  sys- 
tem of  Jurisprudence,  there  have  been,  and 
still  are,  some  exceptions,  such  as  trade  fix- 
tures and  emblements  on  the  one  hand,  and 
beir  looms  on  the  other.  Hunt  v.  Bnllock,  23 
111.  820. 

There  is  no  universal  test  whereby  the  char- 
acter of  what  Is  claimed  to  be  a  fixture  can  be 
abstractly  determined.  Neither  the  mode  of  an- 
nexation, nor  the  manner  of  use.  Is  In  all  cases 
conclusive.  It  must  usually  depend  upon  the 
understanding,  express  or  tacit,  of  the  parties 
concerned.    Wheeler  v.  Bedell,  40  Mich.  688. 

That  a  railroad  itself.  Including  the  ground 
and  snperstnicture,  as  well  as  the  depot  grounds, 
buildings,  and  turntables,  and  the  like,  are  real 
estate,  no  doubt  has  ever  been  expressed.  Palm- 
er V.  Forbes,  28  111.  301. 
66  L,  R.  A. 


That  the  Interest  of  a  railway  company  in  a 
street  Is  real  estate  cannot  be  questioned.  New- 
ark ft  II.  Traction  Co.  v.  North  Arlington,  65 
N.  3.  L.  ItSO.  46  Atl.  568. 

Ralls  put  down  upon  a  railroad  become  s 
part  of  It  wherever  the  common  law  prevails, 
under  the  Indexible  rule  that  whatever  Is  af- 
fixed to  the  freehold  becomes  a  part  of  the 
realty,  except  certain  fixtures  erected  by  ten- 
ants. Galveston,  H.  ft  H.  R.  Co.  v.  Cowdrey, 
11  Wall.  4S9,  20  L.  ed.  109. 

The  general  mle  of  law  la  that  bulldlnga  and 
other  structures  erected  on  land  for  the  better 
enjoymmt  of  It  become  Identified  with,  part 
of,  and  go  with  the  land,  and  the  tenant  has 
no  right  at  any  time  to  remove  them.  Anciently 
the  law  was  more  strict  In  respect  to  making 
things  erected  upon  and  attached  to  the  hud. 
directly  or  iudlrectly,  a  part  of  the  freehold 
than  In  modern  times.  As  elTlUsaticai  has  ad- 
vanced, and  trade,  the  mechanic  arts,  and  other 
iDdustrles  have  multiplied  and  Increased  In 
development,  and,  correspondingly,  their  neces- 
sities and  wants  of  reasonable  convmlence, 
there  has  beoi  a  growing  relaxation  of  the 
strict  mle  of  law  mentioned  In  their  favor.  It 
Is  the  policy  of  the  law  to  encourage  trade  man- 
ufactures and  transportation  by  affordhig  thenr 
all  reasonable  facilities.  Buildings,  fixtures, 
machinery,  and  such  things  certainly  Intended 
and  calculated  to  promote  them,  are  treated, 
not  as  part  of  the  land,  but  as  dlatlnet  from  It, 
be1<mging  to  the  tenant,  to  be  disposed  of  or 
removed  at  his  will  and  pleasure.  The  excep- 
tions to  the  general  rule  are  well  settled,  and' 
the  practical  difficulty  In  any  case  arises  In 
pointing  out  when  the  general  rule  or  the  ex- 
ception applies.  The  exception  does  not  depend 
upon  the  cbaracter  of  the  structure  or  thing 
erected,  or  whether  It  Is  built  of  one  material 
or  another,  or  whether  It  be  set  In  the  earth  or 
upon  It,  but  whether  It  is  for  the  purposes  of 
trade  or  manufacture,  and  not  Intended  to  be- 
come Identified  with,  and  part  of,  the  land ;  thls- 
is  the  test  Western  N,  C.  R.  Co.  v.  Deal,  90  N. 
C.  110. 

To  express  It  otherwise,  the  time  came  in 
English  history  when  traders  and  manufactur- 
ers became  too  powerful  to  be  longer  despolIed^ 
of  their  possessions  with  Impunity,  and  the 
Jaws  made  by  landowners  for  landownert,  under 
which  they  Belted  for  themselves  everything- 
that  came  upon  the  soil,  could  not  be  enforced, 
and  bad  to  be  more  or  less  tempered  witb 
Justice.  In  these  later  times  ao  slqglfjlii^firest 
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grtming  out  of  tbe  attempt  to  sever  from 
tiM  real  estate  those  things  whidi  belmg  to 
it,  and  are  attached  to  it  and  eontribute  to 
its  usefulness  and  value. 

Green  t.  PkiOipB,  26  Gratt.  752,  21  Am. 
Bep.  823;  Pafton  t.  Moore,  16  W.  Va.  428, 
37  Am.  Bep.  789. 

Tbe  attaching  creditor  takes  aa\y  what 
the  ddftor  had. 

N«ai  T.  Rogera  Broa.  Produce  Co.  41  W. 
Va.  73,  28  S.  E.  702. 

The  purpose  and  intention  oi  tiie  annexa- 
tion of  the  materinls  vere  that  they  should 
perpetually  remain  attadied  to  the  real 
property,  and  that  th^  should  never  be  re- 
mond  at  any  time  or  for  any  purpose. 

HurrtJtta  V.  Buivthal,  45  W.  Va.  S84,  32 
S.  E.  237;  Binkley  v.  Forkner,  117  Ind.  176. 


3  L.  B.  A.  S3,  19  N.  E.  753;  Oalveaten,  B.  (fi 
H.  B.  Vo.  T.  OovDdrty,  11  Wall.  469,  20  L. 
ed.  199;  United  States  v.  Jfew  Orleana  <£  0. 
R.  Co.  12  Wall.  862,  20  ti.  ed.  434;  PaHon 
V.  Moon,  16  W.  Va.  428,  87  Am.  Bep.  789. 

Meaera.  W.  W.  Bnutnon.  and  W.  E. 
^^rmemd  also  for  appellant 

MeHsra.  Mollokaa,  MeOliatle,  *' 
MaChewa  and  Llms  ft  Brrae,  for  appel- 
lees. 

Poffenliarcer,  J.,  delivered  the  opinion 
of  the  oourt; 

The  Wehster  Lumher  Company,  a  West 
Virginia  corporation,  being  the  owner  of  a 
tract  of  land  situated  in  Webster  county, 
and  ctmtaining  about  4,000  acres,  having  up- 
on it  a  large  amount  of  timber,  contracted 


has  been  more  8tron£  In  defense  of  ita  propprty 
than  railroads,  and  courts  have  gone  farther  to 
save  for  them  alruclurea  bnllt  upon  the  lands 
of  another  than  haa  been  done  tor  any  pri- 
vate Iltlsaot  hi  a  like  situation.  Many  of  the 
practical  dlfllcaltles  referred  to  by  the  learned 
CO  art  la  tbe  case  Just  'cited  wonld  vanUb  If 
Jnstlce  alone  were  the  determining  factor  In 
ererj  case,  and  the  whole  syatem  of  technical 
nilcs  that  glTS  to  one  man  tbe  property  of  an- 
other for  notblns,  simply  because  It  Is  brought 
upcni  his  land,  were  awept  away. 

III.  By  atatute. 

Statutea  are  frequently  enacted  defining  tbe 
meaning  of  the  terms  "land,"  "realty,"  "real 
property,"  etc.,  uaually  In  connection  with  tbe 
assessment  and  coUecttwi  of  the  public  revenue. 
These  acta  are  couched  In  Isngnage  more  or 
less  comprehensive,  and  oftn  are  broad  enoui^ 
to  Indnde  all  aorts  of  railroad  property.  Aa 
Arkansas  atatnte  (Bandels  &  H.  Dig.,  |  6401), 
for  Instance,  provldee  tbat  tbe  terms  "real 
property"  and  "lands,"  wherever  naed  in  that 
law,  6ball  be  held  to  mean  and  Include,  not 
only  land  Itsblf,  whether  laid  out  In  town  lots 
or  otherwise,  bnt  also  all  bnlldlnga,  atruc- 
tores,  Improvementa  end  otber  Oztnrea,  of  what- 
ever kind,  thereon,  and  all  rlghta  aud  prlvllegea 
belonging,  or  In  anywise  appertaining,  thereto. 
A  statute  of  Illinois  (Rev.  SUt.  chap.  120,  i 
16;  2  8Urr  *  C.  Anno.  Stat  2034)  makes  gas 
mains  and  pipes  laid  in  roads,  streets,  and 
alleys  personal  property,  to  be  listed  and  as- 
sessed as  such. 

The  legislatnre  of  a  sovereign  state  may, 
when  under  no  constitutional  Infirmity,  If  so 
disposed,  declare  every  species  of  property,  for 
tbe  purposes  of  taxstlon,  personal,  and  subject 
It  to  all  the  incidents  of  personalty ;  and  may 
require  any  part  of  real  estate  or  Its  accesso- 
rlM  to  be  listed,  taxed,  and  sold  for  nonpayment 
of  taxes,  aod  authorise  tbe  pnrchaser  to  de- 
tach and  mnove  the  parts,  whether  these  be 
standing  trees,  crops,  or  even  the  doors  and  win- 
dows of  a  dwelllnig.  Johnson  v.  Boberts,  102 
111.  055. 

The  ieglslatare  has  power  to  enact  a  law 
declaring  the  right  of  way,  roadbed,  end  ot&er 
property  used  In  operating  a  railroad  to  be 
personal  property  for  the  purposes  of  taxation. 
Missouri,  K.  &  T.  R.  Co.  v.  Labette  County,  9 
Kan.  App.  S46,  50  Pac.  383.  ■ 

A  taxing  statute  of  Illinois  at  <»e  time  pro- 
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vided  tbat  tbe  track,  road,  or  bridge,  of  a  cor- 
poration should  be  held  to  be  personal  property, 
and  listed  and  asaessed  as  such  In  the  town  or 
district  where  It  was  located  or  laid.  Later 
another  sutnte  relating  to  the  taxation  of 
bridges  over  navigable  waters  on  tbe  state  bor- 
ders was  enacted,  of  which  "tbe  sole  object 
.  .  .  was  to  declare  such  structures  real 
estate."  Qnlncy  B.  Bridge  Co.  v.  Adams  Coun- 
tj,  8S  111.  616. 

In  New  Jersey  an  electric  street  railroad  Is 
real  estate  within  the  tax  laws.  Newark  *  H. 
Traction  Co.  v.  North  Arlington,  6fi  N.  J.  L. 
160,  46  Atl.  C68. 

An  exemption  from  taxation,  granted  to  a 
railroad  corporation,  of  all  machines,  wagons, 
and  vehicles  belonging  to  the  company,  with 
all  their  works,  coupled  with  the  declaration 
that  tbev  shall  be  deemed  personal  estate.  Is 
held  In  Virginia  to  extend  to  and  to  cover 
depots,  engine  bouses,  coal  yards,  and  otber 
necessary  Btroctures  and  real  estate.  Rich- 
mond V.  Richmond  ft  D.  B.  Co.  21  Gratt.  604. 

A  statutory  definition,  for  the  purposes  of 
taxation,  of  real  estate  as  Inclnsive  of  tbe 
ownership  or  possession  of,  or  tbe  claim  or  right 
to  tbe  poasesalon  of,  land  and  Improvementa, 
which.  In  turn,  Include  all  buildings,  structures, 
flxtures,  fences,  aud  improvements  erected  upon, 
or  affixed  to,  the  land,  embraces  in  its  appli- 
cation to  railroads  the  ownership  or  possession 
of  tbe  land  upon  which  tracks  are  laid,  with 
engine  houses.  sUtlons.  water  tanks,  ties,  ralla, 
fences,  and  other  equipments  affixed  to  tbe  soil. 
Huntington  v.  Cental  P.  B.  Co.  2  Sawy.  SOS 
Fed.  Cas.  ISo.  6,911. 

There  cannot  be  tbe  slightest  doubt  thst 
turnouts,  depot  grounds,  and  the  buildings  on  a 
railroad  right  of  way  are  real  estate.  All  of 
these  were  so  declared  by  i  42  of  tbe  act  of 
1872.   Union  Trust  Co.  t.  Weber,  96  III.  348. 

It  is  to  the  statnte,  and  not  to  the  common 
law,  that  one  muat  look  to  determine  whether 
mains  running  under  tbe  city  streets  are  to  be 
regarded,  for  tbe  purposes  of  taxation,  as  real 
estate  or  not,  aa  It  Is  entirely  a  matter  of 
statutory  regulation.  People  em  rel.  Citltens' 
Oasll^t  Co.  V.  Brooklyn,  30  N.  Y.  81. 

Sometimes  by  the  lea  »cHpta  railroad  rolling 
stock  Is  declared  to  be  personal  property,  or, 
vice  verta,  flxtnres;  but  the  courts  do  not  al- 
ways accept  the  declaration  as  controlling  Ju- 
dicial action.  Scott  v.  Clinton  &  S.  R.  Co.  6 
Bias.  529,  Fed.  Caa  No.  12,627;  ^''(^^^^^[^ 
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with  one  person  or  firm  to  saw  this  timber, 
and  on  the  22d  day  o{  October,  1895,  entered 
into  a  contract  with  Joseph  L.  Wheeler  and 
Hany  A.  Miller,  by  which  said  Wheeler  ft 
Miller  agreed  to  conatruct  a  standard-gauge 
railroad  from  a  point  near  QIade  Btatitm,  on 
the  West  Virginia  Central  ft  Pittsbui^  Eail- 
Toed,  up  to  the  timber  standing  on  the  com- 
paiqr'B  land,  at  their  proper  cost  and-  «- 
penae,  and  all  roads  and  tramways  through 
said  tract  of  Innd  neeeseaiy  to  the  removal 
of  the  timber  therefrom,  and  also  to  furnish 
at  their  own  expense  all  necessary  appli- 
ances, locomotives,  tools,  trudu,  etc..  needed 
to  operate  said  railroad.  They  were  to  have, 
free  of  charge,  all  rights  and  privileges  nec- 
essai^  to  construct  and  operate  the  railroad 
in  delivering  the  timber  at  the  mill.  They 

W.  K.  Co.  V.  Ft  Howard,  21  Wis.  4S,  01  Am. 
Dec.  4S8. 

IV.  FranchtsM. 

The  franchise  of  a  railroad  corporation  can- 
not, In  eeueral,  be  reckoned  aa  a  part  of  Its 
realty.  It  Is  classed  as  an  Incorporeal  lieredlt- 
ameat,  althoagh  It  has  no  loberltable  qaallty. 
When  the  road  la  cunstructed  the  frantrhlse  se- 
cures to  its  poasessor  the  right  to  operate  It 
under  the  conditions  and  with  the  prlvlle^s 
named  In  Ita  charter ;  bat  ttala  does  not  give 
the  franchise  the  character  of  realtj.  It  Is  an 
Incorporeal  rlcht  ancexed  In  some  general  sense 
to  the  road  when  couBtructed ;  but  It  Is  no  part 
of  the  laud,  nor  any  lnt<!reat  In  the  land,  al- 
though it  may  enhance  Ita  value.^  People  c» 
rel.  I'anama  R.  Co.  v.  Tax  Comrs*.  104  N.  T. 
240,  10  N.  E.  487. 

The  fraochlae  ot  a  railroad  corporation  is 
connected  with,  and  almoat  Inseparable  from, 
the  real  estate  owned  by  the  company  for  rail- 
road parpoaes.  It  Is  true  that  a  railroad  com- 
pany may  bave  a  franchise  to  bnlld  and  use 
a  railroad  before  It  acquires  tbe  land  and  right 
of  way  upon  which  to  construct  and  operate 
It.  Bnt  It  iB  difficult  to  say  In  what  manner 
sncb  a  company,  after  acquiring  such  property, 
could  dlapose  of  all  its  real  estate,  and  wholly 
and  permonenttr  abandon  it,  without  forfeit- 
ing Ita  frsnchlsea.  Union  Trust  Co.  v.  Weber, 
96  III.  846. 

A  municipal  grant  to  a  street  railway  com- 
pany of  a  franchise  to  lav  tracks  and  run  cars 
In  certain  streets,  without  limitation,  in  point 
of  time,  to  Its  continuance  or  reservation  of 
any  direct  power  to  terminate  It,  amounts  to 
an  Immediate  grant  of  an  Interest  of  a  free- 
hold In  the  soil;  and  the  rails,  when  laid,  be- 
come a  part  of  the  real  estate,  and  the  exclu- 
sive right  to  maintain  them  la  perpetually  vest- 
ed In  the  grantee  and  its  successors  and  as- 
signs. Mllhaa  t.  Sharp.  27  N.  T.  611,  84  Am. 
Dec.  814. 

It  la  not  necessary  to  deflne  the  precise  na- 
ture and  extent  of  the  property  of  a  railway 
company  In  a  city  street,  said  tbe  Illinois  su- 
preme court  in  deciding  on  the  liability  of  a 
street-railway  corporation  to  be  assessed  for 
tbe  paving  of  a  street  along  which  It  operated ; 
but  It  Is  certain  that  It  has  a  francbiae  ap- 
purtenant thereto,  and,  through  this  franchise, 
a  right  to  occupy  part  of  the  street,  and.  ho 
far  as  is  necessary  to  run  Its  cars. — an  exclu- 


agreed  to  cut,  fell,  and  deliver  all  the  timber 
on  that  tract  of  land  to  the  milldam  to  be 
located  near  Glade  Run  station,  denning  up 
all  the  saw  timber  as  they  should  go.  They 
were  thus  to  deliver  logs  to  make  not  less 
than  30,000  feet  of  lumber  for  each  woricing 
day  for  at  least  eig^t  months  in  the  year,  or 
a  total  of  not  less  than  6,000,000  feet  an- 
nually, until  the  timber  should  all  be  taken 
off  the  land,  unless  [wevented  by  accident, 
strikes  among  men,  or  other  causes  over 
which  thty  could  have  no  control.  Vox  this 
service  Wheeler  ft  Miller  were  to  receive  94.- 
60  for  each  1,000  leet  of  timber,  except  the 
beech,  birch,  and  maple,  and  for  each  1,000 
feet  ol  beech,  birch,  and  maple  that  they 
should  cut  and  deliver  aa  aforesaid,  th^ 
were  to  have  $4.    The  contract  c(Hitained  a 

slve  right ;  and  this  right  la  secured  for  a  long 
term  of  years.  Tbe  franchise  and  tbe  right  of 
occupancy  constitute  a  property  flxed  and  im- 
movable In  Its  character,  like  realty,  and  It  Is 
recognized  and  protected  by  the  law  as  fully  as 
a  fee  simple  In  land.  Chicago  v.  Baer.  41  111. 
306. 

A  municipal  grant  to  a  street  railway  com- 
pany to  lay  a  track  and  run  cars  in  tbe  streets 
Is  a  grant  in  fee,  vesting  In  tbe  grantee  an  In- 
terest In  the  streets  In  perpetuity  to  the  extent 
needful  for  the  purposes  of  a  street  railroad. 
People  v.  O'Brleu,  111  N.  Y.  1.  2  L.  E.  A.  255, 
7  Am.  St.  Rep.  084,  18  N.  E.  602. 

A  franchise  of  a  street  surface  railway  com- 
pany to  operate  a  line  of  passenger  cars  In  a 
named  street  Is,  both  at  common  law  and  by  tbe 
New  York  statute  (Laws  1809,  chap,  712), 
real  estate,  being  clnsslfled  as  an  Incorporeal 
hereditament.  Thompson  v.  Schenectady  R. 
Co.  124  Fed.  274. 

A  Statute  authorising  a  mechanic's  lien  upon 
a  railroad  or  any  other  structure  does  not  en- 
title an  unpaid  laborer  to  a  Hen  upon  a  street 
railway,  since  the  fee  of  the  streets  Is  In  the 
municipality  for  tbe  public  use,  and  the  rail- 
way company  has  no  estate  In  land,  but  only 
a  license  to  use  and  occupy,  for  certain  purposes, 
a  part  of  tbe  public  eaaement  Front  Street 
Cable  R.  Co.  v.  Johnson,  2  Wash,  112,  11  L. 
R.  A.  603,  25  Pac.  1084. 

Tbe  streets  of  New  Orleans  are  the  common 
property  of  all  Its  Inhabltanta,  and  are  held 
In  trust  for  tbelr  use  and  benefit  The  city 
has  no  power  to  alienate  the  soil,  or  to  sell  or 
grant  tbe  exclusive  use  ot  any  street ;  bnt  it  la 
authorized  and  required  to  regulate  such  use. 
and  cannot  devest  itself  of  that  authority  and 
obligation,  for  It  la  part  of  the  police  power, 
and  Inalienable.  The  city  has  specific  author- 
ity to  compel  all  lines  of  railway  upon  the 
same  street  to  use  the  same  track.  It  foilowa. 
therefore,  that  no  railway  company  can  be  the 
absolute  owner  of  a  roadbed  and  track  estab- 
lished in  a  street  In  New  Orleana;  but  Its 
oitnershlp  is  Qualified  by  the  fact  that  the 
ownership  of  the  soil  Is  vested  in  the  public, 
and  that  the  authority  to  administer  and  reg- 
ulate the  use  of  the  street  resides  Inalienably  In 
the  municipal  corporation.  State  em  rel.  New 
Orleans  v.  King,  104  La.  785,  29  8o.  SS9. 

V.  Bight  of  Kay. 

Rlgbt  of  way.  In  Its  strict  meaDlns,  Is  the 
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pTorision  by  y/hieb,  in  caw  the  Webster 
Lomber  Company  should  fail  to  find  a  mar- 
ket for  the  Bale  of  their  Umber,  and  thus 
render  it  impossible  for  Wheeler  ft  MiHer  to 
continue  their  operations  under  the  contract, 
and  th^  should  denre  ft,  the  Webster  Lum- 
ber Company  might  purchase  the  railroitd, 
its  equipments,  appliances,  and  all  the  im- 
provements necessary  far  the  cutting  and  re- 
moval of  said  timber  in  the  manner  and  up- 
on the  terms  set  forth  in  the  contract.  It 
also  contained  a  clause  by  which  the  lumber 
oimipany  bound  itself  to  furnish  enough  tim- 
ber to  make  36,000,000  feet  of  lumber.  If  so 
much  oould  not  be  found  upon  the  tract  of 
land  mentioned,  they  were  to  make  up  the 
timber  from  other  lands  near  said  tract.  Un- 
der this  contract  Wheeler  ft  Miller  began  the 

rtglit  of  passage  over  another  man's  fcround; 
and.  In  Its  lexal  and  geaerallj-  accepted  mean- 
ing in  reference  to  a  railroad.  It  is  a  mere  ease- 
ment In  ttie  land  of  others,'  obtained  by  lavfal 
eoDdemna  tlon  to  public  use,  or  b;  parctaase. 
Wllllama  t.  Western  Union  R.  Co.  50  Wis.  71, 
5  N.  W.  482. 

A  rallruad  company  has  only  an  easement 
Id  the  land  tor  Its  right  of  way  or  tracks.  It 
does  not  acquire  the  fee ;  but  It  does  acquire  a 
perpetoal  and  contlnnons  easement  so  long  as 
It  uses  It  for  such  purpose.  The  otmer  of  the 
tee  Is  not  entitled  to  use  the  land  at  the  same 
time;  but  the  company  Is  entitled  to  the  ex- 
clusire  use.  Union  Depot  Co,  t.  Frederick.  117 
Mo.  152.  21  S.  W.  1118.  1130,  26  S.  W.  3tiO ; 
St.  Louis,  K.  &  N.  W.  R.  Co.  Clark.  121  Mo. 
160.  26  L.  R.  A.  731,  25  S.  W.  182,  906. 

The  right  of  way  acquired  by  a  railroad  com- 
pany, though  technically  an  eaeement.  yet  re- 
quires for  Its  enjoyment  a  use  of  the  land  per- 
manent in  Its  nature  and  practically  ezdnsiTe. 
Ilaisen  T.  Boston  ft  M.  R.  Co.  2  Gray,  574. 

The  term  "tasement,"  as  employed  In  respect 
of  a  railroad  right  of  way.  Is  not  used  In  a 
strict  technical  sense,  but,  rather,  has  the 
meaning  of  an  Interest  In  the  land, — ^not  a 
right  in  common  with  the  owner  or  others. 
Boyce  T.  Missouri  P.  R.  Co.  168  Mo.  683,  68 
L.  R.  A.  442,  68  8.  W.  020. 

The  right  of  way  of  a  railroad  la  not  the 
easement  spoken  of  In  the  old  law  books,  but 
Is  peculiar  to  tbe  use  of  a  railroad,  which  Is 
usually  a  permanent  Improvement,  a  perpetual 
highway  of  travel  and  commerce,  and  will 
rarely  be  abandoned  by  nonuser.  The  ex- 
clnsive  use  of  the  surface  Is  acquired,  and 
damages  are  assessed,  on  the  theory  that 
the  easement  will  be  perpetual ;  so  that  ordi- 
narily the  tee  Is  of  little,  or  no,  value,  unless 
the  land  Is  underlaid  by  a  quarry  or  mine. 
Smith  v.  Hall,  103  Iowa,  95,  72  N.  W.  427. 

The  term  "right  of  way"  has  a  twofold  stg- 
nlflcsnce.  It  Is  sometimes  used  to  mean  the 
mere  Intangible  right  to  cross ;  a  right  of 
crossing;  a  right  of  way.  It  Is  often  used 
otherwise  to  indicate  that  strip  which  the  rail- 
road company  appropriates  for  use,  and  upon 
which  It  builds  Its  roadbed.  Keener  v.  Cnion 
r.  R.  Co.  31  Ped.  126;  Joy  v.  St.  Louis,  138 
U.  «.  44,  84  L.  ed.  857,  11  Sup.  Ct.  Rep.  248. 

Tbe  right  of  way  of  a  railroad  company  la  an 
easement  in  the  land  within  Its  limits.  It  Is 
a  vested  and  exclusive  right.  It  Is  a  freehold 
60  L.  K.  A. 


construction  of  the  railroad  soon  after  the 
contract  was  made.  Along  in  December, 
1805,  as  stated  by  the  president  of  the  lum- 
ber company.  Miller,  whose  deposititm  is  not 
taken  in  the  cause,  began  writing  letters  to 
the  president  of  the  company,  who  was  also 
vice  president  of  a  national  bank  at  Con- 
nellsville,  Penn^lvania,  wanting  to  know  if 
Wheeler  ft  Miller  could  not  borrow  some 
money  frnn  that  bank.  The  bank  refused 
to  make  tiie  loan,  and  Miller  went  to  Con- 
nellsville  and  told  the  officials  of  the  com- 
pany that  unless  the  company  would  buy  the 
rails,  splice  bars,  spikes,  and  ties,  and  put 
them  in  the  road,  it  would  be  impossible  for 
them  to  go  on  with  their  contract.  Mr.  Kil- 
palrick,  president  of  tho  company,  says  th^ 
told  Mr.  Miller  they  would  not  buy  the  rails 

IntGi-eat  lu  the  soil  having  all  the  properties  of 
realty.  If  it  belonged  to  an  Individual  It  would 
descend  to  bis  heirs,  and  It  can  be  conveyed  only 
by  deed.  Within  Its  boundaries,  property  need 
In  constructing  and  operating  the  railroad,  at- 
tached to  the  soil  and  annexed  to  the  eaaement, 
becomes  a  part  of  the  real  estate.  Northern 
r.  R.  Co.  V.  Carland,  5  Mont  146,  3  Pac. 
134. 

The  phrase  "right  of  way"  does  not  necessa- 
rily mean  a  rlsbt  of  passage  merely ;  It  may 
mean  one  thing  in  a  grant  to  a  natural  person 
for  private  purposes,  and  another  thing  in  a 
grant  to  a  railroad  for  public  purposes, — 
things  as  dillerent  as  are,  respectively,  the  pur- 
poses, uses,  and  necesaltles.  New  Mexico  v. 
United  States  Trust  Co.  172  U.  S.  171,  43  L.  ed. 
407,  19  Sup.  Ct.  Rep.  128. 

The  term  "roadway,"  as  applied  to  railroads, 
has  a  wider  signification  than  "roadbed,"  and 
Inciades  whatever  apace  of  ground  the  company 
Is  allowed  by  law  upon  which  to  construct  its 
roadbed  and  Isy  its  track.  Although  the  phrase 
"right  of  way"  Is  generally  used  to  designate 
tbe  ground  whereon  a  railway  company  may 
lay  tracks  and  build  its  needful  buildings,  yet 
frequently  "roadway"  la  used  as  synonymous 
therewith ;  hence,  In  speaking  of  geographical 
extent,  wliatever  Is  Included  in  the  former  is 
alao  Included  in  the  latter.  San  Francisco  v. 
Central  I'.  It.  Co.  83  Cal.  467. 

The  right  of  way  or  roadway  of  a  railroad 
company  Includes  not  only  the  strip  of  ground 
upon  which  the  main  line  la  constructed,  tnit, 
as  well,  all  ground  necessary  for  toe  constmc- 
tlon  of  side  tracks,  turn-outs,  connecting  tracks, 
station  bouses,  freight  bouses,  and  all  other  ac- 
commodations necessary  to  accomplish  the  ob- 
ject of  Its  Incorporation.  Chicago,  M.  &  St. 
1'.  K.  Co.  V.  CasB  County,  8  N.  D.  18,  76  N.  W. 
239. 

An  easement  merely  gives  to  a  railroad  com- 
pany a  right  of  way  In  the  land, — that  Is,  the 
right  to  use  the  land  for  Its  purpoaea.  This 
includes  the  right  to  employ  tbe  land  taken  for 
the  purpoae  of  constructing,  maintaining,  and 
operating  a  railroad  thereon.  Under  this  right, 
the  company  bas  the  free  and  perfect  use  of  tbe 
surface  of  the  land  so  far  as  is  necessary  for 
all  Its  purposes,  and  the  right  to  use  as  much 
above  and  below  Its  surface  os  may  be  needed. 
This  would  Include  the  right  to  tunnel  the  land, 
to  cut  embankments,  to  grade  and  make  road- 
beds, to  operate  and  maintain  a  ratlroad^wltti^ 
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and  the  material  for  them,  and  that,  if  they 
did  buy  them  at  all,  the  purchase  would  be 
made  for  the  company,  and  that  finally  it 
was  agreed  between  Bfiller  and  tiiie  o(»npany 
that  the  company  would  buy  the  material 
necessary  to  ctnnplete  the  road  at  its  own 
coat,  and  would  own  the  material  until  such 
time  as  Wheeler  &  Miller  would  be  able  to 
buy  it  from  them.  Wheeler  &  Miller  were 
to  pay  a  rental  <d  SO  cents  per  thousand  feet 
on  the  timber  Uiey  should  deliver,  and  also 
to  pay  the  interest  on  the  mon«y  to  be  in- 
Tested  in  the  materials;  the  rental  to  be  de- 
ducted fnnn  the  money  to  become  due  them 
for  the  timber  cut  and  delivered  at  the  con- 
tract prioB.  This  occurred  in  January,  1896, 
and  at  the  time  of  the  making  of  Uiis  ar- 
rangement and  agreement  the  oompuiy  gave 

one  or  more  IlaeB  of  track  with  proper  sta- 
tions, depots,  turnouts,  and  otber  apportmances 
of  a  railroad.  The  former  Droprleb)r  of  the 
soil  still  retains  the  fee  of  tbe  Und,  and  bis 

right  to  the  land  for  every  purpose  not  In- 
compatible with  tbe  rights  of  tbe  railroad  com- 
pany. Upon  the  discontinuance  and  abandon- 
ment of  the  right  of  way,  the  entire  and  exclu- 
sive property  and  right  of  enjoyment  revest  In 
the  proprietor  of  tbe  soil.  After  the  condem- 
nation and  payment  of  damages,  the  soli '  and 
freebold  belong  to  the  owner  of  the  land,  sub- 
ject to  tbe  easement  or  encambrance ;  and  such 
landowner  bas  tbe  right  to  use  tbe  condemned 
property,  provided  such  use  does  not  Interfere 
witb  the  nse  of  the  property  for  railroad  pur- 
poses. Kansas  C.  R.  Co.  v.  Allen,  22  Kan.  2S5, 
31  Am.  Rep.  190. 

The  statement  la  quoted  In  full,  and  adopted. 
In  East  Tennessee,  T.  &  G.  R.  Co.  v.  Telford, 
89  T«nn.  298,  10  L.  K.  A.  855,  14  8.  W.  778, 
and  of  this  latter  derision  it  was  afterwards 
said  that  It  so  clearly  stated  tbe  nature  of 
an  easement  for  railroad  right-of-way  purposes 
that  It  was  hopeless  to  add  anytblng  to  what 
was  tbere  said.  McLemore  v.  Memphis  It  C. 
B.  Co.  (Tenn.)  69  B.  W.  888. 

Tbe  Interest  or  right  of  way  In  the  land  re- 
quired for  tbe  construction  of  a  railroad  Is 
part  of  the  realty.  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Boney,  117  Ind.  501,  3  L.  R.  A.  435,  20  N. 
B.  432. 

The  land,  roadbed,  and  right  of  way  of  a 
railroad  company,  and  whatever  la  tbereonto 
appurtenant,  are  real  estate,  and  are  wttbin  the 
terms  "building,"  "erection,"  or  "Improvement," 
In  a  mechanic's  lien  law.  Nellson  y.  Iowa 
Eastern  R.  Co.  61  Iowa,  184,  33  Am.  Rep.  124, 
1  N.  W.  484. 

"No  one  can  qaestlon,"  Is  the  concession  of 
tbe  Arizona  supreme  court,  "that  a  right  of  way 
la  an  Interest  In  the  realty."  Atlantic  ft  P. 
R.  Co.  V.  Lesueur,  2  Ariz.  428,  1  L.  R.  A.  244,  2 
Inters.  Com.  Rep.  189,  19  Pac.  157. 

While  a  railroad  does  not  acquire  the  fee  of 
Its  right  of  way.  It  does  acquire  a  perpetual 
and  contlnnoos  easement  as  long  as  It  uses  It 
for  railroad  purposes;  and  the  owner  of  the 
fee  Is  not  entitled  to  use  the  land  at  tbe  same 
time,  for  the  railroad  company  Is  entitled  to  Its 
exclusive  use.  Boyce  v.  Missouri  P.  R.  Co.  168 
Mu.  683.  58  L.  B.  A.  442,  68  S.  W.  920. 

Inaamucb  as  there  Is  a  conatltutlonal  pro- 
vUlon  (Bill  ta  Bights,  {  18)  hi  IlUnois  that 
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Mr.  Miller  $400,  to  be  used  in  the  purchaae 
of  ties  for  the  road,  the  receipt  for  the 
payment  of  the  ties  to  be  taken  hy 
Wheeler  &  Miller  in  tbe  name  of  Uie  Wrf>- 
stcr  Lumber  Company,  and  the  money 
was  so  expended  and  the  receipts  takm. 
Afterwards  $600  more  was  paid  by  the  com- 
pany to  them,  and  used  in  the  same  way. 
These  two  items  are  carried  into  the  ac- 
counts between  the  lumber  company  and 
Wheeler  &  Miller  in  such  way  as  to  leave 
it  unoertain  as  to  the  exact  nature  of  the 
transaction.  Kilpatrick  and  J.  B.  Balsl«y, 
secretary  of  the  company,  attribute  that  to 
the  careleflsnees  or  Incompetence  of  their 
bookkeeper.  There  is  no  doubt  whatever 
tiiat  the  rocmey  was  paid  and  handled  in  the 
manner  stated  by  Kilpatrick.   Wheeler  was 

the  fee  of  laud  taken  for  railroad  tracks  with- 
out the  consent  of  tbe  owner  shall  remain  la 
sucb  owner  subject  to  tbe  use  for  which  It  is 
taken,  a  railroad,  by  condemnation  proceedings, 
acquires  only  an  easement  In  land  taken  for  a 
right  of  way.  Lafayette,  B.  ft  M.  B,  Co.  r. 
Wlnslow.  66  111.  219. 

A  railroad  company,  by  an  Implied  grant  or 
condemnation,  takes  only  an  easement  for  nec- 
essary railroad  purposes  In  the  land  delimited 
as  right  of  way,  and  the  fee  is  In  tbe  owner  of 
the  servient  estate,  who,  by  making  such  use  of 
tbe  land  within  tbe  limits  of  the  right  of  way  as 
Is  not  Inconsistent  with  the  operation  of  the 
railroad,  does  not  act  adversely  to  the  company, 
and  cannot  oust  It  of  Its  right.  Blast  Tennessee. 
V.  ft  G.  R.  Co.  V.  Telford,  89  Tenn.  293,  10 
L.  R.  A.  855.  14  8.  W.  776. 

The  right  acquired  by  a  railroad  company 
through  condemnation  proceedings  Is  that  of 
location,  construction,  and  convenient  use  of 
land  for  railway  purposes,  and  to  take,  remove, 
and  use,  for  the  construction  and  repair  of  the 
road  and  Its  appurtenances,  any  earth,  gravel, 
stone,  timber,  or  other  materials  that  may  be 
necessary  for  any  of  these  purpoaes ;  but  the  fee 
of  tbe  land,  even  aft«r  this,  remains  In  the 
landowner.  Cummins  v.  Des  Uolnes  ft  St.  L. 
B.  Co.  63  Iowa,  397,  19  N.  W.  268. 

Entry  upon  land  by  the  consent  of  the  land- 
owner, and  the  construction  and  operation  there- 
on of  a  railroad  continuously  for  more  than 
two  score  years,  with  daily  acta  of  ownership 
and  train  transits,  1^  a  corporation  having  a 
chartered  power  to  acquire  lands  for  railroad 
purposes,  gives  a  railroad  company  title  by 
prescription  to  Its  rlgbt  of  way.  Louisville  ft  N. 
B.  Co.  V.  Rmlth,  128  Fed.  1. 

A  government  grant  to  a  railroad  corpora- 
tion for  tbe  construction  of  its  road  of  a  right 
of  way  200  feet  wide,  including  ail  necessary 
grounds  fcr  stations,  workshops,  depots,  ma- 
chine Bhopa,  switches,  side  tracks,  tumtablea. 
and  water  stations,  conveys,  not  merely  an  ease- 
ment or  right  of  passage,  but  an  Interest  which 
is  real  estate  of  a  corporeal  quality,  and  to 
which  the  principles  of  such  apply, — especially 
the  elementary  one  that  erections  upon  it  be- 
come a  part  of  it.  New  Mexico  v.  United  States 
Trust  Co.  172  U.  8.  171,  43  L.  ed.  407,  19  Sup. 
Ct.  Rep.  128. 

Notwithsunding  a  railroad  corporation  ob- 
tains a  rl^t  of  way  by  a  deed  of  bargain 
and  sale,  with  warranty  running  to  It,  Its  suc- 

Digitized  by  VjOOQ  IC 


1908. 


Websteb  Lumber  Co.  v. 


'.  Ketstone  L.  k  M.  Co. 


SO 


put  upon  tbe  stand  as  a  witness  against  the 
«(Mnpiuiy,  and  admitted  that  the  money  was 
received  and  expended  in  that  way.  All  tbe 
rails  and  other  materials  that  went  into  the 
road  were  purchased  by  and  in  the  name  of 
tbe  Webster  Lumber  Company.  They  were 
consigned  to  the  company.  The  company 
purchased  them,  but  Kilpatrick  gave  his 
personal  guaranty  that  they  would  be  paid 
for  by  the  company.  They  were  paid  for  by 
the  company.  These  materials  were  all 
placed  in  the  road  by  Wheeler  &  Miller  by 
February  15,  1896.  The  rolling  stock  of  the 
road,  craisisting  of  a  locomotive,  some  log 
trucks  or  cars,  and  all  the  other  tools  used 
by  Wheeler  &  Miller,  were  purchased  by 
them.  The  company  furnished  no  money  for 
that  purpose.  The  eoj^ne  and  ears  cost  95,- 


600,  on  which  Wheeler  Sl  Miller  paid  f  1,600 
or  $2,000  cash,  and  the  balance  of  the  pur- 
chase mon^  was  secured  by  articles  of 
agreement  reserving  title  to  the  property 
until  the  performance  of  the  conditions  in 
respect  to  payment  of  the  purchase  money, 
in  the  form  or  nature  of  rental  rates,  (ta 
the  I9th  day  of  August,  1896,  a  new  eon- 
tract  was  made  reciting  the  inability  of 
Wheeler  &  Miller  to  comply  with  their 
agreement  of  October  22,  1895,  in  respect  to 
the  purchase  of  the  rails,  ties,  and  other  ma- 
terials for  the  construction  of  the  railroad, 
and  the  investment  by  the  Webster  Lumber 
Company  of  $7,874.52  in  said  materials,  in 
consideration  of  which  it  was  understood 
and  agreed  that  Wheeler  ft  Miller  should  be 
paid  only  the  sum  of  $4  per  thousand  feet 


cesBora  and  SBslgns,  with  habendum  to  It  and 
them  to  their  own  proper  ose,  beneflt,  and 
behoof  forever  In  fee  simple,  although  condi- 
tioned to  be  void  if  the  then  contemplated  rail- 
road be  not  established  along  the  right-of-way 
strip, — such  railroad  corporation  acquires  mere. 
I7  a  right  of  waj  (or  a  railroad,  granted  to  an 
entltr  having  a  franchise,  and  extending  only 
to  nicb  assigns  and  successors  as  may  be  as- 
slgnees  of  Its  or  some  other  franchise  to  es- 
tabllslt  and  nm  a  railroad;  and  sach  grant 
conveys  no  fee  in  the  land,  nor  any  estate 
capable  of  being  separated  from  such  franchise, 
•Itber  by  execntlon  sale  or  voluntary  convey- 
ance, but  merely  an  easement  in  tbe  land  to  en- 
able the  grantee  to  perform  Its  function  of  mak- 
ing and  maintaining  a  public  highway,  the  fee 
of  the  soil  remalnli^  In  the  grantor,  Eaat  Ala- 
bama R.  Co.  V.  Doe,  114  IT.  a  840,  29  U  ed. 
186,  6  Snp.  Ct  Bep.  869. 

A  deed  to  a  turnpike  company  In  form  sofll- 
ctent  to  convey  the  fee  of  a  strip  of  land  4 
rods  wide,  bnt  which  adds  to  the  description  of 
the  premises  conveyed  the  words  "for  the  use 
of  a  plank  road,"  mnst  be  constmed  as  a 
ecmviTanee  of  an  easement  only,  not  tbe  fee ; 
and  the  owner  of  tbe  servient  Isnd  Is  entitled 
thereafter  to  damages  when  the  strip  Is  con- 
veyed to  a  railroad  company,  and  converted  In- 
to a  railroad  rV>t  of  way.  Robinson  v.  Uls- 
•laqnol  R.  Co.  60  Tt.  426,  10  Atl.  622. 

An  instrument  whereby  a  landowner  grants 
to  a  railroad  company  a  fall  and  free  right  of 
way  of  a  stated  width  In,  upon,  and  tttroaRh 
bis  lands,  (or  the  construction  and  use  of  the 
road,  and  covenants  to  execute  and  acknowledge 
In  doe  (Ann,  when  nqolred,  a  deed  of  convey- 
ance In  fee  simple,  vests  In  the  railroad  cor- 
poration only  an  easement  and  the  right  to  an 
easement  for  railroad  purposes,  not  title  to  the 
land  itself  In  fee  simple  absolnte,  so  as  to  en- 
title the  railroad  company  to  sink  wells  there- 
on and  draw  therefrom  mineral  oU  against  tbe 
will  and  objleetlon  of  tbe  owner  <tf  the  servloit 
and  adjacent  estate.  IThl  v.  Ohio  River  R.  Co. 
81  W.  Va.  106,  41  8.  B.  840.  Dent,  P.  J.,  In 
this  case,  dissents  with  plctnresqne  and  pious 
rhetoric;  but  the  decision  appears  to  be  sus- 
tained     the  authorities. 

The  like  conclusion  was  reached  In  Lockwood 
T.  Ohio  River  B.  Co.  48  C.  a  A.  202,  108  Fed. 
243. 

A  deed  CMinylnB  a  strip  of  land  to  a  rail- 
road company  spedflcally  as  a  right  of  my  for 
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railroad  purposes  vests  no  greater  Interest  in 
the  grantee  than  It  would  acquire  by  condemna- 
tion proceedings  under  the  statute ;  and,  while 
tbe  company  Is,  of  course,  authorised  to  build 
thereon  a  main  track  and  such  switches  and 
side  tracks  as  may  be  necessary  to  the  opera- 
tion of  tbe  main  track,  It  Is  not  entitled  to 
make  np  a  yard  system  for  the  switching  and 
storage  of  trains  of  cars  to  the  detriment  of  tbe 
grantor's  enjoyment  and  use  of  his  adjacent 
lands.  Such  a  grant  conveys  only  an  .ease- 
ment for  the  stated  purpose,  and  not  a  fee. 
MlsBourt,  K.  &  T.  R.  Co.  v.  Anderson  (Tex. 
Civ.  App.)  81  S.  W.  781. 

A  writing  whereby  a  landowner  releases  to 
a  railroad  company  a  right  of  way  100  feet 
vide  through  his  land  grants  an  easement  for 
railroad  purposes,  and  leaves  the  fee  In  the 
owner  subject  to  the  servitude.  Cincinnati.  H. 
A  D.  K.  Co.  V.  Wachter,  70  Ohio  St.  118.  70 
N.  B.  874. 

A  grant  to  a  railroad  company  of  a  right  of 
way  (or  railroad  purposes  conveys  no  more 
than  an  Incorporeal  hereditament,  an  easement 
only,  leaving  the  fee  in  the  owner  of  the  serv- 
ient estate.  This  Is  unaffected  by  the  circum- 
stance that  the  railroad  charter  may  empower 
the  grantee  to  acquire  by  condemnation  a  great- 
er Interest.  'Cincinnati,  I.  St.  L.  &  C.  B.  Co.  v. 
Oeiael,  119  Ind.  77,  21  N.  B.  470. 

A  fall  covenant  and  warranty  deed  from  a 
landowner  to  a  private  corporation,  granting 
tbe  right  of  way  for  a  railroad  running  from 
a  marl  bed  to  Its  works  for  making  coneot. 
described  as  a  strip  of  land  40  feet  wide  and 
052  feet  long,  conveys  only  an  easement,  and, 
up<m  tbe  unequivocal  abandonment  of  the  rail- 
road, tbe  land  reverts  to  the  owner  of  the 
servient  estate.  Jones  v.  Van  Bochore,  108 
Ulcb.  98,  61  N.  W.  342. 

A  grant  of  a  right  of  way  to  a  railroad  vests 
fn  It  only  a  contlnnons  easement,  and,  on  the 
abandonment  of  the  road  there  Is  a  rew- 
ston  to  the  owner  of  the  fee.  UcLemore  v. 
Memphis  A  C.  B.  Co.  (Tenn.)  69  B.  W.  888. 

When  a  railroad  right  of  way  is  abandoned 
the  eas«nent  is  extinguished,  and  the  land  dis- 
charged of  its  burden.  The  rl^t-of-woy  strip 
thereupon  reverts  to  the  owner  of  the  servient 
estate.  UlssonrI  P.  B.  Co.  t.  Bradbury  (Ho. 
App.)  79  8.  W.  068. 

In  condemnatloa  cases  bj  a  railroad  for  a 
rlfl^t  ot  way  the  fee  dpss  not  pass,  bnt  re- 
mains in  the  owner,  snidcet  to  the  nss.  TIN 
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for  the  timber  stocked,  except  beech,  birch, 
and  maple,  and  $3.50  per  thousand  feet  for 
the  beech,  birch,  and  maple,  being  SO  centa 
less  on  the  thousand  for  each  kind  than  was 
provided  by  the  original  contract ;  that  no 
part  of  the  track  should  be  removed  from 
the  section  in  which  it  was  until  the  lumber 
company  should  be  satisfied  that  their  in- 
terests there  had  been  fully 'developed ;  and 
that  Wheeler  &  Miller  were  to  pay  to  the 
lumber  company  6  per  cent  interest  on  the 
sum  of  money  so  invested;  and,  when  the 
total  amount  of  timber,  at  50  cents  per 
thousand,  and  the  interest  paid,  should 
amount  to  the  money  invested  by  the  lumber 
company,  a  good  and  sufficient  bill  of  sale 
for  the  railroad  should  be  made  to  Wheeler 
&  Miller.   An  explanatoTy  clause  of  the 

railroad  acquire!  aa  easement,  which  gives  It 
perpetual  and  continuous  title  so  lone  as  It 
uses  tbe  land  for  the  purposes  for  wblch  It  was 
taken ;  but,  when  thst  use  Is  abandon^,  tbe 
land  reverts  back  to  the  owner  at  the  premises. 
Kellogfc  T.  Ualln,  SO  Ho.  406,  11  Am.  H^. 
426. 

In  condemnation  proceeding*  the  private 
owner  yields  only  the  use  of  his  property  to  tbe 

public,  and  Just  as  much,  and  do  more,  as 
will  serve  the  public  purpose.  A  railroad  Is 
but  tbe  trustee  of  the  Interest  for  tbe  public 
use,  and  Is  without  power  to  divert  the  prop- 
erty taken  to  any  other  purpose,  or  to  hold  It 
longer  than  It  Is  made  to  serve  the  uses  for 
which  It  was  appropriated.  Giesy  v.  Clndn- 
oati,  W.  &  Z.  B.  Co.  4  Ohio  St.  308. 

VI.  e/ectmen(. 

No  action  of  ejectment  will  He  to  recover  s 
simple  right  of  way.  Such  an  easement  Is  In- 
corporeal In  Its  nature,  and  ejectment  lies  only 
to  recover  tblngs  corporeal  which  may  be  the 
subject  of  seisin,  entry,  and  possession.  There 
can  be  no  seisin  of  an  Incorporeal  hereditament, 
and  It  cannot  be  the  subject  of  entry  or  pos- 
session. It  "Iveth  In  grant,  and  not  In  livery." 
Racine  v.  Croteeulierg,  61  Wis.  481,  SO  Am.  Rep. 
14».  21  X.  W.  S20. 

AlthouiA  the  rule  Is  that  ejectment  Is  not 
tbe  proper  remedy  when  the  subject  of  the  suit 
Is  the  enjoyment  of  an  easement,  yet  the  Inter- 
est In  lands  which  a  railroad  company  acquires 
for  Its  right  of  way  by  condemnation  proceed- 
ings Is  not  an  easement  of  the  ordinary,  tech- 
nical kind,  but  one  which  gives  It  a  right  tn 
the  possession  and  exclusive  use  of  the  land 
for  railroad  purposes,  continuous  and  perpet- 
ual ;  hence,  ejectment  lies  to  recover  such  a 
right  of  way.  New  York,  S.  A  W,  B.  Co.  v. 
Trimmer,  C3  N.  J.  L.  I.  20  Atl.  701. 

While  the  ordinary  road  or  right  of  way  Is 
an  Incorporeal  hereditament,  and  ejectment  can 
be  maintained  only  for  corporeal  hereditaments, 
yet  a  special  grant  of  a  right  of  way  for  rail- 
road purposes  of  a  definite  width,  being  a  con- 
clusive legislative  determination  of  the  reason- 
able and  necessary  quantity  of  land  to  be  dedi- 
cated to  tbe  puUlc  use,  and  whieb  necessarily 
involves  an  exclusive  right  of  possession  In 
the  grantee  Inconsistent  with  any  adverse  pos- 
session of  any  part  of  tbe  ground  embraced  In 
the  grant,  conveys  a  corporeal  Interest,  and  is 
snfllcient  to  entitle  the  grantee  to  maintain 
66  L.  R.  A. 


a^eenieut  is  to  the  effect  that  the  50  cents 
per  thousand  feet  should  be  charged  as 
rental  for  the  property  purchased  by  the 
lumber  company  until  such  time  as  Wheeler 
&,  Miller's  credit  for  rent  and  interest  should 
aggregate  the  amount  invested  by  the  lumber 
company ;  and  all  moneys  deducted  prior  to 
the  date  of  the  agreement  were  to  be  consid- 
ered rent-il  for  the  rails  purchased,  and, 
when  the  rental  and  interest  should  amount 
to  the  total  sum  invested  by  the  lumber 
company,  this  agreement  was  to  become 
void,  and  thereafter  $4.50  and  $4,  respect- 
ively, should  be  paid  for  stocking  timber,  as 
set  forth  in  tlie  agreement  of  October  22, 
1895.  The  last  clause  reads  aa  follows: 
"And  it  is  understood  and  agreed  that  said 
party  of  the  first  part  is  to  hold  and  own 

ejectment  against  an  Intruder.  Routhem  P.  Co. 
V.  Bnrr,  S6  Cal.  270.  24  Pac.  1032. 

As,  by  the  Nebraska  Constitution,  a  railroad 
Is  a  public  highway,  title  to  Its  right  of  way 
cannot  be  acquired  by  prescription  following 
adverse  pussesslon ;  and  a  railroad  company 
may  maintain  ejectment  to  recover  possession 
from  an  adverse  claimant  of  tbe  lands  Included 
In  its  right  of  way.  McLucas  v.  St  Joseph  tc 
O.  I.  It.  Co.  (Neb.)  83  N.  W.  928. 

Although  a  naked  right  of  way, — an  easement 
Id  Its  simplest  form, — a  mere  right  of  passage 
over  tlie  lands  of  anotber,  fa  a  thing  so  intangi- 
ble and  unsubstantial  aa  to  afford  no  fonnda- 
tlon  to  support  an  action  of  ejectment,  yet  tbe 
right  of  a  city  In  the  streets  goes  beyond  this ; 
tt  Is  a  right  of  exclusive  possessioD,  a  right  to 
dlslurh  the  soil,  a  right  to  grade  aud  otherwise 
improve  the  street  In  many  ways.  In  addition 
to  tbe  rl^t  of  use  passing  tij  dedication  to  the 
public,  there  passes  such  an  interest  In  the 
laud  as  Is  necessary  for  the  enjoyment  by  the 
public  of  that  use,  San  Francisco  v.  Grote,  120 
Cal.  50,  41  L.  R.  A.  335,  65  Am.  St.  Rep.  155, 
5i  rac.  127. 

A  railroad  may  maintain  an  action  to  recover 
possession  of  a  part  of  Its  right  of  way  from 
an  Intruder  who  withholds  It.  As,  In  Califor- 
nia, there  is  but  one  form  of  civil  action  (the 
sut>8tance  of  the  action  determining  Its  char- 
acter), whether  that  action  be  called  ejectment, 
or  by  another  name.  Is  quite  Immaterial.  South- 
ern P.  Co.  T.  Hyatt,  132  Cal.  240,  64  L.*R.  A. 
522,  64  I'ac.  272. 

A  railroad  is  entitled  to  actual  possession  of 
the  land  within  the  limits  of  Its  right  of  way 
for  tbe  purpose  of  maintaining  and  operating 
Its  line;  and,  when  that  possession  is  withheld. 
It  can  recover  Ic  in  some  Judicial  proceeding. 
The  mere  form  of  action  Is  unimportant  In  a  Ju- 
risdiction where  tbere  Is  but  one  form  of  all  com- 
mon-law actions.  Central  P.  R.  Co.  v,  Benlty, 
5  Sawy.  118,  Fed.  Cas.  No.  2,551. 

But  tbe  right  of  a  street  railway  company  to 
operate  aud  maintain  Its  railway  along  and 
over  a  public  highway,  given  by  a  franchise 
granted  by  the  legislative  body  of  tbe  coun^ 
wherein  tbe  highway  Is  located,  is  held.  In  Cali- 
fornia, to  be  not  such  an  Interest  Is  the  land 
as  will  support  an  action  of  ejectment  against 
a  railroad  using  a  part  of  such  highway  as  a 
right  of  way.  Fresno  Street  R.  Co.  v.  Southern 
P.  R.  Co.  18B  Cal.  202,  67  Pac.  778. 

It  may  be  noted  that,  wblla^e  court  m  de- 
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all  materials  purchased  by  them  in  their 
own  name  until  full  transfer  to  said  parties 
of  the  secfmd  part  has  been  executed  accord- 
ing to  the  terms  herein  set  forth."  Wheeler 
ft  Sillier  lieeame  involved  in  debt,  and  the 
Keystone  Lumber  ft  Mining  Company 
brought  an  oeUon  of  assumpsit  in  the  circuit 
court  of  Webster  county  against  them,  in 
which  an  attachment  waa  issued  and  levied 
open  the  railroad,  including  the  roadbed, 
ri^t  of  way,  the  metal  rails,  cross-ties,  fish 
plates,  bolts,  spikes,  and  all  other  parts  of 
the  road,  and  also  upon  the  rolling  stock 
and  other  property  of  the  defendants.  In 
this  action  the  Keystone  Lumber  &  Minirig 
Company  recovered  a  judgment  for  $1,974.- 
37,  and  the  court  ordered  a  sale  of  the  rail- 
road and  the  loeomc^ire  and  the  logging 

elded  Id  the  case  Just  cited.  It  also  held  that  the 
evldeoce  therein  showed  such  a  consent  or  ac- 
qoleseeoce  Id  the  use  of  the  right  of  way  by  the 
predecessor  of  the  defendant  In  ejectment  as 
would  preclude  the  plaintiff  from  recovering  In 
the  action,  even  If  ejectment  would  He, 

Ejectment  lies  to  ouat  a  railroad  company 
-that  has  appropriated  a  highway.  South  Am- 
boy  V.  New  Xcrk  &  L.  B.  R.  Co.  06  N.  J.  L.  623, 
50  Atl.  308 ;  Bork  v.  United  New  Jersey  B.  ft 
Canal  Co.  (N.  J.  L.)  04  L.  R.  A.  836.  57  Atl. 
412. 

VII.  Superitructure. 
a.  In  general. 

The  track  of  a  railroad  cannot  be  separated 
from  the  right  of  way,  the  right  of  way  being 
the  principal  thing  and  the  track  an  incident. 
A  rigbt  of  way  is  of  no  partlcalar  use  to  a  rail- 
road without  a  superstrncture  and  rails.  The 
track  la  a  necessary  incident  to  the  enjoyment  of 
the  right  of  way.  Joy  v.  St.  Louis,  138  U.  S. 
1.  84  L.  ed.  848,  11  SQp.  Ct.  Rep.  243. 

That  land  constituting  a  railroad  right  of 
way,  says  the  IlllnolB  supreme  court,  with  the 
ties,  rails,  etc..  In  place  on  the  tracks,  la  real 
estate,  we  apprehend  none  will  dispute.  Union 
Trust  Co.  T.  Weber,  96  111.  346. 

The  timber  and  Iron  of  the  track,  and  tbe 
depots  and  stmctnres  for  the  supply  of  water 
of  a  railroad,  are  a  part  of  the  realty.  E^ols- 
Tllle,  N.  A.  A  C.  R.  Co.  v.  Boney,  117  Ind. 
601.  3  L.  R.  A.  435,  20  N.  E.  432. 

The  roadbed,  tbe  rails  fastened  to  It.  station 
bulldbigs,  workshops,  depots,  machine  shops, 
etc.,  constructed  over,  upon,  or  through,  the 
right  of  way  granted  to  a  railroad  company, 
attached  to  the  soli  and  annexed  to  tbe  ease- 
ment, become  part  of  the  real  estate  of  the 
company.  Northern  P.  K.  Co.  v.  Carland,  5 
Uont.  140.  3  Pac  134. 

While  the  case  of  Atlantic  ft  p.  R.  Co.  v. 
Lemuur.  2  Arls.  428,  1  L.  R.  A.  244,  2  Inters. 
Com.  Rep.  180,  19  Pac.  157.  must,  since  the 
decision  of  the  United  States  Supreme  Court  In 
New  Mexico  v.  United  States  Trust  Co.  172 
U.  S.  171,  43  L.  ed.  407,  19  Snp.  Ct.  Rep.  128, 
he  deemed  nasoand  In  Its  conclusion,  none  will 
regard  as  incorrect  the  admission  of  Barnes,  J., 
who  wrote  tbe  opinion,  that  culverts,  bridges, 
railway  awltches,  depot  buildings,  etc.,  upon  a 
railroad  right  of  way,  become,  ordinarily,  a 
part  of  tbe  realty ;  and  that  whoso  has  tbe  title 
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trucks,  and  appointed  W.  E.  R.  Byrne  tt> 
make  such  sale.  As  to  the  locomotive  and 
logging  trucks,  the  lima  Locomotive  ft  Ma- 
chine Company  consented  to  the  sate,  but 
the  proceeds  of  said  last-mentioned  property 
were  to  be  held  subject  to  the  future  ord«- 
of  the  courts  and  the  Lima  Locomotive  ft- 
Machine  Company  was  granted  leave  until 
the  next  term  to  flie  its  petition  and  show 
such  claim  as  it  might  have  to  said  protieeds, 
or  any  part  thereof.  The  order  of  sale  was 
executed  on  the  4th  day  of  May,  1807,  and 
at  the  sale  the  rolling  stock  M-as  purchased 
by  the  Webster  Lumber  Company,  and  the- 
railroad  by  the  Kcystcne  Lumber  &  Mining 
Company.  The  locomotive  was  sold  flrst, 
and  then  the  trucks  were  sold.  Before  the- 
railroad  was  sold,  the  Webster  Lumber  Com- 

to  the  right  of  way  has.  In  general,  title  to  Ihe 
superstructure.  "They  would  pass  by  Rraot," 
be  says,  "and  would  be  subject  to  the  laws 
regulating;  the  conveyance  of  real  estate.  In- 
cluding the  statute  of  frauds.  All  this  will  be 
conceded." 

A  railroad  tank  house  Is  a  building  or  Im- 
provement of  a  permanent  character,  placed" 
upon  and  annexed  to  the  freehold,  and  Is  not 
subject  to  levy  and  sale  by  a  constable  on  an 
execution  from  a  Justice  of  tbe  peace,  since  tbe 
authority  of  that  officer  to  seise  and  sell  on 
execution  Is  limited  to  peraonal  property.  Tltns 
V.  Ginheimer,-27  III.  462. 

In  Hart  v.  Benton-Bellefontalne  R.  Co.  7  Mo. 
App.  446,  the  opinion  was  expressed  tbat  tbe 
rails  and  ties  of  a  railroad  In  aitu  were  real  es- 
tate; BO  that,  if  the  formalities  requisite  tO' 
execution  sales  at  real  property  were  not  ob- 
served, such  a  sale  thereof  would  not  l>e  valid. 

Tbe  Canadian  decision  In  Toronto  Street  R. 
Co.  V.  Fleming,  37  U.  C.  Q.  B.  116,  holding  tbe 
rails  of  a  street  railway  In  the  public  streets 
not  taxable,  seems  to  have  beeq  overruled. 
Coasnmera*  Gas  Co.  v.  Toronto,  27  Can.  S.  C. 
453 ;  Re  Toronto  B.  Co.  25  Out.  App.  Rep.  135. 

b.  Whm  IMS  for  ra(troad  purpoaea  ceaaen. 

A  railroad  corporation  In  temporary  occupa- 
tion of  land  by  sulTerance  of  the  landowner  may. 
upon  abandoning  It,  take  up  and  remove  the 
rails  and  ties  It  had  laid  and  used  thereon,  since 
It  la  not  to  be  believed  that  It  was  tbe  occu- 
pant's intention  to  make  the  track  a  part  of 
the  realty  when  the  occupation  was  liable  to 
end  at  any  time  on  short  notice,  at  tbe  will  of 
tbe  landowner.  Wiggins  Ferry  Co.  v.  Ohio  ft 
M.  R.  Co.  142  V.  8.  396.  35  L.  ed.  1055,  12  Snp. 
Ct.  Rep.  188. 

While  It  is  not  to  be  denied  that  tbe  roadbed 
of  a  railway,  the  rails  fastened  to  It,  and  the 
buildings  at  tbe  stations  are  real  property,  and 
arc  as  a  general  rule  so  to  be  regarded,  and  are 
within  tbe  general  rule  of  the  common  law  tbat 
whatever  Is  affixed  and  annexed  to  the  soil 
becomes  a  part  of  It,  and  cannot  be  remove<T 
save  by  him  entitled  to  the  inheritance,  never- 
theless a  railroad  built  by  one  company  at  its 
sole  and  own  cost,  upon  the  lands  of  anotbor.  by 
tbat  other's  license,  in  tbe  expectation,  after- 
wards disappointed,  of  its  being  mutually  con- 
venient and  profitable,  is  within  two  exceptlon» 
to  the  general  common-law  rale ;  It  is,  first, 
a  trade  fixture,  since  a  railroad  la  esseptlal  t(> 
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pany,  hj  Kilpatrick,  ita  president,  gave  no- 
tice to  the  commissioner  and  to  the  public, 
by  proclamation,  that  it  claimed  the  railroad 
as  its  own  property,  and  that  it  would  hold 
and  defend  such  property.  The  following 
written  notice  was  read  to  the  public  and  to 
the  commissioner,  and  then  handed  to  the 
latter: 

To  Cknnmissioner  Byrne  and  the  Public  at 

Large: 

Yon  are  hereby  notified  that  the  property 
now  being  offered  for  sale  as  the  property 
of  Harry  A.  Miller  and  Joseph  A.  Wheeler, 
partaers  as  Wheeler  &.  Miller,  is  the  proper- 
ty of  the  Webster  Lumber  Company,  and 
that  the  Webster  Lumber  Company  hold  ar- 
tiides  of  agreement  and  deed  for  the  right 

the  baslneis  of  a  railroad  company ;  and  it  la, 
•ecood,  a  atrocture  built  by  one  at  his  own  cost, 
npon  another's  land  with  the  latter'a  conaent, 
and  tor  the  builder's  ezcluaire  use,  disconnected 
with  the  use  of  the  land.  Therefore,  upon  the 
revocation  of  the  license,  the  company  that  bnllt 
the  railroad  may  recover  from  the  land-owning 
company  the  rails,  frogs,  spikes,  ties,  bolts,  etc., 
which  entered  Into  the  construction,  ss  per- 
sonal property.  Northern  C.  B.  Co.  v.  Canton 
Co.  80  Md.  347. 

A  brick  depot  which  a  railroad  company  haa 
erected  npon  the  land  of  another  by  his  consent, 
and  which  It  haa  maintained  as  a  railroad  sta- 
tion, may  be  removed  by  the  company,  after  It 
has  cbaDK^d  its  line  of  road  by  direction  of  the 
legislature,  and  has  discontinued  using  the 
depot,  and  has  abandoned  Its  line  at  that  point. 
Such  a  building  Is  to  be  deemed  a  stmctnre 
erected  for  the  purposes  of  trade,  and  not  as  a 
fixture  wblch  becomes  part  of.tbe  land;  and  tbe 
circumstances  of  discontinuing  its  use  and 
abandoning  the  line  negative  the  Inference  of 
voluntary  relinquishment  of  the  structure  to 
the  Isndowner  upon  going  out  of  possession. 
Western  N.  0.  R.  Co.  v.  Deal,  90  N.  C.  110. 

Stone  piers  embedded  in  the  soil  built  by  a 
railroad  company  upon  premises  over  which  It 
Is  authorized  to  construct  Its  road  are  not  so 
annexed  to  the  land  as  to  become  the  property 
of  the  landowner,  so  as  to  preclude  tbe  railroad 
company  from  removing  them  npon  abandoning 
Its  line.  TVaKDer  v.  Cleveland  ft  T.  R,  Co. 
Ohio  St.  663,  10  Am.  Sep.  770. 

As  this  case  has  been  elsewhere  disapproved 
(vide  HiflsonrI  P.  B.  Co.  v.  Bradbury  [Mo.  App.] 
79  8.  W.  966),  an  outline  of  the  argument  made 
to  snataln  Its  conclusion  will  not  be  misplaced. 
It  was.  In  substance,  ss  follows ;  The  use  of 
tbe  strip  of  land  on  which  the  piers  were  built 
was  granted  for  the  purpose  of  constructing  a 
part  of  a  eontlnnons  line  of  railroad  which  the 
company  was  authorized  to  construct  and  <^r- 
ate.  The  piers  were  as  much  a  part  of  the  road 
as  the  bridges  they  were  designed  to  instaln, 
or  the  rails  and  ties  of  tbe  track.  The  nae  the 
road  was  Intended  to  subserve,  and  to  which 
alone  it  was  adapted,  was  transporting  persons 
and  property.  The  road  and  all  Its  parts  were 
merely  accessory  to  this  business,  and  were 
put  upon  the  land  for  this  purpose,  and  not  as 
accessions  to  tbe  soli.  The  road  bollt  on  this 
strip  disconnected  with  Ae  rest  of  the  line  oonld 
not  be  operated,  and  was  meless  as  a  railroad,  | 
«6  L.  R.  A. 


of  way,  dating  back  to  the  year  189S,  and 
that  they  purdiascd  all  the  material  for  said 
road,  for  which  they  have  bills  and  receipts, 
in  the  name  and  for  the  Webster  Lumber 
Company;  and  you  are  all  hereby  notified 
and  warned  that  we  will  hold  and  defend 
said  property  to  the  full  extent  of  the  law. 
Webster  Lumber  Company, 
per  Worth  Rilpatrick,  President. 

After  said  sale  the  Webster  Lumber  Com- 
pany began  using  the  railroad,  and  the  sale 
was  not  confirmed  until  the  6th  day  of  Au- 
gust, 1897.  The  order  confirming  the  sale 
directed  that  possession  of  the  railroad  be 
delivered  to  the  Keystone  Lumber  &,  Min- 
ing Company  by  a  writ  to  be  issued  for  that 
purpose.  A  copy  of  the  order  was  made  and 

and  It  could  serve  no  useful  purpose  as  an  ap- 
purtenant to  the  land.  The  railroad  acquired 
an  easement  In  the  land  to  build  and  use  Its 
road ;  but  It  was  not  bound  to  build  or  maintain 
It,  and  It  could  change  the  character  of  tbe 
stmetnre  at  will.  No  good  reason  Is  perceived 
why.  In  building.  It  shoold  lose  its  property  In 
the  structure  when  built,  or'  In  the  materials 
of  which  It  was  composed.  The  landowner  re-' 
talned  his  land  subject  to  the  easement;  the 
railroad  owned  the  easement  and  the  atruclurea 
It  supported.  That  tbe  company  had  abandoned 
the  purpose  of  completing  the  road  when  It 
attempted  to  remove  the  piers  Is  of  no  Impor- 
tance. If  the  piers  had  not  before  then  become 
the  landowner's  property  the  abandonment  of 
tbe  enterprise  would  not  make  them  his.  The 
rli^t  to  abandtm  carries  with  It  tbe  rUtbt  to 
remove  structures  put  on  the  land  solely  as  a 
part  of  the  road.  Ibid. 

A  pump,  boiler,  and  tank  set  up  by  a  railroad 
company  near  to  its  rl|^t  of  way,  but  on  the 
land  of  another  by  mlstaJre,  designed  and  used  to 
furnish  water  to  Its  locomotives,  do  not  become 
part  of  the  real  estate;  and  the  railroad  com- 
pany, on  discovering  tbe  mistake,  Is  entitled  to 
take  them  sway.  Atchison,  T.  *  8.  P.  R.  Co.  t. 
Morgan,  42  Kan.  23,  4  L.  B.  A.  284,  16  Am.  St 
Rep.  471,  21  Pac.  809. 

If  a  corporation  anthorlied  to  build  and  optt- 
ate  a  railroad,  and  clothed  with  the  power  of 
eminent  domain.  Is  permitted  by  a  landowner 
to  occupy  his  land  for  such  purpose,  the  law  will 
protect  the  company  In  the  enjoyment  of  any 
property  used  In  connection  with  such  occupa- 
tion ;  and  If,  by  proper  proceedings.  It  Is  com- 
pelled to  vacate  the  premise  It  will  permit  the 
company  to  remove  such  property.  Dietrich 
Hurdock,  42  Mo.  279. 

Later,  tbls  case  was  said  to  be  "an  exceptional 
one,  and  of  doubtful  authority."  Hunt  v.  Mis- 
souri P.  B.  Co.  76  Ho.  lis. 

In  Ulssonrl  tbe  conrta  adhere  closely  to  the 
rule  of  the  comm<m  law. 

When  a  railroad  company  lays  Its  track  on 
land  that  It  hss  an  option  to,  bnt  does  not, 
purchase,  tbe  landowner  consenting  In  the  ex- 
pectation that  the  purchase  will  be  completed, 
and.  In  the  absence  of  any  agreement,  expressed 
or  Implied,  that  the  tracks  are  to  remain  per- 
sonal property,  the  rails  and  ties  become  part  of 
the  real  estate,  and  belong  to  tbe  landowner 
after  the  road  has  beoi  abandoned,  as  against 
a  Judgment  creditor  for  the  unpaid  pnnAase 
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eertified,  and  delivered  to  the  deputy  sher- 
iff of  said  county;  and  on  the  16th  day  of 
August,  1897,  he  went  to  the  superint^dent 
of  the  Keystone  Lumber  t  Mining  Company, 
and  informed  him  that  the  railroad  was 
then  the  property  of  his  company,  and  di- 
rected him  to  take  charge  of  it.  He  also 
went  to  the  superintendent  of  the  Webster 
Lumber  Company,  and  noUfied  him  to  ex- 
ercisc  no  further  control  over  it,  and  not 
to  use  it.  Whether  this  order  was  obeyed 
by  the  Webster  Lumber  Company  is  not 
entirely  elear,  but  there  is  no  evidence 
that  the  K^stcme  Lumber  &  Mining 
Company  ever  occupied,  or  in  any  way 
made  use  of,  the  railroad.  It  is  also 
certain  that,  if  the  Webster  Lumber  Com- 
pany  did  oeaae  to  use  it,  sneh  eessatkai  was 

price.  Todor  Inm  Works  v.  Hltt,  49  Mo.  App. 
472 ;  Harris  v.  Hltt,  58  Ho.  App.  458. 

Balls  aaoexed  to  the  roadbed  on  a  railroad 
right  of  way,  being  In  no  sense  personal  prop- 
erty, but  part  of  tbe  realty,  belong  to  the  owner 
of  the  servient  land,  and  become  as  macb  his 
property  on  tbe  abandonment  of  the  road  as 
does  the  right  of  way  Iteelf.  HlBsoorl  P.  B.  Co. 
T.  Bradbniy  (Ho.  App.)  79  8.  W.  966. 

The  right  of  a  railroad  company  to  remove 
and  carry  away  from  the  land  bridge  piers, 
rails,  etc.,  forming  Its  railroad  track,  termi- 
nates with  the  consammated  abandonment  of 
the  road.  The  right  to  re-enter  and  remove  does 
not  survive  a  definite  and  complete  abandon- 
ment. This  Is  the  logical  result  of  the  rule  that 
the  roadbed,  ties,  etc.,  of  a  railroad  are  In  no 
smse  personal  property,  bat  a  part  of  the 
realty.  lUd. 

Tb.9  ease  Jnst  cited  diaamvoved  that  of  Wag- 
ner  v.  Cle\  eland  ft  T.  R.  Co.  22  Ohio  8t.  563, 
10  Am.  Rep.  770,  »upra. 

A  railroad  built  upon  the  lands  of  another 
wlthont  his  permlBsloD,  or  the  payment  or  ten- 
der of  a&y  damages  for  the  land  taken,  and 
when  the  company  never  flies  any  written  loca- 
tion, becomes  a  part  of  the  land  upon  the  faank- 
ntptcy  of  the  company.  Its  cessation  from  bosl- 
neas,  and  substantial  abandonment  of  the  use 
of  the  track ;  and  the  assignees  have  no  legal 
right  to  enter  ap<Mi  the  land  and  remove  tbe 
track.   Uerlam  v.  Brown,  128  Haas.  3B1. 

When  land  la  deeded  In  fee  to  a  railroad 
company  upon  condition  that  It  shall  erect, 
maintain,  and  continue  to  use  a  freight  and 
passenger  station  upon  the  premlseB  therein 
described,  with  reversion  to  the  grantor  upon 
abandonment,  U  the  company  discontinues  the 
ue  of  such  station,  and,  when  the  grantor's 
heirs  brloK  ejectment,  disclaims  title  at  the 
time  of  the  commencement  of  the  action.  It  is 
liable  In  damages  If  It  demolishes  tbe  ballding 
and  carries  away  the  materials  after  it  has 
«Msed  to  uae  the  same  for  the  pntposes  specl- 
fled  to  the  deed ;  since  the  building  is  a  part 
of  the  real  estate,  and -not  a  mere  structure 
erected  for  the  purposes  of  trade.  Carr  v. 
<leorsla  B.  *  Bkg.  Co.  74  Os.  73. 

c.  Btnietmret  oa  ntortgaged  prmiaea. 

A  railroad  company  which  enters  and  builds 
Its  road  upon  mortgaged  prendses  by  agreement 
with  the  mortgagor  in  possession,  and  with 
the  knowledge,  althoogh  without  the  cmsent,  of 
66U  R.  A. 


for  the  period  of  not  more  than  one  week. 
On  the  9th  day  of  August,  1897,  the  Web- 
ster Lumber  Company  presented  its  bill  in 
equity  to  the  judge  of  the  circuit  court  of 
said  county,  who  granted  an  injuncticm  re- 
straining and  inhibiting  the  Keystone  Lum- 
ber &.  Mining  Company  fr(Hn  suing  out  a 
writ  of  possession  or  writ  for  the  possession 
of  the  Webster  Lumber  Company,  and  from 
disturbing  its  possession  therein  in  any 
manner  whatever.  The  Keystone  Lumber  ft 
Mining  Company  filed  its  demurrer  and 
answer  to  the  bill,  and  such  proceedings 
were  had  that  on  the  9tb  day  of  Augtut, 
1899,  the  cause  came  on  to  be  heard  upon 
the  bill,  and  exhibits,  the  demurrer  and 
answer  to  the  defendant,  and  general  repli- 
cation to  tbe  answer,  exhibits  filed  with  the 

the  mortgagee,  does  not.  lose  title  to  the  Im- 
proTonents  It  puts  upon  the  land  by  the  fore- 
closnre  of  the  mortgage  and  sale  to  the  mort- 
gagee of  tbe  mortgaged  premises.  St.  Johns- 
bury  ft  L,  C.  K.  Co.  V.  Wlllard,  61  Vt.  134, 
2  L.  R.  A.  528,  15  Am.  St.  Rep.  886.  17  Atl.  38. 

A  railroad  company  clothed  with  the  right 
of  eminent  domain  to  condemn  a  right  of  way. 
and  which  has  acqnired  the  title  of  the  owner 
of  the  equity  of  redemption,  and  built  Its  road 
upon  land  subject  to  a  mortgage,  Is,  on  tbe  fore- 
closure of  saeh  mortgage,  bound  to  contribute 
to  the  payment  of  the  mortgage  debt  on  sale  In 
tbe  Inverse  order  of  alienation,  to  the  extent, 
only,  of  tbe  value  of  the  part  appropriated  by  It 
at  the  time  of  appropriation,  with  Interest,  Irre- 
spective of  the  value  of  tbe  Improvements  It  baa 
put  upon  the  premises.  North  Hudson  County 
R.  Co.  V.  Booraem,  28  N.  J.  Bq.  450. 

A  railroad  company  which  acquires  a  rl^t  of 
way  over  the  land  of  another  1^  the  latter's 
consent  and  on  paying  a  fair  compensation,  and 
builds  Its  road  tbereou.  Is  entitled  to  hold  and 
maintain  tbe  railroad  superstmctare  as  against 
a  prior  mortgage  on  the  land,  without  payment 
of  more  than  tbe  value  of  the  land  Itself  minus 
the  Improvements.  Kennedy  v.  Milwaukee  ft 
St  P.  R.  Co.  22  Wis.  881. 

A  railroad  built  by  consent  of  a  landowner 
upon  lauds  subject  to  a  mortgage  does  not  be- 
come a  part  of  the  real  estate  passing  on  fore- 
dOBore  and  sale  to  the  mortgagee,  ao  as  to  en- 
title the  latter  to  the  value  thereof  as  a  part 
of  his  damages,  when  subsequently  the  right  of 
way  Is  condemned  by  the  power  of  eminent  do- 
main. St.  Louis,  K,  ft  8.  W.  R.  Co.  v.  Nyce,  61 
Kan.  394,  48  L.  R.  A.  241,  59  Pac.  1040. 

Steel  rails,  fish  platea,  frogs,  and  targets  of 
a  railroad,  put  In  place  1^  a  railroad  company 
for  operating  purposes  upon  a  right  of  way  ob- 
tained by  grant  from  the  owner  of  the  land, 
do  not  become  fixtures  and  a  part  of  the  real 
estate,  but  remain  personal  property  as  against 
a  prior  mortgagee  who  acquires  title  by  a  fore- 
closare  and  sale  under  his  mortgage.  Skinner 
T.  Ft  Wayne.  T.  H.  ft  8.  W.  R.  Co.  98  Fed. 
466. 

The  power  of  eminent  domain  ccmfers  upon 
a  railroad  company  a  right  to  take  property, 
superior  to  the  rights  of  both  mortgagor  and 
mortgagee,  upon  making  Just  compensation ; 
and  that  compensation,  so  far  at  the  value  of 
the  land  Is  concerned,  Is  estimated  ss  of  tilie 
time  when  poaseeslon  was  taken,  and  so  csnnat 

Digitized  by  VjOOQ  IC 


44 


West  Vuioimu  Scfbehe  Oansi  of  Appbau. 


answer,  fonner  orders  and  decrees,  deposi- 
tions for  the  plaintiff  and  the  defendant, 
and  exhibits  and  affidavits  filed;  and  a  final 
decree  was  made  and  entered.  By  this 
decree  it  was  determined  thai  the  rolling 
stodc,  CTOss-tles,  spikes,  splices,  and  other 
materials  used  In  the  construction  of  the 
road  were  not  the  property  of  the  Webster 
Lumber  Company;  i^t  the  contract  of 
August  19,  1806,  was  a  conditional  sale  of 
said  materials,  and  was  void,  as  to  the  at- 
taching creditor,  because  it  had  not  been 
recorded  in  pursuance  of  S  3  of  chapter  74 
of  the  Code;  that,  by  virtue  of  the  sale 
under  the  attachment,  the  Keystone  Lumber 
ft  Mining  Company  became  the  owner  of  the 
materials  in  snid  road;  and  that  it  should 
ha\'e  a  reasonable  time  in  which  to  remove 


said  materials,  which  time  was  given  in  the 
decree.  The  injunction  was  therefore  dis- 
solved. Upon  the  petition  of  the  Webster 
Lumber  Company,  complaining  of  this  de- 
cree, a  judge  of  this  court  allowed  an  appeal 
and  supersedeas. 

Tliere  is  but  one  question  in  the  case,  and 
that  is  whether,  as  to  the  railroad,  except 
the  roadbed,  there  was  a  sale  by  the  lumber 
company  to  Wheeler  ft  Miller,  such  as  is 
contemplated  by  S  3  of  chapter  74  of  the 
Code.  The  portion  of  that  section  which 
is  said  to  apply  reads  as  follows:  "And  if 
any  sale  be  made  of  goods  anA  chattels^  re- 
serving the  title  until  the  same  is  paid  fur, 
or  otherwise,  and  possession  be  delivered  ta 
the  buyer,  such  reservation  shall  be  void  as 
to  creditors  of,  and  purchasers  without  no- 


Include  the  valae  ol  ItuprovemeDts  put  upuB 
the  property  by  the  company  entering  under  the 
right.  Bat,  when  the  company  has  no  right, 
by  Its  charter,  to  locate  upon  particular  prem- 
ises, and  therefore  ao  right  to  condemn  them, 
and  enterE  and  builds  thereon  under  a  grant 
from  the  landowner.  It  does  bo  subject  to  the 
rights  of  the  mortgagee,  whose  mortsage  Is  a 
lien  upon  the  property  at  the  time  of  the  grant 
and  entry, — a  right  to  sell,  for  the  poymeat  of 
the  mortgage  debt,  the  land  and  all  permanent 
Improvements  Incorporated  with  it.  In  the  first 
case  the  maxim,  Quicguld  ptantatttr  aolo,  solo 
cedit,  does  not,  in  the  second  case  It  does,  ap- 
ply. I'rlce  V.  Weebawken  Ferry  Co.  31  N.  J. 
Bq.  81. 

d.  When  the  aubfect  of  a  railroad  mortgaoe. 

A  mortgage  npon  a  railroad  and  Its  eQulp- 
ment  la.  In  substance,  a  conveyance  of  an  en- 
tirety and  eubaequently  acquired  property  be- 
comes, by  accession,  a  part  of  the  original  sub- 
ject of  the  mortgage,  and  subject  to  the  lien 
thereof.  Accordingly,  when  rails  are  Imported, 
and  the  government  lien  for  customs  datles  Is 
transferred  by  agreement  to  private  persons 
who  advance  the  money  to  pay  the  tax,  and  the 
raiis  are  permitted  to  be  built  Into  the  railroad 
track,  the  mortgage,  If  the  mortgagee  has  no 
notice,  will  be  a  superior  Ilea  to  the  claim  for 
reimbursement  of  dntles.  Pierce  v.  Emery,  32 
N.  II.  485. 

The  vendor  of  railroad  rails,  who  allows  them 
to  be  laid  Into  and  become  aa  integral  part  of 
the  railroad  trark,  consents  thereby  to  their  be 
coming  subject  to  the  lien  of  an  outstanding 
mortgage  upon  the  road,  and  Is  not  entitled  to 
be  paid  the  purchase  price  in  priority  to  the 
mortgage  debt.  Oalveaton,  II.  &  H.  R.  Co.  v. 
<'owdrey,  11  Wall.  459,  20  L.  ed.  199. 

Whatever  rule  applies  to  rolling  stock  and 
other  loose  property  susceptible  of  separate 
ownership  and  Hens,  or  to  real  estate  not  used 
for  railroad  parposes,  aa  ecntlng  under  mort- 
gages covering  after-acquired  property,  It  la 
settled  that  rails  and  other  materials  that  are 
affixed  to  and  made  a  part  of  the  railroad, 
which  la  subject  to  a  mortgage  In  terms  pledg- 
ing both  present  and  future  property,  will  be 
subject  to  the  lien  of  such  mortgage  in  favor  of 
bona  flde  mortgage  bondholders  In  superiority 
to  any  contract  between  the  vendor  of  the  prop- 
4-rty  and  the  railroad  company  stipulating,  la 
effect,  that  such  property  shall  remain  the 
U6  U  K.  A. 


vendor's  until  the  purchase  price  Is  paid,  and ' 
may,  upon  default  of  payment,  be  reclaimed 
and  removed.     Fwter  v.  Pittsburg  Bessemer 
Steel  Go.  122  V.  B.  207,  30  L.  ed.  1210,  7  Sup. 
Ct.  Rep.  1256. 

As  by  the  common  law  whatever  Is  affixed  to 
the  freehold  becomes  a  part  of  the  realty  except 
certain  fixtures  erected  by  tenants,  not  only 
rails,  but  all  those  permanent  fixtures  that  are 
esgentlal  to  the  operation  of  a  railroad,  become 
the  property  of  the  company,  and  subject  to  the 
Hen  of  a  prior  mortgage  as  between  the  mort- 
gage creditors  and  the  vendor, — as  much  as  If 
they  had  existed  when  the  mortgage  was  execut- 
ed, Thompson  v.  White  Water  Valley  R.  Co. 
132  n.  S.  flS,  88  L.  ed.  256,  10  Sup.  Ct.  Rep.  29. 

e.  Tender^  Hetw, 

A  vendor's  Ilea  for  the  purebaae  price  of 
railroad  rails  preserved  by  express  agreement 

after  they  have  been  laid  In  the  track  is  supe- 
rior to  the  lien  of  a  subsequent  railroad  mort- 
gage taken  with  notice  of  the  vendor's  rights. 
Haven  v.  Emery,  S3  N.  H.  66. 

A  railway  is  not  an  immovable,  either  by 
nature  or  destination,  if  the  soil  over  which 
It  Is  laid  belongs  to  another.  The  rails  do  not 
becume  Immovable  by  being  laid  down.  They 
remain  subject  to  a  vendor's  lien.  State  v. 
Mexican  Gulf  R.  Co.  3  Uob.  (La.)  613. 

Ralls  laid  upon  the  roadbed  of  a  railroad, 
and  fastened  there  so  that  engines  and  cars 
may  run  over  them,  cease  to  be  personal  prop- 
prty  in  the  absence  of  any  agreement  changing 
the  ordinary  rale  of  law.  W^hen.  however,  the 
vendor  of  rails  stipulates  with  tiie  porcbasing 
railroad  that  they  are  to  remain  his  property 
until  the  purchase  price  la  paid,  they  continue 
persona]  property  belonging  to  the  vendor  until 
paid  for,  as  against  all  but  subseqaent  bona 
fide  purchasers  and  encumbrances  without  no- 
tice.   Hunt  V.  Bay  State  Iron  Co.  97  Mass.  278. 

f.  atntoturea  em  the  landt  of  attother  Itefore 
eondemnation, 

1.  Atandoned  roada. 

Inasmuch  as  a  railroad  grade  becomes  the 
property  of  the  owner  of  the  fee  In  the  soil 
when  abandoned  by  the  railroad  company  that 
constructed  and  used  It,  the  value  thereof  must 
he  taken  Into  account  and  paid  when  another 
railroad  takes  It  by  condemnation  proceeding* 
against  the  landowner.  Coben.v. 

Digitized  by 


1902. 


Websteb  LuMRia  C3o.  v. 


Keystone  L.  ft  M.  Co. 


45 


tice  from,  suclk  buyer,  unless  a  notice  of 
such  reservation  be  recorded  in  the  office  of 
the  clerk  of  the  county  court  of  the  county 
where  the  property  in.*'  In  order  to  deter- 
mine whether  there  was  a  conditional  sale  in 
this  inataniK,  so  as  to  moke  this  property, 
by  virtue  of  said  statute,  the  property  of 
Wheeler  ft  Miller,  as  reptrds  their  creditors, 
it  hecomca  neeesaaiy  to  inquire  whether  all 
the  conditionB  mentioned  in  that  statute 
have  been  complied  with.  Was  there  a 
aale?  Was  it  a  sale  of  goods  and  chattels  T 
Was  there  a  re^ervBtion  of  title?  Was  pos- 
aCBsion  delivered  to  the  buyer  t  Theae  ques- 
tions must  be  answered  upon  the  following 
facta,  aa  well  as  upon  the  terms  of  the  con- 
tract: At  the  time  the  materials  were  paid 
for  by  the  lumiwr  emnpany,  l^ey  were  mere 

S.  &  W.  B.  Co.  34  Kan.  158,  55  Am.  Bep.  242, 
8  Pac.  138. 

2.  Entry  by  Iteenae. 

When  a  nttlway  company  having  no  estate  In 
a  tract  of  land  builds  thereon,  with  the  knowl- 
edge and  consent  of  the  owner,  an  embankment 
rlprapplng.  ties,  and  rails  of  a  railroad  track 
for  Itn  own  nee,  and  thereafter  continuously 
maintains  and  uses  snch  track,  the  structure  re- 
mains Its  property,  and  does  not  become  a  part 
of  tbe  land,  and  tbe  valae  thereof  cannot.  In 
•absequent  proceedings  to  condemn  the  rlgbt 
of  way,  t>e  added  to  the  damages  swarded  to  tbe 
landowner.  Omaha  Bridge  &  Terminal  B.  Co. 
v.  Whitney  (Neb.)  94  N.  W.  513. 

If  a  railroad  company  enters  npon  land  In- 
tending subsequently  to  acquire  by  condemna- 
tion a  right  of  way  and  balld  Ita  track  thereon, 
witb  tbe  consent  of  a  life  tenant  In  posseBslon. 
the  law  will  not  require  It,  In  the  condemnation 
proceedings  afterwards  Instituted,  to  pay  the 
landowner  for  the  atrnctnres  It  places  thereon 
at  its  own  cost.  Chicago  *  A.  B.  Co.  v.  Good- 
win, 111  III.  273.  58  Am.  Bep.  622. 

When  a  railroad  company  lays  Its  track  npon 
lands  owned  by  several  tenants  In  common,  of 
whom  some  are  adults  and  some  Infants,  In  the 
expectation  of  an  arrangement  as  to  the  sale 
of  the  land,  and  by  consent  of  tbe  adult  coten- 
aots.  It  will  not,  when  condemnation  proceed- 
ings are  afterwards  Instituted,  be  compelled  to 
pay  tbe  landowners  for  tbe  rails,  ete..  It  has 
placed  on  the  land.  Re  Norwood  &  H.  R.  Co. 
47  Hun,  489,  14  N.  Y.  S.  B.  437. 

In  eondemnmg  a  right  of  way  after  title  to 
tbe  land  over  wbleh  It  extends  baa  vested  In 
a  mortgagee  by  the  foreclosure  and  sale  of  tbe 
premises  under  a  mortgage  made  prior  to  the 
bnilding  of  Its  road,  a  railroad  company  need 
not  pay  for  the  valae  of  the  Improvements  it 
pot  upon  the  land  by  the  consent  of  the  owner 
of  tiie  equity  of  redemption  wblle  be  was  In 
possession  of  tbe  premises,  and  where  the  mort- 
gagee had  knowledire.  Bt  Johnabnry  &  L.  C. 
R.  Co.  V.  Wlllard,  61  Vt.  134,  2  U  B.  A.  528, 
15  Am.  St.  Rep.  886.  17  Atl.  38. 

I*rovlded,  of  conrse,  tbe  railroad  was  clothed 
with  tbe  right  of  eminent  domain  In  respect  of 
the  lootM  in  fso.  Price  t.  Weehawken  Ferry 
Co.  31  N.  J.  Eq.  31. 

The  claim  that,  when  a  railroad  company 
takes  a  strip  of  land  with  tbe  knowledge  and 
without  the  objection  of  the  owner,  and  builds 
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chattels.  They  were  put  into  the  railroad 
long  before  the  c(H)traot  of  August  19,  1896, 
was  made.  They  were  purchased  and  put 
into  the  railroad  under  a  verbal  ccmtraet 
between  the  parties  by  which  it  was  ex- 
pressly understood  to  be  the  property  of  the 
lumber  ecnnpany  until  paid  for  by  Wheeler 
ft  Miller.  These  materials  were  shipped  to 
the  Webster  Lumber  Company  at  the  plaoe 
at  which  they  were  to  be  used.  Wheeler  ft 
Miller  were  permitted  to  put  them  into  the 
road.  Said  materials  were  all  put  Upon  the 
land  belonging  to  the  Webster  Lumber  Com- 
pany; part  of  that  land  being  <mly  a  strip 
wide  enough  for  the  construction  of  the  rail- 
road through  tbe  land  of  one  H.  S.  Kunst, 
about  a  mile  long,  and  running  from  the 
mill  out  to  the  land  of  the  lumber  company. 

thereon  a  railroad,  afterwards,  when,  under 
the  statute,  damages  are  claimed  for  the  appro- 
priation of  the  land,  the  company  having  a  legal 
rlgbt  to  take  the  land  on  making  proper  com- 
pensation must  add  to  the  damasps  the  value 
of  the  rails  and  cross-lies  It  has  placed  upon 
the  strip  taken,  cannot  be  Bustaliied.  Indiana, 
B.  A  W.  a.  Co.  V.  AllMi,  100  Ind.  409. 

^Vhen  a  railroad  company  seeks  to  condemn 
land  upon  which,  at  its  own  cost  and  expense,  and 
In  good  faith,  it  built  Its  road  several  years  be- 
fore by  consent  of  one  in  possession  under  claims 
apparently  valid,  and  when  It  has  turned  out 
that  the  title  of  the*present  claimant  Is  superior, 
the  claim  of  the  latter,  as  owner  of  tbe  land,  to 
be  psid,  not  only  what  the  land  Itself  la  worth, 
but,  beyond  that,  Its  value  as  enhanced  by  the 
improvements  put  upon  it  by  tbe  railroad  com- 
pany. Is  not  well  founded.  Ellla  v.  Rock  Island 
&  M.  C.  R.  Co.  125  III.  82,  17  N.  E.  62. 

In  that  case  the  case  of  Chicago  &  A.  R.  Co.  v. 
Goodwin.  Ill  111.  273,  58  Am.  Rep.  622,  aupra, 
was  cited  as  conclusive,  the  court  saying,  In  re- 
spect thereof:  "This  court  Is  fully  satisfied 
with  the  decision  In  that  case,  both  on  princi- 
ple and  authority."  Ibid. 

When  a  railroad  company  enters  and  con- 
structs its  road  upon  land  by  consent  or  grant 
from  the  occupant,  believing  htm  to  be  tbe  own- 
er, the  structures  do  not  become  part  of  the 
land  so  as  to  entitle  the  true  owner  to  be  paid 
their  value  In  subsequmt  condemnation  pro- 
ceedings. Oregon  R.  &  Nav.  Co.  v.  Mosler,  14 
Or.  519,  58  Am.  Rep.  321,  IS  ^c.  300. 

While  it  most  be  admitted  tiiat  Improvements 
of  a  permanent  character,  made  by  a  naked 
trespasser  upon  the  land  of  another,  become  the 
property  of  the  landowner ;  and  that  this  ap- 
plies aa  well  to  railroad  companies  as  to  others 
which,  without  color  or  claim  of  right  or  privi- 
lege, as  mere  wroogdoers.  Intrude  npon  another's 
land  and  eonstnict  a  railroad, — ^yet.  when  a 
railroad  enters  upon  land  by  the  consent  of  a 
party  in  possession,  who  has  In  fact  no  title, 
although  honestly  believed  to  have  one,  however 
jcroaaly  mistaken  that  belief  afterwards  proves 
to  oe.  It  is  no  mere  trespasser  if  a  duly  organ- 
ised railroad  corporation  empowered  by  law  to 
build  Its  road  across  such  land,  provided  It  pro- 
cures and  pays  for  a  right  of  way.  Being  vested 
with  tbe  power  of  eminent  domaUi,  such  a  com- 
pany represents  tho  sovereign  authority,  and 
cannot  he  regarded  as  a  mere  wrongdoer ;  and, 
under  the  stated  circumstances,  wben  It  anfaH- 
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It  cannot  be  doubted  that  there  was  a  eon- 
traet  or  sale  between  the  partice.  In  that 
contraot  then  is  undoubtedly  a  reeervation 
of  title,  for  the  railroad  wae  not  to  become 
the  pnqierty  of  Wheeler  ft  Miller  until  fully 
paid  for  in  the  maimer  apedfied  In  the  con- 
tract of  August  19,  1896.  But  this  is  not 
enough  to  make  the  property  liable  to 
creditors  as  the  property  of  Wheeler  ft 
Ifiller.  Before  it  could  become  so  liable, 
poasesBion  must  have  been  delivered.  If 
there  was  any  delivny  of  possession,  when 
did  it  occur,  and  howT  It  cannot  be  reason- 
ably contended  that  the  ctmtraet  of  August 
19,  1S96,  passed  the  possessitm  of  the  prop- 
erty, for  it  was  upon  and  attached  to  the 
real  estate  of  the  lumber  company,  and 
clearly  intended  by  both  parties  not  to  be 


detached  or  removed  until  all  the  timber  od 
the  land  should  be  sfcodKd.  As  regards 
possession,  that  oontraet  shows  upon  its  face 
that  possMritm  was  not  to  be  ddivered,  or, 
rather,  that  possessim  was  not'^lirered. 
In  that  respect  the  contract  was  executory, 
for  it  provides  that  thereafter,  upon  full 
compliance  with  its  terms  by  Wheeler  ft 
Miller,  a  Ull  of  sale  would  be  executed  by 
the  lumber  company.  Why  was  tiiatf  To 
assure  Wheeler  ft  Miller  that  upon  full  pay- 
ment they  might  take  up  and  ronove  the 
railroad,  and  have  possession  of  it.  At  the 
time  the  contract  was  made,  tffe  materials 
had  gone  into  and  become  a  part  oi  a  struc- 
ture upon  tiie  land  of  the  lumber  company; 
and  there  is  no  evidence  of  any  act  done  at 
that  time  affecting  the  status  oi  the  prc^ 


quently  Institutes  conaemoatloD  proceedings  It 
Is  Qot  required  to  paj  the  landowner  the  value 
of  tbe  road  it  built  or  the  materials  tberein. 
Cohen  v.  St.  Louis,  Pt.  S.  ft  Q.  B.  Co.  S4  Kan. 
168,  S5  Am.  Bep.  242,  8  Pae.  138. 

Wben  It  appears  tbat.  at  the  time  of  begin- 
nlng  proceedings  to  condemn  a  railroad  rigbt 
of  way,  there  was  a  railroad  track  already  laid 
upon  tbe  land  aougbt  to  be  condemned  wblch 
was  constructed  some  fifteen  years  before  by 
Another  company,  to  wbose  rights  tbe  petition- 
ing cnmpan;  has  succeeded,  and  wblcb  ever 
since  bas  been  operated  by  tbe  two  companies 
Bucceaslvety ;  and  wben  the  ^tltlon  alleges  tbat 
such  construction  was  by  the  consent  of  tbe 
then  owner,  and  the  allesation  is  not  contro- 
verted^ — the  landowner  is  not  entitled  to  the 
value  of  tbe  road  and  Its  materials  as  a  part 
of  his  damafces.  Bmerson  v.  Western  Union  R. 
Co.  75  111.  1T6. 

The  maxim,  Qutoquid  plantatur  eoloj  »olo 
eedit.  Is  not  of  universal  application.  The 
equitable  doctrine  that,  where  one  lawfully  In 
poBsesslon  of  land  under  an  Imperfect  title  has 
made  In  good  faltb  permanent  Improvements, 
If  relief  Is  sought  in  equity  by  the  real  owner 
he  will  be  compelled  to  allow  for  such  improve- 
ments, as  a  substantial  boieflt  for  which,  etc 
itqno  ft  bono,  he  ought  to  make  compenutlon, 
peculiarly  applies  to  condemnation  under  the 
right  of  eminent  domain,  where  a  railroad  com- 
pany bas  taken  poaaessioo  under  an  arrange- 
mmt  to  purchase,  which  has  been  frustrated  by 
an  unexpected  Impediment,  and  has  expended 
money  In  the  construction  of  Its  works  on  the 
faith  of  the  consummation  of  the  arrangemenL 
Nortb  Hudson  County  R.  Co.  v.  Booraem,  28 
N.  J.  Bq.  450. 

When  s  railroad  company  In  good  fsltb  enters 
upon  and  constructs  Its  road  on  tbe  land  of  an- 
other while  It  la  negotiating  with  the  owner 
term«  of  compensation,  tbe  structures  it  builds 
do  not  become  part  of  the  land  so  tbat,  after 
a  failure  to  reach  a  private  agreement,  and 
a  resort  to  condemnation  proceedings,  the  value 
of  tbe  works  constructed  Is  to  be  added  to  the 
damages  for  tbe  land  taken.  Morgan  v.  Chi- 
cago ft  N.  E.  B.  Co.  89  Ulcb.  675. 

3.  Bntrif  by  trespass. 

In  the  case  of  Graham  v.  Connersvllle  &  N. 

C.  Junction  R.  Co.  36  Ind.  463,  10  Am.  Bep. 
S6,  It  was  held  tbat  wben  a  railroad  company, 
without  color  of  authority,  illegally  takes  pos- 
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session  of  another's  land,  and  thereon  lays  m 
railroad  track  and  bnllds  a  depot  and  other 
structure,  tbe  Improvements  become  a  part  of 
the  land,  and  belong  to  tbe  landowner ;  so  that, 
wben  subsequently  the  railroad  company  Insti- 
tutes condemnation  proceedings  to  acquire  the 
land,  the  damages  payable  to  tbe  owner  must 
Include  tbe  value  of  the  structures  and  improve- 
ments placed  upon  tbe  land  by  tbe  railroad  com- 
pany. The  eommijn-law  rule  was  applied  In  all 
its  strictness.  And,  although  it  was  conceded 
thst  the  railroad  company  was  clothed  with  the 
right  of  eminent  domain,  and  bad  a  right  to  go 
upon  the  land  and  make  surveys  and  locate  Its 
road,  yet  It  was  said  It  could  not  take  and  bold 
possession,  construct  Its  road,  and  erect  build- 
Ingi  on  the  land  unless  It  first  acquired  a  right 
so  to  do  by  grant,  license,  or  condemnation  and 
payment  or  tender  of  compensation,  and.  If  It 
did  BO,  It  was  but  a  common  trespaaser. 

Tbe  case  was  followed  and  approved  by  the 
supreme  court  of  Missouri  In  Hunt  v.  Missouri 
P.  B.  Co.  76  Mo.  119,  which  beld  tbat  a  depot 
erected  by  a  railroad  company  upmi  tbe  lands 
of  another  without  hfs  knowledge  or  consent  be- 
comes at  osce  a  part  of  the  realty  and  the  prop- 
erty of  the  landowner,  and  the  company  has  no 
rigbt  to  ronove  11,  notwithstanding  It  wss 
built  tmder  a  decree  of  condemnation,  wben  sub- 
sequently the  decree  was  adjudged  void.  In  so 
deciding  tbe  court  was  constrained  to  disap- 
prove, and  almost  to  overrule.  Its  own  previous 
decision  In  Dietrich  v.  Murdock,  42  Mo.  279. 

in  the  New  York  case  of  Re  Long  Island  E. 
Co.  6  Thomp.  ft  C.  298,  8  Hun,  613,  It  was  held 
that  a  railroad  eompany  which  enters  upon 
the  lands  of  another  without  his  consent  Is  a 
trespasser  as  to  him  and  bis  successor  In  title, 
and  any  flxturea  It  puts  upon  tbe  land  while 
occupying  It  under  tbe  trespass  belong  to  the 
owner  of  tbe  freehold,  who  Is  tbe  landowner 
at  the  time  the  land  Is  appraised  in  subseqaent 
condemnation  proceedings. 

And  in  the  same  state,  again,  in  tbe  ease  of 
Re  New  York,  W.  S.  ft  B.  B.  Co.  37  Hon,  817,  It 
was  decided  tbat  any  structure  wrongfully 
placed  by  a  railroad  company  upon  the  lands  of 
another  becomes  by  that  act  a  part  of  the  land, 
and  enters  Into  its  value.  Wben,  therefcHre,  a 
railroad  company,  witboat  right  or  anthorltr 
from  the  owner  of  the  freehold,  enters  upon 
land  and  builds  Its  road  thereon,  the  property 
it  puts  thus  upon  the  land  adds  to  its  value,  and 
Is  to  be  Included  In  tbe  appraisal  a« 
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ertft  except  the  mere  exeeutim  of  the  eon- 
tnet.  The  pnqterty  was  audi,  it  is  true, 
that  manual  delivery  of  poflseaaitHi  oould  m>t 
be  made.  But,  looking  to  the  terms  of  the 
ccntraet,  is  aeen  that  it  was  not  the 
intention  of  the  parties  that  any  change 
should  be  made  in  the  oontnd  ai  the  road 
until  after  payment  should  be  made.  At 
that  time  the  road  was  upon  the  land  of 
the  lumber  eompany,  and  it  was  beyond  the 
power  of  Wheeler  ft  Miller  to  remove  it 
from  the  land,  or  to  do  at^hing  with  it 
except  to  use  it  upon  the  land  of  the  Web- 
ster Lumber  Company  for  the  purpose  of 
Btocking  its  timber.  That  is  what  it  was 
built  for.  It  was  built  and  put  upon  the 
land  practically  at  the  expense  of  the  Web- 
ster Lumber  Company.   That  ccmipany  did 

the  landowQer,  to  be  takfo  by  the  railroad  com- 
pany In  cODdemnatloD  proceedlDgs.  The  New 
York  cases  Jost  cited  rest  for  their  authority 
npon  Graham  t.  CMiDersvlIIe  is  N.  C.  Junction 
R.  Co.  36  Ind.  468,  10  Am.  Rep.  56,  »upra,  and 
It  was  afterwards  Bald  of  tbem,  by  another 
branch  of  the  court  In  which  they  were  de- 
cided, that  the  principle  laid  down'  In  them 
ODsht  not  to  be  extended ;  that  It  was  IneQults- 
ble,  and,  at  most,  should  apply  only  to  the  case 
where  the  putting  of  the  rails,  etc.,  on  the  land 
was  a  trespasB.  Re  Norwood  k  M.  R.  Co.  47 
HDD,  489,  14  N.  Y.  S.  R.  4ST. 

The  later  case  of  Indiana,  B.  ft  W.  R.  Co.  t. 
Alio,  100  Ind.  409,  Indicates  that  the  supreme 
conrt  of  Indiana  Is  disinclined  to  regard  Qra- 
ham  T.  Connersrllle  h  N.  C.  Junction  R.  Co. 
U  Ind.  463.  10  Am.  R^.  56,  supra,  as  a  bind- 
ing authority  to  Its  lORlcal  extent 

In  the  case  of  HUchell  t.  Illinois  A  St.  L.  R. 
A  Coal  Co.  85  III.  566,  the  supreme  court  of 
Illinois  contented  Itself  by  holding  that  a  land- 
owner baa  no  cause  to  complain  that  In  proeeed- 
Ings  to  condemn  his  land  he  was  not  allowed 
the  value  oS  Improvements  pot  npon  It  1^  tbe 
railroad  company  before  the  proceedings  were 
Instltnted.  when  the  jury  was  Instructed  that. 
It  Uie  railroad  company  entered  npon  the  prem- 
ises and  eonstmcted  Its  road  without  the  own- 
er's consent,  and  afterwards  sought  to  condemn 
tbe  right  of  wsy.  It  most  pay  for  the  embank- 
ments constructed  and  the  track  laid  as  a  part 
of  the  value  of  the  land  taken,  because  It  was  to 
be  presumed  that  the  jury  was  governed  the 
btstmctlou.  The  court  expressly  declined  to 
express  any  opinion  as  to  the  correctness  of 
this  role  as  to  the  measure  of  damages. 

In  Skinner  v.  Ft.  Wayne,  T.  H.  A  S.  W.  R, 
Go.  09  Fed.  465,  Baker,  D.  3.,  pronounced  the 
ease  of  Graham  v.  Connersville  A  N.  C.  Jnnc- 
tkm  R.  Co.  36  Ind.  463.  10  Am.  Hep.  66,  suprs, 
"nusoond  in  principle,  and  in  eonfilct  with  the 
great  weight  of  authority."  And  the  supreme 
eonrt  of  Florida  has  declared  that  It  Is  alone 
u  an  authority  for  tbe  contention  that  In  an 
aatborlxed  proceeding  to  condemn  a  railroad 
rif^t  of  way  the  Improvements  put  npon  the 
land  Iv  a  corporation  empowered  to  exercise 
tbe  right  of  eminent  domain,  yet  not  doing  so, 
■bonld  be  included  In  estlmatlns  the  landown- 
er's damages ;  adding  that  tbe  clear  weight  of 
■nthorlty,  the  better  reasoning,  and  the  true 
rl|ht  of  tbe  matter  are  against  this  position. 

Hie  anthorlties  that  disagree  with,  and  hold 
WL.R.  A. 


not  buy  nearly  $8,000  worth  <rf  material, 
and  unqualifiedly  deliver  it  into  the  posaes- 
sitm  of  Wheeler  ft  Miller.  It  purchased 
these  materials,  and  had  them  shipped  to 
its  own  land,  and  in  its  own  nam^  to  ho 
built  into  a  railroad  fw  tiie  handling  of 
its  own  timber,  and  permitted  Wheeler  ft 
Miller  to  do  nothing  more  with  them  tiian 
merely  take  them  from  the  ears  and  put 
them  down  into  the  road.  This  vras  all 
done  before  the  contract  of  August  19,  1896, 
was  entered  into.  Frmn  the  time  tiiat  was 
done  until  the  contract  was  entered  into, 
Wheeler  ft  Miller  had  no  right  or  authOTity 
to  remove  these  materials  from  tbe  land. 
During  that  time  the  materials  were  within 
tlie  control,  so  far  as  poaseasion  is  con- 
cerned, of  the  Webster  Lumber  C(»npany, 

the  contract  to,  Graham  v.  Connersville  A  N. 
C.  Junction  R.  Co.  86  Ind.  468,  10  Am.  Rep. 
C6,  aupra,  are  more  numerous. 

A  leading  case  arose  In  Pennsylvania,  and 
was  decided  In  1878.  In  that  case  tbe  railroad 
company,  after  a  vain  negotiation  to  purctaase. 
entered  npon  certain  lands  without  consent  of 
their  owners,  and  bnllt  Its  road.  The  entry,  al- 
though there  was  no  outrage  In  taking  the 
property,  was  clearly  a  trespass,  and  snbjected 
the  company  to  an  action  of  ejectment  In  which 
Judgment  went  against  It.  Execution  was 
stayed  until  proceedings  to  assess  damages  In 
condemnation  should  be  completed.  The  com- 
pany being  a  trespasser  and  the  entry  nnlaw- 
tnl,  the  qaestlon  In  the  proceedings  was,  wheth- 
er there  had  been  a  dedication  In  law  of  the 
property  In  the  ties  and  rails  to  the  owners  of 
tbe  land,  so  as  to  entitle  them  to  Include  these 
things  in  the  assessment  of  damages  under  the 
railroad  law.  and  recover  their  value  as  an 
accession  to  tbe  value  of  the  land  taken  by  the 
company.  This  question  was  answered  In  the 
negative.  Justice  v.  Nesquehoning  Valley  R. 
Co.  87  Pa.  28. 

The  argument  of  Agnew,  Ch.  J.,  who  delivered 
the  opinion  of  the  court  (Mrrcur,  and  Gordon, 
JJ..  dissenting),  was  substantially  as  follows: 
The  ease  dUTera  In  cwontial  respects  frun  that 
of  a  mere  tcrt  feasor  whose  structures  npon  tbe 
land  of  another  Inure  to  the  benefit  of  the 
owner  of  tbe  land.  The  commOn-Iaw  rule  Is  un- 
doubted that  a  trespasser  who  builds  on  an- 
other's land  dedicates  bis  structures  to  the 
owner.  Tbe  reason  is  obvlons,  for,  like  him  who 
BOWS  where  be  cannot  reap,  be  can  obtain  no  ad- 
vantage by  his  wrong,  and  having  aOzed  his 
chattels  to  the  realty,  they  become  a  part  of  It; 
he  cannot  add  further  Injury  by  tearing  them 
down.  BvMi  a  tenant  Is  to  a  modified  extent 
affected  by  the  same  rule.  There  Is,  however, 
a  clear  distlnetlon  between  putting  down  a  rail- 
road track  under  a  lease  and  an  act  of  appro- 
priation of  tbe  land  under  a  charter.  The  very 
Intent  of  an  appropriation  of  land  Is  to  place 
upon  it,  and  own  and  use,  the  structures  neces- 
sary to  carry  oat  the  charter  purpose.  Hence, 
no  dedication  of  the  material  can  be  Inferred  In 
such  a  case.  Modem  Inventions  and  discoveries 
have  so  far  transcended  the  conditions  of  former 
limes  that  to  apply  tbe  rule  as  to  a  mere  tres- 
passer whose  entry  is  s  tort,  pure  and  simple, 
to  the  case  of  one  authorised  to  enter  for  a 
great  public  purpose,  merely  because  of  anJr- 
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because  they  could  not  be  removed  from  the 
land  without  its  permisai<m.  A  court  of 
equity  would  have  been  quick  to  enjoin  the 
taking  up  of  that  railroad  by  Wheeler  & 
Miller,  not  becaues  the  purchase  money  had 
not  been  paid,  not  simply  because  its  re- 
moval would  have  been  in  violation  of  the 
'Contract  to  log  the  timber,  resulting  in  ir- 
reparable injury  to  the  lumber  company,  but 
because  the  railroad  was  on  the  land  of  the 
lumber  company,  and  the  materials  had 
been  purchased  and  paid  for  by  it,  and  had 
not  passed  out  of  its  possession.  That  being 
the  status  of  the  property  in  respect  to  pos- 
session, it  was  not  changed  by  the  contract 
of  August  10,  1896,  for  in  that  contract 
there  is  not  a  word,  a  line,  or  a  etauae,  con- 
ferring upon  Wheeler  &  ftliUer  the  right  to 

regaUrlty  In  the  nuinoer  of  proceedlos,  would 
be  as  vain  as  to  attempt  to  dress  a  tall-growD 
man  In  the  garb  of  his  childhood.  This  is  not  the 
case  of  a  mere  trespass  by  one  having  no  au- 
tJiorlty  to  enter,  but  of  one  representlne  the 
Btate  Itself,  clothed  with  the  power  of  eminent 
•domain,  taavlog  a  right  to  enter  and  to  place 
these  materials  on  the  land  taken  for  a  public 
use, — materials  essential  to  the  very  purpose 
which  the  state  has  declared  In  the  grant  of  the 
charter.  It  Is  true  the  entry  was  a  trespass, 
and  the  cttlzen  Is  entitled  to  redress.  But  his 
redress  cannot  extend  beyond  his  injury.  It 
cannot  extend  to  the  taking  of  personal  chat- 
tels of  the  railroad  company.  They  are  not  bis 
and  cannot  Increase  bis  remedy.  The  Injury  was 
to  what  the  landowner  bad  himself,  not  to  what 
he  had  not.  Then  why  should  the  materials  laid 
down  for  the  benefit  of  the  public  be  treated 
as  dedicated  to  the  land?  In  the  ease  of  a 
common  trespasser  the  owner  of  the  land  may 
take  and  keep  his  structures  nolens  volens; 
but  not  so  In  this  case,  for,  though  the  original 
entry  was  a  trespass,  the  company  can  proceed 
In  due  course  of  law  to  appropriate  the  land, 
and  consequently  to  reclaim  and  avail  Itself 
of  the  structures  laid  thereon.  Another  evi- 
dent difference  between  a  mere  tort  feasor  and 
a  railroad  company  Is  this. — the  former  neces- 
sarily attaches  hts  structure  to  the  freehold, 
for  he  has  no  less  estate  In  himself,  but  the 
latter  can  take  an  easement  only,  and  the 
structures  attached  are  subservient  to  the  pur- 
pose of  the  easement.  A  railroad  company  can 
take  no  freehold  title,  and  when  Its  proper  use 
of  the  easement  ceases  the  franchise  It  at  an 
end.  There  is  no  Intention  In  fact  to  attach 
the  structures  to  the  freehold.  "We  iiave, 
therefore,  these  salient  features  to  characterize 
the  case  before  ns,  to  wit :  The  right  to  enter 
on  the  land  under  authority  of  law  to  build  a 
railroad  for  public  use ;  the  acquisition  thereby 
of  a  mere  easement  in  the  land ;  the  entire  ab- 
sence of  an  intention  to  dedicate  the  chattels 
entering  Into  Its  construction  to  the  use  of 
the  land ;  the  necessity  for  their  use  In  the  eze- 
cntlon  of  the  putdic  purpose;  snd,  Isstty,  the 
power  to  retain  and  possess  these  chattels  and 
the  structures  they  compose  by  a  valid  proceed- 
ing at  law,  notwithstanding  the  original  llle- 
gnlltj  of  the  entry.  ...  We  think,  there- 
fore, the  ownership  of  the  rails,  ties,  etc,  did 
not  vest  In  the  plaintiff  In  error  by  the  mere 
trespass  In  the  original  entry."  Ibid. 
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remove  a  rail  or  a  tie  of  it  from  the  land. 
By  its  terms  their  right  to  change  its  posi- 
tion on  the  land  is  restricted  and  qualified. 

A  structure  put  upon  a  man's  premises  at 
bis  own  expense,  and  used  by  a  mere  licen- 
see, cannot  be  taken  off  of  the  premises,  in 
the  absence  of  an  express  agreement  giving 
authority  so  to  do ;  and  it  cannot  be  said  to 
be  out  of  the  possession  of  the  landowner, 
or  in  the  possession  of  the  licensee,  within 
the  meaning  of  the  statute  here  relied  upon. 
"By  the  possesnon  of  a  thing  we  always 
conceive  the  condition  in  which  not  only 
one's  own  dealing  with  the  thing  is  physi- 
cally possible,  but  every  other  person's  deal- 
ing with  it  is  capable  of  being  excluded." 
Bouvier,  Law  Diet.,  Possession.  Property 
upon  a  man's  land,  and  especially  property 

In  several  other  states  like  conclusions  have 
been  reached  by  substantially  the  same  line  of 

reasoning,  and  the  following  cases  will  be  found 
In  harmony  with  that  Just  cited :  Toledo,  A.  A. 
&  G.  T.  R.  Co.  V.  Dunlap.  47  Mich.  456,  11  N. 
W.  271 :  Greve  v.  First  Dlv.  of  St.  Paul  &  P. 
R.  Co.  26  Minn.  66,  1  N.  W.  81d:  Lyon  v. 
Green  Bay  *  M.  n.  Co.  42  Wis.  6S8 ;  Daniels  v. 
Chicago,  I.  *  N.  R.  Co.  41  towa,  52 ;  Skinner 
V.  Ft.  Wayne,  T.  H.  &  S.  W.  R.  Co.  99  Fed. 
465 ;  Jones  v.  New  Orleans  &  8.  R.  Co.  &  Immi- 
gration Asso.  70  Ala.  227 ;  Mississippi  &  T.  R. 
Co.  V.  Devaney.  42  Miss.  555,  2  Am.  Rep.  608 : 
Louisville,  N.  O.  &  T.  R.  Co.  v.  Dickson,  63 
Miss.  380,  56  Am.  Rep.  809 ;  Texas  &  P.  R.  Co. 
V.  Hays,  5  Tex.  Law  Rev.  771 :  Hendry  v.  Trin- 
ity &  S.  B.  Co.  (Tex.)  24  Am.  &  Eng.  R.  Cas. 
286 ;  Newgnss  v.  St.  Louis,  A.  &  T.  R.  Co.  54 
Ark.  140.  15  S.  W.  188;  Jacksonville,  T.  &  K. 
W.  B.  Co.  V.  Adams,  28  Fla.  631,  14  L.  R.  A. 
533,  lU  So.  465 :  California  P.  B.  Co.  v.  Arm- 
strong, 46  Cal.  85 ;  Albion  River  B.  Co.  v.  Hes- 
ser,  84  Cal.  435,  24  I'ac.  288 ;  ^an  Francisco  & 
N.  P.  R.  Co.  V.  Taylor.  86  Cal.  248,  24  Pac. 
1027. 

VIII.  Prtvate  roods. 

A  rallrood  built  by  private  persona  upon 
leased  land  for  the  purpose  of  CBrrylng  stone 
from  and  supplies  to  their  own  quarries,  to  and 
from  a  pnblle  railroad  station,  becomes  a  part 
of  the  land  uptm  which  It  Is  built,  and  belongs 
to  the  owner  of  the  fee  In  the  soil  after  the 
lease  expires  when  that  Instrumoit  contains  no 
stipulation  or  covenant  to  the  contrary.  Bed- 
ford-Bowling Green  Stone  Co.  v.  Oman,  24  Ky. 
L.  Rep.  2274,  73  S.  W.  1038. 

Nevertheless,  during  the  time  it  Is  under  the 
exclusive  management  and  control  of,  and  Is 
operated  by.  a  public  railroad  corporation,  the 
latter  will  be  compelled  to  receive  and  transport 
f relict  thereon  as  a  common  carrier  to  and  from 
any  points  that  may  be  accessible  by  adjacent 
landowners.  Ibid. 

A  tramway  or  inclined  railroad  built  by  the 
owner  of  the  fee  upon  his  lands  tor  the  purpose 
of  connecting  a  limestone  quarry  with  a  public 
railroad,  together  with  its  equipment  of  rails, 
ties,  sidings,  wire  cable,  scales,  coal  tipple,  lime- 
stone cars,  wheels  and  axles,  to  be  need  In 
mlnmg,  removing,  and  carrying  to  market  Ilme> 
stone  from  his  lands,  and  all  necessary  for  that 
purpose,  are  part  of  the  resl  estate,  and  cannot 
be  selxed  and  sold  on  eseentbHi  separate  from 
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amMxed  to  the  land, — a  stnietnTe  which 
«uuiot  be  remored  without  the  ocnuent  of 
the  landowner,— eannot  he  hdd  to  he  beymid 
his  powc—iwi. 

The  prindpal  qaestion  axiftMd  in  this  case 
is  whethOT  the  Tailroad  in  question  is  real 
or  peraonal  propettj.  The  doctrine  of  fix- 
tures is  we  iihlA  has  girai  the  eourts 
nmeh  perplexity,  and  the  dedstons  tm  that 
question  are  numerous;  but  no  ease  has  been 
found  v4iieh  stands  upon  the  state  of  facts 
presmted  Eere.  It  is  true  that  this  road  was 
constructed  for  the  purposes  of  trade,  and 
generally  such  structures  may  be  removed 
by  the  tenant  or  licensee;  and  for  that 
reasm  they  are  considered,  not  a  part  of  the 
nally,  hvA  of  peraonal  property,  although, 
if  the  same  structures  were  put  ttp<m  tiie 


land  for  a  different  purpose,  namely,  witii 
tiie  intenUon  of  making  them  permanent) 
they  would  he  annexed  to  and  become  a  part 
of  the  realty.  Kerr,  Beal  Prop.  S  135,  and 
numerous  cases  there  cited.  These  prin- 
ciples apply  In  the  absence  of  any  special 
agreonent  between  the  parties.  But  the 
^rreement  <tf  the  parties  supersedes  the  law. 
"When  there  is  a  special  agreement  between 
landlord  and  tenant  regarding  fixtures,  that 
orerrules  and  supersedes  the  goieral  rules 
of  law  regulating  their  mutual  rights  and 
obligations."  Wall  t.  Hinda,  4  Gray,  266, 
04  Am.  Dee.  64.  "It  is  a  well-settled  rule 
of  law  that  the  parties  between  whom  the 
question  as  to  fixtures  arises  may  by  express 
agreement  fix  upon  chattels  annexed  to 
realty  whatever  character  they  may  have 


the  land.   BItehle  v.  McAllister,  14  Pa.  Co.  Ct. 
267. 

Tram  plates  and  wooden  sleepers  upon  which 
tb^  He,  or  are  fixed,  ot  a  coal  and  Iron  mining 
plant,  do  not  become  part  of  the  real  estate  so 
«8  to  entitle  the  landowner  to  prevent  their 
seizure  and  sale  upon  execntlon  against  the 
tenant  in  possession,  who  put  them  In  place. 
Beanfort  v.  Bates,  8  De  G.  F.  &  J.  381,  31  L.  J. 
•Ch.  N.  &  481.  a  Jar.  N.  B.  270,  6  L.  T.  N.  8.  82, 
10  Week.  Bep.  200. 

The  rails  and  ties  of  a  short  branch  railroad, 
laid  upon  leased  lands  and  extending  from  the 
main  line  to  a  atone  quarry,  under  a  parol  con- 
tract with  the  tenant,  void  under  the  statute  of 
frauds  for  the  double  reason  that  It  is  not  In 
writing  under  seal,  nor  Is  It  to  be  performed 
within  a  year,  are  personal  property,  which  the 
railroad  may  take  up  and  remove,  aince  they 
are  part  of  a  temporary  stmcture  made  for 
trade  purposes,  and  therefore  not  permanent 
fixtures ;  and,  as  they  were  ^t  upon  the  land 
under  a  license,  the  railroad  Is  do  trespasser. 
Cayuga  K.  Co.  v.  Nlles,  IS  Hun,  170. 

Id  Ehigland  It  has  been  decided  that  a  mort- 
gage upon  a  stone  quarry,  together  with  the 
mills,  bnlldlnga,  steam  engines,  motive  power, 
fixed  and  mobile  machinery,  apparatus,  rails, 
sleepers.  Implements,  flttlugs,  and  fixtures  of 
every  description,  then  or  thereafter  fixed  to 
or  placed  upon  the  heredltamenta,  need  not  be 
registered  UDder  the  bills  of  sale  act,  to  be  valid 
as  against  a  trustee  Id  liquidation  as  respects 
the  tramway  and  a  steam  crane,  since  these 
are  fixtures  and  a  part  of  the  realty.  B» 
parte  Hocre  &  R.  Bkg.  Co.  E<.  B.  14  Ch.  DIt. 
378,  49  U  J.  Bankr.  N.  8.  60,  42  L.  T.  N.  8. 
448,  28  Week.  Bep.  824. 

IX.  BoUing  stock. 

The  question  whether  the  rolling  stock  of  a 
railroad  company  Is  real  estate  or  personal  prop- 
erty when  Its  status  Is  not  affected  by  statute 
or  convention  Is  not  satisfactorily  answered  by 
the  anthorltles.  The  Federal  court*  rather  In- 
clhie  to  regard  railroad  rolling  stock  as  chat- 
tels real. 

A  railroad  mortgage  pledging  all  the  present 
and  fntnre  acquired  property  of  the  mortgagor 
company,  and  specifying  the  road  with  Its  sev- 
eral parts,  together  with  the  rolling  stock  and 
all  other  personal  property,  right  thereto,  and 
interest  therein,  binds  locomotives  and  cars 
feou^t  after  Its  execntlon  and  delivery,  with  the 
««  L.  R.  A.  4 


Hen  for  the  mortgage  debt  superior  to  the 
claims  of  Judgment  creditors.  Pennock  v.  Coe, 
23  How.  117,  16  L.  ed.  436. 

The  rolling  stock  of  a  railroad,  as  respects 
mortgages  and  other  valid  Hens  thereon,  la  in- 
separably connected  with  the  road,  or,  techni- 
cally speaking,  Is  a  fixture,  so  far  as  In  Its 
nature  and  use  It  can  be  called  a  fixture.  Mil- 
waukee ft  M.  B.  Co.  V.  Milwaukee  &  St.  P.  R. 
Co.  2  Wall.  60B.  17  L.  ed.  886. 

When,  by  virtue  of  its  charter,  a  railroad 
company  acquires  a  title  In  fee  to  Its  roadbed, 
and  by  the  statutes  of  Its  home  state  the  rolling 
stock  It  owns  and  uses  In  operating  Its  road  Is 
made  a  fixture ;  and  when,  by  other  statutes  of 
the  same  state.  Judgments  are  made  Hcdb  on 
real  estate,~a  sale  under  a  decree  in  chancery 
to  satisfy  a  Judgment  and  a  conveyance  pur- 
suant thereto,  confirmed  by  the  court,  passes 
to  the  purchaser  all  the  Interest  of  the  com^ 
pany  In  the  rolling  stock  at  the  time  of  the 
rendition  of  the  Judgment.  Milwaukee  ft  M.  B. 
Co.  T.  James,  6  Wail.  750,  18  L.  ed.  8S4. 

But  rolling  stock  purchased  by  a  railroad  com- 
pany subject  to  a  Ura  of  the  vendor  for  the 
unpaid  purchase  price  does  not  become  a  part 
of  the  road  so  as  to  subordinate  such  vendor's 
lien  to  that  of  a  railroad  mortgage  covering 
after-acquired  property.  This  Is  because  rolling 
stock  is  susceptible  to  separate  ownership,  and 
Is  unlike  rails  or  other  materials  actually  af- 
fixed to  and  made  part  of  the  roadbed.  United 
States  T.  New  Orleans  ft  O.  B.  Co.  12  Wall. 
862.  20  L.  ed.  484. 

A  provision  In  a  state  Constitution,  declaring 
rolling  stock  and  other  movable  property  of 
railroads  to  be  personal  property,  does  not 
change  the  rule  In  equity  in  the  Federal  courts, 
to  the  effect  that  a  railroad  mortgage  covering 
both  present  and  after-acquired  prtqterty  oper- 
ates as  and  becomes  a  lien  upon  rolling  stock  as 
soon  as  the  mortgagor  company  acquires  It, 
which  Is  superior  to  the  claims  of  Judgment 
creditors.  Scott  t.  Clinton  &  8.  B.  Co.  6  Bias. 
528,  Fed.  Cas.  No.  12,627. 

'  Boiling  stock  and  other  property  strictly  and 
properly  appurtenant  to  a  railroad  are  part 
of  the  toad,  and  when  embraced  In  terms  In  a 
railroad  mortgage  duly  registered  as  a  mort 
gage  upon  real  estate,  although  not  filed  or  re- 
corded as  a  chattel  mortgage,  are  bound,  as 
against  creditors,  by  the  Hen  of  the  mortgage, 
which  Is  valid.    Farmers'  Loan  ft  T.  Co.  v.  Sti 
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agreed  upon.  Property  which  the  law  re- 
garda  as  fixtures  may  be  by  them  considered 
as  personalty,  and  that  which  is  CMtsidered 
in  law  as  personalty  they  may  regard  as  a 
fizlure.  Whatever  may  be  their  agreement 
in  tills  respect,  the  court  will  enforce,  as 
between  themselves."  Kerr,  Real  Prop.  { 
144.  *^e  agreement  of  the  parties  super- 
sedes the  law,  and  is  binding  alike  upon  the 
original  parties  and  subsequent  mortgagees 
or  purchasers  with  notice."  Id.  S  144. 
Under  the  head  of  "Limitations"  of  this 
rule,  the  same  author  says,  in  {  14S,  "In 
the  third  place,  such  agreements  are  invalid 
as  against  the  rights  of  the  third  person,  as 
bona  Ude  purchasers  of  the  land."  The  only 
other  qualifications  he  puts  upoa  the  doc- 
trine are  that  the  property  must  be  meh 


aa  is  capable  of  becoming  personal  property; 
that  such  agreements  are  subject  to  Uie 
statute  of  frauds.  It  is  nowhere  intimated 
in  bis  work  that  such  an  agreement  would 
not  be  binding  upon  an  executiim  creditor 
of  the  tenant  or  licensee.  In  a  case  some- 
what similar  to  this,  the  supreme  court  of 
Indiana  said:  "Proceeding  now  to  the  ques- 
tion whether  the  engine  and  mill  fixtures 
were  real  or  personal  property,  it  may  be 
asserted  that,  if  Risinger  would  have  been 
entitled  to  remove  these  fixtures  from  the 
premises  of  Dorsh  during  the  term  of  his 
right  of  occupancy  of  the  premises,  tb^ 
would,  as  between  Dorsh  and  Risinger,  be 
personal  property;  and,  if  personal  property 
as  between  them,  they  might  be  liable  to 
be  taken  on  execution  against  Risinger,  the 


Joseph  &  1>.  C.  B.  Co.  3  Dill.  412,  Fed.  Cas.  No. 
4.669. 

The  trend,  however,  of  the  decisions  In  the 
state  coarts.  Is  to  consider  railroad  rolling 
stock  personal  property. 

In  a  case  dedded  In  New  York  In  1857  it  was 
held  that.  Inasmuch  as  the  rosdbed,  the  rails 
fastened  to  It,  and  the  buildings  at  the  stations 
of  a  railroad  company  clearly  are  real  estate, 
and  the  locomotives,  passenger,  ba^age,  and 
freight  earn  are  necessary  parts  of  the  entire 
establishment,  witboat  which  It  woald  b*  In- 
operative and  valueless,  therefore,  upon  the 
doctrine  that  things  essential  to  the  use  and 
enjoyment  of  the  real  estate,  even  when  not 
physically  fastened  to  tbe  freehold,  are  flxtures 
belonging  to  tbe  land,  roltiog  stock  must  be 
deemed  real  property.  Farmers'  Loan  ft  T.  Co. 
V.  Hendrlckson,  25  Barb.  484. 

But  this  decision  U  now  discredited.  In 
Beardsley  v.  Ontario  Bank,  31  Barb.  619,  a  rail- 
road mortgage  conveying  all  "the  railroad,  real 
estate,  chattels  real,  and  franchises"  of  the 
company  was  held  not  to  embrace  tbe  rolling 
stock,  because  ttast  was  personal  pnverty.  Tbis 
latter  case  was  fully  concurred  In,  and  fol- 
lowed. In  Stevens  v.  Buffalo  St  N.  Y.  City  R.  Co. 
SI  Barb.  BOO,  wbere  tbe  former  case  was  exsm- 
Ined  and  expressly  disapproved. 

A  little  later  the  court  of  appeals  In  New 
York,  In  Randall  v.  Elwell,  62  N.  Y.  621,  11  Am. 
Dec.  747,  declared  that  railroad  rolling  stock 
was  personal,  not  real,  property;  hot  merely 
said:  The  reasons  on  which  this  conclusion  Is 
based  are  found  In  Stevens  v.  Buffalo  &  N.  Y. 
City  R.  Co.  SI  Darb.  590,  and  Beardsley  v. 
Ontario  Bank,  81  Barb.  610,  and  the  autborltles 
cited  and  reviewed  need  not  be  repeated.  The 
reasons  on  the  other  side  are  clearly  and  ably 
set  forth  In  Farmers'  Loan  A  T.  Co.  V.  Hen- 
drlckson, 25  Barb.  486. 

Afterwards,  In  Boston,  C.  ft  M.  R.  Co.  v.  011- 
more,  87  N.  U.  410,  72  Am.  Dec.  SSe,  tbe 
supreme  court  of  New  Hampshire  said  of  the 
ease  of  Farmers'  Loan  ft  T.  Co.  v.  Hendrlckson, 
26  Barb.  485.  Mipro,  that  It  "goes  fsr  beyond 
any  other  decision,  snd,  It  seems  to  us,  cannot 
be  sustained.  The  reasons  assigned  for  .  .  . 
[Its]  conclnslon  are  not  only  Inconclusive,  bat 
Incorrect  In  fact." 

And  when  Chancellor  Banym,  of  New  Jersey, 
ventured  to  follow  that  ease,  and  to  adopt  its 
reasoning  In  Williamson  v.  New  Jersey  South- 
ern R.  Co.  28  N.  J.  Bq.  277,  the  decision  he 
06  L.  R.  A. 


made  was  reversed  by  tbe  New  Jersey  eonrt  of 
errors  and  appeals.    29  N.  J.  Eg.  811. 

When,  therefore,  the  statutes  of  a  state  re- 
quire that,  In  order  to  be  valid  as  to  creditors 
and  bona  Ode  purchasers  and  encambrancers, 
mortgages  on  goods  and  diattels  mast  eltlier  be 
flied  and  recorded  In  a  particular  manner  and 
at  a  particular  place,  or  else  tbe  goods  and 
chattels  they  cover  must  be  delivered  to  and 
stay  lo  the  possession  of  the  mortgagee,  rail- 
road rolling  stock  may  be  seized  on  execution 
notwithstanding  It  Is  covered  by  a  railroad  mort- 
gage  which  has  been  recorded  only  as  a  mort- 
gage on  real  estate,  and  where  the  mortgagor 
has  continued  In  possession.  Ibid. 

Other  decisions  are  to  tbe  same  effect ;  Stevens 
V.  Buffalo  ft  N.  r.  City  R.  Co.  81  Barb.  590; 
Hoyle  V.  IMattsburgh  ft  U.  R.  Co.  64  N.  Y.  314, 
18  Am.  Dee.  696:  UnlMi  Losn  ft  T.  Co.  t. 
Southern  California  Motor  Road  Co.  61  Fed. 
840. 

Rolling  stock  of  a  railroad  company  do» 
not  become  part  of  the  realty,  so  as  to  pass 
by  a  conveyance  of  the  land  as  a  part  thereof. 
ibid. 

It  was  Bald  1v  the  New  York  supreme  court 
In  one  case  that,  while  rallrosd  rolllog  stock  Is 
personal  property,  and  not  real  estate,  and  will 
not  pass  by  a  conveyance  of  the  real  estate  and 
flxtnres  of  the  railroad  company  unless  Included 
therein  by  apt  and  specific  language  of  descrip- 
tion, yet  It  does  not  follow  thst  a  railroad 
mortgage  upon  the  road  and  Its  eqalpment 
which  In  Its  terms  embraces  the  rolling  stock, 
must  be  flied  In  conformity  to  the  requirements 
of  the  chattel-mortgage  law  to  be  valid  against 
subsequent  judgment  creditors.  Bement  t. 
Plattsburgh  ft  H.  R.  Co.  47  Barb.  104. 

Thst  case,  however,  was  decided  before  that 
of  Qoyle  V.  Plattsburgh  ft  M.  R.  Co.  64  N.  Y. 
314,  13  Am.  Rep.  505,  supra. 

The  rolling  stuck  of  a  railroad  company  is 
personal  property  that  may,  at  least  when  not 
In  sctnal  use  ap<Hi  tbe  railroad,  be  seised  on 
execution.  Boston,  C.  ft  If .  R.  Co.  v.  Gllmore, 
37  N.  H.  410,  72  AnL  Dec  836. 

The  Interest  acquired  by  a  railroad  eorpora- 
tlon  in  land  for  tbe  construction  of  Its  road, 
and  what  In  such  construction  it  alllzes  thereto, 
— timbers  and  Iron  for  the  track,  stone  and 
timber  for  cnlverti  and  bridges,  depots,  and 
wat»  statlim  ■tmetnres, — eonstttnts  rtml  es> 
tats  InseparaUe  from  the  franchise,  and,  llks 
the  francblse.  Inalienable  wltit^t  STprrpi  an* 
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owner  of  them,  though  the  execution  was  a 
joint  one  against  Risinger  and  others." 
8tat«  V.  Bonham,  18  Ind.  231.  In  dispoeiog 
of  this  case  it  is  not  neceseary  to  go  so  far 
as  does  the  Indiana  court,  nor  to  hold  ab- 
stdntely  that  the  railroad  in  qneBtion  be- 
eame  a  part  of  the  realty.  This  case  must 
stand  upon  its  own  facts.  The  property  in 
question  was  boi^ht  and  paid  for  by  the 
owner  of  the  land,  and  caused  1^  it  to  be 
put  upon  its  own  land.  In  all  these  eases 
in  whitdi  tenants  and  licensees  am  pennitted 
to  remove  structures  put  upon  land  ff>r  the 
purposes  of  trade,  sndi  structures  are  built 
by  the  toiants  uid  licensees.  Such  is  not 
the  ease  here.  It  is  true  that  Wheder  A 
Millar  graded  the  roadbed,  but  it  cannot  be 
said  that  by  so  doing  they  acquired  the  real 


estate, — the  ground  itself.  That  part  of  the 
road,  concededly,  belongs  to  the  lumber 
company,  notwithstanding  the  fact  that 
Wheeler  &.  Miller  graded  it.  All  the  bal- 
ance of  that  railroad,  exoept  the  labor  and 
expense  of  laying  it  down,  was  furnished 
1^  the  Webster  Lumber  Ctnnpany.  Not  a 
rail  nor  a  tie  (rf  it  was  paid  for  hy  Wheeler 
ft  Miller.  They  laid  the  Webster  Lumber 
Company's  materials  upon  the  ground  in 
the  fonn  of  a  railroad  upon  its  own  ground, 
under  an  express  verbal  agreemmt  that 
that  railroad  was  the  property  of  the  Web- 
ster Lumber  Company,  and  would  remain 
so  until  they  should  pay  fax  it.  To  say 
that  under  sndi  eiicumstanoes  that  railroad 
did  not  become  a  part  of  the  realty,  if  the 
Webster  Lumber  Company  desired  that  it 


thorltj'  of  law.  But  tbe  other  tblnrs  reqalsite 
for  the  we  ot  tbe  road  wben  constracted  and 
ready  for  tventlon — locomotlTes,  ears,  and 
otber  articles  and  materials,  ot  wbleh  some  are 
consnmed  Id  use  and  bare  to  be  renewed  from 
time  to  time,  are  manifestly  distinct  from  tbe 
road,  and  cannot  wltb  propriety  be  regarded  as 
coDStltating  a  part  of  tbe  real  estate,  bnt  are 
the  personal  property  of  tbe  corporation.  Coe 
T.  Colnmhoa,  P.  k  1.  B.  Co.  10  Ohio  8t  872, 
7S  Am.  Dec.  618. 

The  rolling  stock  of  a  railroad  Is  not  appav. 
tenant  to  tbe  land,  roadbed,  and  right  of  way  of 
a  railroad  company,  so  as  to  make  it  real  estate ; 
and  tberefore  It  la  not  subject  to  a  mechanic's 
lien  for  ties  faralsbed  to  balld  the  road.  Nell- 
son  y.  Iowa  Eastern  R.  Co.  SI  Iowa,  184,  83 
Am.  Rep.  124.  1  N.  W.  434. 

In  Illinois  the  decisions  In  point  ran  more  In 
accord  with  the  Federal  courts. 

The  rolling  stock,  rails,  ties,  cbalrs,  spikes, 
and  all  other  materiel  broa^t  npoo  the  gronnd 
of  a  railroad  company  and  designed  to  be  at- 
tached to  the  realty,  should  be  considered  a  part 
of  the  realty,  and  subject  to  the  lien  of  a  rail- 
road mortgage.   Talmer  t.  Forbes,  23  111.  301. 

A  railroad  frel^t  car  standing  on  a  side 
track,  when  on  the  road  for  nse.  Is  prima  facie 
a  part  of  the  realty,  and  cannot  be  seized  and 
sold  apon  execntton  as  personal  property. 
Tltas  T.  Mabee,  25  III.  257. 

In  Midland  B.  Co.  v.  Stev^son,  ISO  Ind. 
97,  20  N.  E.  385,  a  railroad  company  sought 
an  injunction  against  a  constable  to  restrain 
him  from  selling  on  execution  a  locomotive  and 
tender  be  had  levied  upon,  alleging  that,  as  part 
of  the  equipment  of  the  road,  these  were  In  ef- 
fect part  of  the  realty,  and  not  the  subject  of 
seizure  and  sale  by  a  constable.  The  view 
taken  by  tbe  court  of  the  case,  however,  ren- 
dered It  uaneceasary  to  decide  this  qnestfon. 
The  Injnoetlon  was  refused  because  the  Judg- 
Bieot  appeared  to  be  for  an  honest  debt  whicb 
the  company  was  able  to  pay. 

In  the  case  of  Cnrran  v.  Smith.  87  111.  App. 
69,  Oamett,  J.,  expressed  the  opinion  that 
BBslI,  portable  cars  used  to  carry  moulded 
WtkB  Into  and  out  of  a  building  devoted  to 
drying  than.  In  readiness  tot  firing  in  tbe  Ulns, 
and  whlcb  ran  apon  permanent  ways  constmct- 
ed  for  the  purpose,  and  were  fitted  with  small 
and  narrow  flanged  rallrcttd  wheels,  sacb  can 
having  bean  boUc  for  nae  and  being  ezclualvely 
used  In  oonneetlon  wltb  the  drier,  that  could 
ML.R.  A. 


not  be  effectively  operated  without  them, — were 
a  pert  of  tbe  real  estate,  and  tbns  were  subject 
to  a  mechanles'a  lloi  for  work  done  and  ma- 
terials funilshed  In  erecting  and  equipping  tbe 
drying  building.  The  case  is  not  an  authority, 
however,  because  the  lien  therein  Involved  was 
held  to  be  a  nullity  for  tbe  failure  of  tbe  claim- 
ant to  meet  tbe  requirements  of  tbe  mechanic's 
Hen  statute ;  and  Gary,  F.  J.,  took  pains  to  dis- 
sent from  the  opinion  that  the  eara  referred  to 
were  a  part  of  the  real^. 

X.  BuppUet. 

It  bas  been  ctmtended  In  a  few  eases  that 
chattels  in  use,  and  supplies  tor  consnmptlou. 
In  the  operation  of  a  railroad,  should  be  deemed 
an  integral  part  of  the  entirety,  and  tberefore 
In  tbe  natura  of  real  estate.  This  contention 
has  not  prevailed. 

Fuel,  oil,  and  the  Ilk^  designed  for  consnmp- 
tlon  In  use,  and  which  may  be  sold  and  carried 
away  and  applied  as  well  to  otber  uses  as  to 
the  operation  of  a  railroad,  which  have  no  dis- 
tinguishing characteristics  to  mark  them  as 
peculiar  to  railroads,  and  which  may  be  re- 
moved and  leave  no  trace  of  removal,  cannot 
with  any  propriety  be  treated  or  considered  as 
anything  but  personal  property,  and  as  subject 
to  and  governed  by  tbe  laws  that  apply  to  per- 
sonal property.  Palmer  v.  Forbes,  23  III.  301. 

Tbe  fuel  and  olBce  furniture  beloneing  to  a 
railroad  company  are  personal  property,  and 
not  real  estate,  wben  there  Is  no  statute  de- 
claring otherwise;  end  It  Is  subject  to  levy 
upon  execution  In  favor  of  Judgment  creditors 
as  against  mortgage  bondholders.  Hnnt  t.  BuI^ 
lock,  23  III.  320. 

When  no  statute  exempts  it,  fuel  belonging  to 
a  railroad  company,'  not  In  actual  use,  although 
Intended  to  be  used  In  Its  locomotives,  is  per- 
sonal property  that  may  be  seized  and  sold  on 
execution  or  for  taxes.  Chicago  ft  N.  W.  B.  Co, 
V.  Ellson,  118  Mich.  80,  71  N.  W.  824. 

XI.  For  the  purposes  of  taaation. 

Tbe  cases  collated  in  previous  notes  In  this 
series  are  not  again  presented  here.  The  reader 
should  take  pains  to  consult,  In  particular,  the 
note  on  lAabUity  of  ttreet  rsttioay  for  paving 
aaseaamentt,  to  the  case  of  Shreveport  v.  Pres. 
cott,  46  L.  B.  A.  193 ;  tbe  note  on  What  con- 
atiiutea  real  estate  tor  the  purposes  of  tawatton, 
to  the  case  of  Oskaloosa  Water  Co.  .v.  Board  of, 
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should  be  Budi,  rabjeet  only  to  be  eonvwted 
in  the  fnture  into  peraonal  property  by  the 
purchase  of  Wheeler  &  Miller,  would  be 
oarrying  the  doctrine  of  flrtures  beyond  the 
Umite  of  any  case  yet  noted,  or  any  prin- 
ciple laid  down  in  fbe  books.  Under  such 
circumBtaneea,  it  would  be  conforming  to 
reason,  and  not  Tiolating  any  principle  of 
law,  to  hold  that  the  railroad  is  a  fixture, 
and  a  part  of  the  realty.  It  is  true,  tiiere 
is  a  contract  under  which,  upon  oomplianoe 
with  conditions,  it  may  be  removed.  But  it 
never  can  be  removed  by  Wheeler  ft  Miller 
until  tiiese  conditions  are  complied  with. 
It  is  like  any  fither  piece  of  property  npon 
a  man's  land,  which  he  agrees  may  be  re- 
moved npon  the  payment  of  a  certain  price. 
Can  it  be  said  that  until  the  price  is  paid, 

EqnallKatloD,  16  L.  E.  A.  206 ;  the  note  oa  What 
property  i*  a  part  of  the  franchise  of  a  cor- 
poration fur  purposes  of  taxation,  to  the  case 
of  Yellow  River  Improv.  Co.  v.  Wood  County, 
17  L.  B.  A.  92;  and  the  note  to  tbe  cage  of 
Louisville  Tobacco  Warehouse  Co.  t.  Kentucky. 
67  L.  R.  A.  33,  on  Taxation  of  corporate  fran- 
ohtaea  the  United  States,  to  the  extent  that 
It  deals  with  the  ti^ic  of  the  taxation  of  rail- 
road real  estate  as  a  part  of  the  franchise,  and 
therefore  not  classtfled  as  ordinary  real  estate 
(vide  div.  V.  snbd.  d,  p.  46). 

a.  Generattj/. 

Whether  or  not,  as  respects  taxation  and 
assessment,  a  railroad,  Ita  franchises,  super- 
structures, and  rolling  stock  are  to  be  classed 
as  either  real  estate  or  persona)  property,  vlll 
(»dlnarlly  depend  npon  tbe  terms  of  the  statute 
In  tbe  Jurisdiction  wherein  the  question  la  pro- 
ponnded, 

A  typical  statute  la  tbe  New  York  tax  law 
(Laws  ISM,  cfanp.  008).  which  (I  2.  subdlr.  3> 
defloes  land,  real  estate,  and  real  property  for 
tbe  purposes  of  taxation  as  tnclaslve  of  tbe  land 
Itself  above  and  under  water ;  all  buildings,  and 
other  articles,  stru(Aares,  suhstractnres,  and 
snperstmctures,  erected  upon,  onder,  or  above, 
or  affixed  to,  the  same ;  all  supports  and  en- 
closures for  electrical  conductors  and  other 
appurtenances  upon,  above,  and  under  ground ; 
all  mains,  pipes,  and  tanks  Isld  or  placed  In, 
upon,  above,  or  under  any  public  or  private 
street  or  place  for  conducting  steam,  beat,  wa- 
ter, oil,  electricity,  or  a  property,  substance,  or 
product,  capable  of  transportation  or  conveyance 
therein,  or  that  la  protected  thereby. 

Elsewhere  a  statute  Is  found  rsQulrlng  all 
property  used  or  held  by  a  railroad  eonvany 
for  operating  purposes.  Including  Its  roadbed 
and  right  of  way,  to  be  assessed  for  taxation  as 
persanal  property-  In  that  case  taxes  thereon 
most  be  collected  as  if  they  r^lly  were  oa  per- 
sonal property.  Missouri,  E.  ft  T.  B.  Co.  v. 
Labette  County,  9  Kan.  App.  S4S,  09  Pac.  883. 

Then,  if  a  statute  provides  tor  the  assessment 
of  tbe  stock  of  a  corporation  against  the  com- 
pany, and  not  against  tbe  Individual  stockhold- 
ers, tbe  roadbed  of  a  railroad  Is  not  to  be  as- 
sessed for  lazes  as  real  esUte,  nor  Its  rolUng 
machinery  as  personal  property,  but  all  Its 
actual,  tangible  property,  as  well  as  Its  stock 
subscriptions,  simply  as  corporation  stock. 
Michigan  C  B.  Co.  v.  Porter,  17  Ind.  880. 
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and  the  right  to  remove  it  acquired,  it  be- 
ownes  legally  detadied  fnmi  the  land,  and 
becomes  personal  properlyl  If  not,  this 
railroad  must  be  a  part  of  the  realty.  If 
the  oral  and  written  contracts  were  not 
ocmdusive  of  the  qoeation  of  the  nondelivery 
of  possession,  aa  has  been  shown,  it  would 
be  exoeedingly  narrow  to  determbie  it  other- 
wise than  from  all  the  circumstances  and 
etmdttfons  attending  the  transactions  be- 
tween the  parties,  aa  well  as  the  purpoaea 
they  had  in  view.  Over  all  others  stands 
the  fact  that  the  lumber  company  had  this 
tract  of  4,000  acres  of  land,  and  had  con- 
tracted with  the  owner  of  a  mill  to  saw  the 
timber;  binding  itself,  under  penalties  and 
forfeitures,  to  furnish  certain  quantities  of 
timber  witiiin  oertain  periods,  so  as  to  keep 

The  legislature  may  enact,  as  in  Maine,  that 
the  track  of  a  railroad  and  tbe  land  on  which 
it  Is  constructed  shall  not,  for  tbe  purposes  of 
taxation,  be  deemed  real  estate  (Portland,  B.  ft 
P.  R.  Co.  V.  Saco,  60  Ue.  196)  ;  or,  on  the  other 
hand,  as  In  Florida,  it  may  explicitly  pronounce 
railroads  real  estate  for  the  purposes  of  taxa- 
tion (Bloxbam  v.  Florida  C.  ft  P.  R.  Co.  85 
Fla.  626,  47  8o.  902). 

The  legislature  may  by  statute,  for  the  pur- 
poses of  taxation,  make  tbe  roadbed  and  super- 
structure of  a  railroad  personal  property,  and, 
if  it  does  BO,  the  rails  and  ties  may  be  aelxed 
and  severed  from  tbe  freehold  to  collect  taxes 
In  default.  Mans  v.  Logansport,  P.  ft  B.  B.  Co. 
27  III.  77. 

The  legislature  may,  aa  in  IlllnoU  (Act  1872, 
IS  44),  declare  railroad  rolling  stock  to  be  per- 
sonal property  to  be  separately  listed  and  re- 
turned for  taxation.  Union  Trust  Co.  v.  Weber, 
96  111.  340. 

Or  It  may,  as  In  Indiana,  elect,  for  the  pur- 
poses of  taxation,  to  treat  It  as  realty.  Louis- 
ville ft  N.  A,  B.  Ca  V.  State,  26  Ind.  177.  87 
Am.  Dec  858. 

When  an  entire  railroad  Is  wltbln  tbe  taxing 
state,  and  no  positive  rule  of  distribution  and 
apportionment  of  track  and  rolling  stock  bas 
been  prescribed  by  the  legislature,  the  only 
practical  place  for  the  assessment  and  taxation 
thereof  is  at  tbe  principal  business  office  and 
station  of  tbe  company ;  and  then  it  is  wholly 
Immaterial  and  unnecessary  to  decide  whether 
tbe  subject  of  taxation  be  real  or  personal  prop- 
erty. Appeal  Tax  Court  v.  Western  Maryland 
R.  Co.  60  Md.  2T4. 

And  when  a  statute  provides  for  valuing  real 
estate  but  once  every  two  years,  and  has  the 
effect  of  allowing  improvements  on  land,  made 
after  the  valuation,  to  escape  taxation  until  tbe 
next  biennial  assessment;  and  another  statute 
requires  ail  railroad  property  to  be  assessed 
aunaally  for  Uxatlon, — tbe  statutory  scheme 
regards  all  railroad  property  of  every  kind  and 
description  as  of  the  same  character ;  and  tbe 
whole  mass  of  such  property  may  be  regarded, 
for  taxing  purposes,  as  either  real  or  personal 
property  as  tbe  exigencies  of  the  case  may  de- 
mand; and.  If  it  Is  essential  to  tbe  validity  of 
tbe  latter  statute,  railroad  property,  whatever 
Its  actual  character,  will  be  deemed  personal 
property.  Central  Iowa  R.  Co.  v.  Wrl^t 
County,  67  Iowa,  199,  26  N.  W.  128j^^l„ 
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the  mill  ruimiiig.  Wheeler  A  Miller  had 
agreed  to  build  the  rallnwd  and  itock  the 
timber,  but,  for  want  of  maaey,  were  unable 
to  obtain  the  materiaU  for  the  ecmstruetion 
of  the  road.  The  lumber  enapany  bdng 
thus  oompelled  to  furnish  tbe  materials  it- 
self, the  original  contract  ia  respect  to  the 
building  of  Uie  road  was  abrogated,  and 
nothing  was  left  for  Wheeler  ft  Miller  to 
do  in  that  eonnecUon  but  the  grading  and 
the  laymg  at  tbe  track.  This  is  claimed  to 
have  cost  them  about  $4,000,  but  it  is  not 
pretended  that  th^  were  to  own  the  road- 
bed. Thefe  was  no  source  bom  which  this 
expenditure  could  be  xeimbursed,  except  tbe 
profits  from  their  logging  eontraet.  Hie 
roadbed  thus  graded  remained  tbe  proper^ 
<tf  the  onnpany.  When  it  put  the  materials 

b.  Biykt  of  way  and  MiperatmofurM. 

The  casement  ot  a  railroad  company,  anti  Its 
rails,  sleepers,  bridges,  etc.,  are  real  estate,  and 
liable  to  taxation  as  SDch  In  the  towns  where 
thej  are  situated.  ProTldence  k  W.  B.  Co.  t. 
Wright.  2  B.  I.  450. 

A  railroad  Is  properly  taxed  as  owner  of  Its 
right  of  way,  altbon^  It  does  not  own  tbe  fee 
ot  tbe  land,  and  the  land  Itself  Is  exempt  as  an 
Indian  reserTStlon.  People  as  rsl.  Brie  B.  Co. 
T.  Besrdsley.  62  Barb.  107. 

An  eassment  tn  land  held  by  a  railroad  com- 
pany for  all  tbe  purposes  of  laytng  Its  track, 
erecting  Its  stations,  and  all  other  Incidents 
and  appurtenances  to  the  constmctlon,  main- 
tenance, and  operation  of  Its  railroad,  together 
with  Its  right  to  the  poc session,  occupation,  and 
nsc  perpetually  of  tbe  land,  makes  It,  for  tbs 
parposes  of  sssessment,  as  much  taxable  as  If, 
In  addition,  It  owned  the  fee.  Muscatine  t.  Cbl- 
caito.  H.  I.  &  P.  B.  Co.  69  Iowa,  «4S,  44  N.  W. 
909. 

By  force  of  a  statute  making  all  lands  wltbln 
tbs  state,  whstbsr  belonging  to  Individuals  or 
corporations,  snd  defining  "lands"  as  Inclusive 
of  the  land  Itself  and  all  buildings  and  otber 
articles  erected  upon  or  affixed  to  tbe  same,  and 
the  terms  "real  estate"  and  "real  property"  as 
synoDymoua  with  land,  a  railroad  track,  con- 
sisting of  etrlogera,  ties,  and  rails  affixed  to  the 
soil.  Is,  for  tbe  purposes  of  asseasment  and  tax- 
ation, land,  real  estate,  snd  real  property  of 
the  railroad  company  irrespective  of  where  the 
title  to  tbe  fee  in  tbe  soil  Is  lodged.  People 
ea  rel.  Dunkirk  *  F.  B.  Co.  v.  Casslty.  46  N. 
T.  46. 

Rsilroad  trsA  Is  real  proper^,  within  a 
statute  declaring  the  term  "real  property,"  with 
respect  of  the  assessment  and  collection  of  tbe 
revenne,  constmable  as  Incladlog  all  lands  with- 
in tbe  state,  snd  all  buildings  snd  other  things 
erected  on,  or  sfflxed  to,  tbe  same.  Sangamon 
&  M.  R.  Co.  V.  Uorgan  County,  14  111.  168, 
66  Am.  Dee.  497. 

In  view  of  tbe  undeniable  welgbt  of  anthorlty 
Jn  this  county,  tbe  roadbed  of  a  railroad  must 
he  deemed  real  property  within  the  terms  and 
iqwratlon  of  a  stalnte  deelarlns  all  real  and 
personal  property,  not  gorcrnmental,  national, 
state,  or  local,  and  not  religious,  charitable,  or 
educational,  liable  to  taxation  for  public  pur- 
poses. Neary  v.  Philadelphia,  W.  &  B.  B.  Co. 
T  HonsL  (Usi.)  410.  9  Atl.  400. 

Tlie  fotmdaticMi^  columns,  and  snpwstractore 
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upon  it  at  its  own  expense,  the  entire  road 
became  its  property,  subject  to  ihe  nee  oi 
it  by  Wheeler  ft  Miller  in  logging  the  tim- 
ber. When  it  was  dedded  tint  the  com- 
pany should  furnish  tbe  materials,  an 
abatement  of  50  oente  per  thousand  firom 
the  price  for  logging  the  timber  was  made, 
whidi  was  probably  reasonable  and  fair,  aa 
the  materials  cost  nearly  18,000,  the  equiv- 
alent of  60  cents  per  thousand  on  about 
16,000,000  feet  of  tbnber.  Such  being  the 
cireumstsnoes,  it  is  beycmd  beliirf  that  the 
company  intnided  to,  or  did  fan  fact,  sell 
said  materials  to  Wheeler  ft  Miller,  and 
deliver  to  them  the  posse^ttm  thereof,  with- 
out any  security  whatever.  It  would  be 
difficult  to  beliove  tb^  thought  they  had 
any  right  to  do  move  than  plaoe  tiiese  ma- 

of  an  elevated  railroad  in  the  city  streets  are 
fixtures  St  common  law  as  artldes  annexed  to 
Che  freeboid.  snd,  as  tbey  also  tall  withbi  tbe 
statutory  deflaltltHi  of  land,  real  estate,  and 
real  property  In  respect  of  assessment  and  taxa- 
tion, they  are  properly  assessed  and  taxed  as 
real  estate.  People  em  rcl.  New  York  Blev.  B. 
Co.  V.  Tax  ft  A.  Comrs.  82  M.  T.  450,  Affirming 
19  Hun,  460. 

Tbe  tunnels,  tracks,  substructures,  super- 
structures, stations,  viaducts,  and  masonry  of 
a  steam  commercial  railroad  are  properly  as- 
sessed as  real  estate.  The  tracks,  rails,  sleep- 
ers, switches,  snd.  sidings  forming  the  super- 
structures to  sustain  tbe  railroad  or  facilitate 
motives  snd  can  run,  an  undeniably  real  estate 
for  the  purposes  of  taxation ;  and  It  can  make 
no  difference.  In  respect  of  taxation,  whether 
the  rails  are  laid  upon  the  surface  of  the  earth, 
placed  on  pillars  In  tbe  air,  or  carried  through 
a  covered  way  or  taooel.  In  either  esse  the 
Btmctures  to  sustain  tbe  railroad  or  fsdlitats 
and  protect  Its  use  are  land  within  the  mean- 
ing of  tbe  law,  and  liable  to  taxation.  People 
em  rel.  New  York  &  B.  R.  Co.  v.  Tax  A  A.  Comrs. 
101  N.  Y.  822,  4  N.  E.  127. 

When  a  railroad  right  of  way  Is  exempted 
from  tsxatlon,  and  It  Is  described  In  tbe  grant, 
not  as  an  abstract  thing,  but  exactly  measured 
as  a  physical  entity  of  a  certain  width  In  feet, 
carefully  broadened  to  Include  grounds  for  sn- 
perstructurcs  usual  and  Indispensable  to  a  rail- 
road, the  exemption  extends  to  all  the  real  es- 
tate and  permansnt  fixtures  within  the  bound- 
ary lines.  New  Mexico  v.  United  States  Trust 
Co.  172  U.  S.  171,  43  L.  ed.  407.  19  Sup.  Ct. 
Uep.  12S. 

Under  tbe  statutes  of  Alabama  respecting  rail- 
road taxation,  and  which  require  for  that  pur- 
pose returns  to  be  made  to  the  state  auditor 
showing  tbe  total  length  of  the  line,  Including 
tbe  right  of  way,  roadbed,  and  side  tracks,  ss 
well  as  main  tracks,  with  rolling  stock  and  sup- 
plies to  be  assessed  ss  a  unit  by  tbe  state  board 
and  prorated  to  the  several  counties  traversed 
by  tbe  line,  and  which  leave  atl  property,  real 
and  personal,  not  required  to  be  returned  to  tbe 
audlttff,  to  be  assessed  by  tbs  local  assesson 
like  tbe  property  of  Individuals,  tbs  term  '*Tigtit 
of  way"  does  not  embrace  more  than  an  ease- 
ment, and  the  state  board  Is  without  Jurisdiction 
to  include  In  Its  assessment  any  structure  on  the 
right  of  way  other  than  tbs  roadbed  and  tracks, 
no  matter  how  permanent  Its  ebaneter  or  how 
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terialB  in  tiie  road.  The  company  certainly 
would  not  have  permitted  ai^  otiier  tue  of 
them. 

Enough  has  been  stated  to  show  that  the 
posseBsion  of  this  property  cannot  be  con- 
sidered to  have  passed  unequivocally  into 
the  hands  of  the  purchaser,  viewing  the 
matter  from  the  standpoint  of  a  creditor 
who  is  not  presumed  to  have  known  all  that 
took  place  between  the  parties.  He  must 
be  held  to  have  known  the  railroad  was  on 
the  land  (rf  the  Webster  Lumber  Company, 
and  was  used  by  Wheeler  ft  Miller.  To 
him  its  situation  was  far  different  from  that 
of  a  horse,  cow,  wagon,  or  other  property 
incapable  of  annexation  to  real  estate, 
which  has  been  sold  and  delivered  into  tbe 
hands  of  the  purchaser.  But,  however  it 
may  have  appeared  to  third  parties,  it  is 
perfectly  clear  that  there  was  ao  delivery 
of  poBsessiCT  of  the  materials  or  of  the  rail- 
road to  Wheeler  ft  Miller,  and  the  statute 
relied  upon  has  no  application  to  a  condi- 
tional sale,  without  delivery  of  possession. 

indlBpensabl;  necessary  It  may  be  to  the  opera- 
tion of  tbe  road.  But  this  is  not  because  depots, 
etc,  on  tbe  right  of  war  are  less  esseotlal  than 
tracks  aod  roadbed  to  rallroadloB,  nor  becaase 
every  structure  or  flxture  on  the  right  of  way 
does  not  pass  by  a  deed  of  tbe  right  of  way,  tor 
the  contrary  may  be  conceded;  !t  U  solely  he- 
cause  a  division  and  classification  of  tbe  prop- 
erty of  railroads  for  tbe  purposes  of  asaeBsment 
and  taxation  have  been  made  by  the  terms  and 
policy  of  the  statutes.  Nashville  &  D.  R.  Co.  v. 
State.  129  Ala.  142,  30  So.  619. 

Railroad  stations  constitute  no  part  of  the 
"track ;"  nor  can  they  be  regarded  as  land  upon 
which  the  track  1b  constructed,  even  when  the 
rails  are  laid  directly  througb  and  on  the  floor 
of  the  depot  Therefore,  a  statute  providing 
that  railroad  track  and  the  land  on  which  it  Ib 
constructed  shall  not.  for  taxing  purposes,  be 
deemed  real  estate  does  not  cover  or  extend 
to  a  railroad  station  built  astride  of  the  rails. 
Portland,  8.  A  P.  B.  Co.  v.  Saco,  60  He.  196. 

When  a  revenue  law  declares  a  railroad  rln^t 
of  way,  including  the  superstructures  of  main, 
side,  or  second  track,  and  turnouts,  stations, 
and  improvements  of  tbe  railroad  company  on 
such  right  of  way,  to  be  real  estate,  and  denom- 
inates It  railroad  track  to  be  assessed  by  the 
state  board  of  equalization,  and  leaves  all  other 
real  estate,  including  stations  and  other  build- 
ings aud  Rtructures  to  be  assessed  by  tbe  local 
asseasors,  the  phrase  "right  of  way"  must  be 
understood  to  mean  the  land  used  as  a  way  for 
the  road,  and  not  such  additional  ground  as  may 
be  used  (or  tbe  convenience  of  tbe  road,  but 
not  as  a  part  of  its  "way."  Stations  and  ma- 
chine shops  beyond  the  right  of  way  are  then 
assessable  by  the  local  assessors.  Chicago,  B.  & 
Q.  R.  Co.  V.  raddock,  75  111.  616. 

But  when  tbe  statute  Is  so  worded  as  to  make 
the  term  "railroad  track"  embrace  the  right  of 
way,  the  superstnictnres  of  main  track,  and 
sidings,  turnouts,  stations,  and  Improvements  on 
Huch  right  of  way,  then  the  term  "right  of  way" 
Is  not  confined  to  the  land  over  which  tbe  main 
track  is  constructed,  but  tncludea  all  land  upon 
which  are  structures  built  fbr  and  actually  used 
06  L.  B.  A. 


8o  muoh  of  the  decree  of  the  Cirouit 
Court  of  Webster  County,  made  and  entered 
on  the  9lh  day  of  August,  1899,  as  disaolvea 
the  injunction  awarded  on  the  9th  day  of 
August,  1S97,  in  ao  far  as  the  same  retlraifM 
and  enjoin*  the  defendant  from  takitm  pos- 
session of  the  rails,  spikes,  splioes,  cross- 
ties,  and  other  materials  in  said  railroad, 
and  determines  that  said  rails,  spikes, 
splices,  and  other  materials  are  the  prop- 
erty of  the  defendant,  is  reversed,  and  m  all 
other  respects  said  decree  is  affirmed.  And 
this  court  proceeding  to  make  such  decree 
as  the  Circuit  Court  should  have  made  and 
entered,  it  is  adjudged,  ordered,  and  decreed 
that  said  injunction,  as  awarded  on  the  9th 
day  of  August,  1807,  be,  and  tbe  same  is, 
made  perpetual. 

Brftauton,  dissents. 

Petition  for  rehearing  denied  Kbvember 
10,  1902. 


by  the  company  in  the  business  for  which  it 
was  organized,  and  which  are  essential  to  the 
operations  of  the  road.  Chicago  *  A.  B.  Co.  t. 
I*eopIe,  98  III.  860;  Peoria,  D.  *  B.  B.  Co.  v. 
Ooar,  118  HI.  134,  8  N.  B.  682. 

A  railroad  toll  bridge  spanning  a  navigable 
stream  la  assessable  for  taxation  as  real  estate 
In  tbe  town  where  It  is  located.  Hudson  River 
Bridge  Co.  v.  Patterson,  74  N.  Y.  365. 

In  assessing  and  equalizing  the  value,  for  the 
purposes  of  taxation,  of  bridges,  structures,  and 
Improvements  on  lands,  assessors  and  boards  of 
equalization  are  governed  by  the  same  rules. 
The  revenue  lawa  of  Arkansas  (Sandels  ft  Hill's 
Dig.  f  6401)  define  these  as  real  estate.  Hence, 
when  real  estate  generally  la  assessed  at  but 
half  Its  actual  market  value  a  bridge  can  be 
assessed  no  more.  Bx  parte  Ft.  Smith  ft  T.  B. 
Bridge  Co.  62  Ark.  461,  86  S.  W.  1060. 

A  bridge  crossing  the  Mississippi  river,  built 
and  owned  by  a  railroad  company  and  used  sole- 
ly for  railroad  purposes.  Is,  In  Illlnola,  so  far  as 
It  la  within  the  state  lines,  assessable  for  taxes 
as  part  of  the  railroad  track.  Anderson  v.  Chi- 
cago, B.  &  Q.  R.  Co.  117  III.  26,  T  N.  B.  129. 

A  bridge  firmly  attached  to  and  Incorporated 
with  tbe  stone  work  of  an  aqueduct,  whose  sup- 
ports extend  down  a  great  depth  below  the  bo^ 
torn  of  the  river  and  are  fastened  to  the  solid 
rock,  is  real  estate  and  taxable  as  such  by  a  lo- 
cal government  authorized  to  tax  nothing  but 
real  estate  within  Its  Jurisdiction.  Alexandria 
Canal  R.  ft  Bridge  Co.  v.  District  of  Columbia, 
I  Mackey,  217. 

A  grain  elevator  on  a  railroad  right  of  way, 
built,  owned,  and  used  by  a  railroad  company.  Is 
real  estate,  and,  if  taxable  at  all,  must  be  taxed 
as  real  estate,  unless  there  Is  some  spectflc  stat- 
ute to  the  contrary.  Chicago,  M.  ft  Bt  P.  R.  Co: 
V.  Houston  Coonty,  88  Minn.  681,  SB  N.  W.  Qld. 

But  when  such  an  elevator,  so  situated,  la 
owned  and  operated  by  an  Independent  corpora- 
tion, although  it  Is  real  estate,  and  taxable,  or- 
dioarily  as  real  estate.  It  is,  In  Minnesota,  to  be 
assessed  and  Uxed  as  personal  property  because 
a  statute  of  that  state  so  provides.  State  v. 
Red  River  Valley  Elevator  Co.  efr-Hinn.  18L  7S 
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K,  W.  60,  Orerrnllng,  MInneapoIlH  &  N.  Elevator 
Co.  T.  Clay  County,  60  Minn.  622,  68  N.  W.  101. 

Tb«  case  of  Bangor  &  P.  R.  Co.  Harris,  21 
Me.  633,  holding  that  when  a  railroad  charter 
aothorlMR  the  corporation  to  procure,  purcbase, 
and  bold  hi  fee  simple,  improre,  and  use  for  all 
purposes  <a  a  railroad  baaloesa,  lands  and  other 
real  estate,  and  manatte  and  dispose  of  them  at 
will ;  and  provides  that  the  capital  stock  shall 
be  a  stated  sum  divided  Into  shares  holden  and 
conafdered  ai  personal  eitate, — the  property  of 
the  road  Is  converted  for  taxlOK  purposes  from 
real  to  personal  estate,  and  Is  taxable  only  as 
personal  property  until  the  legislature  specifical- 
ly raacta  otherwise, — was  overruled  by  Cumber- 
land Marine  R.  Co.  t.  Portland,  3T  Me.  444. 
wherein  the  court  said  that  a  statute  expressly 
reqalrlns  real  estate  to  be  taxed  as  soch  had 
been  overlooked. 

The  North  Carolina  snpreme  conrt,  In  con- 
struing a  railroad  charter  which  granted  Its 
possessor  an  exemption  from  taxation  of  all  real 
estate  held  for  right  of  way,  for  station  places 
of  whatever  kind,  and  for  workshop  location, 
said:  "We  do  not  enter  Into  the  niceties  and 
technical  distinctions  In  reference  to  what  are 
and  are  not  fixtures,  and  pass  with  land  In  con- 
troversies between  landlord  and  tenant,  vendor 
and  vendee,  and  others ;  but,  looking  to  the 
broader  pnrpoae  of  the  exemption  In  InTltlng 
the  InTeatmfent  of  capital  In  a  great  self-sap- 
porttng  enterprise  for  the  Improvement  of  the 
state.  In  connection  with  the  large  contribution 
of  the  state  Itself  to  ensure  Its  completion,  we 
cannot  separate  the  building  from  the  ma- 
chinery and  necessary  adjuncts  within,  In  giv- 
ing effect  to  the  provision  for  exemption ;  and. 
Id  oar  opinion,  all  are  protected  alike."  Rich- 
mond &  D.  R.  Co.  V.  Alamance,  84  N.  C.  604. 

e.  Bollit^  ttock  and  eonatruction  materials. 

When  Its  charter  reqalres  a  railroad  com- 
pany to  pay  a  tax  upon  the  cost  of  the  railroad 
and  appendages,  the  term  "appendages"  applies 
to  the  real  estate  only, — the  accessories  of  the 
road  Itself, — and  does  not  Inclade  rolling  stock, 
faraltnre,  boats,  or  other  personal  property, 
however  essential  to  the  use,  or  necessary  to  the 
operation,  of  the  road.  State  Treaanrer  v. 
Somervllle  ft  B.  R.  Co.  2S  N.  J.  L.  21. 

Railroad  rolling  stock.  Cor  taxing  parposes. 
Is  personal  property,  and  so  Is  taxable  only  at 
the  head  offlce  of  the  company  when  no  stat- 
ute Axes  Its  sltns  elsewhere.  Sangamon  ft  M. 
R.  Co.  T.  Morgan  County,  14  111.  163,  S6  Am. 
Dee.  407. 

A  railroad  and  Its  famlture  do  not,  for  tax- 
able parposes,  constltote  one  entire  estate, 
either  real  or  personal.  The  famlturs  Is  per- 
sonal property,  and  constitutes  no  part  of  the 
road,  which  Is  real  property.  It  Is  no  more  a 
part  of  the  road  than  Is  the  furniture  of  a 
bouse  part  of  the  hnnse.  Tbta, 

A  railroad  locomotive  may  be  seised  and  sold 
for  delinquent  taxes.  Midland  B.  Co.  t.  State, 
11  Ind.  App.  488,  88  N.  B.  67. 

The  rolling  stock,  tools,  etc.,  of  a  street  rail- 
way compaay  are  no  part  of  the  track,  but  are 
personal  property,  and  are  to  be  assessed  for 
taxation  at  the  place  where  the  company's  prln- 
elpal  ofllce  Is  located.  Detroit  t.  Wayne  Circuit 
Judge,  127  Hlch.  604,  86  N.  W.  1082. 

Notwithstanding  a  statute  making  railroad 
rolllnjt  stock  a  fixture,  it  cannot  be  regarded  as 
real  estare,  so  as  to  warrant  a  court  of  equity 
In  latsrposlDg  iff  injunction  to  prevent  a  setenre 
66  L.  R.  A. 


and  sale  for  nonpayment  of  taxes.  Chicago  k 
N.  W.  R.  Co.       Ft.  Howard,  21  Wis.  46,  91 

Am.  Dec.  458. 

The  rolling  stock  is  Intimately  connected  with 
the  purposes  and  uses  of  the  railroad  track  and 
superstructure,  and  the  power  of  the  legislature 
to  treat  It  as  realty  for  the  purposes  of  taxa- 
tion cannot  be  seriously  questioned.  When  It  Is 
so  treated  by  statute  It  is  assessable  as  real  es- 
tate, and  not  as  personal  property.  Lonlsvllle 
ft  N.  A.  B.  Co.  T.  State,  26  Ind.  177,  87  Am. 
Dec.  868. 

In  Davenport  v.  Mississippi  ft  M.  R.  Co.  16 
Iowa,  349,  the  Judges  concluded  tbat  railroad 
rolling  stock  was  not  locally  taxable  In  the  city 
where  the  railroad  company  hsd  Its  principal 
offlce :  Lowe,  J.,  because  be  thought  It  a  part 
of  the  railroad,  and  not  separately  taxable; 
Wright,  Ch.  J.,  and  Dillon.  J.,  because  It  had  no 
situs  In  the  city ;  and  Cole,  J.,  because.  In  his 
opinion,  the  legislature  had  not  authorized  am- 
nlcipal  taxation  of  railroad  roiling  stock. 

Again,  In  Dubuque  t.  Illinois  C.  R.  Co.  89 
Iowa,  56,  Beck,  J.,  with  whom  concurred  Day. 
J.,  held  that  railroad  tolling  stock  was  personal 
property,  and  had  a  situs  for  taxation  In  the 
city  where  the  company's  principal  office  was 
located;  Miller,  Ch.  J.,  was  of  the  opinion  that 
rolling  stock  had  no  situs  for  taxation  at  any 
particular  place  aloi^  the  line,  but  expressed 
no  opinion  as  to  whether  It  was  real  or  personal 
property,  and  based  his  conclusion  upon  the  doc- 
trine of  atare  dcciaia;  while  Cole,  J.,  dissenting 
in  toto  from  the  judgment  about  to  be  rendered, 
was  reticent  on  the  point  now  under  considera- 
tion. 

The  court  afterwards,  saying  the  question 
was  an  open  one  In  that  state,  decided  that 
rolling  stock  Is  personal  property.  Neilson  t. 
Iowa  Eastern  R.  Co.  51  Iowa,  184,  83  Am.  Rep. 
124.  1  N.  W.  434. 

Railroad  ties,  rails,  and  other  materiala 
brought  to,  but  not  actually  fixed  upon,  the  rlgbt 
of  way,  designed  to  be  used  in  constructing  a 
projected  line  of  railroad,  are  taxable  by  the 
local  authorities,  under  a  statute  relegating  to 
them  the  asaessment  of  all  railroad  property 
outside  of  the  right  of  way  and  depot  grounds. 
Chicago,  B.  ft  Q.  B.  Co.  v.  Hitchcock  County,  40 
Neb.  781,  68  N.  W.  858. 

d.  Rtghtt  f»  pubUo  rtreeU. 

The  rl^t  of  way  of  a  street  railway  com- 
pany In  the  streets  of  a  city  is  an  easement  In 

realty,  and,  for  the  purposes  of  taxation.  Is 
realty.  South  Nashville  Street  R.  Co.  v.  Mor- 
row, 87  Tenn.  406,  2  L.  R.  A.  853,  11  8.  W.  848. 

The  easement  In  a  public  street,  enjoyed  % 
railroad  company  not  owning  the  freehold  estate 
In  the  bed  of  the  road,  may  be  assesoed  and 
taxed  as  real  estate.  Appeal  Tax  Court  t. 
Western  Maryland  R.  Co.  60  Md.  274. 

A  street  railway.  Including  Its  bed  and  super- 
structure. Is  real  estate  for  taxing  purposes. 
People  M  nl.  Central  Park,  N.  ft  B.  Blver  B. 
Co.  T.  Tax  ft  A.  Comrs.  61  Hun,  641,  4  N.  T. 
Supp.  41. 

When  a  railroad  company  maintains  Its 
track,  consisting  of  stringers,  ties,  and  rails  laid 
In  a  public  highway,  and  has  no  interest  in  the 
underlying  land  except  a  constant  and  exclusive 
right  to  use  It  during  its  chartered  existence  for 
the  passage  to  and  fro  of  its  rolling  stock,  Its 
easement  Is  such  as,  for  the  purposes  of  assess- 
ment. Is  real  property.  Re  Albany  ft  B.  Tump, 
Road,  94  App.  Dlv.  50S,  87  N.  Y.  Supp.  IttHL  -.1 
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The  right  of  a  ttreet  rallvaj  companr  to  lay 
Its  tracks  and  attach  them  to  the  boII  of  a 
street,  and  mo  cars  tbereoD  for  profit,  Tests  It 
with  an  Interest  In  the  soil,  and  gives  It  an  ez- 
clnslTe  use  thereof  so  far  as  Is  necessar;  for  the 
prescribed  purpose;  aod  this  Interest  Is  prop- 
ert7,  and  the  tn<!k  laid  In  the  soil  and  annered 
to  the  easement  becomes  a  part  of  the  land  It- 
self, and  Is  real  estate,  so  that  the  railroad  com- 
pany Is  as  much  easesBable  as  are  adjoining  lot 
owners.  North  Beach  *  M.  B.  Co.'s  Appeal,  82 
Cat.  490. 

The  leglBlatnre  of  Ulehlgan  htTlng  enacted 
that  a  street  railroad  track  shall  be  assessed  as 
personal  property,  the  term  shoald  be  construed 
to  Include,  not  only  the  track,  spikes,  rails,  and 
switches,  but  also  the  right  to  use  the  bed  upon 
which  they  are  placed.  Detroit  Citizens'  Street 
B.  Co.  T.  Detroit,  12S  Hlch.  678.  84  Am.  St. 
Bep.  B80.  85  N.  W.  06.  86  N.  W.  809 ;  Detroit 
T.  Wayne  Circuit  Judge,  127  Ulch.  604,  86  N. 
W.  1032. 

Id  Newark  t.  State  Bd.  of  Taxation,  66  N.  J. 
L.  466,  49  Atl.  S25,  the  New  Jersey  supreme 
court  decided  that  a  street  railway  company 
has  such  an  Interest  in  the  soil  of  the  highways 
over  which  It  passes  as  Is  taxable  as  real  estate. 
Oarrlson,  J.,  dissenting,  thus  stated  the  differ- 
ence between  the  majority  and  himself:  "Uy 
colleagues  think"  a  trolley  company  "owns  'an 
Interest  In  the  soil  of  the  highway*  over  which 
It  passes.'  and  that  this  Is  real  estate  for  which 
It  should  be  taxed  at  Its  true  value.  I  think 
that  tt  owns  whatever  pergonal  property  It  has 
lawfully  annexed  to  the  soil  of  the  highway,  for 
which  It  sbonld  be  taxed  at  Its  true  valne  In  its 
permanent  environment." 

And  the  coart  of  errors  and  appeals  reversed 
the  Judgment  for  the  reasons  set  forth  In  Judge 
Qarrlson's  dissenting  opinion.  67  N.  J.  L.  24S, 
51  Atl.  67. 

The  franchise  of  a  railroad  Is  not,  In  Texas, 
anessahle  for  state  taxes  as  an  entity  separate 
and  distinct  from  Its  physical  property,  nndn 
the  revenue  laws  of  that  state.  Dallas  t.  Dal- 
IsB  CooBol.  Electric  Street  B,  Co.  05  Tex.  268. 
66  8.  W.  S35. 

But  when  the  leglslatare,  in  chartering  a 
municipality,  empowers  It  to  levy  and  collect 
ordinary  local  taxes  upon  the  roadbed,  rights, 
franchises,  and  other  property  of  street  rail- 
ways, whatever  their  motive  power,  then,  as  re- 
spects a  municipal  tax  laid  upon  a  street-railway 
franchise,  tbe  railway  Is  not  to  be  deemed  real 
property,  nor  its  franchise  to  use  the  streets  a 
part  of  the  realty,  so  as  to  make  the  last-dted 
case  a  coutrolling  authority.  State  Austin 
ft  N.  W.  B.  Co.  04  Tex.  630,  62  S.  W.  1050. 

e.  The  SnffUth  ratet. 

Poor  rates  In  England  are  assessable  when 

there  Is  "a  permanent  and  profitable  occupation 
of  land  within  tbe  pariah"  laying  the  assess- 
ment. Lord  Campbell  In  Forrest  v.  Oreenwicb, 
8  El.  ft  Bl.  000,  27  L.  J.  Mag.  Cas.  N.  8.  96,  4 
Jnr.  N.  8.  480,  6  Week.  Bep.  270. 

The  rates  are  assessed  on  occupiers,  and  are 
based  upon  the  profits  derived  from  tbe  land  as 
a  measure  of  Its  rental  value.  Rex  v.  Birming- 
ham Gaslight  &  Coke  Co.  1  Bam.  ft  C.  506. 

Tbe  occupation  to  which  the  rate  attaches 
"must  be  an  actual,  an  exclusive,  and  a  profit- 
able" one.  Ivord  O'llagan,  In  Cory  v.  Bristow 
(H.  L.)  L.  B.  2  App.  Cas.  262,  279.  46  L.  3. 
Mag.  Cas.  N.  S.  273.  86  L.  T.  N.  8.  59S,  26  Week. 
Rep.  383. 
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A  tramway  company  with  its  line  along  • 
public  road  Is  an  occupier  of  land  so  as  to  1>» 
liable  for  poor  rates.  PImlleo,  P.  ft  O.  Street 
Tramways  Co.  v.  Greenwich  Union,  48  L.  J. 
Mag.  Cas.  N.  8.  29,  L.  R.  0  Q.  B.  0.  29  L.  T.  N. 
S.  60S.  22  Week.  Bep.  87. 

An  underground  railway  Is  more  than  an  ease- 
ment ;  It  Is  an  Interest  In  land,  and  the  tunnel, 
substructure,  etc..  under  a  highway  Is  taxable 
real  estate.  Metropolitan  B.  Co,  v.  Fowler 
[1898]  A.  C.  416,  62  L.  J.  Q.  B.  N.  8.  B58, 1  Re- 
ports. 264,  69  L.  T.  N.  a  890,  42  Week.  Bep. 
270,  57  J.  P.  766. 

Within  the  meaning  of  an  act  making  the 
tfwnws  and  occupiers  of  houses,  buildings,  antf 
property  other  than  land  ratable  for  poor  relief 
at  a  rate  thrice  that  of  landowners  and  occu- 
piers of  land,  a  railway  Is  land,  to  he  rated  only 
at  the  lower  rate.  Queen  r.  Midland  B.  Co.  44^ 
U  J.  Hag.'Ou.  N.  8.  187,  L.  B,  10  Q.  B.  889, 
82  L.  T.  N.  a.  753,  28  Week.  Bep.  921. 

But  when  a  local  lighting  act  makes  ratable 
all  houses,  buildings,  erections,  works,  tene- 
ments, and  hereditaments,  except  land,  the  ex- 
ception extends  only  to  lands  devoted  to  agri- 
culture, gardening,  and  roads,  and  other  mat- 
ters thereunto  aaelllary;  hence,  a  railway  i» 
liable.  Midland  H.  Co.  v.  Chesterfield  Ughtlng- 
Comrs.  1  Jur.  N.  8.  797,  4  El.  &  Bl.  958,  8  C  L_ 
Rep.  682,  3  Week.  Rep.  416. 

XII.  Poles  and  wirta. 

The  reader  should  consult  the  fwte  on  CTor^ 
poreal  appurtcnanoea  to  reaUy,  appended  to  the 
case  of  Badger  Lumber  Co.  v.  Marlon  Water 
Supply,  E.  U  ft  P.  Co.  15  U  R.  A.  662. 

Telegraph  poles  and  wires  and  Inanlators  al^ 
tached  thereto,  forming  a  part  of  a  contlouou» 
line  In  operation,  afilxed  to  the  soil,  constitute 
a  part  of  the  freehold  ;  and,  therefore,  an  action 
by  the  telegraph  company  against  one  charge<r 
with  wrongfully  and  malldonsly  cutting  down, 
unlawfully  carrying  away,  and  converting  to  bis 
own  use  such  poles,  wires,  etc.,  cannot  be  main- 
tained In  a  state  other  than  that  In  which  they 
were  set  up  and  strung,  since  they  cannot  be  cot 
down  and  removed  without  an  entry  on  the 
realty,  and  tbe  only  action  that  lies  Is  one  of 
trespass  qmro  olatisasi  fregit,  and  tbat,  both  by 
statute  and  tbe  common  law.  Is  local  In  its  char- 
acter. American  U.  Teleg.  Co.  v.  Middleton,  80- 
N.  T.  408. 

Poles  set  up  In  city  streets  to  bear  electric- 
light  wires  and  lamps  are  so  far  appurtenances, 
to  the  power  house  of  the  company  as  to  entitle 
the  vendor  thereof  to  a  mechanic's  Ilea  upon 
such  power  bouse  and  the  lot  on  which  It  stands 
for  the  unpaid  price  thereof,  when  the  mechan- 
ic's Hen  law  covers  work  and  materials  on  ap- 
purtenances, and  does  not  require  the  appurte- 
nances to  be  upon  the  same  pivmlses  with  the- 
realty  to  which  they  are  Incidental.  Badger 
Lumber  Co.  v.  Marlon  WatM  Supply,  B.  L.  ft  P. 
Co.  48  Kan.  182,  16  L.  B,  A.  662.  80  Am.  St. 
Rep.  301,  28  Pac.  476. 

The  poles  and  wires  erected  and  strung  In  the- 
public  streets,  connected  with  the  generating 
machinery  of  an  electric  ll^t,  heat,  and  power 
company,  and  necessary  to  transmit  the  electrle 
current,  though  standing  on  and  stretched  over 
land  to  which  such  company  has  no  title,  and 
where  the  wires  extend  Into  and  are  attached  to- 
stores^  dwellings,  and  public  buildhiga  owned  ^ 
others,  are  to  be  regarded  as  "flxtorea  for  man- 
ofaetnrliig  purposes,"  hi  the  langoaga  of  a  me- 
chanic's lien  Uw,  so  aa  to  eotjtle  him  who 
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does  the  labor  of  pnttlng  them  In  place,  and 
farnlshe*  the  matertats,  to  a  mechanic's  lien  up- 
on the  c«ntral  plant  and  the  polea  and  wires  as 
tiiereanto  appartenant.  Hagfaes  v.  lAmbert- 
Tille  Electric  Light.  Heat  *  P.  Co.  68  N.  J.  Bq. 
435,  32  Atl.  69,  Approved  In  Bates  Mach.  Co. 
T.  Trenton  &  N.  B.  B.  Co.  (N.  J,)  58  Atl.  9S5. 

Wires  atnuiff  apon  poles  on  the  streets  of  a 
elt7,  ttana  forminv  an  Integral  part  of  the  outfit 
for  generating  and  sapplytng  electricity,  which 
were  attached  to  a  power-hoase  building  when  It 
was  erected,  and  which  are  absolutelj  necessary 
to  the  operation  of  the  plant,  are  a  part  of  the 
machinery  of  the  plant,  and  are  appurtenances 
to  the  lot  open  which  the  plant  Is  establlibed ;' 
hence,  he  who  fUmUiei  sncb  wires  Is  entitled  to 
a  mechanic's  lien  apon  the  power  lot  and  plant 
tor  the  price.  Southern  Electric  Supply  Co.  t. 
BollA  Electric  Light  h  P.  Co.  75  Mo.  App.  622. 

As  It  la  Impracticable  to  separate  the  poles, 
wires,  lamps,  and  other  attachments  tor  convey- 
ing electricity  to  constjmera  from  the  lot  and 
Improvements  where  the  current  Is  generated, 
these  are  to  be  treated  as  a  part  of  the  real  es- 
tate so  far  aa  a  mechanic's  lien  Is  concerned. 
Keating  Implement  &  Mach.  Co.  v.  Marshall 
Electric  Ught  *  P.  Co.  74  Tex.  606,  12  S.  W. 
489. 

Aa  between  one  who  drives  title  to  a  lot  of 
land  by  sale  under  a  mortgage  foreclosure  and 
an  aaslgnee  in  Insolvency  of  the  mortgagor, 
polea  and  wires  In  city  streets  and  beyond  the 
boandarlea  of  the  lot,  connected  with  an  electrlc- 
llght  plant  erected  on  the  lot,  and  used  to  trans- 
mit an  electric  current  to  points  of  consnmp- 
tlMi,  are  to  be  regarded  aa  fixtures  appurtenant 
to  the  lot,  to  which  the  title  passed  under  the 
mortgage  foredosnre,  and  not  personal  property 
belooging  to  the  assignee.  Fechet  v.  Drake,  2 
ArlB.  289,  12  Pac.  694. 

When  a  rsllroad  company  ballds  a  line  of 
tele^riaph  along  Its  right  of  way,  and  then 
makes  an  operating  contract  with  a  telegraph 
company  whereby  the  latter  is  allowed  to  string 
an  additional  wire,  and  the  railroad  company 
agrees  to  purchase  at  the  termination  of  the 
agreement  tbc  telegraph  company's  wires, — a 
parebaser  of  all  the  property  and  franchises  of 
the  railroad  upon  a  mortgage  foreclosure  to 
which  the  telegraph  company  was  a  party  ob- 
tains, title  to  the  extra  wire  as  a  part  of  the 
real  estate,  and  can  prevent  Its  removal  by  In- 
Jonction  by  the  telegraph  company's  snceessor, 
Dotwitbstandlng  the  railroad  company  never 
paid  for  It.  New  York,  O.  &  W.  R.  Co.  v. 
Western  U.  Teleg.  Co.  36  Hun,  206. 

While  ordinarily  wires  atmng  by  one  party 
upon  the  polea  of  another  become  fixtures  and  a 
part  of  the  realty,  yet,  when  two  telegraph  com- 
panies agree  that  one  may  string  wires  npon 
the  poles  of  the  other  In  such  wise  as  to  be  loose 
and  readily  detachable  without  in  any  manner 
affecting  or  impairing  the  substantial  structure, 
and  both  Intend  sncU  wires  to  remain  the  prop- 
erty of  the  company  which  strings  them,  and 
tlwt  they  are  not  to  become  an  Int^ral  part  of 
the  line  or  of  the  real  estate,  that  Intention  will 
be  preserved  and  effectuated  by  the  courts, 
whether  or  not  the  agreement  In  respect  there- 
to has  been  so  made  as  to  be  strictly  and  legally 
blndihig  upon  the  company  that  owns  the  poles. 
Famsworth  v.  Westnv  D.  Teleg.  Co.  25  N.  T.  8. 
R.  S93,  6  N.  Y.  Bopp.  785. 

When  a  railroad  company  and  a  telegraph 
company  jointly  construct  a  line  of  telegraph  on 
and  along  the  railroad  right  of  way,  agreeing  at 
tlie  aame  time  that  the  poles,  wires,  and  Instm- 
66  L.  R.  A. 


ments  shall  remain  the  property  of  the  reapec- 
tlve  parties  ■  famishing  and  putting  them  In 
place,  the  line  continaes  to  be  personal  prop- 
erty, and  does  not  heconw  part  of  the  realty. — 
at  least  as  to  a  purchaser  on  foreclosure  with 
knowledge  of  the  convention  between  the  two- 
corporations.  Western  U.  Teleg.  Co,  v.  Bur- 
llngtcm  &  S.  W.  B.  Co.  8  HcCrary,  130,  11 
Fed.  1. 

The  poles  and  wires  of  a  telephone  company 
are  taxable  by  local  maniclpalltles  under  a  stat- 
ute applying  to  all  lands  or  real  estate  therein 
situated.  Bell  Teleph.  Co.  v.  Ascot  Twp.  Bap. 
Jad.  Quebec,  16  C.  S.  4S6. 

Balls,  poles,  and  wires  used  In  the  operstlon 
of  a  street  railway,  laid,  set  ap.  and  strong  In 
the  public  streets,  are;  for  the  purposes  of  tax- 
ation, real  estate.  Re  Toronto  R.  Co.  26  Ont, 
App.  Bep.  185. 

An  electric  telegraph  company  having  posts- 
and  wires  In  a  line  through  a  pariah  Is  an  oc- 
cupier of  land,  and  ratable  for  poor  rates  In 
such  pariah.  As  land  extends  both  upward  anS 
downward  Indefinitely,  whether  the  wires  and 
posts  of  a  telegraph  line  are  set  in  the  surface 
and  stretched  over  It,  pSBSlng  from  one  to  an- 
other fixed  point  in  the  air,  or  are  laid  under 
water  or  under  groond,  they  are  eonally  real 
estate,  and  ratable  aa  sndi.  Electric  Teleg.  Co. 
V.  Salford  Twp.  11  Ezch.  181,  24  L.  J.  Mag. 
Cas.  N.  8.  146.  1  Jar.  N.  8.  788,  8  Week.  Bep. 
618. 

A  telephone  company  is  ratable  as  an  accu- 
pier  of  land  when  possessed  of  an  exchange  ap- 
paratus, and  of  overhead  wires  reaching  its  pa- 
trons and  sustained,  some  by  posts  set  In  the 
earth,  some  by  spikes,  bolts,  or  brackets  In  or 
upon  buildings  by  consent  of  their  owners,  for 
which  rental  Is  paid  and  removal  promised  on 
stated  notice,  althoa^  the  latter  are  only  ac- 
cessible from  the  outside  and  by  permission, 
l^ncashlrc  &  C.  Telepb.  Ezch.  Co.  v.  Manchester 
(C.  A.)  54  L.  J.  Mag.  Cas.,  N.  8.  68,  U  B. 
14  Q.  B.  DIv.  267,  62  L.  T.  N.  8.  793,  83  Week. 
Rep.  203,  49  J.  P.  724. 

Telegraph  lines  partaking,  as  th^  do,  of  tb& 
nature  of  realty,  in  analogy  to  the  settled  doc- 
trine concerning  rallroada  and  rolling  stock  nec- 
essary to  their  use,  running  alone  on  their 
tracks,  are  bo  treated,  although  not  strictly 
within  the  common-law  definitions.  Such  lines 
are  taxable  aa  realty  In  common  with  other  real 
estate  In  their  locality,,  under  general  constitu- 
tional and  statutory  provisions  for  the  taxation 
of  real  property,  and  that  without  speclHc  legis- 
lation. Western  U.  Teleg.  Co.  v.  Tennessee,  9 
Baxt.  608,  40  Am.  Bep.  99. 

A  tax  law  providing  that  land,  real  estate, 
and  real  property  Include  all  mains,  pipes,  and 
tanks  laid  or  placed  In,  npon,  above,  or  under 
any  public  or  private  street  or  place  to  conduct 
electricity,  or  any  property,  substance,  or 
prodact  capable  of  transportation  or  convey- 
ance therein  or  protected  thereby,  applies  to 
and  covers  maeblnerj  need  In  connection  with 
mains  and  wires  for  generating  and  transmit- 
ting g&B  or  electricity  for  light,  heat,  or  power. 
Herkimer  County  Light  k  P.  Co.  v.  Johnson,  37 
App.  Div.  257,  55  N.  Y.  Supp.  924. 

Wires  connected  with  a  dynamo,  strung  on 
poles  plsnted  In  t^ie  city  streets  feeding  lampv 
bang  therein,  and  constttntlag  part  of  the  ap- 
paratus for  supplying  public  light,  are,  in  Illi- 
nois, for  taxing  purposes,  personal  property. 
Shelbyvllle  Water  Co.  v.  People,  140  111.  546,  16 
L.  R.  A.  605,  80  N.  B.  678. 

Poles  and  wires  extending  beyond  the  boands 
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of  a  power-bouse  lot  In  part  Cbrougb  the  atreets 
and  highways  ot  a  city,  and  In  part  on  and  over 
private  lands  by  the  landowners'  parol,  revoca* 
ble  license,  eaimot,  for  any  parpoae.  bs  regftrdad 
ai  Oxtarea  upon  the  power-bouse  lot ;  neither 
can  they  be  said,  for  taxing  purposes,  to  be 
thereto  appurtenant,  when  the  electric  company 
has  no  Tested  Interest  In  the  streets,  but  Is  lia- 
ble to  be  ousted  therefrom  at  any  time  at  the 
pleasure  the  municipality.  Newport  Illnm- 
Inatlng  Co.  v.  Tax  Assessors,  19  B.  I.  632,  36 
L.  R.  A.  26fl,  86  Atl.  426. 

"An  examination,"  said  the  court  In  rmder- 
ing  this  decision,  "of  those  cases  which  hold 
that  water  pipes  and  gaa  pipes  laid  In  public 
blghwajs,  and  tdc^raph,  telqihone^  and  electric 
lighting  poles  and  wires,  when  located  in  public 
highways,  are  either  real  estate  by  themselves, 
or  fixtures  or  appurtenances  as  related  to  the 
land  on  which  the  plant  Is  eatabilsbed,  sbows 
that  in  most  of  said  cases,  and  probably  in  all, 
the  eorporatlona  owning  and  operating  said 
pIpM  or  poles  and  wires,  as  the  case  may  be, 
hare  an  easement  in  fee  in  the  highways  where 
they  are  located  by  virtue  of  their  charters  and 
the  ordinances  of  the  cltlea  In  which  they  are 
located."  IIM. 

XIII.  ConcluHon. 

The  aatliorltleu  warrant  the  conclusion  that 
a  railroad  rlgbt  of  way  Is  not  an  ordinary  ease- 
ment, but  Is  an  estate  leas  than  the  freehold  in 
land.  Its  possession  ia  exclusive,  Its  use  con- 
tinuous. Ejectment  'tes  to  recover  possession. 
It  Ib  clearly  real  property.  The  rails,  switches, 
ties,  ballast,  and  other  materials  used  In  con- 
structing a  railroad  track,  the  culverts,  bridges, 
stations,  tanks,  round  houses,  turntables,  depots, 
freight  bouses,  machine  shops,  switching  towers, 
semaphores,  and  other  structures  upon  the  right 
of  way  exclusively  for  railroading,  are  clearly 
fixtures,  aud  belong  to  tbe  soil,  except  In  the  al- 
together singular  case  of  condemnation  proceed- 
ings In  rlgbt  ot  eminent  domain,  and  unless 
they  happen  in  certain  cases  to  fall  within  the 
excepLtoGs  respecting  trade  flxtnrea,  or  those 
whose  status  as  personal  property  la  settled  by 
convention. 

"I'he  weight  of  modern  authorities  establishes 
the  doctriue  that  the-  true  criterion  for  deter- 
mining whether  a  chattel  has  become  an  Immov- 
able fixture  consists  ba  the  united  application  of 
tbe  following  tests:  1.  Has  tbere  been  a  real 
or  constructive  annexation  of  tbe  article  In  ques- 
tion to  the  realty!  2.  Was  tbere  a  fltness  or 
adaptation  of  such  article  to  the  uaea  or  pur- 
poses of  the  realty  with  which  It  waa  con- 
nected? S.  ^Vhether  or  not  It  was  the  Inten- 
tion of  tbe  party  making  the  annexation  tbat 
the  chattel  should  become  a  permanent  acces- 
sion to  tbe  freehold;  this  Intention  being  infer- 
able from  the  nature  of  the  article,  the  relation 
and  situation  of  the  parties  Intwested.  the  pol- 
icy of  tbe  law  in  respect  thereto,  the  mode  of 
annexation,  and  the  pnrposee  or  use  for  wblcb 
the  annexation  Is  made.  And  of  these  three 
tests  pre-eminence  Is  to  be  given  to  the  question 
of  Intention  to  make  the  article  a  permanent  ac- 
cession to  tbe  freehold,  while  tbe  others  are 
chlefiy  of  value  as  evidence  as  to  tbis  Inten- 
tion." Keating  Implement  &  Uacb,  Co.  v. 
Marshall  Electric  Light  &  P.  Co.  74  Tex.  605, 
12  8.  W.  489,  Citing,  Approving,  and  Reaffirm- 
ing Hutcbins  V.  Masterson,  46  Tex.  S64,  26  Am. 
Rep.  2S6. 

If  a  railroad  is  not  built  for  tbe  nae  and 
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benefit  of  the  land  up<»i  which  It  Is  conatmct«d. 
or  adapted  to  the  uses  to  which  It  can  be  put; 
if  It  !■  not  a  permanent,  but  a  temporary, 
atmetnre,  aasUy  moved,  and  whleb  can  be  taken 
away  witbont  Injury  to  tiie  soil ;  and  If  It  waa 
not  intended  its  builder  and  the  landowner 
to  become  part  of  the  land,  but  simply  aa  a 
means,  for  Instance,  of  ca'rrylng  away  gravel, — 
it  Is  not  a  fixture  or  appnrtraanoe,  but  personal 
property.  If,  however,  the  structure  is  a  per- 
manent one,  not  readily  removable ;  Is  so  fixed 
that  Its  removal  will  substantially  damage  the 
land ;  or  If  It  was  Intended  when  built  to  be 
appropriated  to  tbe  use  and  benefit  of  the  land  ; 
and  It  la  adapted  to  any  purpose  to  wblcb  the 
land  can  be  pnt, — It  la  real  eitata.  The  qaea- 
tloo  is  one  of  ftiet  In  any  given  case,  to  be  left 
to  a  Jury.  Van  Keuren  v.  New  Jersey  C.  B.  Co. 
38  N.  J.  L.  166. 

Ordinarily  tbe  distinction  between  real  estate 
and  personal  property  exists  In  tbe  nature  of 
the  thing  Itself,  and  to  not  dependent  upon  the 
convention  of  the  parties.  They  cannot  agree 
that  tbe  brlcka  that  go  into  the  wall  and  the 
etnnes  In  tbe  foundation  of  a  house  shall'  be 
other  than  real  estate,  because  these  are  so  In- 
separably alBxed  to  tbe  rea'ty  as  to  become  part 
of  It  Irrespective  of  the  intent  of  the  parties. 
It  is  otherwise,  aa  was  said  by  Deolo,  J.,  In  Ford 
V.  Cobb,  20  N.  Y.  348.  with  things  personal  In 
their  nature,  attached  to  tbe  realty  in  such  a 
manner  that  thev  may  be  detached  without  be- 
ing destroyed  or  materially  Injured,  and  with- 
out the  destruction  or  material  Injury  to  the 
things  real  with  which  they  are  connected. 
Western  D.  Teleg.  Co.  v.  Burllngt<m  A  8.  W.  R. 
Co.  3  McCrary,  180,  11  Fed.  1. 

As  to  rolling  stock,  the  authorities  have  not 
agreed.  The  more  recoit  ones  appear  to  favor 
tbe  conclusion  that  locomotlvea,  passenger 
coaches,  tenders,  and  freight  cars  are  personal 
property  rather  cban  real  estate. 

An  outline  of  the  reasoning  upon  each  side  of 
the  question  doubtless  will  be  appreciated. 

The  argument  in  favor  of  classing  rolling 
stock  as  real  estate  is,  perhaps,  beat  stated  by 
Chancellor  Bunyon  of  New  Jersey,  In  hla  opin- 
ion In  Williamson  v.  New  Jersey  Southern  B. 
Co.  2S  N.  J.  Eq.  277.  A  railway,  with  Its  cars 
and  locomotives,  he  reasons,  constitute  together 
a  means  of  applying  steam  power  to  the  pur- 
poae  of  transporting  passengers  and  freight. 
The  Bubstmcture  of  roadbed  and  track  and  tbe 
engines  and  cars  specially  adapted  thereto  and 
fitted  to  roll  upon  It,  together,  are  but  one 
machine  for  such  purpose.  Tbe  track  la  con- 
fessedly real  estate.  The  track  Is  a  valueless 
part  of  tbis  machine  without  engines  and  cars 
running  upon  It  The  engines  and  em  are  not 
only  Indispensable;  they  are  part  and  parcel  of 
the  track,  and  partake  of  Its  character.  Tbat 
they  may  be  used  upon  another  road  of  the 
same  gauge  does  not  negative  this  proposition. 
Factory  bells,  millstones,  doors,  and  shutters 
may  be  used  In  other  factories,  mills,  and 
dwellings ;  yet  these  are  real  estate.  The  argu- 
ment of  no  necessary  connection  between  rail- 
roads and  the  rolling  stock  used  thereon  because 
there  are  other  companies  owning  railroads 
which  have  no  rolling  stock  of  their  own  has  no 
force.  The  relation  of  cars  to  the  track,  tbelr 
special  adaptation  to  It,  the  Intention  of  thtir 
owners,  when  these  own  also  the  track,  that 
tbey  shall  be  used  thereon,  outwelgb  tbe  consid- 
eration that  engines  and  coaches  are  per  $e 
personal  property.  Fersonal  property  becomsa 
real  estate  by  annexation  and  lue.  ActnaUan- 
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nexatlon  to  the  freehold  !■  not  eBsestlal.  Con- 
structive onion  1b  juet  as  eftectoal.  Keys  Otted 
to  locks,,  loose  fence  rails,  statues  In  niches  or 
resting  on  pedestals,  wild  deer  In  parks,  fishes 
In  ponds,  rabbits  In  warrens,  and  doves  In  cotes 
are  familiar  Ulustratlons  of  real  estate  con- 
stnictlve  attaehmott  to  the  freehold. 

The  argument  of  Strong,  P.  J..  In  Farmers' 
Xioan  &  T.  Co.  v.  Hendrlckson,  25  Barb.  484,  up- 
on the  same  side,  mns.  Id  substance,  as  follows  : 
Locomotives  and  cars  have  wheels  fitted  to  tbe 
rails,  and  tbey  are  constantly  upon  the  rails 
barring  accident  and  the  need  of  rqtalr.  And 
they  are  nowhere  elae.  They  are  not  moved  off 
tbe  railroad  company's  land,  Th^  are  pecn- 
llarly  adapted  to  tbe  use  of  the  railway,  and 
^nnot  In  fact  be  applied  to  any  other  purpose. 
TTnlike  farming  utensils,  factory  machinery,  etc., 
they  are  not  objects  of  general  trade.  They  are 
permanently  used  on  the  particular  road  where 
they  are  employed,  and  seldom,  U  ever,  changed 
to  any  other.  These  are  strong  eharaeterlatlca 
«f  realty.  Some  of  them  have  at  times  been 
deemed  couelnslve. 

Tbe  argument  for  oonsld«rIng  railroad  rolling 
stock  personal  property  Is  put  forth  by  John- 
son, C,  In  the  New  York  case  of  Hoyle  v. 
Flattsborgh  &  M.  R.  Co.  S4  N.  Y.  314,  13  Am. 
Dec.  565,  and  by  Depue,  J.,  for  the  New  Jersey 
court  of  errors  and  appeals.  In  reversing  the 
•bove-clted  decision  of  Chancellor  Rnnyon  In 
Williamson  v.  New  Jersey  Sootbem  R.  Co.  29 
N.  J.  Eq.  311. 

In  both  cases  It  Is  the  same  In  snbetance,  and 
runs  to  this:  That  a  railroad  mortt^age,  re- 
corded as  one  upon  real  estate,  and  alleged  to  be 
void  as  to  creditors  because  not  filed  as  a  chattel 
mortgage.  In  so  far  as  It  embraced  rolling  stock, 
la  comprehensive  enough  to  cover  railroad  prop- 
erty, whether  real  or  personal,  in  pnctmH  or  fit 
fitiuro  does  not  solve  the  problem.  It  does 
not  determine  whether  the  rolling  stock  of  a 
railroad  company  Is  such  a  constituent  part  of 
the  realty  as  to  dsss  by  conveyance  or  mortgage 
of  roadbed  and  franchises  without  other  de- 
scriptive words.  For  flxtnrea  which  are  a  part 
of  the  realty,  like  eaaemmts,  will  so  pass.  It 
may  be  regarded  as  settled  judicially  that  a 
mortgage  on  personal  property  and  real  estate 
with  It,  containing  apt  language,  attaches  to 
after- acquired  property,  and  that  the  morgtagee 
Is  entitled  In  equity  to  rcBtraln  Its  sale  under 
subsequent  executions.  Bat  these  principles 
have  been  applied  indiscriminately  to  property 
indisputably  personal,  as  anattaehed  machinery 
In  a  faetory,  gooda  In  a  atore,  and  furniture  In 
a  honse,  as  well  as  rallnnd  rolling  stoek.  Cases 
of  this  character  do  not  help  In  determining 
whether  personal  property  has  become  a  fixture 
so  as  to  be  part  of  tbe  realty  Itself.  Personal 
property  does  not  become  realty  merely  by  use 
In  connection  with  land.  The  Implements  of 
bndnndry  contlBoe  personalty.  Neither  do 
chattels  become  realty  by  inelnslon  with  lands 
hi  a  mortgage  any  more  than  land  becomes  per- 
sonal property  by  aneb  an  usoclatlon.  Mere 
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Intention  to  make  a  chattel  part  of  the  realty 
does  not  accomplish  It ;  there  must  be  annexa- 
tion. Constructive  annexation. — as  of  keys, 
doors,  mllistones,  etc., — only  means  that  bj 
temporary  severance  these  things  do  not  lose 
their  statns  as  llztnres.  The  cases  respecting 
deer,  doves,  fishes,  and  rabbits  do  not  apply. 
These  things  go  with  the  Inheritance  for  special 
and  peculiar  reasons,  being  classified  as  either 
heirlooms  going  with  the  estate,  or  animals 
fera  natunr;  and  captured  only  with  Industry 
and  appliances.  The  criterion  of  actual  annex- 
ation Is  as  well  established  as  any  other  rule  of 
proper^,  and,  tested  thereby,  railroad  rolling 
stock  must  be  regarded  as  chattels  which  have 
not  lost  their  dlatlnctlve  character  as  personal- 
ty b7  being  afllxed  to  and  Incorporated  with  the 
realty.  That  It  Is  necessary  to  tbe  transaction 
of  railroad  business,  and  Is  adapted  to  move  on 
railroad  tracks,  la  not  deelalve ;  this  is  true  of 
unatttclied  faetny  machinery,  farming  ntenells, 
hotel  fDmltDre,  with  respect  of  factory,  farm, 
or  hostelry.  Cars  which  In  a  short  time  after 
atartlug  are  found  scattered  over  the  land,  and 
their  places  taken  by  cars  from  other  states,  ut- 
terly fall  to  answer  the  legal  requirements  of 
fixtures. 

The  argument  from  mobility  has  Impressed 
others.  "How  can  It  be  aald,"  remarked  the 
court  In  Nellson  v.  Iowa  Eastern  B.  Co.  61 
Iowa,  184,  S8  Am.  Bep.  124,  1  N.  W.  434,  "that 
a  ear  belonging  to  a  railroad  In  this  state,  when 
being  propelled  through  the  state  of  New  York 
at  the  rate  of  20  miles  an  hour,  Is  real  property 
In  this  state?  The  proposition  seems  to  ns  ab- 
surd." Yet,  this  particular  argument  aeenu 
quite  Inconclusive.  It  la  conceded  that  a  key 
fitted  to  a  lock  opou  the  door  of  a  dwelling  la  a 
fixture  and  a  part  of  the  realty.  The  fact  that 
the  tenant  carries  continually  his  latch  key  on 
hla  person,  and  the  absent-minded  hotel  guest 
departs  carrying  away  hie  room  key  to  a  distant 
state  and  at  a  livelier  pace  that  20  miles  an 
hour,  does  not  change  the  character  keys  have 
acquired.  The  character  of  railroad  rolling 
stock  doea  not  depend  upon  mobility.  The  drift 
of  modern  opinion  away  from  considering  cars 
and  locomotives  as  movable  fixtures  would  seem 
rather  to  be  due  to  the  fact  of  changed  methods 
of  railroading.  Rolling  stock  not  alone  passes 
from  road  to  road,  and  system  to  system,  now- 
adays ;  It  changes  ownership.  Is  borrowed,  hired, 
t)oaght  and  sold  In  the  open  market,  and  Is  an 
object  of  general  trader  It  la  no  longer  confined 
to,  and  alone  fitted  for  use  npon,  a  particular 
road,  as  was  the  earlier  running  machinery.  It 
has  a  wider,  a. more  varied,  employment.  And 
then,  private  cars  have  arrived.  These  vehicles, 
whether  for  luxurious  travel  or  the  carriage  of 
particular  kinds  of  freight. — live  stock,  dressed 
meats,  fruits,  oil,  etc.,  belonging  to  private  own- 
ers nnconuected  with  the  railroads, — are  Indla- 
tlngulBhable  from  carts  and  automobiles  upon 
tbe  public  highways,  in  so  far  as  their  being  per- 
sonal property  is  concerned.  J.  B.  O. 
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Charles  BEDAL  and  Wife,  Appta., 

V. 

Harry  SAKE.  Reapt. 
(  Idaho  ) 

*1.  Where  tlie  wife  abandons  her  ha>- 
baad  and  home  In  the  state  of  Idaho, 
takes  Dp  her  realdenM  In  the  state  of  Orestm. 
ud  Oureafter  proenres  a  decree  of  divorce 
on  MTTles  bj  publication,  forms  a  new  cotn- 
mnnlty  "by  another  marriage,  and  el^bt  rears, 
and  more,  after  abaadonlng  her  baaband,  re- 
tiirna  to  Idabo,  and,  by  an  action  In  the  same 
of  herself  and  hnsband.  as  coplelntlff  with 
hsr.  Becks  to  obtain  hw  Interest  in  the  home- 
stead of  herself  and  former  bosband,— nHsItf, 
that,  after  forming  a  new  eoouaonltjr,  sbe 
abandons  all  claim  on  the  old  one,  and  can- 
not recover. 
8.  One  who  volnntarilT-  lea-res  this 
Jnrlsdletlon,  and  the  domtcll  and  commu- 
nity propertj  located  In  this  state,  and  ob- 
tains a  decree  of  dlTorce  In  another  Juris- 
diction, cannot  maintain  an  Independent  ac- 
tion thereafter  In  this  Jarlsdietlon  for  a 
division  of  the  commnnlty  property. 

(BulUvan,  Ch.  J.,  dttaenta.) 

(Jane  28,  ld04.) 

APPEAL  plaintiffs  frcwn  a  judgment  of 
the  Distriot  Court  tor  Ada  County  in 
faTor  oi  defendant  in  an  acticm  brought  to 
enforce  an  interest  in  community  property. 
Affirmed, 

The  facts  are  stated  in  the  <^nion. 

Jfr.  C.  O.  OawaBmlM  for  appellants: 

Either  party  to  a  decree  of  divorce  may 
thereafter  maintain  an  action  for  a  parti- 
tion of  an  undivided  one-half  interest  in  the 
real  property  acquired  during  their  mar- 
riage, when  the  pleadings  and  decree  in  said 
divorce  proceedings  did  not  refer  to,  or  de- 
termine, any  disposition  of  any  property, 
and  such  decree  was  rendered  in  a  state 
other  than  where  such  proper^  is  situated. 

Qodep  T.  Godejf,  30  Cal.  157 ;  Re  Burdick, 
112  Cal.  387,  44  Pac  734;  Biggi  v.  Biggi, 
98  Cal.  38,  36  Am.  St.  Rep.  141,  32  Pac. 
803;  Kiraohner  v.  Dietrich,  110  Cal.  002, 
42  Pac  1064;  GalUtnd  v.  (Tolland,  38  Cal. 
271;  Lake  v.  Bender,  18  Nev.  371,  4  Pac 
711,  7  Pac  74;  Weiss  v.  Bethel,  8  Or.  626; 
Whetstone  v.  Coifey,  48  Tex.  269;  Colvm  v. 
Reed,  66  Fa.  376;  Reel  v.  Elder,  62  Pa.  308, 
1  Am.  Rep.  414. 

"Beadnotea  by  Stocesugbr,  J. 

"Note. — On  the  qnestlon  of  conflict  of  laws 
on  the  subject  of  divorce.  Including  the  effect 
of  a  foreign  decree  on  property  rights,  see,  In 
this  series,  Benton's  Succession,  69  L.  H.  A. 
186,  and  note. 
06  L.  S.  A. 


Tlie  decree  in  the  divoroe  suit  could  not 
operate  as  res  judicata,  or  be  a  bar  to  a  re- 
covery  of  an  interest  in  the  common  prop- 
erty, unless  |t  was  made  an  issue  and  the 
court  granting  the  divoroe  passed  upon  the 
question,  and  was  within  the  state  where 
the  property  is  situated. 

1  Grcenl.  Ev.  SS  628,  529,  632;  Earl  r. 
BuU,  16  Cal.  421 ;  Uinor  v.  Walter,  17  Mbm. 
237. 

The  statutes  of  Idaho  provide  how  the 
community  property  is  to  be  disposed  of  in 
cases  of  dissolution  of  the  marriagB  by  a 
decree  of  court. 

Idabo  Civ.  Code  1901,  S  2045. 

By  virtue  of  the  marriage  ocmtract,  a 
partnership  or  community  of  acquests  or 
gains  is  created  between  the  spouses,  so  that 
they  possess  a  joint  ownership  in  all  the 
property  which  the  law  declares  to  be  in 
community. 

Ballinger,  Community  Property,  74; 
Packard  v.  Arellanee,  17  Cal.  626. 

It  is  a  conclusive  presiunption  of  law  that 
all  acquisitions  made  by  the  spouses  during 
the  marriage  are  the  fruit  of  their  joint  anri 
equal  labor. 

1  Pom.  Eq.  Jur.  }  503;  Ballinger,  Com- 
munity Property,  159;  Galland  v.  Oalland, 
38  Cal.  271 ;  Lake  v.  Bender,  18  Nev.  371, 
4  Pac  711,  7  Pac  74;  Qodey  v.  Oodey,  3» 
Cal.  157  J  Peck  v.  Brummagim,  31  Cal. 
441;  Althof  V.  Conheim,  38  Cal.  230,  99  Am. 
Dec  363;  Lander  v.  Bolton,  26  Cal,  420; 
Zimpelman  v.  Robb,  53  Tex.  274. 

The  husband  is  the  mere  managing  head, 
agent,  and  trustee  of  the  property  oi  the 
community. 

Story,  Eq.  Jur.  {  1620 ;  Beard  t.  Kttox,  6 
Cal.  252,  63  Am.  Dec  125. 

The  statute  of  limitations  does  not  begin 
to  run,  nor  can  the  questicm  of  estoppel  be 
asserted  by  the  husband  against  his  divorced 
wife  in  an  action  for  a  partition  of  the  com- 
munity property,  until  her  death  or  their 
legal  separation. 

13  Am.  &.  Eng.  Enc  Law,  pp.  687,  760; 
Fennel!  t.  Drinkhouae,  131  Cal.  447,  82  Am. 
St.  Rep.  361,  63  Pac  734;  Pridgeon 
V.  Oreathouae,  1  Idaho,  359 ;  Frantz  v.  Idaho 
Artesian  Well  d  Drilling  Co.  5  Idaho,  71,  46 
Pac  1026;  Kraft  v.  Oreathouse,  1  Idaho* 
254;  Cooke  v.  Spears,  2  Cal.  409,  56  Am. 
Dec  348 ;  Osment  v.  McElrath,  68  Cal.  466» 
58  Am.  Kep.  17,  9  Pac  731;  OUbert 
Sleeper,  71  Cat.  200,  12  Pac  172;  Botoie  v. 
Stonestreet,  6  Md.  418,  61  Am.  Dec.  318. 

The  husband  cannot,  after  legal  separation 
from  his  wife,  invoke  the  principle  of  equitar 
ble  estoppel  or  laches  during  tJie  period  tiS 
their  marriage  againat  hia  dixgroed  wife. 
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Bigelow,  Estoppel,  6th  ed.  600;  Greiner 
V.  Greiner,  58  Cal.  115;  Wright  t.  Wright, 
37  Mich.  65;  Contoay  r.  Supreme  Oouneil, 
€.  K.  A.  137  Cal.  384,  70  Pae.  223;  Boyce 
T.  Danz,  29  Mich.  146;  Bispham,  Eq.  4th  ed. 
9  144. 

Courts  of  equity  will  adopt  the  length  of 
time  to  bar  cauaea  of  action  that  prerails 
in  analt^us  eases  in  actims  at  law. 

Waiaon  r.  Teaaa  d  P.  R.  Co.  (Tex.  Civ. 
App.)  73  S.  W.  830;  Kirkpairiok  v.  Aikin- 
son,  11  Rich.  £q.  27;  GvJf  Bed  Cedar  Co.  v. 
Cmuhaic,  138  Ala.  134,  36  So.  60;  Kelly 

J?iit^  61  Mo.  4RS;  Uiehigan  Trust  Co.  v. 
Red  CUMd  (Neb.)  02  N.  W.  900;  Jtewberger 
V.  Waie,  61  W.  Va.  624,  42  8.  B.  626;  PUUt 
T.  Platt^  2  Thomp.  &  C.  26,  Affirmed  in  68 
N.  Y.  646;  aiotue  City  <fi  St.  P.  R.  Co.  v. 
O'Jtrien  County,  118  Iowa,  682.  02  N.  W. 
867;  iiontgomerjf  t.  Cloud,  27  S.  O.  188,  3 
S.  £.  196;  1  Pom.  Eq.  Jnr.  {  419;  Wnemam 

Cooper,  U  Oa.  288 ;  Oibboru  v.  Hoag,  9fi 
HI.  46;  Story,  Eq.  Jur.  »  1520,  1621; 
.Asgell,  Limitations  of  Actions,  21;  Cart- 
wight  T.  MoOown,  121  HI.  388,  2  Am.  St. 
Sep.  106,  12  N.  E.  737;  Oitiaetu^  Sav.  Bank 
T.  ateutart,  00  Iowa,  467,  67  K.  W.  067; 
Murphy  T.  BWr,  12  Ind.  184;  JToGm  t. 
Hall,  26  S.  C.  179,  1  S.  E.  711;  Baine  t. 
Perry,  1  Lea,  37;  Colee  v.  BaUard,  78  Va. 
130;  Light  v.  West,  42  Iowa,  188;  Stana- 
bury  T.  Inglehart,  0  Mackej,  184;  18  Am. 
A,  Eng.  Enc  Law,  676;  t/nitad  States  v. 
jUe^ndria,  10  Fed.  609. 

Jf  eMTi.  T.  X  Jmmi  and  T.  D.  Cmludu, 
for  respondent: 

Maggie  Bedal  abandoned  her  husband 
without  auy  cause  or  provocation,  whatever, 
«f  her  own  free  will  and  choice,  and  has 
procared  a  final  decree  of  divorce  from  the 
defendant,  which  decree  settle  all  prop- 
oty  rights  between  the  parties.  She  has 
therefore  lost  all  rights  in  the  community 
property. 

THmble  T.  State,  146  Ind.  164,  67  Am.  St. 
Bep.  184,  44  N.  E.  260;  Wheat  t.  Otoena,  16 
Tex.  241,  6S  Am.  Dec.  166;  Fanoell  Brick, 
Tile,  A  Clay  Shingle  Co.  v.  MoEewta,  86 
Mich.  283,  48  N.  W.  060;  Brady  v.  Kreuger, 
8  S.  D.  464,  59  Am.  St.  Rep.  776,  66  N.  W. 
1083. 

Where  a  decree  of  divorce  is  silent  upon 
the  question  of  a  homestead,  it  will,  upon 
the  dissolution  of  the  marriage,  remain  in 
possession  of  the  party  holding  the  legal 
title  thereto,  discharged  from  all  home- 
stead rights  or  claims  of  the  other  party. 

Roaholt  v.  Mehua,  3  N.  D.  513,  23  L.  K. 
A. '239,  57  N.  W.  783;  Wiggin  v.  Buezell, 
58  N.  H.  329;  Beaton  v.  Satoyer,  60  Yt. 
495,  16  Atl.  166;  Redfem  t.  Redfem,  38 
Dl.  500;  Doyle  t.  Cobum,  6  Allen,  71; 
Byera  v.  By  era,  21  Iowa,  268;  Biffle  T.  PuU- 
Ml,  114  Mo.  60,  21  S.  W.  460. 
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A  homestead  in  community  property  is 
not  subject  to  partition  so  long  as  a  home- 
stead endures. 

Battey  t.  Barker,  62  Kan.  617,  66  L.  R. 
A.  79,  64  Fac.  79;  Boaholt  t.  Mehua,  3  N. 
D.  513,  23  L.  R.  A  230,  57  N.  W.  788. 

The  wife  has  no  vested  interest  in  the 
community,  but  only  an  expectancy  interest, 
which  may  or  may  not  aoeme  to  her  on  dis- 
solution of  marriage  or  death  6t  the  hus- 
band. 

SpreakeU  t.  £rpr«cftel8,  116  Cal.  889,  86 
L.  R.  A.  497,  58  Am.  St.  Rep.  170,  48  Fae. 
228;  Barhett  v.  Bamett,  9  N.  M.  20S,  50 
Fac  837 ;  Henderaon  t.  Rend«raon,  3  I^re, 
116;  Roe  t.  Roe,  62  Kan,  724,  39  Am.  St. 
Rep.  867,  36  Fac.  808. 

Abggie  Bedal's  every  act  shorra  a  waiver 
of  any  interest  in  land. 

Graff  V.  Portland  Toum  d  MinenU  Co.  12 
C(do.  App.  106,  64  Pae.  866;  Hagerman  v. 
Bates,  6  Colo.  App.  801,  88  Paa  1104;  Great 
Weat  Min.  Co.  v.  Woodmaa  of  Alston  Min. 
Co.  14  Colo.  00,  23  Fac.  010;  San  Luis  Wa- 
ter Co.  T.  EatradOt  117  Cal.  168,  48  Fac 
1076;  Chapman  v.  Bank  of  California,  97 
Cal.  165,  31  Vae.  807;  Firat  Vat.  Bank  v. 
Lyman,  60  Kan.  410,  63  Fac' 125;  Day  v. 
Brenton,  102  Iowa,  482,  63  Am.  St.  Rep. 
476,  71  N.  W.  638;  ZoelUier  t.  ZoeOner,  46 
Mich.  611,  0  N.  W.  831;  Jfeppaeh  v.  Jones, 
20  Or.  491,  23  Am.  St  Rep.  148,  26  Fac. 
660,  840;  Patterson  v.  Eetpitt  (N.  M.)  56 
L.  R.  A.  668,  66  Fac.  666;  Wilson  v.  Wit- 
son,  41  Or.  469,  60  Fac.  024;  Coifee  r. 
Emigh,  16  Colo.  184,  10  L.  R.  A  126,  25 
P#c.  83;  Reed  v.  Reed,  52  Mich.  117,  60  Am. 
Rep.  247,  17  N.  W.  720;  CoyU  v.  Lamh,  128 
Cal.  264,  66  Fac  902 ;  Meherin  v.  San  Fran- 
aiaeo  Produce  Rxchange,  117  Cal.  216,  48 
Fac  1074;  Roaa  v.  Rosa,  21  Or.  9,  26  Fac 
1007. 

Defendant  may  set  up  the  defense  of 
laches,  though  it  is  not  pleaded. 

Hagerman  v.  Bates,  6  Colo.  App.  391,  3R 
Fac.  1104;  Ilarris  v.  Hillegass,  66  Cal.  79, 
4  Pac  087 ;  Sullivan  v.  Portland  d  K.  R.  Co. 
04  U.  S.  811,  24  L.  ed.  326. 

StoekslaEor,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiffs  filed  their  amended  com- 
plaint, to  which  defendant  demurred.  The 
demurrer  was  sustained,  and,  plaintiffs  re- 
fusing to  further  plead,  judgment  was  or- 
dered entered  in  favor  of  defendant  for  costs. 

The  amended  complaint  alleges  ''that 
plaintiffs,  Charles  Bedal  and  Ma^e  Bedal, 
ever  since  the  20th  day  of  March.  1900, 
have  been  husband  and  wife ;  that  the  plain- 
tiff Maggie  Bedal  and  the  defendant,  Harry 
Sake,  are  the  joint  owners  and  tenants  in 
common  of  80  acres  of  land  in  Ada  county;" 
alleges  the  marriage  (rf  Maggie.  Bedal  ^and 
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Harry  Sake  in  the  state  of  Iowa  in  the  year 
1872,  "and  thereafter  lived  together  as  hus- 
band and  wife  until  January,  1895;  that  in 
the  mtmth  of  March,  1809,  said  Maggie  Be- 
dal  commenced  a  suit  against  said  Harry 
Sake  for  a  divorce  in  the  circuit  court  of  the 
state  of  Oregon,  in  the  county  of  Clackamas, 
and  in  the  month  of  May,  1899,  a  decree  of 
divorce  was  duly  allowed  and  entered, 
.  .  .  and  that  said  decree  of  divorce  is 
now  in  full  force  and  effect;  .  .  .  tixat 
no  mention  was  made  in  said  plaintiff's  com- 
plaint for  divorce  of  any  property  of  any 
Idnd  or  description  whatever,  nor  were  any 
property  rights  of  said  parties  mentioned 
in  any  of  the  profeedingSi  nor  did  said  court 
adjudge  or  decree  any  prc^wrty  rights,  or 
give  plaintiff  any  alimony,  or  require  said 
Harry  Sake  to  give  or  pay  to  plaintiff  in 
that  aotitm  any  money  or  proporty.  .  .  . 
Hie  Only  effect  of  the  decree  being  to  die- 
Bolve  the  marriage  relation.  .  .  .  That 
there  never  has  been  any  settlement  or 
agreement  of  ai^  kind  between  said  plain- 
tiff Maggie  Bcdal  and  defendant,  Harry 
Sake,  of  any  property  righto  existing  be- 
tween them,  nor  has  said  plaintiff  Maggie 
Bedal,  by  any  act  on  her  part,  waived  her 
interest  in  and  to  the  aforesaid  eommunfly 
property;  that  the  said  circuit  court  of 
Oregon  had  full  jurisdiction  at  the  time  said 
divorce  decree  was  rendered  of  the  said  par- 
ties and  subject-matter  in  said  divorce 
proceedings;  that  in  said  divorce  proceed- 
ings personal  serrioe  was  not  had  npon  said 
defendant,  Harry  Sake,  but  service  was  duly 
had  by  publicaUon  in  compliance  with  the 
laws  of  the  state  of  Oregon  relative  to  serv- 
ice by  publication  in  divorce  proceedings; 
that  at  the  date  of  said  decree  of  divorce  said 
plaintiff  Maggie  Bedal  and  said  defendant, 
Harry  Sake,  were,  now  are,  and  ever  since 
said  date  of  said  decree  have  been,  joint  own- 
ers and  tenants  in  common  of  all  of  the 
aforesaid  real  property,  and  the  whole  there- 
of was  acquired,  purchased,  and  taken  up 
from  the  United  States  government  with  the 
efforts,  labor,  and  expense  oi  both  plaintiff 
Maggie  Bedal  and  defendant,  Harry  Sake, 
during  the  time  they  were  living  tt^ther 
as  husband  and  wife;  that  on  or  about  Octo- 
ber 4,  1803,  with  the  consent  and  request  of 
said  defendant,  Harry  Sake,  said  plaintiff 
Maggie  Bedal  filed  for  record  a  written 
declaration  of  homestead  upon  the  aforesaid 
real  property  in  recorder's  office  of  Ada 
county;  said  declaration  was  duly  signed 
and  acknowledged  by  said  Maggie  Bedal  In 
the  name  of  Maggie  Sake,  who  at  the  time 
was  the  lawful  wife  of  said  Harry  Sake, 
and  was  living  and  residing  upon  said  real 
property  with  said  defendant,  as  their  h<mie 
and  place  of  residence."  The  fourth  alle- 
gation is  "that  plaintiffs  are  informed 
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and  believe,  and  therefore  allege,  that 
Maggie  Bedal  is  now  the  owner  of,  and  en- 
titled to,  an  undivided  one-half  part  or  inter- 
est in  and  to  the  aforesaid  real  estate,  and 
that  Harry  Sake  is  now  the  owner  also  of 
an  imdivided  one-half  part  or  interest  in 
said  real  estate;  that  defendant,  Harry 
Sake,  now  is,  and  ever  since  on  or  about  the 
30th  day  of  January,  1806,  has  been,  in  the 
possessicm  of  said  property,  and  does  and 
has  ever  since  said  date  refused  to  allow 
said  plaintiff  Maggie  Bedal  to  enter  upon, 
take  possession,  occupy,  or  use  said  real  es- 
tate, or  any  part  thereof,  although  she  has 
requested  and  demanded  said  defendant  t» 
allow  her  to  use  said  real  estate,  and  has 
asserted  her  rights  to  her  interest  in  said 
property  by  claiming  and  notifying  aaid  de- 
fendant as  to  the  same;  that  she  has  never 
made  oonveyanoe  of  her  said  interest  in  said 
property  to  anyone;  that  there  are  no  liens' 
or  eneumbranoes  on  said  property  appearing 
of  record,  or  to  the  knowledge  of  plaintiffs, 
and  that  no  personsother  than  the  said  plain- 
tiff Maggie  Bedal  and  said  defmdant  are  in- 
terested in  said  premises  as  owners  or  other- 
wise; that  plaintiffs  are  informed  nad  be- 
lieve, and  therefore  all^,  that  said  prem- 
ised produce  each  year  a  crop  of  the  value  of 
9600  net  over  and  above  all  expenses  neces- 
sary for  maintaining  said  premism  and  Q» 
raising  of  said  crop,  and  that  said  premise* 
have  produced  said  crops  each  year  since  od 
or  about  the  30th  day  of  January,  1899." 
Then  follows  a  prayer  for  judgment  for  a 
partition  of  the  said  real  property  according 
to  the  respective  rights  of  the  parties  afore- 
said, or,  if  a  partition  Cannot  be  had  with- 
out material  Injury  to  those  rights,  then  for 
a  sale  of  said  premis«,  and  a  division  of  the 
proceeds.  The  demurrer  to  this  complaint 
is  on  two  grounds:  "(1)  That  the  complaint 
does  not  state  facte  sufficient  to  constitute 
a  cause  of  action.  (2)  That  said  complaint 
is  ambiguous,  tmintelligible,  and  uncertain, 
in  this:  Tbat  paragraph  3  of  said  amended 
complaint,  commencing  at  the  word  'that,' 
in  Uie  fourteenth  line  of  said  paragrapb,  to 
and  including  the  word  'Sake,'  in  the  thir- 
tieth line  of  said  paragraph,  is  a  single  sen- 
tence, in  which  no  positive  allegaticm  of 
fact  is  made,  in  that  several  all^tions  are 
attempted  to  be  made  in  said  sentence,  said 
allegations  being  connected  with  each  other 
by  the  conjunctions  'or*  and  'nor,'  and  that 
it  does  not  appear  therefrom  what  course 
or  action  waa  taken  with  reference  to  tlie 
matters  and  things  therein  referred  to,  and 
as  to  what  was  and  was  not  done  with  refer- 
ence to  the  matters  and  things  and  by  the 
parties  therein  referred  to,  and  that  it  does 
not  appear  therefrom  upon  what  theory  the 
plaintiffs  rely  as  to  the  matters  and  things 
therein  stated ;  that  in  the  fifth  parwrapb 
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of  said  amenAed  complaint,  in  the  ninth  and 
tenth  lines  thereof,  that  the  following  alle- 
gation, 'that  said  Maggie  Bedat  has  never 
made  a  valid  conveyance  of  her  said  interest 
in  her  said  real  property  to  anyone,'  is  am- 
bigaous  and  uncertain,  in  this:  That  the 
inference  is  that  a  conveyance  of  some  kind 
or  character  was  made  by  said  allied  Mag- 
gie Bedal  to  some  person  or  persons  who 
may  or  msy  not  hare  an  inter^rt;  in  this  liti- 
gation, and  who  may  be  proper  and  necee- 
sary  parties,  either  plaintiffs  or  defendants, 
herein;  and  that  said  language  implies  that 
a  ctmveyance  was  made  by  plaintiff,  said  al- 
lied Ma^e  Bedal,  either  to  this  defendant 
or  some  other  person  or  persons,  leaving  said 
all^ation  ambiguous  and  uncertain  as  to 
the  intent  and  meaning  of  the  plaintiffs." 

We  have  read  the  brief  of  counsel  for 
appellants,  together  with  the  authorities 
died,  with  a  great  deal  of  interest  and  care. 
He  ineists  that,  notwithstanding  the  fact 
that  the  plaintiff  Maggie  Bedal  left  her  faua- 
btad  and  lifnne  in  Ada  county,  Idaho,  in  the 
month  of  January,  1896,  went  to  the  state 
of  Oregon,  and  in  the  month  of  May,  1809, 
obtain^  a  decree  at  divorce  from  her  hus- 
band, and  on  the  20th  day  of  March,  IBOO, 
became  the  wife  of  her  coplaintiff,  Charles 
Bedal,  ahe  is  entitled  to  rerover  her  interest 
in  the  property  left  in  Idaho  when  she  took 
up  her  residence  in  Or^on.  The  laws  of 
Idaho  deal  very  fairly  with  the  wife  in  re- 
gard to  ecnnmunity  property.  Certainly  no 
fair-minded  person  would  say  that  the  wife 
diould  not  share  equally  In  the  a«>cumula- 
tion  of  a  lifetime  spent  in  the  acquisition 
of  property,  and  tiiat  is  what  our  statute 
gives  to  the  wife.  Our  divorce  laws  are  cer- 
tainly as  liberal  as  could  be  desired.  The 
grounds  upon  which  a  divorce  may  be  grant- 
ed in  this  state  are  as  numerous  as  any  of 
our  sister  states,  ^noe,  under  ordinary 
drcmnstances  and  conditions,  it  is  unneces- 
sary tm  anyone  to  seek  another  fornm  in 
which  to  prosecute  an  action  for  divorce. 
The  plaintiff  in  this  action,  for  some  reason 
beet  known  to  herself,  saw  fit  to  leave  this 
state  and  prosecute  her  action  in  Or^n, 
certainly  knowing  that  a  division  of  the 
conmunity  property  could  not  be  decreed 
by  the  courts  that  state  on  a  service  by 
publication.  We  are  not  informed  by  the 
complaint  upcm  what  ground  or  grounds  she 
ditiined  her  divorce,  and  it  is  immaterial 
and  nnimpwtant,  so  far  as  her  light  to  re- 
cover in  Uiis  action  is  concerned.  Suffice  it 
to  say,  however,  that  it  is  hard  to  conceive 
of  an  ^cnse  for  her  to  leave  this  state,  or 
even  Ada  county,  to  prosecute  her  action. 
If  her  charge  was  extreme  cruelty,  or  if  she 
felt  she  was  in  danger  of  bodily  harm  fnnn 
her  husband  in  case  she  commenced  her  ac- 
tion, on  a  proper  showing,  the  court  would 
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have  protected  her  from  any  dtUlger  from 
her  husband,  ajid  required  the  defendant  to 
furnish  her  with  means  of  support  durii^ 
the  pendency  of  the  action.  On  the  final  de- 
temiination  the  court  could  and  certainly 
would  have  rendered  such  a  decree  as  to  do 
equal  justice  to  both  parties  to  the  contoo- 
versy,  thus  ending  the  differences  between 
than  for  all  time.  As  we  view  it,  it  waa 
the  duty  of  the  plaintiff  to  commraiee  her 
action  in  the  jurisdiction  where  the  pn^* 
erty  was  situated,  procure  personal  service 
on  the  defendant,  and  thus  acquire  jurisdio- 
lion  of  the  property,  and,  in  the  disposition 
of  the  case,  place  the  court  in  a  position  to 
settle  their  marital  relations  as  well  as  tbeir 
property  rights.  The  plaintiff  Ma^e  Bedal 
in  this  action  does  not  enligfatoi  the  court 
OS  to  her  reascm  fw  seeking  a  dissolution  of 
the  marital  relations  in  another  ftmun; 
standing  on  the  naked  legal  proposition  that 
the  property  once  held  reason  of  her  mar- 
riage relations  with  defendant  remained  has 
until  ahe  disposed  of  it,  or  until  five  yean 
after  her  decree  was  {panted  in  Orc^m, 
when  it  is  practically  conceded  t^at  tiie  stat- 
ute of  limitatims  would  run  against  an  ac- 
tion of  this  c^raeter  unless  she  asserted  her 
right  to  her  intoest  in  the  community  prop- 
erty. 

The  questi(ms  presented  to  us  by  this  ap- 
peal are  new  in  this  Jurisdiction.  We  find 
no  case,  either  in  territorial  times  or  sinoe 
statehood,  wherein  these  particular  questions 
have  been  before  this  court.  We  have  ex- 
amined the  authorities  cited  by  appellant, 
and  many  others,  bearing  on  the  questions 
involved,  but  find  no  one  where  the  facts 
have  been  similar.  In  all  our  investigation, 
we  have  faerai  unable  to  find  a  case  where 
the  plaintiff  left  the  home  voluntarily, 
sought  redress  in  another  forum,  procured 
a  decree  of  divorce,  and  took  unto  herself 
another  hudHtnd;  t^erel^  dissolving  tb.» 
marital  community  of  herself  and  her  for- 
mer husband,  and  creating  a  new  one  with 
her  present  hiisband,  who  is  coplaintiff  in 
this  proceeding. 

We  are  not  prepared  to  say  that,  if  per- 
90nal  service  had  been  made  on  defendant  in 
the  etate  of  Or^n,  or  if  he  had  appeared 
and  contested  the  action  (tf  his  wife  for  di- 
vorce in  that  state,  that  court  would  not 
have  acquired  jurisdiction  of  the  community 
property  in  this  state.  But  it  is  alleged  in 
the  complaint  that  the  service  was  1^  pub- 
lication, and  it  is  not  alleged  that  the  de- 
fendant appeared  to  contest  the  acticm. 
Hence  we  conclude  that  court  did  not  ac- 
quire jurisdiction  of  the  community  prop- 
erty. The  statute  of  this  state  only  give& 
the  court  power  to  dispose  of  community 
property  after  the  divorce  is  granted.  In- 
deed, it  acquires  its  power  from  this  source 
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aione.  The  huaband  oontrole  the  oommtmit^ 
property  up  until  the  very  hour  of  the  dis- 
flolutioD  of  the  marriage  relation.  This  be- 
ing true,  the  question  arises,  How  can  the 
•courts  of  this  state  acquire  jurisdiction  of 
irhat  was  community  property  at  least  up 
until  the  time  the  divorce  was  granted  by 
the  Oregon  court,  even  though  it  be  true  that 
that  court  was  not  asked  to,  and  made  no 
attempt  to,  settle  the  property  rights .  be- 
'tveen  the  parties  as  husband  and  wife?  It 
is  presumed  from  the  complaint,  and  the  de- 
murrer concedes  it,  that  the  plaintiff  Mag- 
^e  Bednl  in  this  action,  and  Maggie  Sake 
in  that  action,  got  all  she  asked  for,  which 
seemed  to  satisfy  her  until  three  years  and 
more  after  she  had  assumed  a  new  com- 
munity, and  entered  into  a  life  contract  with 
another  husband.  As  we  see  it,  the  courts 
•of  this  state  are  powerless  to  dispose  of  this 
property  as  community  property  under  the 
•ezieting  circumstances.  The  courts  of  this 
state  have  not  been  called  up<m  to  dissolve 
the  marital  relations  existing  between  Harry 
Sake  and  Maggie  Soke,  and,  if  our  conclu- 
sion is  correct,  that  our  courts  can  only  ac- 
■quire  jurisdiction  in  an  actitm  of  this  char- 
acter,—that  is,  for  the  purpose  of  disposing 
•of  the  community  property, — 1^  the  entire 
-divorce  proceedings  being  before  the  courts 
■of  this  state,  then  our  courts  are  powerless 
to  grant  the  relief  demanded.  We  think  our 
■statutory  provision  ie  in  the  interest  of  good 
morals  and  public  policy,  and  any  other  rule 
would  be  dangerous  to  the  welfare  of  the 
-citizens  of  our  state. 

The  plaintiff  Magpie  Bedal  says  in  her 
•complaint  that  she  has  made  frequent  de- 
mands for  the  possession  of  and  the  right 
to  occupy  her  interest  in  the  property  sei- 
zed upon  and  improved  by  herself  and  for- 
mer husband.  She  does  not  say  when  or 
liow  she  made  these  demands,  and  counsel 
■for  respondent  insist  in  their  brief  that  the 
first  information  defendant  had  of  her 
■claims  was  when  the  summons  was  served 
upon  him.  We  do  not  think  this  a  matter 
-of  great  importance,  only  as  it  might  show 
the  good  faith  of  the  plaintiff  Maggie  Bedal. 
'Certain  it  is  that  she  had  lived  separate  and 
apart  from  her  former  husband  almost  nine 
jears  before  she  commenced  this  aetlon.  and 
we  are  not  informed  by  the  complatnt  why  it 
•was  not  eommenced  at  an  earlier  date.  It 
would  seem  that  after  she  had  lived  away 
-from  her  former  husband  and  home  for  al- 
most nine  years,  and  had  taken  unto  her- 
aelf  another  husband,  who  must  neceBsarily 
have  entered  Into  a  contract  to  support  and 
protect  her  until  death  ended  tiie  contract, 
«r  another  decree,  and  three  years  and 
liad  passed  under  this  new  ctrntraet,  the  de- 
fendant had  reason  to  believe  that  his  "labor 
al<me"  ou  the  SO  acres  of  land  would  be  left 
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to  him  and  his  children,  if  he  had  any,  for 
his  declining  years.  This  would  certainly  be 
the  equitable  view  to  take  of  it.  It  may  be 
that  the  husband  was  mtirely  to  blame  for 
the  separation.  We  know  nothing  of  this, 
or  what  their  troubles  were.  But,  as  we  have 
heretofore  said,  the  courts  of  this  state  were 
open  to  her,  and  would  have  provided  her 
with  all  the  protection  she  needed,  and  re- 
quired the  defendant  to  support  her  and  pro- 
vide her  with  means  with  which  to  employ 
counsel  and  conduct  her  case  through  the 
court  of  last  resort,  if  she  desired  to  do  so. 
It  is  a  matter  of  common  information,  not 
only  in  this  state,  but  throughout  the  Union, 
that  courts  will  always  see  that  the  wife  is 
properly  represented  and  protected  in  the 
trial  of  her  case;  and,  when  the  final  de- 
cree is  entered,  she  usually  has  her  full 
share  of  the  property,  if  there  is  any. 

We  will  now  briefly  review  the  authorities 
cited  by  appellants  in  support  of  their  con- 
tention that  under  the  complaint  in  this 
case  the  plaintiffs  should  recover  in  this  ac- 
tion. Counsel  says:  "The  primary  question 
involved  in  this  case  is  whether  either  party 
to  the  decree  of  divorce  may  thereafter 
maintain  an  action  for  a  partition  of  an  un- 
divided one-half  interest  in  the  real  prt^- 
erty  acquired  during  their  marriage,  when 
the  pleadings  and  decree  in  said  divorce  pro- 
ceedings did  not  refer  to  or  determine  any 
disposition  of  any  property,  and  such  decree 
was  rendered  in  a  state  other  than  where 
sudi  property  is  situated."  This  we  con- 
ceive to  be  the  important  question,  and  the 
one  upon  which  this  caee  must  be  reviewed 
in  the  light  of  our  statute. 

The  first  authority  to  which  our  attention 
is  called  in  support  of  this  contention  is 
Oodejf  V.  Oodey,  39  Cal.  157.  The  following 
facts  are  stated  in  the  opinion:  "It  appears 
by  the  all^tions  of  the  bill  that  the  parties 
were  married  in  1862,  and  that  for  some 
years  thereafter,  and  up  to  May  20,  1800, 
they  were  lawful  husband  and  wife.  On  tiie 
last-mentioned  day  the  decree  of  divorce  was 
entered,  divorcing  the  parties,  in  the  six- 
teenth judicial  district  court,  for  the  coun^ 
of  Kern.  The  appellant  instituted  the  action 
in  that  court,  though  at  the  time  of  its  com- 
mencement the  parties  in  fact  resided  in  the 
county  of  Santa  Barbara,  in  the  seventemth 
judicial  district  He  fraudulently  brought 
the  respondent  into  Eem  county  for  the  par- 
pose  of  havii^  the  process  served  upon  her, 
and,  the  service  having  been  effected,  ho  mis- 
informed her  of  the  purport  of  Uie  papers  so 
served  upcm  her,  and,  with  a  view  to  conceal 
their  true  nsture  from  her,  he,  as  soon  as 
the  (rfReer  making  the  serriee  had  departed, 
violently  to<dc  them  from  her  possession  and 
de8tr<7ed  than.  He  thereafter  retamed  the 
respondoit  to  her  home,  in^^anta  Barbara 
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county,  and  there  kept  her  restrained  of  hei' 
liberty,  and  secluded  from  all  intercourse 
with  her  friends,  and  in  ignorance  of  the 
pmdency  of  the  action>  and  thereby  deprived, 
of  course,  of  any  opportunity  to  make  her 
defense,  though  she  ha<l  a  good  one  on  the 
merits."  Can  it  be  seriously  contended  that 
fhe  facts  in  this  case  have  any  bearing  on 
the  issues  involved  in  the  case  at  bar?  It 
would  have  been  a  gross  injustice  to  the 
wife  to  have  permitted  the  husband  to  take 
(.he  advantage  of  her  in  the  manner  there 
attempted,  and  permit  him  to  thus  deprive 
her  of  her  rights  by  fraud  and  deception.  It 
will  be  observed,  however,  that  the  plaintiff 
in  that  action  did  not  leave  the  state  of 
California,  in  which  both  parties  resided,  to 
commence  his  suit  for  divorce;  only  going 
into  another  county  and  judicial  district  of 
the  state.  He  also  procured  personal  service 
on  the  defendant,  but  destroyed  it  before  she 
had  an  opportunity  to  inform  herself  of  the 
nature  and  character  of  the  action,  and  his 
every  act  was  tainted  with  an  attempt  to 
defraud  the  defendant.  He  goes  into  another 
county  of  the  state  to  commence  his  action, 
and  does  not  attempt  to  have  the  property 
rights  settled.  She  commences  her  action  at 
a  later  date,  and  after  she  is  informed 
of  the  nature  of  the  decree  in  the  former 
action  to  settle  the  property  rights,  and  the 
court  »ays  she  is  not  barred.  What  else 
could  the  court  say,  under  the  facts  in  that 
case!  She  had  not  voluntarily  had  her  day 
in  court,  and  had  had  no  opportunity  to  liti- 
gate her  rights.  In  other  words,  she  had  not 
proRecuted  an  action  for  a  decree  of  divorce 
in  another  forum,  and  then  come  back  to 
the  home  county  that  she  had  voluntiirily 
left  to  prosecute  another  action  in  the  name 
of  herself  and  another  husband  for  a  divi- 
sion of  the  community  property  of  herself 
and  former  husband. 

Our  attention  is  next  called  to  the  case 
Re  Burdick,  112  Cal.  387,  44  Pac.  734.  The 
facta  in  this  case  have  no  relation  to  the 
case  at  bar,  and  it  follows  the  case  of  Oodey 
V.  Oodep,  above  referred  to,  and  we  are  in 
full  sympathy  with  the  former  case,  under 
the  facto  as  therein  related. 

In  the  case  of  Biggi  v,  Biggi,  98  Cal.  35, 
35  Am.  St.  Rep.  141,  32  Pac.  803,  Mr.  Jus- 
tice Harrison  states  the  facts  as  follows: 
"The  plaintiff  was  at  one  time  the  wife  of 
the  defendant,  Narcisso.  and  in  October, 
1888,  pending  an  action  between  them  for 
divorce,  they  entered  into  an  agreement  for 
the  diviaiMi  of  their  property,  in  which  it 
was  provided  that  a  lot  land  situated  on 
San  Pablo  avenue,  in  Oakland,  should  be 
sold,  and  the  proceeds  of  the  sale  equally 
dindtd  between  them,  but  that  such  sale 
should  not  be  for  less  tiian  $3,100,  and  that, 
wlienever  an  offer  should  bo  made  therefor, 
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one  Vandercook  should  be  the  exclusive 
judge  as  to  the  value  of  said  premises,  and 
OB  to  accepting  or  rejecting  said  offer,  and 
that  they  would  abide  by  his  judgment,  and 
sell  the  premises  for  such  sums  as  Vender- 
co<^  might  determine.  This  lot  of  land  had 
been  purchased  during  the  marriage  of  the 
parties,  and  the  title  thereto  taken  in  the 
names  of  them  both,  hut  the  judgment  of  di- 
vorce which  was  afterwards  rendered  be- 
tween them  was  silent  upon  the  disposition 
of  the  community  property.  In  June,  1889, 
Vandercook  received  an  offer  of  $3,200  for 
the  property,  which  he  deemed  sufUcient 
therefor,  and  which  the  plaintiff  agreed  to 
accept;  but  the  defendant,  when  requested 
thereto,  refused  to  accept  the  offer  or  sig^ 
a  contract  of  sale  unless  he  should  receive 
the  pntire  proceeds  thereof."  The  trial  court 
held  that  the  plaintiff  had  no  interest  in  the 
land,  which  the  supreme  court  said  wna  er- 
ror. Why  not  error?  The  parties  to  the  di- 
vorce suit  had  agreed  upon  a  settlement  of 
this  property  as  community  property.  The 
court  had  jurisdiction  of  the  persons  and 
property.  They  had  entered  into  a  solemn 
contract  that  the  proceeds  should  be  equally 
divided  when  the  property  should  be  sold, 
and  the  court  of  last  resort  said  the  contract 
should  be  enforced. 

In  Gallaiid  v.  Galland,  38  Cal.  265,  cited 
by  appellants,  Mr.  Justice  Crockett,  speak- 
ing for  the  court,  states  the  facts  as  follows: 
"The  question  presented  aa  this  appeal  is 
whether  or  not  a  wife,  who,  without  cause 
or  provocation,  is  driven  from  her  husband's 
house  with  her  Infant  child,  and  is  wholly 
without  the  means  of  support,  can  maintain 
an  action  against  the  husband  for  a  reason- 
able allowance  for  the  maintenance  of  her- 
self and  child  unless  she  couples  with  the 
application  a  prayer  for  a  divorce."  The 
facts  in  thib  case  certainly  are  not  in  har- 
mony with  the  cose  presented  to  us  by  the 
complaint,  which  contains  no  aIIegati<Hi 
as  to  why  she  left  her  home  in  Idaho  and 
went  to  Oregon  to  procure  her  divorce.  In 
the  California  case  just  cited  the  ccmiptaint 
stated  "that  in  the  month  of  November, 
1864,  defendant  without  cause  or  provoca- 
tion, drove  plaintiff  from  his  house,  and 
ever  since  has  and  still  does  refuse  to  live 
or  cohabit  with  plaintiff,  allow  her  to  return 
to  his  house  or  to  speak  to  him,"  It  is  true, 
plaintiff  alleges  in  her  complaint  that  she 
has  demanded  possession  of  her  portion  of 
the  real  estate  which  was  community  prop- 
erty, and  that  the  defendant  refused  to 
allow  her  to  oeeupy  it,  but  it  is  not  shown 
when  she  made  this  demand;  owing  to  ths 
fact  that  she  took  up  her  residence  in  Ore- 
gon, procured  her  divorce  there,  and  was 
married  to  her  coplaintifT,  Charles  Bedal,  on 
the  20th  of  March,  1900.  We  aaavme  that 
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she  did  not  maJce  this  demand  until  after 
she  had  formed  a  new  community  with  her 
present  huabaod.  It  ia  hardly  fair  to  assume 
tliat  defendant,  Sake,  would  extend  a  very 
warm  reception  to  the  plaintiff  Maggie 
Bedat,  or  encourage  her  very  much  in  hei 
ambition  to  procure  for  herself  and  husband 
one  half  of  the  property  that  he  had  been 
left  to  care  for  and  improve  during  her  ab- 
sence in  procuring  a  divorce  and  the  selec- 
tion of  another  life  companion. 

In  the  case  of  Lake  v.  Bender,  IS  .Nev. 
361,  4  Pac.  711,  7  Pac.  74,  we  find  the  facts 
to  be  stated  as  follows:  "When  the  cause 
came  on  for  trial,  it  was  agreed  by  the  re* 
spective  parties  and  ordered  by  the  court 
that  the  issues  relating  to  the  dispositimi 
of  the  property  should  be  withdravn  fnHD 
the  considenitton  of  the  jury,  and  reserved 
for  future  consideration  and  determination 
by  the  court,  in  case  a  divorce  should  be 
granted.  Upon  the  special  findings  and  the 
verdict  of  the  jurj'  the  divorec  prayed  for 
was  granted.  Subsequently  the  court,  sit- 
ting without  a  jury,  tried  the  issues  relat- 
ing to  the  character  and  disposition  of  the 
property,  and  found  that  it  belonged  to  the 
defendant  individually."  It  does  not  aeem 
that  any  judgmont  rendered  under  the 
above  state  of  facts  could  in  any  way  affect 
the  case  at  bar.  It  is  a  very  long,  instruc- 
tive case,  with  the  authorities  bearing  on 
the  issues  presented,  collated,  and  comment- 
ed upon;  but  we  find  nothing  that  enlight- 
ens us  on  the  issues  involved  in  the  case 
wc  are  considering,  or  that  strengthens 
counsel  in  his  position. 

Again,  in  Weiss  v.  Bethel,  8  Or.  522,  Mr. 
Justice  Watson  states  the  facts  in  this  lan- 
guage :  "This  suit  was  originally  com- 
menced in  the  circuit  court  for  Jadtson 
county,  but  afterwards  transferred  to  that 
of  Benton  county  by  an  order  of  the  court 
first  named,  upon  written  stipulation  of  par- 
ties. After  the  transfer,  plaintiff  filed  an 
amended  complaint,  by  leave  of  the  court, 
and  made  several  other  parties  defendants. 
Her  amended  complaint  states,  in  substance, 
that  she  was  married  to  defendant,  Albert 
Bethel,  in  1857,  and  lawfully  obtained  a 
divorce  from  him  on  the  ground  of  desertion 
at  Uie  June  term,  1806,  of  the  circuit  court 
of  Jadcson  county :  that  at  the  time  of  the 
divorce  the  defendant.  Albert  Bethel,  was 
the  owner  of  the  Adam  Holder  dtmation  land 
claim,  in  Benton  county,  Oregon,  .  .  . 
containing  301.62  acres;  also  of  lots  1,  2,  3, 
and  4,  in  block  8,  of  the  city  of  Corvallis,  in 
said  county;  that  at  the  time  she  filed  hei 
complaint  for  divorce  she  was  ignorant  of 
the  condition  of  said  real  estate;  that  said 
Bethel  kept  his  busineBs  secret  from  her, 
and  led  her  to  believe  that  he  had  sold  or 
effectually  encumbered  it,  so  that  at  the  time 
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she  did  not  know  what  disposition  he  had 
made  of  it."  How  can  this  case,  under  thi» 
statement  of  facts,  have  any  bearing  on  the 
question  at  issue  T  The  wife  commenced  her 
action  in  the  jurisdiction  where  the  defend- 
ant resided  and  the  property  wan  situated, 
but  in  her  action  for  relief  she  pleads  that 
by  the  fraudulent  representations  of  the  de- 
fendant she  was  led  to  believe  that  the  prop- 
erty was  encumbered,  and  that  she  could 
not  reach  it.  No  such  charge  in  made 
against  the  defendant  in  this  action,  and  no 
reason  given  for  leaving  the  jurisdiction  oi 
the  defendant  and  property  to  commence  her 
action  in  another  state. 

In  the  case  of  Whetstone  v.  Coffey,  48 
Tex.  2G9,  the  facts,  as  we  gather  them  from 
the  opinion,  are  that  the  plaintiff  in  that 
action  lived  with  her  husband  upon  320 
acres  of  land,  the  right  to  which  had  been 
obtained  under  the  pre-emption  law  (Whet- 
stone and  his  wife).  The  plaintiff  in  this 
case  resided  upon  the  land  from  1850  to 
1859.  In  1859  the  husband  sold  the  land  to 
Ben  Vansickle,  without  her  consent  being 
given  to  the  said  sale.  The  court  says  it 
was  then  community  property  of  Anderson 
Whetstone  and  his  wife,  Margaret  Whet- 
stone. To  show  that  she  never  parted  with 
said  right  by  abandonment  or  otherwise,  she 
alleged  that  she  was  forced  to  leave  her  said 
honiefitead  and  follow  her  then  husband  and 
family ;  that  he  shortly  thereafter  aban- 
doned her;  that  neither  he  nor  she  had  any 
other  homestead  up  to  the  time  that  a  di- 
Toroe  was  cd)tained,  in  1865;  that  she  has 
never  acquired  one  since.  Under  such  a 
state  of  facts,  it  is  not  to  be  concluded  that 
she  had  lost  her  right  to  the  land  up  to  the 
time  of  the  decree  of  divorce  by  his  aban- 
donment of  and  separation  from  her.  It  is 
not  shown  here  that  the  plaintiff,  who  seeks- 
to  establish  her  right  to  her  interest  in  the 
community  property  of  her  deceased  hus- 
band, although  she  was  divorced  from  him,, 
sought  such  relief  with  her  coplaintiff,  her 
husband,  at  the  time  of  the  institution  of 
the  action.  In  other  words,  she  had  not 
formed  a  new  community.  But  it  was  shown 
that  all  proceedings  were  In  the  state  of 
Texas, — both  in  the  action  for  divorce,  as 
well  as  the  one  for  her  interest  in  the  prop- 
erty. 

CoJvin  V.  Reed,  53  Pa.  375.  fa  cited  by  ap 
pellants.  The  statement  in  this  oase  ia  that 
James  and  Susanna  Taylor  at  the  time  of 
their  marriage,  in  May,  1857,  were  citizens, 
of  Pennsylvania.  Shortly  after  their  mar- 
riage tb^  made  a  visit  to  Iowa  and  re- 
turned, Mrs.  Taylco-  not  being  pleased  with 
the  country.  After  their  return  she  de- 
clared to  him  her  Intention  not  to  live  with 
him,  and  refunded  to  him  $40, — his  bill  for 
the  expenses  of  her  journey  to.  Iowa.  She- 
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Temained  in  All^heny  City  and  he  went 
bade  to  Bedford  county  in  October,  and  re- 
mained there  until  May,  1868,  when  he  sold 
his  farm  to  the  defendant,  and  removed  to 
Iowa,  leaving  his  wife  in  Fennsylrania.  In 
1800  Taylor  commenced  proeeedinge  for  a 
divorce  a  vnioulo,  and,  aft«-  due  publication 
of  notice,  a  divorce  was  decreed  on  the 
ground  of  the  desertion  alleged  to  have 
taken  place  in  Pennsylvania.  Susanna  Tay- 
lor had  no  actual  notice,  and  at  the  time 
was  a  resident  citizen  of  the  state  of  Penn- 
sylvania, never  having  left  it.  The  question, 
on  thia  state  of  facts,  is  whether  the  Iowa 
court  had  jurisdiction  to  declare  the  divorce 
of  Mrs.  Taylor,  so  as  to  discharge  the  lands 
of  her  husband  in  Pennsylvania  from  her 
right  of  dower.  In  closing,  the  court  says: 
"These  ailments  have  been  noticed,  and  it 
has  been  shown,  I  think,  that  the  principle 
finds  a  limit,  when  confronted  by  the  equal 
and  prior  right  of  another  state,  and  by  the 
acts  of  a  plaintiff  who  has  almnd(nied  his 
domicil  and  his  remedy  to  take  up  a  new 
domicil,  where  the  defendant  has  never  ap- 
peared." Applying  this  rule  to  the  case  at 
bar,  what  standing  has  the  plaintiff  in  this 
court!  She  voluntarily  abandons  her  domi- 
cil and  takes  up  her  residence  in  another 
state,  there  procures  her  decree  of  divorce 
on  a  service  by  publication,  the  defendant 
not  appearing  to  contest  her  action,  and 
then,  after  a  number  of  years,  and  after  her 
new  contract  of  marriage,  comes  to  the  court 
that  always  had  jurisdictitm  of  the  property 
for  relief. 

In  Reel  v.  Klder,  62  Pa.  308,  1  Am.  Rep. 
414,  cited  by  appellants,  we  find  the  follow- 
ing language  in  the  syllabus:  "The  injured 
party  in  the  marriage  relation  must  seek  re- 
dress in  the  forum  of  the  defendant,  unless 
where  the  defendant  has  removed  from  what 
was  before  the  common  domicil  of  both." 

We  scarcely  feel  justified  in  prolonging 
this  discussion,  or  reviewing  the  large  num- 
ber of  authorities  cited  by  learned  counsel 
for  respondent.  It  seems  to  us  that  the  au- 
thorities we  have  heretofore  copied  from  and 
discussed  preclude  the  appellants  from  a  re- 
covery in  this  action  on  the  pleadings, — at 
least  as  they  now  stand;  and  the  plaintiff 
having  dissolved  the  old  community,  if  not 
by  her  Oregon  divorce,  by  her  new  one 
formed  ia  the  marriage  to  her  coplaintiff, 
precludes  her  from  maintaining  an  action 
for  the  community  property. 

In  Heaton  v.  Sawyer,  60  Vt.  495,  16  Atl. 
166,  it  was  held  that  where  the  wife  and 
children  on  the  granting  of  the  divorce 
moved  from  the  premises,  and  were  absent 
two  years,  it  was  an  abandonment  of  the 
homestead.  Wiggin  v.  Bvzzell,  58  N.  H. 
329,  holds  that  "a  divorce  obtained  by  a 
wife  bars  her  homestead  right  in  her  hua- 
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band's  property,  unless  such  right  is  re- 
served by  the  decree  of  divorce."  Brady  v. 
Kreuger,  8  S.  D.  464,  SO  Am.  St.  Bep.  771, 
06  X.  W.  1083,  holds:  *'When  the  relation  of 
husband  and  wife  is  tenniuated  by  divorce, 
she  ceases  to  have  any  claim  upon  or  right 
in  his  property,  whether  homestead  or  other- 
wise, unless  such  right  is  preserved  to  her 
by  the  decree  of  divorce.  Whenever  there- 
after she  seeks  to  assert  any  claim  of  any 
character  in  any  part  of  the  husband's  prop- 
erty, she  must  establish  her  right  by  sudt 
de^«e,  or  by  valid  contotct  between  herself 
and  him." 

In  RoshoU  V.  Mehits,  3  N.  D.  513,  23  U 
R.  A.  239,  67  N.  W.  783,  a  well-con- 
sidered and  interesting  case,  in  which 
the  authorities  are  collated  and  dis- 
cussed by  Chief  Justice  Bartholomew, 
he  uses  this  significant  language :  "And 
it  is  true  that  courts  liberally  con- 
strue homestead  laws  for  the  purpose  of  ef- 
fectuating their  wise  and  beneficent  inten- 
tions, to  the  end  that  no  family,  through  the 
misfortune  of  poverty  or  the  death  of  its 
legal  head,  may  be  deprived  of  shelter,  and, 
where  the  homestead  cwisists  of  a  farm,  as 
in  this  case,  of  support.  But  all  the  reasons 
which  have  induced  the  law  to  favor  the 
wife  or  widow  in  the  matter  of  homestead 
rights  are  entirely  absent  in  cases  of  di- 
vorce." See  DoyUi  v.  Oohurn,  6  Allen,  71. 
Burnett  v.  Barnett,  9  N,  M.  205,  50  Pac. 
337,  a  New  Mexico  case,  by  Chief  Justice 
Smith,  is  a  very  interesting  one.  We  find 
this  pertinent  language  used:  "It  ia  wis- 
dom that  forbids  the  multiplication  of  liti- 
gation on  the  same  subject,  and  spares  suit- 
ors needless  vexation  in  the  determination 
of  their  rights.  The  parties  to  this  con- 
troversy, having  been  separated  by  final  de- 
cree of  a  court  of  competent  jurisdiction,  ue 
estopped  from  further  harassing  each  other 
as  consorts  in  any  other  tribunal." 

A  great  many  other  authorities  are  cited 
by  counsel  for  respondent,  supporting  those 
already  referred  to  in  this  opinion,  but  we 
do  not  feel  called  upon  to  pursue  this  dis- 
cussion further.  Tlie  plaintiff  Maggie  Bedal 
voluntarily  abandoned  her  home,  and  ob- 
tained her  decree  of  divorce  in  a  forum 
without  jurisdiction  to  dispose  of  the  com- 
munity property, — being  service  by  publica- 
tion,— thereafter  marries  another,  and  then 
forms  a  new  community;  and  she  will  have 
to  look  to  her  present  community  for  her 
future  support  and  happiness.  We  do  not 
think  she  should  enjoy  the  fruits  of  her  new 
community,  and  have  a  pension  from  her 
former  one. 

The  judgment  of  the  District  Court  is  af- 
firmed, with  costs  to  respondent. 


Ailahle,  J^  concurs. 
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Idaho  Scpbuix  Court. 


JnvB, 


SvUItam,  Ch.  J,,  dissenting: 

I  tun  unable  to  concur  in  the  condusion 
reached  hy  the  majcoity  of  the  court.  8ee- 
tion  24t)0,  Bev.  Stat  1887,  provided  how 
ciMnmunity  and  bompstead  pn^pertj  shall  be 
disposed  of  in  case  of  divorce,  and  is  as  fol- 
low£:  ''In  case  of  the  dissolution  of  the 
marriage  by  the  decree  of  a  court  of  com- 
petent jurisdiction,  the  oonununiiy  property 
and  the  homestead  must  be  assigned  as  fol- 
lows :  ( 1 )  If  the  decree  be  rendered  on  the 
ground  of  adultery  or  extreme  cruelty,  the 
community  property  muat  be  assigned  to 
the  respective  parties  in  such  proportions  as 
the  court,  from  all  the  facts  of  the  case 
and  the  condition  of  the  parties,  deems  just. 
(2)  If  the  decree  be  rendered  on  any  other 
ground  than  that  of  adultery  or  extreme 
cruelty,  the  community  property  must  be 
equally  divided  between  the  parties.  (3)  If 
a  homestead  has  been  selected  from  the  com- 
munity property,  it  may  be  assigned  to  the 
innocent  party,  either  absolutely  or  for  a 
limited  period,  subject  in  the  latter  case  to 
the  future  disposition  of  the  court;  or  it 
may  be  divided,  or  be  sold  and  the  proceeds 
divided.  (4)  If  a  homestead  has  been  se- 
lected from  the  separate  property  of  either, 
it  must  be  assigned  to  the  former  owner  of 
such  property,  subject  to  the  power  of  the 
court  to  assign  it  for  a  limited  period  to  the 
innocent  party,"  In  the  case  at  bar  it  is  al- 
leged in  the  complaint  that  the  property  in- 
volved is  community  property  acquired  by 
the  joint  efforts  of  both  husband  and  wife, 
and  thereafter  was  homestead  under  the 
laws  of  this  state  hy  the  wlfto.   While  it 


does  not  appear  on  what  grounds  the  wife 
obtained  the  divorce  in  the  Oregon  court,  the 
presumption  is  that  it  was  on  sufBoient 
ground,  and  that  Uie  husband  was  in  fault. 
If  it  was  obtained  on  any  other  ground  than 
that  of  adultery  or  extreme  cruelty,  and  had 
been  obtained  in  a  competent  court  (rf  the 
state  of  Idaho,  said  secti<m  of  the  statute 
provides  that  the  community  property  must 
be  equally  divided  between  the  parties ;  and 
in  other  eases  it  raust  be  divided  as  the 
court,  from  all  the  facts  of  the  case  and 
conditim  of  the  parties,  deems  just.  And 
1  do  not  think  the  fact  that  the  divorce 
was  obtained  in  the  state  of  Or^fon  is  a 
auSleient  reason  for  depriving  the  wife  of  a 
part  of  the  property  that  she  had  helped  to 
accumulate.  A  court  of  equity  would  have 
power  to  do  justice  between  the  parties  after 
the  evidence  was  introduced  on  the  trial, 
and,  if  it  showed  the  wife  was  entitled  to  re- 
ceive a  portion  of  the  property  that  she  as- 
sisted in  accumulating,  she  certainly  ought 
to  have  it.  The  plaintiff  in  this  action  hod 
filed  a  declaration  of  homestead  on  the  land 
in  controversy,  and  S  3041,  Rev.  Stat.  1887, 
declares  that  a  homestead  can  be  abandoned 
only  by  a  declaration  of  abandonment,  or  a 
grant  of  conveyance  thereof,  executed  and 
acknowledged  as  therein  specified. 

The  question  of  an  innocent  purchaser  of 
said  property,  for  value,  without  notice,  is 
not  involved  in  this  case.  I  think  the  alle- 
gations of  the  complaint  state  a  cause  of  ac- 
tion and  the  demurrer  should  have  been 
overruled. 


UNITED  STATES  CIRCUIT  COURT 
Re  GEORGE  M.  HILL  COHPAKT. 


FIRST  NATIONAL  BANK  OF  CHICAGO, 
Appt., 

V. 

Robert  O.  LAW,  Trustee,  etc.,  of  George  M. 
Hill  Company. 

(130  Fed.  »15.) 

t.  A  trnniifer  of  property  forbidden  by 
the  bunlcrvptcy  act  le  not  effected  by  tbe 
appropriatlnn  by  a  bank  of  tbe  balance  of 
tbe  bankrupt's  dejtoslt  account  Id  payment 
of  hts  iDdebtednpHs  to  It  after  knowledxe  of 
tbe  bankruptcy. 


Note. — For  other  cases  in  this  series  as  to 
what  constitutes  an  unlawful  preference  with- 
in the  meanlntc  of  the  bankruptcy  act,  see 
RerKei-  v.  Varrelmann,  i:^  L.  R.  A.  SOS:  Akers 
V.  Rowan.  10  L.  It.  A.  705;  Manning  v.  Beck. 
m  L.  R.  A. 


OF  APPEALS,  SEVENTH  CIRCUIT. 

tt.  Payment  to  a  bank,  by  an  InMOlveat 
within  four  months  of  the  Institution  of 
bankruptcy  proceedings  against  blm,  of  noteit 
Riven  to  and  discounted  for  other  persons 
by  tbe  bank,  constitutes  preferential  payment* 
which  tbe  bank  must  retam  to  be  entitled  to 
share  In  the  bankrupt's  estate,  altboagh  the 
Indebtedness  was  not  charged  by  tbe  bank 
asalDBt  tbe  maker  of  the  notes,  but  was  car- 
ried In  tbe  accounts  of  the  payees. 

3.  In  deterininlnir  whctlier  op  not  the 
dealln*a  between  a  bank  aad  an  in- 
'  HOlvent  enntomer  have  deereaoed  the 
estate  within  four  months  prior  to  the  In- 
stitution of  bankruptcy  proceedings,  bo  as  to 
require  tbe  bank  to  return  the  amount  of  sucb 
decrease  In  order  to  l>e  entitled  to  prove 
claims  against  tbe  estate,  all  the  transactions 
must  be  considered.  Including  payments  by 
tbe  Insolvent  upon  notes  given  to  and  dls* 


14  L.  U.  A.  108 :  Cutler  v.  Pollock.  26  L.  B.  A. 
377;  Sandwich  Mfg.  Co.  v.  Max,  24  U  B.  A. 
.VJ4:  Kv  FlXHi.  50  L.  R.  A.  603;  Tatman  v. 
Humphrey-,  63  T*  H.  A.  T3S. 
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conn  ted  for  other  penoni,  alttaougb  sncb  aotei 
do  not  fcppear  Ib  bU  aeeonot  on  the  bank's 

books. 

4.  The  Increane  of  contlnv«i>t  llnbillty 
Of  am  Inoolvcnt  jfermon  to  tt  bank 
br  reastRi  of  the  discount  for  him  of  notes 
executed  by  other  persona  and  Indorsed  br 

Mm  cannot  be  taken  Into  consideration  In 
determining  whether  or  not  the  result  of 
trsnsactlona  between  him  and  the  bank  with- 
in four  montba  of  the  Institution  of  the 
bankruptcy  proceedings  has  been  to  decrease 
the  esute,  so  as  to  require  the  bank  to  re- 
turn the  amount  of  the  decrease  In  order  to 
be  permitted  to  file  claims  against  the  estate. 

5.  Only  tlie  Bmoant  of  dircet  loss  to 
tk«  estate  of  aa  iaaolvent  during  tbe 
period  of  tour  months  prior  to  tbe  Institution 
of  bankruptcy  proceedings,  because  of  trans- 
acttons  with  a  bank  conslBting  of  payments 
and  loans,  muat  be  returned  by  the  bank  In 
order  to  be  permitted  to  Hie  claims  against 
tbe  estate. 

(April  12,  1004.) 

APPEAL  by  the  First  National  Bank  of 
Chicago  from  a  decree  of  the  District 
Court  of  the  United  States  tor  the  NorUiem 
District  of  Illinois'  refusing  to  permit  it  to 
file  claims  Aguinst  the  bankrupt  estate  of 
the  Geoi^  M.  Hill  Company.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Argued  before  JenkiM,  Qroaeeup,  and 
Baker,  Circuit  Judges. 

,tfr.  Orrllle  PeeUiam,  for  appellant: 
Where  there  was  an  account  current  be- 
tween the  parties,  the  account  should  be 
taken  as  one  continuing  transaction  for  the 
four  months;  and,  if  it  appears  that  the  in- 
debtedness was  greater  at  the  end  of  the 
four  months  than  it  was  at  the  b^inning, 
there  is  no  preference,  no  matter  what  pay- 
ments may  appear  in  the  account  during  the 
time. 

Re  Dickson,  55  L.  R.  A.  349,  49  C.  C.  A. 
574,  7  Am.  Bankr.  Rep.  188,  lU  Fed.  726; 
C.  8.  Morey  Mercantile  Co.  v.  Schiffer,  52 
C.  C.  A.  249,  7  Am.  Bankr.  Rep.  670, 114  Fed. 
447;  Kimball  v.  E.  A.  Rosenham  Co.  52  C. 
C.  A.  33,  7  Am.  Bankr.  Rep.  718,  114  Fed. 
85;  GTatM  T.  Elliaon,  62  C.  C.  A.  366,  8  Am. 
Bankr.  Eep.  15.3,  114  Fed.  734;  Ke  Sagor, 
57  0.  C.  A.  412,  S  Am.  Bankr.  Rep.  361,  121 
Fed.  658;  Jaquith  v.  Alden,  189  U.  S.  78, 
47  L.  ed.  717,  23  Sup.  Ct.  Rep.  649. 

Payments  by  the  bankrupt,  during  the 
four  months,  of  tlie  bankrupt's  own  notes, 
which  did  not  enter  into  the  current  account 
between  the  parties,  and  which  notes  were 
not  received  by  the  bank  from  the  bankrupt, 
but  from  various  third  parties,  if  prefer- 
ences, constitute  preferences  to  the  various 
third  parties  from  whom  tbe  bank  received 
the  paper,  and  not  preferences  to  tbe  bank. 

He  Weieener,  8  Am.  Bankr.  Rep.  177 ;  Re 
WtUerhury  Furniture  Co.  8  Am.  Bankr.  Rep. 
79,  114  Fed.  265. 

The  appropriation  by  the  bank  of  Uie 
60  L,  R.  A. 


U.  Hill  Co.  69 

bankrupt's  balance  on  March  6,  1002,  at 
which  time  the  parties  were  mutually  in- 
debted on  dnnands  then  due  and  payable, 
was  n  proper  exercise  of  the  r^ht  of  set-off, 
was  expressly  authorized  by  the  act,  and 
was  not  in  effect  a  preferential  payment. 

Bankruptcy  Act  1898,  B  68a,  30  Stat,  at 
L.  665,  chap.  541,  U.  S.  Comp.  Stat.  1901,  p. 
3460;  Rohinaoa  v.  Wieeorain  M.  i  F.  7ns. 
Co.  Bank,  0  Bias.  117,  Fed.  Cas.  No.  11,969; 
Scott  v.  ilrtnsfron^,  146  U.  S.  499,  36  L.  ed. 
1059,  13  Sup.  Ct.  Rep.  148;  2  Bouvier,  Law 
Diet.  Rawle's  Rev.  988 ;  Waterman,  Set-Off, 
2d  ed.  8  10,  p.  13,  note. 

Afr.  HoraM  Kemt  Tmuut,  iHth  Uewra. 
M.  Ib  CoCaem,  Cliarlea  T.  ITMNH^a,  and 
Janaw  H,  WUkeraoM,  for  appeUee: 

The  amount  of  the  deposit  account  which 
was  applied  1^  the  bank  on  its  debt  waa 
both  received  fr<Mn  the  bankrupt  and  applied 
by  the  bank  with  actual  knowledge  of  tbe, 
insol\-engr.   Sudi  a  payment  is  a  preference. 

Re  Stege,  64  G.  C.  A.  116,  8  Am.  Bankr. 
Hep.  SIS,  116  Fed.  342. 

The  payments,  amounting  to  $17,500.  were 
made  on  the  bankrupt's  own  paper,  pajwble . 
to  the  bank.    This  net  balance  was  a  prefer- 
ence which  must  be  refunded. 

J*tfte  V.  Chicago  Title  &  T.  Co.  182  U.  S. 
438,  46  L.  ed.  1171,  21  Sup.  Ct.  Rep.  906. 

When  the  bank  purchased  the  notes  exe- 
cuted to  the  third  persons  from  the  payees 
it  became  tbe  absolute  owner  of  them. 
When  tbe  notes  were  paid  by  the  bankrupt, 
the  bank  received  the  money,  not  as  agent 
of  the  payees,  who  had  ceased  to  have  any 
title,  but  in  its  own  right. 

The  bank  became  the'  creditor,  and  re- 
ceived the  money  as  such  in  payment  of  a 
debt  which  it  alone  had  the  right  to  collect. 

The  preference  was  to  the  creditor  who 
received  the  money  which  the  bankrupt  paid, 
not  to  one  who  received  nothing  from  the 
bankrupt,  and  would  be  further  interested 
in  the  transaction  only  in  the  event  that  the 
bankrupt  made  no  preferential  payment  to 
anyone. 

Bean  V.  Laftin,  o  Nat.  Bankr.  Reg.  333, 
Fed.  Cas.  No.  1,172;  Sicarte  v.  Siegel,  64  C. 
C.  A.  399,  117  Fed.  13;  Re  Wyly,  116  Fed. 
38,  8  Am.  Bankr.  Rep.  604;  Re  Conhain,  97 
Fed.  923 ;  Re  Lyon,  68  C.  C.  A.  143,  121  Fed. 
723;  Re  Wolf,  122  Fed.  127;  Re  Bullock, 
116  Fed.  067. 

Jenkins,  Circuit  Judge,  delivered  the 
opinion  of  the  court ; 

The  First  National  Bank  of  Chicago,  the 
appellant  here,  filed  in  the  bankruptcy  court 
its  amended  claim  against  the  estate  of  tbe 
bankrupt. 

The  indebtedness  to  the  appellant  is  not  in 
dispute.    The  contest  below,  as  here,  had  ref- 
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Apb., 


bankrupt  within  four  montlu  prior  to  the 
filing  of  the  petition  in  bankruptcy.  On 
Jnne  4,  1S03,  the  referee  made  an  order 
which,  upon  petition  for  review,  he  oertifled 
to  the  court  below,  wherein  he  found,  first, 
that  there  was  due  to  tbs  bank  from  the 
bankrupt  nptui  notes  executed  by  it  payable 
to  the  bank,  and  upon  its  indorsements  of 
notes  of  third  persons,  held  by  the  bank,  the 
sum  of  $65,644.46;  secmd,  that  the  bank- 
rupt for  four  mouths  priw  to  the  filing  of 
the  petition  in  bankruptcy  was  wholly  in- 
solvent, and  not  possessed  of  property  suffi- 
cient to  pay  its  d^ts;  third,  that  within 
the  period  of  four  months  the  bank  reeeiTed 
from  the  bai&rupt  the  sum  of  $3,700.93, 
which  was  paid  and  received  with  knowledge 
1^  the  bank  of  the  fact  of  insolvency,  and 
that  such  payment  was  a  preference  which 
the  trustee  was  entitled  to  recover  from  tho 
.bank;  fourth,  that  within  the  stated  period 
the  bankrupt  paid  to  the  bank  tha  further 
sum  of  $77,005.63,  which  was  received  with- 
out knowledge  of  the  bankrupt's  insolvency, 
which  payment  constituted  a  preference 
which  the  bank  wao  bound  to  pay  to  the  trus- 
tee as  a  ccndititm  of  proving  its  claim 
against  the  estate.  It  was  thereupon  ordered 
that  the  claim  of  the  bank  be  disallowed,  un- 
less the  bank  should  within  ten  days  pay  to 
the  trustee  the  amount  of  $80.706.4<(,  and,  if 
such  sum  should  be  paid,  the  claim  of  the 
bank  should  be  allowed  at  the  sum  of 
350.01.  On  the  22d  of  July,  1903,  upon  the 
hearing,  the  court  below  approved  and  ctm- 
firmed  the  findings  and  judgment  of  the  ref- 
eree, which  decree  the  bank  brings  here  for 
review. 

The  bankrupt,  a  corporation  engaged  in 
the  hook  business  in  the  city  of  Chicago,  and 
against  whom  a  petititm  in  bankruptcy  was 
filed  on  March  6,  1902,  had  been  for  a  long 
time  a  customer  of  the  First  National  Bank, 
maintaining  a  deposit  account  with  it,  and 
was  a  constant  and  large  borrower  of  money 
from  it.  The  bank  was  ignorant  of  the  in- 
solvency of  the  bankrupt  until  March  4, 
1902,  two  days  before  the  filing  of  the  peti- 
tion in  bankruptuy.  In  its  dealings  with 
the  bankrupt  the  bank  kept  a  "loan  account" 
and  a  "deposit  account."  The  loan  account 
included  direct  loans,  being  discount  to  the 
bankrupt  of  its  notes  ( herein  desi^ated  as 
direct  indebtedness),  and  notes  of  custom- 
ers of  the  bankrupt  rewivfd  from,  indoi'^ed 
by,  and  discounted  for  it  (herein  called  con- 
tingent indebtedness ) .  During  the  same 
period  the  bank  discounted  for  others  of  its 
customers  notes  of  the  George  M.  Hill  Com- 
pany to  a  large  amount,  indorsed  by  such 
other  customers.  Such  discounts,  however, 
did  not  appear  in  the  loan  account  of  the 
bankrupt  kept  by  the  bank,  but  in  the  loan 
account  of  the  customers  fen:  whom  the  dis- 
M  L.  ».  A. 


counts  were  made.  On  November  0th,  the 
commencement  of  the  period  of  four  months 
immediately  preceding  the  fllii^  of  the  peti- 
tion in  bankruptcy,  the  loan  account  stood 
as  follows: 

Direct  indebtedness    $30,000  00 

Contingent  indebtedness   39,700  00 


$69,700  00 

On  March  6,  1002,  the  date  of  the  filing  of 
the  petition  in  bankruptcy,  the  loon  account 
exhibited  aa  follows: 

Direct  indebtedness   $23,500  00 

Contingent  indebtedness   61,829  86 


$76,329  86 

There  was  in  fact  $20,000  in  addition  paid 
during  the  stated  period,  but  with  the  money 
of  the  bank  loaned  for  that  purpose.  The 
loans  were  for  like  amounts,  and  were  con- 
temporaneous with  the  payments,  and  are 
treated  by  the  referee  as  renewals  and  not 
considered  aJs  payments.  Tlie  amount  ac- 
tually paid  by  the  bankrupt  upon  its  direct 
indebtedness  during  the  stated  period  of 
four  months  was  $17,600.  The  last  pay- 
ment, $2,500,  was  made  January  7,  1902, 
and  reduced  the  direct  indebtedness  at  that 
date  to  $16,000,  at  which  sum  it  remained 
until  February  11th,  when  $5,000  was  added, 
and  on  March  1st  $3,500  more  was  loaned, 
making  the  total  direct  indebtedness,  at  the 
date  of  filing  the  petition  in  bankrupti^, 
$23,500. 

On  the  second  day  before  the  filing  of  the 
petition  in  bankruptcy,  and  after  knowledge 
of  the  insolvency  of  the  George  M.  Hill  Com- 
pany, the  bank  appropriated  the  balance  in 
the  deposit  account  standing  to  the  credit 
of  the  company,  to  wit,  $3,700.93,  and  ap- 
plied it  upon  the  direct  ind^tedness  in  the 
loan  account. 

During  the  stated  period  of  four  months 
the  bankrupt  paid  to  the  bank  on  its  prom- 
issory notes  discounted  by  the  bank  for 
third  parties,  and  owned  by  the  bank,  the 
sum  of  $59,505.53.  These  payments  do  not 
appear  upon  the  loan  account  of  the  bank 
with  the  George  M.  Hill  Company,  but  in 
the  loan  account  kept  by  the  bank  with  the 
customeis  for  whom  the  discount  of  the 
notes  was  made.  The  sums  thus  received  by 
the  bank  within  the  stated  period  of  fonr 
months  were  theue: 


On  loan  account    $17,500  00 

In  payment  of  bankrupt's  notes 

discounted  by  the  bank  for 

third  parties"   69,506  63 

Appropriated  balance   3,700  93 
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These  accounts  the  referee  held  to  be  pref- 
erences, the  appropriated  balance  to  be  re- 
paid to  the  trustee,  because  received  with 
knowledge  of  !iisolven<7,  and  the  others  to 
be  repaid  as  a  condition  of  the  allowance  of 
the  bank's  claim. 

The  Gontentim  here  is  with  respect  to  the 
ruling  upon  each  of  these  sums. 

First.  With  respeet  to  tlie  appropriated 
balance  of  $3,700.93,  it  was  ruled  below  that 
lieeaiise  the  appropriati<at  of  that  unoiint 
was  with  knowledge  d  the  insolvency  the 
Geoi^  M.  Hill  Company  it  was  a  transfer 
of  properly  amounting  to  a  preference,  un- 
der 8  00a  of  the  bankruptcy  act  of  July  1, 
1&08,  chap.  641,  80  Stat,  at  L.  S62,  U.  8. 
Comp.  Stat.  1901,  p.  3445.  It  is  sufficient  to 
say  that  the  precise  question  has  recently 
been  ruled  to  the  contrary  by  Hhb  Supreme 
Court,  in  2ieu>  York  County  Nat.  Bank  v. 
Masaejf,  192  U.  S.  138,  48  L.  ed.  380,  24  Sup. 
Ct.  Rep.  199.  In  this  respeet,  therefore,  the 
referee  and  the  court  were  in  error. 

Second.  It  is  iusisted  by  the  appellant 
that  payment  by  the  bankrupt  of  notes  given 
by  it  to  third  parties  and  discounted  by  the 
bank  were,  under  the  law,  preferential  pay- 
moits  to  those  for  whom  the  bank  discounted 
the  notea,and  were  not  preferential  payments 
to  the  bank.  We  are  not  able  to  concur  in 
this  ccMitention.  The  fact  that  the  bank  did 
not  enter  these  notes  in  its  loan  account 
with  the  bankrupt,  but  in  the  account  wltii 
the  parties  for  whom  thqr  were  discounted, 
la  of  no  moment.  The  real  questim  is. 
What  was  the  true  nature  of  the  transaction  ? 
Was  payment  under  the  law  preferential  to 
the  bank  rnxiving  payment?  The  title  of  the 
bank  to  these  notes  was  absolute.  The  debt 
thereby  evidenced  was  a  debt  owing  by  the 
bankrupt  to  the  bank.  True,  the  original 
payees  of  the  notes  were  liable  to  the  bank 
upon  their  indorsements  of  the  notes,  con- 
tingent upon  their  dishonor  by  the  maker 
and  upon  due  notice  of  such  dishonor.  True 
that,  in  the  absence  of  a  bankruptcy  law, 
payment  of  the  notes  by  the  maker  would 
inure  to  the  benefit  of  the  indorsera,  reliev- 
ing them  from  such  contingent  liability. 
True,  also,  that  the  debt  of  the  bankrupt  ex- 
preesed  by  the  notes  would  beoome  a  debt  to 
the  indorsers  if  and  when,  in  discharge  of 
their  liability  as  indorsers,  they  should  re- 
possess themaelves  of  the  noteB.  But  it  was 
the  bank,  not  the  indorsers,  who  received  the 
preferential  payment.  The  release  of  the 
indorsers  from  contingent  liability,  if  such 
release  was  effected  by  such  payment,  was 
an  incident  not  affecting  the  penalty  im- 
posed by  the  bankruptcy  act  for  the  receipt, 
however  innocent,  of  a  preferential  pay- 
ment. Within  the  definitions  of  the  bank- 
ruptcy act,  the  indorser  has  been  held  to  be 
a  creditor  of  the  bankrupt,  while  his  liabil* 
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ity  as  an  indoraer  is  ctmtingent,  so  as  to 
charge  him  with  preferential  payment  made 
to  the  holder  of  the  note.  Swarts  v.  Siegel, 
54  C.  C.  A.  309,  117  Fed.  13.  But  none  the 
less  is  the  owner  of  the  note  likewise  sub- 
jected to  the  penalties  of  the  act  tar  receipt 
of  such  preferential  payment.  Swaria  v. 
Fourth  yat.  Bank.  54  C.  0.  A.  387,  117 
Fed.  1.  In  these  cases  both  the  bank  and  the 
indorsers  were  held  diargeable  for  receipt  of 
preferential  payment  by  reason  of  the 
amount  paid  to  the  bank,  which  payment 
must  be  refunded  before  either  par^  could 
prove  an  independent  claim  against  the 
bankrupt  with  which  the  oUier  party  was  in 
no  wise  connected.  This  would  not  result, 
ns  counsel  supposed,  that  in  such  case  tiie 
insolvent  estate  would  recover  twice  what  it 
lost.  Only  the  amount  hy  whidi  the  assets 
of  the  estate  had  been  depleted  must  be  re- 
turned. 

It  is  further  said  that  the  bank,  reusing 
to  receive  payment  of  the  notes,  would 
thereby  discharge  the  indorser.  The  con- 
tention is  not  free  from  difficulty,  and,  if 
that  result  would  follow,  the  enforcement  of 
the  act  would  be  productive  of  injustice. 
But  we  think  the  matter  has  been  ruled  by 
the  Supreme  Court  in  Barthohu}  v.  Bean, 
18  Wall.  U36,  21  L.  ed.  860,  a  case  arising 
under  tiie  former  bankruptcy  act  (Act 
March  2,  1867,  chap.  176,  14  Stat,  at 
L.  €34,  536 ) .  The  question  was  pte- 
fiented  in  that  case,  and  Mr.  Justice 
Miller,  delivering  the  opinion  of  the  court, 
said:  "It  is  very  obvious  that  the  statute 
intmded,  in  pursuit  of  its  poIi<7  of  equal 
distribution,  to  exclude  both  the  holder  of 
the  note  and  the  surety  or  indorser  from 
the  right  to  receive  payment  from  the  in- 
solvent bankrupt.  It  is  forbidden.  It  is 
called  a  fraud  upon  the  statute  in  one  place 
and  an  evasion  of  it  in  another.  It  was 
made  by  the  statute  equally  the  duty  of  the 
holder  of  the  note  and  of  the  indorser  to 
refuse  to  receive  such  a  payment.  Under 
these  circumstances,  whatever  might  have 
been  the  right  of  the  indorser,  in  the  absence 
of  the  bankrupt  law,  to  set  up  a  tender  by 
the  debtor  and  a  refusal  of  the  note  holder 
to  receive  payment,  aa  a  defense  to  a  suit 
againat  him  as  indorser,  no  court  of  law  or 
equity  could  sustain  such  a  defense,  while 
that  law  furnishes  the  paramount  rule  of 
conduct  for  alt  partiea  to  the  tranaaction; 
nnd  when,  in  obeying  the  mandates  of  that 
law,  the  indorser  is  placed  in  no  worse  po- 
aition  than  he  was  before,  while,  by  receiv- 
ing the  money,  the  holder  of  the  note  makes 
himself  liable  to  a  judgment  for  the  amount 
in  favor  of  the  bankrupt's  assignee,  and 
loees  his  right  to  recover,  either  of  the  in- 
dorser or  of  the  bankrupt'a  eatate." 

Within  the  rule  in  Pirie  v.  Cbioaao  TMm 
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&  T.  Co.  182  U.  S.  438,  45  L.  ed.  1171,  21 
Sup.  Ct.  Rep.  906,  and  in  Re  Ft,  Wayne 
Electric  Corp.  39  C.  C.  A.  682,  99  Fed.  400, 
w«  have  no  doubt  that  the  amount  of  these 
notes  thus  paid  should  be  refunded  as  a  con- 
dition that  the  bank  prove  its  other  claim. 
The  payment  of  the  several  notes  was  the 
payment  of  a  debt  within  the  stated  period, 
which  inured  to  the  detriment  of  the  bank- 
rupt's estate,  disturbing  the  equality  of  the 
statute  and  forbidden  by  the  statute. 

Third.  In  Jaquith  v.  Alden,  180  U.  S.  78, 
47  L.  ed.  717,  23  Sup.  Ct.  Bep.  649,  it  was 
ruled  tiiat  payments  on  »  running  account, 
in  the  usual  course  of  business,  by  a  person 
whose  property  has  actually  become  insuf- 
ficient to  pay  debts,  where  new  sales  suc- 
ceeded payments,  and  the  net  result  was  to 
increase  liis  estate,  and  the  seller  bad  no 
knowledge  or  notice  oi  the  insolvency,  and 
no  reasMi  to  believe  an  intention  to  prefer, 
are  not  preferences  which  must  be  surren- 
dered as  a  eonditi<m  to  the  allowance  of  a 
pnx^  of  claim  under  the  bankruptcy  act.  It 
is  insisted  by  the  appellant  that  under  this 
rule  it  was  improper  to  require  the  repay- 
ment  of  the  sum  917,600  paid  during  the 
stated  period  upon  the  direct  indebtedness. 
It  is  to  be  observed  that  this  account  with 
the  bankrupt,  kept  by  Uie  bonk,  does  not  in- 
clude the  notes  of  the  bankrupt  discounted 
by  the  bank  for  the  respective  payees  of 
those  notes,  and  which,  as  we  have  said  in 
the  preceding  paragraph,  was  the  debt  of  the 
bankrupt  to  the  bank,  and  upon  whidh  was 
paid  the  sum  of  $59,605.63  during  the  stated 
period.  We  think  that,  in  stating  the  ao- 
coimts  between  the  parties,  within  the  rule 
declared  in  Jaquith  v.  Alden,  all  the  trans- 
actions between  the  parties  must  be  in- 
cluded, and  that  we  are  not  limited  to  an 
noconnt  AS  it  is  stated  or  was  kept  by  the 
bank,  because  we  are  to  inquire  whether  the 
net  result  of  the  transaction  was  to  increase 
or  decrease  the  estate  of  the  bankrupt.  If 
the  account  was  stated  including  that 
amouut,  there  remains  no  question  that  the 
net  result  of  the  dealings  was  to  decrease 
the  bankrupt's  estate,  and  that  the  bank  is 
therefore  chargeable  with  the  amount  of 
that  net  decrease  as  a  condition  of  proving 
its  claim.  Treating  the  account,  however, 
as  it  is  stated  by  the  bank,  there  appears, 
during  the  stated  period,  to  have  been  a  de- 
ereasfl  of  direct  indebtedness  of  $6,500,  and 
an  increase  of  contingent  indebtedness  of 
$12,129.18,  showing  an  apparent  net  in- 
crease of  indebtedness  of  $5,629.18.  The  in- 
quiry presents  itself  whether  the  contingent 
indebtedneas  is  properly  included  in  that  ac- 
count. That  contingent  indebtedness  was 
the  contingent  liability  of  the  bankrupt  up- 
on notes  of  its  customers  discounted  by  the 
bank  upon  its  indorsement  of  those  notes 
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and  the  proceeds  paid  to  the  bankrupt.  This 
created  no  increase  of  the  bankrupt's  estate, 
for  these  notes  were  assets  of  the  bankrupt, 
which  by  the  transaction  it  had  simply  con- 
verted into  money.  Its  liability  upon  thes» 
notes  to  the  bank  was  cmtingent  upon  dis* 
honor  of  the  notes  and  due  notice  of  sucfa 
dishonor,  and  the  bank's  claim  thereon 
might  be  proved  as  a  contingent  claim.  The 
amount  of  liability  could  only  be  determined 
at  the  maturity  of  the  notes.  At  the  time 
of  the  bankruptcy  the  amount  of  these  notes 
was  $61329.86,  upon  whidi  there  was  paid 
by  makers  of  them,  at  or  before  ^  hearing 
of  the  referee,  the  sum  of  94.438.IB. 
Whether  and  to  what  extent  the  beidEnipt's 
;  estate  diould  be  charged  could  only  he  de- 
termhied  when  the  oonHngent  liability  had 
becfune  an  absolute  liability.  But,  since  the 
test  is  not  whether  the  bank  was  damaged 
by  it,  or  the  indebtedness  to  it  inoeased, 
but  whether  the  bankrupt's  estate  was  in- 
creased, and  as  the  discount  of  these  notes 
did  not  increase  the  bankrupt's  estate,  but 
operated  merely  to  convert  existing  assets 
into  cash,  we  do  not  think  that  this  con- 
tingent liability  should  be  permitted,  in 
stating  the  account,  to  work  an  increase  of 
benefit  to  the  estate. 

The  referee  and  the  court  belmr  flowed, 
as  a  preferential  payment,  the  sum  of  $17,- 
500  upon  the  direct  indebtedness  during  Uie 
stated  period,  upon  the  postulate  that  there 
Was  a  decrease  of  that  direct  indebtedness 
during  the  stated  period  of  $6,600.  These 
payments  were  made  on  or  pricnr  to  January 
7,  1908,  reducing  the  direct  indditedness  at 
that  date  to  $15,000;  but  by  discounts  ob- 
tained February  1  Ith  of  $5,000,  and  March 
1st  of  $3,500,  the  direct  indebtedness  was  in- 
creased from  $16,000  on  January  7th  to 
$23,500  at  the  date  of  filing  the  petition  in 
bankrupti^.  The  actual  decrease  of  indebt- 
edness between  the  6th  day  of  November, 
1901,  and  the  6tli  day  of  March,  1902,  was 
$6,500,  and  yet  the  court  below  has  charged 
as  a  preferential  payment  the  total  pay- 
ments made  upon  this  direct  indebtedness  of 
•¥17,500,  ignoring  the  subsequent  discount  by 
the  bank  during  the  stated  period,  and  by 
which  the  estate  was  increased.  The  court 
below,  nevertheless,  ignored  the  payment  of 
$20,000  because  the  payments  were  made  by 
renewal  notes,  and  the  estate,  with  respect 
to  increase  or  decrease  of  assets,  was  unaf- 
fected thereby.  By  the  bankruptcy  statute, 
9  57jf  (30  Stat,  at  L.  560,  chap.  541.  U.  S. 
Corap.  Stat.  1901,  p.  3443),  the  claims  of 
creditors  who  have  received  preferences  shall 
not  be  allowed  unless  such  creditors  shall 
surrender  their  preferences;  and  under  the 
rule  in  Jaquith  v,  Alden  we  must  ascertain 
the  net  result  of  gain  or  loss  to  the  estate 

during  the  stated  period ;  and,  treating.JJii* 
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account  of  direct  indebtedness  by  itself, 
there  was  a  direct  loss  to  the  estate  of  only 
$6,500,  and  the  ainoant  of  preference  could 
Mily  be  that  sum.  Restoration,  not  punish- 
ment, is  the  object  of  this  law.  It  was, 
therefore,  not  correct  to  hold  the  entire  pay- 
ment of  $17,500  to  be  a  preference.  It  re- 
sults, therefore,  that,  in  ascertaining  the 
amount  which  should  be  required  to  be  paid 
to  the  trustee  as  a  cMidition  of  proving  the 


'claim  of  the  bank,  the  amount  of  payments 
upon  the  notes  of  the  bankrupt  discounted 
to  third  parties,  to  wit,  $59,505.53,  should 
be  included,  to  which  should  be  added  the 
amount  of  preference  on  direct  indebtedneai 
of  $6,500,  making  a  total  of  $66,005.63. 

The  decree  is  reversed,  and  the  cause  is  re- 
majided,  with  directions  to  the  court  below 
to  enter  a  decree  in  conformity  with  the 
views  herein  expressed. 


ILLINOIS  SUPBEME  COTJRT. 


John  OABIBALDT  ef  al.,  Appta., 

V, 

Fanny  O'CONNOB. 

(210  III.  2S4.) 

1.  MerekantB  wfeo  Da«  m  portion  or  the 
»l«ew«ak  KdJolalMK  ttaelr  plKcc  of 
bvalneMB  for  reecivlnsr  and  uhlpplnv 
(oodB  to  such  an  extent  that  travelers  are 
limited  to  the  uae  of  a  narrow  paaaageway 
dnrtns  most  of  the  bniincM  boors  of  tbe 
dar  ar«  bound  to  uw  reasonable  care  to  see 
that  Hucb  paMagewaj  Is  kept  safe,  and  can- 
not be  rexarded  as  bavtoc  done  ao  If  they 
have  permitted  It  to  be  strewn  with  straw 
and  loose  bananaa. 

Z.  The  presence  of  m  loose  bMi«n»  «p- 
•M  the  wnllc  cannot  be  resarded  as  the 
sole  cause  of  the  fall  of  a  pedestrian  In  atep- 
ping  thereon,  where  merchants  use  the  walk 
adjoining  their  place  of  bUBlneaa  for  recelv- 
Ing  and  shipping  goods  to  ancb  an  extent  ap 
to  coDQne  travelers  to  a  narrow  passageway 
daring  most  of  the  buahieaa  boars  of  tbe  day : 
bat  Bocb  wrongfal  use  of  tbe  walk  Is  a  con- 
tributing cause,  which  will  render  tbe  mer- 
chants liable  for  the  injnry. 

(June  23,- 1904.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Court,  First  District, 
affirming  a  judgment  of  the  Circuit  Court 
for  Cook  County  in  plaintiff's  favor  in  an 
actitMi  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by 
defendant^)'  negligence.  Affirmed. 
The  facta  are  stated  in  the  opinion. 
Messrs.  Vtt  BTothers,  for  appellants; 
The  case  having  been  tried  and  sent  to 

Note. — As  to  obstruction  of  street  or  aide- 
walk  for  buainese  purposes,  see  also,  in  this 
series.  Flynn  v.  Taylor,  14  U  B.  A.  636,  and 
casea  in  note  thereto. 

As  to  lUbUlty  of  one  using  sidewalk  In 
front  of  bis  bnlldlng  to  store  stone  slabs  for 
tnjnrles  thereby  occasioned,  see  Bachmel  v. 
CUrk,  62  C  E.  A.  959. 

As  to  liability  for  Injury  caused  by  fall  of 
Inmber  plied  In  portion  of  atreet,  aee  Kramer  v. 
Soothem  R.  Co.  52  U  B.  A.  859;  Basse  v. 
Bosers,  94  L.  B.  A.  183 ;  and  Eessler  v.  Berger, 
81  L.  B.  A.  611. 
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the  jury  as  a  ne^igence  ease,  it  is  too  Isie 
now  to  urge  here  that  defendants  are  UaUe 
on  the  groimd  that  th^  unlawfully  ob- 
structed a  highway. 

Martin  v.  Pettit,  117  N.  Y.  118*  0  L.  R.  A. 
794,  22  N.  E.  666. 

A  verdict  based  on  mere  conjecture  or  a 
surmise  should  not  be  permitted  to  stand. 

Lake  Share  d  M.  S.  R.  Co.  v.  Parker,  181 
III.  557,  23  N.  E.  237. 

The  duty  does  not  rest  upon  the  shutting 
owner  to  keep  the  sidewalk  in  front  of  his 
property  in  a  safe  condition. 

Chicago  v.  Crosby,  111  111.  538;  Chicago  v. 
O'Btien,  111  HI.  532,  53  Am.  Rep.  940; 
Oridley  v.  Bloomington,  68  III.  47. 

There  is  an  entire  absence  of  any  evidence 
tending  to  show  that  defendants  made  an 
unreasonable  or  unlawful  use  of  the  side- 
walk. 

McDonald  v.  English,  85  III.  232  ;  2  Dill. 
Mun.  Corp.  4th  ed.  S  730. 

Even  if  defendants  did  make  use  of  a 
portion  of  the  sidewalk,  it  does  not  neces- 
sarily follow  that  th^  were  therefore  bound 
to  keep  the  portion  not  so  used  in  a  safe 
condition. 

lAnehen  v.  Western  Electric  Co.  29  App. 
Div.  462,  51  N.  Y.  Supp.  1080. 

These  boxes  on  the  sidewalk  were  not  the 
proximate  cause  of  the  injury.  They  were 
not  even  a  concurring  cause.  The  banana 
was  the  independent,  unrelated,  dficient, 
and  therefore  sole  proximate,  cause. 

Laiidgraf  v.  Kuh,  188  III.  484,  59  N.  E. 
501;  1  Thomp.  THeg.  S5  46,  1306;  Pullman 
Palace  Car  Co.  v.  LaocX:,  143  HI.  242,  18  L. 
R.  A.  215.  32  N.  E.  285. 

It  was  not  appellants'  duty  to  protect  the 
sidewalk  from  the  acts  of  strangers. 

Bchueler  t.  Mwller,  193  111.  402,  61  N.  E. 
1044. 

Mr.  P.  S.  O^RyaM,  for  appellee: 

Public  highways  belong,  from  side  to  side, 
and  end  to  end,  to  the  public. 

State  v.  Berdeita,  73  Ind.  193,  38  Am. 
Rep.  117 ;  24  Am.  &  Eng.  Enc.  Law,  p.  33. 

The  public  are  ««tlgd,,^,^bbgfe 
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passage  along  the  highway,  but  to  &  free 
passage  along  any  portion  of  it  not  in  the 
actual  use  of  some  other  traveler. 

2  Dill.  31uu.  Corp.  9  656. 

Abutters,  subject  to  municipal  control, 
may  use  the  street  in  front  of  their  premises 
for  loading  or  unloading  goods  or  mer- 
chandise. 

OtIlanaH  v.  Oilman,  107  N.  Y.  360,  1  Am. 
St.  Rep.  831,  14  N.  E.  264  ;  24  Am.  ft  Eng. 
Enc  Law,  p.  36. 

But  the  use  must  be  temporary  and  rea- 
sonable. 

People  V.  Cunningham,  I  Denio,  524,  43 
Am.  Dec.  709;  24  Am.  ft  Eng.  Enc.  Law. 
p.  36. 

Whether  such  use  is  r^sonable  or  not  is 
generally  a  qucHtion  of  fact  for  the  jury. 

Callanan  v.  Oilman,  107  N.  Y.  360,  1  Am. 
St.  Rep.  831,  14  N.  E.  264;  24  Am.  ft  Eng. 
Enc.  Law.  p.  36;  Murphy  v.  Leggett,  164 
N.  Y.  121.  68  N.  E.  42,  29  App.  Div.  309, 
£1  N.  Y.  Supp.  472;  lAnehen  v.  Western 
Electrie  Co.  20  App.  Div.  462,  51  N.  Y. 
Supp.  1080. 

Bonra,  J.,  delivered  the  opini<m  of  the 
«ourt: 

Tbo  judgment  of  the  dreuit  court  of  Cook 
«ounty  awarding  appellee  damages  in  the 
sum  of  $3,500  against  the  appellants  for  a 
personal  injury  received  by  the  appellee 
from  a  fall  on  the  sidewalk  in  front  of  the 
place  of  business  of  the  appellants  in  the 
cit^  of  Chicago  was  affirmed  by  Vbe  appellate 
court  for  the  first  district,  and  by  tiieir 
further  appeal  the  appellants  have  brought 
the  record  into  review  in  this  court. 

The  appellants  were  engaged  in  business, 
as  dealers  in  fruits,  in  a  building  at  the 
comer  of  State  and  South  Water  streets, 
in  the  city  of  Chicago.  Their  business  house 
had  its  front  on  South  Water  street,  and 
the  east  side  thereof  abutted  on  State  street 
a  distance  of  about  96  feet.  The  theory 
upon  which  recovery  was  had  was  that  the 
appellants  had  unreasonably  and  unneces- 
sarily so  occupied  and  obstructed  the  side- 
walk on  State  street  with  boxes  containing 
bananas  or  other  fruits,  bunches  of  bananas, 
and  barrels,  as  to  force  pedestrians  into  a 
narrow  passageway  between  the  boxes  and 
Inrrels,  which  was  littered  with  straw,  hay, 
and  loose  bananas,  and  that  the  appellee,  in 
company  with  her  sister,  when  endeavoring 
to  pass  along  the  sidewalk,  was  forced  into 
this  narrow  pasmgewny,  and  while  walking 
there,  in  order  to  permit  the  passage  of  a 
workman  who  was  wheeling  a  truck,  she 
stepped  behind  her  sister,  and.  while  walking 
there,  stepped  upon  a  banana  and  slippet 
and  fell  to  the  pavement,  and  ther^j  re- 
ceived the  injuries  for  which  the  damages 
-were  alloived.  Appellants  «mtend  titere  was 
«6  L.  R.  A. 


no  proof  that  they  or  any  of  their  em- 
ployees dropped,  or  placed,  or  caused  the 
banana  upon  which  appellee  fell  to  be,  upon 
the  walk,  and  that  the  only  grotmd  upon 
which  the  recovery  can  be  supported  is  that 
the  appellants  were  charged  with  the  duty 
of  seeing  that  that  portion  of  the  sidewalk 
where  appellee  was  wmlldng  was  in  a  safe 
condition  for  the  safe  passage  of  pedes- 
trians; and  appellants  insist  that  by  their 
motion  for  a  peremptory  instruction  to  the 
juty  to  return  a  verdict,  in  their  favor,  and 
by  the  presentation  to  the  court  of  certain 
instructions  to  be  given  to  the  jury,  and 
tho  refusal  of  the  court  to  give  the  same, 
the  question  whether  such  duty  devolved 
upon  the  appellants  is  presented  to  this 
court  for  determination. 

The  evideuce  showed  the  appellants  re- 
ceived  daily  about  a  ear  load  of  bananas  in 
bunches,  as  they  grew  in  a  state  of  nature, 
and  that  tliey  made  sales  doily  of  about  the 
same  quantity  of  bananas;  that  they  had 
a  basement  extending  under  the  sidewalk  oa 
State  street,  and  maintained  five  holes  or 
openings  near  the  curb  line  of  the  sidewalk 
on  that  side  of  the  building,  through  which 
the  bananas  were  passed  into  the  basement: 
that  they  delivered  these  bananas  to  their 
customers  sometimes  through  the  openings 
in  the  sidewalk  and  at  other  times  throupi- 
the  front  doom  of  their  establiahm«it,  which 
o]>enPd  on  South  Water  street.  The  lAnnnaB 
were  delivered  to  their  customers  either 
Iioxed.  or  in  barrels,  or  in  bunches,  as  re- 
ceived. The  boxes  of  bananas  and  the 
;  bunches  which  were  brought  out  of  the  front 
door  of  the  store  for  delivery  to  customers 
were  often,  in  fact  daily,  brouj^t  around  to 
and  piled  upon  tlie  sidewalk  on  State  street,  as 
were  also  boxes  and  other  packages  axid  arti- 
cles prepared  for  delivery  to  the  eustmners 
of  the  appellants.  These  boxes,  barrels,  and 
loose  bunches  of  bananas,  on  the  day  on 
which  tlie  appellee  was  injured,  were  so 
placed  upon  the  walk  as  to  occupy  all  of  the 
walk  except  a  uarrow  pn'-sagewiy  near  the 
middle  thereof,  and  were  piled  to  such 
height  that  a  person  passing  along  the  side- 
walk could  not  see  over  them.  This  passage- 
way was  littered  with  straw  and  hay.  and 
some  single  bananas  had  become  brolcen 
from  the  bunches  and  were  lying  on  the 
ntraw  and  hay.  Such  was  and  had  been  the 
condition  of  the  walk  for  more  than  three 
hours  before  the  appellee  reoeifed  the  fait 
and  injuries;  in  fact,  the  evidraice  showed 
that  such  was  the  daily  condition  of  the 
walk. 

Abutters  upon  a  public  street  may  use  the 
sidewalk  in  front  of  their  premises  for  the 
purpose  of  loading  and  unloadii^  goods, 
merchandise,  or  other  lilce  articles  in  which 
th^  may  deal  or  use;  but  (^sidewalks  be- 
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loig  to  tbe  public,  and  the  public  primarily 
have  the  riglit  to  the  free  and  unobstructed 
use  thereof,  subject  to  reaswaUe  and  neces- 
sary limitations,  one  oi  which  is  the  right 
q£  an  abutting  pn^erty  owner  to  tempo- 
rarily obBtruct  the  walk  by  loading  or  un- 
loading goods,  wares,  or  merchandise  when 
such  obstruction  is  reas(mably  necessary. 
Such  (^truotion  must,  however,  be  both 
reasonable  as  to  the  necessity  therefor,  and 
fCTiporaiy  in  point  of  time.  The  prior  and 
superior  right  of  passage  is  possessed  by  tbe 
public.  A  merchant  or  business  man  cannot 
be  permitted  to  so  conduct  his  business  <rf 
receiving  and  delivering  the  commodities  in 
which  he  deals  as  that  the  sidewalks  shall 
be  substantially  appr<^riated  to  the  trans- 
action  of  his  affairs.  A  business  which  has 
reached  that  magnitude  cannot  be  accommo- 
dated by  the  appropriation  of  the  public 
sidewalloi  to  its  purposes;  but  the  proprietor 
must  enlarge  his  place  of  business,  procure 
another  location  whidi  will  meet  its  de- 
mands, or  otherwise  provide  for  the  trans- 
action  of  his  business  in  such  a  manner  that 
the  public  will  not  be  asked  to  submit  to 
other  than  rea8<mable  and  merely  tempcvary 
obstnicticnu  of  the  public  way.  The  evi- 
dence in  the  case  at  bar  tended  to  show  that 
the  occupation  of  the  sidewalk  by  appeltantB 
was  unreasonable,  being  practically  a  seiz- 
ure of  the  larger  portion  of  the  public  walk 
for  the  private  use  of  the  appellants,  and 
that  such  use  was  practically  permanent, 
and  Bubstantially  excluded  the  public,  at  all 
times  during  the  business  hours  of  the  day, 
from  the  use  of  all  of  the  sidewalk  except 
the  narrow  way  between  the  boxes,  barrels, 
packages,  and  bunches  of  bananas  which  were 
placed  there  by  the  appellants.  The  appel- 
lants, therefore,  without  authority  of  law, 
excluded  appellee  from  all  parts  of  the  pub- 
lic sidewalk  except  the  narrow  way  which 
they  selected  for  her  use.  They  wrongfully 
forced  her  to  accept  that  narrow  way  as  her 
only  means  of  passage,  and,  for  that  reason, 
we  think  it  devolved  upon  the  appellants,  as 
a  legal  duty,  to  exercise  reasonable  care  to 
see  that  such  passageway  was  kept  reason- 
ably safe.  lu  Murphy  v.  Leggett,  164  N,  Y. 
121,  58  "H.  E.  42,  the  like  conclusion  was 
reached,  and  the  same  duty  declared  to  be 
obligatory  upon  an  abutter  who,  by  an  xm- 
reasonable  use  of  the  public  walk,  compelled 
a  pedestrian  to  use  a  limited  portion  of  the 
public  way. 

There  was,  in  the  case  at  bar.  circumstan- 
tial, but  competent,  proof  tending  to  show 
that  the  banana  came  to  be  on  the  sidewalk 
by  the  acts  of  the  appellants  or  their  serv- 
ants; but  it  was  not  necessary  to  the  sub- 
mission of  the  case  to  the  Jury  it  should 
have  been  so  proved.  The  intervening  act  of 
A  third  person  does  not  necessarily  relieve 
£6  L.  K.  A. 


the  author  of  an  earlier  n^igent  or  wrong- 
ful act  from  responsibility.  21  Am.  &  Eng. 
Enc.  Law,  2d  ed.  4&2.  The  unreasonable  and 
unjustifiable  use  of  the  public  walk  by  the 
appellants  forced  the  appellee  to  walk  altmg 
the  narrow  passageway,  walled  on  one  side 
by  bona  piled  to  auch  a  height  on  the  walk 
that  she  was  unable  to  see  above  tbem,  and 
on  the  other  by  boxes  and  barrels  which  re- 
stricted her  course  and  limited  her  foot- 
steps. Straw  and  loose  bananas  were  on  the 
pavement  where  she  was  thus  c(»npelled  to 
walk.  If  the  banana  on  which  she  slipped 
had  not  been  there,  sfaewould  not  have  fallen ; 
if  the  sidewalk  had  not  been  obstructed  by 
the  appellants,  she  would  not  have  been  com- 
pelled to  walk  where  the  banana  was  lying. 
Manifestly,  therefore,  the  presence  of  the 
banana  on  the  walk  cannot  be  considered 
as  the  sole  cause  of  the  injury.  The  negli- 
gent wrongful  acts  of  the  appellants  con- 
tributing to  the  infliction  of  the  injury  were, 
alt  of  the  cireumstances  of  the  case  being 
considered,  of  a  nature  likely  to  produce 
some  such  injury  to  passers-by.  When  the 
intervening  cause  of  an  injury  is  of  a  nature 
which  could  reas<»iably  have  been  uitioipat- 
ed,  the  earlier  negligent  act,  if  it  contribut- 
ed to  the  injuries,  may  be  regarded  as  the 
proximate  cause.  Armour  v.  Golkotcaka, 
202  III.  144,  66  N.  E.  1037 ;  21  Am.  ft  Eng. 
Enc.  Law,  2d  ed.  491.  The  appellants  were 
engaged  in  handling  unboxed  bunches  of 
bananas  on  the  sidewalk.  The  dropping  of 
a  loose  banana  on  that  part  of  the  sidewalk 
whereon  the  appellants  compelled  the  pub- 
lic to  walk  was  . reasonably  to  be  apprehend- 
ed, as  was  also  the  danger  that  pedestrians 
would  be  caused  to  fall  and  be  injured  by 
stepping  on  such  bananas.  The  appellants 
were  therefore  properly  regarded  as  respon- 
sible for  a  failure  to  use  reasonable  care  to 
keep  the  passageway,  to  which  they  wrong- 
fully restricted  passers-by,  in  a  reasonably 
safe  condition. 

The  judgment  is  affirmed. 


CHICAGO  ft  GRAND  TRUNK  RAILWAY 
COMPANY  et  ah,  Appta., 

V. 

Heni-y  HART. 

(200  Hi.  414.) 

Statvtorr  permlMKion  to  a  railway  eom- 
pmuT  to  lease  Its  property  does  not  ab- 
solve it  from  liability  for  Injuries  to  em- 
ployees of  the  lessee  because  of  defects  In 

~  NOTB.— -AB~~to~iiabUity~of  lesior  of  "railroad 
for  Injuries  to  servants  of  lessee,  see  also  cases 
In  note  to  Carutheri  v.  Kanua  City,  Ft.  S.  k 
M.  &.  Co.  44  L.  R.  A.  7B8,  and  the  later  case 
of  Harden  v.  North  Carolina  B.  Co.  BII  L.  B.  A. 

Digitized  by  Google 


Illinois  Svpkeme  Court. 


Afh., 


rolling  Block,  althou^  they  are  due  solely 
to  the  latter'B  negligence,  unlen  tbe  statute 
so  uroTides. 

(Sooftj  CartwHght,  and  Rickt.  J  J.,  dttaent,) 
(April  20,  1904.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Court,  First  District, 
affirming  a  judgment  of  the  Superior  Court 
for  Coolc  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  per- 
atmal  injuries  alleged  to  have  been  etbUaed 
by  defendants'  negligence.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Kmmmw  M.  *-"i'*t,  fw  appel- 
lantB: 

There  is  no  liability  as  against  the  junc- 
tion company,  lesM»-. 

2  Elliott,  Railroads,  }  469. 

The  substance  of  the  adjudications  of  this 
court,  holding  the  lessor  liable  to  members 
oi  the  piiblic,  as  such,  for  injuries  sustained 
1^  them  on  account  of  the  lessee's  negli- 
gence, is  that,  as  to  the  public, — that  in  to 
say,  as  to  third  parties  who  are  brought  in 
nmneetion  with  tbe  operatim  of  a  leased 
road  by  a  lessee  cnnpany, — ^the  lessee  com- 
pany and  its  employees  are  regarded  as  the 
agents  and  emplc^reeB  of  the  lessor  com- 
pany, which  lessor  nnnpany  is  held  liable, 
on  grounds  of  public  policy,  to  members  of 
the  public  for  negligent  or  wrongful  acta 
of  tbe  servants  and  agents  of  the  leasee 
company  operatihg  a  rood  which  this  same 
public 'had  granted  power  to  the  lessor  com- 
pany to  ciHistrut^  and  operate. 

Usher  t.  Wabash  Nav.  Co.  14  111.  86. 
56  Am.  Dec  404;  Ohieago,  St.  P.  d  F.  du 
L.  R.  Co.  V.  McCarthy,  20  111..  386,  71  Am. 
Dec.  285;  Ohio  d  M.  R.  Co.  v.  Dunbar,  20 
111.  623>  71  Am.  Dec.  291;  Illinoia  C.  B.  Co. 
V.  ^Htii^an,  21  111.  640;  Illinois  C.  R.  Co. 
V.  Kanouse,  39  111.  272,  89  Am.  Dec.  307; 
Toledo,  P.  (£  W,  R.  Co.  v.  Rumhold,  40  IlL 
143 ;  Peoria  d  R.  I.  R.  Co.  v.  Lane,  83  111. 
448 ;  Pittslmrgh,  C.  A  8t.  L.  R.  Co.  t.  Camp- 
bell, 86  111.  443;  Chieago  d  E.  R.  Co.  t. 
Meeeh,  163  111.  305,  46  N.  B.  290;  Wabash, 
at.  L.  4  P.  R.  Co.  V.  Peyton,  106  111.  684, 
46  Am.  Kep.  705. 

Tlie  principle  has  no  application  to  the 
case  at  bar.  Here  the  claim  is  by  an  em- 
ployee of  the  lessee,  ictc  a  breach  of  the  con- 
tract entered  into  by  the  employee  and  the 
lessee,  viz.,  that  the  employer,  the  lessee, 
should  furnish  the  emplcg^  with  reasonably 
safe  machinery  with  which  to  work. 

Baltimore  d  O.  d  C.  R.  Co.  t.  Paul,  143 
Ind.  S3,  28  U  R.  A.  216.  40  N.  E.  519; 
East  Line  d  R.  River  R.  Co.  T.  Culberson, 
72  Tex.  376,  3  L.  A.  A.  S67,  IS  Am.  St.  Kep. 
806,  10  S.  W.  706 ;  Lee  T.  Southern  P.  R.  Co. 
116  Cal.  97,  38  L.  R.  A.  71,  68  Am.  St  Rep. 
60  L.  R.  A. 


140,  47  Pac.  932;  Virginia  Midland  R.  Co. 
V.  Washington,  8(i  Va.  62fl,  7  L.  R.  A.  .^44, 
10  S.  E.  927 ;  Killian  v.  Augusta  d  E.  R.  Co. 
79  Ga.  234,  11  Am.  St.  Rep.  410,  4  8.  K  165; 
West  V.  8t.  Louis,  V.  rf  T.  H.  R.  Co,  63  III. 
545. 

Mr.  James  G.  MoShaa*,  for  appellee: 

The  lessor  and  lessee  companies  are  joint- 
ly liable  for  the  performance  of  all  the 
duties  and  obligations  imposed  upon  the 
lessor  company  by  its  charter  or  the  general 
laws  of  the  state,  although  the  road  is  be- 
ing operated  by  the  lessee  company ;  and  the 
leasee's  servants  and  employees  will  be  re- 
garded as  the  servants  and  agents  of  the 
lessor  cmnpany. 

Balsley  v.  8t.  Louis,  A.  d  T.  H.  R.  Co. 
119  111.  71,  59  Am.  Rep.  784,  8  N.  E.  850; 
Anderson  v.  West  Chicago  Street  R.  Co. 
200  111.  332,  66  N.  E.  717. 

There  is  no  distinetitm  in  the  applieatim 
of  the  above  rule  between  the  case  of  an 
employee  of  the  lessee  company  and  any 
other  member  of  the  general  public. 

Logan  v.  North  Carolina  R.  Co.  116  N.  C. 
941,  21  S.  E.  959;  Toledo,  St.  L.  dK.C.R. 
Co.  V.  Conroy,  39  111.  A^.  352;  Chicago 
Eoonomio  Fuel  Oas  Co.  v.  Myers,  168  111, 
147,  48  N.  E.  66;  Harden  v.  North  OaroUna 
R.  Co.  129  N.  C.  364,  66  L.  R.  A.  784,  86 
Am.  St.  Rep.  747,  40  S.  E.  184;  Barnes 
Western  N.  C.  R.  Co.  121  N.  C.  623,  46  L.  R. 
A.  306.  28  8.  E.  687 ;  Ifooon  d  A.  R.  Co.  T. 
Mayes,  49  6a.  365,  15  Am.  Rep.  678;  Eorth 
Chicago  Street  R.  Co.  v.  Dudgeon,  184  111. 
478,  66  N.  E.  706;  Perry  v.  Western  N.  O. 
R.  Co.  128  N.  C.  471,  30  S.  E.  27;  Smith  T. 
Atlanta  d  C.  R.  Co.  130  N.  C.  344,  42  S.  E. 
13»;  Brovn  v.  Atlanta  d  C.  Air  JAne  R. 
Co.  131  N.  C.  456.  42  S.  E.  911;  TUlett  v. 
Norfolk  d  W.  R.  Co.  118  N.  C.  1031,  24  8. 
E.  111. 

On  rehearing. 

A  railroad  company  is  reaptmsible  for  the 
performance  of  all  the  duties  and  obliga- 
tions imposed  upon  it  by  its  charter  or  the 
general  laws  of  tbe  state  in  the  operatirai 
and  management  <^  its  road,  whether  the 
road  is  operated  by  itself  or  its  leasee. 

Balsley  v.  St.  Louis,  A.  d  T.  H.  R.  Co. 
llfl  Ul.  71.  60  Am.  Rep.  784,  8  N.  E.  860; 
Anderson  v.  West  Chicago  Street  R.  Co. 
200  111.  332,  66  N.  E.  717;  Lesher  v.  Wa- 
bash Nav.  Co.  14  111.  86,  66  Am.  Dec  494; 
Chicago,  St.  P.  d  F.  R.  Co.  T.  MoCarthy,  20 
111.  385,  71  Am.  Dec.  286 ;  Ohio  d  M.  R.  Co. 
T.  Dunbar,  20  111.  623.  71  Am.  Dec.  291 ; 
Illinois  C,  R.  Co.  t.  Finnigan,  21  III.  646; 
Illinois  C.  R.  Co.  v.  Kanouse,  39  111.  272,  89 
Am.  Deft  307:  Toledo,  P.  d  W.  R.  Co.  v. 
Rumbold,  40  111.  143;  Pittsburgh,  C.  d  St. 
L.  R.  Co.  T.  Campbell,  86  III.  446;  Chicago 
d  E.B.  Co.  V.  MeeOi,  163  HI.  306,  45  N.  B. 
290;  Peoria  d  R.  I.  R.  Oo,^  Lane,  U  HI. 
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448;  Wahaah,  8t.  L.  <£  P.  R.  Co.  v.  Peyton, 
106  lU.  634,  46  Am.  Rep.  705. 

If  appellee,  in  the  performanoe  of  his 
duty,  had  injured  some  othw  person,  either 
a  passenger,  shipper,  or  otherwine,  lir 
would  be  held  to  be  the  servant  or  agent  of 
the  owning  emnpany,  and  it  would  be  liable 
for  hid  misconduct.  It  necessarily  follows 
that,  if  there  is  sufficient  privity  between 
him  and  the  owning  company  to  make  him 
its  servuit  or  agent  as  to  third  parties,  the 
same  relati(mahip  exists  aa  between  them  for 
the  purpose  of  this  suit. 

Toledo,  8t.  L.  &  K.  C.  R.  Co.  t.  Gonroy, 
39  111.  App.  352;  Chicago  Bconomio  Fuel 
Oa*  Oo.  T.  Myera,  168  IlL  139.  48  N.  E.  66; 
Maeon  di  A.  R.  Co.  t.  Mttyea,  48  Ga.  365,  16 
Am.  Rep.  678:  Petmaylvania  Oo.  t.  Ellett, 
132  III.  660,  24  N.  B.  559;  MeiropoUtan 
Wmt  Btdo  Elev.  B.  Co.  ▼.  Diek,  87  111.  App. 
41;  Lnher  t.  Wabaah  Ifav.  Co.  14  111.  85, 
A6  Am.  Dec  404;  Hinde  y.  Wabaah  Jfav. 
Co.  IS  ni.  72;  Chicago,  St.  P.  A  F.  R.  Co. 
V.  UeOartky.  20  111.  385,  71  Am.  Dec.  285; 
OMo  A  M.  R.  Co.  V.  Dunbar,  20  111.  267, 
71  Am.  Dec.  201. 

The  cases  which  have  held  aerranta  of  the 
lessee  entitled  to  recover  of  the  lessor  for 
n^Iigmt  construction  or  maintenance  of 
the  road  or  buildings  have  baaed  the  right 
of  such  servants  to  recover,  not  upon  any 
contractual  relation  with  either  the  lessor 
or  lesgeo,  but  upon  the  neglect  of  duties 
owed  by  the  lessor  to  the  public,  of  which 
public  the  servant  of  lessee  is  held  to  be  Mie. 

lee  V.  fiouthern  P.  R.  Co.  116  Cal.  97.  38 
'L,  R.  A.  71.  58  Am.  St.  Rep.  140.  47  Pac. 
932:  yuyent  v.  Boston,  C.  rf  M.  R.  Co.  80 
Me.  02,  6  Am.  St.  Rep.  151,  12  Atl.  797; 
Trinity  d  8.  R.  Co.  v.  Lane,  79  Tex.  643, 
16  S.  W.  477,  16  S.  W.  18:  Calveston,  H.  d 
S.  A.  R.  Co.  V.  Daniela,  9  Tex.  Civ.  App. 
250,  28  S.  W.  649,  711 ;  Texas  d  P.  R.  Go. 
v.  Jfoorr,  8  Tex.  Civ.  App.  289,  27  S.  W. 
062. 

Bacs*t  <f-<  delivered  the  opinion  oi  the 

eotirt: 

The  judgment  entered  in  the  superior 
court  of  Cook  county  in  favor  of  the  appel- 
lee and  against  the  appellant  companies,  in 
the  sum  of  96,000,  was  affirmed  in  the  ap- 
pellate court  for  the  first  district  on  appeal, 
and  it  U  now  before  uh  on  a  further  appeal. 

The  action  was  in  case  to  recover  the  dam- 
ages for  personal  injuries  sustained  by  the 
appellee  by  the  negligence,  aa  he  alleged,  of 
the  appellant  compani^i  in  permitting  a 
switch  engine  to  become  and  ranain  in  an 
unsafe  and  defective  nrnditiim;  one  of  the 
journals  of  the  said  engine  having  beoome 
vom  and  weakened,  and  by  reason  thereof 
hnka  and  gave  way,  and  caused  the  said  en- 
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gine  to  be  derailed,  whereby  the  appellee 
was  injured. 

On  the  22d  day  of  December,  1880,  the  ap- 
pellant the  Chicago  ft  Grand  Trunk  Railway 
Company,  an  Illinois  corporation  (herein- 
after, for  convenience,  called  the  "lessee 
company")  and  the  appellant  the  Grand 
Trunk  Junction  Railway  Company,  also  an 
Illinois  corporation  (hereinafter  called  the 
"lessor  company")  entered  Into  an  agree- 
ment whereby  the  junction  company  agreed, 
among  other  things,  to  construct  a  line  of 
railrwid  and  to  lease  the  same  to  the  Grand 
Trunk  company  for  a  stipulated  annual 
rental,  and  did  construct  such  line  of  rail- 
road and  leased  the  same  to  the  Grand 
Trunk  company.  It  appeared  frcon  the 
agreement  that  the  lessor  company,  by  its 
charter,  had  power  to  etmstruct  and  operate 
the  contemplated  and  leased  line  of  rail- 
road. On  the  10th  day  of  June^  1890,  the 
Grand  Trunk  company,  as  audi  lessee,  was 
operating  trains  of  cars  over  said  line  of 
road.  The  appellee  was  in  its  employ  as  a 
switchman,  and  waa  injured  while  in  the 
discharge  <jt  his  duty  in  that  capacity  by 
reason  of  the  breakiug  of  a  worn  and  defeo- 
tive  axle  or  journal  of  a  switch  en^ne,  and 
the  judgment  herein  was  rendered  in  an  ac- 
tion against  both  the  lessor  and  the  lessee 
companies  to  recover  damages  for  such  in- 
juries. Judgment  was  awarded  him  against 
both  companies,  and  such  judgment  was  af- 
firmed as  afraesaid  in  said  appellate  court. 

Counsel  for  the  appellant  companies  pre- 
sent but  a  single  question  for  decision,  and 
that  is  n-hether,  as  the  cause  of  actiw  is 
based  solely  upon  the  alleged  negligence  of 
the  lessee  company,  any  liability  is  estab- 
lished against  the  lessor  company.  It  is 
conceded  by  appellants  that  under  the  law 
of  this  state  the  lessor  and  lessee  of  a  rail- 
way  track  are  jointly  and  severally  liable 
to  the  general  public  tor  all  damages  result- 
ing from  the  negligent  acts  (rf  the  lessee 
while  operating  engines  and  cars  on  that 
track,  but  it  in  contended  that  this  rule  does 
not  apply  to  an  employee  of  the  lessee  whose 
cause  of  action  results  solely  from  the  neg- 
ligence of  bis  employer,  and  this  presents 
the  only  question  for  our  determination. 

There  is  a  conflict  in  adjudicated  cases  on 
the  questitm  whether  a  lessor  railroad  com- 
pany is  liable  to  a  servant  of  the  lessee  com- 
pany for  injuries  occasioned  by  the  negli- 
gence of  the  lessee  company  in  the  operation 
of  the  leased  rood.  Mr.  Elliott,  in  his  work 
on  Railroads  (vol.  2,  p.  610).  says  that  he 
inclines  to  the  opini<m  that  the  lessor  com- 
pany ifl  not  so  liable  where  the  injuriew  to 
tlie  servant  of  the  lessee  company  are  caused 
solely  by  the  negligencp  of  the  lessee  com- 
pany in  opcriiting  the  road:  but  this  author 
says  that  the  weight  of  authority  is  aminfit 
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the  view  that  he  ie  inclined  to  adopt.  We 
think  this  court  is  oommitted  to  the  view 
held  hy  the  current  of  authorities  on  the 
question,  and,  moreover,  that,  in  sound  rea- 
acm,  and  as  the  better  public  policy,  the  doc- 
trine should  be  maintained  that  the  lessor 
company  shall  be  required  to  answer  for  the 
consequences  of  the  negligence  of  the  lessee 
company  in  the  operati<m  of  the  road,  not 
only  to  the  public,  but  also  to  servants  of 
the  lessee  company  who  have  been  injured 
hf  actionable  negligence  of  the  lessee  com- 
pany. 

The  diarter  of  the  lessor  company  empow- 
ered it  to  etmstmct  this  line  of  railroad  and 
operate  trains  therecm.  It  became  its  duty 
to  exercise  those  chartered  powo^,  other- 
wise they  would  become  lost  by  uonuser. 
The  statute  authorized  it  to  discharge  that 
duty  through  a  lessee,  and  it  adopted  that 
means  of  perfiu^ing  the  duty  which  the 
state  had  created  it  to  perform.  The  stat- 
ute which  authorized  it  to  operate  its  road 
by  means  of  a  lessee  did  not,  however,  pur- 
port to  relieve  it  of  the  obligation  to  serve 
the  public  by  operating  the  road,  nor  of  any 
of  the  consequences  or  liabilitieB  which 
would  attach  to  it  if  it  operated  the  road  it- 
self. 3  Starr  ft  C.  Anno.  Stat.  1896,  p.  8247, 
chap.  114.  ?  53.  Statutory  permission  to 
lease  its  road  does  not  relieve  a  railroad 
company  from  t^e  obligations  cast  upon  it 
by  its  charter,  unless  such  statute  expressly 
exempts  the  lessor  company  therefrom. 
BaUlcy  v.  St.  Louia,  A,  &  T.  H.  R.  Go.  119 
III.  68,  69  Am.  Rep.  784,  8  N.  E.  859.  While 
the  duty  which  rests  upon  the  lessor  com- 
panies to  operate  their  roads  is  an  obliga- 
tion which  they  owe  to  the  public,  the  per- 
mission given  by  the  legislature  as  the  rep- 
resentative of  the  public,  to  perform  that 
duty  through  lessees,  has  no  eflFect  to  ab- 
solve such  companies  from  the  duty  of  see- 
ing that  the  lessee  company  provides  and 
maintains  safe  engines  and  cars,  and  that 
the  employees  of  the  lessee  companies,  to 
whom  is  intrusted  the  operation  of  Uieir 
roads,  are  competent,  and  that  they  perform 
the  duties  devolving  upon  them  with  ordi- 
nary care  and  skill,  for  up<m  the  character 
and  condition  of  safety  of  such  engines  and 
cars  and  on  the  oompetency  and  care  of 
such  employees  depend  the  lives  ajid  prop- 
er^ of  the  general  public  As  a  matter  of 
public  policy,  such  lessor  ctnnpanies  are  to 
be  charged  with  the  duty  of  seeing  that  tiie 
operation  of  the  road  is  committed  to  com- 
petent and  careful  hands.  The  general  as- 
sonbly  of  this  state,  though  willing  to  per- 
mit railroad  companies  to  operate  their  lines 
of  road  by  lessees,  refrained  from  relieving 
the  lessor  companies  from  any  of  their  obli- 
gations, duties,  or  liabilities.  Therefore  it 
60  L.  R.  A. 


is  that  though  a  railroad  company  may,  by 
lease  or  otherwise,  intrust  the  execution  of 
its  chartered  powers  and  duties  to  a  lessee 
company,  this  court  has  expressed  the  view 
the  lessee  company,  while  engaged  in  exer- 
cising such  chartered  privileges  or  chartered 
powers  of  the  railroad  company,  is  to  be  re- 
garded as  the  servant  or  agent  of  the  lesscw 
cixnpany. 

In  Weat  v.  8t.  Louis,  V.  <£  Ti  H.  R.  Co. 
63  111.  54S,  appellee  railroad  company  had 
contracted  with  the  firm  of  McEeen,  Smith, 
&  Co.  to  construct  its  road  and  the  appur- 
tenances t3iereto.  The  superintendent  of  the 
firm  emplc^ed  the  appellant.  West,  as  a 
workman  to  assist  in  building  a  freight 
house  for  the  railroad  company.  The  tim- 
bers used  in  the  ctmstruetion  of  freight 
house  were  treated  with  a  liquid  in  which 
corrosive  sublimate  was  an  ingredient,  to 
prevent  decay.  West  yraa  injured  by  breath- 
ing the  fumes  of  this  liquid,  and  by  hand- 
ling the  timbers  to  which  the  liquid  had 
been  applied.  He  brought  an  action  against 
the  railroad  company  to  recover  damages  for 
the  injury,  but  was  defeated  in  the  trial 
court  on  the  ground  that  the  contractors 
altrne  were  liable.  The  appellant  contended 
that  the  work  in  which  he  was  injured  was 
being  done  for  the  benefit  of  the  railroad 
company  and  by  its  authority,  and  "that  the 
contractors  must  be  considered  its  servants, 
for  whose  wrongful  acts  in  the  performance 
of  their  work  the  company  must  be  held  re- 
sponsible." In  support  of  that  contention, 
counsel  for  appellant  cited  a  number  of 
cases  decided  in  this  court.  We  said  as  to 
such  cited  cases  (p.  546)  :  "There  is  a  radi- 
cal distinction  between  each  of  these  cases 
and  that  at  bar.  These  were  all  cases  in 
which  redress  was  sought  against  a  char- 
tered company  for  wrongs  done  by  persons 
while  in  the  performance  of  acts  which  they 
would  have  had  no  right  to  perform  except 
under  the  charter  of  the  company.  The  court 
laid  down  the  salutary  rule  that  as  to  such 
acts  the  company  could  not  escape  corporate 
liability  by  having  the  acts  performed  or 
the  work  .done  by  contractors  or  lessees. 
These  persons  must  be  regarded  in  such 
cases  as  the  servants  of  the  company,  acting 
under  its  directions,  and  the  company  must 
see  ^at  the  special  privileges  and  powers 
given  to  it  by  its  charter  are  not  abused;" 
and,  after  making  reference  to  the  facta  in 
such  cases,  deduced  the  following  prindples 
therefrom :  "But  between  all  these  easea  and 
the  one  at  bar  there  is  a  radical  differoice. 
In  these  the  wrong  for  which  the  action  was 
brought  was  committed  in  the  performance 
of  acts  which  were  performed  by  virtue  of 
the  authority  of  the  company  derived  fr(»n 
its  charter,  and  could  have  be«i  performed 
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in  no  other  waj.  In  such  cases  the  publio 
has  the  right  to  hold  the  cranpany  respon- 
sible, because  it  is  really  the  company  that 
is  acting.  The  personal  actors  may,  as  be- 
tween themselves  and  the  cmnpany,  be  les- 
sees or  contractm,  and  the  ccnnpany  may 
have  its  action  against  than  t<a  indemnity, 
according  to  the  terms  of  its  private  con- 
tract; but  they  are,  as  to  the  public,  the 
servants  or  agents  of  tl»  company  so  long 
as  they  are  doing  what  they  could  not  do  ex- 
cept by  the  chartered  authority  of  the  enn- 
pany.  .  .  .  The  principle  we  consider  to 
be  substantially  this:  The  company  may  be 
held  liable  when  the  person  doing  the  wrong- 
ful act  is  the  servant  of  the  company  and 
acting  under  its  direction  and,  though  such 
person  is  not  a  servant  as  between  himself 
and  the  company,  but  merely  a  contractor 
or  lessee,  still  he  must  be  regarded  as  a 
servant  or  agent  when  he  is  exercising  scane 
(bartered  privilege  or  power  of  the  com- 
pany, with  its  assent,  which  he  could  not 
have  exercised  Independently  of  such  char- 
ter. In  other  words,  a  cmnpany  seeking  and 
accepting  a  special  charter  must  take  tiie 
responsibility  of  seeing  that  no  wrong  is 
done  through  its  chartered  powers  by  per- 
sons to  whom  it  has  permitted  their  exer- 
cise." 

While  the  liability  enunciated  by  the  dec- 
laration of  the  court  is  left  to  rest  upon  the 
ground  that  the  injury  was  inflicted  while 
in  the  performance  of  acta  which  could  only 
be  performed  Under  the  charter  of  the  cwn- 
pany,  and  therefore  to  he  regarded  .as  hav- 
ing been  performed  by  servants  or  npenta  of 
the  company,  whether  independent  contract- 
ors or  lessees,  we  had  occasion  in  the  later 
case  of  Balsley  v.  8t.  Louis,  A.  A  T.  H.  R. 
Co.  119  111.  68,  59  Am.  Rep.  784,  8  N.  E. 
859,  to  consider  what  had  been  said  in  the 
former  case  of  West  v.  8t.  Louis,  V.  d  T.  H. 
R.  Co.  63  111.  545,  and  we  then  said  (p.  71, 
119  in.,  p.  786,  59  Am.  Rep.,  and  p.  860, 
8  N.  E.)  :  "The  retison  for  holdinp:  ii  rail- 
road company  responsible  for  the  perform- 
ance of  all  the  duties  and  obligations  im- 
posed upon  it  by  its  charter  or  the  general 
law  of  the  state  while  it  is  being  operated 
by  a  Irasee  does  not,  we  conceive,  rent  upon 
the  narrow  ground  alone  of  the  latter  being 
in  the  exercise  of  a  franchise  which  belongs 
to  the  former,  and  in  so  acting  is  to  be  held 
as  the  servant  or  agent  of  the  lessiH-  corpo- 
ration. In  ctmsideration  ot  the  grant  of  its 
charter,  the  corporation  imdertakes  for  the 
performance  of  duties  and  obligations  to- 
wards the  public;  and  there  is  a  matter  of 
public  policy  concerned,  that  it  should  not 
be  relieved  from  the  pOTformance  of  its  ob- 
ligations without  the  consent  of  the  legisla- 
ture." 
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A  railroad  company  is  granted  a  charter 
for  the  purpose  of  enabling  it  to  perform  du- 
ties for  the  benefit  of  the  public.  Such  a 
company  does  not  talK,  as  one  of  its  general 
powers,  the  right  to  substitute  another  to 
discharge  those  duties  as  its  lessee.  23  Am. 
&  Eng.  Enc.  Law,  Sd  ed.  p.  776;  2  Elliott, 
Railroads,  429,  430.  In  the  absence  of 
statutory  authority  to  execute  a  lease,  any 
attempt  to  do  so  is  ultra  vires;  and  the  acts 
of  the  lessee  in  the  operation  of  the  road  un- 
der such  a  void  lease  are,  in  legal  contempla- 
tion, the  acts  of  an  agent  of  tiie  railroad 
company.  23  Am.  t  Eng.  Enc.  Law,  2d  ed. 
pp.  777,  778.  A  lease,  though  authorized 
an  act  of  the  legislature,  does  not  operate  to 
relieve  the  lessor  company  of  any  duty  or 
liability  imposed  by  its  charter  unless  the 
enabling  statute  contains  an  exemption 
therefrcon.  BaUley  v.  8t.  Louis,  A.  A  T.  H. 
R.  Co.  119  III.  88,  00  Am.  Rep.  784,  8  N.  E. 
859 ;  28  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  784 ; 
2  Elliott,  Railroads,  §S  429,  430.  Therefore 
it  is  that  in  the  discharge  of  an  act,  the 
performanoe  of  which  devolved  upon  the 
lessor  company  as  a  chartered  power  or 
duty,  the  lessee,  under  our  statute  authoriz- 
ing a  railroad  company  to  perform  its  char- 
tered powers  tiirough  the  medium  of  a  les- 
see, is  but  the  agent  or  servant  of  the  lessor 
company,  to  the  same  extmt  as  if  the  lease 
had  been  executed  in  the  absence  of  statu- 
tory authority. 

In  tiie  absence  of  a  statutory  exempticm 
from  liability  for  the  negligence  of  the  lessee 
company,  the  obligation  to  respond  for  such 
negligence  is  also  to  be  maintained  upon 
grounds  of  public  policy.  The  fact  that  the 
contract  relation  is  between  the  employee 
and  the  lessee  company,  and  was  volunta- 
rily entered  into  by  the  employee  with  the 
lessee  company  alone,  cannot  be  allowed  to 
control.  The  public  axe  interested  in  the 
safe  and  efficient  transportation  of  passen- 
gers and  property  over  the  line  of  road  the 
lessor  herein  was  given  power  to  construct 
and  operate.  Competent  and  careful  servants, 
well-constructed  engines  and  cars,  which  are 
properly  inspected  and  kept  in  good  and 
safe  condition  of  repair,  are  essential  to  the 
speedy  and  safe  transportation  of  passengers 
and  property.  That  such  engines  and  cars 
to  be  used  in  the  operation  of  the  railroad 
shall  be  provided  and  kept  in  good  repair  is 
a  chartered  duty,  compliance  wherewith  is 
of  the  greatest  concern  to  the  general  public. 
No  more  effective  means  of  compelling  per- 
formance of  that  duty  can  well  be  conceived 
than  to  hold  the  lessor  compsmy  responsible 
to  all  the  world  for  the  actionable  n^li- 
gence  of  the  lessee  company.  The  n^li- 
genoe  of  the  lessee  company  here  complained 
of  is  that  it  failed  to  keep  its  Ipcpmotive. 
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engine  in  safe  and  usable  condition,  and  that 
negligence  endangered,  not  only  those  in  the 
employ  of  the  lessee  company,  but  also  the 
general  public;  and  considerations  of  public 
policy  are  involved,  and  must  control  in  de- 
termining the  liability  of  the  lessor  com- 
pany. The  obligation  to  provide  cars  and 
engines  that  are  reasonably  safe,  and  serv- 
ants that  are  reasonably  competent  and  skil- 
ful, which  was  cast  upon  the  lessor  company 
by  the  grant  to  it  of  its  corporate  powers,  is 
not  shifted  to  one  with  whom  it  has  con- 
tracted to  operate  its  rood  as  lessee,  but 
remains  to  be  discharged  by  the  lessor  com- 
pany to  all  the  public;  and  to  relieve  it  of 
that  duty  as  to  its  employees  would  invite 
Diligence  from  which  injury  to  the  public 
would  likely  occur.  The  lessee's  employees 
are  a  part  of  the  general  public,  and  the  les- 
sor company  is  liable  to  them  for  the  action- 
able negligence  of  the  Jessee  company  to  the 
same  extent  as  if  such  workmen  were  in  the 
employ  of  the  lessor  company.  The  liability 
rests,  not  only  on  the  ground  that  the  lessee 
company,  in  discharging  the  corporate  pow- 
ers and  duties  of  the  lessor  company,  is  but 
the  agent  or  servant  as  to  all  others  than 
the  lessor  company,  but  also  on  the  ground 
that  sound  public  policy  demands  that  all 
corporations  which  the  state  has  created, 
and  given  special  privileges  and  powers, 
shall  stand  charged  with  the  obligations 
and  duty  to  see  that  such  privileges  and 
powers  are  properly  exercised  and  dis- 
chaiged,  unless  relieved  by  express  author- 
ity of  the  lawmaking  department  of  the 
state. 

Th«  judgment  must  he,  and  is,  affirmed. 

Soott,  Cavtmrlcbt,  and  Bleka,  JJ.,  dis- 
senting : 

The  question  whether  a  railroad  company 
owninf^  a  right  of  way.  roadbed,  and  truck 
lawfully  leased  to  another  company  is  lia- 
ble for  damages  to  a  servant  of  the  lessee, 
injured  solely  by  the  negligence  of  his  em- 
ployer, is  one  which  has  not  been  before  pre- 
sented to  this  court.  The  general  state- 
ments quoted  in  the  opinion  of  the  majority 
from  earlier  decisions  in  this  state  dealing 
with  the  relations  of  the  lessor  company  to 
the  public  and  to  persons  other  than  serv-' 
ants  of  the  lessee  must  be  limited  by  the 
facts  appearing  in  those  cases,  and  should 
not,  therefore,  be  deemed  of  controlling  im- 
portance here.  Authorities  in  other  states 
are  not  entirely  unanimous.  The  question 
was  first  presented  to  the  supreme  court  of 
North  Carolina  in  the  case  of  Logan  v. 
North  Carolina  R.  Co.  116  N.  C.  940,  21  S. 
C.  95f).  where  it  was  said:  "A  part  of  the 
original  duty  imposed  by  the  charter  was  to 
compensate  servants  in  daniages  for  any  in- 
jury they  might  sustain  ^cept  such  as 
«6  L.  B.  A. 


should  be  due  to  tlie  negligence  of  their  fel- 
low servants.  The  employee  is  deemed,  in 
law,  to  contract  ordinarily  to  incur  such 
risks  as  arise  from  the  carelessness  of  the 
other  servants  of  the  company;  but  where 
the  lessor  company  would  be  liable,  if  it  had 
remained  in  charge  of  the  road,  to  a  person 
acting  as  its  own  seiTant,  we  see  no  reason 
why  it  should  not  be  answerable  to  him 
when  employed  by  the  lessee."  This  rule 
has  been  steadily  adhered  to  by  the  North 
Carolina  court,  and  has  been  reaffirmed  in 
Harden  v.  Tforih  Carolina  R.  Co.  129  N.  C. 

354,  65  h.  R.  A.  784,  85  Am.  St.  Rep.  747, 
40  S.  E.  184 ;  Jamea  v.  Western  N.  C.  R.  -Go. 
121  N.  C.  323.  46  L.  R.  A.  306,  28  S.  E.  537 ; 
Smith  V.  Atlanta  &  C.  R.  Co.  130  N.  C.  344, 
42  S.  E.  139;  and  Brown  v.  Atlanta  <f  C. 
Air  Line  R.  Co.  131  N.  C.  455,  42  S.  E.  911. 
The  only  other  ca«e  to  which  we  have  been 
referred  announcing  the  same  doctrine  is  the 
case  of  Macon     A.  R.  Co.  v.  Mayea,  49  Ga. 

355,  15  Am.  Rep.  678.  That  case,  however, 
has  been  criticised  and  weakened  by  the  su- 
preme court  of  that  state  in  later  cases ; 
and  finally,  in  the  caae  of  Banka  v,  Georgia 
R.  A  Bkg.  Co.  112  Ga.  655,  37  S.  E.  992, 
the  liabiliLy  of  the  lessor  company  to  the 
employee  of  the  lessee  for  an  injury  caused 
by  the  negligence  of  the  lessee  is  denied 
where  the  lease  is  made  under  legislative  au- 
thority, although  the  statute  authorizing 
the  lease  was  without  a  provision  exempting 
the  lessor  for  the  lessee's  negligence;  and, 
in  discussing  the  Mayes  Case,  it  was  said: 
"In  that  case  the  company  owning  the  road 
was  held  liable  for  a  tort  to  an  employee  of 
the  company  using  the  franchise,  occasioned 
by  the  negligence  of  his  coemployee;  but 
there  was  no  legislative  authority  for  the 
latter  company  to  use  the  franchise.  In- 
deed, there  was  no  lease  at  all.  And  there- 
in lies  the  marked  distinction  between  that 
case  and  the  one  in  hand."  In  the  Banks 
Case  the  earlier  decisifms  of  the  court  are 
reviCTved  and  discussed,  and  the  conclusion 
reached  denies  the  liability  of  the  lessor. 
In  the  case  at  bar  it  is  conceded  that  the 
lessOT  company  had  lawful  right  and  author- 
ity to  make  the  lease  of  its  tracks  to  the 
lessee  company,  so  that  the  ease  cited  from 
1 12  6a..  37  S.  E.,  seems  to  be  fairly  in  pcint. 

An  able  discussion  of  this  question  is 
found  in  East  Line  d  R.  River  R.  Co.  v.  Cul- 
berson, 72  Tex.  375,  3  L.  R.  A.  667. 13  Am.  St. 
Rep.  805,  10  S.  W.  706,  where  it  is  said,  dis- 
cussing the  general  rule  of  the  liability  of 
the  lessor:  "The  reason  for  the  rule  is  the 
protection  of  the  public  who  need  the  pro- 
tection. The  passenger  and  the  shipper  of 
goods  have  uo  option,  but  must  avail  them- 
selves of  the  sen'ices  of  the  lessees,  whether 
the  lease  is  authorized  or  not.   The  law  will 
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not  pennit  the  owner  of  the  rot^  to  shirk 
its  dn^  to  them  by  turning  over  ita  road  to 
another  cranpany;  nor  will  it  permit  it  to 
deny  its  liaUlity  when  it  has  allowed  such 
other  company,  without  authority  of  law, 
negligently  to  injure  wayfarers  over  the 
track  or  property  along  the  line.   There  is 
no  privity  between  the  persons  injured,  in 
■neb  case,  and  the  operating  company.  It 
is  not  BO  with  an  employee  who  voluntarily 
enters  the  service  of  the  latter  company 
with  a  knowledge  of  the  facts,  and  partici- 
pates knowingly  in  the  wrong,  if  wrong  it 
be.   Where  in  similar  cases  a  recovery  has 
been  permitted  against  a  lessor,  it  baa  usual- 
ly been  allowed  upon  various  considerations 
of  public  policy:    First,  because  the  fran- 
chises granted  are  in  the  nature  of  a  per- 
sMial  trust,  and  sound  poli(7  demands,  so 
far  as  the  general  public  is  emeerned,  that 
the  corporation  receiving  the  grant  should 
be  held  responsible  for  the  proper  execution 
of  the  powers  granted;  and,  second,  for  the 
reason  that  to  deny  the  responsibility  of  the 
lessor  would  enable  a  railroad  to  shirk  its 
responsibility  and  to  injure  the  public  by 
placing  its  property  under  Uie  control  of  ir' 
responsible  parties;  and,  third,  because  a 
person  who  has  received  an  injury  at  the 
bands  of  the  operating  company,  and  was 
ignorant  of  the  relations  between  that  com- 
pany and  the  owner  of  the  road,  might  be 
at  a  loss  to  determine  against  which  to  bring 
bis  action,  and  fherel^  placed  at  a  disadvan- 
tage in  seeking  a  redress  of  bis  wrongs.  \ 
None  of  thme  reasons  apply  in  the  case  of  ■ 
the  servant  of  a  lessee  who  is  injured 
through  the  neglect  of  his  employer.  He 
needs  no  protection  as  one  oi  the  general 
public,  because  he  can  mter  the  service,  or 
not,  as  be  choofles.   He  is  under  no  compul- 
sion to  take  employment  frcnn  an  irrespoQ- 
sible  cmnpany,  and  he  certainly  knows  whom 
to  sue  fw  a  wrong  inflicted  through  his  em- 
ployer's neglect,  for  the  latter  is  certainly 
liable  to  him  in  such  a  case.   The  reason  of 
the  rule  which  holds  the  lessor  liable  fails  in 
case  of  an  employee  of  the  lessee;  and  we 
think  that  to  follow  it  in  a  case  like  this 
would  be  to  give  it  an  arbitrary,  and  not  a 
reasonable,  application."    The  same  view  of 
the  matter  is  taken  in  Indiana,  Kentucky, 
Virginia,  California,  Georgia,  and  the  Feder- 
al courts.   Baltimore  d  0.  d  C.  R.  Co.  v. 
Paul,  143  Ind.  23,  28  L.  R.  A.  216,  40  N.  E. 
519;  Stcioe  v.  Maysville  d  B.  8.  B.  Oo.  25 
Ky.  L.  Rep.  438,  76  S.  W.  278;  Virginia 
Midland  R.  Co,  v.  Waehington,  86  Va.  829, 
7  L.  R.  A.  344,  10  8.  E.  927 ;  Lee  v.  South- 
cm  P.  R.  Oo.  118  Cal.  97,  38  L.  R.  A.  71, 
68  Am.  St.  Rep.  140,  47  Pac.  932;  Banks  v. 
Georgia  R.  d  Bkg.  Co.  112  Oa.  656,  37  S.  £. 
092 ;  BukiU  v.  MavnilU  d  B.  B.  R.  Oo.  72 
Fed.  745. 
no  L.  R.  A. 


The  editors  of  the  American  State  Reports 
state  their  conclusion  thus:  "As  to  em- 
ployees of  a  lessee  corporation,  the  weight 
of  authority,  whether  the  lease  is  authorized 
or  not,  is  to  the  effect  that  Uiey  cannot  re- 
cover [from  the  lessor]  for  injuries  received 
through  the  negligence  oi  such  lessee  or  its 
servants  or  agents."  Lee  v.  Southern  P.  H. 
Co.  68  Am.  St.  Rep.  155.  In  the  23  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  785,  after  setting 
out  the  rule  in  reference  to  the  liability  of 
the  lessor  company  to  the  public  as  it  ^sts 
in  this  state,  it  is  said :  "The  rule  at  liabil- 
ity which  has  just  been  stated  does  not  ap- 
ply to  the  lessees'  servants  who  may  be  in- 
jured by  the  lessees'  n^ligence." 

As  the  view  of  the  majority  has  been  re- 
jected by  every  one  of  the  niunerous  courts 
in  the  Union  to  which  it  has  been  presented, 
except  North  Carolina,  and,  after  having 
been  onoe  adopted  by  ^e  supreme  court  of 
Geor^a,  has  been  there  discredited,  and  the 
ease  announcing  it  overruled,  we  think  the 
language  quoted  by  Mr.  Justice  Boggs  from 
Elliott  on  Railroads,  to  the  effect  that  the 
weight  of  authority  supports  tbat  view,  in- 
correct. The  researches  of  court  and  coun- 
sel in  the  ease  at  bar  oertainly  do  not  war- 
rant the  eonclnsicm  of  that  author,  but,  on 
the  contrary,  show  tiiat  every  court,'  save 
one,  haa  reached  the  opposite  conclusita. 

This  court  has  frequently  spc^en  of  the 
lessee  company  as  the  agrat  or  servant  of 
the  lessor  in  discussing  the  relations  of  the 
latter  with  persona  other  than  the  employees 
of  the  former,  and,  in  a  general  sense,  this  is 
a  correct  view  to  take  of  the  situation.  The 
lessor,  by  accepting  its  charter,  assumes  the 
duties  of  a  common  carrier,  and  when,  by 
the  lease,  it  causes  another  to  assume  those 
duties,  it  becomes  liable  to  the  public  for 
their  performance  in  a  lawful  manner,  and 
tho  lessee  is  its  agent  and  servant  for  the 
purpose  of  meeting  its  obligations  in  this  re- 
spect, so  far  as  the  public  is  concerned;  but 
the  lessee  cannot  be  said  to  be  the  agent  or 
servant  of  the  lessor  with  respect  to  a  cm- 
tract  with  the  employee  of  the  former  who 
enters  his  master's  service  moved  solely  by 
the  inducements  contained  in  the  contract 
itself,  and  not  because  he  finds  that  employ- 
er operating  its  trains  over  the  lines  of  a 
road  which  he  is  by  the  necessities  of  busi- 
ness or  travel  impelled  to  use. 

The  lessee's  position  is  different  from  that 
of  one  who,  under  a  contract  with  the  own- 
ing company,  is  engaged  in  work  which  can 
be  carried  on  only  under  the  charter  of  the 
latter.  The  contractor,  in  laying  the  track, 
is  engaged  in  doing  a  work  which  he  is  spe- 
cifically directed  and  required  to  do  by  the 
terms  of  his  contract.  The  lessee  of  t'  - 
track,  in  operating  trains  over  the  same,  is 
enjoying  a  privilege  accorded  by  the  charter  j 
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to  the  lessor;  but  it  is  not  required  by  the 
ctHi tract,  80  far  as  the  lessor  is  concerned, 
to  operate  any  particular  train  or  do  any 
specific  work.  The  contractor  is  much  near- 
er to  the  owning  corporation  than  is  the 
lessee.  The  contractor  is,  under  the  imme- 
diate direction  and  control  of  the  owner, 
bound  to  do  specific  work  as  required  by  the 
contract  with  the  owner,  while,  so  far  as  any 
specific  work  is  concerned, — ^the  running  of 
any  particular  train  or  the  using  of  any  par- 
ticular engine, — the  lessee  exercises  its  own 
option. 

On  the  principal  question — -that  of  the  lia- 
bility of  the  lessor — ^the  reasoning  of  the 
court  of  last  resort  of  Texaa  seems  unan- 
swerable. As  there  8ug^;ested,  the  landown- 
er whose  real  estate  adjoins  the  right  of 
way,  the  travola*  who  uses  the  highway 
crossing  the  railroad  track,  the  shipper  of 
freight  who  musfc  have  his  goods  carried 
over  the  leased  line,  the  passenger  who  finds 
it  necessary  to  travel  over  the  same  line  of 
road,  are  all  brought  into  such  relations  as 
they  occupy  with  the  company  operating  the 
trains,  without  their  consent.  So  far  as 
th^  are  concerned,  the  lessor  has  obtained 
from  the  state  a  charter  to  operate  the 
trains,  and  then,  without  the  consent  of 
these  persons,  has  etmstituted  another  in  ita 
stead  to  perform  the  duties  and  meet  the  ob- 
ligations which  it  assumed  by  accepting  itn 
charter.  The  public  had  no  voice  in  making 
the  contract  of  substitution.  Th^  are  com- 
pelled to  deal  with  the  lessee  whether  they 
will  or  not,  and  lui  enlightened  public  policy 
has  therefwa  made  the  lessor  company  lia^ 
ble  for  all  the  wrongs  visited  by  Uie  lessee 
uptm  the  public,  which  has  been  compelled 
to  deal  with  an  agency  selected  by  the  lessor 
alone.  Tlie  «npli^ee  of  the  lessee  is  in  a 
different  category.  The  making  of  the  lease 
haa  not  compelled  him  to  enter  the  employ 
of  the  lessee.  His  relatims  with  the  latter 
result  from  the  contract  which  he  has  vol- 
untarily made  with  it,  and  not  from  the  fact 
that  his  relations  with  it  have  been  forced 


upon  him  by  the  acts  of  the  lessor  company, 
as  is  the  case  with  the  general  public.  His 
rights  as  such  employee  result  wholly  fr<»n 
the  contract  of  employment  which  he  volun- 
tarily made,  and  which  he  was  not  obliged 
by  circumstances  resulting  from  the  act  of 
the  lessor  company  to  enter  into. 

The  reasoning  of  the  majority  opinion, 
based  upon  the  consideratiim  of  public  policy 
seems  to  us  entirely  untenable.  The  argu- 
ment is  that,  because  the  public  intnest  re- 
quires that  the  safest  appliances  should  be 
used  by  the  lessee  company,  the  lessor  com- 
pany should  be  held  liable  for  injuries  re- 
sulting to  the  servants  of  the  lessee  from 
the  negligence  of  Che  latter,  that  the  lessor 
may  thereby  be  induced  to  require  the  lea- 
see to  provide  such  appliances.  The  same 
reascming  leads  to  the  conclusion  that  the 
lessor  company  should  be  liable  for  the 
wages  of  the  employee,  that  the  most  effi- 
cient and  faithful  may  be  hired;  that  it 
should  be  liable  to  the  builder,  that  cars  and 
locomotives  of  the  liighest  grade  may  be  se- 
cured. But  it  haa  not  yet  occurred  to  the 
creditor  of  an  ituolvent  lessee,  seeking  a 
debtor  who  can  pay,  to  assert  any  such 
claim  a^inst  a  lessor  company.  It  is  only 
for  the  proper  exercise  of  powers  conferred 
by  charter,  and  which  can  be  exercised  only 
under  and  by  virtue  of  the  charter,  that  the 
lessor  is  responsible.  Hiring  a  Bwitehman 
or  purchadng  or  repairing  a  locomotive  re- 
quires the  exercise  of  no  such  powers.  Such 
things  may  be  dcme  1^  anyone. 

We  therefore  conclude  that  a  railroad 
company  owning  a  railroad  tra^  which,  by 
a  lawful  contract,  it  leases  to  another,  is  not 
liable  for  damages  resulting  to  the  employee 
of  the  lessee  from  the  negligence  of  the  lessee 
alone. 

On  reason,  we  deem  the  judgment  of  the 
court  below  wrong,  and  the  great  current  of 
authority,  as  shown  by  references  herein- 
above contained,  certainly  requires  its  re- 
versal. 


INDIANA  SUPREME  COXmT. 


Frederidc  L.  OEMMER  e«  al.,  Appta., 

V. 

STATE  of  Indiana.  e»  reU  William  H. 
STEPHENS. 


(. 


.Ind. 


1.  A  reeltKl  In  tbe  preamble  of  desira- 
ble and  merltorlona  objects  to  be  ac 


compHahed  by  the  passage  of  a  statute  caa* 
not  care  Inherent  detects  In  the  act,  nor 
render  It  valid  It  In  conflict  with  tlie  <»-ganle 
law. 

2.  A  declaration  In  tbc  Conatltntlon  of 
political  prlTllearca,  rlarbta,  or  pow- 
ers to  be  exercised  by  tbe  people 

of  tlie  state  places  tliem  iKjond  legislative 
control  or  interference  as  effectoallr  as  If 
tbe  instrument  In  terms  declared  that  tbe 


Note. — As  to  validity  of  statute  cbanging 
time  of  election  of  townslilp  trustees  whereby 
It  Is  to  come  more  than  four  years  after  tlie 
previous  election,  where  the  Constitution  forUds 
66  L.  B.  A. 


tbe  creation  of  an  office  the  tenure  of  wbicb 
shall  be  lonjier  than  four  years,  see  State  cm  rtL 
Harrison  v.  Menani^  43  L.  R.  A.  408. 


Digitized  by 


Google 


1904. 


Geuuxb  t.  State 


es  rel.  Sixfhens. 


88 


people  sbould  not  be  deprived  of  them  by  an 
act  of  tbe  general  assembly. 

3.  The  rlfflit  of  the  elector*  to  ail  pnli- 
Ue  oflees  at  a  vomeral  eleetloa  before 
the  explratloa  of  the  term  of  the  im- 
enabentB  Is  conferred  by  a  conatitntlonal 
proTlsloD  regulatlos  the  election  of  such  offi- 
cers and  flxine  tbelr  terms  of  office ;  and  tbe 
legislature  cannot  postpone  tbe  date  of  such 
election  until  after  the  term  of  office  has  ez- 
pired,  so  as  to  eontlnne  the  Incumbent  fo 
office  bejood  the  constitutional  expiration  of 
his  term. 

4.  The  term  of  a  pnblle  oflleer  which  !■ 
fixed  by  the  CoBstllatlon  at  not  more 
than  mix  j  eara  In  a  period  of  eight  years 
cannot  be  Increased  by  an  act  of  the  legisla- 
ture which  oi>erates  to  postpone  the  date 
of  hia  auccesBor's  election  so  aa  to  permit 
him  to  hold  OTer  beyond  tbe  six-year  pe- 
riod. 

5.  A  conalltntlonal  provlalon  that  a 
pnbllp  oflleer  shall  hold  olBce  for  the 
constitutional  term  and  "until  his  ancceasor 
Is  elected  and  qualified"  does  not  empower 
the  leclslature  to  fix  the  time  at  which  ■ 
term  of  office  shall  begin  so  as  to  permit  the 
prerlous  Incumbent  to  bold  beyond  the  eon- 
stltntlonal  limit  ot  bis  term. 


(June  22,  1904.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Warren  County 
in  favor  of  relator  in  a  mandamus  proceed- 
ing to  compel  the  cerUficati<m  of  relator's 
name  as  a  candidate  for  election.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Measn.  Soaaee  O.  KhwUaa,  Hovaee 
E.  Smith,  Oaylord  B.  KawUas,  and 
MerrUl  MooveSf  for  appdlants: 

The  legislative  authority  is  supreme,  and 
subject  to  no  restrictions  except  those  which 
tiie  Constitution  expressly  or  impliedly  im- 
poses. 

Btate  tx  tvl.  fformon  v.  Mmuaigh,  161 
Ind.  200,  43  L.  R.  A.  408.  51  N.  E.  117.  357; 
Beott  T.  State,  161  Ind.  66e,  52  N.  E.  163; 
Be  Bank  of  Commerw,  163  Ind.  460,  47  L. 
S.  A.  480,  63  N.  E.  060,  65  N.  E.  224; 
State  em  reL  QeaJee  v.  Foa,  158  Ind.  126,  66 
L.  R.  A.  893,  63  N.  E.  10. 

Hie  postponement  of  an  election  so  as  to 
cmtinue  incumbents  in  i^ce  longer  than 
four  years  is  not  violative  of  the  oonstitu- 
titmal  prohibition  that  the  l^slature  shall 
not  create  any  office  the  tenure  of  whit^ 
shall  be  longer  than  four  years. 

Omst.  art  16,  {  2. 

The  terms  trf  olBoers  who  h<^d  longer  than 
four  yeats  are  not  extoided  \fy  tbe  law,  but 
the  ofBcers  are  «mtinued  in  <^ce  by  the 
Crastitution  itself  (art.  16,  {  3) ;  or,  if  in- 
eligible, flucoessOTv  are  appc^nted  under  a 
statute  enacted  by  express  ccmstitutional  au- 
thorify. 

Const,  art.  6,  {  9;  State  em  rel.  Barriaon 
V.  Xeiiaugk,  161  Ind.  260,  43  L.  R.  A.  408, 
06  L.  R.  A. 


51  N.  E.  117,  357;  Stnte  ex  rel.  Snyder  v. 
Burke.  154  Ind.  645,  57  N.  E.  509;  Lamed 
V.  Elliott,  155  Ind.  702,  57  N.  E.  801. 

The  postponement  by  statute  of  tbe  time 
when  the  term  of  one  elected,  or  to  be 
elected,  to  a  constitutional  office  shall  com- 
mence is  not  violative  of  art.  6,  S  2,  of  the 
Constitutimi. 

Soott  V.  State,  161  Ind.  556,  62  N.  E.  163; 
Weaver  v.  State,  152  Ind.  479,  63  N.  E.  450 ; 
State  ex  rel.  SieMullen  v.  Harris.  152  Ind. 
600,  62  N.  E.  168;  Aihman  v.  State,  152 
Ind.  567,  63  N.  E.  836. 

The  Constitution  does  not  presraibe  a 
time  for  the  oommencemoit  of  any  official 
terms  exn^t  those  of  tbe  executive  and 
members  of  the  legislature. 

Seott  V.  State,  161  Ind.  656,  52  N.  E.  163; 
Weaver  v.  State,  162  Ind.  470,  53  N.  E.  460. 

The  Constitution  fixes  the  length  of  the 
term  of  ofllce,  but  not  when  it  shall  com- 
mence. 

Ibid. 

It  is  possible  by  a  l^slative  act  to  create 
a  vacancy  in  a  eonstitutional  office  by  post- 
poning the  time  tor  the  commencement  of  a 
future  term  of  office.  Where  this  has  been 
done  tbe  people  have  no  eon8tituti<ma]  right 
to  fill  the  vaeancy  by  a  popular  vote  at  a 
general  election  which  intervenes  prior  to 
tbe  occurrence  of  the  vacancy,  but  the  va- 
cancy must  be  filled  by  appointment  as  by 
statute  provided,  under  art.  6,  S  9. 

Aikman  v.  State,  162  Ind.  567,  63  H.  E. 
836;  Weaver  v.  State,  152  Ind.  470,  53  N. 
E.  450;  State  em  rel.  Barton  v.  McCracken, 
51  Ohio  St.  123,  36  N.  E.  041 ;  Slate  ex  rel 
Atty.  Qen.  v.  RoTUOn,  73  Mo.  78;  State  ex 
rel.  Alty.  Gen.  v.  McGovney,  92  Mo.  428,  3 
S.  W.  867;  Rc  County  Treaourera,  9  Colo. 
631,  21  Pac.  474;  Sipe  v.  People,  26  Colo. 
127,  56  Pac.  571 ;  State  ex  rel.  Meredith  v. 
Tollman,  24  Wash.  426,  64  Pac.  759;  Wilson 
V.  Clark,  63  Kan.  505,  65  Pac.  705;  State  ew 
rel.  Qodard  v.  Andrews,  64  Kan.  474,  67 
Pac.  870;  State  em  rel.  Loring  v.  Betiedict, 
15  Minn.  198,  Gil.  153;  Jordan  v.  Bailey, 
37  Minn.  174,  33  N.  W.  778;  Sprague  v. 
Brown,  40  Wis.  612. 

The  fact  that  an  office  is  named  in  the 
Constitution  does  not  exempt  it  frcon  legis- 
lative control. 

Warner  v.  People,  2  Denio,  272,  43  Am. 
Dec.  740;  Conner  v.  Hew  York,  5  N.  Y.  285; 
Koch  V.  Hew  York,  152  N.  Y.  72,  46  N.  E. 
170 ;  Oogin  V.  State,  7  Ind,  157 ;  Turpen  t. 
Tipton  OauMty,  7  Ind.  172:  MoComaa  v. 
Krug,  81  Ind.  327»  42  Am.  Rep.  135; 
WaUh  V.  State,  142  Ind.  357,  33  L.  R.  A. 
392,  41  N.  E.  65;  Legler  T.  Patne,  147  Ind. 
181,  45  N.  E.  604;  Harmon  v.  Madie<m 
County,  153  Ind.  68,  64  N.  E.  106;  ShUUng 
V.  State,  158  Ind.  185,  62  N.  E.  49A-Groee  v.. 
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WhMejf  County,  168  Ind.  631,  68  L.  B.  A. 
894,  64  N.  E.  25. 

There  is  no  natural  right  of  suffrage. 
Voting  is  a  mere  political  privilege.  'Ex- 
cept as  this  privik^  is  guarded  by  the  Con- 
stitution, it  may  be  limited  or  extended  by 
statute. 

Baum  T.  State,  1S7  Ind.  282,  65  L.  R.  A. 
250,  61  N.  E.  672;  Oougar  v.  Timberiake, 
148  Ind.  38,  37  L.  R.  A.  644,  62  Am.  St. 
Rep.  487,  48  N.  B.  839;  Minor  v.  Bapper- 
sett,  21  Wall.  162,  22  L.  ed.  627;  United 
States  T.  Reeee,  92  V.  S.  214,  23  L.  ed.,663; 
United  States  v.  Cruikshank,  02  U.  S'  642, 
23  L.  ed.  688  j  Oilea  v.  Barris,  189  U.  S.  475, 
47  L.  ed.  909,  23  Sup.  Ct.  Rep.  639;  Wil- 
kina  t.  State,  113  Ind.  614,  16  N.  E.  102; 
Ferner  v.  State,  151  Ind.  247,  61  N.  E.  360; 
Overskiner  v.  State,  150  Ind.  187,  51  L.  R. 
A.  748,  83  Am.  St.  Rep.  187,  69  N.  E.  4G8; 
Ea  parte  Luoae,  160  Mo.  218,  61  S.  W.  218; 
State  ex  rel.  Dreibelhisa  v.  Berghoff,  158 
Ind.  349,  63  N.  E.  717;  State  ex  rel.  Loring 
T.  Benedict,  15  Minn.  198,  Gil.  153;  Jordan 
V.  Bailey,  37  Minn.  174,  33  N,  W.  778; 
Bprague  v.  Broicn,  40  Wis.  612. 

There  is  nothing  in  the  contention  that 
the  postponement  of  the  commencement  of 
the  term  of  a  constitutional  ofBce  beyond  a 
general  election  impairs  any  right  of  the 
people  to  fill  the  office. 

Weaver  v.  State,  152  Ind.  479,  53  N.  E. 
450;  Aikman  t.  State,  152  Ind.  567,  6S  N. 
E.  830. 

An  act  postponing  an  election  so  as  to 
provide  a  term  longer  than  the  constitution- 
al limitation  of  four  years  is  valid. 

Caraon  v.  State,  145  Ind.  348,  44  N.  E. 
360;  State  ex  rel.  Barriaon  v.  Menaugh,  151 
Ind.  260,  43  L.R.A.408,51  N.E.  117,  357; 
State  ex  rel.  Snyder  v.  Burke,  154  Ind.  645, 
57  N.  E.  509;  Lamed  v.  Elliott,  165  Ind. 
702.  57  N.  E.  901;  State  ex  rel.  Dreibelbiaa 
V.  Berghoif,  158  Ind.  349,  63  N.  E.  717. 

Messrs.  Stansbury  SB  Bllllass  and  A. 
O.  Harris  for  appellee. 

Dowllngt  J->  delivered  the  opfnitm  of  the 
oourt: 

This  was  a  proceeding  by  the  state  on  the 
relation  of  the  appellee,  Stephens,  for  a  writ 
of  mandate  against  the  appellants,  who  were 
respectively  the  chairman  and  secretary  of 
the  Republican  county  committee  of  Warren 
county,  to  compel  the  appellants  to  certify 
the  name  of  the  relator  to  the  board  of 
election  commissioners  of  said  county  as  the 
Republican  candidate  for  county  treasurer 
to  be  voted  for  at  the  general  election  in 
1904.  A  demurrer  to  the  alternative  writ 
was  overruled,  the  appellants  refused  to 
plead  further,  a  peremptory  writ  was 
granted,  and  judgment  was  rendered  against 
66  L.  R.  A. 


the  appellants.  Error  la  assigned  upon  the 
ruling  on  the  demurrer. 

The  material  facts  recited  in  the  altenuir 
tive  writ  were  as  follows:  That  the  relator 
had  filed  his  Terifled  ocunplaint  in  said  court 
showing  that  he  was  a  citizen  of  the  United 
States  and  of  the  state  of  Indiana;  that  he 
was  fifty  years  of  age,  and  had  resided  in 
Warren  county  all  his  life;  that  he  was  a 
member  of  the  Republican  party;  that  said 
party  at  the  last  general  election  in  said 
county  and  state  eaat  a  majority  of  all  the 
votes  which  were  cast,  and  that  said  party 
had,  and  for  many  years  maintained,  a 
county  organization  in  said  county  consist- 
ing of  a  county  committee,  and  a  chairmui 
and  secretary  duly  chosen  in  the  manner 
prescribed  by  law ;  that  oh  January  9,  1904, 
said  Republican  county  organization  gave 
notice  that  on  February  6,  1904,  there  would 
be  held  in  the  several  voting  precincts  of 
said  county  a  Republican  voting  convention 
for  the  purpose  of  nominating  candidates 
for  various  offices  to  be  voted  for  at  the  next 
general  election  to  be  held  on  the  first  Tues- 
day after  the  first  Monday  in  November  of 
said  year;  that  at  said  date  said  convention 
was  held  agreeably  to  said  notice,  and  for 
the  purpose  of  making  such  nominatitms; 
that  at  the  general  election  held  in  the  year 
1900  Peter  Fleming,  a  duly  qualified  person, 
was  elected  to  the  office  of  county  treasurer 
of  said  county  for  a  period  of  two  years; 
that  he  was  commissioned  and  entered  into 
said  oflice  January  1,  1902;  that  afterwards, 
in  1002,  said  Fleming  waa  again  elected  to 
said  office,  and  at  the  expiration  of  his  said 
first  term  entered  at  once  upon  a  second 
term  under  a  commission  duly  issued  to 
him,  and  ia  still  in  such  office  of  county 
treasurer;  that  on  January  1,  1906,  said 
Fleming  will  have  served  two  full  terms,  to 
wit,  four  calendar  years,  continuously  as 
the  lawfully  elected  treasurer  of  said  coun- 
ty, and  that  at  the  expiration  of  said  period 
hia  eligibility  to  hold  said  office  will  cease, 
and  said  office  will  become  vacant,  by  virtue 
of  article  6,  S  2,  of  the  Constitution  of  this 
state ;  that  at  said  voting  convention  held 
February  6,  1004,  the  persons  participating 
therein  proceeded  to  nominate  a  successor  to 
the  said  Peter  W.  Fleming  in  said  office  of 
county  treasurer  to  be  voted  for  at  the  gen- 
eral election  to  be  held  November  8,  1904, 
and  that  the  relator  received  a  majority  of 
all  the  votes  cast  at  all  the  voting  precincts, 
and  was  duly  nominated  as  the  Republican 
candidate  for  treasurer  of  said  county  to 
succeed  the  said  Fleming  in  said  office,  and 
to  be  voted  for  at  said  general  election  on 
November  8,  1004,  and  that  after  a  canvass 
of  all  the  votes  cast  at  said  convention  he 
was  declared  to  be  the  nominee  thereof  for 
said  office;  that  F^^ri^^I^G^^^j^e 
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cfaaitman  of  the  Kepublican  central  com- 
mittee of  said  Warren  county,  and  that 
Chester  G.  Rossiter  is  the  secretary  of  said 
committee;  that  said  relator  being  such 
nominee  for  said  office,  he  did,  before  bring- 
iug  this  suit,  to  wit,  on  March  12,  1904,  in 
proper  manner  and  form  demand  of  the  said 
chairman  and  secretary  that  they  place  the 
relator's  name  od  Uie  certificate  of  ncmiina- 
tions  made  by  said  county  convention,  set- 
ting forth  his  said  nominaticm,  together 
with  ike  other  facta  required  to  be  stated  in 
aaid  certificate,  bo  that  relator's  name  could 
be  printed  on  the  ballot,  and  he  could  be 
voted  for  at  the  said  next  general  election; 
that  thereup<m  the  said  chairman  and  sec- 
retary, admitting  that  the  relator  was  duly 
nominated  aa  a  candidate  for  said  office  of 
county  treasurer  by  the  Kepublican  party  of 
Baid  county,  refused  to  insert  his  name  in 
the  said  certificate  for  the  sole  reason  that 
by  the  act  of  the  general  assembly  of  said 
state  approved  February  11,  1903,  it  was 
provided,  in  substance  and  effect,  that  no 
successor  to  the  said  Fleming  as  county 
treasurer  of  said  county  could  or  should  be 
elected  at  the  election  of  1904,  nor  until  the 
general  election  to  be  held  in  the  year  1006 ; 
that  the  said  act  is  unconstitutional  and 
void;  that,  unless  the  court  will,  by  its  man- 
date and  judgm^t^  compel  the  said  diair- 
man  and  secretary  to  insert  ihe  name  of  the 
relator  in  tiie  said  certificate,  his  name  can- 
not be  presented  to  the  electors  of  said  coun- 
ty as  a  candidate  for  said  office  ot  treasurer 
to  be  voted  for  at  said  electi<Hi,  and  that 
thereby  he  will  be  greatly  injured;  that  he 
has  no  other  remedy;  that,  if  hia  name  ia 
properly  certified  and  printed  on  the  ballote 
u  aforesaid,  he  will  receive  at  said  eleeUon 
a  majority  of  all  the  votes  to  be  cast  for 
county  treasurer  of  said  county,  and  will 
thereby  be  entitled  to  have  said  office,  and 
enter  npon  its  duties,  immediately  upim  the 
expiratitm  ot  the  said  secmd  term  of  the 
said  Peter  W.  Finning.  The  alternative 
writ  required  the  said  chairman  and  secre- 
tary to  insert  the  relator's  name  in  the 
proper  certifleate  as  such  nominee  for  the 
o£Soe  of  coun^  treasurer,  and  to  appear  be- 
fore the  court  on  March  26,  1904,  to  show 
cause,  if  any  they  had,  why  the  same  should 
not  be  done.  The  ground  of  the  demurrer 
waa  that  the  alternative  writ  did  not  state 
facts  sufficient  to  constitnte  a  cause  of  ac- 
tion. 

The  (Hily  question  presented  and  argued 
counsel  is  the  constitutionality  of  the 
act  of  February  11,  1903  (Acts  1903,  chap. 
13,  p.  24).  Omitting  the  preamble,  that  act 
is  aa  follows: 

"Sec.  1.  Be  it  enacted  by  the  gena«l  as- 
sembly of  the  state  of  Indiana,  that  the 
terms  of  office  of  all  judges  of  dreuit,  su- 
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perior,  and  criminal  courts  in  this  state,  of 
all  prosecuting  attorneys,  and  of  all  county 
auditors,  county  treasurers,  clerks  of  the 
circuit  court,  county  sheriifs,  county  record- 
ers, county  assessors,  county  coroners,  and 
county  surveyors,  hereafter  elected  in  "this 
state,  shall  begin  on  the  Ist  day  of  January 
next  succeeding  their  election:  Provided, 
that,  in  all  cases  where  persons  were  elected 
to  any  of  said  offices  at  the  general  election 
in  November,  1900,  for  a  term  of  four  years, 
whose  term  of  office  did  not  b^n  until  aftw 
January  1,  1901,  and  in  all  cases  where  per- 
s<ms  were  elected  to  aiqr  of  said  offices  at 
the  general  election  in  November,  1902,  for  a 
term  of  two  years,  whose  term  of  office  did 
not  begin  until  aiter  January  1,  1903,  no 
successors  to  such  officers  shall  be  elected 
until  the  general  election  in  the  year  1900. 
In  all  cases  where  pei*8ona  were  elected  to 
any  of  said  offices  at  the  general  election  in 
November,  1900,  for  a  term  of  six  years, 
whose  terms  of  office  did  not  begin  until 
after  January  1,  1901,  and  ia  all  cases 
where  persons  were  elected  to  any  of  said 
offices  at  tlie  general  election  in  November, 

1902,  for  a  term  of  four' years,  whose  terms 
of  office  did  not  begin  until  after  January  1, 

1903,  no  successors  to  such  officers  shall  be 
elected  until  the  general  election  in  the  year 
1908.  In  all  cases  where  persons  were 
elected  to  any  of  said  offices  at  the  general 
election  in  November,  1902,  for  a  term  of  six 
years,  whose  terms  of  offioe  did  not  begin 
until  after  January  1,  1903,  no  sucoBBsors 
to  such  officers  shall  be  elected  until  the  gen- 
eral electicm  in  the  year  1910. 

"Sec.  2.  In  all  oases  where  vacancies  occur 
in  any  of  aaid  olS.<xa  by  reason  of  the  death 
or  resignation  of  ai^  such  (rificer,  or  Hy  rea- 
son of  lAie  expiration  of  bis  term  of  office, 
or  in  any  other  manner  before  January  1, 

1904,  and  a  successor  is  appointed  to  fill 
such  vacancy,  each  appointm  shall  hold  his 
office  by  virtue  of  such  appointment  only 
until  January  1,  1904 ;  and,  if  uiy  vacancies 
should  occur  in  any  of  said  offices  after  Jan- 
uary 1, 1904,  and  such  vacancies  are  filled  by 
appointmenl^  such  appmnteea  aball  hold  un- 
til the  1st  day  of  January  next  sueoeeding 
the  next  general  election  held  after  sut^  ap- 
pointment. 

"Sec  3.  All  laws  and  parts  of  laws  in 
conflict  herewith  are  hereby  repealed." 

The  preamble  of  the  act  declares  that  it 
will  promote  the  public  interests  to  have  the 
terms  of  all  the  officers  named  in  the  act  be- 
gin and  end  at  a  uniform  time,  and  to  have 
their  official  year  and  the  calendar  year  he- 
gin  at  the  same  time;  and  that  it  will  also 
promote  the  public  interests  to  have  the  of* 
ficial  terms  all  of  said  officers  begin  with 
the  b^inning  of  tiie  calendar  year  next  snc- 
oeeding  their  election,  instead  of>at  lougi 
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and  irregular  intervals  aa  at  present.  There- 
fore, for  the  purpose  of  securing  the  desired 
uniformity,  the  statute  fs  enacted. 

Fleming,  the  present  incumbent  of  the  of- 
floe  of  county  treasurer  of  Warren  county, 
was  elected  for  bis  second  term  at  the  gen- 
eral election  held  in  Norember,  1802,  for  a 
term  of  two  years.  As  the  law  stood  when 
he  was  elected,  this  term  b^;an  January  1, 
1904,  and  will  expire  by  its  constitutional 
limitation  January  1,  1906.  Acts  1897, 
chap.  185,  p.  288  (Burnn's  Anno.  Stat.  I90I, 
S  7089a).  The  act  before  us  postpones  the 
election  Of  a  successor  to  Fleming  until  the 
general  election  in  November,  1906,  and  pro- 
vides that  such  successor  shall  not  tnke  the 
office  until  January  1,  1907.  The  effect  of 
the  act  is  to  continue  Fleming,  the  present 
treasurer  of  Warren  county,  in  that  office 
for  one  year  after  the  expiration  of  his 
present  term.  It  also  permits  the  general 
election  in  November,  1904,  at  which  a  suc- 
cessor to  the  treasurer  might  he  elected,  to 
pass,  and  fixes  the  time  for  the  election  of 
such  successor  at  tlie  November  election  in 
1906.  Out  of  736  county  offices,  185  will  be 
affected  by  the  act;  137  officers  will  hold 
over,  Rnd  48  vacancies  will  occur  to  be  filled 
by  appointment.  Out  of  the  offices  and  of- 
ficers so  affected,  47  circuit  judges  will  have 
their  terms  extended  an  average  of  forty- 
seven  days  each,  and  8  will  have  their  terms 
extended  an  average  of  fourteen  months 
each ;  13  prosecuting  attorneys  will  hold 
over  for  one  year;  37  county  auditors  will 
hold  over  for  one  year ;  29  clerks  of  the  cir- 
cuit courts  will  hold  over  for  one  year;  27 
recorders,  31  treasurers,  8  sheriffs,  and  4 
coroners  will  be  continued  in  office  for  one 
year  after  the  expiration  of  the  terms  for 
which  they  were  elected.  The  remainder 
of  the  officers  affected  by  the  act  will  each 
hold  over  from  thirty  days  to  seventy-three 
days.  In  22-ca8es  the  election  of  successors  to 
the  persons  holding  the  several  offices  em- 
braced in  the  act  will  be  postponed.  Was  it 
competent  for  the  legislature  to  enact  a  stat- 
ute having  this  effect  upon  public  offices,  pub- 
lic ofTioers,  and  the  election  of  such  officers  by 
the  people?  The  validity  of  the  act  of  Febru- 
ary II,  1903,  is  contested  in  this  case  on  the 
grounds  ( 1 )  that  it  prevents  the  election  of 
tlie  county  treasurer  by  the  voters  of  the 
county  at  the  general  election  next  preced* 
ing  the  expiration  of  the  term  of  office  of 
ttie  present  incumbent:  (2)  that  it  continues 
the  treasurer  now  in  office  in  that  position 
more  than  two  years;  (3)  that  it  continues 
the  present  treasurer  in  office  for  one  year 
after  the  expiratiMi  of  his  present  term,  al- 
though he  will  be  ineligible  to  said  office  by 
reasfm  of  his  having  held  the  office  by  elec- 
tion four  years  in  a  period  of  six  years; 
(4)  many  other  offices  and  officers,  judicial 
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and  county,  will  be  affected  in  the  same 
manner.  On  the  other  hand,  to  sustain  the 
act,  it  is  contended  that :  "  ( 1 )  The  l^s- 
lative  authority  is  supreme,  and  subject  to 
no  restrictions  except  those  which  the  Caa- 
stitution  expressly  or  impliedly  imposes. 
(2)  The  postponement  of  an  election,  so  as 
to  continue  incumbents  in  office  longer  than 
four  years,  is  not  violative  of  the  constitu- 
tional prohibition  that  the  legislature  shall 
not  create  any  office  the  tenure  of  which 
shall  be  longer  than  four  years.  Article  15, 
S  2.  Under  such  a  law  the  terms  of  offi- 
cers who  hold  longer  than  four  years  are 
not  extended  by  the  law,  but  the  officers 
are  continued  in  office  by  the  Constitution 
itself  (art.  15,  S  3)  ;  or,  if  ineligible,  suc- 
cessors are  appointed  under  a  statute  by  ex- 
press constitutional  authority.  Article  8, 
$9.  (3)  The  postponement  by  statute  of 
the  time  when  the  term  of  one  elected,  or 
to  be  elected,  to  a  constitutional  office,  shall 
commence,  is  not  violative  of  article  6,  §  2, 
of  the  Constitution.  (4)  The  Constitution 
does  not  prescribe  a  time  for  the  commence- 
ment of  any  official  terms  except  those  of 
the  executive  and  members  of  the  legisla- 
ture. The  power  to  fix  the  time  for  the 
commencement  of  the  terms  of  other  of- 
ficers has  been  exercised  by  the  legislature, 
without  question,  from  the  organization  of 
the  state.  ( 5 )  The  office  of  county  treasurer 
was  created  by  the  Constitution,  and  the 
term  fixed  at  two  years,  and  until  his  suc- 
cessor is  elected  and  qualified.  The  Consti- 
tution fixes  the  length  of  the  term  of  of- 
fice, but  not  when  it  shall  commence.  (6) 
It  is  possible  by  a  legislative  act  to  create 
a  vacancy  in  a  constitutional  office  by  post- 
poning the  time  for  the  commencement  of 
a  future  term  of  office.  Where  this  has 
been  done,  the  people  have  no  constitutional 
right  to  fill  the  vacancy  by  a  popular  vote 
at  a  general  election  which  intervenes  prior 
to  the  occurrence  of  the  vacancy;  but  the 
vacancy  must  be  filled  by  appointment,  as 
by  statute  provided  under  article  6,  S  9. 
(7)  The  fact  that  an  office  is  named  in  the 
Constitution  does  not  exempt  it  from  legis- 
lative control.  Excepting  such  protection 
aa  is  guaranteed  by  the  Constituti<m,  it  is 
as  much  subject  to  regulation  by  the  le^s- 
lature  as  is  any  office  created  by  the  general 
assembly.  .  .  .  (9)  There  is  no  natural 
right  of  suffrage.  Voting  is  a  mere  political 
privilege.  Except  as  this  privile^  is  guard- 
ed by  the  Constitution,  it  may  be  limited 
or  extended  by  statute." 

It  may  be  admitted  that  the  legislative  au- 
thority is  supreme,  and  subject  to  no  re- 
strictions except  those  which  the  Constitu- 
tion expressly  or  impliedly  imposes:  that 
the  time  of  the  commencement  of  the  term 
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other  officers  named  in  the  act  of  February 
II,  1903,  is  not  fixed  hj  the  Ckinstitution ; 
and  that,  subject  to  the  restrictions  of  the 
Constitutitxi,  the  legislature  may  prescribe 
the  time  when  the  terms  of  such  officers 
shall  b^fin.  It  may  also  be  true  that  offices 
created  by  the  Ctmstitution  are,  to  some 
extent,  subject  to  legislative  control,  and 
that  the  right  to  vote  is  a  political  privi- 
lege, and  not  a  natural  right.  But  the  ques- 
tion remains,  What  are  the  limitations  and 
restrictious  imposed  by  the  Constitution  up- 
on  the  legislature  in  the  enactment  of  stat- 
utes r^ulating  the  electi(m  of  persons  to 
fill  county  offices  created  by  the  Constitu* 
tion,  the  commencement  of  their  official 
teana»,  the  continuance  of  officers  in  (^ce 
beyiwd  the  periods  named  in  the  Constitu- 
tion, and  the  nature  of  the  Ic^slatim, 
whether  general  or  local,  by  which  su^  reg- 
nlatitm  and  control  are  .sought  to  be  exer- 
cised? The  preamble  of  a  statute  may  be 
examined  for  the  purpose  of  ascertaining 
the  meaning  or  proper  construction  of  the 
act,  but  a  recital  of  the  objects  to  he  ac- 
complished, however  desirable  and  merito- 
rious those  objects  may  be,  cannot  cure  in- 
herent defects  in  the  act,  nor  render  it 
valid  if  in  conflict  with  the  organic  law 
of  the  state.  The  purpose  of  the  act  of  Feb- 
ruary 11,  1003,  as  stated  in  its  preamble, 
is  to  secure  uoiformity  in  the  commence- 
ment of  the  terms  of  the  officers  mentioned 
in  it.  Perhaps  this  may  be  desirable.  T)if> 
ferenoes  of  opinion,  however,  may  exist  on 
tbiB  subject.  Certainly,  sudi  uniformity  is 
not  indispensaUe.  It  has  never  existed 
heretofore,  although  the  Constitution  has 
been  in  force  for  many  years,  and  tiie  in- 
<!0nvCTienceB  arising  from  such  want  (rf  uni- 
fonnity,  if  there  have  been  incMveniraoes, 
do  not  appear  to  have  seriously  interfered 
with  the  administration  of  the  public  busi- 
ness. It  is  an  obvious  truism  that  Constitu- 
tions state  general  rules  and  maxims  in  ao- 
eordance  with  which  the  powers  of  sofvereign- 
ty  are  habitually  exerused,  rather  than  par- 
ticular and  specific  directions  for  the  man- 
ner and  oeoasitui  of  the  exenase  of  tliat  au- 
thority. Cooley,  Const.  Lim.  2,  64.  A  dec- 
laration in  the  Cmistitntion  of  politieid 
privileges,  rights,  or  powers,  to  be  exercised 
by  the  people  of  the  state,  places  tiiem  be- 
yond l^rfalative  control,  or  interference  as 
effectually  as  if  the  instrument  in  terms  de- 
dared  that  the  people  should  not  be  deprived 
of  them  by  an  act  of  the  general  assembly. 
The  necessary  implicatims  arising  from  gen- 
eral provisions  of  this  charncter  are  second- 
ary in  importance  only  to  the  express  letter 
of  the  Ccmstitution  itself. 

Section  2,  art.  6,  of  the  Constitution  pro- 
vides that  ibere  shall  he  elected  in  each 
oouniy,  by  the  voters  thereof,  at  the  iimo  of 
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holding  general  elections,  a  clerk  of  the  cir- 
cuit court,  auditor,  recorder,  treasurer,  sher- 
iff, coroner,  and  surveyor;  that  the  clerk, 
^.uditor,  and  recorder  shall  continue  in  office 
I'our  years;  and  that  no  person  shall  be  eli- 
gible to  any  of  these  offices  more  than 
eight  years  in  any  period  of  twelve  years. 
It  further  provides  that  the  treasurer,  sher- 
iff, coroner,  and  surveyor  shall  continue  in 
office  two  years,  and  that  no  person  shall 
be  eligible  to  the  office  of  treasurer  or  sher- 
iff more  than  four  years  in  any  period  of  six 
years.  Section  14  of  article  2  of  the  Con- 
stitution fixes  the  time  of  all  general  elec- 
tions on  the  first  Tuesday  after  the  first 
Monday  of  November.  General  elections 
must  take  place  every  two  years  for  the 
purpose  of  selecting  members  of  the  f^era] 
assembly.  Constitutional  provisions,  in  most 
cases,  are  mfindatory  in  the  strictest  sense, 
and  the  words  used  must  be  understood  in 
their  natural  and  ordinary  meaning.  Oib- 
bona  V.  Ogden,  0  Wheat.  188,  6  L.  ed.  68. 
The  right  of  the  voters  of  Uie  state  to  fill 
the  offices  of  clerk  of  the  circuit  court,  au- 
ditor, recorder,  treasurer,  sheriff,  coroner, 
and  surveyor  at  the  general  election  next 
before  the  expiration  of  the  term  of  the  per- 
sons filling  any  of  these  offices  is  plainly 
conferred  by  S  2,  art.  ft,  supra.  The  office 
being  constitutional  and  elective,  the  voters 
of  the  county  are  authorized  to  fill  it  at 
the  first  opportunity  given  under  the  Con- 
stitution. This  right  cannot  be  taken  away 
from  them  by  the  legislature,  eiUier  direct- 
ly or  indirect^,  by  an  act  postpfming  the 
choice  of  tiie  officers  named  until  a  general 
election  at  which  they  might  be  elected  has 
passed.  When  the  framSrs  of  the  C<Histitu- 
tion  and  the  people  who  adopted  it  said  in 
that  instrument  that  "there  shall  be  elected- 
in  each  county,  by  the  voters  thereof,  at  the 
time  of  holdii^  genial  elections,"  the  offi- 
cers named,  they  could  have  meant  nothing 
else 'than  that  the  sueGe8si<Hi  to  these  of- 
fices should  be  secured  without  vacancies  or 
unaeceasary  extensions  of  tenns  1^  holding 
over  after  the  expiration  <rf  Hba  constitu- 
tional terms,  by  Oie  electitm  by  the  voters 
of  each  county  of  successors  to  such  officers, 
who  would  be  ready  to  take  the  offices  and 
dischaige  their  duties  inunediatdy  upon  the 
expiration  of  the  terms  of  the  previous  in- 
cumbents. The  only  natural  and  reasonable 
time  for  such  election  would  be  at  the  gen- 
eral election  next  preceding  the  expiratiim 
of  the  term  of  the  incumbent.  If  tiie  power 
of  the  legislature  to  postpone  the  choice  of 
the  successors  to  the  incumbents  of  these 
offices  at  such  election  is  conceded,  it  itA- 
lowB  that  the  time  for  the  election  of  suoh 
sucoessOTB  rests  wholly  in  the  discretion 
of  the  general  assembly.  If  this  is  the  law, 
the  control  of  the  offices  affeeted^s  taken 
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.from  the  people  and  resides  exdusively  Id 
the  legislature. 

The  act  in  question  ie  subject  to  the  fur- 
ther objection  that  it  expressly  extends  the 
terms  of  office  of  county  treasurers  in  many 
counties  beyond  the  constitutional  limit  of 
two  years,  and  in  the  case  before  us,  as  W(^ll 
as  in  several  other  instances,  continues  the 
treasurer  in  office  more  than  six  years  in  a 
period  of  eight  years.  The  proviso  in  the 
act  declares,  among  other  things,  that  "in 
all  cases  where  persons  were  elected  to  any 
of  said  offices  at  the  general  election  in  No- 
vember, 1902,  for  a  terra  of  two  years,  whose 
terms  of  ollice  did  not  begin  until  after  Jan- 
uary 1,  1903,  no  succesBorB  to  such  officers 
shall  be  elected  until  the  general  election  in 
the  year  1906."  It  appears  from  the  com- 
plaint that  Fleming,  the  present  incumbent 
of  the  office  of  county  treasurer  of  Warren 
county,  was  elected  to  that  office  at  the  gen- 
eral election  held  in  November,  1902,  and 
that  his  term  of  office  did  not  begin  until 
January  1,  1904.  That  term  will  expire 
January  1,  1906.  If  no  successor  to  Flem- 
ing is  elected  until  the  general  election  to 
be  held  in  November,  1906,  then  by  virtue 
of  the  act  of  1903  he  will  continue  in  office 
from  the  expiration  of  his  term  on  January 
1,  1906,  until  January  1,  1907.  The  purpose 
and  legal  effect  of  the  act  of  February  11, 
1903,  if  valid,  were  to  continue  the  persons 
to  whom  it  applied  in  office  after  the  expi- 
ration of  the  terms  fixed  by  the  Constitu* 
tion,  and  beyond  the  time  at  which  said  of- 
fices might  be  filled  by  the  voters  of  the 
counties  at  a  general  election.  It  is  true 
that  the  l^islature,  under  certain  condi-- 
Uana,  may  fix  the  time  of  the  commence- 
ment of  the  terms  of  county  officers;  and 
this  court  so  held  in  the  cases  of  Scott  v. 
State,  151  Ind.  55B,  52  N.  E.  163,  and  Weav 
er  r.  State,  152  Ind.  479,  53  N.  £.  450.  But 
ttie  act  of  February  11,  1903,  does  much 
more  than  fix  the  date  of  the  commencement 
of  terms  of  office.  It  attempts  to  prevent 
the  election  of  successors  to  incumbents,  al- 
though elections  occur  at  which  such  suc- 
cessors might  be  elected  by  the  voters  of 
the  several  counties.  The  unnecessary  con- 
tinuance in  office  of  the  persons  embraced  in 
the  act  beyond  the  limit  of  the  terms  fixed 
by  the  Constitution  is  a  direct  and  unmis- 
takable violation  of  that  instrument.  The 
argument  that  the  l^slature  may  fix  the 
time  of  the  commencement  of  the  terms  of 
office  where  that  time  is  not  fixed  the 
Constitution  itself,  and  that,  if  the  term  of 
an  incumbent  la  extended  beyond  the  con- 
stitutional limit,  the  officer  holds  over  hy 
Tirtud  of  S  3  of  artide  16,  which  provides 
that  an  officer  shall  hold  his  office  for  the 
eonstitutifHial  tenn»  and  until  his  succesaor 
Is  elected  and  qualified,  is  fallaeionB.  The 
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latter  provision  was  intended  to  ppevent  va- 
cancies in  the  public  offices  to  which  it  ap- 
plies. It  cannot  be  understood  to  confer  aa 
the  legislature  the  power  to  unneoessarily 
postpone  the  election  of  a  successor  to  the- 
office,  and  thereby  create  a  condition  au- 
thorizing the  incumbent  to  hold  over  after 
the  expiration  of  bis  term.  The  miscbiefa- 
which  would  result  from  this  constructim 
of  the  Constitution  and  the  recognition  of 
this  authority  in  the  legislature  are  too- 
evident  to  require  discussion.  By  the  adop- 
tion of  measures  of  this  character  the  l^s- 
lative  department  could  appropriate  to  it- 
self an  extensive  and  dangerous  power  and 
intluence  over  a  great  number  of  offices  and 
<^cers.  Through  this  agency  a  political 
party  miglit  perpetuate  its  hold  upon  oil 
public  offices  except  those  of  governor  and* 
members  of  the  general  assembly,  and  for 
considerable  periods,  or  indefinitely,  deprive- 
the  voters  of  the  counties  of  the  right  to- 
choose  the  officers  who  should  administer  the- 
public  affairs. 

The  case  of  State  ex  rel.  Smith  v.  AskeWt 
48  Arte.  82,  2  S.  W.  349,  seems  to  be  di- 
rectly in  point.  The  Constitution  of  that 
state  {art.  7,  §  17)  provided  that  "the  judges, 
of  the  circuit  court  shall  be  elected  by  the- 
qualified  electors  of  the  several  circuits,  and 
shall  hold  their  offices  for  the  term  of  four 
years."  It  was  decided  that  the  successor 
of  a  circuit  judge  must  be  elected  at  the  first 
general  election  which  should  be  held  before 
the  expiration  of  his  term,  and  that  an  act 
of  the  legislature  passed  previous  to  the- 
adoption  of  the  Constitution  fixing  a  dif- 
ferent  time  for  the  election  of  such  Bueoes- 
SCH*  was  inoperative  so  far  as  it  provided 
that  the  succrasor  of  a  circuit  judge  should 
be  elected  at  the  flrat  general  election  held 
after  the  expiration  of  the  term.  Botoard 
V.  Stale,  10  Ind.  90;  Deiceese  v.  State,  lO- 
Ind.  343;  Markle  v.  Wright,  13  Ind.  649; 
10  Am,  &  Eng.  Enc.  Law,  pp.  406,  881. 

The  act  is  objectionable  for  the  further 
reason  that  it  authorizes  incumbents  to  hold' 
their  offices  after  they  have  become  ineligi- 
ble to  do  so.  The  words  of  the  CooBtitu- 
tion  are  that  "no  person  shall  be  eligible  t»- 
the  office  of  clerk,  recorder,  or  auditor,  more- 
than  eight  years  in  any  period  of  twelve 
years;"  and  that  "no  person  shall  be  eli- 
gible to  the  office  of  treasurer  or  sherifl^  more 
than  four  years  in  any  period  of  six  years." 
S  2,  art.  6,  Const.  True,  these  officers  may 
hold  over  until  their  successors  are  elected 
and  qualified.  But  successors  must  be  elect- 
ed at  the  general  electicm  next  preceding  the- 
expiration  of  the  term  of  the  incnmbenta  of 
the  offices.  The  legislature  cannot  arbitra- 
rily delay  the  election  of  such  sueeeasora  to- 
a  later  period,  and  thereby  render  the  In- 
cumbents of  the  offices  eligiUeJ^  hold  over- 
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The  exigmey  intended  to  be  prorided  agahut 
hy  I  Z,  art  9,  9upra,  it  one  whieh  arises  ea 
ndoeuitate  from  the  death,  removal,  fail- 
ure of  the  nieeeaBor  to  the  offlee  to  qualify, 
or  from  the  failure  of  the  voters  to  elect 
Bueh  sttccesm  at  the  general  deetica  next 
preceding  the  expiration  of  the  terms  of  the 
ineumbents,  or  from  the  fact  that  no  gen- 
eral election  will  be  held  at  which  audi  aue- 
eeaaors  might  be  elected.  The  constitutifflial 
ineligibility  of  the  incumbents  attadieB  im- 
mediately upon  the  expiration  of  the  see- 
<md  term,  and  a  right  to  continue  in  the 
ofBce  for  a  furtiier  period  until  a  aueoesBor 
shall  be  elected  and  qualified  cannot  be  cre- 
ated 1^  an  act  of  the  legislature  vhidi  de- 
prives the  voters  of  the  power  to  chooee  such 
BueoesBor  at  a  general  election  next  pre- 
ceding the  expiration  of  the  aecond  term 
of  the  incumbent.  The  neceseary  implica- 
tion from  the  language  of  §  2,  art.  6,  supra, 
is  that  the  officer  shall  hold  over  cmly  until 
his  successor  is  elected  at  such  general  elec< 
ti(m  next  preceding  the  expiration  of  his 
term  of  office  and  his  qualification  there- 
after. If  for  any  reason  such  election  should 
not  be  held,  a  vacancy  in  the  office  would 
probably  occur,  to  be  filled  by  appointment 
as  in  other  cases.  Aikman  v.  State,  162 
Ind.  087,  569,  53  N.  E.  836. 

A  further  objection  is  made  that  the  act 
is  local,  and  that  it  therefore  confitcts  with 
i  22  of  article  4,  prohibiting  the  passage  of 
local  laws  regulating  the  election  of  coun- 
ty officers.  The  conclusion  we  have  reached, 
however,  renders  it  unnecessary  to  decide 
this  question. 

For  the  reasons  stated  we  hold  that  the 
act  of  February  II,  1003,  at  least  as  to  offi- 
cers named  in  the  Con9tituti(Hi,  is  void.  It 
follows  that  the  court  did  not  err  in  over- 
ruling tfae  demurrer  to  the  alternative  writ 
and  complaint. 

Judgment  affirmed. 

Jordma,  Ch.  J.,  concurs  in  the  result. 


NORTHWBSTfiRN  MUTDAL  LIFE  IN- 
SU&ANCE  COMPANY,  Appt., 

V. 

Kate  KIDDER. 
(  Ind.  ) 

1.  The  dcltverr  of  •  cbeek  by  an  Imsnr- 
BMKm  eomvMT-  to  tbe  IteBeflelary 
auicil  1b  a.  poller  Cor  the  amount  due  nn- 
der  tbe  policy  estops  It  from  afterwards  aa- 
lertinK  that  the  benellelarr  was  not,  at  the 

Note. — For  another  case  In  this  series  as  to 
Interpreader,  see  Hutchinson  t.  HcLan^Iln,  11 
L.  B.  A.  287. 
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em  rel.  Stepbens.  81^ 

time  of  the  delivery  of  the  check,  the  person 
entitled  to  It 

2.  An  lasnrance  comp&nr  which  taaa 
delivered  a  check  to  the  benefldarr 

named  lo  a  lUe-insnrance  policy  for  tbe 
amoant  due  under  tt  cannot.  In  a  salt  to 
enforce  payment  of  the  check,  compel  her  to 
Interplead  with  creditors  of  a  corporation  of 
which  the  Insured  was  a  member,  who  claim 
that  tbe;  are  entitled  to  tbe  proceeds  of  the 
policy  because  tbe  premiums  were  paid  out  of 
the  fnnds  of  the  corporation. 

3.  After  the  «vpoiiitBieBt  of  a  reoelTor 
for  m.  eorporatloa  whose  fnnda  it 
member  Is  olleared  to  have  naed  to 
pay  premiums  for  Insurance  upon  his  life  Id 
favor  of  his  wife,  creditors  of  the  corpora- 
tion cannot  maintain  an  action  to  contest  her 
right  to  the  proceeds  of  the  policy,  since  such 
right  of  action,  If  any.  Is  vested  In  the  re- 
ceiver. 

(March  81,  1»04.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Vigo  County 
sustaining  a  demurrer  to  defendant's  bill 
which  attranpted  to  compel  plaintiff  to  in- 
terplead with  a  stranger  as  to  tbe  right  to 
the  proceeds  the  policy  of  life  insurance 
upon  which  her  action  was  br(Hight.  Af- 
firmwi. 

The  facts  are  stated  in  the  opinion. 

ifews.  B.  V.  Hanihiill  and  Baker  it 
Daniels  for  appellant. 

Mesarg.  MeKmtt  ft  MeHvtt,  for  ap- 
pellee: 

In  cases  of  interpleader  the  bill  may  be 
demurred  to,  or  an  answer  in  general  denial 
or  confession  and  avoidance  may  be  filed, 
and  the  issues  thus  formed  may  be  tried. 
And  a  motion  will  lie  in  a  proper  case  to 
make  the  bill  more  specifie. 

11  Enc.  Fl.  &  Pr.  pp.  463^71,  478,  479. 
and  notes;  Keteham  r.  Brazil  Block  Coal 
Co,  88  Ind.  615;  WUKama  v.  Matthews,  47 
N.  J.  £q.  106,  20  AU.  261. 

A  bill  of  int^r^eader  should  set  forth 
the  nature  of  the  adverse  claims  so  that 
they  may  appear  to  be  of  the  same  nature 
and  character,  and  the  fit  subject  of  a  bill 
of  interpleader. 

11  Enc.  PI.  3l  Pr.  p.  464,  and  notes;  Var- 
rian  v.  Berrien,  42  N,  J.  Eq.  1,  10  Atl.  875. 

The  remedy  for  a  defect  in  this  respect 
is  by  motion  to  make  more  specific. 

11  Enc.  PI.  &.  Pr.  p.  464,  and  notes;  Crane 
V.  McDonald,  118  N.  Y.  648,  23  N.  E.  992. 

A  demurrer  to  a  Code  interpleader  is 
proper  practice. 

11  Enc.  PI.  &  Pr.  pp.  483-471,  478,  479, 
and  notes;  Ketckata  v.  Braeil  Blade  Coal 
Co.  88  Ind.  516. 

A  motion  to  strike  out  a  demurrer  raises 
no  question ;  such  a  motirai  is  f riv<^ous.  If 
a  demurrer  is  iminroperly  filed  it  may  be 

Digitized  by  Google 


«0 

White  V.  D.  8.  Morgan  <E  Co.  119  Ind. 
33»,  21  N.  E.  068;  Blemel  t.  Bhattuck,  133 
Ind.  498,  33  N.  E.  277. 

The  statute  creates  no  new  cases  of  in- 
terpleader; the  same  principles  apply  as  in 
a.n  original  bill  of  interpleader  in  equity. 

Iter.  Stat.  1901,  8  274;  Pom.  Eq.  Jur.  S§ 
1324,  note  1,  1329;  11  Ene.  PI.  ft  Fr.  pp. 
478,  479;  Standhjf  v.  Roberta,  8  C.  C.  A. 
305,  10  U.  S.  App.  407,  59  Fed.  836;  Voa- 
burgh  .V.  Huntington,  15  Abb.  Pr.  254; 
Shennan  V.  Partridge,  11  How.  Pr.  164; 
Ifelaon  v.  Goree,  34  Ala.  565;  Joknaon  v. 
Masey,  43  Ala.  541;  Behell  v.  Lowe,  75 
Hun,  43,  26  N.  Y.  Sapp.  991;  Stevenson  v. 
2few  York  L.  /m«.  Co.  10  App.  Div.  233,  41 
K.  Y.  Snpp.  964;  Wells  v.  National  City 
BatOe,  40  App.  Div.  498,  68  N.  Y.  Supp  125. 

It  must  appeu  from  a  statement  of  the 
facts  in  the  interpleader  that  the  insurance 
company  could  not  pay  either  appellee,  Kid- 
der, or  the  creditors  of  W.  Lu  Kidder  ft  Son, 
witjiout  hazard  to  itself. 

N  of  singer  t.  Reynolds,  52  Ind.  218; 
Keteham  v.  BraeU  Block  Coal  Co.  88  Ind. 
515;  Crane  v.  UoDonald,  118  N.  Y.  048,  23 
N.  E.  991 ;  Bassett  v.  Leslie,  123  Y.  396, 
26  N.  E.  386. 

If  it  appears  that  one  of  the  adverse 
claimants,  Kate  Kidder,  has  a  clear  title  to 
the  debt,  she  cannot  be  compelled  to  litigate 
wiUi  the  other  claimants,  the  creditors  of 
W.  L.  Kidder  &  Son. 

Pom.  Eq.  Jur.  9  1328 ;  Crime  T.  Bvntrager, 
Smith  (Ind.)  156;  Mohawk  d  H.  R.  Co. 
T.  Clute,  4  Paige,  384;  Baeaett  t.  Leslie,  123 
N.  Y.  396,  25  N.  E.  886;  Wertheimer 
Independent  Order  F.  S.  of  J.  28  App.  Div. 
64,  50  N.  Y.  Supp.  842;  SuUivan  v.  Knights 
of  Father  Mathew,  73  Mo.  App.  43. 

The  appellee,  Kate  Kidder,  could  not  be 
compelled  to  litigate  with  the  creditors  of 
W.  h.  Kidder  ft  Son,  unless  it  affirmatively 
appears  from  the  interpleader  that  the 
claims  of  such  creditors  have  a  "reascmable 
foundation." 

Lennon  v.  Metropolitan  L.  Ins.  Co.  20 
Misc.  403,  45  N.  Y.  Supp.  1033;  Mahro  v. 
Greentoich  Sav.  Bank,  16  Misc.  276,  38  N. 
Y.  Supp.  126;  Roberts  v.  Vanhorne,  21 
App.  Uiv.  369,  47  N.  Y.  Supp.  448 ;  Werth- 
eimer V.  Independent  -Order  F.  8.  of  J.  28 
App.  Div.  64,  50  N.  Y.  Supp.  842;  Kreiser 
V.  New  York,  46  App.  Div.  16,  61  N.  Y. 
Supp.  329. 

The  policy  on  the  life  of  Edson  W.  Kid- 
der WRR  issued  on  September  6,  1804,  and 
Kate  Kidder,  his  wife,  waa  named  as  the 
^ole  beneficiary.  Such  beneficiary  became 
the  absolute  owner  of  the  policy  the  in- 
stant it  was  issued;  and  she  eouU  not  be 
devested  of  her  title  by  any  act  of  the  in- 
sured, without  her  consent. 

Central  Xat.  Bank  v.  Hume,  128  U.  S. 
66  L.  B.  A. 


Mar., 

195,  32  L.  ed.  370,  9  Sup.  Ct.  Rep.  41; 
Pence  v.  Makepeace,  65  Ind.  3i5;Wilbum 
V.  Wiihum,  83  Ind.  55;  Supreme  Lodge, 
K.  of  P.  V.  BOmidt,  98  Ind.  374;  Damron 
T.  Penn.  Mut,  L.  Ins.  Co.  99  Ind.  478;  13 
Am.  ft  Eng.  Enc.  Law,  pp.  660-653,  and 
notes. 

In  no  erant  could  the  recovery  bj  tiw 
creditors  (rf  W.  L.  Kidder  ft  Son,  or  by  the 
receiver  or  trnstee  in  bankrapti^,  exceed 
the  praniums  alleged  to  have  been  wrong- 
fully pud  out  of  the  funds  of  the  corpora- 
tion. 

Pence  v.  Makepeace,  65  Ind.  360;  JiOm- 
son  v.  AJemifider,  125  Ind.  578,  9  L.  B.  A. 
660,  25  N.  E.  706;  Btate  ex  rel.  Wright 
Tomlinson,  16  Ind.  App.  662,  59  Am.  St. 
Rep.  835,  45  N.  E.  1116;  Hume  v.  Central 
Nat.  Bank,  128  U.  S.  195-212,  32  L.  ed. 
370-377,  9  Sup.  Ct.  Rep.  41. 

At  the  time  the  creditors  forbade  the 
payment  of  the  check  and  the  filing  ot  the 
bill  of  interpleader,  the  corporation  was 
insolvent  and  in  the  hands  of  a  receiver. 
The  sole  purpose  of  n^aifhig  the  creditors 
parties  was  to  enable  them  to  make  claim 
to  the  insurance  moneys.  The  right  to  lit- 
igate with  appellee  over  the  Insurance  mon- 
eys was  vested  in  the  receiver,  and  the  cred- 
itors were  not  proper  parties. 

Voorhees  v.  IndianapoUs  Car  A  Mfg.  Oo. 
140  Ind.  220,  30  N.  E.  788;  First  Nat. 
Bank  v.  Dovetail  Body  <£  Gear  Co.  143 
Ind.  534,  42  If.  E.  924;  Na^onal  State 
Bank  v.  Vigo  County  Nat.  Bank,  141  Ind. 
352,  50  Am.  St.  Rep.  330,  40  N.  E.  790; 
Voorhees  v.  Carpenter,  127  Ind.  300.  26  N. 
E.  838;  Glenny  v.  Langdon,  98  U.  S.  21,  25 
L.  ed.  44;  Trimble  v.  Woodhead,  102  U.  S. 
647,  26  L.  ed.  290;  Moyer  v.  Deicep,  103 
U.  S.  301,  26  L.  ed.  394;  Conner  v.  Long, 
104  U.  S.  228,  26  L.  ed.  723;  Bardea  v. 
Firat  Nat.  Bank,  4  Am.  Bankr.  Rep.  163; 
Re  Adams,  1  Am.  Bankr.  Rep,  94;  Re  Roths- 
child, 5  Am.  Bankr.  Rep.  587. 

The  adverse  claimants  must  be  demand- 
ing the  "same  debt."  The  appellee  was  de- 
manding the  debt  due  her  under  the  tron- 
tract  evidenced  by  the  check;  the  creditors 
were  claiming,  not  under  any  contract  with 
appellant,  but  under  a  constructive  trust  in 
the  insurance  money,  arising  out  of  the  al- 
leged Wrongful  payment  ci  premiums  with 
the  funds  of  their  debtor,  W.  L.  Kidder  ft 
Son.   The  debts  were  not  the  same. 

Rev.  Stat.  1901,  274;  11  Enc  PI.  ft  Pr. 
p.  452;  Pom.  Eq.  Jur.  §  1323;  Crane  v. 
Buntrager,  Smith  (Ind.)  156;  White  Wa- 
ter Valley  Canal  Co.  v.  Comegys,  2  Ind. 
469;  Corning  v.  8lrong,  1  Ind.  329;'  Dodd 
V.  Bellows,  29  N.  J.  Eq.  127;  Baasett  v. 
Leslie,  123  N.  Y.  396,  25  N.  E.  386 ;  Pfister 
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S  C.  C.  A.  306,  19  U.  8.  App.  407,  69  Fed. 
836. 

A  demand  for  the  particular  debt  must 
have  been  made  by  the  claimant  sought  to 
be  substituted. 

Mansfield  v.  Shipp,  128  Ind.  55,  27  N.  B. 
427. 

Tlie  debt  evidenced  by  the  insurance  pol- 
icy and  the  debt  evidenced  1^  the  ehedc  are 
not  the  same  debt. 

Hutton  V.  Baldicin,  146  Ind.  364,  45  N.  £. 
518;  Smith  v.  Glen'a  Falls  Ins.  Co.  62  N. 
y.  86. 

A  debt  which  has  been  paid  cannot  be 
the  subject  of  interpleader, 

Tiernan  v.  Rescaniere,  10  Gill  &  J.  217 ; 
Marvin  v.  EUwood,  II  Paige,  365;  American 
Teleg.  i  Cable  Co.  v.  Day,  20  Jones  &  S. 
128. 

There  must  be  a  privity  of  estate,  title, 
or  contract  betn-een  the  opposing  claim- 
ants. 

Pom.  Eq.  Jur.  5  1324;  11  Enc.  PI.  &  Pr. 
pp.  449-451:  Crane  v.  Buntrager,  Smith 
(Ind.)  156;  While  Water  Valley  Canal  Co. 
V.  Comepys,  2  Ind.  469;  Kefchain  v.  Brazil 
Block  Coal  Co.  88  Ind.  515;  Kyle  v.  Mary 
Lee  Coal  d  R.  Co.  112  Ala.  606,  20  So.  851 ; 
ItcCreery  v,  Inge,  4»  App.  Div.  iJtU.  6,3  X. 
Y.  Supp.  158;  Stone  v.  Reed,  1.52  Mass.  17!). 
25  N.  E.  49;  BnodgrMs  v.  Butler,  64  Miss. 
45. 

Tlic  party  seeking  to  interplead  must  not 
have  incurred  any  independent  personal  lia- 
bility to  one  of  the  claimants. 

Pom.  Eq.  Jur.  S  1326;  II  Enc.  PI.  &  Pr. 
p.  460;  Crane  v.  Buntrager,  Smith  (Ind.) 
156;  Sofaingei-  v.  Reynolds,  52  Ind.  218; 
United  States  Trust  Co.  v.  Wiley,  41  Barb. 
477;  Standley  v.  Roberts,  8  C.  C.  A.  305, 
19  U.  S.  App.  407,  59  Fed.  842;  Pfister  v. 
Wade,  56  Cal.  43;  First  Nat.  Bank  v. 
Bininger,  26  N.  J.  Eq.  348;  Culten  v.  Daw-  • 
son,  24  Minn.  67;  National  L.  Ins.  Co.  v. 
Pingrey,  141  Mass.  411,  6  N.  E.  03. 

Appellant  is  estopped  to  deny  the  title 
of  appellee  in  the  check,  and  that  appellee 
was  the  real  party  in  interest,  at  the  time 
of  its  executicm. 

Offutl  V.  Rueker,  2  Ind.  App.  360,  27  N. 
E.  589. 

MoBka*  J.,  delivered  the  opinion  of  tSie 
court: 

Appellee  sued  appellant  on  February  12, 
1902,  in  the  Vigo  circuit  rourt,  upon  a 
bank  check  dated  January  25,   1902,  for  : 
$10,000,  drawn  by  appellant  upon  the  Wis-  | 
eonsin  National  Bank  of  Milwaukee,  pay- 
able to  appellee.    Appellant  on  February  ' 
2.'>,  1902,  filed  an  interpleader,  and  sought  ^ 
therein  to  have  other  allied  claimants  sub-  ' 
stituted  as  defendants  in  its  place,  and  to  [ 
be  discharged  from  liability  to  either  par^  ' 
6ft  L.  R.  A. 


on  its  depositing  in  court  the  amount  of 
said  check,  interest,  and  costs,  as  provided 
in  S  274,  Bums'a  Rev.  Stat.  1001  (Rev.  Stat. 
1881,  S  273,  Homer's  Rev.  Stat.  1001,  S 
273) .  At  the  same  time  appellant  filed 
proof  of  service  of  notice  of  said  interplead* 
er  on  the  other  alleged  claimants.  A  mo- 
tion by  appellee  to  make  the  pleading  more 
specific  was  sustained  by  the  court.  After- 
wards, on  July  11,  1902,  appellant  filed  a 
verified  amendment  to  its  interpleader.  Ap- 
•pellee  on  the  same  day  filed  a  demurrer  to 
appellant's  amended  interpleader,  and  at  the 
same  time  appellant  filed  a  motion  to  strike 
said  demurrer  from  the  files  "for  the  reason 
that  the  statute  on  the  subject  of  inter- 
pleaders does  not  contemplate  demurrers 
thereto."  On  July  12,  1902,  the  court  over- 
ruled said  motion  and  sustained  said  de- 
murrer to  appellant's  amended  interpleader, 
and  (m  the  same  day  rendered  final  judg- 
ment in  favor  of  appellee  against  appellant 
for  the  amount  of  said  check,  interest,  and 
costs.  The  errors  assigned  and  not  waived 
are:  "(I)  The  court  erred  in  sustaining 
appellee's  motion  to  make  appellant's  in- 
terpleader more  specific ;  (2)  the  court  erred 
in  overruling  appellant's  motion  to  strike 
out  appellee's  demurrer  to  appellant's 
amended  interpleader;  (3)  the  court  erred 
in  sustaining  appellee's  demurrer  to  appel- 
lant's amended  interpleader." 

It  app<».rs  from  appellant's  amended  in- 
terpleader that  appellant,  a  foreign  cor- 
poration, on  September  6,  1894,  executed  its 
policj'  of  life  insurance,  by  which  it  prom- 
ised to  pay  to  appellee,  wife  of  Edson  W. 
Kidder,  of  Terre  Haute,  Indiana,  upon  proof 
of  the  death  of  said  Edson  W.  Kidder,  the 
sum  of  $10,000;  that  said  Edson  W.  Kidder 
died  on  January  12.  1902,  said  policy  being 
at  that  time  in  full  force  for  the  sum  of 
I  .?10,000.  and  thereafter,  upon  due  proof  be- 
ing made  by  appellee,  the  beneficiary  in  said 
policy,  of  the  death  of  said  Edson  W.  Kid- 
der, appellant,  at  Milwaukee,  Wisconsin,  on 
January  25,  1902,  signed  the  chedc  sued  up- 
on, and  on  January  27,  1902,  caused  the 
same  to  be  delivered  to  appellee,  at  Terre 
Haute,  Indiana,  in  payment  in  full  of  said 
life-insurance  policy,  and  the  same  was  re- 
ceived by  the  appellee  as  a  payment  in  full 
of  said  policy,  and  she  at  the  same  time 
surrendered  said  policy  to  appellant  as  fully 
paid.  On  January'  28,  1902,  after  said  check 
had  been  delivered  to  appellee  and  said  life- 
insurance  policy  surrendered  as  aforesaid, 
certain  national  banks  and  trust  eompaniea 
located  in  Connecticut,  Massachusetts,  Penn- 
sylvania, and  Rhode  Island,  claiming  to  be 
creditors  of  the  W.  L.  Kidder  4  Son  Mill- 
ing Company,  of  Terre  Haute,  Indiana,  de- 
manded of  appellant  the  payment  to  them 
of  the  »10,000  P»y«'>lfigi»m*'J^t^it^ 
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jiiul  notified  appellant  not  to  pay  said  insur- 
ance policy  on  the  life  of  said  E.  W.  Kid- 
der to  appellee,  stating  that  said  inaurance 
was  paid  for  said  milling  company,  and 
that  said  corporation  was  insolvent,  and 
said  fund  belonged  to  its  creditors;  and,  if 
ehf«Iu  had  been  delivered  by  appellant  to 
anyone  on  account  of  said  inauranoe,  a  de- 
mand was  made  that  appellant  stop  pay- 
ment thereof.  That  appellant  had  no  notice 
of  the  claim  of  said  creditors  until  Jan- 
uary 28,  1902.  On  January  30,  1902,  the 
Wisconsin  National  Bank  of  Milwaukee, 
directicu  of  appellant,  refused  payment  of 
the  check  sued  upon.  On  Fdiruary  11, 
1902,  said  creditors  notified  appellant  that 
•aid  £).  W.  Kidder,  the  person  "insured  in 
said  polity,  was  at  the  time  of  his  death 
practically  the  only  stodEholder  of  W.  L 
Kidder  ft  Son,  and  dominated  its  board  of 
directors;  that  he  had  fox  a  ccmaiderable 
time  been  largely  indebted  to  said  corpora- 
Uaa,  and  that  it  had  for  a  long  time  been 
insolvent;  that  portirais  of  its  moneys  had 
by  said  E.  W.  Kidder  been  wrongfully  di- 
verted from  the  creditors  of  said  corpora- 
tion to  the  payment  of  Uie  premiums  on 
said  policy  of  insurance  issued  by  appellant, 
and  that  the  creditors  asserted  ownership 
of  tlie  whole  proceeds  of  said  life-insurance 
policy  by  reason  of  said  alleged  wrongful 
diversion  of  the  funds  under  said  circum- 
stances;" that,  although  said  insurance  pol- 
ic;y  was  issued  long  prior  to  the  formation 
of  the  eorporati<»i  of  W.  L.  Kidder  ft  Son, 
"the  later  premiums  were  paid  after  the 
Organization  of  W.  li.  Kidder  ft  Son,  and 
from  the  funds  of  that  corporation;  and 
that  the  creditors  coidd  at  least  claim  a 
proportion  of  that  insurance,  and  should 
assert  a  claim  to  the  whole  of  it."  At  the 
time  the  check  sued  upon  was  in  the  hands 
of  appcllnnt's  a^t  at  Terre  Haute  for 
delivery  to  appellee,  a  number  ai  the  cred- 
itors of  the  W.  L.  Kidder  ft  Son  Milling 
Company  were  informed  of  said  fact,  and 
they  made  no  objection  thereto ;  and  neither 
they  nor  the  receiver  of  said  W.  L.  Kidder 
ft  Son  Milling  Company  gave  any  notice  to 
appellant's  said  agent  before  or  at  the  time 
the  settlement  was  made  with  appellee,  and 
said  check  delivered  to  her.  A  receiver  of 
the  W.  L.  Kidder  &  Son  Milling  Company 
was  appointed  by  the  Vigo  circuit  court,  and 
had  entered  upon  the  discharge  of  his  duties 
before  January  27,  1902. 

Section  274,  Bums's  Rev.  Stat.  1901  (Rev. 
Stat.  1881,  §  273,  Horner's  Rev.  Stat.  1901, 
S  273),  under  which  said  interpleader  was 
filed,  is  as  follows:  "A  defendant  against 
whom  an  action  is  pending  upon  a  c(Hitract, 
or  for  specific  real  or  personal  property, 
may,  at  any  time  before  answer,  upcm  affi- 
davit that  a  person  not  a  party  to  the  ac- 
60  r^  R.  A. 


tion,  and  without  collusion  with  him,  makea 
against  him  a  demand  for  the  same  debt  w 
property,  upon  due  notice  to  such  perstm 
and  the  adverse  party,  apply  to  the  court 
for  an  order  to  substitute  such  person  in 
his  place,  and  discharge  him  from  liability 
to  either  party,  on  his  depositing  in  court 
the  amount  (tf  the  debt»  or  delivoing  the 
property,  or  its  value,  to  such  per8<m  as  tlie 
court  may  direct;  and  the  court  may,  in 
its  diacreti<m,  make  the  order/'  Said  } 
274  (273)  aupra,  is  a  oc^y  of  S  122  of  the 
New  York  Code  of  1861  (Voorhies's  Code 
1861,  p.  82) ;  and  it  has  been  unifonnly 
held  that  the  same  created  no  new  eases  of 
interpleader,  but  that  the  statutory  remedy 
as  to  all  cases  falling  within  its  provisions 
is  a  mere  substitute  for  the  equitable  rem- 
edy by  independent  suit,  and  is  governed  by 
the  same  rules.  Sherman  v.  Partridge,  11 
How.  Pr.  154,  4  Dner,  846;  Votburgh  v. 
HuntingiOH,  IS  Abb.  Pr.  254,  267;  Pustet 
V.  Ftannelltf,  60  How.  Pr.  67,  69;  Delanoif 
V.  Murphy,  24  Hun,  503;  Stevensoti  t.  Hew 
York  L.  liis.  Co.  10  App.  Div.  233,  23S. 
41  N.  Y.  Supp.  064,  966;  Venable  t.  New 
York  Bowery  Life  Co.  17  Jonea  ft  8.  481 ; 
Wellt  V.  A^aftoMl  City  Bank,  40  App.  Div. 
498,  68  N.  Y.  Supp.  126-128;  Btandley  v. 
Roberts,  8  C.  C.  A.  305,  19  TJ.  S.  App.  407. 
59  Fed.  836,  841 ;  Nelson  t.  Qoree,  34  Ala. 
505,  076,  677;  Jokiuon  v.  Maxey,  43  Ala. 
621,  641;  3  Pom.  Eq.  Jur.  $  1829.  It  is 
laid  down  in  3  Pom.  Eq.  Jur.  2d  ed.  S  1322, 
"that  the  equitable  remedy  of  interpleader 
.  .  .  depends  upon  and  requires  the  ex- 
istence of  the  four  following  elements: 
.  .  .  (1)  The  same  thing,  debt,  or  Anty 
must  he  claimed  by  both  xa  all  the  parties 
against  whom  the  relief  is  demanded;  (2) 
all  tlieir  adverse  titles  or  claims  must  be 
dependent,  or  derived  from  a  common 
source;  (3)  the  person  asking  the  relief — 
the  plaintiff — ^must  not  have  nor  claim  any 
intereat  in  the  subject-matter;  (4)  he  must 
have  incurred  no  independent  liability  to 
either  of  the  claimants;  that  is,  he  must 
stand  perfectly  indifferent  between  them,  in 
the  position  merely  of  a  stakeholder."  It 
must  also  appear  from  the  facts  alleged  in 
the  interpleader  that  the  plaintiiT  cannot 
pay  either  claimant  without  hazard  to  him- 
self ;  in  other  words,  that  the  third  party's 
claim  has  some  reasonable  foundation,  or 
that  there  is  some  reasonable  doubt  as  to 
whether  the  stakeholder  would  be  reason- 
ably safe  in  paying  out  the  mrniey.  2fof- 
singer  v.  Reynolds,  52  Ind.  218,  225:  Crane 
V.  Buntrager,  Smith  (Ind.)  156,  159; 
Ketcham  v.  Brazil  Block  Coal  Co.  88  Ind. 
515,  517:  Baasett  v.  Leslie,  123  N.  Y.  396, 
399,  25  N.  E.  386;  Crane  v.  McDonald,  118 
N.  Y.  648,  654,  23  N.  E.  991 :  Trigg  v.  Bitz, 
17  Abb.  Pr.  436,  430-441;  Hinadttle  v  Sonft- 
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otV  L.  Ina.  Co.  72  App.  Dit.'  180,  76  N.  Y. 
8upp.  448;  hamoH  t.  Metropolitan  L.  Ins. 
€o.  20  Misc.  403,  4fi  N.  Y.  Supp.  1033,  1034; 
Roberta  V.  FanAom«,  21  App.  Div.  369,  370, 
47  N.  Y.  Supp.  448 ;  Siwmson  v.  New  York 
L.  Ins.  Co.  10  App.  Dir.  288,  41  N.  Y.  Supp. 
"904;  VtUMu  £anib  t.  Twndes,  44  Hiui,  55; 
Baltimore  A  O.  K.  Co.  v.  Arthur,  90  N.  Y. 
234.  237,  S38. 

Where  there  is  no  privity  between  the 
claimantB — where  thdr  titles  are  independ- 
ent, not  derived  from  a  eommcm  souroe,  but 
«ach  asserted  ae  wholly  paramount  to  the 
otb«>— the  stakeholder  is  obliged,  in  the 
language  of  the  authorities,  to  defend  him- 
self as  well  as  he  can  against  each  separate 
demand.  A  court  of  equity  will  not  grant 
him  interpleader.  Pearson  t.  Cordon,  2 
Suss,  t  M.  606,  609-612;  OravaShay  T. 
Thornton,  2  Myl.  ft  C.  1,  19-21,  6  L.  J. 
Gh.  N.  8.  179,  1  Jur.  19;  Tiickolson  v. 
JTnotrles,  5  Madd.  47,  21  Revised  Sep.  276 ; 
Pfister  v.  Wade,  66  Cal.  43;  Third  Tfat. 
Bonfc  T.  Shillings,  W.  d  B.  Lumber  Co.  132 
Mobs.  410;  3  Pom.  £q.  Jur.  2d  ed.  S  1324. 
The  same  rule  is  declared  in  Crane  v.  Bunt- 
rager.  Smith  (Ind.)  166,  158;  White  Water 
VaUeg  Canal  Co.  v.  Comegi/a,  2  Ind.  469, 
472,  473;  Kgle  v.  Mary  Lee  Coal  d  R.  Co. 
112  Ala.  606,  20  So.  851 ;  Oibaon  v.  Gold- 
thwaite,  7  Ala.  281,  42  Am.  Dec.  602;  Btone 
T.  Reed,  152  Mass.  179,  183,  184,  25  N.  B. 
49 ;  Fairbanke  v.  Belknap,  136  Mass.  179 ; 
First  Tfat.  Bank  t.  Bininger,  26  K.  J.  Bq. 
346 ;  Bartlett  t.  Sultan  of  Turkey,  23  Fed. 
257;  United  Slates  Trust  Co.  r.  Wiley,  41 
Barb.  477,  479,  480;  Snodgrass  v.  Butler, 
64  Miss.  45;  Scott  v.  Midland  O.  W.  R.  Co. 
2  Ir.  0.  L.  Rep.  83,  85. 

This  rule  in  repard  to  privity  was  ab- 
rogated in  England  bj  the  common-law  pro- 
cedure act  of  1860.  9  12,  and  in  California 
in  1881  by  S  386,  of  the  Code  of  Civil  Pro- 
oedure.  3  Pom.  Eq.  Jur.  2d  ed.  S  1324, 
note  1;  Attcnborough  v.  London  <6  j8(.  K. 
Dock  Co.  L.  R.  3  C.  P.  Div.  4!i0,  455^57, 
47  U  J.  C.  P.  N.  S.  763,  38  L.  T.  N.  S.  404, 
26  Week.  Rep.  583;  Laxarus  v.  Barria,  9 
N.  S.  Wales,  148;  Bartlett  v.  Sultan  of 
Turkey,  23  Fed.  267,  268.  It  ie  said  in  3 
^om.  Eq.  Jur.  3d  ed.,  in  a  note  to  S  1327, 
on  pege  204:  "Ab  a  general  rule,  where  A 
and  B  are  bound  by  express  contract,  A  can- 
not maintain  an  interpleader  suit  against 
B,  or  a  person  holding  or  claiming  under 
him,  and  a  stranger  who  asserts  and  claims 
under  an  antagonistic  and  paramount  title. 
A  is  under  an  independent  liability  to  B. 
.  .  .  For  example,  a  vendee  of  real  or 
personal  property,  with  respect  to  his  Ha- 
hility  to  pay  the  purchase  price,  cannot  in- 
terplead his  vendor  and  a  third  person 
idaiming  to  own  the  property  by  an  inde- 
pendent, antagonistic  title.  Jamea  v. 
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Pritehard,  7  Mees.  ft  W.  210,  8  Dowl.  P.  C. 
890,  10  L.  J.  Ezoh.  N.  S.  02,  4  Jur.  1188: 
Trigg  v.  HitM,  17  Abb.  Fr.  436;  Skehan  t. 
Barnett,  6  T.  B.  Mon.  692." 

There  is  no  privity  between  appellant  and 
said  creditors  of  the  milling  company,  or  be- 
tween ^pellant  and  said  milling  company 
or  its  receiver;  and  said  creditors  do  not 
claim  said  check,  or  the  debt  represented 
therein,  through  any  privity  with  appellee, 
but  by  a  title  paramount  and  adverM  to  her. 
Appellant  is  not.  as  to  appellee,  a  mere 
stakeholder,  but  is  the  debtor  of  appellee, 
standing  in  privity  with  her  alcme.  It  Is 
shown  by  the  interpleader  that  the  check 
executed  by  appellant  to  appellee  was  deliv- 
ered by  appellant  and  received  by  appellee 
in  payment  of  the  life-insurance  policy. 
Thereafter  no  recovery  could  be  had  by  ap- 
pellee on  the  policy.  Her  only  remedy,  if 
payment  of  the  check  was  refused,  was  to 
sue  upon  the  check.  The  debt  evidenced 
by  the  policy  was  extinguished.  Sutton  v. 
Batdtein,  146  Ind.  861^  364,  45  N.  E.  SIS, 
and  eases  cited.  As  against  appellee,  the 
payee  in  said  check,  appellant  was  estopped 
from  denyiitg  that  she  was  the  real  party  in 
interest  when  the  cheek  was  executed.  John- 
son V.  Conklin.  119  Ind.  109,  110,  21  N.  E. 
462 ;  Blacker  v.  Dunbar,  108  Ind.  217,  220, 

9  N.  E.  104;  Rogers  v.  Place,  29  Ind.  577; 
Offutt  V.  Rucker,  2  Ind.  App.  350,  354,  27 
N.  E.  689.  When  appellee  accepted  said 
check  aa  a  pnyment  of  said  policy,  it  became 
her  check,  just  as  if  appellant  had  paid  her 
so  much  money.  Patomi  v.  Campbell,  18 
Mees.  ft  W.  277,  Parke,  B.,  on  psgp  278. 
1  Dowl.  ft  L.  397,  13  L.  J.  Exch.  N.  S.  85. 
7  Jur.  IISO.  By  the  exeeutimi  of  said  check, 
appellant  incurred  a  personal  liability  to 
appellee,  different  from  that  which  could 
be  claimed  by  said  creditors.  3  Pom.  Eq. 
Jur.  §S  1323,  1324,  1326,  1327,  and  notes; 
United  States  Trust  Co.  v.  Wiley,  41  Barb. 
477;  Sherman  v.  Partridge,  4  Duer,  646- 
648;  Bassett  v.  Leslie,  32  N.  Y.  S.  R.  874, 

10  N.  Y.  Supp.  483,  123  N.  Y.  396,  25  N. 
E.  386;  Trigg  v.  Hitz,  17  Abb.  Pr.  436; 
Bechtel  v.  Sheafer,  117  Pa.  555,  560-564,  11 
Atl.  889,  and  cases  cited;  Pfister  v.  Wade, 
56  Cal.  43;  Craicshay  v,  Thornton,  2  Myl. 
&  C.  1,  20-  24,  6  L.  J.  Ch.  N.  S.  179,  I  Jur. 
19  J  Lindsey  v.  Batron,  6  C.  B.  291 ;  Patomi 
V.  Campbell,  12  Mees.  ft  W.  277,  1  Dowl.  ft 
L.  397,  13  L.  J.  Exch.  N.  S.  85,  7  Jur. 
1139;  James  v.  Pritehard,  7  Mees.  ft  W. 
216,  8  Dowl.  P.  C.  890,  10  L.  J.  Exch.  N.  S. 
92,  4  Jur.  1188;  Slaney  v.  Sidney,  14  Mees. 
ft  W.  800,  3  Dowl.  ft  L.  250,  15  L.  J.  Exch. 
N.  S.  72,  9  Jur.  995;  Baker  v.  Bank  of  Aus- 
tralasia, 1  C.  B.  if.  8.  515,  26  L.  J.  C.  P. 
N.  S.  93,  3  Jur.  N.  S.  187,  5  Week.  Rep. 
253;  Ijosarus  v.  Harris,  9  N.  S.  Wales,  148. 

If  Uie  said  oreditora  were  substitated  l<ir„ 
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appellant,  as  asked  for  in  the  interpleader, 
the  litigation  between  them  and  appellee 
would  not  determine  said  question  of  es- 
toppel between  appellant  and  appellee,  but 
would  deprive  her  of  her  right  to  enforce 
the  same  against  appellant.  Under  the  au- 
thorities cited,  interpleader  will  not  lie  in 
such  a  case  unless  the  third  party  sousi^ht 
to  be  brought  in  clainiB  by  a  derivative  title. 
In  this  case  it  would  be  one  who  claims  the 
check  by  a  title  derived  from  the  payee, 
Kate  Kidder.  It  must  acknowledge,  and 
not  deny,  her  title  to  the  check.  3  Pom. 
Eq.  Jur.  pp.  2044,  2045.  and  notes ;  Bechtel 
T.  Sheafer,  117  Pa.  655,  562,  563,  11  Atl. 
88tl.  The  authorities  hold  that,  even  if  the 
check  was  secured  by  mistake  or  appellee's 
fraud,  appellant  could  not  act  up  such  a 
mistake  or  fraud  in  a  proceeding  of  this 
kind.  3  Pom.  Eq.  Jur.  p.  2041;  Mitchell 
V.  Jforihteeatern  Mfg.  <f-  Car  Co.  26  III.  App. 
20S,  296. 

Moreover,  interpleader  cannot  be  main- 
tained unless  it  is  shown  that  the  third 
party  sought  to  be  substituted  under  said 
S  274,  supra,  is  in  existence  and  capable  of 
interpleading,  iletoalf  v.  Hervey,  1  Ves. 
Sr.  248,  249;  Brotoning  v.  Watkina,  10 
Smedes  &  U.  482;  Briant  v.  Reed,  14  N.  J. 
Eq.  271,  276. 

It  will  be  observed  that  at  the  time  ap- 
pellant was  notified  by  said  nonresident 
creditors  of  W.  L.  Kidder  ft  Son  Milling 
Cranpany  not  to  pay  said  insurance  polity 
or  the  ohec&  to  appellee,  and  at  the  time  at 
filing  said  interpleader,  said  corporation  was 
insolvent,  and  in  the  hands  of  a  receiver 
appointed  by  the  Vigo  circuit  court, — the 
court  in  which  this  action  was  brought.  It 
is  well  settled  that  when  the  property  of  an 
insolvent  eorporat!<ni  is  In  the  hands  of  an 
assignee  under  the  state  insc^vency  laws,  or 
a  receiver  or  a  trustee  in  bankruptcy,  he 
represents  the  creditors,  and  has  tbs  ezeln- 
sive  right  to  recover  and  protect  the  assets 
of  the  corporation,  and  ^&t  such  actions 
cannot  be  maintained  by  the  creditors  in 
their  ovm  names.  First  2fai.  Bank  v.  Dove- 
tail Body  <E  Gear  Oo.  143  Ind.  534,  539,  42 
K.  E.  9S4,  and  oases  cited;  Jtational  State 
Bank  v.  Vigo  County  Nat.  Bank,  141  Ind. 
362,  356,  SO  Am.  St.  Rep.  330,  40  K.  E. 
799,  and  cases  cited;  Voorheett  v.  IntHanap- 
olis  Oar  d  Ufg.  Co.  140  Ind.  820,  239,  240, 
39  N.  E.  738;  Voorhees  v.  Carpenter,  127 
Ind.  300-306,  26  N.  £.  838.  and  cases  cited; 
Conner  v.  Long,  104  U.  S.  228,  26  L.  ed. 
723;  if  oyer  v.  Deicey.  103  TT.  S.  301,  26 
U  ed.  394;  Trimble  v.  WoodhMd,  102  U. 
S.  647,  26  L.  ed.  200;  fl'Ienny  t.  Langdon, 
98  U.  a.  20,  26  L.  ed.  43,  and  eases  cited; 
Bardee  v.  Firat  Jfat.  Bank,  178  U.  8.  524, 
44  L.  ed.  1175,  20  Sup.  Ct.  Rep.  1000,  4 
Am.  Bankr.  Rep.  163,  166;  Be  BotkKkild, 
66L.  R.  A. 


5  Am.  Bankr.  Rep.  587 ;  Bump,  Bankr.  lOtb 
ed.  147;  High,  Receivers,  3d  ed.      314,  315, 

320. 

Even  if  Edson  W.  Kidder  did  use  the 
money  of  said  milling  company  in  the  pay- 
ment of  the  premiums  on  said  insurance  pol- 
icy in  such  manner  or  under  such  circum- 
stances as  to  entitle  said  corporation  or  it> 
creditors  to  maintain  an  action  against  ap- 
pellant therefor,  or  against  appellee  when 
she  received  the  proceeds  of  said  policy,  to 
recover  the  same  or  any  part  thereof,  after 
the  appointment  of  the  receiver  by  the  Vigo 
circuit  court,  such  action,  under  the  author- 
ities cited,  could  be  maintained  only  by- 
such  receiver,  and  he  could  be  oompelled 
by  order  of  court  to  bring  and  prosecute 
such  suit.  Whatever  right,  if  any,  said 
milling  company  or  its  creditors  had  to  re- 
cover the  proceeds  of  said  policy,  or  any 
part  thereof,  or  the  premiums  paid  there- 
on, from  appellant  or  appellee,  was  vested 
in  the  receiver  of  said  company,  for  the  bene- 
fit of  all  the  creditors,  and  said  receiver 
alone  had  the  right  to  recover  the  aame. 
It  is  evident  that  said  creditors  were  not, 
on  account  of  said  receivership,  capable  of 
interpleading  with  appellee,  if  substituted 
in  place  of  appellant  under  5  274,  supra. 

It  follows  from  what  we  have  said  that 
the  amended  interpleader  of  appellant  was 
insuflicient. 

Whether  or  not  it  was  proper  practice  ti^ 
entertain  and  sustain  a  motirai  to  make  the 
interpleader  filed  appellant  more  spedflOr 
and  to  permit  a  demurrer  to  be  filed  to  the 
amended  interpleader,  and  sustain  the  same, 
is  immaterial,  for  the  reason  that  tiie  appel- 
lant's interpleader  was  clearly  insufSeient^ 
and  the  result  reached  in  holding  the  amend- 
ed interpleader  bad  was  correct.  MoHtfield 
V.  Bhipp,  128  Ind.  65,  57,  27  N.  E.  427. 

The  notice  to  said  creditors  under  S  274 
(273),  supra,  was  served  on  their  attor- 
ns, a  resident  ct  this  state,  who  gave  the 
notice  and  made  the  denutnd  upon  appellant 
for  said  creditors  in  regard  to  said  insurance 
policy  and  check.  It  is  insisted  1^  appellee 
that  said  notice,  under  8  274  (273),  supra, 
must  be  personally  served  on  each  of  said 
creditors;  and  that  the  service  on  said  at- 
torney was  not  sufficient  to  give  the  court 
below  jurisdiction  o^'er  their  persons. 
Bums'a  Rev.  Stat.  1901,  S8  314,  481 ;  AlZen 
V.  Cow,  11  Ind.  383;  Harknesg  t.  Fyde,  9» 
U.  S.  476,  26  L.  ed.  837 ;  Patomi  v.  Camp- 
beH,  12  Mees.  ft  W.  277,  278,  1  Dowl.  ft 
L.  397,  13  L.  J.  Exdi.  N.  S.  85,  7  Jur. 
1139.  As  the  reasons  already  given  are 
sufficient  to  sustain  the  artim  of  the  trial 
court  in  hidding  the  amended  interpleader 
insufficient,  we  need  not  determine  this  ques- 
tion. 

Judgment  affirmed.         ^  ■ 
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Charles  VOSS  et  al.,  AppU., 

V. 

WATERLOO  WATER  COMPANY  et  al. 
(  Ind  ) 

1.  "When,  mt  tlie  time  of  tbe  adoptlom  of 
n  con»<ltDtloiiKl  proTlBlon  In  one 
■trnte.  H  MlmllM  provision  exIatM  In 
■evernl  other  atntca.  the  coarts  of  the 
former  state  cannot  asanme  that  It  was  taken 
from  RDT  particular  one  of  other  states,  bo 
as  to  make  the  deefslons  of  the  eonrta  of  that 
state  as  to  its  meanlog  binding  npon  them. 

2.  The  co«t  of  conNtmetlnK  m  pinnt  to 
■nppir  Itnelf  with  water  or  light  la 
not  an  ordinary  or  neceaanry  expense 
of  a  municipal  corporation. 

3.  A  town  eannot  evade  a  eonatitstlon- 
«1  provlalon  llaaitlns  Ita  power  to  1b- 
en  Indebtedneaa  Ytj  coDtraetlns  fOr  a 
water  and  light  anpply,  with  a  corporation 
of  which  It  ifl  to  own  practically  all  the  Bub- 
scribed  atock,  and  which  Is  to  Issae  bonds  to 
be  paid  by  moaey  raised  by  general  and  spe- 
cial taxes  levied  by  the  town  and  nominally 
devoted  to  the  payment  of  rentals,  bnt  which 
are  In  tact  to  be  applied  to  Interest  on  the 
bonds  and  the  creation  of  a  sinking  fond  for 
their  retirement. 

4.  A  atatnte  maithorlalns  m  manlctpal 
eoppoTAtlon  to  anbaevtlbe  for  atoek  In 
m  corporation  organized  to  constmct  a 
system  of  waterworks  within  Its  llmlta,  and 
to  Issue  bonds  and  pay  therefor,  does  not  au- 
thorize It  to  Issue  bonds  to  pay  for  stock  sab- 
scribed  to  a  corporation  organized  to  fnmlah 
both  water  and  light  to  the  town  for  pobllc 
and  private  ass. 

(Jnne  3,  1904.) 

APPEAL  by  plaintiCTs  from  a  judgment 
of  the  Circuit  Court  for  De  Kalb  Coun- 
ty in  favor  of  defendants  in  a  suit  to  en- 
join  the  issuance  of  bonds  to  pay  for  stock 
in  a  corporation.  Reveised. 

The  facta  are  stated  in  the  opinion. 
Mettrs.  O.  M.  PhllUpa  and  P.  V.  HofT- 
mmM,  for  appellants: 

A  town  cannot  anticipate  find  pledge  its 
taxes  for  future  years  to  enable  a  company 
to  construct  a  plant,  as  that  is  an  extraor- 
dinary, and  not  an  ordinary,  expense. 

Btmth  Bend  v.  Reynolds,  155  Ind.  70,  49 
L.  R.  A.  795,  57  N.  E.  706;  Windsor  v.  Des 
Moinet,  110  Iowa,  176,  80  Am.  St.  Rep.  280, 
81  N.  W.  476;  Nolle  v.  Auttin  (Tex.  Civ. 
App.)  42  S.  W.  780;  Joliet  v.  Alexander, 
194  111.  457.  62  N.  E.  862;  Kimball  T. 
Ormnt  County,  21  Fed.  145;  Late  v.  People, 
87  lU.  385;  Fuller  v.  CMoago,  89  HI.  282; 
Laporte  t.  Oametcell  Fire  Alarm  Teleg.  Co. 
146  Ind.  466,  35  L.  R.  A.  686,  58  Am.  St. 
Rep.  359,  45  N.  E.  688;  Valparaiao  t.  Gard- 
nor,  97  Ind.  1,  49  Am.  Sep.  416. 

Nora. — ^As  to  'tbe 'effect' of  limitation  of  mu- 
nieipal  indatttedneas  on  acqnisltion  of  water 
supply,  see  also,  in  this  series,  Ottnmwa  v. 
City  Water  SnppiT  Co.  69  L  R.  A.  604. 
66L.  R.  A. 


The  town  binds  itself  absolutely  to  levy 
and  collect  all  the  taxes  it  can,  under  ex- 
isting or  future  laws,  both  general  and  spe- 
cial, if  needed,  to  pay  the  semianntial  in- 
stalmoits  of  interest  and  principal  of  bonds; 
this  is  not  simply  an  obligation  to  pay  out 
of  current  funt^  as  the  instalments  are 
earned,  but  is  an  absolute  liability  to  pay^ 
conditioned  only  on  the  water  and  light 
being  furnished.  This  creates  a  debt  with- 
in the  constitutional  inhibition. 

Valparaiso  v.  Gardner,  97  Ind.  1,  49  Am. 
Rep.  416;  Laporte  v.  Oamewell  Fire  Alarm 
Teleg.  Co.  146  Ind.  466,  35  L.  R.  A.  686, 
58  Am.  St.  Rep.  369,  45  N.  E.  588 ;  Windsor 
v.  Dee  Moinea,  110  Iowa,  175,  80  Am.  St. 
Rep.  280,  81  N.  W.  476;  Law  v.  People,  87 
III.  385;  Springfield  v.  Edwards,  84  III. 
626;  Litchfield  v.  BaUou,  114  U.  S.  192, 
29  L.  ed.  133,  6  Sup.  Ct.  Rep.  820;  Daven- 
port V.  Kleinschmidt,  6  Mont.  502,  13  Pac 
249;  State  es  rel,  Helena  Watencorks  Co.  v. 
Helena,  24  Mont.  621,  65  L.  R.  A.  336,  81 
Am.  St.  Rep,  453,  63  Pac.  Q9;Ironwood  Wa- 
termorks  Co.  v.  Trebilcock,  90  Mich.  454,  ."iS 
N.  W.  371. 

The  provisions  of  the  ordinances  do  not 
limit  the  taxes  to  be  levied  to  special  taxes, 
but  provide  that  general  taxes  shall  also  be 
levied,  if  the  special  are  not  sufficient.  Thia 
makes  a  prohibited  debt. 

Windsor  v.  Des  Moines,  110  Iowa,  175, 
80  Am.  St.  Rep.  280,  81  N.  W.  476;  Clark 
V.  Des  Moinea,  19  Iowa,  199,  87  Am.  Dec, 
423;  Dively  v.  Cedar  Falls,  27  Iowa.  227; 
Orani  v.  Davenport,  30  Iowa,  396;  Bur- 
lington Water  Go.  v.  Woodward,  49  Iowa, 
58;  Culbertson  v.  Fulton,  127  III.  30,  18  N. 
E.  781;  Scott  v.  Davenport,  34  Iowa,  208; 
Council  Bluffs  v.  ^^tewart,  51  Iowa,  385, 
1  N.  W.  628 ;  McPheraon  v.  Foster  Bros. 
43  Iowa,  48,  22  Am.  Rep.  215;  French  v. 
Btirhngton,  42  Iowa,  614;  Davenport  v. 
Kleinschmidt,  6  Mont.  502,  13  Pac.  249; 
State  ex  rcl.  Helena  Waterworks  Co.  v. 
Helena,  24  Mont.  521,  55  L.  R.  A.  336,  81 
Am.  St.  Rep.  453,  63  Pac.  99 ;  Litchfield  y. 
Ballon,  114  U.  S.  192,  29  L.  ed.  132,  5  Sup. 
Ct.  Rep.  820;  Law  v.  People,  87  111.  385; 
Laporte  v.  Oamewell  Fire  Alarm  Teleg,  Co, 
146  Ind.  466,  35  L.  R.  A.  686,  58  Am.  St. 
Rep.  359,  45  N.  E.  588. 

The  BO-called  water  company  is  only  a 
nominal  company  to  enable  it  and  the  town 
to  have  a  waterworks  and  light  plant  erect- 
ed for  the  town;  the  town  will  be  the  real 
owner  of  the  plant  from  the  time  of  the 
construction,  and  it  is  thus  seeking  to  evade 
the  Constitution,  and  violate  its  spirit,  if  not 
its  letter. 

Welsh  V.  Beaver  Falls,  186  Pa.  578,  40 
Atl.  784;  Nelson  v.  Chicago,  196  111.  390, 
63  N.  E.  738;  Brotone  v.  Boston,  179  Mass. 
321,  60  K.  E.  934;  Cook,  Corp.  flS  645,  647~ 
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«49,  651,  663,  664:  Langdon  v.  Branch,  2 
L.  R.  A.  120,  37  Fed.  449;  Jaokson  v.  Mo- 
Lean,  36  Fed.  213;  Re  ft.  Wayne  Electric 
Corp.  05  Fed.  264:  National  Harrow  Co.  v. 
Ouick,  67  Fed.  130;  Beal  v.  Chase,  31  Mich. 
4Q0. 

A  corporatioi]  for  the  purpose  of  operat- 
ing 11  water  and  light  plant  cannot  be  in- 
corporated under  one  set  of  articles  of'in- 
corporati(Ki  in  Indiana;  there  is  no  statnte 
permitting  it. 

Kentucky  Lead  d  Oil  Co.  t.  New  Albany 
Watencorks,  02  Ind.  63;  Indiana  Bond  Co. 
V.  Ogle,  22  Ind.  App.  593,  72  Am.  St.  Rep. 
326,  64  N,  E.  407;  Franklin  Nat.  Bank  v. 
Whitehead,  149  Ind.  560,  39  L.  R.  A.  725, 
«3  Am.  St.  Rep.  302,  49  N.  E.  592;  Wil- 
liama  v.  Citiisena'  Enterprise  Co.  25  Ind. 
App.  353,  57  N.  B.  681,  163  Ind.  496,  55 
N.  E.  425;  Heaaton  v.  Cincinnati  A  Ft.  W. 
R.  Co.  16  Ind.  275,  70  Am.  Dec.  430;  Snj/der 
V.  Studobaker,  19  Ind.  462,  81  Am.  Deo. 
415;  Williams  v.  Franklin  Ttop.  Academ- 
ical AsBO.  26  Ind.  310. 

The  fact  that  it  is  not  the  intention  of  the 
incorporators  or  the  town  of  Waterloo  to 
have  any  more  stock  subscribed  than  $5,675 
out  of  the  925,000  makes  the  corporation  il- 
legal. 

Broton  v.  Cloic,  158  Ind.  403,  62  N.  E. 
1006,  134  Ind.  287,  33  N.  E.  1126,  150  Ind. 
186,  48  N.  E.  10.34,  49  N.  E.  1057 ;  Bruner 
V.  BroKn,  139  Ind.  COO,  38  X.  E.  318;  2 
Bums'8  Rev.  Stat.  1901,  SS  6054,  6060,  Rer. 
Stat.  1881,  Sfi  3854,  3859. 

Under  the  statute  allowinf*  towns  to  take 
stock  in  water  companie.s.  they  cannot  take 
stock  in  a  company  orgimized  for  the  pur- 
pose of  furnishing  both  light  and  water. 

Burns's  Rev.  Stat.  1901,  S  3614. 

Messrs.  W.  H.  Zollars  Jfc  aSollAVS, 

and  O.  H.  Wovdom  for  appellees. 

KoHka,  J.,  delivered  the  opinitm  of  the 
court: 

Appellants,  resident  taxpayers  of  the 
town  of  Waterloo,  brought  this  action  to  en- 
join the  board  of  trustees  of  said  town  from 
issuing  the  bonds  of  said  town  to  pay  for 
the  stock  in  the  Waterloo  Water  Company, 
and  all  appellees  from  taking  any  steps  to 
establish  or  construct  a  water  and  light 
plant  in  said  town,  and  from  making  any 
contracts  concerning  the  same.  A  trial  of 
said  cause  resulted  in  a  special  iinding,  and 
conclusions  of  law  there<m,  and  flnal  judg- 
ment in  favor  of  appellees.  It  appears  from 
this  special  finding:  That  the  assessed  valu- 
ation of  the  property  in  the  town  of  Water- 
loo for  ''state  and  county  taxes"  in  1901 
was  $885,000,  the  population  vms  1,244,  and 
the  indditedness  of  said  town  was  $1,600. 
Said  town  could  not  constmet  a  waterworks 
And  electric  light  plant  for  the  town,  for 
«eUR.  A. 


the  reason  that  said  town  had  not  sufficient 
money  for  that  purpose,  and  could  not  bor- 
row the  money  to  ctmstruct  the  same  with- 
out creating  an  indebtedness  exceeding  the 
constitutional  limit,  all  of  which'  was  known 
to  appellees.  That  the  board  of  trustees  of 
the  town  of  Waterloo,  desiring  to  secure  for 
said  town  and  the  inhabitants  thereof  a  sup- 
ply  of  water  and  electric  light  for  lighting 
the  streets  of  said  town,  consulted  with  the 
president  of  the  Olds  Construction  Company, 
of  Ft.  Wayne,  Indiana,  which  company  was 
engaged  in  the  business  of  erecting  water 
and  light  plants  for  cities  and  towns  and 
private  corporations,  in  regard  to  the  way  to 
procure  tlic  same.  He  represented  to  said 
board  of  trustees  that  a  combined  water  and 
light  plant  could  be  put  up  for  said  town 
for  about  $21,000.  using  the  grounds  and 
buildings  of  the  town  lutll  and  fire-engine 
room  belonging  to  said  town  for  the  loca- 
tion of  said  plant.  He  also  suggested  to  said 
board  that  a  company  be  organized,  in  which 
the  town  should  take  stock  to  an  amount 
not  exceeding  the  constitutional  limit ;  that 
said  company  should  issue  its  negotiable 
bonds  in  the  sum  of  $17,000,  with  6  per  cent 
interest,  running  a  series  of  years ;  that  said 
town  should  levy  and  collect  electric  and 
waterworks  taxes  as  provided  by  law,  and 
pay  the  same  to  a  trustee  for  the  tmndhold- 
ers,  and  that  a  part  of  the  moneys  so  paid 
to  such  trustee  should  be  used  in  paying  the 
interest  on  said  bonds,  and  the  balance 
should  constitute  a  sinking  fund  for  the 
payment  of  said  bonds;  that,  by  such  stock 
subscription  and  the  payment  of  said  bonds 
by  the  application  of  said  taxes  to  interest 
and  sinking  fund,  the  town  would  eventually 
become  the  owner  of  said  plant.  Said  board 
of  trustees  instructed  the  prudent  of  said 
construction  company  to  have  prepared  a 
set  of  plans  and  specifications  for  such  wa- 
ter and  light  plant,  as  might  be  suited  to 
the  needs  of  said  town,  for  which  the  town 
was  to  pay  him  $100.  Said  plans  and  speci- 
fications  were  afterwards  prepared  by  the 
president  of  said  construction  company,  and 
approved  by  said  board  of  trusteee,  and  filed 
in  the  office  of  the  clerk  (rf  said  town.  No 
notice  was  given  in  any  newspaper  of  Uie 
letting  of  the  contract  to  construct  said 
plant,  but  on  September  2,  1001,  the  clerk 
of  said  town,  pursuant  to  the  direction  of 
said  board  of  trusteee,  sent  out  to  certain 
companies,  firms,  and  persons  engaged  in  the 
construction  of  water  and  light  plants  for 
towns  the  following,  which  had  been  pre- 
pared by  the  president  of  said  conatrocticn 
company: 

Notice. 

The  town  of  Waterloo,  Indiana,  deoires  to 
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secure  the  erection  of  a  waterworks,  and 
electric-light  plant  and  to  that  end  will 
grant  a  franchise  to  the  party  or  parties 
whose  proposition  seems  to  the  town  board 
to  be  most  favorable  to  the  interests  of  the 
town.  In  order  that  all  proposals  may  be 
on  the  same  basis  as  to  size,  kind,  quality, 
and  quantity  of  material,  machinery,  etc., 
the  town  board  has  adopted  plans  and  speci- 
fications which  are  on  file  at  the  office  of  the 
town  clerk,  Waterloo,  Indiana.  Each  pro- 
posal must  state  specifically  the  cost  of  the 
plant  completed  ready  for  operation  in  ac- 
cordance with  the  plans  and  spedflcations, 
and  mnat  be  aooompanied  by  a  general  out- 
line of  the  franchise  required  by  the  bidder. 
The  franchise  must  provide  fOT  the  pnr* 
chase  or  lease  of  the  plant  by  the  town  at 
any  time  after  its  completion. 

Fropoeitions  must  be  in  the  hands  of  the 
cleric  before  7  p.  u.  Monday  evening,  Sep- 
tember 16,  1001,  at  which  time  the  town 
board  will  meet  to  consider  and  take  ao- 
ticm  upon  than.  All  propositions  must  be 
acomnpanied  by  a  certified  diedE  in  the  sum 
of  $500  payable  to  the  order  of  the  town 
treamrer  to  be  forfeited  to  the  town  (rf 
Waterloo  in  case  the  bidder  fails  or  refuses 
pnnnptly  to  sabmit  a  franchise  and  proceed 
with  the  erecticm  of  the  plant. 

Stephen  A.  Bowman, 

Town  Clerk. 

On  September  16,  1001,  said  board  of  trus- 
tees received  two  bids  for  the  construction 
of  said  plant,  and  said  board  awarded  the 
contract  to  the  Olds  ConBtmetion  Company, 
whose  bid  was  as  follows: 

Ft.  Wayne,  Ind.,  Sept.  16, 1901. 
To  the  Himorable  Board  of  Trastees, 

Town  of  Waterloo^  Indiana. 
Cientleniw. — 

If  granted  a  franchise  to  be  drawn  In  the 
ffRin  usual  in  such  cases,  we  will  eonstnict 
in  the  town  of  Waterloo  a  waterworks  and 
eleetrie-light  plant  in  strict  accordance  with 
the  plana  and  spedfieatiims  now  on  file  tn 
the  office  of  the  town  clerk,  and  under  your 
supervision  and  to  your  approval  for  the 
sum  of  ($21,795.00)  twenty-one  thoosand, 
seven  hundred  and  ninety-five  dollars. 

It  is  understood  and  agreed  that  the  town 
board  should  lease  or  sell  sufficient  ground 
for  the  boiler  house  and  space  in  the  town 
ball  for  the  machinery  as  shown  in  the 
drawings  now  on  file.  And  the  town  shall 
rent  not  less  than  14  hydrants  and  23  arc 
lights  for  the  term  and  at  the  price  stipu- 
lated in  the  franchise. 

The  town  shall  also  subscribe  $6,000.00  to 
the  capital  stock  of  the  company  which 
shall  cmne  into  possession  of  the  plant. 
66L.R.  A. 


Very  truly  yours.  (Signed  by  the  Olds  Om- 
struction  Cranpany.) 

At  the  time  of  awarding  said  contract 
said  board  of  trustees  directed  the  president 
of  said  construction  company  to  have  a  com- 
pany incorporated  and  ordinances  prepared 
for  the  purpose  of  carrying  out  the  plans  he 
had  explained  to  said  board,  as  heretofore 
stated.  Thereafter  said  president  caused 
duplicate  articles  of  incorporation  of  the 
Waterloo  Water  Cnnpany  to  be  prepared, 
signed,  acknowledged,  and  filed  as  provided 
in  S  SOfil,  Bums's  Anno.  Stat.  ISOl  (Rev. 
SUt  2881.  I  38S1>  Horner's  Anna  Stat. 
1901,  S  38S1).  The  capital  sto<^  was  fixed 
at  the  sum  of  $26,000,  divided  into  1,000 
ahares,  of  $85  eadi.  ^e  object  of  said  ear- 
poration,  as  set  forth  in  the  artidea  of  asso- 
ciation, was  to  "manufacture  power  to  fur- 
nish to  the  town  of  Waterloo,  De  Kalb 
county,  in  the  state  of  Indiana,  and  its  dti- 
sena,  good  and  wholesome  water;  also  elec- 
tric light  for  both  public  and  inrivate  use, 
and  to  own  and  hold  the  nuushineiy,  lands, 
tenemoits,  easements,  franchises,  ciniduita, 
mains,  plants,  posts,  poles,  wires,  and  all 
other  necessary  appliances  for  supplying  the 
same  to  said  town.''  Said  artides  of  asso- 
ciation were  so  filed  m  Septembw  20,  1901, 
and  were  signed  and  acknowledged  by  three 
persons  who  were  named  as  the  directors  of 
said  corporation  for  the  first  year,  and 
each,  immediately  after  filing  said  artides, 
subscribed  for  one  share  of  stodc  in  said 
corporation.  One  of  tiie  signers  of  said  arti- 
cles of  aaeodation  was,  when  he  signed  the 
same,  and  still  is,  a  director,  the  president, 
and  general  manager  of  the  Olds  Construc- 
tion Company,  and  one  of  said  signers  was 
then,  and  ever  since  has  been,  a  director  and 
the  vice  president  of  said  conatruction  oom- 
puiy,  and  the  other  was  then,  and  st>11  is, 
the  attorney  ot  said  construetion  company. 

On  September  20,  1901,  said  board 
trustees  passed  three  ordinances,  numbered 
5,  6,  and  7,  to  carry  out  the  plan  outlined  by 
the  president  of  said  constmetim  company. 

The  first  ordinance,  known  as  "Ordinance 
No.  5,"  granted  to  the  Waterloo  Water  Com- 
pany a  franchise  for  fifty  years  "to  erect,  es- 
tablish, construct,  maintain,  and  operate  with- 
in said  town  a  system  at  waterwoiim  accord- 
ing to  such  plans  and  spedfieations  as  may 
be  adopted  by  said  water  company  with  the 
approval  of  the  board  of  trustees  of  said 
town,"  and  to  use  the  streets,  alleys,  parks, 
and  public  grounds  of  said  town  for  the  pur- 
pose of  constructing,  operating,  and  main- 
taining within  said  town  said  system  of  wa- 
terworks for  furnishing  water  to  said  town 
and  its  inhabitants:  Provided  that  the  con- 
struction, erection,  equipment,  and  operation 
of  said  system  of  waterworks  shall  be  un- 
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der  the  superrisicHi  of  the  board  of  tnietees 
of  said  town  and  its  engineer  or  anj  agent 
appointed  by  it :  Provided  further  that  sncSb 
grant,  if  accepted,  should  be  irrevocable,  sub- 
ject only  to  the  right  of  said  town  to  pur- 
chase said  system  of  waterworks  at  any 
time  at  a  price  not  to  exceed  the  cost  of  con- 
Btructioa  and  coat  of  additi<w8  tber^o.  In 
ease  the  Waterloo  Water  CTompany,  Its  sae- 
cessors  or  assigns,  shall  have  issued  any 
bonds  for  the  construction,  extensitm,  or 
equipment  of  said  system  of  waterworks,  and 
secured  the  same  by  mortgage  on  said  plant 
and  frandiise^  the  lien  of  sudi  mortgage 
shall  not  be  affected  by  such  purehaae ;  but, 
if  said  town  shall  become  the  owner  of  said 
system  of  waterworks  1^  parchase,  as  pro- 
vided in  this  ordinance,  the  right  or  title  of 
said  town  shall  be  subjeot  to  full  payment 
of  said  bonds  and  the  lien  of  said  mortgage 
and  also  to  Hie  payment  of  the  hydnmt 
rentals  provided  to  be  paid  by  said  town 
under  the  provisions  of  tills  ordinance,  and 
uid  l^dnuit  rentals  shall  oontinne  to  be 
paid  1^  said  town  in  neoordUuioe  with  the 
provisims  of  this  ordinance  to  the  trustees 
named  in  this  wdinanee,  upon  the  trust  and 
upon  the  conditions  contained  herein;  and 
said  mortga^  shall  oraitinue  a  first  lien  on 
all  property,  franchises,  and  rentals  herein 
described  until  the  full  payment  of  said 
bonds,  principal  and  interest,  and  shall  have 
the  same  force  and  effect  as  if  the  title  to 
said  property  bad  remained  in  said  water 
company."  The  2d  section  of  said  ordinance 
granted  tihe  right  to  occupy  and  use  the 
ground  and  building  upcm  which  the  town 
hall  and  flre-engine  room  were  situate,  for 
oonstructing,  maintaining,  and  operating 
thereon  said  water  and  light  plants,  for  the 
term  of  fifty  years,  with  a  provision  that 
all  the  bnildii^  and  machinery  erected  or 
placed  on  said  grounds  should  be  Rwsidered 
personal  property,  and  in  no  case  to  beerane 
fixtures  or  regarded  as  real  estate.  The 
number  of  pumps,  their  capacity,  the  length 
ot  the  water  pipes  and  their  sizes,  the  num- 
ber oi  hydrants  and  their  capacity,  were 
fixed  by  said  ordinance;  and  it  was  provided 
that  the  pumping  station,  pumps,  and  dis- 
tributing system  should  be  built  and  con- 
structed in  strict  eomplianoe  with  the  plana 
and  specifications  on  file  in  the  office  erf  the 
town  cleric.  Sectitm  3  provided  that  said 
waterworks  should  be  fully  completed  on  or 
before  May  1,  1902,  with  a  condition  as  to 
strikes,  etc.  By  ff  5  it  was  provided  that 
the  water  company  should  furnish  and  main- 
tain not  less  than  14  hydrants,  which  the 
town  agreed  to  rent  during  said  period  of 
fifty  years,  and  to  pay  therefor  to  said  wa- 
ter company,  its  successors  and  assigns,  an 
annual  hydrant  rental  of  $1,350,  payable  in 
two  equal  semiannual  inatalrnents,  fixing 
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the  times,  and  that  for  all  hydrants  in  ex- 
cess of  14  the  town  agreed  to  pay  $60  each, 
payable  as  the  other  hydrant  rentals.  "And 
to  the  payment  of  the  said  rentals  during  the 
whole  of  the  period  of  fifty  years  at  the 
times  and  in  the  manner  hereinbefore  speci- 
fied, the  faith  and  credit  of  the  said  town  of 
Waterloo  is  hereby  irrevocably  pledged  to- 
the  said  Waterloo  Water  Company,  its  sue* 
cessors  and  assigns.  Provided,  however,  that, 
should  the  said  Waterloo  Water  Company, 
its  successors  and  assigns,  issue  its  mortgage- 
bonds  as  hereinafter  authwiBed,  so  mudi  of 
the  said  hydrantrentalsaswill  be  required  to- 
pay  the  semiannual  interest  on  said  mort- 
gage bonds  and  provide  a  sinking  fund  for 
the  payment  of  the  principal  of  said  bonds- 
when  the  same  becMue  due,  shall  (m  set 
apart  as  a  special  fund  by  said  town  of 
Waterloo,  and  shall  be  payable  by  said  town 
of  Waterloo  to  the  Fort  W«ym  Tmrt  Com- 
pany, trustee,  in  trust  and  onfidenee  on  tha- 
express  trust  that  said  trustee  shall  pay  th* 
same  in  diseherge  of  the  interest  and  prin- 
dpal  of  the  said  bonds,  to  the  hoiikn  of 
said  hoods,  at  the  time  and  plan  where  the 
interest  and  principal  of  said  bonds,  1^  their 
terms,  are  made  payable  ;  and  said  hydrant 
rentals  shall  be  applied  to  ttie  payment  of 
said  interest  and  principal  as  the  same  shall 
beeome  due,  and  to  no  otiier  purpose.  Said 
funds  shall  be  held  said  trustee  invio- 
late, and  tiiey  are  faerel^  irrevocably  pledged 
to  the  payment  of  the  interest  and  prin<Upal 
of  said  bonds."  Section  6,  omitting  the  part 
left  out  when  said  secUon  was  ajnended  by- 
the  board  of  trustees  after  tiiis  suit  was 
commenced,  was  as  follows;  "Hie  hydrant 
rentals  referred  to  in  8  S  of  this  ordinance- 
shall  be  payable  out  of  the  taxes  to  be  raised 
by  the  said  town  of  Waterloo  from  year  to 
year,  and  said  town  of  Waterloo  shill,  and 
it  hereby  agrees,  annually,  during  said  term 
of  fifty  years,  to  levy  and  oollect  a  tax  upmt 
all  taxable  property  of  said  town  sufBeient 
to  pay  said  hydrant  rentals;  and  it  is  hereby 
ordered  by  said  board  of  trustees  of  saM- 
town  that  such  tax  shall  be  levied  and  vji- 
lected  from  year  to  year  in  the  manner  pre- 
scribed by  law,  and  when  leried  and  e(d- 
lected  is  hereby  irrevocably  pledged  to  the- 
payment  of  said  rentals ;  .  .  .  provided,, 
however,  that  said  town  shall  not  be  obliged 
to  levy  or  oollect  any  special  tex  in  exeeas 
of  the  amount  now  authorized  by  law  for 
that  purpose,  unlrw  the  said  town  shall  be 
authorized  to  levy  and  collect  a  greater  tax. 
And  the  town  further  agrees,  in  case  sudi 
special  tax  shall  be  insufficient  to  pay  tho- 
hydrant  rentals  from  year  to  year  as  herein 
agreed,  that  it  will  levy  and  collect  with  its 
general  taxes  sufficient  sums  of  money  to- 
pay  all  of  the  said  hydrant  rentals  as  afore- 
said ;  but  it  is  nevertheless  provided  that  no* 
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understaDding  or  obligation  of  the  town 
herein  shall  create  any  debt  of  the  town 
within  the  meaning  of  the  term  as  used  in 
the  provision  of  the  Constitution  which  lim* 
its  the  power  of  towns  to  incur  indebtedness, 
and  if  for  any  cause  there  shall  not  be  suffi- 
cient moneys  in  the  treasury  of  the  town 
applicable  to  the  payment  of  the  said  rentals, 
to  pay  the  same  as  they  become  payable  ac- 
cording to  the  foregoing  provisions,  then 
the  payment  thereof  shall  be  postp<Hied  un- 
til there  shall  be  such  moneys  in  the  treas- 
xiry  of  the  town;  and  the  true  meaning  and 
intent  of  this  Becti<»i  is  that  the  said  town 
of  Waterloo  shall  be  fully  bound  to  levy 
and  collect  the  taxes  as  aforesaid,  and  that 
said  town  shall  faithfully  apply  all  such 
taxes  and  all  other  money  in  its  treasury 
which  may  lawfully  be  Bo  applied  to  the 
payment  of  the  hydrant  rentals  at  the  times 
aforesaid."  By  5  7  the  Waterloo  Water 
Company  was  authorized  to  issue  the  first- 
mor^l^e  bonds  of  said  company  to  an 
amount  not  to  exceed  $17,500,  hearing  inter- 
est at  the  rate  of  6  per  cent  per  annum, 
payable  semiannually,  and  to  secure  said 
b<Mids  by  a  first  mortgage  on  said  plant  and 
all  its  property  and  franchises,  including  all 
contracts  entered  into  by  it,  including  the 
grant  of  said  town;  this  authority  being 
given  to  enable  said  water  company  "to  pro- 
vide a  portion  of  the  funds  wherewith  to 
construct,  erect,  equip,  and  complete  said 
waterworks  plant  and  system."  Other  sec- 
tions provided  a  maximum  rate  for  water 
fumiBbed  to  private  consumers,  authorized 
the  water  company  to  make  and  enforce 
reaatmable  rules,  and  appointed  a  superin- 
tendent to  repres^t  the  town  in  the  con- 
struction of  said  system,  and  provided  that 
the  water  company  should  not  be  liable  for 
the  salary  paid  or  agreed  to  he  paid  to  such 
superintendent. 

Ordinance  No.  6  authorized  the  president 
of  the  board  of  trustees  of  said  town  to  sub- 
scribe the  220  shares  of  the  capital  stock  of 
said  Waterloo  Water  Company,  at  the  par 
value  of  $5,500,  and  to  represent  the  town 
at  any  meetings  of  the  stockholders  of  said 
water  company,  and  to  vote  said  stock  at 
such  meetings.  Said  ordinance  provided  for 
the  issuance  of  11  bonds  of  said  town,  for 
$500  each,  dated  November,  1902,  payable 
twenty  years  after  date,  and  bearing  inter- 
est at  the  rate  of  6  per  eeat  per  annum,  pay- 
able semiannually;  the  proceeds  of  said 
bonds  to  be  applied  only  to  the  payment  of 
the  stock  so  subscribed  in  said  water  com- 
pray. 

Ordinance  No.  7  was  in  r^ard  to  the  elec- 
tfie-light  plant,  and,  so  far  as  the  parts 
thereof  neoBHaty  to  the  decision  of  this 
cue  an  eoneemed,  was  substantially  the 
same  m  mrdinanea  Ko.  6,  except  that  the 
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franchise  was  only  granted  for.  ten  years, 
and  the  contract  for  light  was  for  the  same 
period.  Twenty-three  arc  lights  were  to  be 
furnished,  for  which  the  town  was  to  pay 
an  annual  light  rental  of  $670,  payable  in 
semiannual  instalments;  fixing  the  time  of 
payment  of  each  instalment.  For  each  light 
in  excess  of  23,  the  town  was  to  pay  an 
annual  rental  of  $60,  payable  in  semiannual 
instalments  as  the  other  light  rentals  were 
to  be  paid.  The  same  person  was  named  as 
superintendent  as  in  ordinance  No.  5.  It 
was  provided  in  each  of  said  ordinances  5 
and  7  that  the  same  should  "be  in  force  and 
take  effect  thirty  days  after  its  passage,  pro- 
vided the  Waterloo  Water  Company  should 
have  filed  its  written  acceptance  with  the 
town  clerk  within  twenty  days  from  such 
passage." 

No  election  was  held  to  determine  the 
question  of  the  establishment  of  said  water- 
works by  said  town.  In  fixing  the  amount 
of  light  and  hydrant  rentals  to  he  paid  by 
said  town,  no  chance  for  competition  was 
offered,  but  the  same  were  determined  by 
the  said  president  of  the  Olds  Construction 
Company  and  the  board  of  trustees  of  said 
town  by  estimating  the  amount  of  money 
that  would  be  realized  by  a  levy  of  35  cents 
on  the  $100  valuation  for  water  purposes, 
and  a  levy  of  15  cents  on  each  $100  valua- 
tion for  light  purposes,  and  for  the  money 
so  realized  the  town  was  to  be  provided  with 
14  hydrants  and  23  street  lights. 

After  the  passage  of  said  ordinance  No.  6, 
the  president  of  ihe  board  of  trustees  of 
said  town,  for  said  town,  subscribed  for  220 
shares  of  the  capital  stock  of  said  water 
company,  as  directed  by  said  ordinance. 
None  of  the  capital  stock  of  said  water  com- 
pany has  been  subscribed  for,  except  the  3 
shares  taken  by  said  3  incorporators,  and 
the  220  shares  taken  by  said  town,  nor  is  it 
the  intentitm  of  said  incorporators  that  any 
more  stodc  shall  be  subscribed  for;  and 
within  twenty  days  after  the  passage  of 
said  ordinances  5  and  7,  on  October  7,  1901, 
said  Waterloo  Water  Ctmipany  filed  in  the 
o&ce  of  the  clerk  of  said  town  a  written  ac- 
ceptance thereof,  and  said  water  company 
also  accepted  said  specifications  for  the  wa- 
terworks and  electric-light  plant,  and  direct- 
ed its  president  and  secretary  to  enter  into 
a  contract  with  the  Olds  Construction  Cmn-' 
pany  for  the  performance  of  said  work  at 
its  bid  of  $21,795.  Said  water  company 
also,  on  October  1,  1002,  ordered  an  issue  ot 
35  bonds,  of  $500  each,  amounting  to  $!?,• 
500,  as  authorized  by  said  ordinances  6  and 
7,  dated  November  1,  1901,  and  falling  due 
in  from  one  to  fifteen  years,  with  interest 
from  date  at  6  per  cent  per  anntmi,  payuble 
semiannually,  and  the  executi<Ht  of  a  mort- 
gage  on  said  water  and  f|^^t,J'^^gle 
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ehiae,  and  cqntractB  with  said  town  to  secure 
■aid  bonds.  On  February  1,  1902,  said  town 
secured  a  written  option  cm  a  lot  to  which 
to  eihange  the  looatim  of  said  water  and 
light  plant  from  the  town-hall  sitet  which 
contract  ot  option  was  assigned  by  said 
town  to  said  water  oompany  <ni  Febmaiy 
14,  1802. 

On  VAmary  11,  1002,  the  board  of  trus- 
tees of  siUd  town  passed  two  ordinances 
amending  s^d  ordinances  6  and  7, 1^  which 
tiie  frandiise  for  waterworks  and  the  period 
for  whidi  the  town  was  to  rent  hydrants 
were  changed  from  fifty  years  to  twenty- 
five  years,  and  tiie  number  of  hydrants  to 
be  rented  by  the  town  was  ohaoged  frtno  14 
to  IS,  and  it  was  provided  tiiat  "said  rentals 
are  to  be  paid  only  in  case  s  sufficient  and 
wholesone  supply  of  water  is  fumiahed  by 
said  Waterloo  Water  Company,  its  success- 
ors and  assigns,  to  said  town  sjid  its  citizens 
through  the  hydrants  herein  referred  to  and 
through  sudi  other  hydrants  as  may  be 
placed  from  time  to  time."  By  said  ordi- 
nances amending  said  ordinances  6  and  7, 
the  amount  for  which  the  Waterloo  Water 
C(»npaay  was  authorized  to  issue  its  bonds, 
and  secure  the  same  by  mortgage,  was  in- 
creased from  $17,500  to  920,000.  Seetimi  2 
ot  ordinance  No.  6,  which  granted  the  water 
company  the  right  to  occupy  the  town-hall 
site  to  erect  its  plant,  was  so  amended  by 
said  ordinances  passed  February  11,  1002, 
that  such  right  was  not  granted.  The  pro- 
visions of  said  ordinances  6  and  7  in  ri^^ard 
to  the  purchase  of  said  plant  by  said  town 
were  amended  so  as  to  provide  that  "so 
much  of  the  hydrant  rentals  theretofore 
paid  by  said  town  as  may  have  been  applied 
to  the  payment  of  the  principal  due  on  the 
bcmds  issued  by  the  Waterloo  Water  Com- 
pany shall  be  applied  as  a  credit  on  the 
amount  of  the  purchase  price."  It  was 
provided  in  each  of  said  amendatory  ordi- 
nances passed  on  February  11,  1902,  that 
the  same  should  "be  in  force  and  go  into 
effect  thirty  days  after  its  passage,  provided 
the  Waterloo  Water  Company  shall  have 
filed  its  written  acceptance  thereof  with  the 
town  clerk  within  ten  days  from  its  pas- 
sage." The  Waterloo  Water  Company  filed 
its  written  acceptance  of  said  ordinances 
with  the  town  clerk  of  said  town  on  March 
II,  1902.  On  February  26,  1902,  said  wa- 
ter company  notified  the  board  of  trustees 
of  said  town  that,  by  reason  of  tiie  change 
in  the  location  of  the  water  and  light  sta- 
tion, there  would  be  an  additional  expense 
of  $2,325.  It  will  require  the  sum  of  $34,- 
040  to  pay  the  principal  and  interest  of  the 
bonds  for  $20,000,  if  issued  by  said  water 
company  as  authorized  by  {  7  of  the  amend- 
atory ordinance  of  February  7,  1902,  and 
paid  as  they  fall  due. 
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At  the  commencement  of  this  actiim,  on 
October  19,  1901,  no  written  contract  had 
been  made  betweoi  the  Waterloo  Water 
Company  and  the  Olds  Construction  Com- 
pany for  the  construction  of  the  water  and 
light  plant;  all  proceedings  under  said  ordi- 
nances  6  and  7  having  been  suspended  npmt 
the  ctHmnenouneni  of  this  suit.  At  the  tinw 
of  the  trial  of  tiiis  cause,  in  March,  1002, 
the  hmds  of  the  town  authorized  ordi- 
nance 6  had  not  been  issued,  nor  had  the 
bonds  of  said  water  company  authorized  by 
said  ordinances  6  and  7,  and  the  amend- 
ments thereto,  been  issued  by  said  water 
compai^.  The  purpose  of  the  board  of  trus- 
tees of  said  town  in  granting  the  franchise 
to  said  Waterloo  Water  C(Hnpany  by  said 
ordinances,  and  taking  stodc  in  said  omn- 
pany,  was  to  procure  a  supply  ot  water  and 
light  for  public  and  private  use  in  said 
town. 

It  waa  found  that  "in  adopting  the  sev- 
eral ordinances  heretofore  found,  and  in 
taking  the  other  steps  in  relation  to  the  es- 
tablishment of  the  water  and  light  system 
in  said  town,  ihere  was  no  fraud  on  tiie 
part  of  any  of  the  parties  to  the  aetitm." 
The  court  stated  as  a  conclusion  of  law 
"that  the  plaintiffs  in  this  case  are  not  en- 
titled to  an  injunction  and  the  relief  asted." 

There  being  no  finding  that  said  ordi- 
nances 5  and  7,  and  the  ordinances  amend- 
ing the  same,  each  of  which  was  to  take 
effect  thirty  days  alter  its  passage,  on  cer- 
tain conditions  mentioned  therein,  were  not 
published  as  required  by  the  16th  subdivi- 
sion of  S  4357,  Bums's  Anno.  Stat.  1001, 
Acts  1879,  chap.  98,  p.  201  {Meyer  v.  Boon- 
ville  [Ind.]  70  N.  E.  146),  we  assume  that 
publication  was  made  thereof  as  required  by 
said  subdivision  16. 

Article  13  of  the  Constitution  of  this  state 
provides  that  "no  political  or  municipal  cor- 
poration in  this  state  shall  ever  become  in- 
debted, in  any  manner  or  for  any  purpose, 
to  any  amount.  In  the  aggregate  exceeding 
2  per  cent  on  the  value  of  taxable  property 
within  such  corporation,  to  be  ascertained 
by  the  last  assessment  for  state  and  county 
taxes  previous  to  the  incurring  of  such  in- 
debtedness; and  all  bonds  or  (^ligations,  in 
excess  of  such  amount,  given  by  such  cor- 
poration, shall  be  void."  This  article  amend- 
ing the  Constitution  was  "agreed  to"  by  the 
legislatures  of  1877  and  1879,  and  was 
adopted  by  the  people  in  March,  1881.  It 
was  suggested  in  Talparaiso  v.  Oardncr,  97 
Ind.  1,  9,  10,  49  Am.  Rep.  416,  and  in  La- 
porte  V.  Gametoell  Fire  Alarm  Teleg.  Co. 
146  Ind.  466,  469,  36  L.  R.  A.  686,  68  Am. 
St.  Rep.  369,  46  N.  E.  688,  that  said  article 
13  was  taken  from  the  Constituticm  of 
Iowa;  but  an  examination  of  the  Constitu- 
tions of  the  states  of  l^Un^^)Y4¥!'"^**> 
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West  Vjri^Dia,  and  Misaouri  shows  that 
they  also  ctattalned,  in  legal  effect,  and  al- 
most in  irords,  the  same  prorisions  as  said 
article  13,  prior  to  1881,  when  said  amend- 
maxt  of  our  Constitutitm  was  adopted  by 
tlie  pe<^e,  and  also  before  1877,  when  the 
same  was  Arst  proposed  and  agreed  to  1^  the 
legislature.  Under  such  circumstances,  we 
cannot  assume  that  said  article  13  was 
taken  from  the  Constitutiini  of  Iowa,  in  or- 
der to  apply  the  rule  that  when  a  Cmistitu- 
tion  or  statute,  or  part  thereof,  is  taken 
from  another  state,  it  will  be  deemed  to 
have  the  meaning  given  to  it  by  the  ooorts 
of  that  state  befwe  it  was  adopted.  For 
aught  that  appears,  said  article  13  may  have 
been  taken  from  the  Ckmstitution  ai  any  ci 
the  other  states  named. 

It  is  ecntended  by  appelluits:  (1)  That 
the  special  Undings  show  that  the  transac- 
tion, as  a  wlu^,  was  a  scheme  to  evade  said 
article  13  of  the  Ccastitntion  by  means  of 
a  dnmmy  eorporatian.  Barlet  t.  Wells,  M 
Wis.  285.  S6  Am.  BL  Rep.  886,  68  K.  W. 
964;  Hebard  v.  Atkiand  County,  6S  Wis. 
145,  12  N.  W.  437;  Jitfynoldt  WatervUJe, 
Oe  Me.  292,  42  Atl.  568;  Brown  T.  Oorry, 
175  Fa.  528,  S4  AtL  854;  Velion  Chicago, 
196  HI.  390,  03  N.  E.  738;  Joliet  t.  AIad- 
ander,  194  111.  467,  62  N.  E.  861 ;  CwZbertson 
T.  FuttOH,  127  ill.  30,  18  N.  E.  781;  SpriJig- 
field  T.  Edwardt,  84  III.  626;  HaU  Cedar 
Rajtids,  115  Iowa,  199,  88  N.  W.  448;  Wind- 
tor  T.  Dea  Moinea,  110  Iowa,  176,  80  Am. 
St.  Rep.  280,  81  N.  W.  476;  Orvi»  t.  Des 
JfoiMs  Park,  88  Iowa,  674,  45  Am.  St.  Rep. 
262,  56  N.  W.  204;  Ironwocd  Watmvorka 
Co.  T.  Trebiloock,  99  Mich.  454.  58  N.  W. 
371;  Baltimore  t.  Oill,  31  Md.  375;  Newell 
V.  People,  7  Y-  9,  78,  86  et  seg.;  State 
ese  rel.  Uelena  Watencorke  Co,  T.  Helena. 
24  Mont.  521,  65  L.  R.  A.  336,  81  Am.  St. 
Rep.  453.  63  Pac.  99;  Browne  T.  Boston, 
179  Mass.  321,  60  N.  E.  934;  Ottumwa  t. 
Ctty  Water  Supply  Co.  119  Fed.  315,  and 
note  at  pages  325-330,  69  L.  R.  A.  604,  66 
C.  C.  A.  219;  Beard  T.  HopkineviUe,  44  Am. 
St  Bep.,  note  at  page  233.  (2)  Iliat  there 
was  no  statute  which  authorized  a  town  to 
take  stock  in  a  water  and  light  plant,  but 
that  the  statute  on  that  subject  had  refer- 
ence only  to  waterworkB  companies  regular- 
ly and  duly  incorporated  for  that  purpose, 
and  no  other. 

Incorporated  towns  have  authority  to  con- 
tract for  water  for  public  use,  and  for  the 
lifting  of  the  streets,  alleys,  and  other  pub- 
lic places  in  said  towns  with  electric  light. 
Sections  4303a  (Acts  1897.  chap.  170, 
p.  263),  4301  (Acts  1883,  chap.  70,  p.  85), 
4443f^443M  (Acts  1809,  chap.  131,  p.  216), 
Bums's  Anno.  Stat.  1001;  Ooaport  t. 
Pritchard,  156  litd.  400,  59  N.  B.  1058,  and 
eases  cited. 
46L.R.  A. 


It  is  settled  in  this  state  that  if  a  town 
ooutracts  for  water  or  light,  or  other  tilings 
which  pertain  to  its  ordinaty  and  necessary 
expenses,  and  agrees  to  pay  for  the  same 
annually  or  monthly  as  furnished,  such  con- 
tract does  not  create  an  indebtedneBS  for  the 
aggregate  sum  of  all  such  payments,  within 
the  meaning  of  said  article  13  of  tiie  Con- 
stitution, because  the  debt  for  each  year  or 
month  does  not  oome  into  exiatenee  until  tt 
is  earned.  But  If  the  indebtedness  of  the 
town  alrea^  equals  or  exceeds  the  constitu- 
tional limit,  and  the  current  revenues  are 
not  sufficient  to  pay  such  indebtedness  as  it 
comes  into  ezistenee,  including  the  other  ex- 
penses for  which  the  town  is  liable,  an  in- 
debtedness is  created  in  Tiolatitm  of  said 
article  of  the  Constitution.  South  Bend  t. 
Reffnolde,  166  Ind.  70,  72,  73.  49  L.  R.  A. 
796,  67  y.  B.  706,  and  authorities  cited; 
J^errjf  County  r.  Oordner,  156  Ind.  166,  170, 
57  N.  E.  908,  and  cases  cited;  iMke  County 
T.  JtolNiw,  130  U.  S.  662,  32  L.  ed.  1060,  9 
Sup.  Ct.  Rep.  651 ;  i>oon  Diet.  Twp.  v.  Cum- 
nn'tM,  142  U.  S.  376,  36  L.  ed.  1048.  12  Sup. 
Ct.  Rep.  220;  Cutbertaon  v.  Pulton,  127 
111.  30,  18  N.  E.  781;  Carles  t.  WelU,  94 
Wis.  286.  296-299,  69  Am.  St.  Rep.  886,  68 
N.  W.  964.  The  effect  ot  the  oonstitutimial 
inhibition  is  to  require  a  municipal  cor- 
poration indebted  to  the  limit  fixed  by  tiie 
Constitution  to  cany  an.  its  corporate  oper- 
aticHis  while  so  indebted  upon  a  cash  basis, 
and  not  upon  credit,  to  any  extent  ot  for 
any  purpose.  Laporte  v.  Gamewell  Fire 
Alarm  Teleg.  Co.  146  Ind.  466,  470,  471,  35 
L..  R.  A.  686,  58  Am.  St.  Rep.  350,  45  N.  E. 
588;  Eartea  v.  Wella,  94  Wis.  286,  296,  297, 
59  Am.  St.  Rep.  886,  68  N.  W.  964. 

While  the  expense  of  water  and  light  for 
public  use  in  a  town  or  dty  Is  an  ordinary 
and  necessary  expense,  the  construction  of 
a  waterworks  or  electric-light  plant  such 
town  or  «dty  is  not  in  any  sense  an  ordinaiy 
and  necessary  expense,  but  an  extraordinary 
one.  There  is  a  dear  and  plain  distinction 
between  a  contract  for  water  and  light  for 
public  use  and  one  for  the  construction  of 
a  water  and  light  plant  to  furnish  the  same. 
The  first  is  an  ordinary  and  necessary  ex- 
pense, while  the  latter  involves  municipal 
ownership  of  the  water  and  light  plant,  and 
the  means  of  furnishing  said  water  and 
light,  and  is  an  extraordinary  expense. 
South  Bend  v.  Reynolda,  155  Ind.  73,  49  L. 
R.  A.  796,  67  N.  E.  706;  Broum  v.  Carry, 
175  Pa.  628-636,  34  Atl.  864;  Soott  v.  Dav- 
enport, 34  Iowa,  208;  Grant  t.  Davenport, 
36  Iowa,  390,  401-403. 

It  has  been  correctly  held  that  municipal 
corporations  cannot  evade  restrictions  upon 
their  power  to  become  indebted  by  issuing 
their  bonds,  payable  only  out  of  a  fund 
raised  hy  a  special  tax  authorized,  isvied. 
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mud  collected  iot  tlukt  purpose  (provided  the 
same  ia  not  for  special  benefits,  as  in  the 
cases  of  Monroe  County  t.  Harrell,  147  Ind. 
500,  46  N.  E.  124,  and  cases  cited,  and  Quill 
V.  In^UanapoUa,  124  Ind.  292,  7  L.  R.  A.  681, 
23  N.  E.  788),  or  payable  only  out  of  the 
rentals  or  inc(»ne  of  a  water  or  light  plant 
or  other  pn^periy  owned  by  such  municipal 
oraporation,  or  by  buying  property  subject 
to  liens,  although  they  do'  not  assume  or 
agne,  in  terms,  to  pay  said  liens,  or  by  pro- 
viding that  sudi  liens  shall  be  paid  c«ly  out 
of  a  special  fund  raised  by  taxation  for  that 
purpose,  or  only  out  of  the  inc(»ne  of  such 
property.  Joliet  v.  Aleaander,  194  HI.  467, 
62  N.  E.  864 ;  Culbertwn  v.  Pulton,  127  111. 
30,  18  N.  E.  781;  Ottumtca  v.  City  Water 
Supply  Co.  59  L.  R.  A.  604,  66  G.  C.  A.  219, 
119  Fed.  31S,  and  cases  cited;  Windsor  v. 
Dea  Moinet,  110  Iowa,  17S,  80  Am.  St.  Bep. 
280,  81  N.  W.  476,  and  cases  cited;  Hall  v. 
Cedar  Rapida,  115  Iowa,  199,  204,  88  N.  W. 
448,  and  cases  cited ;  Reynolds  v.  Waterville, 
92  Me.  282,  42  Atl.  653;  Brovme  v.  Boston, 
179  Mass.  321,  60  N.  E.  934,  and  eases  cited ; 
Irtmwood  Watenoork*  Co.  v.  IVeMIcooA;,  99 
Mich.  464,  68  K.  W.  371 ;  Baltimore  v.  Gilt, 
31  Md.  376. 

If  the  plant  shall  he  paid  for  under  the 
arrangements  shown  in  the  spedal  finding, 
it  will  cost  the  town,  exclusive  of  interest, 
at  least  the  oonixact  prio^  921,706,  and  t^e 
additicmal  coat  on  account  of  change  of 
the  water  and  light  station,  $2,326;  making 
a  totsJ  of  ^,120.  The  town  has  not  agreed 
to  pay  the  bonded  indebtedness  of  said  com- 
pany, but,  by  the  OTdinances  set  out  in  the 
special  finding,  it  assumed  to  bind  the  town 
to  pay  91,360  per  annum  lor  twenty-five 
years  as  ureter  rentals  for  IS  hydrants,  be- 
ing $90  a  year  far  each  hydrant,  and  9670 
a  year  for  ten  years  for  light  rentals, — a 
total  of  91,920  per  annum  during  the  oon- 
tinuance  of  the  light  rentals.  This  amount 
must  be  paid  each  year  to  the  trustee  for 
the  bondholders,  to  be  applied  in  payment 
of  the  principal  and  interest  of  the  bonds  to 
be  issued  by  the  water  company.  Not  only 
were  the  special  taxes  authorize  by  law  for 
water  and  light  purposes  when  said  ordi- 
nances were  passed,  and  the  town's  power 
to  levy  the  same,  pledged  to  the  payment  of 
said  water  and  light  renti^s,  but  the  gen- 
eral taxes  of  said  town,  and  its  power  to 
levy  the  same,  were  also  pledged  for  that 
purpose,  with  a  proviso  that  no  undertaking 
or  obligation  of  the  town  ocmtained  in  said 
ordinances  should  create  any  debt  of  the 
town,  within  the  meaning  of  the  Constitu- 
tion, If  said  ordinances  created  any  in- 
debtedness against  the  town  in  excess  of  the 
constitutional  limit,  the  same  was  void,  to 
the  extent  of  such  excess,  without  regard  to 
said  proviso. 
66  L.  R.  A. 


It  is  settled  law  in  this  state  that  taxes, 
general  or  special,  cannot  be  anticipated  w 
pledged  by  a  municipality,  if  at  all,  beyond 
t^e  limit  it  may  become  indited,  unless  the 
tax  has  been  actually  levied,  and  the  war- 
rant is  drawn  payable  out  of  that  fund,  and 
be  such  in  effect  as  to  discharge  the  munici- 
pality frcm  all  liability.  Laporte  t.  Game- 
well  Fire  Alarm  Teleg.  Co.  146  Ind.  466, 
472,  36  L.  R.  A.  686,  68  Am.  St  Rep.  359,  45 
N.  E.  588,  and  eases  cited ;  Joliet  t.  Alas- 
ander,  104  111.  467,  62  N.  E.  861. 

If  the  Olds  Construction  Company,  or  any 
other  corporation  in  which  the  town  was 
not  a  stockholder,  had  built  said  water  and 
light  plant  ready  for  operation,  and  given 
a  mortgage  or  trust  deed  thereon  to  secure 
on  issue  of  bonds  for  920,000,  and  then  sold 
and  conveyed  the  same  to  said  town,  subject 
to  said  mortgage  or  trust  deed,  in  consider- 
ati<Hi  of  the  b<mdB  of  said  town  for  $6,500, 
and  the  town's  providing  by  ordinance,  as 
in  this  case,  for  the  water  and  H^t  rentals, 
and  for  the  levying  and  ocdlecting  of  taxes 
for  water  and  light  purposes  to  pay  tiie 
same,  and  the  application  thereof  to  the  dis- 
(diarge  of  said  mortgage  lien  of  $20,000  on 
said  water  and  light  plant,  and  the  interest 
thereon,  even  if  it  was  expressly  agreed  that 
in  no  event  should  the  town  be  liable  for 
said  bonds,  or  any  part  thereof,  secured  by 
said  qiortj^ge  or  trust  deed,  it  is  clear  that 
said  town  of  Waterloo  would,  under  tbe 
authorities  cited  In  this  opinion,  have  be- 
come indebted  b^  such  an  arrangement,  with- 
in the  meaning  oi  article  13  ci  tiie  Constita- 
tion  of  this  state.  This  is  put  upon  the  ground 
that  the  town  would  have  to  pay  said  bonds, 
or  submit  to  have  its  property  taken  from  it 
by  foreclosure  proceedings,  and  thus  lose  its 
property  and  all  the  money  it  had  paid 
thereon.  The  town  must  pay  the  mortgage, 
or  lose  all  the  money  paid,  and  the  benefits 
to  be  derived  from  the  purchase.  "It  is  ex- 
pected and  understood  that  it  will  pay  it 
and  the  interest  on  it."  Irontcood  Water- 
toorka  Co.  v.  Trebilcook,  99  Mich.  454,  68  N. 
W.  371,  and  cases  cited;  Browne  v.  Boston, 
179  Mass.  321,  60  N.  E.  934,  and  coses  cited. 
There  is  no  substantial  difl^erence  between 
such  a  transaction  and  the  one  shown  by 
this  special  finding.  The  special  finding 
shows  that  the  town  could  not  contract  for 
the  eonstructitai  of  said  water  and  light 
plant  without  becoming  indebted  beyond  tbe 
limit  fixed  said  article  13  of  the  Consti* 
tution.  The  notice  of  letting  the  contract 
for  the  construction  of  the  water  and  light 
plant  was  givoi  the  town,  and  the  pro- 
posal of  the  Olds  C<mstruction  C<HiipaBj  to 
build  the  same  waa  accepted  by  tbe  town 
before  the  articles  of  association  of  the 
Waterloo  Water  Company  ^ware  filed  lin  tiie 
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offiees  required  by  law,  and  before  aay  of 
the  stock  was  'subscribed. 

The  capital  stock  of  said  Waterloo  Water 
Company  was  $25,000,  and  CHily  $5,676 
thereof  was  ever  to  be  subecribed,  $5,600  of 
which,  or  220  shares,  was  to  be  subscribed 
by  the  town,  and  $76,  or  3  shares,  by  the 
officers  and  attorn^  of  the  Olds  Construc- 
tion Cfwupany;  the  successful  bidder  for  the 
«ODtraet  to  construct  the  water  and  U^t 
plant.  Under  said  arrangement  the  town 
was  to  own  substantially  all  the  stodc  to  be 
suboeribed,  while  the  statute  ooly  by  im- 
plioatiOB,  if  at  all,  authorised  a  town  which 
had  becoine  a  part  stocUiolder  by  anbeorib- 
ing  to  the  capital  stock  to  sell  its  bonds  to 
pay  for  the  same.  There  were  three  stook- 
faoiders  beside  the  town,  each  owning  one 
■hare  of  stodc,  but  they  were  necessary  in 
order  that  tfaera  might  be  three  directors, 
niider  the  statute  which  provides  that  such 
oorporations  diall  be  nuuiaged  1^  a  board  of 
not  leas  than  three  directors,  who  shall  he 
•toekbidders.  U  the  town  had  power  to 
take  stock  in  said  corporation  and  beesaoM 
a  stockholder  lAiereiB,  It  praeUeally  owned 
said  Waterloo  Water  Company,  the  corpo- 
ration which  obtained  tiie  frandtise  to  mm- 
■tmet  and  own  the  water  and  li^t  plant, 
subject  to  the  braided  debt  of  $20^000  au- 
tiiorlzed  by  said  ordinances  when  said  bonds 
were  issued  and  sold.  To  obtain  this  right 
the  town  will  lie  ocHupelled  to  raise  $8,600 
by  a  sale  of  its  bonds.  It  is  owned  and  ocn- 
tmlled  1^  the  town,  and  the  operation  and 
management  of  ssid  water  and  light  plant 
are  to  be  under  the  superriaion  of  the  board 
of  trustees  of  said  town,  and  its  engineer 
or  agent  appointed  for  that  purpose.  Under 
the  arrangement  shown  by  tiie  special  find- 
ing, Uie  town  would  be  the  real  owner  of  tiie 
water  and  light  plant,  when  constructed. 
The  Waterloo  Water  Company  is  merely  a 
dummy  corporation,  owned  by  the  town, 
but  making  contracts  and  incurring  liabili- 
ties which  it  is  admitted  the  town  cannot 
make  or  incur  in  its  own  name  without  vio- 
lating the  provisions  of  the  Constitution  re- 
stricting its  power  to  become  indebted.  In 
otiier  words,  the  town  is  attempting  to  do, 
by  a  corporation  practically  owned  by  it, 
what  it  has  no  power  to  do,  and  is  prohib- 
ited from  doing.  Said  arrangement  is  a  pal- 
pable violation  of  said  article  13  of  the 
Constitution,  for  what  a  town  cannot  do 
directly  it  cannot  do  indirectly  through  a 
dummy  corporation  controlled  and  practi- 
cally owned  by  it.  The  C<mstitution  cannot 
be  evaded  in  this  manner.  In  State  ea  rel. 
Matthew*  t.  Porsythe,  147  Ind.  466,  472, 
473,  33  L.  R.  A.  221,  44  N.  E.  593,  the  court 
quoted  with  approval  the  following  from 
Harwell  on  Interpretaticm  of  Statutes, 
pp.  133»  134:  "It  is  the  duty  ol  the  judge 
«6L.  R.  A. 


CO  make  such  omstruotiim  as  shall  suppress 
all  evasions  for  the  continuance  of  the  mis- 
chief. To  carry  out  effectually  the  <Aject 
of  a  statute,  it  must  be  so  construed  as  to 
defeat  all  attempts  to  do  or  avoid  in  an  in- 
direct or  circuitous  manner  that  which  it 
has  prohibited  or  enjoined.  In  fraudem  legia 
facet,  qui,  ealvia  verbis  l«gie,  smtmttdm 
ejua  ciroiunvenit,  and  a  statute  is  under- 
stood as  ezt^iding  to  all  circumventions  and 
rendering  them  unavailing.  Quando  aUqmd 
prohibotur,  prohibetur  et  omte  per  quod  de- 
venitvr  ad  iUud.  When  the  acts  of  the 
parties  are  adopted  for  the  purpose  of  ef> 
fecting  a  thing  which  is  pndiibited,  and  the 
thing  prohibited  is  in  eonsequenoe  effected, 
the  parties  have  done  that  which  they  have 
purposely  caused,  though  they  may  have 
done  it  indirect^.  Whoi  the  thing  done  is  sub- 
stantially that  which  was  prohibited,  it  falls 
witJiin  tiie  act,  simp^  because,  aoeording  to 
the  true  omstructlon  of  the  statute,  it  Is 
the  thing  thereby  larohibited.  Wlwnever 
courto  see  such  attempts  at  emoealment 
'they  brush  away  the  cobweb  vamish,'  and 
show  the  tr&nsaoticm  in  ite  true  light.  They 
see  things  as  ordinary  men  do,  and  see 
through  them.  Whatever  might  be  the  form 
or  color  of  the  transaeti<»,  the  law  lofdcs  to 
the  substance  of  it.  In  all  such  eases  it  is, 
in  truUi,  rather  the  particular  transactim 
than  the  statute  whicb  is  the  subject  of  con- 
struction ;  and,  if  it  is  found  to  b^  in  sub- 
stance, within  the  statute,  it  is  not  suffered 
to  escape  from  the  operati<m  of  the  law  by 
means  of  the  disguise  under  which  its  real 
character  is  masked."  See  also  Wehh  r. 
John  Hanoook  Mut.  L.  ln».  Co.  (Ind.)  69 
X.  E.  1006,  1011,  and  eases  cited;  GTooeni- 
ment  Bldg.  d  Loan  Inst.  No.  2  T.  Detmy, 
154  Ind.  261,  266,  66  N.  E.  767,  and  authori- 
ties cited.  It  is  found  that  there  was  no 
fraud  on  the  part  of  any  of  the  parties  to 
the  action  in  adopting  said  ordinances,  or  tn 
taking  the  other  steps  in  relation  to  the 
establishment  of  the  water  and  light  system 
in  said  town.  It  ia  not  material  whether  or 
not  there  was  any  fraud  on  the  part  of  any- 
one; nor  does  the  necessity  for  said  water 
and  light  plant  make  any  difference,  if  by 
said  arrangement  the  town  became  indebted 
within  the  meaning  of  our  Constitution, 
The  language  of  article  13  of  the  Constitu- 
tion is  plain  and  simple,  and  its  meaning  is 
unmistakable.  The  incurring  of  indebted- 
ness beyond  the  amount  limited  is  absolute- 
ly and  unqualifiedly  prohibited,  no  mattw 
what  the  necessity,  pretext,  or  circum- ' 
stances  may  be,  except  those  provided  for 
in  said  article,  or  the  form  which  the  in- 
debtedness is  made  to  assume.  It  binds  the 
courts,  curbs  the  power  of  the  legislature, 
the  officials,  and  the  people  themselves,  and 
was  intended  to  protect  the 
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confining  the  indebtedness  of  a  munldpal 
corporation  within  the  prescribed  limit. 

We  will  now  consider  appellants'  second 
proposition, — that  said  town  was  not  au- 
thorized to  become  a  part  stockholder  in  said 
corporation.  It  is  settled  law  that  incor- 
porated towns  and  cities  have  cmlj  the  fol- 
lowing powers:  {1)  Those  granted  in  ex- 
press words;  (2)  those  necessarily  implied 
or  incident  to  the  powers  expressly  granted ; 
and  (3)  those  essential  to  the  declared  ob- 
jects and  purposes  of  the  oorporaticm, — not 
simply  convenient,  but  indispensable.  And 
doubtiul  claims  of  power  or  any  doubt  or 
ambiguity  in  the  terms  used  by  the  legisla- 
ture are  resolved  against  the  corporation. 
Muncie  Natural  (tas  Co.  t.  Muncie,  160 
Ind.  97,  100,  60  L.  R.  A.  822,  66  N.  E.  436, 
and  authorities  cited;  Pittahwrgh,  G.  0.  A 
St.  L.  R.  Co.  V.  Crwm  Point,  146  Ind.  421, 

422,  36  L.  R.  A.  684,  45  N.  E.  587,  and  au- 
thorities cited;  Bogue  v.  Bennett,  156  Ind. 
478,  480,  481,  83  Am.  St.  Rep.  212,  60  N. 
£.  143;  Walker  v.  Towle,  156  Ind.  630,  641, 
53  L.  R.  A.  749,  59  N.  E.  20;  Soott  t.  Lo- 
porte  (Ind.)  68  N.  E.  278,  60  E.  675. 
and  eases  cited;  Black,  Constr.  &  Interpre- 
tation of  Laws,  317. 

It  is  evident  that  a  town  or  city  has  no 
power  in  this  jurisdiction  to  become  a  part 
atot^holder  in  a  waterworks  or  other  oor- 
poratiOD,  or  to  borrow  money  by  issuing 
bonds  or  otherwise  to  pay  for  such  stock, 
unless  express  authority  to  do  so  is  given  by 
soma  sUtute.  Aurora  t.  Weat,  22  Ind.  88, 
85  Am.  Dee.  413;  Wetumpka  t.  Wetwnpiea 
Wharf  Co.  63  Ala.  611;  Pitmtan  v.  Free- 
burg,  02  III.  Ill;  Blade,  Constr.  ft  Interpre- 
tation of  Laws,  p.  318;  IKll.  Mun.  Corp: 
4Ui  ed.  S  161;  20  Am.  ft  Eng^  Ene.  Iaw, 
2d  ed.  p.  1144.  Sudi  statutes  are  itrietly 
construed  In  limitation  of  sucA  powers.  20 
Am.  ft  Eng.  Bnc.  Law,  2d  ed.  pp.  1008  (  3), 
lOOOo;  Demaree  t.  Johnaon,  150  Ind.  419, 

423.  40  N.  E.  1062,  50  N.  E.  376;  Garrigua 
T.  Parke  Oount^^  SO  Ind.  66,  77;  Jftles  t. 
Bag,  100  Ind.  166,  160,  and  cases  dted; 
Oowihman  y.  Praiker  (Ind.)  70  N.  E.  240; 
Soott  T.  La  Porte  (Ind.)  68  N.  E,  278,  60 
N.  £.  076,  and  eases  dted ;  MoManut  v.  Du- 
luth,  0.  N.  R.  Co.  51  Hinn.  30,  62  N.  W. 
080;  Pmmylvania  R.  Co.  t.  Canal  Oomrs. 
21  Pa.  0;  Wineiwtar  A  Mt.  8.  Tump.  Road 
Co.  ▼.  Olorfco  Coimty  Court,  3  Met.  (Ey.) 
140;  Harding  v.  Bookford,  R.  I.  d  St.  L.  B. 
Co.  6S  m.  00;  Piteman  r.  Fretiburg,  02 
III.  111.  This  power  is  claimed  for  towns 
under  Bums's  Anno.  Stat.  1901,  8  3614, 
Acts  1696,  chap.  60,  p.  140  (the  same  being 
an  amendment  of  the  act  of  1803) ;  Acts 
1893,  chap.  90.  p.  184.  If  said  act  of  1805 
(Bnms's  Anno.  Stat.  1901,  3614)  empow- 
ers a  town  to  become  a  part  stoddiolder  in 
a  watennnrks  company  authorized  it  to 
66  L.  R.  A. 


construct  waterwix-ks  for  furnishing  water 
to  said  town,  it  is  by  implication,  because 
said  act  does  not  in  express  terms'  authorize 
a  town  to  become  a  part  stockholder  in  such 
corporation  or  association.  Can  this  be 
done?  Pitzman  v.  Freeburg,  02  111.  Ill, 
and  authorities  above  cited.  A  city  of  the 
general  class,  however,  was  authorized  by 
subdivision  26  of  §  3541,  Bums's  Anno. 
Stat.  1001,  enacted  in  1867,  to  become  a  part 
stockholder  in  a  corporation  or  assodation 
authorized  to  construct  waterworks  in  said 
dty.  In  1893  the  legislature  passed  an  act 
authorizing  dties  taking  stock  in  water- 
works corporations  under  subdivision  26  of 
S  3541,  supra,  to  issue  and  sell  bonds  to 
pay  for  such  stock.  Acts  1803,  chap.  09, 
p.  184.  The  title  of  said  act  of  1803  was  as 
follows:  "An  Act  to  Authorize  the  Common 
Coiuicil  of  Any  City  to  Issue,  Negotiate,  and 
Sell  the  Bonds  of  Such  City,  to  Raise  Money 
to  Pay  for  Stock  Subscribed  to  Any  Incor- 
porated Waterworks  Company  or  Associa* 
tion,  in  Which  Said  City  May  Become  a 
Part  Stockholder,  and  Dedaring  an  Emer- 
gency." Without  amending  the  title  of  the 
act  of  1893,  the  act  of  189S  (Acts  1895. 
diap.  70,  p.  140)  purports  to  amend  said 
act  of  1803  by  extending  the  provisions 
thereof  to  "the  boards  of  trustees  of  incor- 
porated towns."  It  is  dear  that  the  title  of 
said  act  of  1803  was  not  suffldent  to  em- 
brace the  provision  in  regard  to  the  board 
of  trustees  of  Inoorporated  towns  eontained 
in  said  amendatory  act  of  1896.  State  v. 
BovDorOf  14  Ind.  196;  Uevshartm-  t.  Priee, 
11  Ind.  190;  State  ett  rel.  Hart  v.  Commer- 
oiol  Ina.  Co.  158  Ind.  680,  684-687,  64  K.  E. 
466;  DiMM  v.  Poe,  160  Ind.  402,  406,  60  L. 
R.  A.  308,  06  Am.  St.  Rep.  800,  66  N.  E. 
518.  The  title  of  the  act  of  1893  is  set  forth 
in  full  in  the  title  of  said  act  of  1896,  and  ia 
followed  by  t^he  words  "so  as  to  Extend  the 
PnrridmiB  Thereof  to  Incorporated  Towns, 
and  Declaring  an  Emergmey."  Can  the  iub- 
jeet  of  an  amoidatoiy  aet  be  enlarged  in 
this  manner  to  embrace  a  matter  not  covered 
by  the  title  of  the  act  amended?  Walifc  t. 
State,  142  Ind.  367.  361,  362.  S3  L.  a  A. 
392,  41  N.  E.  65;  State  ea  rel.  Bart  v.  Com- 
meroial  Im.  Co.  1S8  Ind.  680,  686,  64  N.  E. 
466;  State  t.  Bowers,  14  Ind.  105;  Djfher 
Meadow  Land  d  Improv.  Co.  t.  Cook,  8  App. 
Div.  164,  38  N.  Y.  Supp.  222.  The  view  we 
take  of  this  ease  renders  unnecessuy  the 
determination  oi  this  question,  as  well  as 
the  queatirai  whe&er  or  not,  by  implication, 
towns  can  be  authorized  to  subscribe  to  the 
capital  stock  of  waterworks  cnmpaniea  or 
associations,  and  beoome  part  stodcholders 
in  such  companies  or  aasoslations. 

Conceding,  without  deciding,  that  th» 
town  ot  Waterloo  was  authorized  by  said 
art  of  189S   (Bums's  Anno»  Stat.  il901» 
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S  3614)  to  take  stock  in  the  kind  of  cor- 
poration mentioned  therein,  the  some  as 
cities,  did  it  have  the  power  to  become  a 
stockholder  in  the  Waterloo  Water  Com- 
panyT  That  company,  as  shown  by  its  arti- 
cles of  association,  was  incorporated  to  own 
and  operate  a  water  and  light  plant  and 
furnish  water  and  light  for  public  and  pri- 
vate use  iu  said  town.  It  is  insisted  by  ap- 
pellant that  there  is  no  law  in  this  state 
authorizing  "the  organization  of  a  corpo- 
ration for  the  purpose  of  furnishing  both 
water  and  light  to  a  town  for  public  and 
private  use;"  citing  WilliatM  v.  Citieens' 
Enterprise  Co.  25  Ind.  App.  351,  67  N.  £. 
681.  We  need  not  and  do  not  decide  this 
question  for  the  reason  that,  even  if  a  cor- 
poration may  be  organized  for  both  of  said 
pnrpoees.  Bums's  Anno.  Stat.  1901i  S  3414 
(Acts  1895,  diap.  70,  p.  140),  does  not  pur- 
port to  autliorize  towns  to  issue,  n^;otiate, 
and  sell  tiieir  bonds  to  pay  for  stock  in 
such  a  corporation.  If  such'  section  empow- 
ers a  town  to  take  stotdE  in  a  corporation, 
and  issue,  negotiate,  and  sell  its  bonds  to 
pay  therefor,  it  is  clear,  under  the  rule  of 
strict  construction  already  stated,  that  the 
corporation  must  be  a  waterworks  corpora- 
tion,— one  which  has  been  granted  a  fran- 
chise to  construct  a  waterworim  plant,  and 
furnish  water- to  said  town;  one  organized 
for  that  purpose  and  no  other.  The  Water- 
loo Water  Company  having  been  organized 
for  the  purpose  of  constructing  and  operat- 
ing both  a  water  and  light  plant  to  furnish 
water  and  light  to  said  town,  it  follows  that 
the  town  of  Waterloo  had  no  power  to  take 
stock  therein,  or  to  issue,  m^^otiate,  and  sell 
its  bonds  to  pay  for  the  same. 

It  follows  that  the  court  erred  in  its  em- 
eluBitm  of  law.  Other  questions  are  argued 
in  the  briefs  of  counsel,  but  the  conclusi<»i 
we  have  reached  renders  their  determina- 
tioD  unneoessary. 

Judgment  reversed,  with  instructions  to 
restate  the  otmeluBfons  of  law  in  conformity 
with  ttais  opinion,  and  to  render  final  judg- 
ment against  appellees,  tiie  defendants  in 
the  court  below,  accordingly. 


Hfloizy  W.  MOKDHUBSX,  Appt., 

ft.  

FORT    WAYNE    &  BOUTHWESTEKN 
TRACTION  COMPANY. 

(  Ind  ) 

1.  Ab  mllesattoii  Ik  a  complatnt  to  ea- 
J«ia  tb«  MHStvnetlon  of  a  vallway  In 
m  streot,  as  to  the  Intention  of  the  railway 


Note. — For  electric  railway  as  additional 
■ervltode  on  street,  see  also  noU  to  Western  B. 
Co.  T.  Alabama  O.  T.  B.  Co.  IT  L.  B.  A.  477.  Imd 
die  later  cases  In  this  series,  of  State,  ^neily, 
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company  to  violate  the  terms  of  Its  contract 
with  a  municipal  ^rporatlon,  will  not  pre- 
vail against  the  presamptlon  of  good  faltb 
and  fair  dealing. 

2.  In  detcrmlnliis  wbethev  or  not  a 
rail  war  company  vrlll  be  enjolnetf 
from  laylnir  rails  In  a  street,  the  acts  which 
it  has  been  authorized  to  perform  will  alone 
be  taken  in  consideration. 

3.  The  operation  of  an  Intemrban 
railway  hf  electrle  power  upon  T  rails 
throDfl^  a  city  street  with  authority  to  carry 
passengers,  baggage,  mall,  and  light  express 
matter,  running  no  more  than  two  cars  in  a 
train,  does  not  hapose  an  additional  servi- 
tude upon  the  street,  or  give  abutting  prop- 
erty owners  a  right  to  additional  compensa- 
tion therefor. 

(July  1,  1904.) 

APPEAL  by  plaintiff  frrau  a  judgment  of 
the  Circuit  Court  for  Allen  County  in 
favor  of  defendant  in  a  suit  to  enjoin  the 
construction  and  operatim  <tf  a  railway  in  a 
city  street.  Afiirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Banwtt  A  Morris,  for  appel- 
lant: 

No  man's  property  shall  be  taken  by  law 
without  just  compensation,  nor,  except  in 
case  of  the  state,  without  8uch  compensa- 
tioQ  first  aesessed  and  tendered. 

Ind.  Const,  art.  1,  S  21. 

In  Indiana,  the  owner  of  land  abutting  on 
a  street  or  highway  owns  the  land  in  fee 
simple  to  the  center  of  the  street,  subject 
only  to  the  public  easements  therein. 

Cow  V.  Louisville,  N.  A.  A  C.  R.  Co.  49 
Ind.  178 ;  Terre  Haute  d  I.  R.  Co.  v.  Scott, 
74  Ind.  29;  Terre  Haute  d  8.  E.  R.  Co.  v, 
Rodel,  89  Ind.  12S,  46  Am.  Rep.  164;  8hel- 
bj/vUle  d  S.  Tump.  Co.  v.  Green,  99  Ind. 
205;  Indianapolis  v.  Kwgshury,  101  Ind.. 
200,  51  Am.  Rep.  749;  Hamilton  Oounttf  v. 
Indiawtfiolis  Natural  Gas  Co.  134  Ind.  209, 
33  N.  E.  072. 

Where  the  owner  of  land  abutting  on  a 
street  owns  the  land  in  fee  to  the  center  of 
the  street,  he  has,  in  relation  to  the  portion 
of  the  street  owned  by  him,  subject  only  t<^ 
the  public  easements,  all  the  rights  and 
remedies  of  the  owner  of  a  freehold. 

Com  V.  Lmiiavilte,  N.  A.  d  0.  R.  Co.  48 
Ind.  178;  Robert  t.  Badter,  104  N.  Y.  229, 
S8  Am.  Rep.  408,  10  N.  E.  428;  StaOepote 
y.  Eealyj  16  Mass.  S3, 8  Am.  Dee.  121;  Jaoft* 
son  M  (torn.  Fates  r.  EathMoaigf  16  Ji^s. 
447,  8  Am.  Dec  283;  Westent  U.  TeXeg.  Co, 
v.  WiUAama,  88  Va.  696,  8  U  R.  A.  429,  1» 
Am.  St.  Rep.  908,  II  S.  B.  106;  Bteeenaon  t. 
OhatUmooga^  20  Fed.  686. 

The  right  of  an  abutting  owner  in  and  to 

Prosecutor,  v.  Jersey  City,  26  L.  R.  A.  281 ; 
SUte  ea  rel.  Bcebling  v.  Trenton  Pass.  R.  Co.  Sit 
L.  R.  A.  129;  Held  v.JIorf oik  Cltj  R.  Co.  86  1^ 
B.  A.  274 ;  Chicago  *  N.  W.  B.  Co.  v^lwavkeck 
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the  lacd  to  the  center  af  the  street  cannot  be 
diverted,  even  hy  the  state  itaelf,  witiiout 
compeneation  to  such  owner. 

Indianapolia  v.  Croaa,  7  Ind.  9 ;  Haynea  v. 
Thomas,  7  Ind.  38;  Tate  v.  Ohio  d  M.  R.  Co. 
7  Ind.  479;  Protsman  t.  Indianapolis  d  C. 
R.  Co.  9  Ind.  469,  68  Am.  Dec.  660;  Ooas  v. 
Louisville,  N.  A.  d  C.  R.  Co.  48  Ind.  178; 
Lostutter  v.  Aurora,  126  Ind.  436,  12  L.  R. 

A.  259,  26  N.  G.  184;  Baslett  T.  New  Al- 
ianjf  Belt  d  Terminal  R.  Co.  7  Ind.  App. 
«03,  34  N.  E.  845. 

Individual  owners  of  abutting  property 
hare  a  private  interest  in  the  street  or  high- 
waj  distinct  from  the  interest  of  tiie  public, 
•of  which  they  cannot  be  deprived  witiumt 
just  compensation. 

Lostutter  v.  Aurora,  126  Ind.  436,  12  L. 
S.  A.  259,  26  K.  E.  184;  Elliott,  Roads  Sc. 
Streets,  pp.  302,  308,  310,  520;  Cooley, 
Const.  Lim.  4th  ed.  676;  State  v.  Berdetta, 
78  Ind.  185,  38  Am.  Rep.  117;  Cummins  v. 
3ej/mour,  70  Ind.  491,  41  Am.  Rep.  618. 

One  of  such  private  rights  of  the  abutting 
owner  is  the  free  right  of  unimpeded  ingress 
And  ^ress, 

Burkam  v.  Ohio  d  M.  R.  Co.  122  Ind.  344, 
.-23  N.  £.  799;  Rensselaer  v.  Leopold,  106 
Ind.  29,  5  N.  E.  761 ;  Ross  v.  Thompson,  78 
Ind.  90 ;  Indianapolia  v.  Croow,  7  Ind.  9 ;  In- 
■dianapolis  t.  Kingshury,  101  Ind.  200,  61 
Am.  Rep.  749;  Bt.  Paul  d  P.  R.  Co.  v.  BoKur- 
m«ir,  7  Wall.  272,  19  L.  ed.  74 ;  Everett  T. 
Marquette,  53  Mich.  450,  19  N.  W.  140;  Le 
OUrcq  V.  Gallipolis,  7  Ohio,  pt.  1,  p.  217,  28 
Am.  Dec.  641 ;  Grafton  t.  B(UtimorB  d  0.  B. 
Co,  21  Fed.  309;  Otnoitmati  d  8.  0.  Ave. 
Btreet  R.  Co.  t.  CimminsvUle,  14  Ohio  St. 
623;  Bt.  Vincent  Female  Orphan  Aeylum  v. 
Troy,  76  N.  Y.  108,  32  Am.  Rep:  286;  Brah- 
hen  V.  MinnwpoHs  d  St.  L.  B.  Co.  29  Minn. 
41,  11  N.  W.  124. 

Another  of  suob  rights  of  the  abutting 
■owner  is  the  right  of  quiet  enjt^ment  of  his 
property,  and  any  interference  with  such 
'<[Uiet  enjoyment  is  an  infiingement  of  his 
right  of  property;  and,  in  an  action  for 
damages  for  the  violation  of  such  right  1^ 
the  operation  of  a  railroad,  the  elements  ot 
noise,  dust  and  vibration  of  property 
are  properly  considered  in  estimating  the 
amount  oi  damages. 

Baltimore  d  P.  B.  Co.  r.  Fifth  Baptist 
Churah,  108  U.  S.  317,  27  L.  ed.  7S0,  2  Sop. 
Ct.  Rep.  71S;  Beid  v.  Atlanta,  78  Ga.  628; 
Adams  v.  OMoago,  B.  d  If.  R.  Co.  38  Minn. 
286,  1  L.  R.  A.  493,  12  Am.  8t  Rep.  044, 
89  N.  W.  629;  Ldhr  t.  MetropoUtan  Etev. 

B.  Co.  104  N.  Y.  268, 10  N.  B.  628 ;  Btorg  t. 
Veto  yorh  Blev.  B.  Co.  90  N.  Y.  122,  48  Ant. 


B.  &  K.  Electric  K.  Co.  S7  L.  R.  A.  856 ;  Jaynes 
T.  Omaba  Btreet  R.  Co.  89  L.  B.  A.  751 ;  Snyder 
T.  Ft.  Uadlson  Btreet  R.' Co.  41  U  B.  A.  846 : 
Birmingham  Traction  Co.  v.  Birmingham  B.  ft 
«6  L.  R.  A. 


Rep.  146 ;  Omaha  d  7f.  P.  B.  Co.  v.  Janeeekf 
30  Neb.  276,  27  Am.  St.  Rep.  399,  46  N.  W. 
478;  Chicago,  B.  d  Q.  B.  Co.  v.  O'Connor, 
42  Neb.  90,  60  N.  W.  320;  Chicago  dE.I.B. 
Co.  T.  Loeh,  118  III.  203,  S9  Am.  Rep.  341,  8 
N.  E.  460 ;  Illinms  C.  B.  Co.  t.  BohmidgaU, 
91  111.  App.  23;  Bangor  d  P.  R.  Co.  t.  Mo- 
Gomb,  60  Me.  290;  Chicago  v.  Taplor,  125 
U.  S.  161,  31  L.  ed.  638,  8  Sup.  Ct.  Rep.  820; 
Garvey  v.  Long  Island  R.  Co.  169  N.  Y.  328, 
70  Am.  St.  Rep.  660,  64  N.  E.  67;  OoUmbu*, 
H.  V.  d  T.  R.  Co.  T.  Gardner,  46  Ohio  Bt 
309,  13  N.  E.  69. 

Filling  the  atmosphere  with  smoke,  cin- 
ders, gases,  ashes,  dust,  or  other  foreign  snb- 
stances,  thereby  affecting  or  impairing  the 
purity  of  the  air,  by  the  operation  of  a  rail- 
road, constitutes  an  injury  affecting  the 
property,  for  which  the  owner  may  recover 
compensation. 

10  Am.  &  Eng.  Enc.  Law,  p.  1 122 ;  Jeffer- 
sonville,  M.  d  I.  R.  Co.  v.  Esterle,  13  Bush, 
667;  Bangor  d  P.  B.  Co.  v.  MoComb,  60  Me. 
290;  Walher  t.  Old  Colony  d  N.  R.  Co.  108 
Mass.  10,  4  Am.  Rep.  509;  Drucker  v. 
MaiUuittan  R  Co.  106  N.  Y.  167,  60  Am. 
Rep.  437,  12  N.  E.  568;  Lahr  v.  Metropoli- 
tan Elev.  R.  Co.  104  N.  Y.  295,  10  N.  E. 
528 ;  Cleveland  d  P.  R.  Co.  y.  Speer,  56  Pa. 
326,  94  Am.  Dec.  84 ;  Weyer  v.  Chicago,  M. 
d  8t.  P.  R.  Co.  68  Wis.  180,  31  N.  W.  470. 

Unusual  and  extraordinaiy  noises  also 
constitute  an  injury  affecting  property,  for 
which  the  owner  may  recover  damages. 

10  Am.  &  Eng.  Enc.  Law.  p.  1122;  Chi- 
cago, P.  d  St.  L.  B.  Co.  V.  Nia>,  137  111.  141, 
27  N.  E.  81 ;  Wilson  v.  Des  Moines,  0.  d  B. 
B.  Co.  67  Iowa,  609,  25  N.  W.  764;  Bangor 
d  P.  B.  Co.  T.  McComb,  00  Me.  200;  Blue 
Earth  County  r.  Bt.  Paul 'd  8.  O.  B.  Co.  28 
Minn.  603,  11  N.  W.  78;  White  t.  Charlotta 
d  B.  C.  R.  Co.  6  Rieb.  L.  47;  Ft.  Worth  d 
N.  0.  B.  Co.  T.  Pearae,  76  Tex.  281,  12  S. 
W.  864. 

Vibration  and  jarring  of  one's  premisea 
also  ooustitnto  anoh  an  injury. 

Cohen  V.  Cleveland,  48  Ohio  St.  190,  1  N. 
E.  589;  Bendereon  T.  New  Tork  C.  B.  Co, 
17  Hun,  844;  Croft  v.  Londott  d  H.W.  B. 
Co.  3  Best  ft  S.  436,  82  L.  J.  Q.  B.  N.  S.  118, 
9  Jur.  N.  S.  962,  7  L.  T.  N.  S.  741,  11  Week. 
Sep  860. 

The  owner  may  also  reoover  damages  for 
obstmeUon  of  view  and  loan  of  privai^  in 
the  use  <tf  his  premises. 

jtfoore  V.  yew  York  Blev.  B,  Co.  180  N. 
Y.  523,  14  Ii.  R.  A.  731.  20  N.  E.  997;  Earn 
T.  WUeonam,  I.  d  N.  B.  Co.  61  Iowa,  710, 
17  N.  W.  157. 

A  man's  property  may  be  taken,  within 

Blectric  Co.  43  L.  B.  A.  233;  Boatbern  B.  Co. 
T.  Atlanta  B.  A  Power  Co.  61  U  B.  A.  125 ;  and 
La  Crosse  City  B.  Co.  v.  HIgbee,  61     B.  A.  92S. 
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tfae  meaning  of  the  conBtitutional  prorision, 
tbough  bis  title  and  possesBion  are  not  dis- 
turbed. To  deprive  him  of  the  ordinary 
beneficial  use  and  enjoyment  oi  his  property 
ia,  at  law,  a  t^ing,  aa  much  as  if  the  prop- 
erty itself  were  actually  taken. 

Lewis,  Em.  Dom.  {  50;  Cooley,  Const. 
Lim.  6th  ed.  670;  Seifert  v.  Brooklyn,  101 
N.  Y.  136,  54  Am.  Rep.  664,  4  N.  E.  321; 
Hooker  v.  New  Haven  d  S.  Co.  14  Conn. 
146,  36  Am.  Dec.  477 ;  Grand  Rapida  Boom 
Co.  T.  Jarvis,  30  Mich.  308;  PumpeUy  v. 
Orem  <6  JT.  Canal  Oo.  13  Wall.  166,  20 
Xi.ed.6S7;  CrotSevr  t.  Hmo  York,  15  Fed. 
405. 

Interference  with  an  easement  is  a  taking 
of  property  within  the  constitutional  provi- 
sion, and  necessitateB  compensation  to  the 
parly  having  the  right  of  enjoyment  of  the 
easement. 

Mills,  Em.  Dom.  S  31;  Indianapolis  <£  C. 
Oravel  Road  Co.  v.  Belt  R.  Co.  110  Ind. 
6,  10  N.  E.  923 ;  AmoW  v.  Hudson  River  B. 
Co.  65  N,  y.  061;  Story  v.  New  York  Elev. 
R.  Co.  00  N.  ¥.  149,  43  Am.  Rep.  146; 
Eagle  v.  Charing  Cross  B,  Co.  L.  R.  2  C.  P. 
638,  36  L.  J.  C.  P.  N.  S.  297,  16  L.  T.  N.  8. 
593,  15  Week.  Eep.  1016. 
-  An  additional  burden  up<Ri  a  street  or 
highway  ecmstitntes  a  taking  of  the  abntting 
owner's  property. 

Mills,  Em.  Dom.  9  32;  Elliott,  Roods  ft 
Streets,  p.  306. 

The  legislature  may  authorize  tiie  occupa- 
tion of  the  public  easement,  originally  ac- 
quired by  grant  or  appropriatiim,  in  any 
manner  calculated  to  further  the  general  ob- 
jects of  the  acquisition;  but  it  may  not  di- 
vert such  eosonent  to  purposes  which  ex- 
clude or  destroj  the  original  uses,  or  lay  ad- 
ditional burdens  upon  the  land,  or  deatroy 
or  impaiir  the  ineidoital  easements  of  the 
adjoining  lot  owners  in  the  street,  without 
just  compensation  assessed  and  tendered, 
aoeording  to  law. 

Burkam  v.  OMo  d  M.  R.  Co.  122  Ind.  844, 
23  N.  E.  799 ;  Cineimnati  d  B.  ff.  Ave.  Street 
R.  Co.  T.  (JumminaviUe,  14  Ohio  St  S23; 
Egbert  t.  Lake  ahore  d  M.  8.  R.  Co,  6  Ind. 
App.  360,  33  N.  E.  669;  /ndtono,  B.  A  W. 
B,  Co.  V.  Blerte,  110  Ind.  542,  50  Am.  Rep. 
225,  11  N.  E.  467;  IndianapoU$  &  C.  Gravel 
Road  Co.  Y.  Belt  R.  Go.  110  Ind.  5,  10  N.  E. 
923;  Buehner  y.  Cltieago,  M.  d  2t.  W.  R.  Co. 
56  Wis.  403,  14  N.  W.  27S,  00  Wis.  264,  19 
N.  W.  66;  XiOMin  T.  OhiooffO,  8t.  P.  M.  d  0. 
R.  Co.  45  Kinn.  71.  10  L.  R.  A.  268,  47  N. 
W.  466;  Irjnden  Land  Co.  r.  Milwaukee 
BUotrio  B,  d  LtffM  Co.  107  Wis.  493,  88  K. 
W.  851. 

Wha«  the  fte  of  the  sb«et  rraudns  in  the 
abnttiiig  owner,  the  use  of  the  street  by 
•team  or  ordinary  commercial  railroads  con- 
stitates  an  additional  servitude  or  burden 
ML.R.  A. 


which  ia  a  taking  of  the  property  of  the 
abutting  owner. 

Tate  V.  Ohio  &  M.  B.  Co.  7  Ind.  479;  Owa 
V.  Louiaville,  N.  A,  d  C.  R.  Co.  48  Ind.  178; 
8harpe  v.  8t.  Louie  d  8.  K.  B.  Co.  49  Ind. 
296;  Terre  Haute  d  8.  E.  B.  Co.  v.  Rodel, 
89  Ind.  128,  46  Am.  Rep.  164 ;  Terre  Haute 
d  I.  R.  Co.  V.  Scott,  74  Ind.  29 ;  Ktncatd  v. 
Indianapolis  Natural  Oas  Co.  124  Ind.  577, 
8  L.  R.  A.  602,  19  Am.  St.  Rep.  113,  24  N. 
E.  1066;  Porter  v.  Midland  R.  Go.  125  Ind. 
477,  25  N.  E.  556;  Chicago  d  C.  Terminals. 
Co.  V.  Whiting,  H.  d  E.  0.  Street  B.  Go.  139 
Ind.  301,  26  L.  R.  A.  337,  47  Am.  St  Rep. 
264,  38  N.  E.  604;  Hot  Springs  B.  Co.  v. 
WiUiamson,  136  U.  S.  121,  34  L.  ed.  365,  10 
Sup.  Ct  Rep.  955 ;  Baltimore  d  P.  B.  Co.  y. 
Fifth  Baptist  Church,  108  U.  S.  317,  27  L. 
ed.  739,  2  Sup.  Ct.  Rep.  719;  Adams  v.  Chi- 
cago, B.  i  N.  R.  Co.  39  Minn.  286,  1  L.  R.  A. 
493,  12  Am.  St  Rep.  644,  39  N.  W.  629; 
Grand  Bapids  d  I.  B.  Co.  v.  Heisel,  47  Mich. 
393,  11  N.  W.  212;  Theohold  v.  Louisville, 
N.  0.  d  T.  B.  Co.  66  Miss.  279,  4  L.  R.  A. 
735,  14  Am,  St.  Rep.  664,  6  So.  230;  Shep- 
herd V.  Baltimore  d  0.  B.  Co.  130  U.  8.  426, 
32  L.  ed.  970,  9  Sup.  Ct.  Rep.  598;  Gray  v. 
First  Dio.  8t.  Paul  d  P.  R.  Go.  13  Minn, 
316,  Gil.  289;  Stanley  v.  Davenport,  54 
Iowa,  463,  37  Am.  Rep.  216,  2  N.  W.  1064, 
6  N.  W.  706;  Williams  v.  New  York  C.  R. 
Co.  16  N.  Y.  97,  69  Am.  Dec.  651;  Imla^  v. 
Union  Branch  R.  Co,  26  Conn.  249,  68  Am. 
Dee.  392 ;  Starr  y.  Camden  d  A.  R.  Co,  24 
N.  J.  L.  692;  CoUtmbus,  H.  V.  d  T.  R.  Co.  y. 
Gardner,  46  Ohio  St  309,  13  N.  E.  69;  Weyl 
V.  Sonoma  Valley  R.  Co.  09  Cal.  202,  10  Pao. 
610;  Atdtiaon  d  N.  R.  Co.  Y.  Boomer,  34. 
Neb.  240,  33  Am.  St  Rep.  637,  61  K.  W. 
842;  Denver  Circle  B.  Go.  y.  Negtor,  10 
Cola  408,  16  Pao.  714;  White  Y.  Northweet- 
emJf.O.R.  Go.  113  N.  0.  610,  22  L.  R.  A. 
627,  37  Am.  St  Rep.  639,  18  S.  E.  330; 
South  Carolina  R.  Co.  v.  Steiner,  44  6a. 
646;  Ford  y.  Chicago  d  N.  W.  R.  Co.  14 
Wis.  610,  80  Am.  Dec.  701 ;  Cooley,  Const 
Lim.  6th  ed.  676;  1  DiU.  Mun.  Corp.  S  725; 
Ellioti,  Roads  ft  Streets,  p.  620;  Mills,  Em. 
Dom.  S  1011. 

While  damages  for  mere  perscnal  aniM^- 
ance  or  inccmvenience,  such  as  are  suffered 
by  the  public  at  large,  are  not  reooverable, 
yet,  whenever  any  part  of  the  property  of  a 
citizen  is  taken  for  public  use,  such  incon- 
venience and  annoyance  are  construed  ss  af- 
fecting the  citizen's  right  of  the  enjoyment 
of  his  property  as  a  home,  and  as  depreciat- 
ing its  general  market  value. 

BeHtimore  d  P.  R.  Co.  t.  Fifth  Baptitt 
Churdi,  108  U.  8.  831,  27  L.  ed.  744,  2  Sup. 
Ct.  Rep.  719;  Chicago  y.  Taylor,  126  U.  S. 
161,  31  L.  ed.  638,  8  Bup.  Ct  Rep.  820; 
Chicago  d  B.  I.  R.  Co.  y.  MoAuley,  121  HI. 
160.  11  N.  E.  67;  Chicago  d  Br4.  B.  Oo^y. 
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Loeb,  118  111.  203,  50  Am.  Rep.  341.  8  N.  E. 
460 ;  Campbell  v.  Metropolitan  BUvet  R.  Co. 
82  6a.  320,  9  S.  E.  1078. 

Steam  and  interburban  electric  railroads 
are  common  carriers,  possessing  the  same 
identical  powers,  and,  being  quasi  public 
corporations,  therefore  owe  the  same  recip- 
rocal duties  to  the  public.  Each  may  be 
compelled  to  carry  freight. 

2  Elliott,  Railroads,  §  640;  State  ex  rel 
AtuMter  V.  Delaware,  L.  A  W.  R.  Co.  48  N. 
J.  L.  56,  57  Am.  Rep.  543,  2  Atl.  803; 
Scofield  V.  Lake  tihore  &  M.  8.  R.  Co.  43 
Ohio  St.  571,  54  Am.  Rep.  846,  3  N.  E.  907; 
Central  V.  Teleph.  Co.  v.  State,  118  Ind. 
194,  10  Am.  St.  Rep.  114,  19  N.  E.  604; 
Central  U.  Teleph.  Go.  v.  State,  123  Ind. 
113,  24  N.  E.  215;  Richmond  Natural  Qas 
Co.  V.  Clatoson,  156  Ind.  659,  51  L.  R.  A. 
744,  58  N.  E.  1049;  Railroad  Comr».  v. 
Portland  &  0.  C.  R.  Co.  63  Me.  269,  18  Am. 
Rep.  208;  Union  P.  R.  Co.  v.  Ball,  91  U.  S. 
343,  23  L.  ed.  428;  United  States  Exp.  Co. 
V.  Rush,  24  Ind.  403 ;  Lake  Erie  &  W.  R.  Co. 
V.  Condon,  10  Ind.  App.  538,  38  N.  E.  71; 
Chicago,  St.  L.  d  P.  R.  Co.  v.  Wolcott,  141 
Ind.  267,  50  Am.  St.  Rep.  320,  39  N.  E.  461 : 
Louiavillf.,  E.  rf  St.  L.  Conaol.  R.  Co.  v.  Wil- 
son, 132  Ind.  617,  18  L.  R.  A.  105,  32  N.  E. 
311. 

Steam  railroads  and  interurban  electric 
railroads  may  be  compelled  to  make  connec- 
tions and  interchange  their  business  with 
one  another. 

StUltcater  d  M.  Street  R.  Oo.  t.  Boston  <( 
M.  B.  Co.  171  N.  Y.  58P,  59  L.  B.  A.  480,  64 
N.  E.  511. 

It  is  the  business  done,  and  not  the  power 
used,  whicli  determines  the  eharacter  of  the 
railroad,  and  distinguishes  the  ordinary 
commercial  railroad  frcnn  the  street  rail- 
road. 

Booth,  Street  Railways,  S  li  Elliott, 
RoadH  &  Streets,  pp.  667.  568;  WiWama  t. 
Citjf  Eleetrio  Street  R.  Co.  41  Fed.  556; 
Manhattan  Tnut  Co.  t.  Sioua  City  Cable 
R.  Oo.  68Fed.82;2Booth,PriT.CoTp.S403; 
Carli  V.  Stillioater  Street  R.  d  Transfer  Oo. 
28  Minn.  373.  41  Am.-Rep.  890,  10  N.  W. 
205;  Sohaaf  t.  Cfooeland,  M.  d  8.R.  Oo.  66 
Ohio  St.  216,  64  N.  E.  146;  LmtiavilU  d  P. 
R.  Co,  T.  Louisville  City  R.  Oo.  2  Duv.  178; 
MaUM  Collinaville,  C.  d  E.  St.  L.  Eleo- 
trio  R.  Co.  47  C.  C.  A.  345,  108  Fed.  813. 

The  distinctive  and  es8«ifial  difference  be- 
tween a  street  Tailroad  and  an  ordinary 
commercial  railroad  is  that  the  former  ear- 
ries  passengers  only,  while  latter  carries 
both  passoigers  and  property. 

Booth,  Street  Railways.  S  I;  EIlioH, 
Roads  &  Streets,  pp.  667, 668;  Joyce,  Electric 
Law,  8  2690;  Fwik  Bt.  Paul  City  R.  Co. 
61  Minn.  435,  29  L.  R.  A.  208.  52  Am.  St. 
Rep.  608,  68  N.  W.  1099. 
66  L.B.  A. 


An  electric  interurban  railroad  company 
authorized  to  carry  freight  is  a  railroad  cor- 
poration, as  recognized  by  the  statutes  of 
the  state,  for  all  purposes  relating  to  the 
power  of  eminent  domain. 

Malott  V.  Oollinsville,  C.  d  E.  St.  L.  Elee- 
trio R.  Co.  47  C.  0.  A.  345,  108  Fed.  313. 

It  is  an  additional  burden  or  servitude 
upon  the  street,  and  may  be  enjoined,  at  the 
suit  of  an  abutting  owner,  from  constructing 
or  operating  such  road  until  damages  are 
assessed  and  tendered. 

Chicago  d  N.  W.  R.  Co.  v.  Miltoaukee,  R. 
d  K.  Electric  R.  Co.  95  Wis.  561,  37  L.  R. 
A.  856,  60  Am.  St.  Kep.  136,  70  N.  W.  678; 
Sohaaf  v.  Cleveland,  M.  d  8.  R.  Co.  86  Ohio 
St.  215,  64  N.  E.  145;  Risohe  v.  Teaa9 
Transp.  Oo.  27  Tex.  Civ.  App.  83,  66  S.  W. 
324. 

An  injunction  is  always  the  proper  rem- 
edy  to  prevent  the  unlawful  appropriation 
of,  or  damages  to,  private  property  for  pub- 
lic purposes. 

Sidener  v.  Norristovm,  B.  d  St.  L.  Tump, 
Co.  23  Ind.  623;  Hardinalmrg  v.  CranenS, 
143  Ind.  1,  47  N.  E.  153;  Ft.  Wayne  v.  Ft, 
Wayne  d  J.  R.  Co.  149  Ind.  25, 48  N.  E.  342; 
Terre  Haute  v.  Evansville  d  T.  E.  R.  Co. 
149  Ind.  174,  37  L.  R.  A.  189,  46  N.  E.  77; 
Lake  Erie  d  W.  R.  Co.  v.  Young,  135  Ind. 
426,  41  Am.  St.  Rep.  430,  35  N.  E.  177 ;  New 
Albany  v.  White,  100  Ind.  206;  Elliott, 
Roads  &  Streets,  p.  536;  2  Elliott,  Rail- 
roads, S  630;  Cow  V.  Louisville,  N.  A.  d  C. 
R.  Co.  48  Ind.  178;  Chicago  d  Q.  8.  R.  Oo. 
V.  Jones.  103  Ind.  386.  6  N.  E.  8;  Midland 
R.  Co.  T.  Smith,  113  Ind.  233,  15  N.  E. 
266;  Porter  t.  Midland  B.  Co.  125  Ind.  476, 
26  N.  E.  566;  Peck  t.  Seheneotady  R.  Co. 
67  App.  Div.  369,  73  Y.  Supp.  794; 
Chicago  d  N.  W.  R.  Oo.  t.  Milwaukee,  R.  d 
K.  Eleetrio  R,  Co.  96  Wis.  661,  87  R.  A. 
856,  60  Am.  St.  Rep.  136,  70  N.  W.  678; 
Sehaaf  v.  Cleveland,  M.  d  B.  R.  Oo.  69 
Ohio  St.  215,  64  N.  E.  145;  Bighland  Ave. 
d  Belt  B.  Oo.  V.  Matthews,  99  Ala.  24,  14 
U  R.  A.  462,  10  So.  267;  Bimmgham 
Traotion  Oo.  v.  Birmingham  B.  d  Blectrie 
Co.  119  Ala.  129.  24  So.  368;  O'Connor  r. 
Southern  P.  B.  Oo.  122  Cal.  681,  66  Fftc.  688. 

Messrs.  Olds  St  PoBKhBiM,  for  appel- 
lee: 

A  Street  railiray,  whether  urban,  subur- 
ban, or  interurban,  is  not  an  additional 
servitude  on  the  abreet  of  a  tity  la  Indiana. 

Ohicago  d  0.  Terminal  B.  Oo.  v.  Whiting^ 
ff.  d  B.  O.  Street  B.  Oo.  189  Ind.  297, 
L.  R.  A.  837,  47  Am.  St.  Sep.  264,  38  K.  E. 
604 ;  Magee  T.  Overshiner,  160  Ind.  127,  40 
L.  R.  A.  370.  65  Am.  St.  Sep.  358,  49  N.  E. 
961;  Cobum  r.  J/ew  Teleph.  Oo.  ISB  Ind.  90, 
62  L.  R.  A.  671,  69  N.  E.  324;  EioheJ*  t. 
SvanevUle  Street  B.  Oo.  78  Ind.  261.  41  Am. 
Rep.  661 ;  Newell  v.  MtnneapoUsy  L.  d  M.B. 
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Co.  35  Minn.  112,  69  Am.  Rep.  303,  27  N.  W. 
838;  McQuaid  v.  Portland  d  V.  R.  Co.  18 
Or.  237,  22  Pac  890;  Fwiuet  v.  lit.  Tabor 
Street  R.  Co.  18  Or.  233,  22  Pac.  906; 
Montgomery  v.  Banta  Ana  Westminster  R. 
Co.  104  Oal.  180.  26  L.  R.  A.  664,  43  Am. 
St  Rep.  89,  37  Pac.  786 ;  Son  Antonio  Rapid 
Transit  Street  B,  Co.  v.  lAmhurger,  88  T8z. 

79,  63  Am.  St.  Rep.  730.  30  S.  W.  633; 
Ehret  T.  Camden  d  T.  R.  Co.  61  N.  J.  Eq. 
171,  47  Atl.  602;  Ranken  r.  8t.  Louis  d  B. 
Suburban  R.  Co.  98  Fed.  479 ;  Green  t.  City 
d  Suburban  R.  Co.  78  Md.  294,  44  Am.  St. 
Rep.  288,  28  Atl.  626. 

A  street  railway  1b  no  addiUonal  burden 
upon  a  street. 

Eiohels  V.  Evansville  Street  R.  Co.  78  Ind. 
261,  41  Am.  Rep.  661;  Chicago  d  G.  Termi- 
nal R.  Co.  V.  Whiting,  H.  d  E.  C.  Street  R. 
Co.  139  Ind.  297,  26  L.  R.  A.  337,  47  Am. 
St.  Rep.  204,  38  N.  E.  604;  Magee  v.  Over- 
shiner,  150  Ind.  127,  40  L.  R.  A.  370,  65  Am. 
St.  Rep.  358,  49  N.  E.  951 ;  Gobum  v.  New 
Teleph.  Co.  150  Ind.  90,  52  L.  R.  A.  671,  59 
N.  E.  324;  Elliott  v.  Fair  Haven  d  W.  R. 
Co,  32  Conn.  679;  Htse  t.  Baltimore  d  R. 
Pass.  R.  Co.  52  Md.  242,  36  Am.  Rep.  371; 
Atty.  Oen.  v.  Metropolitan  R.  Co.  125  Mass. 
515,  28  Am.  Rep.  264;  Hobart  v.  Milwaukee 
City  R.  Co.  27  Wis.  194,  9  Am.  Rep.  461; 
Cincinnati  d  8.  G.  Ave.  Street  R.  Co.  t. 
Cumminsville,  14  Ohio  St.  523;  Jersey  City 
d  B.  R.  Co,  V.  Jersey  City  d  H.  Bone 
R.  Co.  20  N.  J.  Kq.  61 ;  Savannah  d 
T.  R.  Go.  V.  Savannah,  45  Ga.  602; 
Brown  v.  Duplesais,  14  La.  Ann.  854;  Car- 
son V.  Central  R.  Co.  35  Cal.  325 ;  Texas  d 
P.  R.  Co.  V.  Rosedale  Street  R.  Co.  64  Tex. 

80,  53  Am.  Rep.  739;  Taggart  v.  Newport 
Street  R.  Co.  16  R.  I.  668,  7  L.  R.  A.  205, 
19  Atl.  326 ;  Williams  v.  City  Electric 
Street  R.  Co.  41  Fed.  656;  Nichols  v.  Ann 
Arbor  d  Y.  Street  R.  Go.  87  Mich.  361,  16 
liL  R.  A.  371,  49  N.  W.  538;  Lockhart  v. 
Craig  Street  R.  Go.  139  Pa.  419,  21  Atl.  26; 
Birmingham  T raction  Co.  v.  Birmingham  R. 
d  Electrio  Go.  119  Ala.  137,  43  L.  R.  A.  233, 
24  So.  502;  Chicago,  B.  d  Q.  R.  Go.  y.  West 
Chicago  Street  R.  Co.  166  III.  255,  29  L.  R. 
A.  485,  40  N.  E.  1008;  Taylor  v.  Ports- 
mouth, K.  d  Y.  Street  R.  Co.  91  Me.  183, 
64  Am.  St.  Rep.  216,  39  Atl.  560;  Snyder  V. 
Ft.  Madison  Street  R.  Co.  105  Iowa,  284,  41 
L.R.  A.  345,75  N.W.I  79;  Plaoke  v.  Union 
Depot  R.  Co.  140  Mo.  634,  41  S.  W.  916; 
San  Antonio  Rapid  Transit  Street  R.  Co.  v. 
Limburger,  88  Tex.  79,  63  Am.  St.  Rep,  731, 
30  S.  W.  533;  Finch  v.  Riverside  d  A.  R.  Go. 
87  Cal.  597,  25  Pac.  765;  Doane  v.  Lake 
Street  Blev.  R.  Co.  165  III.  510,  36  L.  R.  A. 
97,  56  Am.  St.  Rep.  265,  46  N.  E.  520;  Gen- 
eral Electric  R.  Co.  v.  Chicago  d  W.  I.  R. 
Co.  184  III.  588,  56  N.  E.  963;  Reid  v.  Nor- 
folk City  B.  Co.  94  Va.  117,  36  L.  R.  A.  274, 
66L.  R.  A. 


64  Am.  St  Rep.  708,  26  S.  E.  428;  Mont- 
gomery T.  Santa  Ana  Westminster  R.  Co. 
104  Cal.  186,  25  L.  R.  A.  664,  43  Am.  St. 
Rep.  69,  37  Pac.  786;  Paguet  v.  Mt.  Tabor 
Street  R.  Co.  18  Or.  233,  22  Pae.  906;  Mo- 
Quaid  y.  Portland  d  T.  R.  Co.  18  Or.  237, 
22  Pac.  699 ;  Nnoell  v.  Minneapolis,  L.  d  M. 
B.  Co.  35  Minn.  112,  69  Am.  Rep..303,  27  N. 
W.  839. 

A  street  railroad  company,  when  granted 
authority  by  contract  by  a  city  to  construct 
a  street  railway  along  and  upon  its  public 
streets,  has  the  right  to  construct  and  op- 
erate a  street  railway  along  and  upon  the 
streets  covered  by  its  franchise  and  lleenae 
granted  by  the  city;  and  courts  cannot  in- 
terfere or  set  aside  the  contract  on  the 
ground  that  it  is  against  public  poliiT'  or  an 
unreasonable  exercise  of  power. 

A  Coal-Float  t.  Jejfersonville,  112  Ind.  16, 
13  N.  E.  115;  Skaggs  v.  Martinsville,  140 
Ind.  476,  33  L.  R.  A.  781,  49  Am.  St  Rep. 
209,  39  N.  E.  241 ;  Shea  v.  Muncie,  148  Ind. 
14,  46  N.  E.  138;  Indianapolis  t.  Navin,  151 
Ind.  139,  41  L.  R.  A.  337,  47  N.  E.  525,  51 
N.  E.  80;  3  Elliott  Railroads,  8  1081; 
Hinchman  v.  Paterson  Horse  R.  Co.  17  N. 
J.  Eq.  75,  86  Am.  Dec.  252. 

The  use  of  a  public  street  in  a  city  for 
street-railway  purposes  is  one  of  the  uses 
contemplated  at  the  time  the  street  was  ded- 
icated, and  is  but  a  new  method  of  enjoying 
an  old  and  ever  existing  use. 

Magee  v.  Overshiner,  150  Ind.  127,  40  L. 
R.  A.  370,  65  Am.  St.  Rep.  358,  49  N.  E. 
951 ;  Cobum  v.  New  Teleph.  Co.  156  Ind.  90, 
52  L.  R.  A.  671,  69  N.  E.  324;  Chicago  d  C. 
Terminal  R.  Co.  v.  Whiting,  H.  d  E.  C. 
Street  R.  Co.  139  Ind.  297,  26  L.  R.  A.  337, 
47  Am.  St.  Rep.  264,  38  N.  E.  604;  Eichels 
V.  Evansville  Street  R.  Co.  78  Ind.  261,  41 
Am.  Rep.  561 ;  Hinchman  v.  Paterson  Horse 
R.  Go.  17  N.  J.  Eq.  76,  86  Am.  Dec.  252. 

Streets  and  highways  are  dedicated  for 
the  accommodation  of  public  travel,  traffic, 
and  communication. 

Gobum  V.  New  Teleph.  Co.  156  Ind.  90,  52 
L.  R.  A.  671,  59  N.  E.  324;  Magee  v.  Over- 
shiner, 150  Ind.  12Y,  40  L.  R.  A.  370,  65 
Am.  St  Rep.  358,  49  N.  E.  961 ;  Julia  Bldg. 
Asso.  V.  Bell  Teleph.  Co.  88  Mo.  258,  67  Am. 
Rep.  395;  Ginoinnati  Inclined  Plane  B.  Co. 
V.  City  d  Suburban  Teleg.  Aaso.  48  Ohio  St. 
390,  12  L.  R.  A.  534,  29  Am.  St.  Rep.  .559. 
27  N.  E.  890;  Elliott,  Roads  ft  Streets,  pp. 
12,  529. 

One  of  the  primary  uses  of  streets  is  the 
transportation  of  property,  as  well  as  of 
persons;  and  the  fact  that  property  is  car- 
ried in  a  street  car  or  vehicle  lawfully  upon 
the  street  does  not  constitute  an  additional 
burden. 

Newell  V.  Minneapolis,  L.  cE  M.  R.  Co.  3."> 
Mtan.  112.  59  An,.  K?^-,3035^H^lb5^|J* 
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San  Antonio  Rapid  Trantit  Street  B.  Co. 
T.  Limburgar,  88  Tex.  79,  SS  Am.  St.  Bep. 
731,  30  S.  W.  638;  Montgomerjf  v.  Banta 
Ana  Wettminater  R.  Co.  104  Cal.  186,  26  L. 
B.  A.  664,  43  Am.  St.  Sep.  89,  87  Fac  786; 
MoQuaid  T.  PortUmd  di  V.  R.  Co.  18  Or.  237, 
22  Fao.  899;  Paqiiet  t.  Ut.  Tahor  8trwt  R. 
Co.  18  Or.  .233,  22  Pae.  906 ;  OMoago  d  C. 
TvrmiiMl  R.  Co,  t.  WhiHng,  B.  d  E.  O. 
Street  R.  Co.  189  Ind.  297>  26  L.  B.  A.  337, 
47  Am.  St.  Bep.  264,  38  N.  E.  604. 

The  city  of  Fort  Wayne  hae  the  power  to 
permit  the  use  of  its  streete  for  street-rail- 
way  purposes,  and  such  eontraet  betveoi 
the  city  and  street  railway,  desigmiting  the 
tenns,  eonditiims,  and  extent  of  the  use  of  a 
stoeet  a  slmet  railway  company,  limits 
the  use  of  the  street  to  the  purposes  desig- 
nated in  the  contract. 

Bums's  Stat.  (Ind.)  1901,  SS  4117,  f  8, 
6468a;  Ini^anapoUa  v.  Navin,  161  Ind.  139, 
41  L.  B.  A.  337,  47  N.  E.  525,  61  N.  E.  80; 
St.  Louis  d  li.  River  R.  Co.  t.  JTirfcuood, 
169  Mo.  239,  53  L.  R.  A.  300,  60  S.  W.  110; 
Weetem  Paving  d  Supply  Co.  v.  Citixetaf 
Street  R.  Co.  128  liid.  626,  10  L.  B.  A.  770, 
26  Am.  St.  Bep.  462,  26  N.  B.  188,  28  N.  E. 
88;  2  Dill.  Mun.  Corp.  8  706;  Allegheny 
T.  Millville,  E.  d  S.  Street  R.  Co.  159  Pa. 
411,  28  Atl.  202  ;  3  Elliott.  Bailroads,  S 
1081;  Elliott,  Roadfl  &  Streets,  p.  666. 

Damages  are  not  recoverable  by  an  indi- 
vidual for  such  annoyance  and  inctmvenience 
as  are  suffered  by  the  general  public 

McCowan  r.  Whiteaidee,  31  Ind.  236; 
Cummtna  t.  Seymour,  79  Ind.  491,  41  Am. 
Bep.  618;  Terre  HoiUte  d  L.  R.  Co.  v.  Bia- 
aeU,  108  Ind.  113,  9  N.  E.  144;  Dwenger  t. 
Ohioago  d  G.  T.  R.  Go.  98  Ind.  153;  High. 
Inj.  3d  ed.  S  762. 

The  location  of  a  railroad  adjacent  to 
one's  property,  but  not  up(m  the  same,  does 
not  constitute  a  taking  of  private  proper^ 
for  which  he  is  entitled  to  have  damages  as- 
sessed and  paid. 

Indiana,  B.  d  W.  R.  Co.  r.  Eberle,  110 
Ind.  642,  69  Am.  Bep.  226,  11  N.  E.  467; 
Dwenger  t.  Chieago  d  G.  T.  R.  Co.  98  Ind. 
163;  Hoaleit  t.  Sew  Albanf/  Belt  d  Termi- 
nal R.  Co.  7  Ind.  App.  603,  34  N.  E.  845; 
Evansville  d  B.  R.  Co.  t.  Charlton,  6  Ind. 
App.  66,  33  N.  E.  129;  Kermett'e  Petition, 
24  N.  U.  139;  Jforthem  Tranep.  Co.  v.  Ohi- 
oago, 99  U.  S.  636,  25  L.  ed.  336;  Shaubut 
T.  St.  Paul  d  8.  O.  R.  Co.  21  Minn.  602; 
High,  Inj.  S  827,  p.  631. 

Street  railroad  companies  are  not  common 
carriers  of  property,  and  only  become  com- 
mon carriers  of  such  property  as  they  en- 
gage in  carrying,  or  hold  themselves  out  as 
engaged  in  carrying. 

1  Elliott,  Railroads.  9  6;  Hutchinson, 
Carr.  fi  47;  Levi  v.  Lynn  d  B.  R.  Go.  11 
Allen,  300,  87  Am.  Dec.  713. 
66  L.  B.  A. 


Mesare.  T.  Wlater,  J.  A.  Vmm  Oadal^ 
F.  £.  Matson,  and  Artkw  W.  Bvmdrc 

also,  for  appellee: 

The  primaiy  and  dominant  purpose  for 
which  highways  are  established  is  to  fadli- 
tate  travel  and  transportation. 

Loatutter  v.  Aurom,  126  Ind.  436, 12  L.  K. 
A.  269,  26  N.  E.  184;  Oinoinnati  Intiined 
Plane  B.  Go.  v.  City  d  Suburban  TeUg. 
Asao.  48  Ohio  St.  890,  12  L.  B.  A.  634,  2» 
Am.  St.  Bep.  669,  27  K.  E.  890;  CaUen  v. 
Columbua  E4iaon  Eleotrio  Light  Co.  66  Ohio 
St.  166,  68  L.  B.  A.  782,  64  X.  E.  141;  Aouw 
v.  Weat  End  Street  R.  Go.  167  Kass.  46» 
44  N.  E.  386;  CdHanan  v.  GiUnan,  107  N.  T. 
360,  1  Am.  St.  Bep.  831,  14  N.  E.  264; 
PaZmer  v.  Larekmont  Eleotrio  Go.  168  N.  Y. 
231,  43  L.  B.  A.  672,  52  N.  E.  1092;  Booth,. 
Street  Bailways,  SS  76,  76. 

The  methods  of  using  a  highway  presnmeil 
to  have  been  contemplated  when  such  high- 
way was  dedicated  to,  or  otherwise  acquired 
by,  the  public,  are  not  merely  those  prevail- 
ing or  known  at  the  time  of  such  dedication 
or  other  acquisition,  but  include  also  such 
as  may  afterward  become  known  with  the 
advance  of  science  or  the  arts. 

Magee  v.  OveraMner,  150  Ind.  127,  40  L. 
R.  A.  370,  66  Am.  St.  Rep.  358,  49  N.  E. 
051;  Cobum  V.  Neio  Teleph.  Co.  166  Ind.  90, 

62  L.  R.  A.  671,  69  N.  E.  324;  People  v. 
Eaton,  100  Mich.  208,  24  L.  R.  A.  721,  B» 
N.  W.  145 ;  Halacy  v.  Rapid  Tranait  Street 
R.  Co.  47  N.  J.  Eq.  380,  20  Atl.  869 ;  Cater 
V.  Northxoeaiern  Teleph.  Eaoh.  Co.  60  Minn. 
539,  28  L.  R.  A.  310,  61  Am.  St.  Bep.  643, 

63  N.  W.  Ill;  Cineinnati  Inclined  Plane  R. 
Co.  V.  City  d  Suburban  TeUg.  As«o.  48  Ohio 
St.  390,  12  L.  B.  A.  634, 29  Am.  St  Bep.  650» 
27  N.  E.  890;  Eustia  v.  Milton  Street  R.  Co. 
183  Mass.  666,  67  N.  E.  668;  Moses  v.  Pitte- 
hurgh.  Ft.  W.  d  0.  R.  Co.  21  111.  616; 
Cool^,  Cmist.  Lim.  6th  ed.  682;  Elliott, 
Roads  ft  Streets,  2d  ed.  S  698. 

The  public  easement  is  much  broader  in 
the  ease  of  an  urban,  than  of  a  suburban,, 
highway. 

Kinoaid  v.  Indianapolia  Natural  Oaa  Go. 
124  Ind.  677,  8  L.  B.  A.  602,  19  Am.  St.  Rep. 
11.3,  24  N.  E.  1066;  Loatutter  v.  Aurora, 
126  Ind.  436,  IS  L.  B.  A.  260,  26  N.  E.  184; 
Magee  T.  OversMner,  150  Ind.  127,  40  L.  R. 
A.  870,  65  Am.  St.  Rep.  3S8,  40  N.  E.  051 ;  Z 
Dill.  Mun.  Corp.  4th  ed.  $  688;  1  Am.  & 
Eng.  Enc.  Law,  2d  ed.  pp.  237-241;  Mont- 
gomery V.  Santa  Ana  Weatminater  R.  Co. 
104  Cal.  186,  25  L.  R.  A.  664,  43  Am.  St. 
Rep.  80,  37  Pac.  786. 

The  ownership  of  lands  occupied  by  a 
street  is,  for  all  substantial  purposes,  in 
the  public. 

Hoboken  Land  d  Improv.  Co.  v.  Boboken, 
36  K.  J.  L.  540;  Baltey  v.  Rapid  Tranait 
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SulUmtn  r.  yorth  Hudson  County  R.  Oo.  El 
K.  J.  L.  618,  18  Atl.  689. 

A  atrtiet  railroad  construoted  in  a  street 
under  due  authority  is  a  modem,  improTed 
method  of  using  such  street,  etmsistent  with 
and  in  furtherance  of  the  primary  purpose 
of  the  street,  and,  whether  operated  by 
hone,  Btean,  cable,  or  electric  power,  does 
not  impose  a  new  burden  on  the  fee  of  the 
abutting  owners. 

Eiohela  T.  Svanaville  Street  B.  Oo.  78  Ind. 
261,  41  Am.  Rep.  561;  Brown  T.  Duple»»i», 
14  La.  Ann.  864;  Elliott  t.  Fair  Hovm  A 
W.  H.  Co.  32  Conn.  679;  Hobart  t.  MiU 
tDauh«9  Oittt  EL  Co.  27  Wis.  194,  9  Am.  Rep. 
461;  Qromd  Bofridt  A  /.  B.  Co.  t.  Beitel,  38 
Mich.  62,  31  Axxl  Rep.  306;  Booth,  Street 
Railways.  SS  82,  86,  87;  1  Am.  ft  Eng. 
Snc.  Lav,  2d  ed.  p.  228;  VanderUp  v. 
Grand  Bapidt^  16  Am.  St.  Rep.  613,  note, 

78  Mich.  622,  8  L.  R.  A.  247.  41  N.  W. 
677;  2  DiU.  Hun.  Corp.  4th  ed.  S  722; 
Vtoftob  T.  Ann  Ar&or  tfi  7.  Street  B.  Oo. 
87  Mich.  361,  16  L.  R.  A.  371,  40  N.  W. 
638;  Brigge  t.  LetoUton  d  A.  Horse  B,  Co. 

79  Me.  363,  1  Am.  St.  Rep.  316,  10  Atl.  47; 
Williama  r.  C*ty  Bleotrio  Street  B.  Co.  41 
Fed.  666;  Newell  v.  Iftnneapolts,  L.  A  M. 
R.  Co,  85  Minn.  112,  59  Am.  Rep.  803,  27 
N.  W.  839;  Umtgomery  t.  Santa  Ana 
Weatmineter  R.  Co.  104  Gal.  186,  25  L.  R. 
A.  664,  43  Am.  Bt.  Rep.  89,  37  Pac  786; 
Paqaet  t.  Mt.  Tahor  Street  R.  Co.  18  Or. 
233,  22  Pac.  906;  MoQuaid  v.  Portland  d 
V.  B.  Oo.  18  Or.  237,  22  Pac  899 ;  La  Crosse 
City  R,  Co.  T.  Bighee,  107  Wis.  389,  61  L. 
R.  A.  923,  83  N.  W.  701;  People  t.  Kerr, 
27  N.  Y.  188. 

Cable  power. 

Rafferty  t.  Central  TraoHon  Oo.  147  Pa. 
579,  30  Am.  St  Rep.  763,  23  Atl.  884; 
Booth,  Street  Railways,  S  84. 

Electric  power. 

Chicago  d  C.  Terminal  R.  Co.  t.  Whiting, 
H.  d  B.  0.  Street  R.  Oo.  139  Ind.  297,  20 
L.  R.  A.  S37j  47  Am.  St.  Bep.  264,  38  N.  E. 
604,  161  Ind.  677,  46  N.  E.  900;  Magee  v. 
Ooerahtner,  160  Ind.  127,  40  L.  R.  A.  370, 

65  Am.  St.  Rep.  358,  40  H(.  E.  951 ;  I.oner- 
gan  v.  La  Payette  Street  R.  Co.  (Ind.)  3 
Am.  Elee.  Cas.  277;  Raferty  v.  Central 
Traction  Oo.  147  Pa.  579,  30  Am.  St.  Kep. 
763,  23  Atl.  884;  Reid  t.  Norfolk  City  B. 
Co.  94  Va.  117,  36  L.  R.  A.  274,  64  Am.  St. 
Bep.  708,  26  S.  G.  428;  Detroit  City  B.  Oo. 
T.  if  ills,  85  Mich.  634,  48  N.  W.  1007;  Peo- 
ple ex  reX.  Kunxe  v.  Ft.  Wayne  d  E.  R.  Co. 
92  Mich.  522,  16  L.  R.  A.  762,  62  N.  W. 
1010;  Taggart  v.  Newport  Street  R.  Co.  16 
R.  I.  668,  7  L.  R.  A.  206,  19  Atl.  326; 
Ban  Antonio  Rapid  Transit  Street  R.  Co.  v. 
Limhurger,  88  Tex.  79,  53  Am.  St.  Rep. 
730,  30  S.  W.  633;  Euetie  v.  Milton  Street 
R.  Oo.  183  MoBB.  686,  67  N.  E.  663;  La 
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Croaae  City  R.  Co.  v.  Sigbee,  107  Wis.  389, 

51  L.  R.  A.  923,  83  N.  W.  701 ;  1  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  227 ;  Booth,  Street  Bail- 
ways,  S  84. 

A  street  railway,  which,  by  its  lines,  con- 
nects various  towns  and  cities,  or,  in  other 
words,  an  intenirbaa  street  railroad,  ia 
not  an  additional  burden  on  a  street  or 
country  highway. 

CMeago  d  C.  Terminal  R.  Co.  v.  Whiting, 
H.  d  S.  O.  Street  B.  Oo.  139  Ind.  297,  2ft 
L.  B.  A.  337,  47  Am.  St.  Bep.  264,  38  N.  E. 
604,  161  Ind.  577,  46  H.  E.  999;  Nichola  v. 
Ann  Arbor  d  7.  S^eet  R.  Co.  87  Mich. 
361,  16  L.  B.  A.  371,  49  W.  638;  Austin 
T.  Detroit,  T.  d  A.  A.  R.  Co.  (Mich.)  10 
Det  L.  N.  421.  96  N.  W.  35;  Caiiaetota 
Knife  Co.  t.  A'ewwyton  Tramway  Co.  60 
Conn.  146,  36  Atl.  1107;  Newett  v.  Minneap- 
eUa,  L.  d  M.  R.  Oo.  36  Minn.  112,  50  Am. 
Rep.  303,  27  N.  W.  880;  Poole  T.  Fallc 
Road  Eleetrio  B.  Oo.  88  Md.  533,  41  AtU 
1060 ;  Southern  R.  Oo.  t.  Atlanta  R.  d  Power 
Co.  Ill  Ga.  679,  61  L.  B.  A.  126,  36  8.  E. 
873;  Lonaaoning  Uidhmd  d  P.  R,  Oo. 
Convlidation  Coal  Co.  96  Md.  630,  53  AU, 
420;  Birmingham  TraoHon  Oo.  t.  Birming- 
ham R,  d  eieetrie  Oo.  119  Ala.  137,  43  L, 
R.  A.  233,  24  So.  502;  Geor^toion  d  L, 
Traction  Oo.  t.  JTuIAofZanil,  26  Ky.  L.  Rep. 
578,  76  S.  W.  148;  Booth,  Street  Bailwaya,. 
S  54;  Lewis,  Em.  Dom.  2d  ed.  S  116<;  El- 
liott T.  Pair  Haven  d  W.  R.  Co.  82  Conn. 
679;  People  eat  rel.  Kunze  v.  Ft,  Wayne  d- 
B.  R.  Co.  02  Mich.  522,  16  L.  R.  A.  762, 

52  N.  W.  1010;  BHgge  t.  Lewieton  d  A. 
Bone  R.  Co.  79  Me.  363,  1  Am.  St.  Bep. 
316,  10  N.  W.  47;  Taylor  T.  Portsmouth,. 
E.  d  Y.  Street  R.  Co.  01  Me.  193,  64  Am. 
St.  Bep.  210,  39  Atl.  660;  Ranken  T.  St. 
Lome  d  B,  Suburban  R.  Co.  08  Fed.  479. 

Street  railways  which  connect  widely  sep- 
arated districts  are,  1^  reason  of  the  growth 
of  population,  a  necessity  of  modem  life. 

Bonham  v.  Citizen's  Street  R.  Co.  158  Ind. 
106,  62  N.  E.  996;  Joyce,  Electric  Law,  ( 
341. 

A  street  railway  on  which  freight  is  car- 
ried as  well  as  passengers  Is  not  an  addi- 
tional burden  an  a  street  or  a  country  high- 
way. 

Montgomery  v.  B€tnta  Ana  Weetminater 
R.  Co.  104  Cal.  186,  26  L.  B.  A.  654,  43  Am. 
St.  Bep.  89,  37  Pac.  786;  Taylor  t.  Ports- 
mouth, K.  d  y.  i^treet  R.  Co.  01  Me.  193, 
64  Am.  St  Rep.  216,  30  Atl.  660;  Howe  r. 
West  End  Street  R.  Co.  167  Mass.  46,  44 
N.  E.  386;  White  T.  BUuiohard  Bros.  Gran- 
ite Co.  178  Mass.  363,  69  N.  E.  1025;  Ctn- 
cinnati  <£  H.  Electric  Street  R.  Co.  t.  Cin- 
cinnati, H.  d  I.  R.  Co.  12  Ohio  C.  D.  113; 
State  V.  Dayton  Traction  Co.  18  Ohio  C.  C. 
400,  64  Ohio  St  272,  60  N.  E.  291;  Nichole 
V.  Ann  Arbor  d  Y.  Street  R.  Co.  87,  Miclui 
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361,  18  L.  R.  A.  371,  49  N.  W.  538;  Austin 
V.  Detroit,  Y.  d  A.  A.  R.  Co.  (Mich.)  10 
Det.  L.  N.  421,  96  N.  W.  35;  San  Antonio 
Rapid  Transit  Street  R.  Go.  t.  Limburger, 
S8  Tex.  "9,  63  Am.  St.  Rep.  730,  30  S.  W. 
C33;  Le^viB,  Em.  Com.  2d  ed.  9  llSi/  Nellis, 
Street  Surface  Railroads,  p.  3. 

The  reason  why  an  ordinary  steam  ni-i!- 
road  is  held  to  be  an  additiooal  burden  on 
a  street,  and  a  street  railroad,  interurban 
or  local,  operated  as  such  railroads  have  al- 
ways  been  and  are  now  being  operated  is 
held  not  to  be  such  a  burden^  is  not  because 
of  the  motive  power,  or  of  the  fact  that 
both  passengers  and  freight  are  carried,  but 
because  such  a  steam  railroad  is  so  con- 
structed and  operated  as  practically  to  ex- 
clude the  usual  modes  of  using  the  street. 

EieheU  v.  Evaiuville  Street  R.  Oo.  78 
Ind.  261,  41  Am.  Kep.  S61;  Taggart  t. 
Newport  Street  K.  Co.  16  R.  I.  668,  7  L.  R. 
A.  205,  10  Atl.  326;  Ford  r.  Ohioago  <fi  21^. 
W.  B.  Co.  14  Wis.  610,  80  Am.  Dec  791; 
Hojce  V.  West  End  Street  R.  Co.  167  Mass. 
46,  44  N.  £.  386;  White  t.  Blanchard  Broa. 
Granite  Co.  178  Mass.  363,  69  N.  E.  1025; 
East  End  Street  R.  Co.  t.  Doyle,  88  Tenn. 
747,  9  L.  R.  A.  100,  17  Am.  St.  Rep.  083, 
13  S.  W.  936;  Springfield  v.  CoiiMBOtiaut 
River  R.  Co.  4  Cush.  68;  Hinohman  r.  Pat- 
Borse  R.  Co.  17  N.  J.  Eq.  75,  86  Am. 
Dec  252;  Brigga  v.  Leteiaton  A.  Horse  R. 
Co.  79  Me.  363,  1  Am.  Bt.  Rep.  316,  10  Atl. 
47;  Stanley  r.  Davenport,  54  Iowa,  463, 
37  Am.  Rep.  216,  2  N.  W.  1064,  6  N.  W. 
706;  A' well  T.  MumeapeUa,  L.  <S  M.  R.  Co. 
36  Minn.  112,  69  Am.  Rep.  303,  27  K.  W. 
839;  Canaatata  Knife  Co.  t.  Veviington 
TramvMy  Co.  69  Conn.  146,  36  AU.  1107; 
2  DUl.  Mun.  Corp.  4th  ed.  $  722;  Jones, 
Easements,  8  516;  Mills,  Em.  Dom.  fi  206. 

Dowliast  J.,  delivered  the  opinion  of  the 
court: 

Tliis  suit  was  brought  1^  the  appellant 
against  the  appellee  to  oijoin  the  latter 
from  constructing  and  operating  an  intemr- 
ban  railway  over  that  part  of  Pulton  street, 
in  the  city  of  Ft.  Wayne,  upon  which  a  lot 
owned  by  appellant  abuts,  no  compensation 
for  such  appropriatltm  and  use  of  appel- 
lant's interest  in  the  land  so  appropriated 
having  been  assessed  uid  tendered.  A  de- 
murrer to  the  complaint  for  want  of  suffi- 
cient facts  was  sustained,  and,  upon  the 
refusal  of  the  plaintiff  below  to  plead  fur- 
ther, judgment  was  rendered  upon  the  de- 
murrer. From  this  judgment  the  plaintifT 
appeals,  and  he  aasigna  the  ruling  on  the 
demurrer  for  error. 

Greatly  condensed,  the  material  facta 
stated  in  the  complaint  are  these:  The 
plaintiff  is,  and  for  several  years  has  been, 
the  owner  in  fee  simple  of  lot  No.  6,  in 
66  L.  R.  A. 


block  23,  in  Swing's  Addition  to  the  city  of 
Ft.  Wayne.  On  said  lot  there  are  four 
large  and  expensive  houses  fronting  on  Ful- 
ton street,  used  as  residence.  Said  lot  No. 
6  abuts  upon  the  east  line  of  said  street  for 
a  distance  of  160  feet,  and  the  plaintiff,  as 
such  abutting  on'ner,  has  title  to  all  that 
part  of  said  street  opposite  to  his  said  lot 
to  the  center  line  of  said  street,  subject  only 
to  the  public  easonent  therein  for  the  usual 
and  ordinary  purpose  of  a  street.  The  de- 
fendant is  an  interurban  railway  company, 
organized  under  the  lam  of  this  state  for 
the  purpose  of  constructing  and  operating 
an  interurban  railroad  system  in  said  city 
of  Ft.  Wayne  and  its  vicinity,  and  from 
thence  to  the  eities  of  Huntington 
Wabash,  and  such  other  cities  and  ooon- 
ties  in  this  state  as  the  defendant  may  se- 
lect, and  to  connect  at  such  cities  and 
counties  with  other  railroads  in  this  and 
other  states.  Said  line  is  already  construct- 
ed from  the  city  of  Ft.  Wayne  to  the  city  of 
Huntington,  and  is  being  opouted  by  the 
defendant.  Tlie  extension  of  said  line  from 
the  cily  of  Huntington  to  the  city  ai  Wa- 
bash ii  now  being  built,  and  is  nearly  com- 
pleted, and  the  defendant  intoids  to  extend 
its  railroad  to  other  cities  and  counties  in 
this  state  By  the  law  of  this  aUte  the  de- 
fendant is  authorized  to  transport  persMis 
and  all  kinds  of  property  on  i1»  cars  along 
the  streets  of  the  cities  in  which  its  rail- 
road is  constructed  by  such  force  and  power 
as  such  cities  may  permit,  to  receive  tolls 
and  compensation  for  such  service,  and,  if 
necessary,  to  acquire  real  estate  for  the  use 
of  such  company  appropriation  and  con- 
demnation. The  city  of  Ft.  Wayne,  its 
board  of  public  works,  on  December  13, 
19U0,  granted  to  George  Townsend,  William 
S.  Reed,  and  Charles  C.  MlUer.  and  to  their 
successors  and  assigns,  permlnton  to  lay  a 
single  track  for  an  interurban  street  pas- 
senger railway  line,  with  the  right  to  haul 
express  matter,  mail,  and  passenger  baggage 
in  connection  therewith,  to  be  operated  1^ 
electriei^  or  other  improved  power,  to  be 
approved  by  said  board  of  public  works, 
with  all  proper  and  necessary  turnouts,  wire 
ipaiea,  etc.,  in  and  upon  said  Fulton  street 
and  other  streets  of  said  city  of  Ft.  Wayne, 
and  over  that  part  of  aaid  Fulton  street  on 
which  plaintiff's  lot  abuts.  Said  railway  is 
to  be  constructed  from  the  city  of  Ft.  Wayne 
to  the  city  of  Huntington,  a  distance  of  25 
miles.  By  the  terms  of  the  said  grant 
from  the  city  of  Ft.  Wayne  the  motive  power 
is  at  all  times  to  be  ample  and  of  the  Bp- 
proved  kind;  the  cars  are  to  be  of  the  best 
pattern.  They  are  to  be  kept  clean,  well 
ventilated,  seated,  heated,  and  lighted.  They 
are  to  be  kept  painted  and  decorated  out- 
side and  inside  so  as  to  present  an  attrac- 
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tive  appcaraaoe.  THuiy  are  to  be  derignated 
«8  ocpress  and  paeseagn-  can.  The  ezprew 
«ar8  are  to  Iw  used  aoliuiTely  for  li(^t  ex- 
ynm   matter,   pasaengen*   baggage,  and 
United  States  mail  matter.   The  passenger 
cars  are  to  be  used  for  hauling  passeng^s 
and  baggage,  light  express  matter,  and  Unit- 
«d  States  mail  comUaed.  Unless  rapreaely 
authorized  by  the  board  of  public  works,  no 
tndn  of  more  than  me  ear  shall  be  run  over 
sidd  line,  but  said  board,  upon  the  petition 
of  the  said  company,  may  permit  two  cars 
to  be  run.  The  said  company  is  required  to 
permit  other  intemrban  or  suburban  compa- 
nies empowered  by  the  oomm<m  council  or 
board  <d  public  works  of  the  city  of  Ft. 
Wayne  to  use  the  streets  of  that  city  for  the 
transportation  of  passengers,  express,  and 
United  States  mail,  to  use  its  tracks,  etc.  The 
contract  between  the  board  of  public  works  of 
said  tity  of  Ft  Wayne  and       said  Town- 
seed.  Seed,  and  Miller  was  assigned  to  the 
defendant,  but  such  assignment  was  not  re- 
ported to  or  approved  by  said  board.  The 
defendant  ia  claiming  that  it  is  not  prohib- 
ited by  its  agreement  with  the  city,  nor  by 
any  ordinance  of  said  city,  frcnn  eairying 
frdght  or  any  kind  of  property  on  its  rail- 
road through  said  streets.    Plaintiff  has 
never  consented  to  the  use  or  appropriation 
of  said  Fulton  street  in  front  of  his  premises 
by  said  defendant.    No  attempt  has  been 
made  to  obtain  bis  consent  to  snoh  appro- 
priation and  nae.    No  ocmdemnatiim  pro- 
ceedings have  been  taicen  by  the  defendant 
to  acquire  any  rights  in  said  street,  and  no 
dm  mages  have  been  tendered  to  the  plaintiff 
for  sneh  appropriation  of  said  street  in 
front  of  his  said  lot.  The  defmdant  threat- 
ens to  enter  upm  the  plaintiff's  premises  on 
said  street,  and  to  construct  its  said  rail- 
road, to  lay  down  T  rails,  such  as  are  used 
by  steam  railroads,  to  erect  poles,  string 
wires,  etc.,  and  to  maintain  the  same  on 
said  street  and  on  plaintiff's  said  premises. 
Said  railroad  will  not  facilitate  or  aid  the 
usual  traffic  on  said  street,  but  is  intended 
to  and  will  gather  up  a  large  amount  of 
heavy  freight  and  traffic  from  different  parts 
of  the  country  in  cars  constructed  and  in- 
tended only  to  carry  such  freight,  which 
will  be  carried  by  the  defendant  along  said 
Fulton  street,  and  over  said  plaintiff's  prem- 
ises, in  heavy  cars  and  trains,  at  all  hours'  of 
the  day  and  night,  which,  in  the  absence  of 
said  railroad,  would  never  be  carried  along 
said  street,  and  said  defendant  will  thereby 
prevent  and  destroy  the  usual  and  ordinary 
travel  and  traffic  on  said  street.    The  con- 
struction and  operation  of  said  railroad  by 
the  defendant  will  create  great  and  unusual 
noises  and  dust,  which  will  be  carried  by  the 
winds  into  plaintifi^s  said  residences.  They 
will  sliake  and  jar  said  dwelling  houses 
«eL.B.  A. 


so  as  to  make  them  unfit  for  the  pnrpmes 
for  which  they  were  designed.  They  will 
seriously  impede  and  endanger  Ingress  to 
and  ^ress  firom  plaintiff's  said  premises, 
and  diminish  ttiar  Value  to  the  extent  of 
$10,000.  The  appropriatim  and  use  of  the 
street  by  the  defendant  will  be  a  continual 
nuisance  snd  will  damage  said  premises  as 
afomaid.  The  complaint  etmeludes  with  a 
prayer  that  the  deftodant  be  enjoined  from 
excavating  said  street,  constructing  a  rail- 
road thereon,  and  from  operating  and  using 
the  same  for  the  transportation  of  freight, 
merchandise,  express,  or  mail  matter  on  the 
cars  of  the  defendant  almg  said  Fulton 
street  over  plaintiff's  premises,  and  for  dam- 
ages in  the  sum  of  910,000. 

The  board  of  public  works  of  the  city  of 
Ft.  Wayne  was  empowered  by  the  statute 
under  which  that  alty  was  incorporated  to 
prescribe  the  terms  and  oondiUons  upon 
which  any  railroad  company  should  use  the 
streets  of  that  city  for  the  construction  and 
operation  of  its  railroad.  Bums's  Anno. 
Stat.  1901,  I  4117;  Acts  1803,  chap.  116, 
S  63,  p.  236,  Amcmded  by  Acts  1899,  chap. 
104,  p.  1S8;  Dill.  Mnn.  Corp.  4th  ed.  S 
706.  Such  board  did  enter  into  a  contract 
with  the  defendsjit  below,  and  the  rights, 
powers,  and  duties  of  the  defendant  in  the 
construction  and  operation  of  its  railroad 
on  and  through  the  streets  of  the  city  were 
defined  and  ^ied  by  that  agreement.  It  will 
not  be  presumed  that  the  railroad  company 
will  violate  its  contract,  and  an  all^ation 
of  the  complaint  that  It  intends  to  do  so, 
in  advance  of  any  act  of  the  company  oon- 
Btituting  such  violation,  cannot  prevail  • 
against  the  presumption  of  good  faith  and 
fair  dealing.  ''The  burden  is  on  the  appel- 
lant to  rebut  this  presumption  by  bringing 
forward  countervailing  facts,  not  by  plead- 
ing bare  conclusions  or  recitals.  Facts  are 
requisite  to  oonstitute  a  cause  of  action, 
and  they  are  wanting  in  this  instance." 
Lostutter  v.  Avrora,  126  Ind.  436,  439,  12 
L.  R.  A.  269,  26  N.  E.  184.  See  also  Aurora 
d  G.  R.  Go.  V.  Lavjrenoeburgh,  56  Ind.  80; 
Aurora  d  G.  R.  Co.  v.  MiHer,  66  Ind.  88; 
State  em  rel.  Gofer  v.  Kingan,  61  Ind.  142,  . 

To  determine  the  sufficiency  of  the 
grounds  upon  which  the  right  of  the  plain- 
tiff rests,  we  must  look  to  the  contract  be- 
tween the  city  and  the  railroad  company, 
and  not  to  the  allegations  of  expected  vio- 
lations of  that  agreement  by  the  company. 
If  the  use  of  the  streets  by  the  defendant 
in  the  manner  and  upon  the  conditions  de- 
scribed and  set  forth  in  the  contract  would 
not  create  a  new  and  additional  burden  up- 
on the  street,  and  a  deprivation  of  the  plain- 
tiff's beneficial  interest  therein,  then  he  is 
not  entitled  to  an  injunction  against  the 
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breaches  of  that  contract,  or  violatioiiB  of 
its  terms  by  the  company,  resulting  in  spe- 
cial damage  to  the  property  of  the  plaintiff, 
may  hereafter  entitle  him  to  maintain  an 
action  against  the  company  for  such  inju- 
ries; but  the  mere  anticipation  of  anch 
breaches  and  injuries  cannot  authorize  ttie 
court  to  enjoin  the  construction  and  opera- 
tion of  the  railroad.  It  is  important,  then, 
to  ascertain  from  the  agreement  itself  what 
rights  in  the  use  of  the  streets,  and  in  f^il- 
ton  street  among  them,  were  granted  to  the 
railroad  company,  and  upon  what  condi- 
tions the  company  was  authorized  to  use 
these  streets. 

It  appears  from  the  complaint  that  the 
contract  with  the  city  authorized  the  rail- 
road company  to  lay  and  maintain  a  single 
track  for  an  interurban  street  passenger  rail- 
way line  on  and  along  certain  streets  and 
aTenues  of  the  city,  including  Fulton  street. 
The  kind  of  rail  to  be  laid  was  not  speci- 
fied, and  a  T  rail,  such  as  is  used  by  steam 
aikd  other  railroads,  may  be  adopted.  The 
company  was  also  granted  the  privilege  of 
cmstructing,  erecting,  and  maintaining  iii 
connection  with  its  said  railroad  all  neces- 
sary turnouts,  switdies,  feed  wires,  and 
poles.  The  road  is  to  be  operated  by  elec- 
tricity, and  the  power  is  at  all  times  to  be 
ample,  and  of  the  approved  kind.  Tlie  ears 
are  to  be  of  the  best  pattern,  with  all  usual 
conveniences  for  the  comfort  of  passengers. 
They  are  to  be  painted  and  decorated  on 
the  outside,  and  are  always  to  be  kept  in 
repair  and  made  attractive  in  appearance. 
They  are  to  be  designated  as  express  and 
passenger  cars.  The  former  are  to  be  Used 
exclusively  for  hauling  tight  scpress  matter, 
passenger  baggage,  and  United  States  mail. 
The  latter  are  to  be  used  exclusively  for 
the  transportation  oi  passengers  and  bag- 
gage, light  express  matter,  and  United 
States  mail  combined.  No  train  consisting 
of  more  than  one  car  is  to  be  run  over  said 
railroad,  except  that,  upon  petition  of  the 
company,  the  board  of  puUio  works  may  au- 
thorize the  running  of  a  train  of  two  cars. 
Will  tlie  construction  and  operation  of  such 
a  railroad  in  the  manner  prescribed,  and 
subject  to  the  conditions  and  requirements 
we  have  set  out,  infringe  upon  the  rights  of 
the  plaintiff  in  Fulton  street  opposite  hih 
property,  and  will  it,  if  so  constructed  and 
operated,  deprive  him  of  any  beneficial  in- 
terest in  the  street  to  which  he  is  entitled? 
The  question  is  a  very  practical  one,  and  is 
to  be  determined  by  the  facts  of  the  case, 
and  not  upon  any  mere  theory  or  fiction  of 
law.  If  constructed  and  operated  in  the 
manner  described,  in  what  essential  particu- 
lar will  tiie  defendant's  railroad  differ  from 
an  ordinary  electric  street  railroad  T  Both 
kinds  of  roads,  when  deemed  necessary,  use 
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the  T  rail,  and  their  cars  are  propelled  by 
the  same  motive  power.  The  carriage  of 
light  express  matter,  passenger  baggage, 
and  mail  matter  upon  street  cars  would  not 
constitute  grotmd  of  complaint  on  the  part 
of  abutting  lot  owners.  If  only  one  car  is 
run,  the  street  is  occupied  and  obstructed 
by  it  to  no  greater  exttoit  than  it  would  be 
by  a  street  car.  If  two  constitute  a  train, 
they  will  take  up  no  more  space  and  do 
no  more  injury  than  a  motor  car  and  trail- 
er, which  are  commonly  run  upon  street 
railroad  tracks  when  the  business  of  the 
company  requires  such  additional  car.  The 
fact  that  light  express  matter,  passmger 
baggage,  and  United  States  mail  matter  are 
carried  on  a  ear  does  not  affect  the  proper^ 
owner,  nor  injure  his  property.  The  trans- 
portation of  articles  of  this  kind  does  not 
create  any  resemblance  between  the  inter- 
urban electric  railroad  and  a  ateam  rail- 
road carrying  ordinary  goods  and  merchan- 
dise, and  results  in  none  of  the  annoyances 
and  injuries  which  are  caused  by  either 
poasniger  or  freight  trains  on  such  a  rail- 
road. Trains  on  steam  railroads  are  drawn 
by  locomotives  of  enormous  size  and  weight, 
which  constantly  emit  smoke,  sparks,  cin- 
ders, and  steam,  and  which  drop  coals  of 
firo  from  their  fire  boxes.  Their  passenger 
trains  usually  consist  of  an  express  and 
ba^age  car,  imd  from  one  to  many  large 
and  heavy  passenger  coaches.  Freight 
trains,  as  commonly  made  up,  cwtain  fnmi 
1  to  2S  or  30  large,  roughly  constnicted 
cars  for  tlie  transportation  of  coal,  stone, 
iron,  coal  oil  in  tanks,  lumber,  live  stoc^ 
and  other  heavy  merchandise  of  every  de- 
scription. Such  trains,  so  propelled,  un- 
avoidably fill  f^e  atmosphere  in  tfa^r  Ticin* 
ity  with  dust,  smoke,  and  steam,  make 
much  noise  wlien  running,  stopping,  and 
starting,  seriously  obstruct  the  streets  and 
street  crossings,  and  for  considerable  pe- 
riods every  day  to  a  great  extent  exclude 
other  travel  and  tnUHo  from  the  streets  on 
which  they  are  moved.  A  fair  comparison 
of  the  incidents  and  consequences  attend- 
ing the  running  of  a  single  interurban  elec- 
tric ear  carrying  passengers  and  baggage, 
light  express  matt^,  and  United  States  mail 
matter  over  the  streets  of  a  mty,  or  result- 
ing therefrom,  with  the  real  and  substantial 
annoyance,  inconvenience,  danger,  and  in- 
jury to  property  attending  the  operation  of 
passenger  and  freight  trains  on  steam  rail- 
roads, will  demonstrate  that  most,  if  not 
all,  the  ills  and  injuries  anticipated  from 
the  former  are  imaginery,  or  at  least  great- 
ly exaggerated. 

The  defendant  is  authorized,  by  its  agree- 
ment with  the  city  of  Ft.  Wayne,  to  run  a 
single  electric  car  over  its  tracks  in  fJiat 
city,  and  to  carry  on  such  car-paBBengers  and 
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the  articles  specified  in  the  agreement.  Up- 
on petition,  the  use  of  two  cars  in  a  train 
may  be  permitted.  On  the  narrow  basts  of 
these  facts  the  plaintiff  alleges  that  the 
proposed  interurban  railroad  will  gather  up 
a  large  amount  of  heavy -freight  and  traffic 
from  different  parts  of  the  country;  that 
it  will  use  heavy  freight  care  and  trains  at 
all  hours  of  the  day  and  night;  that  it  will 
prevent  and  destroy  the  ordinary  travel  and 
traffic  on  Fulton  street;  that  it  will  create 
great  and  onusual  noises  and  dust,  which 
will  be  carried  into  plaintiff's  residences; 
that  it  will  shake  and  jar  said  dwelling 
bouses  so  as  to  render  them  unfit  for  use; 
and  that  it  will  seriously  impede  and  en- 
danger ingress  to  and  egress  from  the 
said  dwellings.  Hie  premises  mtinly  -ftUI 
to  support  the  contusions  drawn  from 
them. 

It  will  be  seen  that  the  plaintiff  was  not 
emtent  to  rest  his  ease  upon  the  propoei- 
tim  that  the  defendant  could  not  acquire 
the  right  to  construct  and  use  the  street  on 
which  plaintifTs  lots  abut  for  the  purposes 
of  an  interurban  street  railroad  without  the 
consmt  of  the  plaintiff,  or  compensation 
first  assessed  and  tendered  or  paid;  but  he 
attempts  to  set  forth  reasons  why  such 
privily  should  not  be  granted  1^  the  city 
or  exeroiBed  by  the  defendant.  It  Is  appar- 
ent that  every  objection  founded  upcm  in- 
Jury  to  his  property  rights  which  the  plain- 
tiff can  justly  urge  against  the  use  by  the 
defendant  of  Fulton  street  in  front  of  plain- 
tiff's lots  would  apply  with  equal  force  to 
the  use  of  that  thoroughfare  by  an  electric 
street  railroad  constructed  and  operated 
wholly  within  the  city  limits.  But  this 
court  has  held  that  sueh  a  street  railroad 
is  not  an  additional  burden  upon  the  street, 
and  that  the  owners  of  abutting  real  estaie 
are  not  entitled  to  compensation  on  account 
of  such  appropriation  and  use.  EichelB  t. 
Evamville  Street  R.  Co.  78  Ind.  261,  41  Am. 
Rep.  661 ;  Chicago  A  0.  rerminat  R.  Co.  t. 
Whiting,  H.  A  E.  C.  Street  R.  Co.  138  Ind. 
297,  303,  304,  26  L.  B.  A.  337,  47  Am.  St. 
Bep.  264,  38  N.  E.  604;  Broum  v.  Duplettis, 
14  Ia.  Ann.  854;  Kichoh  T.  Ann  Arbor  A 
T.  Street  R.  Co.  87  Mich.  361,  16  L.  R.  A. 
371,  49  N.  W.  538;  NeiceU  v.  Minneapolia, 
L.  A  M.  R.  Co,  35  Minn.  112,  59  Am.  Rep. 
808,  27  N.  W.  839;  Montgomery  v.  Santa 
Ana  Weatminater  R.  Co.  104  Cal.  186,  25  L. 
R.  A.  654,  43  Am.  St.  Rep.  89,  37  Pac.  786; 
Raffertg  V.  Central  Traction  Co.  147  Pa. 
670,  30  Am.  St.  Rep.  763,  23  AU.  884;  Peo- 
ple ea  rel.  Kunze  v.  Ft.  Wayne  d  E.  R.  Co. 
02  Mich.  622,  16  L.  R.  A.  752,  52  N.  W. 
1010. 

It  is  equally  well  settled,  on  the  other 
hand,  that  a  railroad  corporation  cannot 
construct  a  common  passenger  and  freight 
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railroad  upon  the  streets  of  a  city,  in  the 
absence  of  a  license  from  the  abutting  lot 
owners,  without  compensation  first  assessed 
and  paid  or  tendered.  Tate  v.  Ohio  A  M. 
R.  Co.  7  Ind.  479;  Com  v.  Louisville,  N.  A. 
A  O.  R.  Co.  48  Ind.  178;  Terre  Haute  A  S. 
R.  Co.  V.  Rodel,  89  Ind.  12S,  46  Aifl.  Rep. 
164;  Springfield  v.  Conneoticut  River  R.  Co. 
4  Cush.  03.  This  diEtinction  does  not  rest 
up(m  a  difference  in  name, — one  being  de- 
nominated a  street  railroad  or  a  passenger 
railroad,  and  the  other  a  commercial  or 
freight  railroad, —  nor  upon  the  motive  pow- 
er employed,  nor  upon  the  kind  of  rail  used, 
nor  upon  the  length  of  the  railroad.  It  re- 
sults from  the  nature  of  the  business  done 
by  each  of  the  two  kinds  of  railroads,  and 
the  physical  agencies  and  manner  by  which 
and  in  which  that  business  is  carried  on. 
Those  of  the  one  are  consistent  with  the 
use  of  the  street  fay  the  lot  owner  and  the 
general  public,  and,  If  not  directly  boieflcial 
to  the  abutting  real  estate,  are  not  detri- 
mental to  it  They  relieve  the  streets  from 
some  of  the  burdens  of  travel  upon  it,  they 
facilitate  travel  between  different  parts  of 
the  city,  and  they  enhance  the  value  of 
abutting  property  by  increasing  the  con- 
venience of  access  to  it.  The  business  of 
the  other  class  of  railroads,  and  the  means 
1^  which  it  is  necessarily  carried  on,  re- 
quire the  service  of  entirely  dissimilar  agen- 
cies and  methods.  Great  trains  of  oars 
moving  along  the  streets  or  standing  upon 
them  are  rwl  and  serious  ototructions  to 
all  other  uses  of  tiie  highway.  Such  trains 
make  a  loud  noise  by  day  and  by  night,  and 
disturb  the  quiet  of  neighborhoods.  Access 
to  abutting  property  is  rendered  difficult 
and  dangerous,  and  the  jarring  and  shaking 
of  buildings  is  annoying  to  the  occupants, 
and  often  injurious  to  the  structures  them- 
selTcs.  If  ^e  cars  are  propelled  by  steam, 
then  there  is  the  additional  inconvenience 
of  smoke,  cinders,  sparks,  the  blowing  off  of 
steam,  the  ringing  of  the  engine  bell,  and 
Uie  whistling  of  the  locomotive.  There  are 
good  and  substantial  reasons  why  compen- 
sation should  be  paid  to  the  owners  of  abut- 
ting lots  when  a  street  in  a  city  is  used 
for  such  a  purpose  and  in  such  a  manner. 

If,  then,  the  injuries  or  inconveniences 
sustained  hy  the  owner  of  lots  abutting  on 
a  street  on  which  an  interurban  electric 
railroad  is  constructed  are  neither  different 
from  those  resulting  from  the  construction 
and  operation  of  an  ordinary  street  elec- 
tric railroad,  nor  greater  in  degree,  and  if 
the  latter  is  held  not  to  be  an  additional 
burden  upon  the  street  entitling  abutting 
lot  owners  to  compensation,  upon  what 
ground  can  it  be  asserted  that  the  proposed 
interurlian  railroad  is  such  an  additional 
burden  as  requires  compensation  to  be  aa-. 

Digitized  by  VjOOQ  iC 


no 

sensed  and  paid  or  tendered  to  the  owners 
of  abutting  lots  before  the  street  can  be 
lawfully  appropriated  and  used  for  the  pur- 
posea  of  such  a  railroad  T  The  only  basis 
for  a  claim  for  compensation  is  the  cir- 
cumst^ce  that  the  interurban  railroad  is 
intended  for  the  transportation  of  persons, 
baggage,  light  express  matter,  and  United 
States  mail  matter  to  places  outside  the 
city  of  Ft.  Wayne,  and  at  greater  or  less 
distances  therefrom.  The  reason  given  in 
support  of  this  claim  is  that,  while  the  in- 
terurban railroad  is,  to  some  extent  at  least, 
a  new  and  additional  servitude,  it  is  of  no 
local  benefit  to  the  abutting  property;  that 
it  does  not  aid  in  carrying  forward  the  lo- 
cal travel  or  assist  in  the  work  of  transpor- 
tation for  which  the  street  was  designed; 
and  that  the  passengers  and  goods  carried 
by  it  would  not,  in  its  absence,  have  been 
brought  upon  the  street  at  all.  It  is  con- 
tended that  this  is  a  use  of  the  street  not 
contemplated  by  the  landowners  who  laid 
out  or  dedicated  the  highway.  A  street 
platted  or  otherwise  laid  out  in  a  city  or 
towa  of  this  state  is  tliereby  dedicated  to 
the  use  of  the  public,  and  not  exclusively 
to  the  use  of  abutting  property,  or  to  the 
convenience  or  profit  of  any  or  all  of  the 
inhabitants  of  the  particular  municipality. 
It  forma  a  part  of  the  great  system  of  high- 
ways of  the  state,  and  its  use  for  intercom- 
munication with  other  neighborhoods, 
to^vns,  and  cities  is  one  of  its  most  impor- 
tant purposes.  In  many  respects  it  is  gov- 
erned by  the  general  laws  regulating  pub- 
lic ways.  Discriminations  in  the  terms  and 
conditions  on  which  it  could  be  used  in 
favor  of  the  abutting  lot  owners,  the  resi- 
dents on  the  particular  street,  or  the  in- 
habitants of  the  city,  and  against  nonresi- 
dents, could  not  be  tolerated.  The  dedica- 
tion of  a  street  must  be  presumed  to  have 
been  made,  not  for  such  purposes  and  usages 
only  .IS  were  known  to  the  landowner  and 
platter  at  the  time  of  such  dedication,  but 
for  all  public  purposes,  present  and  pro- 
spective, consistent  with  its  character  as  a 
public  higliway,  and  not  actually  detriment- 
al to  the  abutting  real  estate.  Cater  v, 
Hmthtceatern  Teleph.  Exch.  Co.  60  Minn. 
539,  28  L.  R.  A.  310,  51  Am.  St.  Rep. 
.'>43,  63  N.  W.  Ill;  Cooley,  Const.  Lim.'556; 
Elliott,  Roods  &  Streets,  p.  529.  The  con- 
venience and  advantage  of  all  the  inhabi- 
tants of  the  city  and  of  the  public  at  large 
must  be  regarded  as  the  objects  ctmtemplav 
ed  when  the  street  was  laid  out  or  opened. 
A  narrower  construction  would  require  a 
sacrifice  of  the  greater  interests  of  the 
ooinmunity  and  the  public  to  the  inferior 
and  subordinate  claims  of  the  local  lot  own- 
er and  abutter.  Such  a  construction  of  the 
law  governing  the  dedication  of  pubUe 
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streets  and  the  reserved  rights  of  the  ori^ 
inal  landowner  and  his  assigns  in  the  street 
by  unreasonably  increasing  the  cost  of  rights 
of  way  or  use  would  obstruct  alt  pr<^eaB, 
and  deprive  the  local  community  of  the  bene- 
fit to  be  derived  from  the  advancements  of 
science,  invention,  and  discovery.  It  would 
isolate  the  community,  to  some  degree,  at 
least,  from  surrounding  neighborhoods^ 
towns,  and  cities,  and  subject  it  to  many  se- 
rious inconveniences  and  privations.  This 
principle  has  been  recognized  by  this  court, 
and  the  question  can  no  longer  be  consid- 
ered an  open  one  in  this  state.  Bogue  v. 
Bennett,  150  Ind.  478,  482-486,  83  Am.  St. 
Rep.  212,  60  N.  E.  143;  Magee  v.  Over- 
ahiner,  150  Ind.  127,  40  L.  R.  A.  370,  65 
Am.'  St.  Rep.  358,  49  N.  E.  951;  Loatutter 
V.  Aurora,  126  Ind.  436,  42  L.  R.  A.  259, 
26  N.  E.  184;  KicheU  v.  Evanaville  Street 
R.  Co.  78  Ind.  201,  41  Am.  Rep.  561;  Co- 
burn  V.  New  Teleph.  Co.  156  Ind.  90,  52  L. 
R.  A.  671,  59  N.  E.  324;  Chicago  d  C.  Ter- 
minal R.  Co.  T.  M'hiting,  B.  <£  E.  C.  Street 
R.  Co.  I3P  Ind.  297,  26  L.  R.  A.  337,  47  Am. 
St.  Rep.  204,  38  N.  E.  604.  161  Ind.  677,  46 
N.  E.  999.  Rapid  and  cheap  transportation 
of  passengers,  light  express  and  mail  mat- 
ter between  neighboring  towns  and  cities 
may  be  quite  as  necessary  and  as  largely 
conducive  to  the  general  welfare  of  the 
places  so  connected  and  their  inhabitants 
as  the  like  conveniences  within  the  town 
or  city.  Where  such  transportalion  is  fur- 
nished by  an  interurban  electric  railroad 
operated  under  the  conditions  and  restric- 
tions contained  in  the  agreement  between 
the  appellee  and  the  city  of  Ft,  Wayne,  we 
do  not  think  the  construction  and  operation 
of  such  a  railroad  in  such  a  manner  consti- 
tute an  additional  servitude  upon  the  street 
which  entitles  abutting  property  owners  to 
comptoisation.  For  any  actual  and  special 
damage  sustained  by  the  abutting  lot  owner 
by  reason  of  the  construction  of  the  ap- 
pellee's railroad,  or  resulting  from  its 
use,  the  lot  owner  has  his  remedy  by  an 
action  at  law.  Dill.  Mun.  Corp.  4th  ed.  § 
712,  note  1.  The  railroad  company  will 
be  liable  to  the  abutting  lot  owner  for  any 
special  injury  to  his  property  oecasi<Hied 
by  the  negligence  of  the  company  in  con- 
structing its  railroad  or  in  opterating  it. 
Nothing  that  we  have  said  in  this  opinion 
is  to  be  understood  as  denying  or  in  any 
degree  abridging  that  right.  White  v.  Chi- 
cago, St.  h.  <£  P.  R.  Co.  122  Ind.  317,  7  L. 
R.  A.  257,  23  N.  E.  782;  JefferBonmUe,  M. 
&  I.  R.  Co.  V.  Esterle,  13  Bush,  667;  Cadle 
V.  Muscatine  Western  R.  Co.  44  Iowa,  11; 
Brewer  v.  Boston,  O.  d  P.  R.  Co.  113  Mass. 
52;  Pennsylvania  R.  Co.  v.  Angel,  41  N.  J. 
Eq.  316,  58  Am.  Rep.  1,  7  Atl.  4S3;  fialti- 
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108  U.  S.  317,  27  L.  ed.  739,  2  Sup.  Ct.  Hep. 
719;  Frith  v.  Dubuque,  45  Iowa,  406. 

Many  decisions  of  courte  of  otiier  states 
are  cited  by  counsel  for  appellant  upon  the 
main  question  involved  in  this  case.  All 
have  been  carefully  examined  and  consid- 
ered, but  we  failed  to  find  in  them  suffi- 
cient reasons  for  adopting  their  conclusions. 
The  grounds  assigned  are  not  sufficient  to 
justify  us  in  holding  that  an  interurben 
electric  railroad  constructed  and  operated 
under  the  restrictions  imposed  on  the  ap- 
pellee is  sucb  an  additional  servitude  and 
burden  upon  the  street  as  to  require  an  as- 
sessment and  payment  of  compensation  to 
the  abutting  lot  owner  as  a  condition  pre- 
cedent to  the  occupani^  and  use  of  the  street 
by  the  company. 

The  court  did  not  err  in  sustaining  the 
demurrer  to  the  complaint. 

Judgment  affirmed. 


Hark  L.  OE  MOTTE  et  al.,  Appta., 

V. 

City  of  VALPARAISO  et  al. 

(161  iQd.  31S.) 

Tlie  eoBtnet  rlsbt  of  m  mnmlelpsl  eor- 
poratloB    to    pUNksM  iratervrorlES 

from  tbe  one  who  undertakes  to  eoastmct 
and  operate  than  may  be  sold  and  transferred 
to  a  third  person. 

(Jane  26,  2903.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
tbe  Circuit  Court  for  Porter  County  in 
fovor  of  defendants  in  an  action  brought  to 
enjoin  a  threatened  sale  and  transfer  of  an 
option  to  purchase  a  system  of  waterworks. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Crunpaoker  ft  Ttimlj,  for  ap- 
pellants: 

The  city  of  Valparaiso,  being  organized 
under  the  law  for  tbe  incorporation  of 
dties*  has  no  power  conferred  upon  it  by 
law  to  dispose  of  property  or  property 
Tights  which  it  holds  for  public  uses,  gov- 
enunental  purposes,  and  in  trust  f<n:  the 
benefit  of  its  inhabitants. 

Lake  County  Water  it  Light  Co.  Walsh, 
100  Ind.  32,  98  Am.  St  Rep.  264,  65  N.  E. 
530;  Huron  Watsnoorks  Oo.  v.  Huron,  7  S. 
D.  »,  30  L.  R.  A.  848,  68  Am.  St.  Rep.  817, 

NoTB. — As  to  power  of  city  to  sell  or  lease  Its 
waterworks,  see  eases  In  note  to  Asber  t. 
Hntehlnson  Water,  Ught,  A  P.  Co.  61  R.  A. 
119. 

As  to  rlKht  of  city  to  convey  land  purchased 
far  park,  but  not  yet  actually  dedicated  to  that 
pnrpoM,  see  Ft.  Wayne  v.  Lake  Shore  ft  If .  8. 
K.  Co.  IS  U  R.  A.  867. 
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62  N.  W.  976;  Neu)  Orleans  v.  Morris,  105 
U.  S.  600,  26  L.  cd.  1184;  Lotce  v.  HouTOrd 
County,  94  Ind.  653;  Ft.  Wayne  v.  LoAfS 
Shore  <£  M.  B.  R.  Co.  132  Ind.  658,  18  L.  R. 
A.  367,  32  Am.  St.  Rep.  277,  32  N.  E.  215; 
Chicago  v.  Eaaley,  25  III.  595;  15  Am.  k 
Eng.  Enc.  Law,  p.  1068;  Dill.  Mun.  Corp. 
4th  ed.  §  575;  Meriwether  v.  Garrett,  102 
U.  8.  472,  26  L.  ed.  197;  Foster  v.  Fowler, 
60  Pa.  27. 

The  system  of  waterworks  in  controversy 
is  a  public  utility  of  the  city  of  Valparaiso, 
and,  though  held  by  a  private  corporation, 
is  dedicated  to  a  public  use  to  tbe  same  ex- 
tent as  if  held  by  the  city  of  Valparaiso. 

29  Am.  &  Eng.  Enc.  Law,  pp.  12-15,  title. 
Water  Companies;  8  Am.  &,  Eng.  Enc.  Law, 
pp.  614,  615,  title,  Franaluse;  Ogden  City  v. 
Bear  Lake  it  River  Watenoorks  d  Irrig.  Oo. 
16  Utah,  440,  41  L.  R.  A.  305,  62  Pac.  897; 
Pikes  Peak  Potoer  Co.  v.  Colorado  Springa, 

44  C.  C.  A.  333,  105  Fed.  1;  yew  Orleans  r. 
Jforrts,  105  U.  S.  600,  26  L.  ed.  1184. 

A  waterworks  plant  owned  by  a  city  is 
held  by  it  in  trust  as  a  public  utility  for  the 
use  and  benefit  of  all  of  its  inhabitants. 

Lake  County  Water  de  Light  Co.  v.  Walsh, 
160  Ind.  32,  98  Am.  St.  Rep.  264,  66  N.  E. 
530;  Jfew  Orleans  v.  Morris,  106  U.  S.  600, 
26  L.  ed.  1184;  Huron  Waterworks  Co.  v. 
Huron,  7  S.  D.  9,  30  L.  R.  A.  848,  58  Am. 
St.  Rep.  817,  62  N.  W.  975. 

The  right  to  purchase  the  system  of  wa- 
terworks is  the  right  to  purchase  property 
dedicated  to  a  public  use,  and  is  an  interest 
in  such  property  so  devoted  to  a  public  use, 
and  can  no  more  be  sold  than  tbe  property 
itself  could  be  sold  if  it  were  held  and  owned 
by  the  city. 

New  Orleans  v.  Morris,  105  U.  S.  600,  26 
L.  ed.  1184;  Lake  County  Water  d  Light 
Co.  V.  Walsh,  160  Ind.  32,  98  Am.  St.  Rep. 
264,  66  N.  E.  530;  Hurof*  Watenoorks  Co. 
V.  Buron,  7  S.  D.  9,  30  L.  R.  A.  848,  68 
Am.  St.  Rep.  817,  62  N.  W.  976. 

The  right  to  purchase,  which  is  held  by 
tbe  city  of  Valparaiso,  is  not  an  assignable 
right  or  interest. 

Sprankle  v.  Trulove,  22  Ind.  App.  677,  64 
N.  E.  461;  Pollock,  Contr.  2d  Am.  ed.  426; 
Boston  loe  Co.  v.  Pottert  123  i/iaiea.  28,  26 
Am.  Rep.  9;  Winehester  t.  Howard,  97 
Mass.  SOS,  9S  Am.  Dee.  93;  Daly  T.  Btetaon, 
22  Jones  &  S.  202;  Lanaden  t.  McCarthy, 

45  Mo.  100;  Pike  v.  Waltham,  168  Haas. 
681,  47  N.  Jfi.  487;  BvrOc  T.  Taylor,  162  U. 
S.  634,  38  L.  ed.  678,  14  Sup.  Ct.  Rep.  696; 
Arkanaas  VaOey  BmeltiHg  Oo,  t.  Belden 
Min.  Oo.  127  IT.  S.  879,  32  L.  ed.  246.  8 
Sup.  Ct.  Rep.  1808;  Delauxtre  Ooumty  t. 
Diebold  Safe  d  Lock  Co.  183  U.  S.  473.  88  U 
ed.  074,  10  Bup.  Ct.  Rep.  890;  Devlin  t. 
yew  York,  48  How.  Pr.  467. 

Mr.  W.  Ik  AcHaw  also  for  app^anta.  . 
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Indiana  SuraEio:  Coubt. 


JtTHB, 


Mr.  B.  H.  Lorinc,  for  appellees: 
A  municipal  corporation  oi^:anized  under 
the  laws  of  the  Btate  of  Indiana  possesBeB 
the  power  to  manage  and  control  all  the 
property,  real  and  personal,  belonging  there- 
to. 

Burns'e  Rev.  SUt  1901,  fi  3541. 

The  option  or  right,  owned  hj  the  city  of 
Valparaiso,  to  purchase  the  system  of  wa- 
terworks from  the  Valparaiso  City  Water- 
works  is  a  property  right  held  by  the  city 
under  the  control  of  the  common  council  of 
the  city,  and  the  common'  council,  at  its 
discretion,  may  sell  and  assign  the  same. 

Covington  GcuUght  Co.  v.  Covington,  22 
Ky.  L.  Rep.  796,  68  S.  W.  805. 

The  option  is  not  property  held  by  the 
city  for  public  purposes. 

2  Dill.  Mun.  Corp.  4th  ed.  S75 ;  Covington 
Oiulight  Co.  t.  Covington,  22  Ky.  L.  Rep. 
796,  58  S.  W.  805 ;  Ft.  Wayne  v.  Lake  Shore 
d  M.  8.  R.  Co.  132  Ind.  568,  18  L.  R.  A.  367, 
32  Am.  St.  Rep.  277,  32  N.  E.  215;  Terra 
Hauie  V.  Terre  Haute  Watenoorka  Co.  94 
Ind.  306. 

The  property  right  in  the  city  of  Valpa- 
raiso that  is  represented  by  the  option  to 
punhaae  the  waterworks  is  not  destroyed 
by  reason  of  the  inability  of  the  city  to  avail 
itself  of  the  right. 

Covington  dcalighi  Co.  v.  Comngton,  22 
Ky.  L.  Rep.  796,  68  S.  W.  805. 

A  city  may  acquire  property  to  be  used 
for  public  purposes,  and  may  sell  the  same 
at  any  time  before  the  same  has  been  dedi- 
cated to  a  public  use  and  beconu  charged 
with  a  public  trust. 

Ft.  Wayne  t.  Lake  Shore  <£  M.  8.  R.  Co. 
132  Ind.  558,  18  L.  R.  A.  367,  32  Am.  St. 
Rep.  277 1  32  N.  £.  215;  Terre  Haute  y. 
Terre  Haute  Watenoorke  Co.  94  Ind.  306; 
Beach  T.  Haj/nee,  12  Vt.  16. 

DowUnc  J.,  delivered  the  opinion  of  the 

court: 

Tlie  appellants,  who  are  described  as  resi- 
dents and  taxpayers  of  the  city  of  Valpa- 
raiso, brought  this  suit  to  enjoin  a  threat- 
ened sale  and  transfer  by  said  city  of  a 
right  to  purchase  a  syRtem  of  waterworks 
owned  by  a  private  company,  and  construct- 
ed and  used  in  the  streets,  alleys,  and  public 
grounds  of  said  city,  reserved  to  and  held 
by  said  city  in  and  tinder  a  contract  between 
said  city  and  George  P.  Smith  and  others, 
made  February  16,  1885.  The  part  of  said 
contract  which  is  material  here  ia  as  fol- 
lows: "At  any  time  after  the  expiration  of 
fifteen  years  from  the  completion  of  said 
Waterworks  the  city  shall  have  the  right 
to  purchase  the  same  by  giring  the  owners 
thereof  one  year's  notice  in  writing, 
and  in  case  of  purchase  the  city  shall  pay  a 
reasonable  value  for  the  same,  which  shall 
be  ascertained  t^-  three  disinterested  hy- 
06  L.  R.  A. 


draulic  engineers,  one  to  be  chosen  by  the 
city,  one  by  the  owners  of  the  waterworks, 
and  the  third  selected  by  the  two  thua 
chosen."  The  works  were  completed  Decem- 
ber 31,  1885,  and  afterwards  Smith  and  his 
associates  sold  and  transferred  the  same, 
with  all  rights,  franchises,  and  privil^es 
created  by  the  said  ordinance,  to  the  Val- 
paraiso City  Waterworks,  which  has  ever 
since  owned  and  operated  them.  The  city 
has  a  populatitm  of  more  than  5,000  inhab- 
itants, and  less  than  7,000,  and.  is  organised 
under  the  general  laws  of  this  state  for  the 
incorporation  of  cities.  It  is  indebted  be- 
yond 2  per  cent  of  the  valuation  of  its  taxa- 
ble property;  its  indebtedness  being  about 
$95,000,  and  the  appraised  value  of  its  taxa- 
ble property  for  the  year  1902  being  $2,300,- 
000.  Its  current  revenues  of  late  years  have 
been  insufficient  to  pay  its  general  expenses 
and  the  interest  on  its  debts.  It  is  averred 
in  the  answer,  among  other  things,  that  the 
said  waterworks  had  never  been  owned  by 
said  city,  and  had  never  been  dedicated  to 
any  publio  use.  A  demurrer  to  the  answer 
was  overruled,  and  this  decision  is  assigned 
for  error. 

The  question  presented  is  whether  the 
city  has  the  power  to  sell  and  transfer  its 
right  to  purchase  said  waterworks,  so  re- 
served in  the  ordinance.  It  is  contended  by 
counsel  for  appellees  that  such  reserved 
right  is  held  in  trust  by  the  city  for  public 
purposes  in  the  same  manner  and  subject  to 
the  same  restrictions  upon  the  power  of  the 
city  to  sell  and  convey  it  as  the  waterworks 
themselves  would  be  held  if  owned  and  oper- 
ated by  the  city.  Lake  Cotmtjf  Water  d 
Light  Co.  v.  WaUh,  160  Ind.  32.  08  Am.  St. 
Rep.  264,  65  N.  E.  530;  Pittaltwgh,  C.  C.  £ 
St.  L.  R.  Co.  V.  Crown  Point,  146  Ind.  421, 
35  L.  R.  A.  684,  45  N.  E.  687;  Methodiat 
Epieoopat  Church  t.  Hoboken,  38  K.  J.  L. 
13,  97  Am.  Deo.  606.  There  ia,  in  our  opin- 
ion, an  obvious  legal  distinctitai  between  a 
right  of  a  city  to  purchase  propoiy  for  a 
public  use,  and  the  ownership  of  property 
actually  dedicated  to  and  employed  for  pub- 
lic purposes.  It  is  not  the  fact  that  prop- 
erty may  be  devoted  to  public  use  1^  the 
city  at  some  future  day  which  constitutes 
the  city  a  trustee  for  that  use,  but  it  is  the 
circumstance  that  the  property  is  actually 
so  used.  The  dty  of  Valparaiso  is  not  the 
owner  of  the  iraterworks,  and  may  never  ac- 
quire the  title  thereto,  either  because  it  has 
not  the  means  with  which  to  purchase  the 
works,  or  for  the  reason  that  such  purchase 
may  not  be  deemed  expedient.  The  property 
is  now  held  by  a  private  corporation,  and 
will  continue  to  be  so  held  unless  the  city 
shall  become  financially  able  to  buy  it,  and 
its  acquisition  sliall  be  decided  to  be  for  the 
advantage  of  the  city.    If  t^^^j^j^i^^ts 
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unable  to  purchase  for  lack  of  funds,  or  if 
it  shall  not  be  thought  desirable  to  exercisfe 
tile  right  of  porehaae,  the  service  to  the  pub- 
lic rendered  by  the  Valparaiso  City  Watcr- 
works  will  continue  to  be  of  the  same 
nature,  extent^  and  efficacy,  and  upon  the 
same  temu,  whether  the  city  retains  its 
rig^t  to  purchase  the  works,  or  disposes  of 
that  right  by  a  sale  and  transfer.  In  Ft. 
Wayne  v.  Lake  Shore  <£  M.  8.  R.  Co.  132 
End.  658,  18  L.  R.  A.  367,  32  Am.  St.  Rep. 
277,  32  N.  E.  215,  this  court  held  that  land 
purchased  by  the  city  of  Ft.  Wayne  for  the 
purposes  of  a  public  park,  but  never  dedi- 
cated to  such  use,  might  be  sold  by  the  city, 
under  its  general  power  to  sell  and  convey 
property,  real  and  personal,  owned  by  it  as 
a  municipal  corporation,  although  it  could 
not  do  80  if  the  land  had  been  applied  to 
the  pnrpoeea  for  which  it  was  bought,  and 
was  BO  used.  We  think  this  principle  ap- 
plies to  the  present  case.  As  the  right  tb 
purchase  has  not  been  exercised,  and  the 
eity  has  not  impressed  its  possible  interest 
in  the  property  with  a  public  Mse,  it  may 
hU  and  transfer  such  right  under  its  gen- 
eral power  to  sell  and  convey  property  which 
has  not  been  dedicated  to  a  public  we. 
Judgment  affirmed. 

OUlett,  J.,  did  not  participate  in  this 
dedsicm. 

Petitifm  for  rdtearing  dismissed. 


City  of  ANDERSON,  Appt., 

V. 

Elisabeth  BXEMING. 

(180  Ind.  6ftT.) 

1.  B»ffSflrimv  am  Independent  eontrnet- 
or  to  mnke  a  atrect  InkproTement  will 
not  rtilere  a  mimlcipaUtj  from  liability  for 

Nora. — ZMbtltiv  of  employer  for  aet$  of  fntfff- 
pendent  eontractor  where  tnfuriea  reault  from 
nonperformance  of  abaotute  dntlee  of  em- 
ploper. 

I.  Soope  of  note,  120. 
II.  In  genei-al,  120. 

III.  Duip  to  oomplp  leUh  atatute,  121. 
IT.  Dmtp  of  mmnMpaUtp  to  keep  hiphmitfa  in 
safe  condition. 

a.  In  general,  126. 

b.  LtabUity  inourred  where  oontraator 

it  employed  by  munMpaUty  tteelf, 
120. 

c  JMaMHfy  ineurred  vihere  oontraator 

it  employed  by  private  perton,  182. 
d.  Heeeaeity  of  ehoioing  that  the  mmiAc- 

ipdltty  had  noUce  of  the  dangerout 

eonditiona,  188. 
T.  2>««es  impoeed  en  grantees  of  epeoua  prtv- 

Qegee   in   repeat   to  htghwaye, 

U4. 
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Injarlea  to  travelers  frmn  the  nnsafe  condi- 
tion of  the  street  daring  the  performance  of 
the  work,  U  the  work  will  of  neeewltr  rendw 
the  highway  ansafe  onleis  It  Is  pnverlj 
guarded  and  lighted, 
a.  A  Judsment  In  favor  of  one  who 
eontraeted  to  make  a  street  Improve- 
ment, and  agreed  with  the  mtmlclpallty  to 
light  excavBtlons  for  the  protection  of  travel- 
ers in  the  highway,  In  a  suit  hy  a  traveler 
who  wa^  Injured  by  falling  Into  an  ungnarded 
excavation,  is  a  bar  to  a  subsequent  salt  to 
hold  the  municipality  liable  tor  the  same  In- 
Jurj. 

(kar  22,  1008.) 

A FILIAL  by  defendant  fnmt  a  judgment 
of  tiie  Snperiw  Court  for  Madistm 
County  in  Cavor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  persmal  in- 
juries allied  to  have  been  caused  by  de- 
fendant's n^l^ence.  Reoened. 
The  facts  are  stated  In  the  opinion. 
ilenra.  Ooerce  K.  Ballard,  Wllllan 
A.  Kltttscer,  William  8.  Dtwan,  and 
Bartlett  BL  Campbell,  for  appellant: 

The  complaint  alleges  that  appellee  was 
only  using  ordinary  care,  while  the  law  re- 
quires her  to  use  due  care  and  caution. 

Ooapwt  T.  Bvaia,  112  ind.  133,  2  Am.  St. 
Rep.  164,  13  N.  E.  266;  Bale  t.  Aurora  <fi  L. 
Turnp.  Co.  147  Ind.  324,  46  N.  E.  Q69;  Bed- 
ford T.  ^eol.  143  Ind.  420,  41  N.  £.  1029; 
Boemtt  T.  Waktej/,  149  Ind.  64,  48  N.  B. 
637;  Rogers  t.  Bloomington,  22  Ind.  App. 
001.  52  N.  E.  242;  Wolfe  v.  Peiroe,  24  Ind. 
App.  080«  57  N.  E.  555. 

The  complaint  does  not  aver  that  ap- 
pellant caused  the  excavation  to  be  made, 
or  had  any  notice  or  knowledge  of  said  fact, 
at  any  time  before  said  injury. 

Logansport  v.  Justice,  74  Ind.  378,  39  Am. 
Rep.  79 ;  Frankfort  v.  Coleman,  19  Ind.  App. 
368,  49  N.  E.  474;  Lafayette  v.  Aahhif,  8 
Ind.  App.  214,  34  N.  E.  238,  35  N.  E.  516; 
Buaoher  t.  Lafayette,  8  Ind.  App.  590,  30  N. 
E.  871;  l^on     Loganeport,  0  Ind.  App.  21, 

VI.  Dutiea  incident  to  the  eteretao  of  cor- 

porate and  other  froMMeee. 

a.  In  general,  186. 

b.  LiabUtty  in  reapeot  to  oonetructlon 

leork,  187. 
e.  ZAabiUty  in  reepect  to  the  operation 
of  the  completed  plant. 

1.  Liabilitv  of  railway  companies 

in  general,  140. 

2.  Liability  of  railway  companies 

considered  icith  reference  to 
the  legality  of  the  contractual 
larangemente,  142. 
8.  LtebiUty  of  eempaniee  other 
than  those  operating  rail- 
ways,  146. 

VII.  Duty  to  see  tliat  no  nuisance  is  created  or 

maintained,  146. 
VIII.  Duly  to  kuure  safety,  147. 
IX.  Duty  to  avoid  interfering  wUh  the  right 
of  lateral  smvort.  148. 
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36  N.  E.  128;  Warsaw  v.  Dunlap,  112  Ind. 
676,  11  N.  E.  623,  14  N.  E.  568;  Evana- 
wile  V.  Setihetm,  151  Ind.  42,  41  L.  K.  A. 
728,  68  Am.  St.  Rep.  218,  47  N.  E.  034,  51 
N.  E.  88. 

The  final  jud^ent  a^inst  appellee  in  the 
former  suit  is  a  bar  to  this  suit. 

Black,  Law  &  Pr.  in  Acci.  Cases,  pp.  416, 
417,  9  318;  Turner  v.  Hitchcook,  20  Iowa, 
310;  Herman,  Estoppel,  p.  160;  Valparaiso 
v.  Moflitt,  12  Ind.  App.  260,  54  Am.  St.  Rep. 
622,  39  N.  E.  909;  American  Eap.  Co.  v. 
Patteraon,  73  Ind.  430;  8  Am.  Neg.  Eep. 
324 ;  Baltes  V.  Basa  Foundry  di  Mach. 
Works,  129  ind.  185,  28  N.  E.  319;  Feather- 
Bton  y.  yewburgh  <£  C  Tump.  Road,  71 
Hun,  109,  24  N.  Y.  Supp.  603. 

A  municipal  corporation  is  not  responsi-  ' 


X.  Dutv  not  to  impeie  the  pHftHo  «M  of 
Mfihwaya,  148. 
XI.  Dtttiea    asButned    b»    empreaa  oontraot, 
1*6. 

XII.  DutlcB  arising  out  of  implied  oontract. 
a.  Carriers  of  paaamt/era,  150. 
1),  Oonaiyncea  of  gooda  conveyed  on 
raUwava,  162. 

c.  Paraona   gMng   pvUte  Rtkl&ftfoiM, 

152. 

d.  Maatera.  ltS8. 
&  handlorda,  154. 

XIII.  Duty  to  rebuild  party  wall,  lU. 

I.  Bcope  of  note. 

In  tbla  note,  vhlch  Is  one  ot  a  aerlea  dealing 
with  the  liability  of  emplorers  for  acts  of  In- 
dependent contractors,  the  authorities  apply- 
Inx  one  of  the  exceptions  to  the  general  rule 
relieving  the  employer  from  liability  are  pre- 
seuled. 

Th2  suthorltlea  relating  to  the  general  rule 
are  collated  In  the  nofe  to  &illlotte  r.  King 
Bridge  Co.  95  L.  R.  A.  620,  together  with  the 
antborltles  applying  sQch  rule  to  particular 
torts  and  acts.  The  exceptions  to  the  general 
rnte,  other  than  the  one  forming  the  subject- 
matter  of  this  note,  are  treated  In  tbe  follow- 
ing notes;  Vote  to  Thomas  Harrington,  65 
L.  R.  A.  742,  on  lAaWity  of  employer  for  aota 
of  independent  contt  actor  where  the  tniury  ia 
the  direct  reault  of  the  work  contracted  for; 
note  to  Jacobs  v.  Fuller  &  H.  Co.  65  L.  R.  A. 
883,  on  Liabttitg  of  employer  for  infuriea  eauaed 
by  performance  of  work  by  independent  con- 
tractor which  ia  danfferoua  vnleta  certain  pre- 
cauiiona  are  obnerved;  note  to  Louisville  &  N. 
R.  Co.  T.  Tow,  poat,  — ,  on  Liability  of  employ- 
er for  {njiirie«  occwrrfnf?  in  performance  of 
work  by  independent  contraator  where  employ- 
er*a  own  aot  ta  a  pro»tmate  oauae  of  the  in- 
}ury. 

The  authorities  as  to  who  are  Independent 
contractors  are  presented  In  note  to  Richmond 
T.  Sltterdlng,  65  U  R.  A.  445. 

II.  In  general. 

Another  of  the  quallflcatlons  of  the  general 
doctrine  enunciated  In  snbd.  II.  of  iiot«  to  8al- 
llotte  T.  King  Bridge  Co.  66  L.  R.  A.  620.  on 
General  niJ«  aa  to  abaenca  of  UabtUty  of  em- 
ployer for  tortt  of  independent  aontraetor,  re- 
salts  from  the  operation  of  a  principle  to  which 
66  L.  R.  A. 


ble  for  the  acts  of  an  independent  contractor 
where  it  has  let  a  particular  work,  where 
it  reserves  to  itself  no  craitrol  over  the  same 
except  the  right  to  see  that  it  conforms  tfr 
a  particular  standard. 

Vimennee  Water  Supply  Co.  v.  Whiter 
124  Ind.  376,  24  N.  E.  747 ;  Wabash,  St.  L. 
d  P.  R.  Co.  V.  Farver,  111  Ind.  195,  60  Am. 
Rep.  696,  12  N.  E.  296 ;  Staldter  v.  Bunting- 
ton,  153  Ind.  354,  55  N.  E.  88;  Baltes  v. 
Bom  Foundry  &  Mach.  Works,  129  Ind.  189. 
28  N.  E.  319;  Valparaiso  v.  Moffitt,  12  Ind. 
App.  250,  54  Am.  St.  Rep.  522,  39  N.  E. 
009;  Uppington  v.  'Netc  York,  165  N.  Y.  222, 
53  L.  R.  A.  550,  59  N.  E.  91 ;  Loganeport  t. 
/Hcfc,  70  Ind.  66,  36  Am.  Rep.  166;  Evans- 
vilh)  V.  Senhertn,  151  Ind.  42,  41  L.  R.  A- 
I  728,  68  Am.  St.  Rep.  218,  47  N.  E.  634,  51 

the  cases  reviewed  In  the  note  to  Jacobs  v> 
Fuller  ft  U.  Co.  66  L.  R.  A.  888.  on  Ltabtttty 
of  employer  for  infuriea  oauaed  by  performance 
by  independent  contractor  of  work  which  fa- 
dangeroua  unleaa  certain  precautions  are  ob- 
served, may  be  referred,  but  which  covers  a 
much  wider  domain  of  facta  than  tbat  which  la- 
presented  In  those  cases, — the  principle,  namely, 
that  "a  person  causing  something  to  be  done, 
the  doing  of  which  casts  on  him  a  dnty.  can- 
not escape  from  the  responsibility  attacblng- 
on  him  of  seeing  tbat  duty  performed  by  dele- 
gating it  to  a  contractor."  Dal  ton  v.  Angur 
(1881)  L  R.  6  App.  Cas.  740.  829.  50  I..  J.  Q. 
B.  N.  S.  689,  44  L.  T.  N.  6.  844,  SO  Week.  Rep. 
106,  per  Lord  Blackburn. 

In  an  earlier  case  the  same  eminent  Judge- 
(then  a  member  of  the  conrt  of  Queen's  bench) 
had.  In  an  opinion  which  was  submitted  to  tbe- 
House  of  Lords,  as  embodying  the  conclusions 
of  all  the  Judges,  noted  the  distinction  be- 
tween the  responsibility  of  a  person  who  "falls- 
to  perform  something  which  there  Is  a  legal  ob- 
ligation to  perform,  and  the  liability  for  tbe^ 
negligence  of  those  who  are  employed  In  the- 
work."  He  also  remarked  tbat  "tbe  liability 
for  an  omission  to  do  something  depends  en- 
tirely on  the  extent  to  which  a  duty  Is  Im- 
posed to  cause  that  thing  to  be  done ;"  that,  \a 
the  cases  which  are  governed  by  this  principle. 
"It  Is  Immaterial  whether  tbe  actual  actors- 
are  servants  or  not."  Mersey  Dodcs  &  Harbor- 
Board  V.  Olbbs  (1864)  L.  B.  1  B.  L.  98,  114. 
11  H.  L.  Cas.  686,  36  L.  J.  Bzch.  N.  8.  225,  12" 
Jur.  N.  B.  671,  14  L.  T.  N.  8.  677,  14  Week.  Bep. 
872. 

In  both  of  these  eases  Lord  Blackbnm  refers- 
with  approval  to  the  observation  of  Williams, 
J.,  In  Plckard  v.  Smith  (1861)  10  C.  B.  N.  S. 
470,  4  L.  T.  N.  8.  470, — that  tbe  rule  respect- 
ing the  noDlIablllty  of  an  employer  for  tbe- 
tortlouB  nets  of  a  contractor  "Is  Inapplicable 
to  cases  In  which  the  contractor  la  Intrusted- 
with  the  performance  of  a  doty  Incumbent  up- 
on his  employer,  and  neglects  Its  fulfilment, 
whereby  an  Injury  Is  occasioned."  This  remark- 
was  also  cited  with  approval  In  Penny  v.  Wim- 
bledon Urban  District  [1899]  2  Q.  B.  72,  78, 
68  L.  J.  Q.  B.  N.  8.  704,  80  L.  T.  N.  8.  615,  47" 
Week.  Rep.  565,  68  J.  P.  406,  and  Bower  V. 
Peate  (1876)  L.  R.  1  Q.  B.  DIt.  821.  828.  46  L. 
J.  Q.  B.  N.  8.  446,  86  U  T.  N.  &  821. 

In  Rardaker  v.  Idle  District  [18W]  1  Q.  B> 
335.  844,  66  L.  J.  Q.  B.  N.  8.  8M,^74  L.  T. 
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N.  E,  88;  Bedford  v.  T^eal,  143  Ind.  425,  41 
N.  E.  1020;  Boit\Dell  v.  Wakley,  149  Ind. 
64,  48  N.  E.  637;  Frankfort  v.  Coleman,  19 
Ind.  App.  368,  40  N.  E.  474;  Bluffton  v.  Mc- 
Afee, 12  Ind.  App.  490,  40  N.  E.  549. 
MetBTs.  Bacot  ft  Baffot,  for  appellee: 
The  complaint  states  a  good  cause  of  ac- 
tion. 

Indianapolia  v.  Marold,  25  Ind.  App.  428, 
58  N.  E.  512;  Park  v.  Adams  County,  3  Ind. 
App.  536,  30  N*.  E.  147;  Salem-Bedford 
Btone  Co.  v.  O'Brien,  12  Ind.  App.  217,  40 
N.  E.  430;  Nave  v.  Flack,  90  Ind.  205,  46 
Am.  Rep.  205;  Toledo  <£  W.  R.  Co.  v.  God- 
dard,  26  Ind.  185;  Alexandria  v«  Young,  20 
Ind.  App.  672,  61  N.  E.  109. 

The  appellant's  plea  in  abatement  is  not 
sufficient. 

a  (»,  44  Week.  Rep.  323,  60  J.  F.  196.  Smltb. 
Ij.  laid  It  down  tbat  one  of  the  in'onDds  on 
which  an  employer  may  be  charered  with  11a- 
hlllty  Is  that  be  "owed  such  a  duty  to  the  per- 
son Injured  that  be  coald  not,  bj  delegating  Its 
petfornanee  to  a  contvaetor,  rid  himself  of  tlw 
doty."  Be  cited  Hole  t.  Blttlngbonme  &  B. 
R.  Co.  (1861)  6  Hnrlst.  &  N.  488,  SO  L.  J. 
Bxch.  N.  S.  81,  3  L.  T.  N.  S.  760.  9  Week.  Rep. 
274;  PIckard  t.  Smith  (1861)  10  C.  B.  N.  8. 
470,  4  L.  T.  N.  8.  470;  Tarry  Ashton  (1876) 
L.  R.  I  (}.  B.  Dlv.  314.  4S  L.  J.  Q.  B.  N.  8.  260, 
84  U  T.  N.  8.  97.  24  Week.  Rep.  581 ;  Oray  t. 
Pollen  (1864)  6  Best  ft  8.  070,  84  L.  J.  Q.  B.  N. 
8.  26S,  11  L.  T.  N.  8.  569,  18  Week.  Rep.  2R7; 
and  observed  that  "the  ratto  decidendi  of  these 
cases  Is  tbat,  as  the  duty  was  imposed  opon  the 
defendant  by  law.  be  coald  not  escape  liability 
by  delegating  the  performance  of  the  duty  to  a 
contractor,  for  the  obligation  was  Imposed  upon 
the  defendant  to  take  the  necesBary  precautions 
to  ln8ar»  tbat  the  duty, should  be  performed." 

"Tbat  one  upon  whom  the  law  devolves  a 
daty  cannot  shift  It  over  upon  another  so  as 
to  exonerate  bimseU  from  the  consequences  of 
Its  nonperformsDce  Is,  we  think,  quite  clear." 
Soatbem  Ohio  R.  Co.  Uorey  (1890)  47  Ohio 
St.  207,  7  U  R.  A.  701,  24  N.  E.  269. 

"When  a  corporation  owes  a  duty  either  to 
Its  employees  or  to  the  public.  It  cannot  dele- 
gate the  perfonnance  of  that  duty  to  a  sabstl- 
tnte."  Texas  ft  P.  B.  Co.  t.  Joneman  (1886> 
18  C.  C.  A.  894.  80  D.  8.  App.  641,  71  Fed. 
930. 

"No  one  can  escape  from  the  burden  of  an 
obligation  imposed  npon  him  by  law  by  the 
engaging  for  Its  perftonnance  by  a  contractor." 
Banford  v.  Pawtueket  Street  R.  Co.  <189e)  19 
R.  I.  587,  83  L.  B.  A.  S64.  36  Atl.  67. 

III.  Duty  to  comply  toiih  ttatuit. 

Compare  with  the  cases  here  presented  those 
cited  In  snbd.  III.  of- note  to  Thomas  v.  Har- 
rington, 6S  L.  R.  A.  742,  on  lAaWity  of  em- 
ployer for  act»  of  Uutependenl  oonfraolor 
wkov  tnimv  it  (Hreet  result  of  wort  oon- 
troeted  for. 

The  reports  contain  a  large  number  of  cases 
In  which  the  pialotllf  has  been  held  to  be  en- 
titled to  recover  on  the  groond  that  the  damage 
snftcred  hy  him  resalted  from  the  infringement 
of  a  duty  Imposed  npon  the  defendant  by  a  stat- 
ute or  a  mnnlclpal  ordinance. 
66  L.  R.  A. 


Baltes  V.  Boss  Foundry  da  Mack.  WorkBr 
129  Ind.  185,  28  N.  E.  319;  Jones  v.  Feri, 
121  Ind.  140,  16  Am.  St.  Rep.  379,  22  N.  E. 
882;  Jaggard,  Torts,  pp.  213-215;  Kanacx 
City  T.  Slangstrom,  53  Kan.  431,  36  Pac. 
706;  Amerioan  Exp.  Co.  v.  Patterson,  73 
Ind.  430;  2  Black,  Judgm.  §3  777,  781; 
Elliott  T.  Hoyden,  104  Mass.  ISO. 

The  liability  of  two  or  more  persons  who 
jointly  enga^  in  the  commission  of  a  tort  is 
joint  and  several,  and  gives  the  same  right» 
of  action  to  the  person  injured  as  a  joint 
and  several  contract.  Consequently  a  judg- 
ment recovered  against  one  of  two  joint 
tort  feasors,  remaining  unsatisfied,  is  no  bar 
to  an  action  against  the  other  for  the  sama- 
tort. 

Bdltea  t.  Btua  Foundry  <£  Maoh.  Worka, 

1  In  Gray  v.  Pnfien  (1864)  S  Best  ft  8.  970, 
34  L.  J.  Q.  B.  N.  S.  265,  11  L.  T.  N.  S.  069. 
IS  Week.  Rep.  257,  tbe.  plaintiff  declared  for 
damage  to  his  wife  from  falling  Into  a  drain 
made  in  the  highway  by  the  defendant  under  a 
power  given  by  the  metropolis  local  management 
act,  18  ft  19  Vict,  chap.  120.  The  Injnry  was 
caused  by  tbe  negligence  of  the  contractor  en- 
gaged for  tbe  work,  who  bad  not  filled  the 
drain  properly,  as  was  required  by  the  stat- 
ute. The  plalntltr  contended  tbat  the  person 
making  tbe  drain  was  responsltde  If  the  duty 
Imposed  on  him  by  the  statnte  was  not  per- 
formed and  damage  vns  eansed  there1>y,  and 
that  tbe  complaint  was  of  an  omission  to  per- 
form a  duty  Imposed  by  statute,  not  of  a  wrong- 
ful act  of  commission  by  a  contractor  b^ontf 
the  scope  of  his  employment.  In  dlscnssing- 
this  contention,  Erie,  Cb.  J.,  referred  to  the 
principles  laid  down  In  Hole  v.  SIttlngboume 
&  S.  R.  Co.  (1861)  6  HarlBt.  ft  N.  488,  SO 
L.  J.  Exch,  N.  S.  81,  3  L.  T.  N.  S.  760.  9  Week. 
Rep.  274,  and  PIckard  v.  Smith  (1861)  10  C. 
B.  N.  8.  470.  4  Ij.  T.  N.  S.  470,  and  pro- 
ceeded tbns:  "For  these  reasons  It  appear* 
to  ns  that  the  defendant  Pnllen  Is  not  excused 
from  liability  for  the  omission  to  fill  up  tbe 
drain  properly  on  the  ground  tbat  he  had  em- 
ployed a  contractor  to  do  that  duty  for  bim, 
and  tbe  contractor  was  negligent  and  left  the 
duty  unperformed.  We  think  that  the  duty  was 
Implied  in  the  grant  of  tbe  power  to  open  tbe 
drain  In  a  highway  in  |  77,  and  was  expressed 
In  I  110;  and  that  this  statutable  duty  Is  ere- 
ated  ...  by  I  111,  imposing  a  penalty  to 
be  enforced  solely  by  enforcing  the  penalty. 
The  penalty  Imposed  by  |  111  appears  to  ns  to 
be  a  ctonnlatlve  remedy.  The  question  is, 
whether  tbe  verdict  should  be  entered  agafaut 
the  defendant  Pullen  (the  employer],  and  we  an- 
swer that  qnestlon  in  the  afflrmatlve." 

In  Hardaker  v.  Idle  District  [1896]  1  Q.  B. 
336.  65  L.  J.  Q.  B.  N.  &  863,  74  Ij.  T.  N.  8.  68, 
44  Week.  Bep.  823.  60  J.  P.  106,  this  decision 
was  cited  with  approval  by  Llndley,  L.  J.,  who 
noted  that  Lord  Chelmsford,  In  Wilson  v. 
Merry  (1868)  L.  R.  H.  L.  Sc.  App.  Caa' S26, 
341,  19  L.  T.  X.  8.  30,  had  expressed  some  doubt 
as  to  the  correctness  of  this  decision,  but  that 
It  had  never  been  overruled  or  considered  an- 
satisfactory  Ity  any  other  judge. 

Section  58  of  the  English  railways  clauses 
consolidation  act  1845  provides  that,  if  the 
company  shall.  In  the  course  of  mining  OieL 
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120  Ind.  185,  28  N.  K.  319;  Kansas  City  v. 
Stangstrom,  63  Kan.  431,  36  Pac.  706; 
American  Emp.  Co.  v.  Patterson,  73  Ind. 
430;  Jaggard,  Torta,  pp.  213-215.  2  Black, 
Judgm.  9S  777,  781;  Elliott  v.  Hayden,  104 
Ma«s.  180. 

A  citj  or  town,  when  having  work  done 
upon  ite  streets  or  bridges,  although  by  a 
contractor,  ia  bound  to  see  that  such  pre- 
«auti(MU  are  used  while  the  work  is  in  pro- 
gresB  as  are  reasonably  necessary  to  protect 
travel. 

Indianapolia  v.  Marold,  26  Ind.  App.  428, 
58  N.  E.  512;  Park  v.  Adams  County,  3  Ind. 
App.  538,  30  N.  E.  147;  Dill.  Mun.  Corp. 
S  1027;  2  Black,  Judgm.  |  777;  Elliott  v. 
Hayden,  104  Mass.  180. 

Manks,  J.,  delivered  the- opinion  of  the 
ooort; 

This  a«tion  waa  brought  by  appellee 
against  appellant  in  March,  1900,  to  re- 


Mat. 

cover  danmges  for  personal  injuries  received 
in  October,  1898,  by  stepping  into  an  »ea- 
vatitm  in  one  of  the  streets  of  said  city.  A 
trial  of  said  cause  resulted  In  a  verdict  in 
favor  of  appellee,  and,  over  a  motion  for  a 
new  trial,  ju^ment  was  rendered  thereon 
against  appellant. 

The  errors  assigned  call  in  question  the 
action  of  the  court  in  overruling  the  demur- 
rer to  the  complaint,  in  sustaining  appellee's 
several  demurrers  to  the  second,  third,  and 
fourth  paragraphs  of  answer,  and  in  over- 
ruling appellant's  motion  for  a  new  triaL 

It  is  insisted  by  appellant  that  the  e<Mn- 
plaint  is  insufficient,  because  ( 1 )  it  appears 
from  the  allegations  contained  therein  that 
said  excavation  was  made  by  a  contractor  in 
performing  the  work  of  improving  a  pablie 
street  of  appellant  under  a  contract  with  ap- 
pellant, and  it  is  not  averred  that  appellant 
had  aiqr  noUoe  ot  knowledge  of  the  exist- 
enoe  of  «aid  noavation  at  or  beftnre  tbn 
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railway,  use  or  interfere  with  any  road.  It  shall 
from  time  to  time  make  good  all  damage  done 
by  It  to  sacb  road.  A  railway  company  used 
certain  roads  by  the  carriage  of  stooe,  bricks, 
timber,  and  other  materials  over  the  same,  to 
be  nsed,  and  which  were  actually  nsed,  In  the 
making  ot  the  said  railway  and  works.  In  the 
opinion  of  two  Justices,  It  had  thereby  done 
damage  to  such  roads.  It  was  held  that  onder 
the  above  provlsloa  It  was  liable  to  make  good 
the  damage  so  done,  although  the  materials 
were  really  conveyed  In  the  carts  of  the  con- 
tractors, or  Bubcontractors,  or  of  other  per- 
sons employed  by  It.  Weirt  Biding  «i  O.  R.  Co. 
V.  Wakefield  Local  Bd.  of  Health  (1864)  S3 
L.  3.  Mag.  Cas.  N.  8.  1T4.  Blaekbom.  J.,  said 
"The  company  have  not  In  the  present  case  used 
the  road  by  their  immediate  servants ;  hot  they 
have  used  tt  In  the  way  which  the  legtslature 
most,  I  think,  have  Intended,  and  have  caused 
great  additional  tralilc  along  the  road  by  the 
contractors,  and  by  people  pat  In  motion  hj  the 
contractors." 

The  liability  of  a  street  railway  company  to 
pay  damages  to  third  persons  for  Injuries  re- 
sulting from  Its  performance  of  the  work  of 
reeonstnictlng  a  highway  bridge  over  a  canal, 
such  work  being  done  under  a  permit  granted 
apon  the  condition  that  those  damages  shall  be 
paid,  cannot  be  avoided  by  delegattng  the  work 
to  a  contractor. 

In  Weber  v.  Buffalo  R.  Co.  (1897)  20  App. 
Dlv.  292,  47  N.  Y.  8upp.  7,  the  court,  after  stat- 
ing Its  conclDslon  that.  In  availing  itself  of  the 
license  so  given,  the  defendant  Impliedly  un- 
dertook to  perform  the  same  duty  In  respect 
to  the  highway  as  that  which  the  etate  Itself 
was  bound  to  discharge  through  Its  agents,  via., 
to  place  proper  safeguards  for  the  protection 
of  the  traveling  public,  proceeded  thus:  "It 
this  construction  be  correct,  then  the  defendant 
waa  llaUe  for  damages  occurring  from  Its  neg- 
lect or  failure  to  perform  this  duty,  as  It  would 
be  for  any  other  neglect  of  duty.  The  company 
stands  exactly  in  the  position  of  the  state,  and 
la  equally  liable  for  Its  negligence  In  this  regard. 
When  It  assumed  the  duties  Imposed  by  the  per- 
mit. It  made  Itself  liable  for  all  Injuries  resnlt- 
Ing  from  Its  nonperformance  or  Insnfllclent  per- 
66L.  R.  A. 


formance.  The  company  could  not  relieve  It- 
self from  the  obligation  Imposed  by  Its  cove- 
nant with  the  state.  I^  cMitraetUig  with  an- 
other to  faiai  IL  It  was  an  InpenUve  duty 
required  by  the  permit,  and  the  company  was 
not  absolved  from  Its  duty  and  responslUllty 
because  It  employed  a  contractor  to  do  the 
work,  who  aaaumed  to  protect  and  save  harm- 
less the  company.  A  failure  to  safeguard  an  ck- 
cavatlon  or  opening  In  a  public  highway  or 
bridge,  by  those  who  have  assumed  that  duty 
from  the  state,  makes  the  party  who  has  as- 
sumed the  obligation  liable  to  an  action  at  the 
suit  of  anyone  who  has  sastalned  a  special  dam- 
age." 

Where  one  who  had  contracted  with  a  elty 
for  the  construction  of  a  sewer  Injured  the 
ptalntlfTs  business  by  an  unnecessary  prolon- 
gation of  the  work.  It  was  held  that,  as  the 
statute  under  which  the  municipality  acted  cre- 
ated a  liability  to  "persons  who  might  In  any 
wise  snffer  Injury  to  their  persons  or  property," 
recovery  might  be  bad  for  the  Injury  thus  In- 
dieted,  although  It  waa  consequential  In  Its 
nature.  Williams  v.  Tripp  (1877)  11  R.  I, 
454,  The  court  said :  "A  statute  confers  upon 
the  city  of  Providence  the  power  to  make  sew- 
ers In  the  streets  of  the  city.  This  power  can- 
not be  exercised  without  a  remission  of  the 
duty,  and,  therefore,  by  Implication,  the  duty  Is 
suspended,  while  a  sewer  Is  making,  for  so  long 
a  time  as  Is  reasonably  necessary  to  do  the  work. 
Bat  beyond  that  the  Implication  does  not  go ; 
and,  therefore.  If  more  time  Is  taken,  It  Is  taken 
In  violation  of  the  statutory  dnty,  and  any  per- 
son who  Is  specially  injured  therein,  either  In 
his  person  or  his  property,  Is  entitled  to  In- 
demnity under  the  statute.  This  would  hardly 
be  disputed  If  the  city  had  made  the  sewer  for 
Itself.  The  contention  Is  that  the  cl^  did  not 
Incnr  liability,  because.  Instead  of  making  the 
sewer  for  Itself,  It  let  It  out  to  be  made  hr  a 
contractor."  The  conrt  remarked  that  the 
cases  cited  would  have  value  as  precedents.  If 
the  city  were  being  sued  for  some  tort  or  neg- 
ligence of  the  contractor  or  his  men,  not  amount- 
ing to  a  public  nuisance ;  but  that  under  the 
elrenmstancea  they  had  no  pertinence.  "Here 
the  city  is  sued  for  neglecthis^  Its  atalntory 
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time  of  appellee's  injurj;  (2)  it  apprars 
from  ttie  complaint  that  appellee  was  guilty 
of  tnntributory  negligence. 

It  appears  from  the  complaint  that  on  the 
night  of  October  14,  1898,  appellee  was 
walking  along  a  public  sidewalk  in  the  city 
of  Anders<ni,  and  that  she  fell  Into  a  deep 
excavation  extending  acrou  said  sidewalk, 
and  was  injured;  that  said  sidewalk  was 
"reiy  much  traveled  by  persons  aa  foot; 
that  the  excavation  across  said  sidewalk 
was  of  such  a  oluuraeter  as  to  render  said 
ndewalk  dangerous  and  unsafe  for  travel, 
and  greatly  to  endanger  Ufe,  Umh,  and  tiie 
safety  of  peiwHis  traveling  upon  said  side- 
walk in  the  ni^ttime."  There  were  no 
guards,  I^hta,  aignala,  or  other  warnings  of 
danger  to  the  public  about  or  near  said  ex- 
cavation. Appellee  had  no  notice  or  knowl- 
edge ot  the  existence  of  said  excavation, 
and  she  was  unable  to  see  ihe  same,  on  ac- 
eount  of  the  darkness  of  the  night.  Said  ex- 

dat7.  It  mjn.  In  excuse,  that  the  dntj  was 
suspended  for  tiie  time  being  br  the  making  of  a 
sewer  In  the  street,  utder  an  antborlt?  con- 
ferred on  the  dty  1^  statnte.  The  answer  Is 
that  the  work  on  the  sewer  was  nnreasonabl; 
prolonged.  The  city  replies  that  It  la  not  to 
Name  for  that,  becaase  the  making  of  the  sever 
was  committed  to  a  contractor.  Then  comes 
the  qoMtlon  whether  the  ettj  can,  by  making 
a  contract  for  Its  own  benefit,  relax  the  oh- 
flgatlon  of  a  duty  Imposed  npon  It  by  statute, 
for  the  benefit  of  the  pnbltc.  We  Qilnk  It  can- 
not. The  city  has  both  the  doty  to  perform  and 
the  power  to  exercise^  and.  If  It  exerclaei  the 
power.  It  U  bound  to  oerdse  it  so  as  not  nn- 
neeeaaarllr  to  drcomscrlbe  or  aoapend  the  dnty. 
It  may  make  the  sewer  Itoelf,  or  It  may  com- 
mit the  making  to  contractors;  bnt,  If  It  electa 
to  commit  the  making  to  contractora.  It  must 
still  see  to  It  that  tbe  streets  are  not  unneces- 
sarily obstmcted,  for.  In  whichever  way  the 
work  ta  done,  the  duty  to  keep  the  streets  safe 
and  convenient  Is  the  same." 

The  owner  of  a  hotldlng  constructed  by  In- 
dependent contractora  Is  liable  for  the  death  of 
one  killed  by  a  collapse  of  the  building  because 
of  a  violation  of  N.  Y.  lAwa  1892,  chap.  275, 
i  483.  limiting  the  wel^t  allowable  on  a  auper- 
flelal  foot  of  brickwork  fonndatlon.  If  such  owner 
knew  of  fiie  violation.  Pltoher  v.  Lennoo 
(1896)  12  App.  Dlv.  S66,  42  N.  T.  Supp.  160 
(1896)  16  Misc.  609,  38  N.  Y.  Supp.  1007.  The 
coart  said :  "It  Is  a  matter  of  little  moment 
whether  we  designate  the  action  sb  oue  framed 
for  negligence  In  fact  or  negligence  In  law,  or 
lor  the  creation  of  a  nulaance,  becaiue,  opoa  the 
allegattons  of  the  complaint  and  the  proof  of- 
fered, there  was  legal  warrant  for  holding  the 
defendant  liable  upon  the  ground  that  he  know- 
ingly violated  a  statute  which,  among  other 
things,  was  enacted  to  protect  human  life. 
,  .  ,  Apart  from  the  favorable  view  which 
the  learned  trial  Jodge  took  of  the  defendant's 
position,  by  charging  requests  on  the  subject 
of  negllKence,  he  In  effect  predicated  defend- 
ant's liability  npon  the  finding  of  two  facts  by 
tbe  Jury, — Orst,  that  the  buildings  felT  because 
of  too  moch  weight  at  a  given  point  In  viola- 
tion of  the  statute,  and,  second,  that  the  de- 
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cavati(Mi  was  made  an  independent  con- 
tractor under  a  contract  with  appellant  for 
tbe  improvement  of  a  public  street,  and  the 
sidewalks  on  each  side  thereof.  Said  con- 
tract provided  that  said  ctmtractor  "should 
maintain  the  sidewalks  idong  said  street 
during  the  construction  of  said  improvonent 
safe  for  travel  by  the  general  public,  and 
that  he  should  properly  gnard  all  places  of 
danger  along  said  street  during  the  oon- 
struction  of  said  Improvement."  That  ap- 
pellant had  full  notice  and  knowledge  that 
said  excavation  was  made  across  said  side- 
walk, and  knew  of  its  existence  from  the 
time  it  was  made.  It  is  evident  that  the 
complaint  is  not  open  to  the  objections 
nrgal. 

The  fiuita  allq^  in  the  third  paragraph 
of  answer  show  tiiat  the  excavation  into 
which  appellee  fell  was  made  by  an  inde- 
pendent cmtraetoT,  under  a  contract  with 
appdiant  for  the  improvement  of  a  puUie 

fendant  knew  the  unlawful  weight  was  Im- 
posed, or  had  notice  of  It  Such  a  finding, 
with  evidence  to  support  It,  firmly  establlshss 
the  defendant's  liability,  becaase  It  cannot  bs 
doubted  that  an  owner  who  permits  the  doing 
of  an  Illegal  act  by  one  whom  he  baa  employed, 
from  which  damages  flow,  la  liable  therefor 
when  BBch  act  Is  committed  In  tbe  perform- 
ance of  the  work  to  be  done,  and  constltntes  a 
breach  of  tbe  duty  laid  npon  such  owner.  He 
Is  not  at  liberty  to  stond  hj,  witii  knowledge  of 
the  breach  of  law,  and  escape  liability  merely 
becaase  the  actual  work  Is  being  done  by  an- 
other, whether  such  other  be  an  Independent 
contractor  or  an  agent  for  whose  doings  he 
would.  In  general,  be  responsible.  The  duty  la 
laid  upon  the  owner ;  and,  although  possibly 
cases  might  exist  where  he  would  not  be  liable, 
this  cannot  be  true  where  he  has  knowledge  of 
what  Is  being  done  and  makes  no  eBott  to  stop 
it." 

Where  the  ordinance  of  a  municipal  corpora- 
tion required  the  owner  of  any  materials  which 

formed  an  obstruction  In  Its  streets  or  side- 
walks to  prepare  and  place  lights  thereon  be- 
fore dark  with  sncb  care  and  diligence  as  rea- 
sonably to  secure  their  burning  until  daylight, 
such  owner  Is  liable  for  any  Injary  that  arises 
to  others  In  consequence  of  the  n^ligent  per- 
formance of  this  duty,  whether  it  was  per- 
formed by  himself  or  by  a  contractor  employed 
by  him.  Wilson  v.  White  (1883  )  71  Ga.  606, 
61  Am.  Rep.  269.  It  was  held  that  the  trial 
Judge  had  prtqwrly  refused  to  charge  that.  If 
the  defendants  snblet  the  work  to  a  contractor, 
they  woaid  not  be  liable  If  tbe  Injury  was  cansed 
by  his  negligence  or  that  of  his  servants, — "It 
the  lights  were  In  point  of  fact  displayed,  the 
lamps  properly  filled  and  lighted,  and  were, 
from  some  unknown  cause,  extinguished,  or 
from  no  negligence  of  defendants,  that  was  all 
the  law  required;  that  It  did  not  require  the 
defendants  to  stand  gnard  over  the  Ilghto  all 
nl^f 

A  person  Injured  by  falling  through  a  wooden 
trapdoor  over  an  excavation  In  a  aidewalli  can, 
where  such  coverings  are  prohibited  by  an  or- 
dinance of  the  city,  recover  against  the  owner 
of  the  adjoining  premises,  notwithstanding  the 
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street  in  said  city.  It  is  insisted  by  appel- 
lant that  a  municipal  corporation  is  not 
liable  for  the  negligence  or  the  wrongful 
acta  of  an  independent  contractor  in  the 
work  of  improving  a  public  street  under  a 
contract  with  such  corporation,  and  that  for 
this  reason  the  court  erred  in  sustaining 
appellee's  demurrer  to  said  third  para- 
graph of  answer.  The  general  rule  is  that 
an  employer  is  not  liable  for  an  injury 
caused  by  the  negligence  or  wrongful  acts  of 
an  independent  contractor  in  executing  the 
work  in  compliance  with  his  contract;  but 
this  rule  does  not  apply  when  the  contract 
requires  the  performance  of  work  intrinsi- 
cally dangerous.  Bvatuville  v.  Senhenn,  151 
Ind.  42,  59,  41  L.  R.  A.  728,  69  Am.  St.  Rep. 
218,  47  N.  E.  fl34,  51  N.  E.  88;  Loganspori 

fact  ttiat  a  few  days  before  the  accident  sacb 
owner  employed  a  carpenter,  who  was  an  ln< 
depeodent  contractor,  to  repair  the  door,  and 
tbe  Deglfgeoce  of  the  latter  cootribated  to  tbe 
accident.  Barry  t.  Terklldsen  (1887)  72  Cal. 
254.  1  Am.  St.  Bep.  OS,  13  Pac.  6B7. 

A  railroad  corporation  operating  the  road  of 
another  corporation  under  a  contract  Is  an 
"agent"  of  the  latter  company  within  the  mean- 
ing of  t  43  of  the  genera]  railroad  act  of  Mich- 
igan (Conip.  Laws,  f  1987)  ;  and  tbe  neglect  by 
sacb  agent  of  tbe  duty  to  erect  or  maintain 
feneea  alone  the  line  of  tha  road,  eojolned  by 
the  statate,  will  render  tbe  corporation  owning 
tbe  road  liable  tor  all  conaeqnent  damages.  Bay 
City  &  B.  8.  B.  Co.  T.  Aastln  (1870)  21  Ulch. 
390. 

The  emplorer  was  also  held  Uable  under  tbe 
following  clrcnmBtances : 

Where  a  contractor  for  the  construction  of  a 
railway  Tlolatei  tbe  provisions  of  a  statute  re- 
quiring railway  companies  to  make  proper  blRb- 
way  crossings  and  beep  them  In  repair.  Taylor, 
B.  *  H.  R.  Co.  T.  Warner  (1895;  Tex.  CIt. 
App.)  81  8.  W.  ee.  Reversed  In  (1896)  88  Tex. 
842,  82  8.  W.  868  (holding  that  a  charge  whlcb 
embodied  tbe  theory  that  tbe  fiict  tbat  tbe  com- 
pauy'a  engineer  had  no  authority  over  the  con- 
tractor, except  to  see  that  the  road  was  con- 
structed according  to  details,  conclusively  nega- 
tived the  company's  liability,  was  erroneous,  aa 
being  Inapplicable  to  tbe  evidence).  On  the  sec- 
ond appeal  of  tbis  case  ([1898]  92  Tex.  S86, 
SO  8.  W.  120)  tbls  aspect  of  tbe  defendant's 
liability  was  not  alluded  to,  recovery  being  al- 
lowed on  tbe  ground  of  the  company's  having 
exercised  a  reserved  power  to  select  tbe  loca- 
tion of  the  crossing.  See  sabd.  X.  of  note  to 
Richmond  ▼.  81tterdlng,  66  L.  B.  A.  445,  on 
When  fferam  employed  f«  deemed  to  tm  an  ht- 
dependent  eoniractor. 

Where  such  a  contractor  Infringes  the  duty 
Imposed  upon  the  company  to  place  cattle 
gaards  or  stops  at  the  points  of  entering  and 
leaving  the  flelds  or  lucloaares  throufl^  wblcb 
line  mni.  Honston  k  Q.  S.  TL  Ot.  v.  Ueador 
(1878)  BO  Tex.  77. 

Where  snch  a  contractor  failed  to  comply 
wltb  a  statute  requiring  railway  companies  and 
their  agents  to  erect  and  maintain  fences  along 
tbe  line  of  tbe  road.  Gardner  v.  Smith  (1869) 
7  Mich.  410,  74  Am.  Dec.  722  (liability  of  rail- 
way company  affirmed,  arguendo.  In  a  case 
where  the  contractor  waa  the  defendant). 
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V.  Dick,  70  Ind.  65,  78-81,  36  Am.  Rep.  166, 
and  cases  cited;  Park  v.  Adams  County,  3 
Ind.  App.  630,  538,  641,  30  N.  E.  147.  and 
cases  cited;  2  Dill.  Mun.  Corf.  4th  ed. 
§S  1028.  1029;  Elliott.  Roada  &  Streets, 
§  633;  1  Shearm.  &  Redf.  Neg.  Sth  ed.  SS 
164-168.  A  municipal  corporation  is  cfaargea 
with  the  duty  of  maintaining  its  streets  in 
a  reasonably  safe  condition  for  travel. 
Cratcfordsville  v.  Smith,  79  Ind.  308,  310, 
41  Am.  Rep.  612,  and  eases  cited;  Indianapo- 
lis T.  Doherty,  71  Ind.  5,  and  cases  cited; 
CenterviUe  v.  Woods,  57  Ind.  192,  195.  As 
between  the  municipal  corporation  and  the 
public,  the  duty  rests  primarily  upon  the 
corporation,  and  cannot  be  evaded  or  sus- 
pended by  any  tect  of  its  own.  Logansport  v. 
Diok,  70  Ind.  65,  38  Am.  Rep.  166;  Park  v. 

Where  such  a  contractor  failed  to  comply 
with  a  statute  requiring  railway  companlea  to 
restore  to  a  safe  condition  hlgbways  opon  which 
they  entered  In  the  course  of  prosecuting  the 
work  of  construction.  Deming  t.  Terminal  R. 
Co.  (1800)  40  App.  Dlv.  408,  68  N.  T.  Sapp. 
616. 

Where  the  contractor  for  the  construction  of 
a  street  railway  Infringed  a  statute  requiring 
the  company  to  put  the  streets  and  highways. 
In  wblcb  It  laid  any  rails.  In  as  good  condition 
as  tbey  were,  and  keep  In  repair  each  portions 
of  the  streets  aa  should  be  occupied  by  Its 
tracks.  Sanford  v.  Pawtncket  Street  B.  Co. 
(1896)  19  K.  I.  537,  38  L.  B.  A.  864,  35  Atl. 
67  (where,  however.  It  was  held  tbat  the  obli- 
gation created  by  the  statute  bad  no  relevance, 
as  the  accident  was  caused  by  the  negligence 
of  tbe  contractor  In  stretcblog  a  wire  across  tbe 
street  during  the  progress  of  tbe  work). 

Where  tbe  defendant  obtained  permlaslon 
from  civil  authorities  to  open  a  trench  In  a 
street,  and  the  contractor  employed  failed  to 
fill  It  In  tbe  manner  required  by  an  ordinance. 
Colgrove  Smith  (1884)  102  Cal.  220,  27  U  B. 
A.  690.  86  Pac.  411. 

Where  the  contractor  maintained.  In  contra- 
vention of  a  municipal  ordinance,  an  excavatl<H> 
In  a  Bcreei.  Spence  v.  Schultz  (1894)  103  Cal. 
208.  87  Pac.  220. 

Where  an  ordinance  requiring  excavations  Id 
streets  to  be  fenced  at  nlgbt  Is  violated  by  a 
contractor.  Kepperly  v.  Ramsdeo  (1876)  S3 
111.  354. 

Where  a  contractor  failed  to  fence  off  a 
building  under  erection  In  accordance  with  the 
provisions  of  a  police  act.  BInnle  v.  Parlane 
(1825)  4  Sc.  Bess.  Cas.  let  aeries,  122;  Chap- 
man T.  Parlane  (1826)  8  8c.  Seaa.  Cms.  1st 
aeries,  686. 

Where  a  bouae  owner,  in  rebuilding  a  party 
well.  Infringed  the  building  regulations  of  tbe 
muDlclpallty.  Fowler  v.  Saks  (1890)  7  Mackey. 
670,  7  L.  B.  A.  649. 

Bee  also  tbe  cases  dealing  wltb  tbe  liability 
of  mnnlelpalltlea  for  the  unsafe  condition  of 
highways,  —  sabd.  IV.,  infra. 

Aa  to  tbe  statutory  duty  In  England  to  re- 
build a  party  wall  with  reasonable  deepatcb 
aftar  It  has  been  taken  down,  see  Jolllffe 
Woodhouse  (1894)  10  Times  L.  B.  B68,  sabd. 
XI I L,  infra. 

One  of  the  eases  In  which  the  Georgia  Clvlt 
Cods  of  iros,  i  8819,  declares^  emploxer  to 
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Adanu  County,  3  Ind.  App.  S86,  5S8-641,  80 
N.  E.  147,  and  cases  cited;  Robhina  t.  Chi- 
cago, 4  Wall.  667,  18  L.  ed.  427;  Bt.  Paul 
Water  Co.  t.  Ware.  18  Wall.  666,  21  L.  ed. 
485;  Bruaao  Buffalo,  00  N.  T.  679,  and 
cases  eited;  Dill.  Hun.  Corp.  $  1027;  note 
to  Qoddard  v.  Harpgwiell,  80  Am.  St.  ^p. 
411-413. 

Judge  Dillm,  in  bis  work  on  Municipal 
Corporations,  6th  ed.  S  1027,  says  on  this 
subject :  "Whether  the  duty  of  maintainiog 
the  streets  in  a  safe  condition  for  public 
travel  and  use  is  specially  imposed  on  the 
corporation,  or  is  deduced  in  the  manner  be- 
fore stated,  it  rests  primarily,  as  respects 
the  public,  up<m  the  corporation;  and  the 
obligation  to  discharge  this  duty  cannot  be 
evaded,  suspended,  or  cast  upon  others  by 

be  liable  Is  "when  the  wronsful  act  la  the  viola- 
tion of  a  duty  Imposed  by  statute."  See  Atlanta 
A  F.  R.  Co.  V.  Klffiberly  (1891)  87  Qa.  181,  27 
Am.  St.  Rep.  231,  13  8.  E.  277. 

Id  order  that  an  emploTer  may  be  held  liable 
on  the  grouod  that  hfs  contractor  violated  a 
statntor;  duty  Imposed  upoD  him,  the  terms  of 
the  statute  rnuBt  be  such  as  to  show  that  the 
lefflslatare  Intended  to  subject  him  to  an  express 
and  definite  obligation,  either  as  regards  the 
work  which  he  Is  to  do  or  as  regards  the  manner 
Iq  which  hi;  la  to  do  It. 

In  Halifax  v.  Lordly  (1892)  20  Can.  S.  C. 
505,  where  the  plaintiff.  In  tbe  darknesa  wblcb 
supervened  wben  an  electric  light  went  out  and- 
denly,  was  Injured  by  coming  Into  colllalon  with 
a  hydrant  on  the  footpath,  tbe  court,  whUe  tally 
conceding  the  correctness  of  the  principle  that, 
"where  a  particular  duty  Is  Imposed  upon  any 
person  as  Incidental  to  tbe  doing  of  any  work 
which  be  by  statute  la  authorized  to  do,  such 
person  cannot,  by  employing  a  contractor  to  do 
tbe  work  authorized,  evade  reaponalblllty  to  a 
person  Injured  by  tbe  nonfalfllment  of  the  In- 
cidental duty  Imposed,"  denied  that  this  prin- 
ciple was  applicable  under  the  clrcmmstancea. 
It  was  considered  that  the  statutes  concerning 
the  lighting  of  the  city  had  not  Imposed  upon 
tbe  coondi  tbe  dnty  of  lighting  the  city  by 
works  of  their  own,  or  enabled  them  to  raise 
the  funds  necessary  for  tbe  purcbaae  or  erection 
and  maintenance  of  tbe  necessary  works;  that 
they  bad  In  effect  no  power  but  that  of  entering 
Into  contracts  wltb  persons  able  to  aupply  the 
light  wblcb,  in  the  exercise  of  their  discretion, 
tbe  council  should  tbink  necessary ;  and  that 
they  had  exercised  this  power  by  tbe  contract 
Into  wblcb  tbey  bad  entered  with  the  elec- 
tric light  company.  By  tbus  exercising  the 
statutory  power  vested  In  them  they  had  fully 
discharged  tbe  duty  Imposed  upon  them  by  tbe 
statute;  they  were  not  In  the  position  of  one 
who  onploys  another  to  do  work  which  the  em- 
ployer la  bound  to  do  himself.  The  case,  there- 
fore, was  governed  by  the  ordinary  rule,  which 
declares  that,  If  anyone  suffers  Injury  from  any 
negligence  In  the  execution  by  tbe  contractors 
of  the  work  they  have  undertaken,  tbe  con- 
tractors alone  are  responsible. 

In  Cbartlera  Valley  Qas  Co.  ▼.  Lynch  (1888) 
118  Fa.  862,  12  Atl.  485.  where  an  explosion 
of  gas  occurred  as  a  result  of  the  fact  that  an 
elbow  In  tbe  pipe  broke  In  consequence  of  tbe 
negligent  manner  In  wblcb  tbe  trench  was  filled, 
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any  act  of  its  own.  Therefore,  according  to 
the  better  view,  where  a  dangerous  excava- 
tion is  made,  and  negligently  left  open 
(without  proper  lights,  guards,  or  cover- 
ing), in  a  traveled  street  or  sidewalk,  by  a 
contractor  under  the  corporation  for  build- 
ing a  aewer  or  other  improvement,  the  cor- 
poration is  liable  to  a  person  injured  there- 
by, although  it  may  have  had  no  immediate 
control  over  the  workmen,  and  had  even 
stipulated  in  the  contract  that  proper  pre- 
cautions should  be  taken  by  the  contractor 
for  the  protectitm  of  the  public,  and  making 
him  liable  for  accidents  occasioned  by  liia 
neglect." 

"Sec.  1030.  Accordingly,  the  later  and  bet- 
ter considered  cases  in  this  country  respect- 
ing streets  have  firmly,  and,  in  our  judg- 

tbe  court  declined  to  accept  tbe  contention  that 
tbe  rule  now  under  review  was  applicable  to  the 
case,  since  the  statute  relied  upon  for  the  pur- 
pose of  charging  a  gas  company  wltb  liability 
for  an  explosion  of  gas  merely  declared  that 
"any  company  laying  pipe  line  under  tbe  pro- 
vlalona  of  the  act  should  be  liable  for  all  dam- 
ages occasioned  by  reason  of  tbe  negligence  of 
said  company." 

If  tbe  statute  relied  npon  npressly  provides 
for  the  contingency  of  tbe  work's  being  executed 
under  an  Independent  contract,  and  declares 
that  the  duty  must  be  fulfilled  by  tbe  employee 
or  the  contractor,  the  statute  will  not  ordinarily 
be  construed  as  enlarging  tbe  personal  liability 
of  tbe  employer,  the  Intention  of  the  legislature 
being  presumed  to  be  that  the  duty  shall  tben 
be  discharged  by  tbe  employer  only  wben  the 
work  is  done  under  bis  Immediate  control. 

Sucb  was  tbe  conclusion  arrived  at  with  re- 
gard to  tbe  effect  of  tbe  New  York  ordinance 
wbich  wu  approved  September  25.  1895,  amend- 
ed November  18,  1895,  and  continued  In  force 
by  Greater  New  York  charter,  1  41,  and  which 
provided,  under  penalties,  that  "the  owner  or 
general  contractor  engaged  in  tbe  construction" 
of  a  building  over  Rve  stories  in  height  shall 
balld  a  temporary  roof  over  tbe  sidewalk  In 
front  of  the  building.  Kocb  v.  Fox  (1002)  71 
App.  DIv.  288,  75  N.  Y.  Supp.  018.  Tbe  court, 
after  adverting  to  tbe  fact  that  courts  have 
sometimes,  In  the  coDStructlon  of  a  statute, 
declared  tbat  "or"  was  used  in  the  sense  of 
"and,"  and  vice  versa  in  cases  where  from  the- 
context  or  other  provisions  of  tbe  statute,  or 
from  former  laws  relating  to  the  same  subject 
and  Indicating  the  policy  of  tbe  state  tbereon, 
such  clearly  appeared  to  have  been  tbe  legis- 
lative Intent,  proceeded  thus:  "Here  there  was 
no  former  statutory  law  or  ordinance,  and  we 
(Ind  nothing  In  the  context  to  Indicate  an  Intent 
tbat  the  ordinance  should  operate  on  botb 
owner  and  contractor.  Why  sboold  both  owner 
and  contractor  be  required  to  erect  a  structure 
over  the  walk?  Tbe  ordinance  Is  quite  general, 
and  It  contains  no  plan  or  specification.  It 
does  not  prescribe  tbe  height  of  the  structure, 
or  specify  the  materlala  to  be  used  In  Its  con- 
struction or  their  dimensions.  If  both  are  re- 
quired to  erect  the  covering,  a  conflict  might 
arise  between  them  with  refer«ice  to  the  man- 
ner of  complying  wltb  the  ordinance.  Both 
could  not  well  do  the  work,  and  one  might 
neglect  the  duty,  relying  npon  '^''^^^^^'^{^ 
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ment,  reasonably,  established  the  doctrine 
that,  where  the  work  contracted  for  neces- 
sarily constitutes  an  obstruction  or  defect  in 
the  street,  of  such  a  nature  as  to  render  it 
unsafe  or  dangerous  for  the  purposes  of 
public  travel,  unless  properly  guarded  or 
protected,  the  employer  (equally  with  the 
ccmtractor),  where  the  injury  results  direct- 
ly from  the  acts  which  the  ctmtractor  en- 
gaged to  perform,  is  liable  therefor  to  the 
injured  party.  But  the  employer  is  not  lia- 
ble where  the  obstruction  or  defect  in  the 
street  causing  the  injury  is  wholly  collat- 
eral to  the  contract  work,  and  entirely  the 
result  of  the  negligence  or  wrimgful  acts  of 
the  contractor,  subcontractor,  or  his  serv- 
ants. In  such  a  case  the  immediate  author 
of  the  injury  is  alone  liable.** 

mlcbt  fiiU  to  perform  It  The  purpose  of  the 
ordinance  was  to  reqolre  tbe  protection  of  peo- 
ple upon  the  walk.  It  l8  wholly  Immaterial  who 
erects  the  shed  or  roof.  The  essentlat  reqolre- 
ment  is  to  hare  It  erected.  The  terms  of  tbe 
ordinance  are  satisfied  hj  a  construction  which 
requires  compliance  ^  the  owner  tf  he  be  doing 
the  work  I9  day  labor  or  through  contractors 
for  separate  parts,  so  that  he  retains  charge 
and  control,  and  compliance  by  the  general  con- 
tractor If  the  work  be  all  let  by  one  contract, 
so  that  the  contractor  may  be  ssid  to  be  Inde- 
pendent, In  that  he  has  fall  charge  and  control 
of  the  entire  work,  subject  only  to  Bocb  snper- 
Tlslon  as  will  Insure  to  the  owner  compliance 
with  the  plans  and  apeclllcatlooa"  It  was 
further  held  that,  even  tf  tbe  ordinance  Imposed 
a  duty  on  the  owner  which  afforded  a  canse  of 
action  to  the  person  Injured  by  reason  of  his 
omission  to  comply  therewith,  yet  the  failure  to 
fnlfll  that  duty  was  not  the  proximate  cause  of 
the  Injury,  since  the  accident  would  not  have 
occurred  bat  for  the  negligence  of  tbe  employees 
of  the  contractor,  who  was  bound  to  perform  bis 
contract  with  care  aad  to  safeguard  the  work, 
to  the  end  that  people  lawfully  upon  the  street 
would  not  receive  Injury. 

IT.  Dutv  of  municlpaUtv  to  keep  highteavB  in 
Mafa  oondOloti. 

a.  In  general. 

The  accepted  doctrine  In  the  United  States  Is 
.that  a  muntclpallQr  which  Is  charged  with  the 
duty  of  keeping  certain  highways  In  safe  condi- 
tion for  public  travel,  and  which  has  either 
authorised,  or  has  been  constrained  by  the 
operation  of  a  statute  to  permit,  the  perform- 
ance of  work  which.  In  the  absence  of  certaiu 
precautions,  will  necessarily  render  one  of  these 
highways  abnormally  dangerous  for  tbe  time 
being.  Is  liable  for  Injuries  caused  by  the  ab- 
sence of  these  precautions  whatever  may  be 
Its  relation  to  the  party  who  is  actually  en- 
gaged In  doing  the  work.  The  mnnlclpality  lies 
Id  this  regard  under  a  primary,  absolute,  or  non- 
delegable duty.  In  the  performance  of  which 
it  ts  boand  to  use  reasonable  care  and  dlllgoice. 
See,  generally.  Tamer  v.  Newbargfa  (1888)  100 
N.  Y.  801,  4  Am.  St.  Rep.  453,  16  N.  E.  844 ; 
BruBBO  V.  Buffalo  (1H82)  90  N.  Y.  679;  and  the 
cases  cited  in  the  following  notes. 

The  duty  of  maintaining  the  streets  In  safe 
condition  "rests  primarily,  as  respects  the  pob- 
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Trom  the  all^ations  of  the  complaint 
which  are  not  denied  in  said  third  para- 
graph of  answer,  it  appears  that,  in  making 
said  improvement  under  the  cmtraet,  the 
contractor  dug  said  eotcavation  across  said 
sidewalk,  and  t^t  the  same  "rendered  said 
sidewalk  dangerous  and  unsafe  for  te^vel, 
and  that  it  greatly  endangered  the  life,  limb, 
and  person  of  perscns  traveling  upon  said 
sidewalk  in  the  nighttime."  Under  the  au- 
thorities cited,  if  the  excavation  which  oc- 
casioned  the  injury  resulted  directly  from 
the  acts  which  the  contractor  agreed  and 
was  authorized  to  do,  and  the  same  was  of 
such  a  character  as  to  render  said  sidewalk 
unsafe  and  dangerous  for  the  purposes  of 
public  travel,  as  all^j^,  the  appellant  was 
liable  equally  with  the  oontractor  for  ap- 

lic,  upon  the  corporation,  and  the  obligation  to 
discharge  this  duty  cannot  be  evaded,  suspended, 
or  cast  upon  others,  by  any  act  of  its  own." 
2  Dill.  Uun.  Corp.  §  1027.  This  statem«it  has 
Frequently  been  adopted  by  American  courts. 

"As  the  city  is  the  principal  in  the  duty  im- 
posed, It  must  occupy  the  same  position  wben 
damages  are  claimed  for  a  n^leet  of  that  doty. 
...  A  corporation,  like  Indlvldnals,  Is  r«-  ' 
qnlred  to  exercise  Its  rights  and  powers,  and 
7itb  such  precautions  as  shall  not  subject 
others  to  Injury."  Springfield  v.  Le  Claire 
(1860)  49  III.  476. 

The  rule  as  to  the  nonliability  of  a  city  for 
a  defect  or  ohstnictloa  eansed  Iv  tbe  collateral 
negligence  of  a  contractor  "has  no  application 
where  the  defect  or  obstruction  In  the  street 
must  necessarily  have  resulted  from  the  proper 
execution  of  the  work.  In  such  cases  tbe  duty 
remains  with  the  city  to  see  to  it  that  the  street 
Is  made  reasonably  safe  for  night  travel.  This 
duty  It  cannot  evade  or  shift  to  the  shoulders 
of  others."  Ray  v.  Poplar  Bluff  (1807)  70  Uo. 
App.  252. 

"It  is  the  duty  of  a  municipal  corporation, 
vested  by  law  with  authority  over  the  streets, 
whilst  dsngerons  works,  such  ss  sewers,  etc, 
are  being  constructed  across  a  street,  to  have 
proper  precautionary  meaKuree  taken  to  prevent 
accidents  to  pasaengerB  during  such  construe, 
tion,  whether  the  same  Is  being  done  by  the 
corporation  through  Its  own  servants,  or  by  coo- 
tract,  or  by  subcontractors  under  a  primary 
oontractor.  Such  duty,  at  least  In  the  case* 
of  Independent  contractors  or  aubcontractors.  Is 
not  founded  on  the  principle  of  respondeat 
mpeiHor,  but  1b  deduclble  from  the  authority  Id 
the  corporation  over  the  streets,  and  the  obliga> 
tfon  tlowlng  therefrom  to  protect  the  pidllc 
against  nuisances  or  dangerous  obstmetlonB  In 
the  highways  of  the  city."  Savannah  v.  Wald- 
aer  (187S)  49  Qa.  816  (syllabus  written  br 
coart). 

In  discussing  the  effect  of  the  principle  set- 
tled In  Tennessee,  that  a  mnnlcipal  corporatloB 
for  the  government  of  a  town  or  city  Is  tbe  pro- 
prietor of  the  streets,  which  it  holds  as  ease- 
m«itB,  In  trust,  for  the  benefit  of  the  corpora- 
tion, the  supreme  court  of  that  state  said :  "To 
this  trust  there  must  attach  the  dny  of  exercis- 
ing proper  care  In  the  selection  of  agents,  serv* 
antB,  or  contractors,  for  the  dne  execution  of  the 
trust  This  duty  cannot  be  shifted  by  transfer- 
ring its  own  legitlmaU  duties  to-a.  contractor. 
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pellee's  mjuiy^  if  receiTed  1^  her  without 
euilributory  fault  It  foUtnro  that  the  court 
did  not  err  iu  sustaining  the  demurrer  to 
the  third  paragraph  of  answer. 

The  second  uid  fourth  paragraphs  are 
pleas  of  former  adjudication.  It  appears 
from  each  of  said  paragraphs  of  answer  tliat 
in  18U0  appellee  sued  the  indepradent  con- 
tractor who  made  said  excavaticm  across  said 
sidewalk  for  the  same  injuries  sued  for  in 
this  action,  and  that  a  trial  of  said  cause 
upon  the  merits  resulted  in  a  judgment 
igainst  appellee.  No  objection  is  made  to 
tlie  form  of  said  paragraphs,  but  it  is  insist- 
ed that  the  liability  of  the  contractor  and 
appellant  was  joint  and  several,  and  that'  a 
judgment  on  the  merits  in  favor  of  the  con- 
tractor cannot  be  pleaded       appellant  in 

lostead  of  emplofl&g  its  own  agents  and  serv- 
ants In  making  Improvements  or  repairs  of 
streets.  Nor  are  we  able  to  appreciate  the  sug- 
gestion that  public  policy  requires  that  a  part; 
Injared  b7  the  neglect  or  wrongful  acta  of  a  con- 
tractor In  making  repairs  on  a  street  ^onld  bo 
limited,  to  his  redress  for  tbe  wrong,  to  a  suit 
against  the  contractor ;  such  contractor  cannot. 
In  tbe  nature  of  the  relation  he  bears  to  the  cor- 
poration, be  anything  else  than  a  quasi  agent,  or 
semnt,  of  tlie  corporation,  Tbe  eorporatlon 
cannot  devest  Itself  of  its  doty,  as  tmstee,  to 
tnperlnteod  and  control  tbe  ImprovemeDts  and 
repairs  ordered  to  be  made,  whether  by  agents 
or  contractora  To  attempt  to  so  devest  Itself 
would  be  in  Itself  a  violation  of  Its  duty  as  trus- 
tee." Tbe  following  charge  was,  therefore,  held 
to  be  correct:  "It  Is  the  doty  of  tbe  corpora- 
tion to  exercise  proper  care  and  prndence  In 
the  selection  of  agents,  servsnts,  and  contract- 
ors [In  making  Improvements]  ;  to  retain  the 
reqolsite  degree  of  control  and  superintendence 
over  them  In  tbe  performanee  of  their  duty ; 
snd  to  enforce  such  measures  of  vigilance  and 
c«re  as  will  guard  against  .  .  .  exposure 
to  Injuries  of  any  kind."  Nashville  Brown 
(1871)  S  Helsk.  1,  24  Am.  Rep.  289. 

The  supreme  court  of  New  York  referring  to 
this  class  of  cases  has  observed:  "The  raUo 
decuteudi  of  these  and  other  analognos  cases  ts 
that,  as  the  duty  was  Imposed  upon  the  defend- 
ant liy  law,  he  or  It  could  not  escatM  liability 
delegating  the  performance  of  tbe  duty  to 
a  contractor,  for  the  obligation  was  Imposed 
upon  tbe  defendant  to  take  the  necessary  pre- 
cautions to  Insure  that  the  duty  should  be  per- 
ftmned,  and  it  was  incumbent  npon  the  defend- 
snt  to  see  that  these  operations  were  safely 
carried  out  by  tbe  contractor."  Weber  y.  Buf- 
falo R.  Co.  (1887)  20  App.  Dlv.  292,  47  K.  Y. 
Sapp.  7. 

"The  manlcipal  corporations  of  this  state  are, 
by  law,  charged  with  the  performance  of  certain 
public  functions  and  dntles ;  among  these  func- 
tloas  and  duties  Is  that  of  at  all  times  Iteeplug 
their  streets  and  sidewalks,  which  are  a  part 
of  the  streets.  In  a  reasonably  safe  condition 
for  the  traveling  public.  This  duty  a  municipal 
corporation  cannot  delegate  to  another,  nor  can 
it  abdicate  thia  public  function  or  devolve  Its 
performance  apon  another,  whether  a  contractor 
or  not"  Beatrice  v.  Beid  (1894)  41  Neb.  214, 
50  N.  W.  770. 

Tbe  follonhig  extract  from  the  opinion  in  a 
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bar  of  this  action.  The  established  rule  in 
this  state  is  that  when  a  street  of  a  munici- 
pal corporation  is  rendered  unsafe  by  the 
wrongful  acts  or  negligence  of  a  third  per- 
son, and  the  corporation  is  compelled  to  pay 
for  injuries  caused  by  said  unsafe  street,  it 
has  a  right  of  action  over  against  the  person 
who  rendered  the  same  unsafe,  for  the 
amount  so  paid ;  and,  if  properly  notified  of 
the  action,  such  person  is  bound  and  con- 
cluded by  said  judgment  recovered  against 
the  corporation.  McNaughton  v.  Elkhart^ 
85  Ind.  384,  391;  Centerville  v.  Woods,  57 
Ind.  192,  196,  197;  Elkhart  v.  Wickioire,  ST 
Ind.  77,  80;  Elkhart  v.  Ritier,  66  Ind.  136, 
143;  Loxoell  v.  Boston  &  L.  R.  Corp.  23 
Pick.  24,  34,  34  Am.  Dec.  33;  Ohioago  v. 
Bobbins,  2  Black.  418,  17  L.  ed.  208;  Port 

Pennsylvania  case  indicates  the  position  of  the 
courts  In  that  state:  "In  Pennsylvania  munici- 
pal corporations,  although  Invested  with  public 
prlvile^s,  and  charged  iocldentaily  with  corre- 
spondent [ubiic  duties  and  obligations,  may  In 
certain  cases,*  cast  the  responsibility  upon  an 
Independent  contractor,  whose  negligence  caused 
the  Injury  (Painter  v.  Pittsburgh  118631  46  Pa. 
213 ;  Reed  v.  Allegheny  [1876]  79  Pa.  300 ;  Erie 
V.  Caulklns  [1877]  66  Pa.  247.  27  Am.  Bep. 
642}  ;  but  this  Is  because  they  are  manlcipal 
and  public  corporations.  The  rule  has  never 
been  extended,  here  or  elsewhere,  to  private  cor- 
porations of  the  class  we  have  referred  to.  The 
maintenance  and  repair  of  roads  and  streets  are 
merely  a  burden  Imposed  upon  a  municipality, 
whilst  a  corporation  created  for  the  purpose  ia 
compensated  by  tolla"  Ijuicaster  Ave.  Impror. 
Co.  V.  Rhoads  (1887)  116  Pa.  377,  2  Am.  St. 
Rep.  608.  9  Atl.  862. 

For  tbe  effect  of  the  decisions  here  comment- 
ed on,  and  other  similar  ones  rendered  by  the 
same  court,  see  subd.  VII.,  c,  9,  of  note  to 
Salllotte  V.  King  Bridge  Co.  65  L.  B.  A.  620, 
on  Oeneral  rule  aa  to  absence  of  Uahility  of 
employer  for  tortt  of  independent  contractor. 

Section  30,  chap.  401,  Wis.  private  and  local 
laws  1869,  providing  that  "the  city  of  Milwau- 
kee shall  not  be  held  liable  for  damages  or  in- 
Jury  to  any  person  or  property  Incurred  or  hap- 
pening at  any  place  in  said  city  where  work  Is 
being  done  and  Improvements  made  on  streets 
and  sidewalks,  under  contract,  or  while  such 
work  Is  under  contract,"  Is  designed  to  restrict 
the  statutory  liability  of  tbe  city  to  injuries  to 
persons  and  property  of  travelers  la  tbe  streets ; 
and  we  have  sem  that  this  action  was  not  to 
recover  for  such  Injuries,  and  does  not  prevent 
recovery  for  damages  caused  by  an  overflow  of 
water  from  a  gutter  which  had  been  obstructed 
by  earth  taken  from  a  sewer.  Harper  v.  Mil- 
waukee (1872)  80  Wis.  365. 

A  provision  in  chap.  20,  |  2,  of  the  charter  of 
Milwaukee  (Wis.  Laws  1874,  chap.  184),  to  tha 
effect  that  tbe  city  should  not  be  held  liable 
for  damages  or  injuries  to  persons  or  property 
incurred  at  any  place  In  the  city  where  work 
was  being  done  In  streets  by  contractors  under 
contract  with  the  board  of  public  worlu.  In 
consequence  of  the  condition  of  such  streets  or 
sidewalks,  arising  from  tbe  doing  of  such  work, 
was  held  invalid  on  tbe  ground  that  It  was  an 
attempt  on  the  part  of  tbe  legislature  to  grant 
a  privllega  or  immnnlty  to  the  cUj  at  Milwaukee 
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■Jervis  t.  Firs*  Nat.  Bank,  96  N.  Y.  550; 
Brooklyn  v.  Brooklyn  City  R.  Co.  47  N.  Y. 
476,  486,  7  Am.  Rep.  469;  Neto  York  v. 
Brady,  81  Hun,  440,  30  N.  Y.  Supp.  1121; 
2  Smith,  Modern  Law  of  Mun.  Corp. 
SS  1306,  1533;  Elliott,  Koads  &  StreeU,  2d 
«d.  S  870;  1  Sbearm.  &  Bedf.  Neg.  6tfa  ed. 
S  24a;  21  Am.  &  Eng.  Ene.  Law,  pp.  161, 
162.  The  mimicipal  corporation,  by  pay- 
ment of  Buch  damages,  is  entitled  to  be  sub- 
Tested  to  the  cause  of  action  against  the 
•one  whose  n^ligent  or  wrongful  acts  ren- 
dered the  itreiet  unsafe,  which  the  injured 
parly  originally  had.  In  such  eases,  as  be- 
tweoi  the  municipal  corporation  and  the 
one  who  created  the  dangerous  condition 
which  occasioned  the  injury,  the  latter  is 
primarily  liable,  and  said  corporation,  hav- 

aRainst  a  general  rule  of  law,  wblle  all  other 
manlclpal  corporations  were  lett  subject  to  Its 
operation.  Utneks  t.  Mllwankee  (1879)  46 
Wis.  659,  82  Am.  Reu.  785,  1  N.  W.  280. 

This  liabllltT  extends  to  couqjles  or  shlrea, 
as  well  aa  to  towns  and  cities.  .  Park  t.  Adams 
County  (tSOl)  3  lod.  App.  536,  30  N.  B.  147; 
Anne  Arundel  County  v.  Duvsll  (1880)  64  Md. 
350.  39  Am.  Rep.  393 ;  Bell  v.  Portland  (1876) 
2  Tlct.  L.  Kep.  (L.)  197;  Bossence  T.  Kllmore 
(18831  9  Vict.  L.  Eep.  (I..)  85. 

From  the  responsibility  to  which  a  municipal- 
ity la  thus  subjected  It  cannot  rellcTC  Itself  by 
Inserting  In  the  contract  a  proTlatoo  requiring 
the  contractor  to  see  that  third  persons  are 
adequately  protected  while  the  work  is  In  prog- 
ress. (Compare  subd.  IV.  of  note  to  Jacobs 
T.  Puller  &  II.  Co.  65  L.  B.  A.  833.  on  UabUitv 
of  emplot/er  for  infuriea  caused  bv  the  perform- 
ance bv  independt^nt  contractor  of  work  which 
it  dangerou9  unleag  certuin  precauMotM  ars  ob- 
served.) Jefferson  v.  Chapman  (1889)  127  111. 
488,  11  Am.  St.  Rep.  136.  20  N.  B.  33;  Baltl- 
nore  t.  O'Donnell  (1870)  53  Hd.  110.  36  Am. 
Rep.  395;  Detroit  t.  Corey  (1861)  9  Mich.  163. 
80  Am.  Dec.  78;  Brooks  v.  Somervllle  (1871) 
106  Mass.  271;  Russell  y.  Columbia  (1881)  74 
llo.  480,  41  Am.  Rep.  325;  Omaha  t.  Jensen 
(1892>  SS  Neb.  68,  37  Am.  St.  Bep.  432.  52  N. 
W.  833;  Btorrs  v.  Utlca  (1858)  17  N.  Y.  104, 
72  Am.  Dec.  437;  Creed  v.  Hartmann  (1864) 
29  N.  Y.  691.  86  Am.  Dec.  341 ;  Turner  v.  New- 
tmrgh  (1888)  100  N.  T.  301,  4  Am.  St.  Rep.  463, 
16  N.  B.  844;  Pettenglll  t.  Tonkers  (1880) 
116  N.  T.  S58.  15  Am.  St.  Bep.  442,  22  N.  B. 
1096  ;  Dressell  t.  Klcgston  (1884)  32  Ilun,  533  ; 
Scanlon  v.  Watertowa  (1897)  14  App.  DIt.  1, 
43  N.  T.  Supp.  618 ;  McAllister  t.  Albany 
(1890)  18  Or.  426,  23  Pac.  845. 

In  England  the  liability  of  a  mnolciiwllty,  or 
Other  public  body  having  charge  of  highways, 
for  tnjurle*  due  to  unsafe  condltlooi  eansed 
1>y  the  negligence  of  an  Independent  contractor 
has  never,  as  It  would  seem,  been  discussed  with 
apeclflc  reference  to  the  conception  of  an  abso- 
lute obligation ;  and  the  cases  as  they  stand 
appear  to  be  rather  unfavorable  to  the  inference 
that  an  action  Is  maintainable  on  this  basis. 

In  Reid  Darlington  Hl^wny  Board  (1877; 
<2.  B.  D.)  41  J.  P.  681,  the  plalntllT  was  denied 
recovery  for  Injuries  caused  by  a  heap  of  stones 
left  on  a  road  which  was  under  repair.  (See 
flubd.  VII.,  c,  9,  of  note  to  Salllotte  v.  King 
Bridge  Co.  65  L.  B.  A.  620,  on  Qeneral  rule  a«  to 
66  L.  R.  A. 


ing  been  compelled  to  pay  such  damages  to 
the  one  injured,  becomes  subrogated  to  the 
remedy  of  such  injured  party.  Smith,  Mod- 
ern Law  of  Mun.  Corp.  S  1305,  and  note  209. 
It  was  held  in  Buffalo  v.  Hollotcay,  7  N.  Y. 
493,  57  Am.  Dec.  660,  and  note  pages  553 
and  664,  that  one  who  contracts  with  a  mu- 
nicipal corporation  for  the  improvement  of 
a  public  street  is  tmder  no  obligation  to  the 
corporation  to  properly  guard  places  in  said 
street  made  dangerous  by  said  work  during 
the  progress  thereof,  unless  the  contractor, 
by  his  contract,  has  agreed  to  use  the  neoes- 
sary  precautionary  measures  to  protect  the 
public.  The  correctness  of  this  rule  seems 
to  be  questioned  in  2  Dill.  Mun.  Corp.  6tb 
cd.  S  1027,  and  note  1.  In  this  case,  how- 
ever, it  waa  stipulated  in  the  contract  that 

nbaenee  of  liabUitv  of  emplover  for  torts  of  in- 
dependent oontrootor.)  But  the  report  Is  ex- 
tremely meager,  and  It  does  not  appear  whether 
the  rlfcht  of  action  was  argned  connsel,  or 
considered  by  the  court  with  reference  to  the 
question  whether  such  a  duty  was  Involved. 

In  Taylor  v.  Greenhalgh  (1876)  24  Week. 
Rep.  Sll,  Iteverslng  (1874)  L.  B,  9  Q.  B.  487. 
43  L.  J.  Q.  B.  N.  8.  168,  31  L.  T.  N.  8.  184  ; 
Pendlebury  v.  (3reenhalgh  (1875)  Ij.  R.  1  Q.  B. 
DIv.  36,  45  L.  J.  Q.  B.  N.  8.  8.  83  L.  T.  N.  S. 
472,  24  Week.  Rep.  98,  an  assistant  surveyor  of 
highways  was  held  liable  for  an  accident  caused 
by  the  want  of  a  light  and  a  fence  on  a  road 
which  was  being  altered.  The  conclusion  of  the 
court  was  based  upon  the  theory  that,  under  the 
terms  of  the  contract,  tbe  duty  of  lighting  and 
fencing  had  not  been  transferred  to  the  con- 
tractor.— a  ratio  decidendi,  which  implies  that 
by  employing  appropriate  language  In  the  con- 
tract the  surveyor  might  have  relieved  himself 
from  the  obligation  to  perform  this  duty.  But. 
as  the  actions  were  not  brought  against  the 
highway  authority  Itself,  the  cases  are  not 
strictly  relevant  In  the  present  point  of  view. 

Aa  the  action  In  Overton  v.  Freeman  (1852) 
11  C.  B.  867,  3  Car.  &  K.  52.  21  L.  J.  C.  P.  N. 
S.  52,  16  Jur.  65,  to  recover  for  the  negligence 
of  tbe  subcontractor  was  iH-ought  against  the 
contractor,  and  not  against  the  local  board 
whlrh  employed  him.  It  may,  perhaps,  be  In- 
ferred  that.  In  tbe  opinion  of  counsel,  that  board 
was  not  In  any  event  liable. 

In  Austin's  Case.  1  Ventr.  90.  It  Is  laid  down 
that  "every  parish  of  common  right  ought  to  re- 
pair the  hIgliwayB,  and  no  agreement  with  any 
person  whatever  can  take  off  this  charge  which 
the  law  lays  upon  them."  But  this  statement 
has  no  bearing  on  the  question,  whether  a  par- 
ish would  be  absolutely  liable  for  dangerous 
conditions  produced  by  the  progress  of  work 
which  affected  the  safety  of  a  highway. 

In  view  of  the  decisions  cited  In  subd.  II., 
Hupra,  It  Is,  perhaps,  reasonable  to  anticipate 
that,  whenever  the  point  Is  directly  raised,  the 
nondelegable  quality  of  the  doty  of  keeping 
highways  secure  for  travelers  will  be  affirmed. 

But,  even  It  a  contrary  eonelnslon  should  be 
arrived  at,  ft  would  seem  that  the  doctrine  dis- 
cussed in  tbe  note  to  Jacobs  v.  Puller  &  H.  Co. 
65  L.  R.  A.  833,  on  LiabiUtv  of  employer  for  tn- 
juriet  caused  hy  the  perfomuince  by  todependeat 
contractor  of  work  which  i»  dangerotu  iinlest 
certain  precautiona  are  obeervad,  would  euble 
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proper  precautionB  should  be  taken  by  the 
contractor  to  protect  the  public  from  in- 
Jury.  We  are  not  required,  therefore,  to  de- 
termine as  to  the  correctness  of  the  rule  de- 
xdared  in  Buffalo  v.  Bollotoa]/,  7  N.  Y.  493, 
07  Am.  Dec.  550.  It  is  clearly  established 
tiie  authorities  cited  that  if  appellee  was 
injured,  without  contributory  fault  on  her 
part,  by  reason  of  said  excavatiMiB  being 
negligently  left  open,  without  proper  guards 
or  signals,  as  allcf^ed,  appellant  would  be  en- 
titled to  recover  from  the  contractor  what- 
ever appellee  might  recover  against  it.  Such 
Tight,  as  we  have  shown,  would  rest  upon 
the  principles  of  subrogation.  Appellant 
would  be  entitled  to  be  subrogated  to  appel- 
lee's right  of  action  against  the  contractor, 
bat  the  judgment  on  tiie  merits  in  the  ew- 

A  plaintiff  to  succeed  In  almost  every  Instance  In 
wbleh  he  would  be  allowed  to  recover  under  a 
declaration  alleging  the  defendant  to  be  sub- 
ject to  a  prlmarr  and  specific  duty  with  respect 
to  the  maintenance  of  safe  conditions.  See 
'Pmaj  V.  Wimbledon  Urban  Dtstrlet  [1899]  2 
Q.  B.  7%  68  L.  J.  Q.  B.  N.  8.  704,  80  L.  T.  N.  8. 
«16,  47  Week.  Rep.  565,  68  J.  P.  406,  as  stated 
In  BQbd.  VI.  of  tbe  note  referred  to. 

In  this  connection  It  may  be  observed  that  In 
some  of  tbe  American  decisions  tbe  Intrlnalcally 
dangerous  character  of  tbe  work  aattaorlzed  Is 
•peclQed  as  a  cnmalative  reason  for  holding  tbe 
defendant  liable.  See,  for  example,  Jefferson  v. 
Cbapman  (18S9)  127  III.  438,  11  Am.  St  Bep. 
ISe,  19  N.  E.  860. 

In  Victoria  decisions  bave  been  rendered 
wbleh  embody  tbe  same  doctrine  as  tbst  which 
baa  been  adopted  by  tbe  American  courts  (Bell 

Portland'  [1876]  2  Vict.  L.  Rep.  [L-l  197; 
BoBsence  v.  Kilmore  [18S3]  9  Vict.  L.  Rep.  [L.] 
3&;  Badenhop  v.  Sandhurst  [1864;  Vict.]  1  W. 
W.  &  A'B.  [L.]  136)  ;  and  that  doctrine  pos- 
sibly prevails  In  Newfoundland  also. 

h.  LlabUitp  inovrred  where  contractor  U  em- 
ployed btf  munMpaUty  itself. 

The  general  doctrine  laid  down  above  has 
frequently  been  applied  In  cases  where  muntcl- 
palltles  had  employed  contractors  to  do  work 
wbleb  would  necessarily  expose  travelers  on 
Ugtaways  to  certain  abnormal  perils,  and  the 
contractor  bad  failed  to  adopt  tbe  appropriate 
precautions  for  safeguarding  the  public  against 
those  perils.  Under  these  circumstances,  the 
jierM>D  executing  tbe  work,  notwltbstandlng  the 
general  Independent  nature  of  his  employment, 
Is  regarded  as  a  quasi  agent  of  tbe  municipal 
wittaorUles.  Birmingham  v.  McCary  (1887)  84 
Ala.  469,  4  So.  630. 

Accordingly  It  has  been  held  by  most  of  the 
American  courts  who  have  had  occasion  to  de- 
termine tbe  point  that,  "where  a  dangerous  ex- 
cavation Is  made  and  negllgoitly  left  open,  with- 
out proper  lights,  guards,  or  coverings,  In  a 
traveled  street  or  sidewalk  by  a  contractor  un- 
der tbe  corporation  for  building  a  sewer  or 
other  improvements,  tbe  corporation  Is  liable 
to  a  person  Injured  thereby."  2  Dill.  Mun. 
Corp.  i  1027. 

Tbls  language  baa  been  frequently  cited  wltb 
approval.  Bee.  tar  example,  Birmingham  r.  He- 
Cary  (1887)  84  Ala.  469,  4  So.  630;  Jefferson 
V.  Oiapman  (1889)  127  111.  488,  11  Am.  St. 
66L.R.  il. 


tjactor's  favor  in  appellee's  action  against 
him  conclusively  adjudged  that  he  was  not 
liable  to  ajtpellee,  or  any  person  claiming 
under  her,  for  the  same  cause  of  action.  If 
appellee  was  not  entitled  -to  recover  for  said 
injury  against  the  contractor,  she  is  not  en- 
titled to  recover  therefor  against  appel- 
lant. The  contractor  had  the  right,  if  duly 
notified  by  appellant,  to  appear  and  set  up 
said  former  judgment  in  his  favor  against 
appellee  in  bar  of  this  action  against  ap- 
pellant, and  appellant  has  the  same  right; 
otherwise  the  contractor  would  have  to  de- 
feaid  the  same  cause  twice  on  its  merits. 
Hill  V.  Bain,  15  R.  I.  76.  2  Am.  St.  Rep. 
873,  23  Atl.  44;  Featherston  v.  Neioburgh 
d  a.  Tump.  Rood,  71  Hun,  109,  24  N.  Y. 
Supp.  603;  2  Van  Fleet,  Former  Adjndiea- 

Rep.  136.  20  N.  G.  38 ;  Turner  v.  Newburgh 
(1888)  100  N.  V.  801,  4  Am.  St  Bep.  458,  16 
N.  E.  344, 

"What,  then,  Is  tbe  obligation  of  a  city  cor- 
poration when  It  undertakes  to  construct  a 
sewer  fn  a  public  street?  Can  It  In  that  under- 
taking, and  In  any  mode  of  providing  for  the 
execntlon  of  the  work,  throw  off  the  duty  In 
question  and  the  responsibilities  through  which 
that  duty  Is  to  be  enforced?  Although  the 
work  msy  be  let  ont  by  contract,  tbe  corporation 
atlU  remains  charged  with  tbe  care  and  control 
of  the  street  In  which  tbe  Improvement  Is  car- 
ried on.  The  performance  of  the  work  neces- 
sarily renders  the  street  unsafe  for  night  travel. 
Tbls  Is  a  result  which  does  not  at  all  depend 
on  tbe  care  or  negligence  of  tbe  laborers  em- 
ployed by  the  contractor.  The  danger  arises 
from  ttie  very  nature  of  the  improvement,  and, 
If  It  can  bo  averted  only  by  special  precautions, 
such  as  placing  guards  or  lighting  the  street, 
tbe  corporation  whicb  has  antbortzed  the  work 
Is  plainly  bound  to  take  those  precautions." 
Storrs  V.  Utica  (1858)  17  N.  T.  104,  72  Am. 
Dec.  487.  Tbe  propriety  of  tbe  distinction 
taken  by  Conutock,  J.,  in  bis  Judgment  In  tbls 
case,  between  one  who  directs  a  ditch  to  be  dug 
In  a  highway,  altbougb  be  does  the  work  by  a 
contractor,  and  one  who  directs  rocks  to  be 
blasted  In  a  bigbway,  and  does  that  work  under 
contract,  was  Impugned  by  Ingrabam,  J.,  In 
Creed  v.  Hartmann  (1864)  29  N.  Y.  691,  86 
Am.  Dec.  841. 

Commenting  on  Storrs  v.  Utica,  the  supreme 
court  recently  remarked :  "The  law,  as  thus 
enunciated,  It  will  be  se^i,  is  made  to  depend 
upon  the  principle  that  tbe  defendant  being  a 
municipal  corporation,  and  charged,  as  such, 
with  tbe  performance  of  a  public  duty,  cannot 
escape  liability  by  Interposing  a  contract  made 
with  a  third  party ;  and  herein,  as  we  conceive, 
lies  the  main  reason  tor  distinguishing  the  case 
from  Blake  v.  Ferris  (ISfil)  5  N.  T.  48,  65  Am. 
Dec.  804,  wbleh  was  an  action  between  indi- 
viduals, and,  ttierefore.  one  which  called  for  the 
application  of  the  general  principle  that,  In 
order  to  make  one  person  responsible  for  the 
negligent  or  tortious  act  of  another,  the  relation 
of  principal  and  agent,  or  master  and  servant, 
must  be  shown  to  have  existed  at  the  time  of 
and  in  respect  to  the  transaction  between  the 
wrongdoer  and  the  person  sought  to  be  charged." 
Demlng  v.  Terminal  B.  Co.  (1900)  49  App.  Dlv. 
498,  68  N.  y.  Supp.  616. 
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lion,  SS  572,  673;  2  Black,  Judgm.  2d  ed. 
9  B74.  See  alao  King  v.  Chase,  16  N.  H.  9, 
41  Am.  Dec.  046;  Emery  v.  Foicler,  39  Me. 
326,  63  Am.  Dec.  627,  and  note  page  631; 
Atkinson  v.  While,  60  Me.  396;  Lyon  t. 
Stanford,  42  N.  J.  Eq.  411,  414,  7  Atl.  860; 
Bates  V.  Stanton,  1  Duer,  79,  88;  Chicago  d 
R.  I.  R.  Co.  V.  Hutohins,  34  III.  108;  Carter 
V.  Bowe,  41  Hun,  616;  State  use  of  Hemp- 
stead T.  Coste,  36  Mo.  437,  88  Am.  Dec.  148 ; 
QUI  V.  Morris,  11  Heisk.  614,  622,  27  Am. 
Rep.  744;  Castle  v.  Noges,  14  N.  Y.  329; 
Brown  v.  Bradford,  30  Ga.  927;  Crvm  v. 
Wilson,  01  MiBB.  233,  236;  Renkert  v. 
EUiott,  11  Lea,  235,  249.  250;  1  Herman. 
Estoppel,  S  152;  2  Black,  Jndgm.  S  688  on 
p.  893,  9  689  on  p.  805;  Freeman,  Judgm. 
4th  ed.  99  174,  179.  It  ia  said  in  Van  Fleet's 
Former  Adjudication,  S  672:  "If  A,  as  be- 
tween himself  and  B,  is  primarily  liable 
upon  an  allied  cause  of  action  held  by  C, 
or  is  responsible  over  to  B  for  any  judgment 
recovered  against  him  by  0,  and  C  sues  A 
in  the  first  instance,  and  is  defeated  oo  the 

In  St.  Paul  T.  Belts  (1859)  8  MIqd.  297.  74 
Am.  Dec.  76S,  Gil.  205,  an  action  was  held  to  be 
maintainable  b;  a  person  who  fell  Into  an  ez- 
cavatlon  made  In  the  course  of  grading  opera- 
tions. The  court  said :  "If  the  grading  of  the 
street  Inrolred  the  digging  of  this  'pit  or  hole.' 
Into  which  the  plaintiff  fell,  and  the  referee  re- 
ports that  It  was  dag  *and«-  and  porsvant  to 
said  contract,'  then  the  cltj  was  plaeioK  a  dan- 
gerous obstmctlon  In  the  street  which  did  not 
previously  exist,  and  It  was  bonnd  to  see  thai 
no  one  was  Injured  by  Its  acta.  We  think  la  all 
such  cases  corporations  are  responsible  nnder 
the  principles  of  the  case  of  Storrs  v.  Utlca 
(1858)  17  N.  Y.  104,  72  Am.  Dec.  437,  and  that, 
where  a  prior  duty  exists  to  keep  the  street  in 
safe  condition.  It  caonot  devest  Itself  of  Its  ob- 
ligation In  this  respect,  by  contracting  to  hare 
the  danger  guarded;  whether  It  coald  or  could 
not  In  a  case  like  the  one  at  bar  Is  less  certain. 
The  distinction  between  cases  In  whieb  there  Is 
a  duty  resting  upon  a  city  to  keep  a  street  Id 
safe  condition,  and  cases  like  the  one  at  bar, 
where  no  such  duty  ezlats.  Is  this,' — that  In  the 
former  the  city  Is  liable  for  accidents  arising 
from  a  failure  on  Its  part  to  repair  damages,  or 
remove  obstmctlons  occasioned,  by  natural 
causes  over  wblcb  It  bad  no  control,  and  In 
which  It  had  no  agency,  such  as  the  washing  of 
a  street  by  excessive  rains,  and  similar  occur- 
rences, while  In  the  latter  no  such  liability 
would  arise ;  but,  to  charge  the  corporation,  It 
must  have  been  In  some  way  Instrumental  In 
occasioning  the  Injury." 

In  tbe  following  cases  Involving  similar  facts 
the  plaintiff  was  held  entitled  to  recover  dam- 
ages for  injuries  received  through  the  contract- 
or's negligence:  Birmingham  v.  HcCary  <1887} 
84  Ala.  4S9.  4  So.  630  (excavation  for  sewer) ; 
Savannah  v.  Waldner  (1878)  49  Ga.  SIB  (same 
facts)  :  Sterling  v.  Schlffmacher  (18Q2)  47  III. 
App.  141  (same  facts;  ;  Springfield  v.  Le  Claire 
(1869)  4»  111.  476  (same  tacts)  ;  Dooley  v.  Sul- 
livan (1887)  112  Ind.  461,  2  Am.  St  Rep.  208, 
14  N.  E.  C66  (same  facts) ;  Scanlon  v.  Water> 
town  (1897)  14  App.  DlT.  1.  48  N.  Y.  Supp.  618 
(same  facts) ;  McAllister  Albany  (1800)  18 
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merits,  be  cannot  afterwards  sue  B.  If  h» 
could  A  would  be  compelled  to  defend  twice 
against  the  same  action, — once  for  himself 
and  once  for  B.  ...  If  a  town  is  sued 
for  injuries  caused  by  an  obstruction  wrong- 
fully placed  in  a  street  by  a  person,  he  may 
be  notified  to  defend,  and  in  such  case  wilt 
be  bound  by  the  judgmmt.  Therefore,  if  he 
is  sued  in  the  first  instance,  and  defeate 
the  case,  the  town  may  plead  this  judgment 
in  bar  of  an  action  against  it;  otherwiae  the 
wrongdoer  would  have  to  defoid  the  Mune 
cause  twice." 

It  follows  that  the  court  erred  in  sustain- 
ing appellee's  demurrer  to  the  aec<Hid  and 
fourth  paragraphs  of  answer.  As  the  other 
questions  argued  may  not  arise  on  another 
trial,  they  are  not  considered. 

Judgment  reversed,  with  instructions  to 
overrule  the  demurrers  to  the  second  and 
fourth  paragraphs  of  answer,  and  for  fur- 
ther proceedings  not  inoonistent  with  thia 
opinion. 


Or.  426.  23  Pae.  846  (same  fticts) ;  Clrclevllle 
7.  Neudlog  (1686)  41  Ohio  8L  466  (large  cistern 
for  sewer)  ;  Omaha  v.  Jensen  (1892)  86  Neb. 
68.  87  Am.  St  Kep.  482.  62  N.  W.  833  (similar 
excavation)  ;  Wilson  v.  Wheeling  <1882)  19  W. 
Va.  828,  42  Am.  Kep.  780  (open  excavation  pre- 
pared for  a  box  culvert) ;  Bruno  v.  Buffalo' 
(1882)  90  H.  Y.  679  (trench  for  laying  water 
pipe) ;  Brooks  v.  Bomervllle  (1871)  106  Mass. 
271  (uame  facts)  ;  Butler  v.  Bangor  (1877)  67 
Me.  385  (same  facts)  ;  Dressell  t.  Kingston 
(1884)  32  Hun,  633  (bole  near  sidewalk  for 
reception  of  curt»tone)  ;  Jefferson  v.  Chapman 
(1889)  127  ill.  438,  11  Am.  St  Rep.  136,  20  N. 
B.  33  (cross  walk  over  a  ditch,  not  being  proper- 
ly secured,  tipped  up  and  precipitated  the  plain- 
tiff Into  the  ditch). 

The  fact  that  the  Injury  received  by  a  person 
who  tell  Into  a  sewer  trench  which  crossed  the 
street  along  which  he  was  walking  reanlted 
from  tbe  momentary  Stllure  of  the  servants  of 
a  street  railway  company  to  replace  the  barrlen 
wblcb  they  were  Instructed  to  remove  wheoew 
a  car  passed  does  not  relieve  the  defendant  from 
liability.  If  the  municipality  sees  fit  to  Intrust 
to  them  the  duty  of  keeping  the  trench  propwly 
gnarded.  It  Is  answerable  tor  their  neglect,  mo- 
mentary or  otherwise.  Blesslngton  r,  Bost<» 
(1891)  158  UasB.  409,  26  N.  B.  Ills. 

In  Barry  v.  St  Loola  (1862)  17  Mo.  121,- 
wbere  the  plaintiff  fell  Into  an  open  sewer,  which 
was  being  conetraeted  by  a  CMttractor,  the  court 
held  that  sound  policy  Indicated  that  the  con- 
tractor alone  should  be  held  responsible,  for  the 
reason  tbat,  In  making  tbe  sewer,  be  bad  the 
Immediate  charge  of  tbe  work,  and  the  tem- 
porary occupancy  of  the  street  in  which  tbe 
work  was  progressing ;  tbat  he  was  upon  the- 
ground  with  his  oiaterlals  and  serrants,  and 
coold,  more  securely  and  conveniently  than  any 
oSlcer  of  the  city,  protect  his  work  from  Injur- 
ing others ;  and  that  the  public  would  be  better 
protected  from  Injuries  such  as  tbe  one  for 
which  the  action  was  brought  U  it  was  belA 
that  the  contractor  was  liable. 

In  Sehwelekhardt  v.  8t  Lonls  (1876)  2  Uo. 
App.  STl,  thla  decision  was  reguded  as  hailnc 
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t&«  effect  of  throwing  the  reeponaibllltT  for  bqcIi 
InjarleB  upon  tbe  contractor  alone,  and  no 
donbt  waa  ezpreaaed  as  to  ite  Boundness.  It 
was,  however,  disapproved  In  Welsh  r.  St.  Louis 
(1880)  78  Ilo.  71  (Where  tbe  same  facts  were 
biTolTed)  aod  Id  Hanlford  t.  Kansas  (ISOO) 

108  Mo.  172, 15  B.  W.  7S8,  and  cannot  be  resard- 
ed  anj  longer  as  authoritative,  even  In  the 
state  where  It  was  rendered. 

A  tike  rule  Is  applied  where  the  Injary  was 
doe  to  the  dangerous  conditions  ot  a  highway 
bridge  (Uawxhnrst  v.  New  York  [18871  48 
Hun,  588  [bridge  while  under  repair  was  not 
barrlcadedj  ;  Ray  v.  Poplar  Bluff  [18971  70 
Mo.  App.  252  [portion  of  sidewalk  taken  up 
for  the  pnrpoBe  of  laying  a  weterpipe  under- 
neath tbe  bridgej  ;  Park  Adams  County 
[18&1J  8  Ind.  App.  586.  SO  N.  B.  147  [floor  of 
bridge  was  being  relald]) ;  and  by  tbe  failure 
to  fence  and  light  a  temporary  road  which  was 
constructed  to  accommodate  the  public,  while 
a  highway  waa  under  repair  (Bossence  v.  KIl- 
more  [1883J  0  Vict  L.  Hep.  [L.]  35)  ;  by  a 
pile  of  earth,  rocks,  gravel,  etc.,  left  in  a  street 
(Pettenglll  t.  Xonkers  [1880]  116  N.  Y.  668, 
15  Am.  St  Bep.  448,  22  N.  E.  1089,  Affirming 
[1886]  39  Hnn,  440;  Hlncks  v.  Milwaukee 
[1870]  46  Wis.  550,  32  Am.  Bep.  735,  1  N.  W. 
280;  Nashville  v.  Brown  [18711  0  Helsk.  1,  24 
Am.  Hep.  289 ;  Bell  v.  Portland  [1876]  2  Vict 
L.  Rep.  {L.T  107)  ;  and  by  a  water  pipe  laid 
across  a  footpath  (Beatrice  v.  Held  [1604]  41 
Neb.  214,  CO  N.  W.  770) ;  by  a  stone  thrown  out 
by  a  blast  set  off  while  an  excavation  was  being 
made  (Joliet  v.  Harwood  [1877]  86  III.  110, 
29  Am.  Rep.  17;  Loganaport  v.  Dick  [1880]  70 
Ind.  65,  36  Am.  Rep.  166.  In  the  latter  ease 
the  court  said :  "If,  In  tbe  progress  of  the  work, 
blasting  waa  dangerous  and  unnecessary,  the 
appeIlaDt*s  duty  to  Its  Inhabitants  and  tbe  pub- 
lic required  that  It  should  prevent  such  blast- 
ing ;  and  If,  on  the  other  hand,  tbe  blasting  was 
necessary,  and,  though  dangerous,  tbe  danger 
conid  be  averted  by  the  use  of  pnver  precaa- 
tlons,  tbe  appellant's  plain  duty  wu  to  require 
Its  contractor  to  use  such  precautions.  The  ap- 
pellant could  not,  by  any  contract  It  might 
make,  avoid  Ita  liability  to  third  persons  for 
iDjnty  or  death  resulting  from  a  breach  of  Its 
duty  In  tbe  care  and  control  of  Its  streets") ; 
by  a  loose  stone  In  a  cross  walk,  in  which  It 
been  replaced  by  a  contractor  for  tbe  construc- 
tion of  a  sewer  (Turner  v.  Newburgb  [1888] 

109  N.  y.  SOI,  4  Am.  St  Rep.  453,  16  N.  G. 
844) ;  and  by  a  rope  or  wire  stretched  across 
a  street  for  tbt  purpose  of  preveutlng  traffic  on 
a  portion  of  It  which  was  being  repaired  (Balti- 
more'▼.  O'Donnell  [1878]  S8  Md.  110,  86  Am. 
Bep.  806.  In  that  case  a  lamp  which  bad  been 
suspended  on  tbe  rope  bad  been  broken  Imme- 
diately afterwards  by  some  mischievous  boys, 
and  taken  away  to  be  repaired,  so  that  there 
was  no  warning  signal  at  the  time  when  the 
plaintiff  was  Injured  by  driving  his  vehicle 
against  It  No  offieor  of  tbe  city  bad  notice 
of  the  rope  being  stretcbed  across  tbe  street, 
and  the  superintendent  had  no  orders  trom  tbe 
city  authorities  or  any  other  person  on  the  sub- 
ject Under  these  circumstances  the  plaintiff 
was  held  entitled  to  recover  on  the  ground  con- 
tended for  by  his  counsel,  vim.,  that  where  the 
person,  for  whom  the  work  to  be  done  Is  under 
a  pre-existing  obligation  to  bare  the  work  done 
In  a  particular  way,  or  to  have  certain  pre- 
cautions against  accident  observed,  he  cannot 
be  discharged  by  creating  the  relation  between 
M  L.R.  A. 


himself  and  another  of  employee  and  contract- 
or. Barry  v.  St  Louis  [1852j  17  Mo.  121 ;  and 
Painter  v.  Pittsburgh  [1861]  46  Pa.  213,  were 
disapproved). 

In  Glasgow  v.  Olllenwaters  (1902)  23  Ky.  L. 
Rep.  287S,  67  8.  W.  881,  the  municipality  waa 
held  liable  for  a  aalsanee  which  a  contractor 
employed  to  repair  a  street  had  created  by 
Btretcbing  a  barbed  wire  across  It 

In  another  group  of  cases  the  municipality 
has  been  held  answerable  fw  tbe  negligence  of 
a  party  who  bad  undertaken  for  a  specific  pe- 
riod to  keep  the  whole  or  a  part  of  a  highway 
In  repair. 

Municipalities  have  been  held  liable  in  the 
following  cases:  Jacksonville  v.  Drew  (1882) 
10  Via.  106,  46  Am.  Bep.  5  (work  of  making 
repairs  let  ont  by  contract;  Injury  caused 
by  defective  bridge) ;  Eylw  v.  Alleghany 
County  (1878)  49  Md.  257,  SS  Am.  Hep.  240 
(canal  company  bad  bound  Itself  to  keep  bridge 
In  repair)  ;  Blake  v.  St  Louis  (1867)  40  Mo. 
569  ^plaintiff  fell  Into  opening  left  unguarded 
and  nnllgbted  In  a  part  of  a  street  which  It  was 
the  doty  of  a  company  having  charge  of  a  cer- 
tain market  to  keep  In  repair). 

Acting  under  a  statute  wblch  authorized  a 
municipality  to  enter  into  an  agreement  for  the 
construction  of  a  street  railway,  and  to  pass 
by>law8  for  tba  purpose  of  carrying  any  sndi 
agreement  into  effect,  a  municipal  conncll  passed 
a  by-law  providing  that  tbe  strip  between  the 
rails  and  adjacent  thereto  should  be  kept  In  re- 
pair by  the  company  constructing  the  railway; 
that  the  company  sbonld  remove  all  Ice  and 
enow  from  the  tracks  under  tbe  direction  of 
tba  city  eommlSBloner ;  that  the  company  should 
be  liable  for  all  damages  occasioned  to  any  per- 
son by  reason  of  the  construction,  repair,  or 
operation  of  the  railway,  or  by  reason  of  any 
default  In  repairing  those  parts  of  tbe  streets 
wblch  the  company  was  required  to  keep  in  re- 
pair; and  that  the  municipality  should  be  In- 
demnlfled  by  the  company  from  all  liability  In 
respect  to  any  such  damages.  During  a  certain 
winter  the  company  had  removed  the  Ice  and 
snow  from  ita  trails,  and  laid  them  in  the 
center  of  the  street,  the  result  being  the  forma- 
tion of  a  deep  depression  where  tbe  tracks  were. 
Tbe  plaintiff's  sleigh  was  overturned  by  the  run- 
ner getting  Into  this  trench,  hU  borss  ran 
away,  and  be  was  severely  Injured.  It  was  held 
that,  notwithstanding  tbe  l^lBlatlon,  agree- 
ment, and  by-law  above  referred  to,  tbe  defend- 
ant waa  liable  to  the  plaintiff  under  |  531  of 
the  municipal  act  (Ont  Rev.  Stat  chap.  184)  ; 
bnt  that  they  had  a  remedy  over  against  tbe 
railway  company.  Carty  t.  London  (1880)  18 
Ont.  Kep.  122. 

The  better  and  more  logical  view  wonid  seem 
to  be  that,  as  the  rationale  of  the  liability  predi- 
cated in  casea  of  this  class  Is  the  abaolote  and 
nondelegable  quality  of  the  duty  to  which  the 
municipality  Is  subject,  the  mere  fact  that  the 
agents  of  the  defoidant  mnnldpallty  are  re- 
qnlred  the  legislature  to  give  to  tbe  lowest 
bidder  any  contracts  which  they  may  have  occa- 
slou  to  make  for  such  work  as  that  wblcb  bad 
been  negligently  performed  to  the  Injury  of  the 
plaintiff  should  not  be  regarded  as  a  differentiat- 
ing element  which  will  take  tbe  case  ont  of  tbe 
operation  of  the  general  rule.  And  so  it  haa 
been  held  by  some  courts. 

In  Mahanoy  Twp.  v.  Sebolly  (1877)  84  Pa. 
136,  the  couit,  In  discussing  the  effect  of  tbe 
act  of  January  19th.  1860,  which  fiirtst^tbUl^ 
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the  auperrlsor  of  the  towoBhip  ahall  give  to 
the  lowest  Bod  best  bidder  the  contract  for  mak< 
Ing  and  repairing  the  road  tbereln,  rematlced 
that  the  question  to  be  determined  was  simply 
whether  the  statute  relied  on  put  the  contractor 
Id  the  place  of  the  township  in  the  control  and 
aupervisloD  of  the  roads,  and  proceeded  thus : 
"Has  the  township  discharged  Its  whole  dat; 
to  the  pnbitc  whan  It  haa  oontraeted  for  the 
making  and  repairing  of  Its  roads?  Tbli  quel- 
tI<Hi  Is  answered  Id  the  mere  statement  thereof. 
The  affirmance  of  the  proposition  woald  be  con- 
trary to  the  express  terms  of  the  act  Itself ;  for 
the  supervisor  Is  to  Inspect  the  making  and 
repairing  of  the  potdle  roads  at  least  once 
every  month,  and  he  la  to  be  folly  satisfied  that 
the  contracts  have  been  folly  compiled  with 
before  the  contractors  are  paid  for  their  work. 
Not  only  so,  but  these  contractors  are  required 
to  give  bond  for  the  proper  performance  and  fal* 
fllment  of  their  several  contracts,  and  also  to 
uve  and  keep  harmless  the  township  from  dam- 
ages consequent  upon  accld^t  resalting  from 
neglect  in  keeping  the  roada  In  proper  order. 
These  provisions  Indicate  very  clearly  the  leg- 
islative Intent  to  charge  the  township  with  the 
duty  of  seeing  that  Its  roads  were  properly 
opmed  and  repaired,  and  that  It  sboold  not  he 
relieved  from  the  responslbfUty  of  accidents  re- 
snltlng  from  a  want  of  proper  construction  or 
repair.  .  .  .  The  weak  point  of  the  defense 
li  found  In  the  supposition  that  the  power  given 
to  the  township  to  contract  for  the  doing  of 
that  which  before  had  been  done  by  its  officers 
changed  the  character  of  Its  responilblUty  to 
the  public.  Bat  a  little  reflection  muat  dispel 
this  Idea ;  for,  after  all,  the  roads  are  the  roads 
of  the  township,  and  the  means  employed  by  it 
for  their  construction  can  make  no  difference 
as  to  Its  responsibility  tor  tbelr  character.  Por, 
whether  constructed  by  contractor  or  by  super- 
visor, they  are  constructed  for  the  township, 
and  we  mast  come,  eventually,  to  the  one  flnal 
and  conclusive  qnestlon :  Are  they  safe  or  un- 
safe? If  they  are  In  good  order  it  Is  the  town- 
ship which,  by  Its  Jadlcloos  supervision,  has 
made  them  so;  If  unsafe.  It  la  the  township, 
alone,  that  has  the  money  and  power  to  make 
them  safe." 

See  also  Denver  v,  Rhodes  (1886)  9  Colo. 
554,  13  Pac.  729;  Detroit  v.  Corey  (1861)  9 
Mich.  165,  80  Am.  Dec.  78,  In  which  the  action 
was  held  malnUlnable  in  spit«  of  the  fact  that 
the  powers  of  the  corporation  were  restricted 
by  a  provision  of  this  kind..  Campbell,  J.,  how- 
ever, dissented. 

But  In  California  a  different  doctrine  pre- 
vails, the  theory  being  that  a  statutory  pro- 
vision of  this  character  brings  the  circumstances 
within  the  scope  of  the  general  prloclple  thos 
ennndated  In  fitory,  Agmef,  |  406 :  "Whenever 
a  person  la  absolutely  compellable,  law,  to 
employ  a  particular  Individual  In  a  given  mat- 
ter, the  law  which  compels  him  to  employ  that 
individual  lakes  away  his  responsibility  arising 
from  the  acts  of  that  Individual."  James  v.  Ban 
Francisco  (18A6)  6  Cal.  628,  65  Am.  Dec.  626 
(excavsticm  not  lighted)  ;  O'Bale  v.  Sacramento 
(1874)  48  Cal.  212  (excavation  not  lighted) ; 
Kraase  v.  Sacramento  (1874)  48  Cal.  222.  In 
the  last-clted  case,  where  a  sidewalk  under  con- 
struction had  been  left  in  a  dangerous  condi- 
tion, It  was  held  that  a  complaint  by  which  re- 
covery was  sought  on  the  ground  that  the  work 
was  being  done  at  the  instance  of  the  city  was 
demurrablt)  for  the  reason  that.  In  view  of  the 


legislation  prescribing  that  work  done  In  Im- 
proving streets  shonld  be  let  ont  1^  contract, 
except  in  certain  eases  where  the  street  com- 
missioner may  require  It  to  be  done  by  the  abut- 
ting owners,  such  an  allegation  would  be  con- 
strued as  meaning  that  the  work  was  being  done 
In  one  of  these  modes,  and  the  Intendment 
would,  accordingly,  be  that  the  negliguice 
charged  waa  not  that  of  the  city. 

c.  Ltabtttti/  incurred  where  oontraotor  t»  em- 
ployed  by  private  perwm. 

The  absolute  quality  of  the  duty  of  a  munici- 
pality to  keep  the  highways  under  its  control  in 
safe  condition  may  be  further  Illustrated  by 
the  decisions  In  which  an  action  has  been  held 
to  be  maintainable  for  Injuries  caused  by  the 
negligence  of  persons  who  bad  been  aathorlxed 
to  perform  some  work  which  rendered  the  sur- 
face of  the  highway  abnormally  Insecure,  and 
had  omitted  to  protect  the  public  against  cer- 
tain dangers  which  were  known  to  be  the  nat- 
ural and  necessary  consequence  of  what  they 
had  undertake  to  do. 

A  monlclpal  corporation  which  Is  permitted 
by  a  statute  to  suffer  miners  to  dig  mines  under 
the  streets  which  it  manages,  subject  to  certain 
festrictlona  and  conditions  which  they  may 
think  fit  to  Impose,  is  not  absolved  by  this  per- 
mission from  the  original  responsibility  cast 
upon  them,  as  managers  of  the  streets,  to  take 
care  that  those  streets  are  preserved  In  good 
order.  Bedenhop  v.  Sandhurst  (1864;  Tict.)  1 
W.  W.  A  A'B.  fL.)  136  (horse  felt  Into  one 
of  the  holes  so  dug.  Stowell,  Cb.  J.,  remarked  : 
"In  the  present  case  there  was  a  nuisance,  and 
it  was  Ineumbent  on  the  defendants  to  see  that 
persons  whom  they  allowed  to  commit  the 
nuisance  limited  It  to  the  narrowest  extent  pos- 
sible"). 

Where  the  excavation  which  caused  the  In- 
jury was  authorized  by  the  defendant  city,  as 
a  necessary  part  of  the  construction  of  the 
roadbed  of  a  street-railway  line,  the  Interren- 
tion  of  an  Independent  subcontractor  for  any 
part  of  the  work  which  was  essentially  em- 
braced within  the  general  plan,  as  authorized 
by  the  city,  will  not  relieve  the  city  from  lia- 
bility for  Its  failure  to  enforce  the  taking  of 
such  precaotlons  In  the  course  of  the  work  as 
would  keep  adjacent  portions  of  the  public  thor- 
oughfare reasonably  safe.  Haniford  v.  Kansas 
(1890)  103  Mo.  172,  15  8.  W.  753. 

Cities  have  been  held  to  be  liable  for  an  in- 
jury received  -by  one  who  drove  at  night  against 
a  pile  ot  building  materials  which  a  contractor 
for  the  erection  of  a  house  had  obtained  per- 
mission to  leave  In  the  street  King  Cleve- 
land (188.->>  28  Fed.  835  ;  Magee  V.  Troy  (18S8> 
48  Huo,  383,  1  N.  Y.  Snpp.  S41. 

Compare  also  the  cases  cited  In  subds,  V., 
VI.,  infra. 

This  duty  may  be  fnrUier  lllnsb«ted  by  the 
decisions  snstalnlng  actions  to  recover  for  In- 
juries caused  by  abnormal  dangers  which  re- 
sulted from  building  operations  carried  on  by 
a  contractor  In  the  employ  of  an  abutting  land- 
owner; and  for  Injuries  received  by  travdara, 
owing  to  the  existence  of  abnormally  dsngerooa 
conditions  produced  In  highways  by  the  opera- 
tions of  railway  companies  acting  under  the  au- 
thority of  the  legislature. 

A  street,  on  the  margin  of  which  Is  a  deep, 
unprotected  excavation  extending  from  an  adja* 
cent  lot,  Is  not  In  a  reaaonaUy  safe  condltltn 
for  travel.    If  the  excavatlmurendera  |traTel 
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on  the  street  dangeroaa,  it  ta  as  much  the  dot? 
of  tb«  dty  to  protect  the  pabllc  agalnat  aueh 
dugera  aa  It  would  bave  been  had  the  ezca- 
vatlon  been  in  the  atreet  Itaelf.  WIggIn  t.  St. 
Loula  (1896)  135  Ho.  558,  87  S.  W.  528. 

In  Curtier  t.  Lowell  (1834)  16  Pick.  170, 
where  the  complainant  fell  Into  a  catting  wbicb 
a  railway  companj  had  made  through  a  hl^- 
waj,  the  court  tbm  stated  its  conelnsfons :  "The 
case  stands.  In  regard  to  travelers,  Jnat  as  If 
the  Inhabitants  of  the  town  were  making  ex- 
tensive alterations  In  a  highway,  or  were  mak- 
ing a  new  bridge  or  repairing  an  old  one  upon 
n  highway.  They  must  conduct  the  work  In 
■Qch  manner  as  that  the  persons  and  property 
of  the  traTelera  passing  shall  not  I>e  nnreasoa- 
ably  exposed.  Suppose  a  road  or  bridge  were 
carried  away  liy  a  torrent,  the  legielatnre  In- 
tended that  the  repairs  shonld  be  made  within 
a  reasonable  time,  and  that  pn^ter  guards  or 
cnntlons  shonld  be  set  up  and  made  known  to 
travelers  to  prevent  Injuries.  The  remedy  for 
the  traveler,  who  Is  injnred  In  person  or  prop- 
erty, ts  Immediately  against  the  town,  upon 
which  the  liability  ie  Imposed  by  the  statute." 

This  case  was  cited  with  approval  in  Wlllard 
T.  Newbury  (1850  )  22  Vt.  468.  Involving  very 
similar  facts.  The  court  said  :  "Inaamnch,  then, 
aa  the  road  remained  a  public  highway  the  duty 
and  obligation  of  the  town  continued, — ^not, 
however,  to  keep  the  road  at  this  plac«  passable  . 
at  all  times,  for  this  mlj^t  be  Impracticable 
while  the  railroad  was  being  constructed ;  but 
we  think  the  town  was  bound,  during  the  inter- 
ruption of  the  travel  by  the  construction  of 
the  railroad,  to  see  that  a  suitable  by-way  was 
provided  by  the  public,  and  to  take  all  proper 
and  reasonable  precautions  to  guard  them 
aialnst  paaslns  upon  the  highway  while  It  re- 
mained unsafe  by  reason  of  the  op«-atIons  of 
the  railroad  company  in  the  construction  of 
their  road." 

Two  other  cases  in  which  the  same  ruling  was 
made  with  refenmce  to  Injuries  received  under 
similar  dreumstanees  ant  Batty  v.  Duxbury 
(1852)  24  Vt.  165,  and  Phillips  v.  Veazie 
(186S)  40  Ue.  08. 

Where  a  railroad  company  was  required,  by 
Its  charter,  so  to  construct  Its  railroad  ae  not  to 
obstruct  the  safe  and  convenient  use  of  any 
hlghiray,  and.  while  it  was  building  an  anbank- 
tnent  for  Its  track  across  a  highway,  a  traveler 
•oatalned  special  damage  from  the  obstruction, 
the  town  was  held  liable  to  the  sufferer.  Billot 
T.  Concord  (1853)  27  N.  H.  204. 

In  cases  of  this  type  the  municipality  ts  not 
absolved  from  Its  duties  and  liabilities  to  the 
pnbllc  by  the  fact  that  the  company  la  subjected 
Tit  the  statute  from  which  It  derives  Its  powers 
to  certain  obligations  in  respect  to  the  constrnc- 
tlm  of  its  road  across  highways.  Wlllard  v. 
Newbury  (1850)  22  Vt.  458;  Phillips  v.  Teasle 
(185S)  40  Ue.  96. 

But  It  Is  entitled  to  recover  from  the  com- 
pany such  damages  as  It  may  i>e  compelled  to 
pay  to  a  person  whose  Injury  resulted  from 
the  defective  condition  of  the  highway.  Wll. 
lard  V.  Newbury  (1850)  22  Vt.  458. 

Such  decisions,  however,  do  not  properly  fall 
within  the  scope  of  the  present  monograph,  and 
for  a  complete  collection  of  the  authorities  the 
reader  will  consult  treatises  on  the  law  of  neg- 
llgCDce  and  of  highways, 
d.  VeeeMtty  of  thowtng  that  the  muntoipalttv 
had  notice  of  the  daitoerout  ootidition*. 

In  cases  where  the  person  doing  the  work  In 
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qnestlon  waa  a  contractor  employed  by  the  mn- 
nicipaUty  Itself,  and  the  danger  from  which  the 
accident  resulted  was  a  necessary  incident  of 
the  operations.  It  Is  manifestly  not  a  prerequi- 
site to  recovery  that  the  municipality  should 
have  received  special  notice  of  the  existence  of 
the  danger.  Brusso  v.  Buffalo  (1882)  90  N.  T. 
679  (trench  for  waterpipe)  ;  Birmingham  v. 
McCary  (1887)  84  Ala.  469,  4  So.  630  (ditch)  : 
Springfield  v.  Le  Claire  (1869)  49  111.  477 
(sewer)  ;  Omaha  v.  Jensra  (1802)  35  Neb.  68, 
37  Am.  St  Rep.  482,  52  N.  W.  8SS  (sewer)  ; 
Sterlhw  v.  Schlffmacher  (1808)  47  III.  App. 
141  (sewer). 

"In  contemplation  of  law,  the  excavation  re- 
ferred to  in  the  declaration  was  made  by  the 
town  Itself;  and,  therefore,  there  was  no  occa- 
Blon  to  prove  that  It  had  any  notice,  actual  or 
constructive,  of  the  condition  of  the  street. 
There  could  he  no  occasion  to  notify  the  defend- 
ants of  their  own  acts."  Brooks  v.  Somerville 
(1871)  106  Mass.  271. 

"If  a  municipal  corporation  rightfully  causes 
an  improvement  to  be  constructed,  or  other 
work  to  he  done,  whether  liy  an  Independent  con- 
tractor or  otherwlse,  it  is  honnd  to  take  notice 
of  the  .  .  .  condition,  whether  safe  or 
dangerous,  of  Its  streets  and  grounds  as  affected 
by  the  prosecution  or  performance  of  sach  Im- 
provement or  work."  Beatrice  T.  Beld  (1804) 
41  Neb.  214,  50  N.  W.  770. 

In  Hawzhnrst  t.  New  Tork  (1887)  43  Hun, 
588,  the  trial  Judge  charged  the  Jury  that  the 
city  had  a  right  to  presume.  In  the  absence  of 
notice,  that  the  contractor  had  properly  guarded 
the  approach  to  the  bridge  in  questloif  while  It 
was  under  repair,  and  was  not  liable,  without 
cither  expreas  or  constructive  notice,  for  the 
negl^nce  of  the  contractor.  The  court  held 
this  charge  to  be  erroneous,  saylns:  "Unques- 
tionably, it  was  the  duty  of  the  defendants  .  .  . 
to  maintain  the  bridge  in  a  condition  which 
should  be  sate  for  public  traffic.  The  very  na- 
ture of  the  improvement  which  they  undertook 
to  make  Involved  danger  to  persons  lawfully  on 
the  highway,  who  might  approach  the  bridge  at 
nl^t  and  attempt  to  cross  it.  In  causing  this 
Improvement  to  be  made,  therefore,  the  city  of 
New  Tork  .  ,  .  were  bound  to  see  that 
proper  safeguards  were  provided  while  the  work 
was  going  on,  so  as  to  afford  reasonable  protec- 
tion to  the  public." 

In  a  case  where  the  Injury  was  caused  by  a 
hole  left  In  the  course  of  the  grading  of  a  street 
the  court  remarked :  "It  may  be  also  noted  that 
in  such  case  the  duty  of  notice  to  the  corpora- 
tion of  the  existence  of  the  obstruction  or  defect 
is  removed  Inasmuch  as  the  thing  Itself  con- 
tracted to  be  done  creates  the  liability."  Dres- 
sell  V.  Kingston  (1884)  32  Hun,  533. 

The  doctrine  of  these  cases  might  seem,  at 
flrsl  sight,  to  be  contravened  by  the  language 
used  In  Savannah  v.  Waldner '(1873)  40  Qa. 
316,  where  the  conclusion  of  the  court  was 
stated  thus:  "If  the  builders  of  the  sewer  in 
this  case  negligently  left  It  unguarded  by  not 
having  proper  harriers,  or  lights,  or  other  pro- 
tection against  danger,  and  it  was  so  permitted 
to  continue  for  an  unreasonable  or  unnecessary 
time,  by  the  municipal  authorities,  who  had  no- 
tice, or  there  are  tects  from  which  notice  could 
be  reasonably  Inferred,  they  are  liable  for  In- 
juries resulting  from  such  neglect  to  perform 
their  duty." 

These  words,  however,  are  to  i>e  considered 
with  reference  to  the  r^a^lnd^^  o^Jl^gij,^ 
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from  wblcb  It  appears  that  the  court  was  argn- 
lofT  that,  uBder  the  supposed  clrcumataDces,  the 
defeodaot  was  at  least  as  mocb  liable  as  If  the 
obatrurtioD  had  been  created  by  a  wrongdoer, 
and  the  eTldence  had  been  tncb  as  to  charge  It 
with  notice. 

On  the  other  hand,  If  the  tortloaa  act  which 
created  th«  danger  was  collateral  Id  Ita  natare, 
the  mualclpalltr  is  not  chargeable  with  reipon- 
alblllty  unless  notice,  aetoal  or  coQHtmctlve,  la 
efltabtlBbed.  Pettenglll  t.  Yonkers  (1880)  116 
N.  Y.  StS8,  IS  Am.  St  Rep.  442,  22  N.  B.  1005, 
Affirming  (1888)  S9  Hon,  449  (plaintiff  drove 
against  untlghted  embankment  made  b;  earth 
thrown  ont  of  a  sewer  trench.  XJpaa  the  facts, 
this  case  li  dlfflcDlt  to  reconcile  with  the  pre- 
ceding caKs.  It  la  snhmltted  that  the  danger^ 
ous  conditions  In  this  Instance  were,  In  a  rea- 
sonable sense,  as  much  a  necessary  incident  of 
the  work  as  that  which  arose  from  the  open 
excavation  ItseU) ;  Tomer  Newburgb  (1888) 
109  N.  Y.  SOI,  4  Am.  8t.  Bep.  463,  16  N.  B.  844 
(loose  Btone  In  cross  walk  which  had  been  taken 
op  by  a  contractor  for  the  construction  of  a 
sewer)  ;  IQvansrille  v.  Senhenn  (1898)  151  Ind. 
42.  41  L.  K.  A.  728,  784,  68  Am.  St  Kep.  218, 
47  N.  E.  684,  61  N.  E.  88  (Inmber  unsafely  piled 
by  person  who  had  contracted  to  delWer  It). 

In  a  case  where  a  contractor  employed  a 
landowner  to  lower  the  grade  of  the  sidewalk  In 
front  of  his  premises,  as  prescribed  by  an  or- 
dinance applicable  to  the  street  on  which  he 
lived,  left  the  altered  section  of  the  sidewalk,  at 
one  of  its  ends,  more  than  a  toot  lower  than 
the  adjacent  section,  and  the  plaintiff,  on  the 
ensuing  night,  was  Injured  by  stepping  Into  this 
depression.  It  was  urged  by  the  plalntifTs  coun- 
sel that  the  Injury  was  not  occasioned  by  any 
negligence  In  doing  the  work,  but  by  reason  of 
leaving  the  abrupt  descent  nngoarded;  and  It 
was  Insisted  that  there  was  a  direct  and  Inde- 
pendent duty  devolving  on  the  defendants  to 
keep  the  streets  and  sidewalks  within  the  cor- 
porate limits  In  safe  condition  for  travel,  and 
that  they  were  liable  to  respond  In  damages  to 
all  persons,  who,  without  fault  on  their  part, 
ahould  receive  Injury  from  neglect  of  such  duty. 
But  the  court  held  that  the  want  of  evidence 
which  would  authorize  a  jury  to  find  that  the 
municipality  had  notice  of  the  defect  was  fatal 
to  the  claim.  Sweet  v.  OloversvUle  (1877)  12 
Hun,  802. 

Another  elaia  of  eases  In  which  notice  Is  not 
a  condition  precedent  to  recovery  Is  composed  of 
those  In  which  the  hazardous  conditions  were 
an  inaeparabie  concomitant  of  work  performed 
with  the  express  sanction  of  the  municipality, 
but  not  by  a  person  who  has  contractual  rela- 
tloDi  with  It 

A  gas  company  empowered  by  law  to  lay  Its 
gas  pipes  through  the  streets  of  a  city  with  the 
consent  of  the  city  authorities  obtained  such 
consent,  and,  Ip  the  prosecution  of  Its  work, 
opened  a  ditch  in  one  of  the  streets,  which,  for 
want  of  pipe,  was  left  open  for  several  days. 
While  so  exposed,  plaintiff,  passing  at  night,  fell 
In  and  was  hurt.  It  was  held  that  the  city, 
having  given  the  company  permission  to  occupy 
the  street,  was  liable  to  the  same  extent  as  If 
the  ditch  had  been  opened  by  Its  own  servants, 
i.  e.,  without  proof  of  notice.  Buasell  v.  Colum- 
bia (1881)  74  Mo.  480,  41  Am.  Rep.  325. 

T.  DttUes  tmpoaed  on  gronteea  of  apeoial  priv- 
Oeget  in  rttpeat  to  ft^hways. 

The  doHrlna  applied  In  aereral  dedslona  Ii 
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that  whenever  a  person  or  corporation  la  per- 
mitted by  a  statute  or  a  municipal  ordinance 
to  Interfere  with,  or  temporarily  obstruct  a 
public  highway,  such  permission  carries  with  It 
and  Imposes  opon  the  person  or  corporation  a 
corresponding  duty  to  protect  travelers  by  mtitx 
precautionary  measures  as  may  be  appropriate 
under  the  clrcnmatances ;  and  that  this  duty 
cannot  be  so  delegated  to  a  omtractor  as  to 
relieve  the  licensee  from  the  consequences  of 
his  failure  to  perform  It. 

In  Veasle  v.  Penobscot  R.  Co.  (1860)  49  Me. 
119,  a  town  was  held  to  be  entitled  to  recover 
from  a  railway  company  the  damages  which  It 
had  been  compelled  to  pay  to  a  traveler  who  had 
fallen  Into  an  unguarded  and  onltghted  cutting 
which  the  company  had  made  through  a  high- 
way. The  court  said :  "We  place  the  decl- 
Blon  on  this  point  on  the  well-settled  doctrine 
that,  where  the  legislature,  as  guardian  of  the 
right!  of  the  public  to  a  highway,  pnmlta  a  cor- 
poration or  Indlvldnal  to  use  of  Interfere  with 
the  way,  and  to  obstruct  Its  use,  on  condition, 
express  or  Implied,  that  all  requisite  care  Is  to 
be  token  to  protect  others  from  Injury,  the  right 
thus  granted  must  be  exercised  by  the  party  to 
whom  It  la  granted,  and  cannot  be  assigned,  so 
as  to  relieve  the  party  from  the  faithful  execu- 
tion of  the  power.  The  company  may  doubtless 
make  ecoitracts  for  the  performance  of  the  work, 
but  cannot  avoid  their  obligation  to  protect  the 
public  against  danger,  by  the  stipulations  they 
may  make.  The  grant  of  the  legislature  is  to  a 
known  and  responsible  company,  as  It  la  to  be 
presumed,  over  which  the  leglalatore  has  more 
or  less  control.  Important  rights  are  to  be  af- 
fected, and  It  would  be  a  dangeroas,  as  well  as 
an  unsound,  doctrine,  to  allow  such  a  body  to 
transfer  their  liabilities  and  obligations  to  the 
public  and  the  Individual  eltbens  to  trrespoDsl- 
hie  or  transient  contractors,  in  the  execution 
of  such  a  trust  or  power,  the  company  must  be 
reaponslble,  whatever  ccmtraets  th^  may- 
make." 

Commenting  upon  this  case  In  a  later  case, 
the  same  court  said :  "No  private  person  or 
corporation  baa  a  rli^t  to  Interfere  with  a  blirti- 
way,  and  can  only  do  so  by  authority  from  the 
legislature;  and  then,  as  the  authority  Is  per- 
sonal, the  act,  by  whomsoever  done,  remains 
personal.  The  act  of  a  contractor,  being  nnau- 
thorlaed  except  from  the  legal  privilege  of  his 
employer,  logically  becomes  the  act  of  the  latter, 
permitted  by  law  In  derogation  of  the  public 
right.  That  Is  the  doctrine  of  Veasle  v.  Penob- 
scot (1860)  49  Me.  119,  and  is  not  applicable 
here."  Leavltt  v.  Bangor  &  A.  R.  Co.  (1897) 
89  Me.  509,  36  L.  R.  A.  382,  86  Atl.  998.  The 
explanation  thus  given  disposes  of  the  criticisms 
made  upon  the  Veazle  Case  In  Eaton  v.  Europe- 
an ft  N.  A.  R.  Co.  (1871)  58  Ue.  B20.  8  Am.  Bep. 
430,  where  the  court  misapprehended  the  true 
rationale  of  the  decision. 

In  Demlng  v.  Terminal  R.  Co.  (1900)  49  App. 
Dlv.  493,  tt3  N.  T.  Supp.  615,  the  essential  facts 
Involved  were  as  follofra :  The  sopreme  court 
of  New  York,  acting  In  pursuance  of  Ita  stat- 
utory powers,  had  aothwlsed  the  dtfendant  rail- 
way company  to  build  a  bridge  over  Its  track  at 
a  point  where  It  was  crossed  by  a  street,  and 
had  also  ordered  the  defendant  to  comply  with 
the  requirements  of  the  general  railroad  law 
of  that  state  which  authorizes  railroad  com- 
panies to  excavate  fill  in,  or  change  the  grade 
of  a  highway,  when  neeeasary  to  carry  Its  line 
across  the  roadway.    When  the  Mphankment  by 
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which  the  overhead  crowiDg  was  to  be  ap- 
proached had  been  partially  formed,  the  plalo- 
tllTs  carriage  came  Into  colllflton  with  the  ob- 
struction thos  made  on  the  highway,  the  con- 
tractor for  the  work  haviiig  tailed  to  guard  It 
fer  ll^ts.  For  tlw  InjDfj  cansed  br  the  npaet- 
tiBg  of  the  carriage  the  defendant  was  held  Ila- 
bit,  on  the  ground  that  the  duty  Imposed  by  the 
statute  Involved  care  and  vigilance  In  the  pros- 
ecution of  the  work,  as  well  as  a  substantial  res- 
toration of  the  highway  when  the  work  was 
completed.  The  court  said :  "Manlfeatly,  as  It 
seems  to  us,  the  obligation  assumed  br  a  rail- 
road company  when  It  takes  possession  of  a 
highway  for  the  purpose  of  effecting  a  crosslQg 
thereof  Is  analogous  for  the  time  being  to  that 
which  pertains  at  all  tlmea  to  a  nranlelpollty  In 
Its  care  of  Its  streets ;  and  we  are  eonseqnflntiT 
of  the  opinion  that  the  statute  under  which  the 
defendants  were  proeeentlng  their  work  Imposed 
upon  them  duties  similar  to  those  which  would 
hare  rested  upon  a  mnnlclps  llty  engaged  In  the 
same  character  of  work,  and  for  precisely  the 
same  reason.  It  la  true  that  the  sUtnte  doe^ 
aot  In  express  terms  declare  that,  whra  earry^ 
tag  Its  line  of  road  across  a  public  hlgbway,  a 
Tsllway  company  must  guard  and  protect  the 
trarellng  public  from  such  damages  as  may  rea- 
aonaUy  be  anticipated  from  Its  Interference 
with  tbe  hlgbway ;  but  It  does  confer  the  right 
to  exeaTate.  Oil  hi,  and  change  tbe  grade  of  the 
highway,  and  this  necessarily  InTolves  some  ob- 
struction and  inconvenience  to  travelers  there- 
on. If,  therefore.  In  the  conduct  of  Its  opera- 
tiooB  the  obstruction  Is  nnBeeessarlly  dangerous, 
or  U  It  la  permitted  to  remain  for  an  unreason- 
able length  of  time,  or  If  while  It  remains  It  Is 
not  properly  guarded.  It  becomea  a  public  nui- 
sance, and  certainly  It  Is  not  the  policy  of  the 
law  to  sanction  the  creation  or  maintenance  of 
a  nutaance  which  would  be  a  constant  menace 
to  life  and  property." 

Id  an  earlier  decision  the  same  court  bad  ob- 
served that  chutes  and  coal  holea  malntaint>d 
la  tbe  street  by  the  owner  of  the  abutting  prop- 
erty, and  excavations  In  the  highway  made  In 
the  course  of  laying  a  railroad  or  gas  mains 
therein,  were  examples  of  the  class  of  cases  In 
which  the  person  exercising  the  privilege  or 
franchise  Is  bound  absolutely  to  guard  tbe  ob- 
structltma  so  created  la  tbe  street.  Burke  v. 
Ireland  (1808)  26  App.  DIv.  487,  50  N.  T.  Bupp. 
899. 

Persons  obtaining  a  franchise  to  dig  trenches 
and  lay  water  pipes  for  city  waterworks  cannot, 
by  entering  Into  a  contract  with  third  persons, 
which  requires  them  to  assume  all  the  responsi- 
Ullty  for  tbe  way  In  wblcb  the  work  Is  done 
1^  them,  relieve  tfaemselves  from  liability  for 
Injuries  cansed  by  the  negligent  manner  In 
which  the  work  ts  done.  Colgrove  v.  Smith 
(1894)  102  Cal.  220,  27  L.  R.  A.  600,  80  Pac. 
411. 

A  person  who  obtains  a  license  from  munic- 
ipal antliorltles  to  Incumber  a  street  while  his 
lee  houae  la  being  Ulled  is  liable  for  Injuries 
caused  by  antawful  obstructions  created  In  tbe 
street  by  blocks  and  fragments  of  tbe  Ice,  al- 
though  tbe  work  Is  done  for  blm  by  a  con- 
tractor. Darmataetter  t.  Moynaban  (1878)  27 
Mich.  188. 

Tbe  virtual  effect  of  this  doctrine  Is,  that  the 
privilege  so  granted  Is  regarded  as  being  sub- 
ject to  the  Implied  condition  that  tbe  licensee 
shall  see  to  It,  at  bis  peril,  that  the  safety  of 
tbe  paUle  is  secured,  so  far  aa  that  result  can  ' 
MUR.  A. 


be  attained  by  tbe  exercise  of  reasonaUe  care. 
A  forUori  will  the  licensee  be  held  liable  for  the 
nonperformance  of  that  duty  where  an  express 
condition  to  this  effect  was  attached  to  the 
grant  of  the  privilege. 

"When  certain  powers  and  priviietea  have 
been  specially  conferred  by  the  public  upm  an 
Individual  or  corporation  for  private  emolu- 
ment. In  consideration  of  which  certain  duties 
affecting  the  public  health  or  tbe  safety  of  pub- 
lic travel  have  been  expressly  asanmvd,  tbe 
Individual  or  corporation  in  the  receipt  of  the 
emoluments  cannot  be  relieved  from  liahlllty  by 
committing  tbe  performance  of  these  duties  to 
another."  Lancaster  Ave.  Improv.  Co.  v. 
Rboads  (1887)  116  Pa.  877,  2  Am.  St.  Bep.  608, 
9  Ati.  852.  There  tbe  defendant  company,  by 
the  terms  of  Its  charter,  waa  Invested  witb 
special  public  prlvilegea,  those  of  "constructing 
and  maintaining  a  turnpike  road"  for  tbe  pri- 
vate gain  of  the  company;  the  road  bad  been 
completed  and  was  open  to  public  travel,  and 
the  company  bad  for  several  weeks  been  In  tbe 
regular  receipt  of  tolls.  In  conalderatlon  of  tbe 
right  to  collect  sueta  tolls.  th»  proprietors  of  tbe 
road  undertook  to  exercise  due  care  and  dili- 
gence In  keeping  tbe  road  In  such  repair  that 
It  might  bs  traveled  with  safety  to  life  and  prop- 
erty. It  was  held  that,  having  undertaken  to 
lower  tbe  grade  while  the  road  waa  open  to 
travelers,  it  was  the  plain  duty  of  the  defend- 
ants to  guard  that  part  which  they  retained  for 
public  use,  and  to  warn  travelers  of  any  dan- 
ger that  threatened  by  reason  of  obstructions  in 
tbe  road,  and  by  suitable  devices  to  direct  them 
In  the  proper  route.  Of  these  duties,  attaching 
them  as  trosteea  for  tbe  public,  they  could  not 
devest  themselves  by  ahiftlng  the  responsihlllty 
upon  others. 

A  corporation  bound,  in  consideration  of  the 
fraochlse,  to  keep  a  road  or  bridge  in  repair, 
is  liable  for  injury  to  a  person  from  want  of 
repair,  whether  tbe  defect  Is  patent  or  latent, 
unless  be  1e  In  default  or  tbe  defect  waa  from 
Inevitable  accident,  tempest,  or  lightning,  or  the 
wrongful  act  of  a  third  person  of  which  it 
had  no  notice  or  knowledge;  and  this  although 
ordinary  care  was  used  In  tbe  erection  or  itt- 
pair,  and  the  work  waa  done  by  competent  work, 
men  under  contract  Pmnsylvanla  &  O.  Canal 
Co.  V.  Qraham  <18e9)  63  Pa.  290,  8  Am.  Rep. 
540. 

In  Downey  v.  Low  (1897)  22  App.  Dlv.  400, 
48  N.  T.  Bupp.  207,  where  the  plaintiff  fell  Into 
a  coal  chute,  the  court  s^ld:  "Without  this 
license,  the  invaaitm  of  tbe  highway  would  have 
been  Illegal  and  a  nuisance  per  m.  By  tbe 
license,  tbe  defendant  acquired  a  special  privi- 
lege, '  but  by  tbe  acceptance  of  tbe  privilege 
there  was  Imposed  a  duty  and  a  burden.  The 
privily  was  to  construct  tbe  chute.  The  duty 
was  to  maintain  the  chute  safe  and  properly 
guarded.  Tbe  defendant  could  not  exercise  tbe 
privilege  without  discharging  the  du^.  The 
two  at  all  times  were  coexlatent,  and  the  defend- 
ant could  not  absolve  himself  from  llaUlity  by 
delegating  the  doty  to  another." 

Where  a  private  railway  track  was  built  to 
a  manufacturing  establishment,  under  a  license 
given  by  a  city  upon  stringent  conditions  de- 
signed to  prevent  accident,  and  no  one  hut 
tbe  defendant  has  any  right  to  build  or  main- 
tain It,  all  persons  using  the  track  for  the 
purposes  for  which  it  was  constructed  are 
deemed  to  be  using  it  as  the  agents  of  the  owner, 
and  be  Is  liable  for  tbeir  conduct.  iTbe^M  off 
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a  qiKelal  franchise,  under  the  direction  and  for 
the  parposea  of  Ita  erantee,  can  nerer  be  main- 
tained except  aa  bts  act.  The  owner  of  the  ee- 
tabllahment  In  question  was,  accordingly,  held 
to  be  liable  for  the  death  of  a  person  who  waa 
ran  over  by  ears  whidi  were  being  operated 
on  the  private  track  hj  the  serrantB  of  the  com- 
pany which  owned  the  railway  with  which  that 
track  was  connected.  McWlIllams  t.  Detroit 
Central  Mills  Co.  (187B)  81  Ulch.  274.  Ttat- 
court  said:  "The  Central  Railroad  CompaoT, 
when  performlnfiT  Its  service  for  defendant,  was 
not  engaged  In  the  performance  of  Its  own  busi- 
ness under  Its  charter,  but  waa  employed  In  a 
qteclal  and  temporary  service,  dllFerlng  In  no 
aense  from  what  might  have  been  rendered  by 
men  or  horses  Id  drawing  or  pushing  cara  for 
defendant  on  defendant's  premises.  It  was  in 
no  sense  an  Independent  and  separate  business, 
and  the  only  authority  under  which  It  was  ]ub- 
tlfled  or  exercliied  was  the  city  ordinance  which 
granted  the  privilege  to  defendant.  .  .  . 
The  defendant  was  clearly  bound  to  see  to  the 
safe  use  of  Its  own  franchise." 

It  will  be  observed  that  the  facts  Involved  In 
all  the  cases  cited  are  such  that  the  liability 
of  the  defendant  might  apparently  have  been 
referred  to  the  more  general  principle  which  la 
reviewed  la  the  note  to  Jacobs  v.  Fuller  &  H. 
Co.  65  L.  R.  A.  833,  on  MabUtttf  of  employer  for 
infurien  caused  by  the  performance  by  inde- 
pendent contractor  of  tcork  wMoh  i«  dangerous 
untcaa  certain  precautUma  are  observed.  In- 
deed a  large  number  of  rulings  there  cited  re- 
late to  operations  carried  on,  or  condlttouH 
maintained,  by  the  grantees  of  qwclal  privileges. 
It  may  be  that  the  doctrine  now  ander  review 
wonld  enable  a  plaintiff  to  recover  In  some  cases 
besides  those  to  which  that  general  principle  Is 
applicable;  but  this  point  has  never  been  spe- 
clllcally  raised  or  discussed. 

VI.  Duttea  incident  to  the  exercise  of  corporate 
and  other  franohtses. 

a.  In  general. 

The  American  reports  eonteln  a  lante  num- 
ber of  decisions  which  are  based  upon  the  doc- 
trine that  a  corporation  cannot,  delegating 
to  another  party  the  functions  which  It  Is  em- 
powered to  perform,  and  which  constitute  tbe 
essential  reason  for  Its  existence,  escape  rn- 
qtonslblllty  for  Injuries  caused  by  the  nonpor- 
formance  of  such  duties  as  may  be  attached, 
either  by  Its  charter  or  by  the  general  laws  of 
the  state  lu  which  It  la  organised,  to  the  exer- 
cise of  franchises  conferred  upon  It. 

"Where  the  wrong  ^nd  injury  for  which  the 
action  Is  brought  were  committed  In  the  per- 
formance of  acts  by  virtue  of  the  authority  of 
the  corporation  derived  from  its  charter,  and 
could  have  been  performed  In  no  other  way, 
tben  the  party  Injured  haa  the  right  to  hold  the 
corporation  responsible,  because  It  Is  really  the 
corporation  that  Is  acting."  Sanford  v.  Paw- 
tncket  Street  R.  Co.  (1896)  18  B.  I.  537,  83 
L.  R.  A.  &C4,  36  All.  67. 

In  a  leading  Massachusetta  case  the  following 
role  was  declared  to  have  been  that  which  had 
been  established  by  the  authorities :  "Where 
persona  are  Invested  by  law  with  authority  to 
execute  a  work  involving  ordinarily  the  exer- 
cise of  the  right  of  eminent  domain,  and  always 
affecting  the  rights  of  third  persona,  they  are 
to  be  liable  for  the  faithful  execution  of  the 
power,  and  cannot  escape  responsibility  by  dele- 
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gating  to  others  the  power  with  which  they  bav» 
been  Intrusted."  Hllllard  v.  Blchardson  (1865) 
3  Gray,  S40,  63  Am.  Dec.  743. 

In  another  part  of  the  Judgment  It  was  salff 
that  plaintiff's  right  to  recover  could  not  be- 
pat  upon  the  ground  that  the  negligent  act 
had  been  done  In  the  ezeention  of  a  work  un- 
der the  public  authority,  as  the  construction 
of  a  railroad  or  canal,  and  from  the  responsi- 
bility for  the  careful  and  just  execntlon  of 
which  public  policy  will  not  permit  the  corpo- 
ration to  escape  by  delegating  their  power  to- 
others. This  case  Is  criticised  In  Wright  ▼. 
Holbrook  (1872)  62  N.  H.  120,  13  Am.  Rep.  12, 
on  the  ground  that  It  draws  a  distinction  be- 
tween railway  and  other  corporations,  and  that 
tbla  distinction  la  not  recognized  In  the  more- 
recent  Bnglhdi  and  American  cases.  This  erlU- 
elsm,  however,  clearly  ascribes  to  the  decision 
a  more  extensive  significance  than  the  reason- 
Ing  of  the  court  warrants. 

Id  Solomon  R.  Co.  v.  Jones  (1883)  30  Kan. 
601.  2  Pac.  657,  the  court  laid  down  the  law 
as  follows :  "Where  a  corporation  la  organized 
for  the  purpose  of  doing  any  work,  the  work 
will  be  presumed.  In  the  absence  o^any  showing 
to  the  contrary,  to  be  done  by  It,  and  It  will  be 
held  responsible  for  all  that  transpires.  Espe- 
cially Is  this  true  of  a  railroad  corporation,  for 
to  It  alone  has  the  state  given  the  privilege  of 
exercising  the  right  of  eminent  domain.  Anff 
where  the  state  grants  a  franchise  of  such  Im- 
portance, It  has  a  right  to  assume  for  Itself 
and  all  citizens  that  the  party  receiving  the 
franchise  Is  executing  the  work,  and  reaponalble 
for  all  that  Is  done  In  such  execution.  Indeed, 
without  some  authority  from  the  state  It  can- 
not transfer  the  franchise,  or  devest  Itaelf  of 
responsibility ;  ao  where  all  that  la  patent  to  the 
public  Is  the  franchise,  and  the  work  done  under 
It,  the  public  haa  a  right  to  treat  the  beneficUry 
of  the  franchise  as  responsible  for  the  work." 

In  West  V.  8t  Louis,  V.  ft  T.  H.  R.  Co.  (1872) 
68  III.  545,  the  court,  referring  to  a  class  of 
cases  which  it  regarded  aa  being  dlatlngulsbable' 
from  the  one  before  It,  said :  "These  were  all 
cases  In  which  redress  was  sought  against  a 
chartered  company  for  wrongs  done  by  persona 
while  In  the  performance  of  acta  which  they 
would  have  had  ao  right  to  perform  except  un- 
der the  charter  of  the  company.  The  conrt 
laid  down  the  salutary  rale  that,  as  to  such  acts, 
the  company  could  not  escape  corporate  liability 
by  having  the  acts  performed  or  the  work  don» 
by  contractors  or  lessees.  These  persons  must 
be  regarded,  In  such  cases,  as  the  servants  of 
the  company  acting  under  Its  directions,  and  the 
company  mast  see  that  the  special  privileges 
and  powers  given  to  It  by  Its  charter  are  not 
abused."  The  correct  principle  was  considered 
to  be  substantially  this :  "The  company  may  be 
held  liable  when  the  person  doing  the  wrongful 
act  Is  the  servant  of  the  company,  and  acting 
under  Its  direction ;  and,  though  such  person  1» 
not  a  servant  as  between  himself'  and  the  com- 
pany, but  merely  a  contractor  or  lessee,  still 
he  must  be  remrdcd  as  a  servant  or  agent 
when  he  Is  exercising  some  chartered  privilege 
or  power  uf  the  company,  with  its  assent,  which 
he  could  not  hare  exercised  Independently  of 
such  charter.  In  other  words,  a  company,  seek- 
ing and  accepting  a  special  charter,  must  take- 
the  reapunslblllty  of  seeing  that  no  wrong  I* 
done  through  Its  chartered  powers  by  person* 
to  whom  It  has  permitted  their  exercise." 
The  effect  of  this  doctrine  In  the  jirMent  .ooo- 
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oectlon  may  be  conroileiitlr  shown  hj  coobU- 
trlng  separatelT  the  rcBolts  of  Its  application, 
first.  In  casee  where  the  thing  to  be  done  by 
the  contractor  related  to  the  conatnitrtlon  and 
pr^liaratlon  of  the  plant  which  waa  to  be  used 
for  the  purposes  of  the  contractee'a  business, 
and,  secondly.  In  cases  where  the  thing  to  be 
•done  by  the  contractor  related  to  the  operation 
of  that  plant. 

b.  LteMHIy  fii  mpeet  to  eonttrvatlon  «ork. 

Plalnttffa  have  been  held  to  be  entitled  to  re- 
corer  where  damages  were  sought  for  the  dod- 
perfornuiQcc  of  one  of  the  coDdltlona  to  which 
the  exercise  of  the  defendant's  right  to  appro- 
priate the  land  or  materials  which  might  be  re- 
quired for  vorpoate  of  construction  was  sub- 
ject. 

Uablllty  has  been  Imposed  for  Injuries  caused 
by  the  failure  of  the  contractor  to  construct  cat- 
tle guards  (Houston  &  Q.  N.  R.  Co.  v.  Meador 
[1878]  60  Tez.  T7>  ;  and  to  keep  up  fences  to 
prevent  cattle  from  straying  onto  and  damaging 
land  (Chicago,  St.  F.  &  F.  B.  Co.  r.  McCarthy 
[1858]  20  111.  385,  71  Am.  Dec.  286). 

In  Vermont  C.  R.  Co.  v.  Baxter  <1860)  22 
Tt.  365,  It  was  held  that  a  person  who  was 
•eeklng  damages  for  land  which  had  been  ap- 
^oprlated  hj  the  contractor  for  the  porpoaes 
of  the  work  could  recover  directly  from  the 
company. 

In  Lesher  t.  Wabash  Nav.  Co.  (1862)  14  111. 
S&,  56  Am.  Dec.  4S4,  tt  was  decided  that,  where 
the  charter  of  a  navigation  company  authorized 
it  to  ent«r  upon  the  lands  adjoining  a  dam 
which  was  to  be  eonstrocted,  and  take  material 
tterefrom,  leaving  the  owner  of  the  land  to 
apply  to  a  speclSed  court  for  an  assessment 
of  damages,  the  owner  of  material  which  was 
taken  by  contractors  under  the  provisions  of 
the  charter,  and  naed  for  baUdlng  the  dam,  was 
entitled  to  recover  compensatlou  from  the  com- 
pany for  the  material  so  taken.  The  court  said : 
"The  contractors  were  none  the  less  the  servants 
of  the  company  because  they  were  doing  the 
work  by  contract  and  for  a  stipulated  price. 
The  work  was  still  done  by  the  company,  and 
under  the  authority  of  tiielr  charter.  The 
prlTlIeges  which  the  charter  conferred  upon  the 
company  to  enable  them  to  execute  the  work 
devolved  upon  the  contractors  for  the  same  pur- 
pose. The  very  erection  of  the  dam  across  the 
river  was  an  obstruction  to  Its  navigation,  and 
would  have  been  unlawful  but  for  the  authority 
conferred  by  the  charter.  Had  the  Culbertsons 
been  prosecuted  for  a  damage  occasioned  by 
reason  of  such  obGtructlon,  they  would  Imme- 
diately have  sought  protection  under  the  char- 
ts. So,  too,  had  Lesher  objected  to  their  tak- 
ing the  material  which  they  did  take,  they 
would  have  asserted  their  right  .  .  .  to  the 
same  extent  that  the  company  would  have 
.  .  .  [donej  had  they  prosecuted  the  work 
without  the  Intervention  of  contractors.  If  It 
was  necessary  for  the  company  to  take  private 
property  to  enable  them  to  prosecute  the  work 
tor  the  public  good.  It  was  equally  so  for  the 
contractors.  .  .  .  It  Is  no  answer  to  say 
that  the  contractors  were  bound  by  their  con- 
tract to  furnish  all  the  materials  at  their  own 
expense,  and  for  which  tbey  were  to  recover  a 
fnll  compensation.  The  public  were  not  bound 
to  know  the  relations  existing  between  the  com- 
pany and  their  serranta  It  was  enough  that 
iSuj  saw  tbey  engaged  In  the  erection  of  the 
works  of  the  company,  and  under  the  direction 
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of  the  company's  engineer.  The  person  who 
was  Injured  by  reason  of  acts  done  by  those 
In  the  employ  of  the  company,  and  In  pursuance 
of  their  charter,  had  a  right  to  look  to  the 
principal,  who  alone  had  authority  to  direct  the 
acts  to  be  done,  for  compensation,  and  was  not 
bound  to  seek  redress  from  every  servant  who 
cut  a  tree  or  removed  a  stone.  Were  the  rule 
otherwise,  the  company  might,  by  the  employ- 
ment of  Irresponsible  servantH,  compel  the  owner 
of  the  land  to  stand  by  and  see  It  stripped  of 
all  that  made  tt  valuable,  without  a  hope  of 
remuneratlou.  They  would  derive  the  beneflto 
secured  by  their  charter,  protected  from  the  lia- 
bilities which  It  Imposes.  ...  It  may  be 
true  that  It  Is  the  duty  of  the  contractors  to 
pay  'these  damages,  as  they  were  bound  by  their 
contract  to  furnish  the  materials,  and.  If  so, 
tbey  will  be  liable  over  to  the  company  for  the 
damages  which  the  company  necessarily  has  to 
pay  for  the  acts  of  the  'contractors ;  but  this 
ultimate  liability  of  the  etmtractors  does  not 
relieve  the  corporation  from  their  primary  lia- 
bility to  pay  the  damages  occasioned  to  Indi- 
viduals by  the  exercise  of  the  chartered  rl^ts 
of  the  company,  and  In  the  mode,  too,  which  the- 
charter  provides." 

In  Hlnde  v.  Wabash  Nav.  Co.  (1853)  16  III. 
72,  which  Involved  similar  facts,  the  court  ad- 
hered to  its  former  opinion.  The  following  ex- 
tract from  the  opinion  may  usefully  be  given : 
"For  acts  done  at  a  distance  from  the  visible 
works  of  the  company  or  line  of  the  road,  and 
where  the  owner  of  the  property  taken  ml^t 
not  reasonably  suppose  that  It  was  taken  under 
the  provisions  of  the  charter  authorizing  it  to- 
be  taken,  a  different  rule  of  responsibility  most 
likely  should  prevail ;  but  when  done  upon  or 
near  the  work  anthorlxed  to  be  constructed, 
and  tbe  property  taken  la  such  as  the  charter 
authorizes  tbe  company  to  take,  those  who  take 
It  for  the  execution  of  the  work  should  be  held 
to  take  It  under  the  charter,  and  to  be  the 
servants  or  agents  of  the  company,  unless  tbe 
owner  Is  notified  to  the  contrary,  that  he  may 
timely  seek  other  means  for  protecting  bis  In- 
terests. ...  We  are  still  well  satlsfleff 
that  the  owners  of  the  premises  were  Justlfletf 
In  presuming,  when  they  saw  this  timber  taken 
by  those  In  the  employ  of  the  company  and 
placed  In  their  works,  that  It  was  taken  under 
the  authority  conferred  by  their  charter,  anff 
that  he  might  seek  his  remedy  against  them  hi 
the  mode  provided  by  the  charter.  The  work 
waa  executed  by  the  contractors  under  the  Im- 
medlale  supervision  and  direction  of  tbe  engi- 
neer of  the  company,  who  must  bave  been  aware 
of  the  provisions  of  the  charter  authorizing  the 
lumber  to  be  taken,  and  cognizant  of  tbe  fact 
that  it  was  being  taken ;  and,  had  It  not  been 
^the  design  of  the  company  to  see  them  paid  for 
tt.  It  was  his  duty  to  give  notice  that  it  was 
not  taken  under  the  authority  conferred  by  the 
charter,  that  the  parties  Interested  might  at 
once  put  a  stop  to  the  trespass,  or  otherwise 
provide  for  their  security.  This  rule,  we  are 
satisfied,  will  better  promote  the  Interest  of 
companies  constmctlng  public  works  under 
similar  charters  as  well  as  the  owners  of  land 
or  material  taken  for  the  use  of  tbe  works. 
A  different  rule  would  at  once  compel  every- 
proprletor  of  land  or  material  wanted  for  such 
purpose  to  resist  the  appropriation  until  be  had 
secured  his  compensation,  no  matter  how  fav- 
orably Inclined  he  might  be  to  prompt;  the  prog^ 
ress  of  the  work."        p  ^.^.^^^  CiOOgle 
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In  Bockford,  B.  I.  &  St.  L.  R.  Co.  t.  Wella 
<1872)  66  III.  321,  It  was  held  that,  upon  a 
proper  couBtroctloo  of  the  Ullnola  atatnte.  re- 
pairing railroad  comptnlea  to  fence  tbelr  tracks 
wftbln  six  montba  after  the  road  U  open  for  nse, 
a  company  Is  liable  If  It  MI9  to  fence  within  six 
XBODthB  after  It  begins  to  ma  trains  on  the  track 
(or  construction  purposes ;  and  that  the  fact 
that  the  road  Is  still  under  the  control  of  the 
contractors  does  not  change  the  llabUlt;  of  the 
company  In  that  regard. 

The  plaintiffs  have  also  been  allowed  to  re- 
«orer  where  a  trespass  has  been  committed  by 
a  contractor  In  proceeding  with  the  work  of 
construction  along  the  line  on  which  the  road 
has  been  located,  bat  on  land  which  has  not  yet 
been  condemned  or  purchased  by  the  company. 
8t  LoniB  ft  C.  R.  Co.  v.  Drennan  (1887)  26  111. 
App.  263  (cMitractor  had  eat  ditchea  and  raised 
embankments). 

In  a  case  where  men  employed  by  a  contract- 
or engaged  In  the  construction  of  a  railway 
committed  a  trespass  by  entering  upon  the 
plalntilTa  land  and  digging  up  the  soil  and  mak- 
ing embankments.  It  Is  not  error  to  refuse  evi- 
dence that  the  company  had  nothing  to  do  with 
employing  the  bands  doing  the  work,  but  that 
they  were  employed  and  paid  by  the  contract- 
or. Cairo  &  St.  L.  B.  Co.  t.  Woosley  (1877) 
86  ZU.  370. 

They  have  also  recovered  where  the  Injuries 
resulted  from  the  negligence  of  the  serrants  of 
a  contractor  who  had  been  permitted  by  the 
company  to  operate  trains  for  the  purposes  of 
Jteneral  traiBc.  ChatUnooga,  R.  &  C.  R.  Co.  v. 
Whitehead  (1892)  89  Ga.  190,  10  S.  E.  44  (man 
waa  run  over)  :  Lakln  v.  Wlllsmette  Valley  ft 
O.  B.  Co.  (1886)  13  Or.  436,  57  Am.  Rep.  26,  11 
Pac.  6^  (similar  accident). 

In  the  latter  of  these  two  cases  It  was  held 
that,  so  far  as  the  responsibility  of  the  company 
waa  concerned.  It  was  Immaterial  whether  the 
defendant  gave  the  privilege  of  using  Ita  road  to 
the  contractor  or  allowed  him  to  use  the  road, 
or  the  using  and  operating  of  the  road  arose 
out  of  some  consideration  of  the  contract  to 
build  and  construct  It. 

Id  Macon  ft  A.  fi.  Co.  t.  Mayes  (187S)  49  Qa. 
3S6,  16  Am.  Rep.  678,  where  a  tracklayer  In  the 
employ  of  a  contractor  was  held  to  be  entitled 
to  recover  for  Injuries  received  while  he  was 
traveling  as  a  passenger  on  a  train  operated  by 
the  contractor,  the  court  said  :  "In  our  Judg- 
ment, if  a  railroad  company  sees  lit  to  permit 
another  person  or  corporation  to  run  ateam 
care  over  its  road,  It  Is  liable  to  third  persona 
for  damages  caused  by  the  negligence  of  aach 
persons  or  corporations.  Just  as  though  the 
company  had  Itself  been  runnhig  the  cars.  .  .  . 
Here  Hull  ft  Company  were  using  the  franchise 
of  ronolng  steam  cars  through  the  country, 
across  the  public  roads  and  by  the  side  of  them, 
— an  aet  which  Is  a  nuisance  unless  by  legla- 
latlve  grant,  and  In  the  doing  of  this  the  dam- 
ages came  to  the  plaintiff.  If  the  engine  and 
tender  were,  at  the  time,  under  the  orders  of 
the  president  of  the  road,  the  case  la  clear.  If 
under  the  orders  of  Hull  &  Company  It  was  by 
the  conaent  or  permlaalon  of  the  company,  and 
the  case  stands  upon  the  rule  we  have  discussed. 
We  pot  the  case.  In  tbia  view,  upon  the  ground 
that  the  use  of  the  engine  and  tender  for  the 
purpose  set  forth  In  the  record,  to  wit,  to  pass 
over  the  road  with  steam  cars,  from  point  to 
point,  for  the  purpoae  of  carrying  Mr.  Hasle- 
hurat,  was  a  nse  of  the  fraacblse  of  operating 
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the  railroad  by  ateam  ;  and  that  the  corporation 
is  liable,  no  matter  who  did  It.  The  caae  might 
be  different  If  the  contractors  were  In  the  pros- 
ecution of  their  proper  work,  as  morlnff  dirt, 
etc,  noder  clrcomstanees  whoi  tbey  were  not 
ezerdalng  the  francblae  of  the  company  In  (9- 
eratlng  the  railroad  by  steam  cars,  so  as  to  do 
that  which,  without  the  franchise,  would  be  a 
nuisance." 

The  statute  of  March  4th.  1868  (8  Ind.  Stat. 
418),  makes  the  company  owning  a  railroad 
Jointly  and  severally  liable  with  the  "leoseeo,  aa- 
slgnees.  recetvera,  and  other  persons  mnnlng  or 
controlling"  the  road,  eta,  for  stock  killed  or 
injured. 

In  lluey  v.  Indianapolis  ft  V.  B.  Co.  (1878)  46 
lad.  320,  it  was  held  that  the  phrase  "other 
persons"  mbraeed  contractor,  oad  that  It  was 
no  defense  for  a  railroad  company  In  an  action 
to  recover  for  stock  killed  by  a  train  of  cars  run 
on  Its  railway  track,  that  the  Injury  was  done 
by  the  train  of  another  company,  which  was  in 
the  exclusive  use  sad  possesalon  of  the  persons 
who  had  contracted  for  the  eonstruetloa  of  de- 
fendant's line  of  road,  but  who  hod  not  flalshed 
the  same,  or  delivered  to  the  defendant  the 
completed  portion  of  said  road. 

In  Borne  ft  D.  B.  Co.  v.  Chasteen  (1889)  88 
Ala.  581,  7  So.  94,  It  was  held  to  be  error  to 
give,  at  the  Instance  of  the  defeadaat,  charges 
which  asserted  the  uaqnelUled  proposltloa  that 
the  railway  company  was  not  liable  if  one  C 
was  operating  the  engine  and  cars  in  question, 
though  he  was  not  employed  to  construct  the 
road.  The  Jury  should  have  been  told  that  the 
exemption  of  the  company  was  dependent  upoa 
their  finding  that  C.  was  an  ladependoit  con- 
tractor. 

The  conclusions  arrived  at  by  the  Illinois 
courts  In  some  of  the  coses  in  which  the  gen- 
eral principle  stated  In  subd.  VI..  tupra,  has 
been  applied,  might  seem  to  Indicate  an  Inter- 
pretation of  that  principle  which  wonld  have 
the  effect  of  charging  companies  with  responsi- 
bility for  all  injuries  resulting  from  tortious 
acts  committed  by  contractors,  while  engaged  in 
constructing  the  corporate  plant. 

Thus,  recovery  has  been  allowed  where  cat- 
tle were  killed  by  a  construction  train  (Chicago 
ft  R.  I.  B.  Co.  v.  Whipple  [1859]  22  111.  106}  : 
and  where  a  servant  of  a  contractor  was  Injured 
by  defects  In  a  handcar  (Toledo,  St.  L.  ft  K.  C 
R.  Co.  V.  Conroy  [1890j  39  111.  App.  351)  ;  and 
where  an  explosion  was  caused  by  the  negli- 
gence of  the  servants  of  a  company  which  had 
contracted  to  lay  gas  pipes  la  a  city  street. 
Chicago  Economic  Fuel  Oas  Co.  v.  Myers  [1897] 
168  111.  ISn,  48  N.  B.  66,  Affirming  (1896)  64 
III.  App.  270j  ;  and  where  a  contractor  for  the 
construction  of  an  elevated  railway  dropped  a 
heavy  piece  of  steel  on  a  passing  pedestrian 
(Metropolitan  West  Side  Elev.  R.  Co.  v.  DlOt 
[1900J  87  111.  App.  40).  la  the  las  tilted  case 
the  court  emsldered  that  the  cirenmataaces 
brought  It  within  the  scope  of  the  broad  prin- 
ciple that  "a  contractor  exercising  the  chartered 
power  of  a  corporation,  with  its  assent,  must 
be  regarded.  Id  so  far  aa  the  public  and  third 
persona  are  concerned,  as  the  servant  or  agent 
of  the  eorp<»atIon." 

Bow  Olt  the  Judges  In  that  state  are  pre- 
pared to  go  In  this  direction.  It  Is  difficult  to 
conjecture.  From  the  following  ruling  it  Is  ap- 
parent that  the  responsibility  of  companies  is 
deemed  to  be  subject  to  some  limitations:  On 
the  ground  that  the  injury  waa  i>9$^^^4^Qdt 
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of  an  set  done  In  the  exercise  of  any  special 
power  derived  from  the  defendant's  charter,  a 
railway  company  was  held  not  to  be  liable  for 
the  Injury  which  a  servant  of  a  contractor  for 
Inilldfng  the  road  received  through  handling 
timber  which  had  been  treated  wltb  a  polnon- 
ona  mixture  for  the  purpose  of  retarding  decR7' 
West  T.  St.  Lonls,  W.  &  T.  H.  B.  Co.  (1872)  63 
III.  545. 

But  the  tnaida  of  the  eases  whtdi  lie  on 
«itber  side  of  the  boundary  line  which  is  eon- 
celred  to  separate  liability  from  nonliability 
have  not  been  defined  with  any  precision.  In 
the  opinion  of  the  present  writer  the  cases  cited 
in  support  of  the  statement  made  at  the  open- 
ing of  this  minor  sobdlvlalon  have  carried  to 
an  unwarrantable  extreme  the  doctrine  upon 
which  they  were  baaedi  and  ihould  rather  have 
heen  referred  to  another  doctrine  which  has 
been  thus  formulated:  "The  principle  tliat  a 
railroad  company  cannot  delegate  to  an  em- 
l^oyee  Its  chartered  rights  and  privileges  so  as 
to  exempt  it  from  liability  does  not  extend  to 
the  use  of  the  ordinary  ways  and  means  for 
the  construction  of  the  road,  but  to  the  use  of 
auch  extraordinary  powers  only  as  the  company 
itself  could  not  exercise  without  having  first 
complied  wltb  the  conditions  of  the  legislative 
Snnt  of  nutbority."  Cunningham  v.  Interna- 
tional B.  Co.  (1879)  M  Tex.  MS,  82  Am.  R^. 
«32. 

This  statement  was  adopted  in  Sanford  v. 
Pawtucket  Street  R.  Co.  (IBM)  18  B.  L  0S7.  S3 
L.  R.  A.  664,  36  Atl.  67. 

The  adoption  of  this  position  Involves  the 
consequence  that,  unless  the  enabling  statute 
from  which  a  company  derives  Its  power  Im- 
poses on  It,  either  expressly  or  by  Implication, 
the  duty  of  building  Its  own  road,  it  has  the 
right  to  make  a  contract  with  other  parties  for 
the  construction  of  its  road :  and  a  contract  of 
this  character  Is  not  snch  a  delegation  of  Its 
chartered  rights  as  to  render  the  company  lia- 
ble for  uuauthorlzed  wrongs  committed  by  the 
contractor  or  bis  servants  while  they  are  en- 
gaged In  the  work.  Atlanta  A  F.  R.  Co.  v.  Klm- 
berly  (  1891)  87  Ga.  161,  27  Am.  St.  Rep.  231, 
13  8.  E.  277 ;  Burmelster  v.  New  York  Elev.  R. 
Co.  (1881)  15  Jones  ft  &  264 ;  and  the  cases 
last  cited. 

Other  decisions  In  which  It  may  be  said  the 
doctrine  Is  taken  for  granted  are  collected  In 
•ubd.  VII.,  b,  c,  of  the  note  to  Salllotte  v.  King 
Bridge  Co.  66  L.  R.  A.  620,  on  General  rule  a» 
to  absence  of  llitJMity  of  employer  for  tortt  of 
independent  contraotor. 

It  has  been  held  In  an  action  to  recover  dam- 
ages for  injuries  caused  to  a  child  by  a  turn- 
table used  In  the  operatI<Hi  of  a  railroad,  which 
was  Btlll  In  the  possession  of  the  contractor  by 
whom  It  waa  being  constructed,  and  which  was 
bains  (UKd  by  him  for  carrying  passengers  and 
fKi^t,  an  instnictioD  to  the  effect  that,  "If  the 
jury  dnd  that  at  the  time  of  the  Injuries  the 
turntable  and  the  road  were  In  the  possession  of, 
and  operated  t^,  the  corporation,  constructing 
and  equipping  the  same  for  the  purposes  of  con- 
struction only,  the  railroad  company  waa  not 
liable  therefor;  but.  If  the  said  constructing 
corporation  hi^  poasesaion  of  the  road,  and  was 
operating  it  for  general  purposes,  the  railroad 
company  was  not  relieved  from  liability  for  the 
Injuries," — Is  erroneous,  as  being  liable  to  mis- 
lead the  Jury  to  the  prejudice  of  the  railroad 
company.  Kansas  C.  B.  Co.  v.  FItxsimmons 
41877)  18  Kan.  34. 
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The  following  extract  from  the  opinion  Indi- 
cates the  grounds  upon  which  this  conclusion 
was  baaed:  "The  better  authority  la,  that 
when  a  railroad  Is  being  constructed,  and  Is  In 
the  exclutive  possession  of,  and  operated  by,  the 
Contractor  for  Its  construction,  and  the  ralU 
road  company  at  the  time  of  the  Injuries  being 
committed  thereon  has  no  control  thereof,  such 
company  is  not  liable  for  the  damages  resulting 
from  the  injuries  committed  by  the  contractor 
In  operating  the  road.  .  .  .  This  general 
doctrine  the  court  below  subBtantlaliy  recog- 
nized In  Its  charge  to  the  Jury,  but  made  a  dis- 
tinction as  to  the  liability  of  the  railway  com- 
pany In  the  use  for  which  the  contractor  op- 
erated the  road.  The  liability  of  the  railway 
company  la  attempted  to  be  made  to  depend  on 
the  character  of  the  use  of  the  nod,  not  the 
character  or  manner  of  the  poasesaion  of  the 
same  by  the  contractor.  .  .  .  The  Instruc- 
tion thus  given  was  too  broad,  and  not  suffi- 
ciently limited  to  be  applicable  to  the  case  at 
bar.  The  real  defense  to  the  action  was,  that 
the  railroad  was  being  constructed  by  the 
Washington  Improvement  Company,  was  In  Its 
possession  and  under  Its  control,  and  operated 
by  It,  that  It  bad  not  yet  been  turned  over  to 
the  railway  company,  and  that  the  railway  com- 
pany had  nothing  to  do  with  Its  operation  or 
construction,  or  the  onployment  of  Its  hands.  If 
the  Improvement  company  held  possession  of 
the  road,  and  engaged  In  general  traffic  against 
the  objections  of  the  railway  company,  under 
the  charge,  the  railway  company  would  be  lia- 
ble. If  the  contracting  company  had  failed  to 
properly  equip  the  road,  or  had  built  defective 
bridges,  and  the  railway  company  refused  to 
accept  the  same,  this  charge  of  the  court  would 
hold  the  railway  company  liable  for  all  dam- 
ages caused  thereby.  If,  In  defiance  of  the  rail- 
way company's  orders  and  authority,  the  con- 
tracting company  carried  freight  and  passengers 
over  the  road.  .  .  .  The  charge  does  not 
base  this  liability  upon  the  Improvement  com- 
pany being  the  lessee  of  the  road,  nor  upon  any 
contract  by  which  the  road  la  to  be  operated 
wltb  the  consent  or  for  the  benefit  of  the  rail- 
way company.  Nor  can  It  be  claimed  from  the 
Instructions  that  the  railway  company  luid 
made  any  contract  In  vlolatl<Hi  of  Its  char 
ter,  or  to  avoid  Its  responsibility.  It  Is  con- 
ceded that  the  Improvement  company  had  au- 
thority, under  Its  Incorporation,  to  construct 
and  equip  the  road;  and  to  hold  that  while 
In  the  possession  of  the  road  and  Us  appur- 
tenances the  railway  company  should  be  re- 
sponsible for  Its  wrongful  acts  or  omissions,  be- 
cause said  Improvement  company  ran  trains  and 
carried  passengers  and  freight,  would  be  decid- 
ing the  lew  contrary  to  that  given  In  the  first 
part  of  the  charge,  and  affirming  tn  Its  broadest 
sense  the  principle  that  the  employer  Is  respon- 
sible for  all  acts  and  omissions  of  the  contract- 
or, the  same  as  those  of  a  servant.  Such  la 
not  the  law,  .  .  .  The  fact  that  the  Im- 
provement company  had  no  authority  to  op- 
erate a  railroad  In  Kansas,  as  claimed  by  coun- 
sel for  defendant  In  error,  does  not  on  the  facts 
presented  change  the  law  In  thla  case.  If  the 
Improvement  company.  In  carrying  passengers 
and  freight,  waa  violating  Its  own  charter,  as 
well  as  coDunlttlng  acts  not  authorized  by  the 
contract  existing  between  It  and  the  railway 
corporation,  the  reasons  are  still  stronger  In 
favor  of  holding  the  railway  company  not  lia- 
ble for  suca  unlawful  acts."  Brewer,  J.  {now 
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an  asaoclate  Justice  of  the  Supreme  Court  of  the 
United  States),  delivered  a  dlsBentlng  Judgment 
in  which  be  said:  "All  I  anderatand  the  In- 
•tructlon  to  aty  Is,  that  a  rallwar  eorporatlDD 
receiving  a  frauchlse  from  thla  state,  with  the 
high  and  peculiar  privileges  attaching  to  cor- 
porations incorporated  to  discharge  a  public 
duty,  as  well  as  to  aubaerve  a  private  benefit, 
cannot  shift  upon  others  the  duty  and  respon- 
albllltf  of  a  personal  exercise  of  the  corporate' 
powers  granted,  except  In  the  cases  and  under 
the  conditions  specified  In  the  statnte.  It  may 
contract  for  the  cuustrnctlon  of  Its  road.  It 
may  lease  the  road,  when  constructed,  to  an- 
other corporation  whose  road  with  Its  own  will 
make  a  oootlnuoQs  line.  Laws  1870,  chap.  92, 
gi  2,  3.  But  It  cannot  avoid  reBponsIblllty  by 
simply  permitting  another  party,  neither  con- 
tractor nor  lessee,  to  assume  charge  of  the  Im- 
mediate running  of  the  road."  Ibid. 

The  reasoning  of  the  majority  of  the  Kansas 
court  was  approved  In  Rome  &  D.  B.  Co.  v.  Chas- 
teen  (1889)  88  Ala.  691,  7  So.  94,  where  It  was 
held  error  to  give,  at  the  instance  of  the  plain- 
tiff, a  charge  which  grounded  the  company's  re- 
sponsibility upon  the  Isolated  fact  that  one  C, 
the  party  whose  servants  caused  the  Injury,  was 
transporting  freight  and  passengers  for  a  re- 
ward between  certain  points  on  the  line.  Tb'e 
court  remarked  that,  under  snch  a  diarge,  the 
Jury  was  authorized  to  bold  the  company  liable, 
though  C.  might  have  been  operating  the  road 
wttbout  defendant's  permission,  and  against  Ita 
objection :  or,  though  he  might  have  been  an  In- 
dependent contractor,  bavlng  possession  and 
control,  and  operating  the  finished  portion  In 
aid  of  the  further  construction  of  the  road  un- 
der a  contract  with  the  company. 

It  has  been  held  that  a  wUful  trespass  of 
which  a  contractor's  workmen  had  been  guilty 
In  wasting  materials  on  land  over  which  the  de- 
fendant had  not  acqalred  any  proprietary  rights 
was  not  committed  In  the  exercise  of  any  cor- 
porate fanctlons.  Hughes  v.  Cincinnati  &  8.  R. 
Co.  (18S3)  39  Ohio  St.  481.  Replying  to  the 
contention  of  plaintiff's  counsel  that  the  acta 
of  the  contractor's  workmen  were  the  acts  of 
the  company,  since,  It  It  had  not  been  for  the 
company's  charter,  they  would  have  bem  tres- 
passers on  piBlntlfC'fi  land,  and  were  doing  work 
which  the  company  alone  was  authorized  to  do, 
the  court  said :  "This  argument  Is  fallacious. 
.  .  .  Undoubtedly  tbe  defendant  could  not 
transfer  to  its  contractors  the  right  to  be  a 
corporation,  or  tbe.  right  of  eminent  domain,  or 
the  rlgbt  to  commit  a  trespass.  If  the  defend- 
ant had  sent  Its  contractors  upon  land  where  It 
had  no  right  to  go,  for  tbe  purpose  of  building 
Its  road,  or  wasting  material.  Its  liability  could 
not  be  doubted.  The  question  In  tbis  case,  how- 
ever, Is  this :  If  a  railway  company,  by  the  ex- 
ercise of  Its  power  of  eminent  domain,  acquires 
all  the  land  necessary  to  the  construction  of  its 
road,  and  sends  Its  contractors  to  constmet  Its 
road  thereon.  Is  It  necessarily  liable  for  a  tres- 
pass committed  by  them  while  engaged  upon  the 
work?  .  .  The  work  of  constructing  a 
railroad  Is  not  a  corporate  work  unless  It  be 
done  by  a  corporation  through  Its  agents  and 
servants.  And  a  person  may  contract  with  a 
railroad  company  to  constmet  Its  road  without 
becoming  lis  agent  or  servant.  ...  Of 
course  any  condition  Imposed  upon  the  right 
to  construct  Its  road  must  be  performed,  and 
tbe  company  cannot  sblft  Its  regponslbllltr  for 
the  performance.  But  this  Is  no  new  prln- 
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clple,  nor  one  applicable  to  railroad  corpora- 
tions alone.  Where  a  rlgbt  Is  possessed  by  b 
natural  person,  and  a  duty  Is  attached  to  the- 
exercise  of  the  right,  snch  du^  mnit  be  per- 
formed ;  snch  natural  person  cannot  rellev* 
hlmself  from  liability  through  tbe  Intervention 
of  an  Independent  contractor." 

In  Rogers  v.  Florence  R.  Co.  (1889)  31  8.  C. 
378,  9  S.  E.  1059,  tbe  court,  In  discussing  tbe- 
tbeory  upon  which  the  plaintiff  relied,  vie-,  thatr 
"when  Uie  employer,  aa  a  corporation.  Is- 
charged  with  certain  obligations,  reciprocal  to- 
the  privileges  and  franchise  granted.  It  cannot 
sblft  the  responsibility  from  Itself  by  employing 
a  contractor  to  do  tbe  work  for  it,"  said  :  "Tbls- 
is  very  general,  and  we  do  not  know  that  we 
fully  comprehend  It  If  It  means  that  a  rail- 
road corporation  on  account  of  the  large  pow- 
ers generally  granted  to  them, —  eminent  do- 
main, etc., — cannot  be  allowed  to  construct  their 
track,  etc.,  through  an  Independent  contractor, 
but  must  do  such  work  through  their  own  serv- 
ants and  anplojees,  we  have  only  to  say  that 
we  have  found  no  authority  for  such  a  posi- 
tion. .  .  .  If  It  means  that,  where  certain 
obligations  exist,  growing  out  of  the  privileges 
and  franchises  granted  to  the  corporation, 
which  would  be  inconsistent  with  the  right  of 
the  company  to  employ  an  Indepeadrat  contract- 
or to  meet  sold  obili^tlons,  from  public  poller 
or  otherwise,  then  the  principle  may  be  con- 
ceded ;  but  tbe  propriety  of  its  application  must 
be  shown.  No  obligation  of  tbe  defendant  has 
been  pointed  out  here  Inconsistent  with  havlng- 
Ita  road  graded  by  an  Independent  contractor." 

c.  XteMIMtf  In  retpwt  to  tA«  operatfofi  of  the 
completed  plant, 

1.  Liability  of  railway  companiea  oetUTal, 

It  Is  well  settled  that  a  railway  company  can- 
not, by  any  form  of  agreement,  whether  It  be 
made  with  another  company  or  with  an  Individ- 
ual, relieve  itself  from  responsibility  for  the 
uonperformance  of  the  daties  which  are  incident 
to  the  discharge  of  Its  functions  as  a  common 
carrier. 

To  this  principle  Is  referable  the  following 
decision:  la  Fblladelphla,  W.  &  B.  R.  Co.  v. 
Uahn  (ISSS)  22  W.  N.  C.  32,  12  Atl.  479,  re- 
covery was  allowed  for  injuries  caused  by  the 
negligence  of  one  who  agreed  to  haul  by  horse 
power  n  portion  of  tbe  cars  at  one  of  the  sta- 
tions of  the  defendant.  The  court  there  pointed 
out  that,  if  the  doctrine  of  nonliability  under 
such  circumstances  were  esteblisbed,  It  might 
be  tbe  means  of  relieving  tbe  company  from  all 
Us  charter  duties,  so  far,  at  least,  as  concern* 
the  public  safety,  and  proceeded  thus:  "0?be 
mere  question  of  the  power  by  which  Its  cars 
are  to  be  moved  Is  of  no  consequence.  If  It  can 
contract  for  borse  power,  so  may  it  tor  steam ; 
and  It  follows  that  it  might  relieve  Itself  of  all 
responsibility  by  contract  with  Its  engineers  antf 
conductors  for  tbe  running  of  Its  locomotives 
and  trains.  It  needs  no  argument  to  show  that 
a  railroad  company  cannot  escape  Its  charter  ob- 
ligations by  a  quibble  such  as  this." 

In  Texas  &  P.  B.  Co.  v.  Juneman  (1886)  18  C 
C.  A.  394,  80  V.  S.  App.  641,  71  Fed.  939,  re- 
covery was  allowed  for  negligence  of  one  enk- 
ployed  In  removing  crippled  cattle  from  stock 
trains  (plaintiff  was  Injured,  while  crossing  the- 
track,  by  a  steer  which  bad  been  taken  off  a 
train,  and  allowed  to  roam  at  large  . through  the 
yard) ;  and  In  Wabash  R.  Co.  v.  WllllamMKk 
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<1891>  S  Ind.  App.  100,  29  N.  E.  45S  (cattle 
■were  ran  orer).  recoTery  waB  allowed  for  the 
aectlffenos  of  one  employed  to  make  opentogB  fn 
the  company's  fences  for  private  purposes. 

On  the  same  groand,  a  railway  company  Is 
required  to  answer  for  tortious  acts  committed 
by  the  serrants  of  another  railway  company  on 
whose  tradu  It  has  been  licensed  to  operate 
tvalna. 

A  company  Is  liable  for  the  negllgait  maitage- 
ment  of  a  switch,  whereby  a  passenger  receives 
Injury,  althougb  It  Is  provided  and  attended  to 
by  a  servant  of  the  company  which  owns  the 
track.  MoElroy  v.  Nashua  ft  L.  R.  Corp. 
(1849)  4  Cush.  400,  50  Am.  Dec.  794.  The 
«oart  said :  "As  passenger  carriers,  the  defend- 
ants  were  bound  to  the  most  exact  care  and  dil- 
igence, not  only  In  the  management  of  the  trains 
and  cars,  but  also  In  the  structure  and  care  of 
the  track,  and  In  all  the  subsidiary  arrange- 
ments necessary  to  the  safety  of  pawengers. 
*nie  wife  lof  the  plaintiff]  having  contracted 
with  the  defendante  and  paid  fare  to  thnn,  the 
plaintiffs  bad  a  right  to  look  to  them,  In  the 
first  Instance,  for  the  use  of  all  necessary  care 
nnd  skill.  The  switch  .  .  .  was  ...  a  part 
of  the  Nashua  &  Lowell  Ballroad.  and  It  was 
witbin  the  scope  of  tbelr  duty  to  see  that  the 
awlteh  was  rljghtly  constructed,  attended,  and 
managed,  before  they  were  Jnstlfled  in  carrying 
jjassengers  over  It.  Had  the  action  been.  In 
form,  on  the  implied  contract  of  the  defendants, 
In  undertaking  to  carry  a  passenger,  to  have  a 
•afe  road,  and  apply  and  use  all  necessary  care 
and  skill,  the  liability  of  the  defendants  might 
have  been  more  clear  and  manlf^t;  but  the 
duty  is  the  same;  and  In  moat  cases  of  this 
kind  of  carelessness,  negligence,  or  want  of  due 
skill,  lo  the  performance  of  dnty  undertaken  to 
be  done  for  hire  and  reward.  It  Is  at  th«  election 
«f  the  plaintiff  to  declare  In  assumpsit,  and  rely 
on  the  promise,  or  to  declare  in  tort,  and  rest  on 
the  breach  of  duty." 

Compare  Murray  v.  Lehigh  Valley  B.  Co. 
(180S>  66  Conn.  612,  32  L.  R.  A.  630,  34  Atl. 
S06,  where,  In  a  very  similar  case,  the  court 
came  to  the  aame  conclusion,  reasoning  as  fol- 
lows :  "This  duty  la  Imposed  by  law ;  and  this 
measure  (or  Its  performance  rests  upon  a  rail- 
road corporation  to  Its  full  extent.  A  railroad 
corporation  Is  a  carrier  of  passengers  by  virtue 
«f  the  franchise  granted  to  it  by  Its  charter,  a 
franchise  Intended  to  be  used  for  the  public 
good.  By  asking  for  and  receiving  the  fran- 
chise, the  corporation  comes  under  the  obliga- 
tion to  answer  In  damages  to  everyone  who  may 
be  injured  by  any  negligence  In  the  use  of  the 
privilege  It  has  so  received.  And  public  policy 
will  not  permit  the  corporatl<m  to  relieve  Itself 
from  this  obligation  by  any  contract  with 
others.  A  railroad  company  entering  into  con- 
tract relations  with  another  company,  by  which 
the  safety  of  its  own  passengers  may  be  af- 
fected. Is  held  to  have  made  the  other  com- 
pany in  this  respect  its  own  agent.  It  Is  held 
to  the  exercise  of  due  care  for  the  safety  of  all 
persons  while  exerclsli^  Its  franchise,  whether 
on  Ita  own  road  or  that  of  another  company. 
TMa  duty  was  Imposed  by  law  when  It  received 
its  charter,  and  this  duty  [of  a  railroad  com- 
pany to  Its  passengers]  bolda  good  at  all  times 
and  in  all  places.  If  the  company  operates  its 
trains  over  the  road  of  another  company.  It 
must  see  and  know  that  the  track  Is  In  good 
and  safe  condition,  and  that  tbe  trains  of  the 
other  company  are  so  ordered  as  not  to  Inter- 
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fere  with  the  fall  discharge  of  Its  own  duty  to 
Its  own  passengers,  becatise  aneh  trains  would 
be  a  danger  against  which  It  would  be  bound  to 
provide." 

In  another  caae,  on  tbe  broad  ground  that  a 
railway  company  is  bound  to  tbe  exercise  of 
care  for  the  safety  of  all  persons,  while  exercis- 
ing its  franchises,  whether  on  Its  own  road  or 
another.  It  was  held  that  a  company  which  op- 
erates Its  trains  over  the  road  of  another  la 
liable  for  Injuries  caused  to  a  passenger  by  a 
defective  truck.  Wabash,  St.  L.  ft  P.  B.  Co.  v. 
Peyton  (1883)  106  III.  034,  46  Am.  Rep.  705. 

So,  also.  It  la  raunpelled  to  answer  for  the 
negligence  of  the  servants  of  a  company  which 
owns  sleeping  cars  attached  to  its  trains  and 
constituting  a  part  thereof. 

In  the  earliest  case  on  the  subject  (Kinsley  v. 
Lake  Shore  ft  M.  8.  R.  Co.  [1878]  126  Mass. 
54,  28  Am.  Rep.  200),  the  ruling  was  that,  It  "a 
person,  who  has  made  a  contract  with  a  rail- 
road corporation  for  his  personal  transporta- 
tlcu  from  one  place  to  aootber,  takes  a  seat  In 
a  sleeping  ear,  and  there  loses  an  article  of 
personal  baggage  through  the  negligence  of  a 
person  In  charge  of  the  car  and  without  fault 
on  his  own  part.  It  Is  no  defense  to  an  action 
against  tbe  corporation  that  the  car.  was  not 
owned  by  the  defendant,  but  by  a  third  person, 
who,  by  a  contract  with  tbe  defendant,  provided 
conductors  and  servants,  in  the  absence  of  evi- 
dence that  the  plaintiff  had  knowledge  of  these 
faett."  See  also  LonisvlUe,  N.  ft  O.  8.  R.  Co. 
V.  Katienberger  (1886)  16  Lea,  880,  67  Am. 
Rep.  232,  turning  upon  the  same  facts. 

Tbe  liability  of  tbe  railway  company  was 
again  discussed  by  the  New  York  court  of  ap- 
peals In  Thorpe  v.  New  York  C.  ft  H.  E.  R.  Co. 
(1870)  76  N.  Y.  406,  32  Am.  Rep.  325,  and  tbe 
law  was  laid  down  as  follows :  Tbe  persons  In 
charge  of  drawing-room  and  sleeping  cars  owned 
by  parties  other  than  Uie  railway  company  op- 
erating the  rest  of  the  train  are  to  be  regarded 
and  treated.  In  respect  to  any  matter  involving 
the  safety  or  security  of  passengers,  as  the  serv- 
ants of  the  company ;  and  It  is  responsible  for 
their  acts  to  tbe  same  extent  as  if  they  were  di- 
rectly employed  by  It.  "The  business  of  run- 
ning drawing-room  cars  In  connection  with  or- 
dinary passenger  cars,"  said  the  court,  "has  be- 
come one  of  tbe  common  Incidents  of  passenger 
traffic  on  the  leading  railroads  of  the  coontry. 
These  cars  are  mingled  with  the  other  cars  of 
the  company,  and  are  open  to  all  who  desire  to 
eater  them,  and  who  are  willing  to  pay  a  sum 
In  addition  to  the  ordinary  fare  for  tbe  special 
accommodation  afforded  by  them.  They  are 
put  on  preaumably  In  the  Interest  of  tbe  road. 
They  form  a  part  of  tbe  train,  and  the  manner 
of  conducting  the  business  Is  an  Invitation  by 
the  company  to  the  public  to  use  them  upon  tbe 
condition  of  paying  tbe  extra  compensatlMi 
charged.  I'assengers  cannot  know  what  private 
or  special  arrangement,  if  any,  exists  between 
the  company  and  third  persons,  under  which 
this  part  of  tbe  business  Is  conducted,  and  they 
have,  we  think,  in  taking  one  of  these  cars^  a 
rigbt  to  assume  tbat  they  are  there  nuder  a 
contract  with  the  company,  and  that  the  serv- 
ants in  charge  of  the  drawing-room  cars  are  Its 
servants.  Otherwise  there  would  be  two  sep- 
arate contracts  in  tbe  case  of  each  passenger 
In  these  cars,  one  with  the  company,  and  one 
with  Wagner  [the  proprietor  of  the  esrs].  Bnch 
a  condition  of  things  would  Involvs  a  confusion 
of  rights  and  obligations,  and  dlvld^a  rrsponsl- 
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blUty  which  ought  to  be  aiogle  and  deflDtte. 
Take  the  case  of  a  paBaenger  In  a  drawing-room 
car  who  should  be  bnrned  by  the  n^llgent  up- 
wltlng  or  breaking  of  a  lamp  bj  tb«  porter,  or 
the  eaie  of  a  paaa^ger  In  a  ileepli^c  car.  In- 
jured by  tbe  porter's  negligence.  Is  the  pas- 
senger, In  these  or  other  similar  cases  which 
might  be  supposed,  to  be  turned  over,  for  his 
remedy,  agelnat  Wagner  [tbe  proprietor  of  the 
ears]  on  the  ground  that  the  aerrant  who 
caused  the  Injury  was  bis  aerrant,  and  not  the 
defendant's?  The  public  Interest,  and  due  pro- 
tection to  tbe  rights  of  passengers,  require  that 
the  railroad  company  which  Is  exercising  the 
franchise  of  operating  tbe  road  for  the  carriage 
of  paaaengera  should  be  charged  with,  and  re- 
sponsible for,  the  management  of  the  train,  and 
that  all  persons  employed  ttaereon  sbonld,  aa  to 
passengers,  be  deemed  to  be  the  aerrants  of  tbe 
corporation." 

The  same  rule  was  laid  down  even  more  em- 
phatically a  year  later  by  the  Supreme  Court  of 
the  United  States  In  Pennsylvania  Co.  t.  Boy 
(1880)  102  U.  8.  4S1,  26  L.  ed.  141.  There  tbe 
railroad  company  was  held  liable  For  an  Injury 
caused  by  tbe  fall  of  a  sleeping  berth,  the 
grounds  of  the  decision  being  stated  aa  follows : 
"The  nndertaklng  of  tbe  railroad  company  was 
to  carry  Xhe  defendant  In  error  over  Its  line  In 
consideration  of  a  certain  sum.  If  he  elected  to 
ride  Id  what  Is  known  as  a  flrst-class  passenger 
car ;  with  tbe  privilege,  nevertheless,  expressly 
given  In  Us  published  notices,  of  riding  in  a 
sleeping  car,  constituting  a  part  of  the  carrier's 
train,  for  an  additional  sum  paid  to  the  com- 
pany owning  sach  car.  As  between  the  parties 
now  before  us.  It  Is  not  material  that  the  sleep- 
ing car  in  question  was  owned  by  the  Pullman 
I'alace  Car  Company,  or  that  such  company  pro- 
vided at  Ita  own  expense  a  conductor  and  porter 
for  such  car,  to  whom  was  committed  the  imme- 
diate control  of  its  interior  arrangements.  The 
duty  of  tbe  railroad  company  was  to  convey  tbe 
passenger  over  Its  line.  In  performing  that 
dnty.  It  could  not,  consistently  with  tbe  law  and 
the  obligations  arising  out  of  the  nature  of  ita 
bnaineas,  use  ears  or  vehielea  whose  laadeqnacy 
or  insufficiency  for  safe  conveyance  was  discov- 
erable upon  tbe  most  careful  and  thorough  ex- 
amination. If  It  chose  to  make  no  such  exam- 
ination, or  to  cause  It  to  be  made :  If  It  elected 
to  reservG  or  exercise  no  such  control  or  right 
of  Inspection,  from  time  to  time,  of  tbe  sleeping 
cars  wlileh  it  used  In  conveying  passengers,  as 
it  sbonld  exercise  over  Its  own  cara, — it  was 
chargeable  with  negligence  or  ftlinre  of  duty. 
The  law  will  conclusively  presume  that  tbe  con- 
ductor and  porter  assigned  by  the  PnHman  Pal- 
ace Car  Company  to  the  control  of  the  Interior 
arrangementa  of  the  sleeping  car  In  which  Roy 
waa  riding  when  injnred  exercised  such  con- 
trol with  tbe  assent  of  the  railroad  company. 
For  the  purposes  of  the  contract  ander  which 
the  railroad  company  undertook  to  carry  Itoy 
over  Its  line,  and  In  view  of  Its  obligation  to 
use  only  cars  that  were  adequate  for  safe 
conveyance,  the  sleeplog-car  company.  Its  con- 
ductor and  porter,  were.  In  law,  the  servants 
and  employees  of  the  railroad  company.  Their 
Diligence,  or  the  negligence  of  either  of 
them,  as  to  any  matters  hUTOlTlng  the 
safety  or  security  of  passengers  while  being 
conveyed,  was  tbe  negligence  of  tbe  railroad 
company.  The  law  will  not  permit  a  railroad 
company,  engaged  In  the  business  of  carrying 
persons  for  hire,  tbrougb  any  device  or  arrange- 
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ment  with  a  sleeping-car  company  whose  cars 
are  used  by  tbe  railroad  company  and  constitute 
a  part  of  its  train,  to  evade  the  dnty  of  provid- 
ing proper  means  for  tbe  safe  conveyance  of 
those  whom  it  has  agreed  to  convey." 

The  rationale  of  the  liability  thna  imposed  on 
tbe  railroad  company  Is  ttiat  "tbe  relation  of 
master  and  'servant,  and  the  llaUUty  of  the 
master,  are  placed  upon  the  law  applicable  to 
common  carriers,  though  In  direct  contravention 
of  contracts  between  the  two  companies." 
Jones  V.  St.  Loals  S.  W.  R.  Co.  {1894)  12r>  Mo. 
676,  26  li.  R.  A.  718,  46  Am.  St.  Rep.  514,  2S 
8.  W.  883. 

For  other  rulings  to  the  same  effect.  see- 
Cleveland,  C.  a  &  I.  R.  Co.  T.  Walimtb  (1S82> 
S8  Ohio  St  461,  48  Am.  Rep.  488 ;  Wllllama  t. 
Pnllman  Palace  Car  Co.  {1888)  40  La.  Ann. 
417,  8  Am.  St  Rep.  638,  4  So.  8S ;  Dwlnelle  v. 
New  York  C.  &  H.  B.  R.  Co.  (1890)  120  N.  Y. 
117,  8  L.  R.  A.  224,  17  Am.  Bt  R^.  611,  24  N. 
E.  319,  Reversing  (1887)  4S  HuD.  SS9;  Ulridk 
V.  New  York  C  *  U.  R.  B.  Co.  (1888)  108  N.  Y. 
80,  2  Am.  St.  Bep.  369.  IS  N.  B.  60. 

2.  ZAttblHtu  of  railwav  companies  considered 
wUh  ret«renoe  to  the  legaUty  of  the  oontracU 
Ml  arrmBtmenU. 

It  is  settled  that,  nnless  such  a  transf«r  has 
been  expressly  authorised  by  statute,  a  railway 

company  does  not  devest  itself  of  Its  liabilities 
to  third  parties  by  selling.  Hlcketts  v.  Birming- 
ham Street  H.  Co.  (1888)  86  Ala.  600,  5  So.  353 
(plaintiff  thrown  to  the  groand  by  the  sudden 
starting  of  a  street  car). 

Neither  does  it  release  its  liability  by  leasing 
Its  property. 

The  liability  of  a  railway  company  for  the 
torts  of  another  company  operating  Its  line  un- 
der a  lease  executed  without  any  statutory  au- 
thority hu  apparently  not  been  conaldered  in 
England.  But  the  statement  In  tbe  text  Is  Id 
full  accord  with  the  doctrine  that  a  covenant  to 
make  such  a  lease  is  void  (East  Anglian  B.  Co. 
V.  Eastern  Counties  R.  Co.  [1851]  11  C.  B.  775, 
7  Eng.  Ry.  &  C.  Cae.  150,  21  L.  J.  C.  P.  N.  S. 
28.  16  Jur.  249)  ;  and  with  the  doctrhie  that 
an  unautUorlzed  agreement  amounting  to  a  del- 
egation of  statutory  powers  is  also  void  (Beman 
V.  Ruftord  [18511  1  Sim.  N.  S.  550.  20  L.  J.  Ch. 
N.  8.  637,  10  Jur.  914;  Great  Northern  R.  Co. 
V.  Eastern  Counties  R.  Co.  [18611  9  Hare.  306, 
7  Eng.  By.  &  C.  Cas.  648,  21  L.  J.  Oi.  N.  8. 
887). 

In  the  TTnlted  States  "It  la  the  accepted  dor- 
trine  .  .  .  that  a  railroad  corporation  can- 
not escape  tbe  performance  of  any  dnty  or  obli- 
gation Imposed  by  its  charter  or  the  general 
laws  of  the  state  by  a  voluntary  surrender  of  Its 
road  Into  the  bands  of  lessees.  Tbe  operation 
of  the  road  .  .  .  does  not  change  the  rela- 
tions of  the  original  company  to  Hie  public." 
Washington,  A.  it  G.  B.  Co,  v.  Brown  (1878) 
17  Wall.  445,  21  L.  ed.  676. 

This  principle  has  been  applied  or  recognised 
In  tbe  following  cases :  Murray  v.  Leblgb  Val- 
ley B.  Co.  (1895)  66  Conn.  612,  82  L.  B.  A. 
63'J,  84  Atl.  606 :  Drlseoll  t.  Norwich  ft  W.  B. 
Co.  (1804  )  65  Conn.  230,  32  Atl.  364;  Lakin 
V.  Willamette  Valley  &  C.  R.  Co.  (1886)  13 
Or.  480,  57  Am.  Bep.  26.  11  Pac.  68;  Vir- 
ginia Midland  R.  Co.  v.  Washington  (1890) 
86  Va.  629,  7  L.  B.  A.  844,  10  S.  E.  827; 
Whitney  V.  Atlantic  ft  St.  L.  B.  Co.  (1857)  44 
He.  862,  69  Am.  Dec.  103 ;  Stearns  v.  Atluitle 
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A  St  L  R.  Co.  (1858)  46  Me.  116 ;  WTman  t. 
Penolwcot  ft  K.  R.  Co.  (18SS)  46  Me.  162; 
Nugent  t.  Boston,  C.  &  M.  &.  Co.  (1888)  80  Me. 
62,  6  Am.  St.  Kep.  151,  12  Atl.  787 ;  NelsoD  t. 
Termont  &  C.  R.  Co.  <18S4)  26  Vt.  717,  62  Am. 
Dec.  614;  Clement  t.  Canfleld  (1856)  28  Vt. 
SOS;  Abbott  T.  Johnstown,  O.  &  K.  Horse  B. 
Co.  (1880)  80  N.  Y.  27,  36  Am.  Rep.  672; 
Borne  ft  D.  R.  Co.  t.  Chasteen  (1889)  88  Ala. 
691,  7  So.  94 :  Galveston,  H.  ft  8.  A.  R.  Co.  v. 
Oartelser  (1895)  9  Tex.  CIt.  App.  466;  Cen- 
tral ft  U.  R.  Co.  v.  Morris  (1887)  68  Tex.  S9,  8 
B.  W.  457;  International  ft  O.  N.  R.  Co.  v. 
Knetan  (1888)  7U  Tex.  582,  8  B.  W.  484 ;  Inter- 
national ft  G.  N.  R.  Co.  V.  Bckford  (1888)  71 
Tex.  274.  8  S.  W.  679 ;  East  Line  ft  R.  River  R. 
Co.  T.  Lee  (1888)  71  Tex.  5S8,  9  8.  W.604  ;  East 
Une  ft  R.  River  B.  Ca  v.  Calberwm  (1888)  72 
Tex.  3  L.  R.  A.  66T,  13  Am.  St.  Sep.  806. 
10  B.  W.  706;  Trinity  ft  8.  R.  Co.  v.  Lane 
(18fll)  79  Tex.  648,  15  8.  W.  477.  16  8.  W.  18 : 
Bockner  v.  Richmond  ft  D.  R.  Co.  (1895)  72 
Mist.  878.  IB  So.  449 :  McCoy  V.  Kansas  City, 
8t  J.  ft  C.  B.  R.  Co.  (1880)  36  Mo.  App.  446; 
National  Bank  v.  Atlanta  ft  C.  Air  Line  R.  Co. 
(1886)  26  8.  C.  220. 

The  precise  position  of  the  Illinois  courts  Is 
not  easy  to  determine ;  but  It  woald  almost 
■eem  from  the  decisions  that  the  lessor  la 
deemed  to  be  liable  tor  all  kinds  of  Injoriea, 
whether  caused  by  the  coDditlons  of  the  road 
itself  or  by  the  manner  in  which  It  is  operated 
by  the  lessee,  and  Irrespective  of  whether  the 
lease  was  aathorlzed  or  not.  la  Ohio  ft  M.  R. 
Co.  V.  Donbar  (1860)  20  III.  623,  71  Am.  Dec. 
291  (plalutlff  recovered  for  an  injary  to  live 
BtoA  on  a  tniln>,  and  Cblcago  ft  O.  T.  B.  Co.  v. 
Hart  (1902)  104  111.  App.  ST  (servaDt  of  lessee 
recovered  for  injury  caused  by  defective  car>, 
tbe  lease  was  unauthorized ;  but  this  circum- 
stance does  not  appear  to  have  been  regarded  as 
a  dUTerentlatlne  factor.  In  Chicago  ft  R.  I.  R. 
Co.  V.  Whipple  (1860)  22  III.  105,  where  the 
Injury  was  caused  by  a  construction  train  op- 
erated by  a  contractor,  the  court  observed,  ar- 
guendo, that  the  lessees  of  a  railway  "stand  in 
the  relation  of  servants  to  the  lessors." 
In  the  following  caaea  the  Injury  was  caused 
the  operation  of  the  road ;  but  it  Is  not  stated 
whether  the  lease  was  or  was  not  anthorlxed: 
Peoria  ft  R.  L  R.  Co.  v.  Lane  (1876)  83  III. 
448;  Wabasb.  St.  L.  &  1'.  R.  Co.  v.  Shecklet 
(18S3)  106  111.  364,  44  Am.  Rep.  701 ;  Chicago 
ft  B.  B.  Co.  V.  Meech  (18»6)  163  III.  305,  45  N. 
E.  220 ;  Cbtcago  Union  Traction  Co.  v.  Stanford 
(1902)  104  IlL  App.  00;  Pennsylvania  Co.  v. 
Ellett  (1800)  182  III.  «i4,  24  N.  B.  559.  In 
the  last-mentioned  case  the  doctrine  accepted  In 
Illinois  was  stated  broadly  as  follows :  "The 
srant  of  a  franchise,  giving  the  right  to  build, 
own,  and  operate  a  railway,  carries  with  It  the 
duty  so  to  ase  the  property  and  manage  and 
control  the  railroad  as  to  do  no  unnecessary 
damage  to  the  person  or  property  of  others ; 
snd,  where  injury  results  from  the  negligent  or 
unlawful  (iteration  of  tbe  railroad,  whether  by 
tbe  corporation  to  which  the  franchise  In 
KTanted.  or  by  another  corporation,  or  by  In- 
dWldoals  whom  the  owner  authorizes  or  permits 
to  Dse  Its  tracks,  the  company  owning  the  nUi- 
waj  and  franchise  will  be  liable." 

In  other  cases  the  duty  violated  was  stat- 
otory,  and  the  liability  of  the  lessor  might  have 
been  put  on  this  ground.  But  tbe  decisions 
would  seem  to  have  been  put  upon  the  general 
doctrine  jost  stated.  Pittsborgb,  C.  ft  St.  L.  R. 
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Co.  V.  Campbell  (1877)  86  III.  443  (property 
destroyed  by  Are,  owing  to  lessee's  failure  to 
keep  its  right  of  'Way  clear  from  dead  grass, 
etc. ;  Balsley  v.  St  Loals,  A.  ft  T.  H.  R.  Co. 
(1886)  110  111.  68,  60  Am.  Rep.  784,  8  N.  fi. 
859  (similar  facts)  ;  Chicago,  St.  P.  ft  F.  R.  Co. 
V.  McCarthy  (1868)  20  III.  386,  71  Am.  Dee. 
285  (fences  not  maintained)  ;  Illinois  C.  R.  Co. 
V.  Kaoouse  (1866)  39  111.  272,  89  Am.  Dec.  807 
(same  facts)  ;  Toledo,  P.  ft  W.  R.  Co.  v.  Rum- 
bold  (1860)  40  III.  143  (same  tacts). 

Llahlli^  for  the  negligence  of  a  licensee  mn- 
nhig  trains  over  the  licensor's  track  Is  Imputed 
on  tbe  same  grounds  and  under  the  same  cir- 
cumstances as  In  the  case  of  a  lease.  Illinois 
C.  R.  Co.  V.  Barron  (1866)  5  Wall.  90,  18  L. 
ed.  591.  In  tbis  case  what  was  conceived  to  b» 
the  doctrine  of  tbe  Illinois  cases  was  explicitly 
adopted.  But  a  situation  different  both  from 
that  created  by  a  lease  and  by  a  license  of  the 
ordinary  description  exists,  where  there  is  a 
mntual  arrangement  for  tbe  Joint  use  of  ter- 
minal tracks  between  the  company  which  owns 
th«n  and  another  company  which  baa  also  a 
chartered  rl^t  to  enter  the  same  city.  Under 
such  circumstances,  they  are  entitled  to  maks 
use  of  common  tracks  at  the  terminal  point, 
and  In  doing  this  the  licensee  company  exercises 
Its  own  franchises,  and  not  those  of  the  pro- 
prietor. Accordingly,  the  proiwletor  Is  not  lia- 
ble to  Its  employees  for  Injuries  caused  by  tbe 
negligent  use  of  a  common  track  by  the  em- 
ployees of  the  other  company.  Georgia  R,  ft 
Bkg.  Co.  V.  Friddell  (188T)  79  Ga.  489.  11  Am. 
St  Bep.  444,  7  8.  B.  214. 

Tbe  doctrine  above  discussed  has,  It  seems,  no 
application  except  In  the  case  of  obligations 
arising  out  of  the  exercise  of  public  trancblsea. 
Thus,  a  concession  from  the  Columbian  Gxposl- 
tlon  Company,  prohibiting  an  assignment  there- 
of save  by  the  written  consent  of  the  company, 
does  not  make  an  Independent  contractor  with 
the  concessionaries  for  the  erection  of  certain 
structures  an  employee  of  the  latter  so  as  to 
make  them  liable  for  his  negligence,  which  re- 
sults In  an  accident  while  the  structures  are  be- 
ing erected.  De  La  Vergne  Refrigerating  Mach. 
Co.  V.  McLeroth  (1895)  60  111.  App.  629.  But 
see  snbd.  XI.,  infra. 

But  for  the  reasons  stated  In  tbe  following 
decisions  It  Is  there  held  that  the  negligent 
lessee  company  alone  Is  liable  where  tbe  Injared 
person  wss  Its  own  servant. 

In  East  Line  ft  R.  River  R.  Co.  v.  Culberson 
(1888)  72  Tex.  376,  8  L.  B.  A.  567,  13  Am.  St 
Rep.  805,  10  S.  W.  706,  the  court  said :  "The 
lessor,  by  accepting  Its  cbarta,  assumes  tbe  ob- 
ligation to  carry  passengers  safely  over  Its  line. 
If  It  intrusts  that  duty  to  another  company,  and 
a  passenger  Is  injured,  it  Is  responsible.  It 
binds  Itself  to  carry  sll  freight  offered  to  it, 
and  to  deliver  It  safely.  Should  Its  lessee  fall 
to  do  this.  It  Is  liable.  It  assnmea  to  operate 
Its  road  safely  and  carefully,  so  as  not  negli- 
gently to  destroy  or  damage  property,  and  not 
to  Injure  persons  who  have  the  right  to  pass 
on  or  near  the  track.  Should  Its  lessee  neg- 
ligently do  damage  to  property,  or  Inflict  per- 
sonal Injuries  upon  wayfarers  crossing  the  road, 
tbls  la  failure  of  duty  on  Its  part,  and  It  Is  re- 
sponsible for  the  wrong.  But  the  duties  which 
are  owed  by  a  railroad  company  to  Its  servant 
are  not  duties  owed  to  him  In  common  with  the 
public,  but  grow  out  of  the  contract  of  service. 
He  assumes  the  relation  of  servant  to  bis  em- 
ployer voluntarily,  and  out  of  It  arise  the  reclp>  ■ 
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rocal  obligations  from  one  to  the  other.  It 
seoDB  to  oi  that  the  relation  of  the  aerrant  of 
the  company  operating  the  road  to  the  owner  Is 
Ter;  different  from  his  relation  to  his  employer, 
anij  that  the  relation  of  the  owner  of  the  road 
to  him  Iti  different  from  Its  relation  to  the  gen- 
eral public.  His  contract  1b  not  with  the  com- 
panj  ownlnE  the  road ;  and.  It  may  be  asked, 
Does  the  latter  owe  him  the  duty  of  a  master  to 
his  serrant,  or  guarantee  that  the  master  with 
whom  he  has  voluntarily  contracted  will  per- 
form Its  obligation  to  him?  It  may  be  that,  If 
the  Injury  had  occurred  by  reason  of  a  defect  In 
the  roadbed  or  track,  and  not  by  reason  of  a 
defect  in  the  engine,  the  company  charged  with 
the  duty  of  keeping  np  the  road  would  be  liable. 
But  If  .  .  .  the  Injury  was  caused  entirely 
by  another  company  operating  the  owner's  road, 
and  was  Inflicted  upon  one  of  its  own  employees, 
by  reason  of  a  defect  in  machinery  entirely  un- 
der Its  control,  It  ia  dllQeult  to  see  upon  what 
principle  of  policy  or  Justice  the  lessor  should 
be  held  liable  merely  because  It  owned  the  road. 
In  the  case  proposed  to  be  made  by  the  evidence 
offered.  It  seems  to  as  that  the  liability  of  the 
.  .  .  employer  [of  the  deceased]  would  have 
been  precisely  the  same  on  the  defendant's  road 
as  If  the  train  had  been  running  upon  Its  own  at 
the  time  of  the  accident.  The  act  of  the  Mis- 
souri, Kansas,  k  Texas  Company  In  operating 
the  road  without  a  license  from  the  legislature, 
if  such  was  the  fact,  was  merely  illegal  In  the 
aenae  that  It  was  unanthorlied;  and  the  object 
in  holding  the  lessor  responsible  in  such  a  case 
is  certainly  not  to  Impose  a  mulct  or  flne  by  way 
of  punishment.  Tho  reason  for  the  rule  is  the 
protection  of  the  public  who  need  the  protec- 
tion. The  passenger  and  the  shipper  of  goods 
have  no  option,  but  must  nvall  themselves  of  the 
services  vt  the  lessees,  whether  the  lease  Is 
aathorlzcd  or  not.  The  law  will  not  permit 
the  owner  of  the  road  to  Blilrk  Its  duty  to  them 
by  turning  over  Its  road  to  another  company ; 
nor  win  It  permit  it  to  deny  Its  liability  where 
it  has  allowed  sucb  other  company,  without  au- 
thority of  law,  negligently  to  Injure  a  wayfarer 
over  tie  track  or  property  along  the  line.  There 
Is  no  privity  between  the  persons  Injured  In 
such  case  and  the  operating  company.  It  Is 
not  so  with  an  employee  who  voluntarily  en- 
ters the  service  of  the  latter  company  with  a 
knowledge  of  the  fhcts,  and  participates  know- 
ingly in  the  wrong,  if  wrong  it  be," 

This  decision  was  followed  In  Trinity  &  S.  B. 
Co.  V.  I^ne  (1891)  79  Tex.  843,  15  8.  W.  477, 
16  S.  W.  18,  and  Baltimore  ft  O.  &  C.  B.  Co.  t. 
I>aul  (1805)  143  Ind.  23,  28  L.  R.  A.  218,  40 
N.  E.  519,  where  the  court  laid  stress  upon  the 
&ct  that,  "wbateTcr  the  attitude  of  the  op- 
crating  company,  that  also  Is  the  attitude  of  the 
appellee,  since  he  was  an  operative  of  the  op- 
erating company."  See  also  Buckner  v.  Rich- 
mond &  D.  R.  Co.  (1895)  72  Miss.  873,  18  So. 
429,  where  the  court  emphatically  stated  his 
conclusion  In  the  following  words :  "We  have 
no  hesitation  to  say  that  the  servant  of  the 
lessee  must  recover.  If  at  all,  from  his  master, 
and  not  another.  To  bis  own  master  he  stand- 
etb  or  falleth.'  To  bim  he  Is  answerable,  and 
to  htm  he  must  look  for  redress  for  all  Injuries 
sustained  In  his  service.  Whatever  be  the  rights 
of  strangers  to  the  relation  of  master  and  serv- 
ant to  look  to  the  lessor  In  any  case  for  wrongs 
of  the  lessee,  there  Is  no  principle  or  policy  to 
sustain  the  claim  of  an  employee  to  look  else- 
where than  to  his  employer." 
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If  any  special  provisions  of  a  statute  author- 
izing a  lease  have  not  been  duly  followed,  the 
result  1b  the  same  ae  If  the  contract  had  been 
wholly  unautboi-lzed.  Rlcketts  Chesapeake 
ft  O.  R.  Co.  (1890)  33  W.  Va.  433,  7  U  R.  A. 
354,  25  Am.  St.  Bep.  001,  10  8.  E.  801  (rail- 
road company  held  liable  for  an  usanlt  by  a. 
condnctor  controlling  the  train  of  a  licensee,  a 
foreign  company,  which  bad  not  taken  the  steps 
which  the  statute  prescribed  as  conditions 
precedent  to  a  Kwful  use  of  the  road)  ;  Free- 
man V.  Minneapolis  ft  St.  L.  R.  Co.  (1881)  28 
Minn.  443,  10  N.  W.  &94  (road  leased  to  for- 
eign company  which  liad  not  complied  with  pro- 
visions of  statute). 

In  regard  to  the  effect  of  legtalatlon  antlwr- 
Izlng  a  sals  or  a  lease  there  U  acme  eonHiet  of 
opinion. 

It  has  not  yet  been  determined  whether  a, 
lessor  company  Is  relieved  of  its  specifle  stat- 
utory duties  when  It  has  demised  its  property 
under  an  enabling  statute  which  coBtains  an  ex- 
emption clause  couched  In  general  terms.  Bat 
the  doctrine  that.  In  the  absence  of  such  a 
clause,  duties  of  that  nature  are  binding  upon 
the  lessor  after  the  possession  of  the  rood  bas 
been  transferred,  bas  been  applied  in  a  few  de- 
cisions. Nelson  v.  Vermont  A  C.  R.  Co.  (18S4) 
28  Vt.  717,  62  Am.  Dec.  614  (fences  not  main- 
tained as  required  by  the  defendant's  charter)  ; 
St.  Louis,  W.  ft  W.  R.  Co.  V.  Curl  (1882)  28 
Kan.  622  (omission  to  construct  cattle  guards, 
as  required  by  statute).  In  the  latter  case 
Brewer,  J..  laid  down  the  fallowing  rale:  "If 
the  Injury  results  from  negligence  In  the 
handling  of  trains,  or  In  the  omission  of  any 
statutory  duty  connected  with  the  management 
of  the  road,  matters  In  respect  to  which  the 
lessor  company  could  In  the  nature  of  things 
have  no  control,  then  the  lessee  company  wUl 
atone  be  responsible;  but  when  the  Injury  re- 
sults from  the  omission  of  some  duty  which  the 
lessor  Itself  owes  to  the  public  In  the  first  In- 
stance.— something  connected  with  the  build- 
ing of  the  road, — then  we  think  the  company 
assuming  the  franchise  cannot  devest  Itself  of 
responsibility  by  leasing  Its  track  to  some  other 
company." 

In  Steams  v.  Atlantic  ft  St  L.  R.  Co.  (1858) 
46  Me.  95 ;  Ingersoll  v.  Stockbrldge  ft  P.  R.  Co. 
(1864)  8  Allen,  438;  and  Davis  v.  Providence 
ft  W.  R.  Co.  (1876)  121  Uass.  184,— the  de- 
fendants were  held  liable  for  damage  caused 
to  property  along  their  lines  by  fire  commu- 
nicated from  locomotives  operated  by  the  les- 
sees, although  the  lease  was  authorized.  But 
tlie  effect  of  the  omission  or  Insertion  of  an  ex- 
emption clause  was  not  explicitly  referred  to. 

The  some  remark  is  applicable  to  the  IlllnolB 
coses  involving'  breaches  of  statutory  duties, 
supra. 

As  respects  cases  In  which  a  violation  of  spe- 
cific statutory  duties  Is  not  Involved,  the  posi- 
tion taken  by  some  courts  is  that.  If  an  ex- 
emption clause  has  been  omitted,  the  lessor  is 
responsible  even  for  such  injuries  as  may  be 
traceable  to  the  negligence  of  the  lessee  In  re- 
spect to  the  operation  and  maintenance  of  the 
road.  Logan  v.  North  Carolina  R.  Co.  (IS95) 
116  N.  C.  940,  21  S.  E.  969  (servant  who  was 
Injured  as  a  result  of  obeying  the  order  of  a 
vice  principal  was  held  entitled  to  recover)  ; 
Chollette  T.  Omaha  A  B.  Valley  R.  Co.  (1889) 
26  Neh.  199,  4  L.  R.  A.  13S,  41  N.  W.  IIM 
(passenger  injured  by  premature  starting  of 
train) ;    Singleton   v.   Bonthwestern   R.  Oo. 
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(1883)  70  Ga.  464,  48  Am.  Rep.  S74  (paHeo- 
ser  Injured)  ;  Central  &  M.  K.  Co.  t.  Morris 
(1887)  08  Tez.  49,  8  S.  W.  467  (failure  to 
traoaport  frei^t). 

In  Georgia,  where  tbe  defense  of  common  em- 
ployment has  been  abolished  by  statute  In  re- 
gard to  rallwaj  companies.  It  bas  been  held 
that  a  lesMr  la  not  liable  for  Injuries  received 
bj  a  terrant  of  the  lesaee  through  the  negligence 
«f  his  coservanL  The  llablllt?  which  bas  been 
predicated  In  Singleton  t.  SouthweBtern  R.  Co. 
(1883)  70  Oa.  464,  48  Am.  Rep.  674,  apon  the 
abaence  of  an  exemption  clause  was  deemed  to 
tie  Inapplicable  In  cases  of  this  class.  Banks 

GtorglA  R.  A  BkK.  Co.  (1901)  112  Cta.  655, 
37  S.  E.  1W2. 

In  Harmon  t.  Columbia  &  G.  B.  Ck>.  (1887) 
28  S.  C.  401,  13  Am.  St.  Rep.  686,  6  8.  E.  835, 
the  ground  Is  taken  that,  En  tbe  absence  of  an 
express  proTlslou  granting  exemption,  a  stat- 
ute merely  autborislng  a  railroad  company  to 
*^arm  out"  Its  road  to  another  company  will 
not  absolTe  tbe  lessor  from  liability  for  the 
negligence  of  tbe  lessee's  serrants  In  running 
the  trains.  The  principle  relied  upon  was  that 
the  lessor  had  not  transferred  all  Its  chartered 
lishts  and  prlvHeges,  as  It  still  malntaUied  Its 
corporate  organlsatloa.  It  could  not  be  per- 
mitted, therefore,  to  escape  Its  corresponding 
obligations,  as  It  remained  liable  equally  wheth> 
er  the  Injury  complained  of  arose  from  some 
omission  of  a  duty  resting  on  the  lessor, — such 
as  the  failure  to  keep  the  track  In  good  condi- 
tion,— or  from  the  negligence  of  the  lessee's 
aenrants. 

According  to  atber  courts  the  resnlt  of  such 
an  omission  Is,  that  the  lessor  remains  liable 
for  Injuries  caused  by  the  defective  construc- 
tion of  tbe  road  ar.d  Its  appurtenances,  but  Is 
not  answerable  for  Injuries  caused  by  the  man- 
ner In  which  It  Is  operated      the  lessee. 

In  Nugent  t.  Boston.  C.  *  H.  B.  Co.  (1888) 
SO  He.  62,  6  Am.  St  Rep.  151.  12  Atl.  707. 
where  the  servant  of  the  lessee  company  was 
allowed  to  recover  damages  from  the  lessor  for 
Injnriea  caused  by  the  Impropw  construction 
of  a  station  building,  the  court,  after  an  elab- 
orate review  of  tbe  authorities,  summed  up  Its 
ctmclnslons  as  follows :  "An  authorized  lease, 
without  any  exemption  clause,  absolves  tbe 
lessor  from  the  torts  of  tbe  lessee  resulting 
from  the  negligent  operation  and  handling  of 
Its  trains  and  the  general  management  of  the 
leased  road,  over  which  the  lessor  could  have 
no  control.  But  for  an  Injury  resulting  from 
the  negligent  ou^selon  of  some  doty  owed  to 
the  public,  siicb  as  tbe  proper  construction  of 
Its  road,  station  houses,  etc.,  tjie  charter  com- 
pany cannot.  In  tbe  absence  of  statutory  exemp- 
tion, diadiarge  Itself  of  legal  responsibility." 

In  Vlrglnta  Uldiand  R.  Ca  v.  Washington 
(1800)  86  Va.  e-iO,  7  U  B.  A.  844,  10  8.  B. 
•27  (fireman  of  lessee  company  Injured  by  col- 
lision). It  was  held  that  tbe  mere  fact  tbat 
there  was  no  exemption  clause  did  not  render 
the  lessor  liable  for  Injuries  csused  by  the 
negligence  of  the  lessee. 

Id  Kearney  v.  Ontral  R.  Co.  (1895)  167  Pa. 
382,  81  AtL  637,  the  lessee  was  held  not  to 
be  liable  for  Injnrles  canned  by  a  bridge  neg- 
ligently cnnstrocted  by  tbe  lessor,  the  Infer- 
ence being,  although  It  Is  not  expressly  so 
•tated,  that  tbe  court  regarded  the  lessor  as  be- 
ing the  proper  party  to  sne. 

In  Hahoney  v.  Atlantic  &  Bt  L.  B.  Co. 
<1873)  08  Me.  68,  where  the  lease  was  made 
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under  a  statute  containing  a  special  clause 
which  declared  that  no  contract  made  under  tbe 
statute  should  exonerate  a  railway  eomjtany 
from  any  duties  or  liabilities  Imposed  upon  it 
by  Its  charter  or  the  general  laws  of  tbe  stats, 
It  was  held  that  a  passenger  who  had  been  as- 
saulted and  expelled  from  a  train  operated  by 
a  lessee  company  conld  not  recover  damages 
from  the  lessor. 

In  Arrowsmlth  v.  Nashville  ft  D.  R.  Co. 
(1898)  67  Fed.  1S5,  It  was  held  that  tbe  omis- 
sion of  an  exemption  clause  did  not  render  tbe 
lessor  liable  tor  Injnrles  caused  by  tbe  lessee  In 
operating  tbe  road,  as.  In  this  instance,  by  the 
Improper  posltlim  of  a  mall  crane. 

The  following  eases  in  which  the  liability  of 
the  lessor  was  denied  may  also  be  cited  In  this 
connection,  although  It  should  be  observed  that 
the  effect  of  the  omission  or  Insertion  of  an  ex- 
emption clause  was  not  directly  referred  to : 
Miller  T.  New  York,  L.  ft  W.  R.  Co.  (1890) 
125  N.  Y.  118,  26  N.  B).  3C  (Injury  caused  by 
trestle  which  wss  not  defective  at  the  time 
when  the  road  was  transferred  to  the  lessee)  ; 
Missouri  P.  B.  Co.  v.  Watts  (1885)  63  Tex. 
549  (servant  Injured  by  negllg^t  operation  of 
train) ;  Briscoe  v.  Southern  Kansas  B.  Co. 
(1889)  40  Fed.  278  (aahnal  run  over  by 
train). 

The  second  of  these  theories,  wbleh  simply 
embodies  the  principle  tbat  the  lessor  and  the 
lessee  sbsll  each  be  held  liable  for  tbe  conse- 
quences of  their  own  acts  after  the  road  haa 
been  transferred  to  the  possession  of  the  les- 
see, would  sem  to  be  the  more  reasonable. 
The  extreme  position  tbat  an  express  exemption 
clause  Is  necessary  to  relieve  the  lessor  trom 
liability  Is,  possibly.  Justified  In  some  measure 
i>y  the  doctrine  that  grants  by  the  state  are  to 
be  construed  most  strongly  against  tbe  grantee. 
But  we  doubt  If  this  doctrine  warrants  a  con- 
struction which  Involves  giving  a  wholly  new 
meaning  to  the  words  "lessor"  and  "lessee," 
and  virtually  attributes  to  the  legislature  an  In- 
tention to  bestow  upon  the  lessor  merely  the 
privilege  of  appointing  an  agenL  A  more  cor- 
rect Inference  seems  to  be  that  railroad  com- 
panies, when  tbey  are  empowered  to  make 
leases,  are  placed  on  the  same  footing  as  In- 
dividuals or  private  corporations  who  are  lia- 
ble only  for  Injuries  caused  by  permanently 
dangerous  conditions  which  existed  at  tbe  time 
when  the  lessees  essomed  control  of  ths  de- 
mised premlsBS. 

If  tbere  Is  an  express  provision  In  the  en- 
abling ststute,  nceetlving  the  theory  tbat  the 
responsibility  Is  to  be  transferred  by  the  lease, 
the  task  of  tbe  court  Is,  of  course,  confined  to 
giving  effect  to  the  Intention  ot  ths  legisla- 
ture, ss  thus  manlfOated. 

Such  a  case  was  presented  in  Quested  t. 
Newbnryport  ft  A.  Horse  R.  Co.  (1879)  127 
Mass.  204,  where  a  statute  authorized  a  horse- 
railroad  corporation  to  "lease  Its  road  and  fran- 
chise, and  to  contract  with  any  'responsible' 
person  for  tbe  management  of  Its  road,  hat 
provided  that  such  lease  or  contract  should  not 
relesse  or  exempt  the  corporstlon  from  any 
duty  or  liability  to  which  It  would  otherwise 
be  suhjsct" 

Bee  also  Whitney  v.  Atlantic  ft  St.  L.  R.  Co. 
(1857)  44  Me.  362,  69  Am.  Dec.  103,  where  the 
defendant  had  leased  Its  road  to  a  foreign  cor- 
poratlon  under  the  authority  of  a  statute  which 
declared  tbat  nothing  contained  lp-4he  stati 
nte,  or  in  any  lease  or  coetfn$|iA?ia(®1@^C 
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tered  Into  under  Its  authority,  should  exonerate 
the  company,  or  the  fltockholilere  thereof,  "from 
anj  dutlei  or  llabiutlei  Impoeed  npon  them  by 
the  charter  of  aald  company,  or  by  the  general 
laws  of  the  autc." 

8.  UaWtty  of  aompanieB  other  tJum  thou  oper- 
attnff  railicavt. 

The  general  principle  enonclated  In  anbd.  VI., 
a,  tupm,  has  also  been  applied  for  the  purpose 
of  charing  an  electric  light  company  with  lia- 
bility for  the  negligent  management  of  Its 
plant  by  certain  persona  who  bad  agreed  to 
operate  It  Cor  a  apecifled  period,  and  to  fumlsb 
all  tho  power  needed.  Capital  Electric  Co,  v. 
Hauswald  (18&8)  78  111.  App.  369,  where  the 
Injury  was  caused  by  the  erection  of  a  power 
house  near  the  plaintiff's  dwelling.  The  de- 
cision was  distinctly  put  npon  the  gnmnd  that 
the  contractors  exercised  a  charter  power  of 
the  electric  company,  wblcb  could  not  be  ex- 
ercised Independently  of  the  franchise  granted 
by  tbe  state  and  the  city. 

Mention  may  also  be  made  of  a  Scotch  casp 
In  which  snlt  was  brought  againat  a  munici- 
pality for  Injuries  canaed  by  the  negligent  oper- 
ation of  a  ferry  by  a  lessee.  It  was  assumed 
In  tbe  opinions  dellTt;red  by  tbe  Judges  tbat. 
If  the  ferry  had  been  a  pnblte  one,  the  de- 
fendant would  have  been  liable,  since  tbe  mn- 
olclpal  authorities  would  In  aucb  a  case  have 
been  bound  to  work  It  thonselTes.  Duncan  ' 
T.  MBKistrates  of  Aberdeen  (1877 ;  Ct.  of  ^ss.) 
14  Scot.  L.  Rep.  603. 

Tbe  doctrine  thus  recognized  Is  In  harmony 
with  tbat  which  Is  applied  In  the  case  of  rail- 
way companies,  and  la,  therefore^  preferable  to 
fiiat  which  Is  embodied  In  a  decision  of  the 
snpreme  court  of  New  York  by  which  It  has 
been  held  that  tbe  unauthorized  asslRument  of 
a  ferry  license,  althoogh  It  might  aubject  th« 
assignor  to  the  statutory  penalties  provided 
for  such  a  case,  did  not  In  any  way  enlarge  the 
assignor's  liability  for  Injuries  to  third  per 
sons.  Blackwell  v.  Wlswall  (1855)  24  Barb. 
S65,  which  was  decided  on  the  broad  ground 
that  the  failure  of  the  plaintiff  to  show  tbat 
the  relation  of  master  and  servant  existed  be- 
tween the  de^daot  and  the  negligent  party 
rendered  It  impossible  for  him  to  succeed  In 
the  action.  Tbe  court  also  laid  It  down  that, 
even  supposing  tbe  defendant  to  be,  as  between 
himself  and  the  government,  guilty  of  a  breacli 
of  duty  when  he  made  the  contract  to  lease  tbe 
ferry,  such  breach  was  not,  per  ae,  a  wrongful 
act  for  which  an  action  would  lie  In  favor  of  a 
stranger;  and  that.  In  order  to  maintain  an 
action  fouuded  upon  the  mere  fact  that  tbe 
defendant  had  thus  leased  the  ferry.  It  would 
still  be  necessary  to  show  that  by  this  very 
act  he  had  been  gnllty  of  a  wrong  which  hhd 
resulted  in  Injury  to  the  plaintiff.  Tbta  bar- 
den  of  proof  It  was  declared  the  plaintiff  had 
□ot  satisfied,  since  It  could  not  be  pretended 
that  the  fact  of  tbe  defendant's  having  allowed 
another  person  to  exercise  bis  right  to  fbrrying 
was  the  cause  ot  the  accident. 

VII.  Duttf  to  see  that  no  tuUaanoe  la  created  or 
maintained. 

It  has  been  shown  by  tbe  citation  of  namerous 
decisions  that  a  defendant  cannot  avail  him- 
self of  tbe  plea  that  he  employed  an  Independent 
contractor.  It  it  appears  either  that  the  stipu- 
lated work  would  necessarily  cause  a  nuliaaee, 
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however  carefully  It  might  be  performed  (see 
subd.  VI.  of  note  to  Thomas  Harrington,  65 
L.  B.  A.  742,  on  UaWitjf  of  employer  for  ttote 
of  independent  oontraetor,  where  the  to/ury 
IPOS  the  direct  result  of  the  work  oontraoted 
for)  ;  or  tbat  the  work  would  cause  a  nuisance 
It  It  Should  be  executed  without  using  certain 
precautionary  meaaures  (see  subds.  VI.-X.  of 
note  to  Jacobs  v.  Fuller  ft  H.  Co.  65  L.  R.  A. 
S33,  on  Liubility  of  employer  for  infuriea  eaueed 
by  the  performance  by  independent  contractor 
of  Kork  which  ia  dangeroua  unleaa  certain  prs- 
oautiont  are  ohaerved)  ;  or  that  the  defendant 
was  under  an  absolute  obligation  to  keep  tbe 
physical  subject-matter  of  the  work  In  a  rea- 
sonably safe  condition  (see  subd.  IV.,  eupra). 
Por  the  purposes  of  the  series  of  notes  of  whldi 
this  note  Is  a  part  It  baa  been  convenient  to  deal 
with  those  decisions  under  categories  which 
have  reference  to  certain  special  rules  which 
have  been  'ormulated  as  exceptions  to  the  fun- 
damental doctrine  wblcb  declares  an  employer 
to  be  exempt  from  liability  for  tbe  torts  of  an 
Independent  contractor.  But,  logically  speaking, 
they  might  with  equal  propriety  be  treated  as 
Illustrations  of  the  broad  principle,  that  the 
duty  to  prevent  the  creation  of  a  nulssnce,  and 
tbe  duty  tu  remedy  an  existing  nuisance,  are 
cast  by  the  law  npon  everyone  who  Is  In  pos- 
session and  control  of  real  proper^ ;  and  that 
these  duties  are  essentially  nondel^able  In 
their  quality. 

It  bas  been  laid  down  by  a  distinguished 
American  Jurist  that  a  person  having  particu- 
lar work  to  be  performed  "cannot,  by  any  con- 
tract, relieve  himself  of  duties  resting  upon 
him,  as  owner  of  real  estate,  not  to  do,  or  suf- 
fer to  be  done,  upon  it  that  which  will  consti- 
tute a  nuisance,  and  therefore  an  Invasion  of 
the  righta  of  others."  Cooley,  Torts,  2d  ed. 
644. 

Tbe  doctrine  here  laid  down  was  adopted  In 
Norwalk  Gaslight  Co.  v.  Norwalk  (1S93)  03 
Conn.  495,  28  Atl.  S2,  and  Hughes  v.  Cincin- 
nati &  S.  B.  Co.  (18»3)  39  Ohio  St.  461.  To 
be  entirely  correct,  however,  it  Is  clear  tbat 
this  statement  should  be  ampllfled  so  as  to  com- 
prehend all  persons  having  the  control  ot  real 
property,  whether  tbe  right  of  control  be  Inci- 
dent to  ownership  ur  possession. 

A  declaration  which  counts  upon  a  breach  of 
tbe  general  duty  of  an  owner  of  fixed  property 
to  refrain  from  using  It  In  such  a  manner  as 
to  create  a  nnlaance  la  good  npon  demurrer.  If 
the  Injury  arose  from  the  acts  of  a  person  to 
whom  the  law  permitted  him.  under  tbe  circum- 
stances, to  delegate  that  duty,  that  fact  will 
be  matter  of  defense  to  set  up  by  way  of  an- 
swer. Dillon  V.  Hunt  (1881)  11  Mo.  App. 
246,  overruling  the  demurrer  In  a  case  where 
the  plaintiff  averred  that  there  was  a  duty  on 
the  part  of  the  defendant  to  remove  certain 
walls  and  chimneys  wblcb,  left  standing,  were 
a  dangerous  nuisance;  that  be  suffered  certain 
persons  to  go  upon  bis  premises  for  this  pur- 
pose ;  that  he  knew,  or  had  good  reason  to  know, 
that  they  Intended  to  adopt  a  dangerous  meth* 
od  tat  the  accomplishment  of  this  purpose ;  and 
tbat  they  did  adopt  this  method.  In  conse- 
quence of  which  the  walls  were  thrown  upon 
the  house  occupied  by  the  plaintiffs,  crushing 
it  In,  and  Injuring  the  goods  of  tbe  plaintiffs. 
This  decision  was  afllrmed  In  (1884)  82  Mo. 
150,  where,  however,  the  ground  of  the  Judg- 
ment was  tbat  the  complaint  stated  facts  fron 
which  tbe  relation  of  master  ui4  semnt  jnlght 

Digitized  by  VjOOg  IC 


1908. 


AmnasoH  v.  S^jtHnra 


147 


be  Inferred.  Tbe  resM»ilng  at  the  ctrart  of 
appcali  iB  referred  to  with  approral  In  (1801) 

105  Mo.  154,  24  Am.  St  Rep.  374,  16  8.  W. 
516,  where  a  new  trial  was.  ordered  on  tbe 
ground  that  certain  evidence  bad  beea  erroneoaa- 
ly  admitted. 

In  a  case  where  the  plaintiff  waa  Injured  b7 
a  rock  thrown  np  br  a  blast  let  off  In  the 
course  ot  the  work  of  excaratlng  a  cellar.  It 
was  held  to  be  error  to  direct  a  verdict  for  tbe 
defendant  on  the  srotiDd  that  tbe  work  was 
being  done  by  an  Indepmdent  contractor.  In 
Btating  the  principles  which  were  to  control  tbe 
CMS  at  tbe  second  trial,  the  eonrt  said  :  "Where 
he  It.  e.,  tbe  employer],  as  a  prudent  man,  has 
no  reason  to  bellere  that  tbe  act  contracted  to 
be  done  Is  a  nuisance,  but  Is  In  Itself  lawful,  and 
It  turns  out  during  tbe  progress  of  the  work 
tbat  It  Is  necessary  to  create  a  nuisance  In 
order  to  do  the  work,  then  the  eontractee  la  not 
liable  for  Injuries  to  third  persona  resulting 
from  tbe  nulaance  before  he  bad  notice  of  Its 
existence.  But  in  such  case,  upon  receiving 
notice.  It  would  be  bis  duty  to  take  such  rea- 
sonably prompt  and  efBcIent  means  as  are  in 
bis  power  to  suppress  tbe  nuisance,  else  be 
will  be  responsible  for  Injuries  to  third  persons 
rewiitlng  from  the  nuisance  after  notice." 
James  McMlnlmy  (1892)  93  Ey.  471,  40 
Am.  St  Rep.  200,  20  8.  W.  435. 

In  Tarry  t.  Aahton  <1876>  L.  B.  1  Q.  B. 
IHt.  814,  45  L.  J.  Q.  B.  N.  &  260.  24  Week. 
Hep.  S81,  34  U  T.  N.  8.  97.  where  tbe  defend- 
ant was  the  leasee  and  occupier  of  the  house 
from  the  front  of  which  a  heavy  lamp  pro- 
jected several  feet  over  tbe  public  footway,  and 
which  fell  on  tbe  plaintiff  and  Injured  her. 
Blackburn,  J.,  said :  "In  the  present  case  there 
la  ample  evidence  that  In  Angnst  defendant  was 
aware  tbat  tbe  lamp  might  be  getting  oat  of 
repair,  aud.  It  being  bis  duty  to  put  it  In 
repair,  he  employs  Cbappell  to  do  so.  We  must 
assume.  I  think,  that  Cbappell  was  a  proper 
person  to  employ;  and  I  nuy  observe  tbat  be 
was  clearly  not  the  defendant's  servant,  as  tbe 
Jury  uy.  but  an  independent  contractor.  But 
It  was  tbe  defendant's  doty  to  make  the  lamp 
reasonably  safe;  tbe  contractor  failed  to  do 
that;  and.  tbe  defendant  having  tbe  duty,  has 
trusted  the  fulfilment  of  that  duty  to  another, 
who  has  not  done  It  Therefore  the  defendaot 
bas  not  done  his  doty,  and  he  Is  liable  to  tbe 
plaintiff  for  tbe  conwequeoces.  It  was  his  duty 
to  have  the  lamp' set  right;  It  was  not  set 
right."  Lush,  J.,  said :  "The  question  Is, 
What  Is  the  duty  of  a  person  having  a  lamp 
projecting  from  his  premises  over  tbe  high- 
way for  bis  own  purposes?  Is  it  bis  duty  to 
maintain  it  In  a  safe  state  of  repair,  or  only 
to  amploy  a  proper  person  to  put  It  In  repair? 
Surely  the  mere  statement  Is  oiougb  to  show 
that  tbe  duty  must  be  In  tbe  first  proposition. 
A  person  who  puts  up,  or  continues,  a  lamp  In 
that  position,  puts  tbe  public  safety  in  peril, 
and  It  Is  nis  duty  to  keep  It  In  such  a  state  as 
not  to  be  dangerous :  and  he  cannot  get  rid  of 
tbe  liability  for  not  having  bo  kept  It  by  say- 
iDg  he  employed  a  proper  person  to  put  It  In 
repair." 

In  the  point  of  view  above  referred  to,  tbe 
cases  cited  In  subd.  VII.,  c,  of  the  note  to  Sal- 
llotte  V.  King  Bridge  Co.  05  L.  R.  A.  620,  on 
the  Gmeral  rule  as  to  abeence  of  liahtlity  of 
esiploysr  for  forts  of  todepeiulent  oontraetor, 
woold  constitute  exceptions  to  the  operation  of 
tbe  principle  referred  to,  and  not  examples  of 
e6L.K.  A. 


tbe  appllcatltni  of  the  main  doctrine,  wbleh 
was  stated  In  subd.  II.,  of  the  same  note. 

The  failure  to  remedy  a  nuisance,  in  so  Car 
as  it  Is  viewed  as  a  tort  which  makes  the  em- 
ployer a  Joint  author  of  the  injury,  Is  dealt 
with  In  subd.  V.,  of  the  noU  to  Louisville  h 
N.  B.  Co.  V.  Tow,  pott,  ,  on  Uability  of  em- 
ployer /or  infwriet  oomarlinQ  to  the  porformmM 
of  work  by  todependsKt  emtraotitr  wkere  «mi- 
ploj/er't  otm  act  ia  a  pnwtotaf«  omim  of  the 
Injury. 

VIII.  Duty  to  toetire  safety. 

In  England  tbe  accepted  doctrine  Is  tbat 
"tbe  person  who,  for  his  own  purposes,  brings 
on  bis  land,  and  collects  and  keeps  there,  any- 
thing likely  to  do  mischief  If  It  escapes,  must 
keep  It  In  at  his  peril ;  and,  If  be  does  not  do 
so,  he  Is  prima  facie  answerable  for  all  the 
damage  which  Is  tbe  natural  consequence  of 
Its  escape."  Bylands  v.  Fletcher  (1868)  L. 
R.  S  H.  L.  330,  87  L.  J.  Exch.  N.  S.  161,  19 
L.  T.  N.  S.  220.  The  above  quotation  la  ex- 
tracted fmm  the  Judgment  by  Bla(Ad)om,  J., 
In  exchequer  chamber  (Fletcher  r.  Bylands 
[18661  L.  R.  1  Exch.  265),  and  contains  a, 
statement  of  tbe  law  which  was  expressly  ap- 
proved by  Lords  Calms  and  Cranwortb. 

That  the  duty  thus  predicated  was  assumed 
In  the  case  cited  to  be  absolute  Is  a  reasraable 
Inference  from  tbe  tnct  that  there  was  no  sug- 
gestion on  tbe  part  of  the  defendant  that  bis 
responsibility  was  in  any  degree  affected  by  the 
circumstance  that  the  operations  which  caused 
tbe  Injury  were  carried  out  by  a  contractor. 
The  Immateriality  of  that  circumstance  has 
been  taken  for  granted  In  a  more  recent  Eng- 
lish decision,  and  expressly  affirmed  by  the 
New  Zealand  court  of  appeal. 

In  Blake  v.  Woolf  [1808]  2  Q.  B.  426,  tbe 
plaintiff,  who  was  the  tenant  of  tbe  ground 
floor  of  a  building  owned  by  tbe  defendant  used 
to  take  big  supply  of  water  from  a  cistern 
maintained  by  the  defendant  on  an  upper  floor. 
Having  noticed  a  leakage  from  the  cistern,  tbe 
plaintiff  iuformed  the  defendant,  who  sent  a 
plumber  to  remedy  It.  In  consequence  of  tbe 
plumber's  negligence  an  overflow  occurred, 
which  damaged  the  plaintiff's  goods.  It  was  held 
by  Wright,  J.,  tbat  tbe  operation  of  tbe  rule  In 
Rylands  v.  Fletcher  (1868)  L.  R.  3  !I.  L.  330, 
37  L.  J.  Excb.  N.  8.  161,  19  L.  T.  N.  S.  220, 
was  excluded  by  the  plalntHTs  asseot  to  tbe 
water'fc  being  on  the  premises,  and  tbat,  for 
this  reason,  tfae  case  came  within  the  scope  of 
tbe  ordlnvry  doctrine  as  to  an  onployei-'s  non- 
liability for  tbe  negligence  of  an  independent 
contractor. 

In  Threlkeld  v.  White  (1890)  8  New  Zealand 
L.  B.  513,  where  a  landowner  was  held  liable 
for  the  negligence  of  a  contractor  for  tbe  clear- 
ance of  blB  land  In  allowing  Are  to  spread  to 
tbe  adjolulng  premises,  the  principal  ground  of 
the  decision  was  tbat  "tbe  ordinary  process  of 
clearing  land  by  fire,  allowed  by  tbe  defendant. 
Involved  the  possible  breach  of  bis  common-law 
duty  to  keep  within  his  own  boundary  any  flre 
lighted  on  bis  land  at  bis  command  and  by  his 
consent."  The  court  was  of  the  opinion  tbat 
"a  landowner  cannot  escape  responsibility  for 
the  use  of  flre  In  tbe  cultivation  of  his  laud 
by  employing  a  contractor  who  uses  It  for 
him."  Tbe  ratio  decidendi  of  another  case  In- 
volving similar  circumstances  was  the  nondele- 
gable quality  of  tbe  duty  to  tBke^.p(oper  pra> 
cautions.    See  Black  T.D^sMl5'8V^(5®gTe 
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Co.  [18Mi  A.  C.  4S,  68  L.  J.  P.  C.  N.  8.  82, 
0  Ueporto,  394,  70  L.  T.  N.  6.  77,  58  J.  P.  832, 
H  60a,  52,  mM. 

IX.  Dutg  to  awM  Mmiertno  nifh  iht  right 

of  lateral  Mpport. 

It  !■  apparent  that  the  llaUlltr  of  a  landown- 
er for  acts  of  aji  Independent  contractor  whicb 
bave  the  effect  of  deetroylng  or  weakening  the 
lateral  support  of  the  adjolnlog  premises  may 
be  referred  to  the  conception  that  the  duty  of 
such  landowner  not  to  Interfere  with  the  right 
of  lateral  support  Is  absolute  In  Its  qnalltr. 

In  a  recent  English  case  Smith,  U  J.,  made 
the  following  remarks:  "I  may  reter,  .  .  . 
also,  to  the  other  class  of  cases,  which  Is  ex- 
emplified by  Bower  r.  Peate  (1870)  L.  B.  1  Q. 
B.  DiT.  321,  4B  L.  J.  Q.  B.  N.  8.  440,  8S  L. 
T.  N.  8.  321,  and  Daltra  t.  Angus  (1881)  L. 

B.  6  App.  Cas.  740.  SO  U  J.  a  6.  N.  B.  089, 
44  L.  T.  8.  844,  30  Week.  Rep.  101,  and  In 
wblcb  It  was  held  that  a  legal  duty  was  Im- 
posed upon  the  defendant  towards  the  plain- 
tiff not  to  Interfere  with  his  right  to  have  his 
land  supported  by  that  of  the  defendant.  In 
each  of  those  ease*  it  was  held  that  the  de- 
fendant was  liable  to  the  plaintiff  for  breach  of 
the  duty  thus  Imposed  upon  blm,  although  the 
act  or  default  which  caused  the  Injury  was  the 
act  or  default  of  the  defendant's  contractor, 
and  not  of  the  defendant  himself."  Hardaker 
T.  Idle  District  [1896]  1  Q.  B.  336,  346,  65 
L.  J.  Q.  B.  N.  &  363,  74  L.  T.  N.  8.  69,  44 
Week.  Rep.  323,  00  J.  P.  196. 

There  seems  to  be  a  went  of  strict  accuracy, 
however.  In  citing  these  cases,  as  exemplifying 
the  liability  of  an  employer  for  the  nonperform- 
ance of  an  absolute  duty.  The  duty  predicated 
was  merely  that  of  nslng  appropriate  precau- 
tion to  secure  the  safety  of  the  adjoining  build- 
ings. 

See  snbd.  II.,  VII.,  of  note  to  Jacobs  v.  Puller 
ft  U.  Co.  6B  L.  R.  A.  833,  on  UahUity  of  em- 
pXoyer  for  infuriea  oatued  by  the  performance 
by  independent  eontraotvr  of  leorh  tehieh  ia 
dangeroue  unfest  oerfoln  preeautiont  are  ob' 
terved. 

In  a  dissenting  opinion  delivered  by  Dwigfat, 

C,  In  discussing  the  theory  of  nondelegable 
duties,  he  said :  "The  same  general  principle 
Is  applicable  where  adjoining  proprietors  are 
entitled  to  the  natural  right  of  support.  It 
Is  the  duty  of  each  toward  the  other  to  refrain 
from  nsiug  bis  land  so  as  to  withdraw  that 
support.  Ue  cannot  dig,  or  permit  contractors 
or  others  so  to  dig  or  excavate,  as  to  withdraw 
that  support."  McCafferty  t.  Spayten  Duyvll 
ft  P.  U.  R.  Co.  (1874)  61  N.  Y.  178.  187,  10 
Am.  Rep.  207. 

X.  JDwtv  not  to  Impede  tha  pvXMo  %ae  of  high- 

leapt. 

In  a  recent  Bngllah  case  Smith,  L.  J.,  lu- 
elnded  among  the  nondelegable  duties  that  which 
is  Imposed  upon  various  persons  to  refrain  from 
Interfering  with  the  right  which  the  public 
possesses  of  using  a  highway  without  being  Im- 
peded or  Injured,  when  passing  along  It.  Hard- 
aker  v.  Idle  District  [18961  1  Q.  B.  335,  345, 

65  L.  J.  Q.  B.  N.  8.  868,  74  L.  T.  N.  a  60, 
44  Week.  Rep.  823,  60  J.  P.  196.  Citing  Hole  t. 
SIttlngbourne  ft  8.  R.  Co.  (1801)  6  Ilurlst.  ft 
N.  4S8,  80  L.  J.  Exch.  N.  8.  81.  3  L.  T.  N.  8. 
760,  9  Week.  Rep.  274 ;  Plckard  v.  Smith  (1861) 
10  C.  B.  N.  S.  470,  4  L.  T.  N.  S.  470 ;  Tarry  t. 

66  L.  R.  A. 


Aahton  (1876)  L.  R.  1  Q.  B.  Dlv.  814,  46  L.  J. 
Q.  B.  N.  8.  260,  34  L.  T.  N.  8.  97.  24  WedL  Bmo. 
581 :  Gray  t.  Pullen  (1864)  6  Best  ft  8.  OTO. 
S4  L.  J.  Q.  B.  N.  a  266,  11  L.  T.  N.  8.  SW. 
18  Week.  Rep.  257.  It  should  he  noted,  how- 
ever, that  these  cases,  although  they  may  be 
'referred  to  the  conception  thus  Indicated,  were 
all  based  upon  principles  of  a  much  wider 
scope  than  that  which  is  here  suggested.  See 
Bubd.  V,  Of  -note  to  Thomas  v.  Harrlngtcm,  95 
L.  R.  A.  742,  on  UabtUtp  of  emplotfor  for  aoU 
of  independent  oontraetor  where  injury  i»  iH- 
ifot  retuit  of  work  oontraoted  for;  also  subd. 
VI.,  VII.,  of  note  to  Jacobs  v.  Fuller  ft  H.  Co. 
65  U  R.  A.  888,  on  LlaWtty  of  employer  for 
(n^aHee  oauseif  in  the  parformanoe  by  indepen- 
dent oontraetor  of  work  which  it  dangeroM 
Hnte«8  certain  preoauttone  are  obeerveds  alao 
subd.  III.,  enpra. 

XI.  Dutiee  asBumed  by  empreae  contract. 

In  a  case  discussed  in  subd.  V.  of  tiote  to 
Thomas  v.  Harrlagtim,  S6  L.  R.  A.  742,  above 
referred  to.  Pollock.  C.  B.,  leys  down  the  gen- 
eral principle  that,  where  a  person  "la  bound 
by  contract  to  do  particular  work,  be  can- 
not avoid  responfliblllty  by  contractlug  with 
another  person  to  do  the  work."  Hole  v.  Slt- 
tlngboume  ft  8.  R.  Co.  (1801)  0  Hurlet.  & 
N.  488,  30  U  J.  Exch.  N.  8.  81,  8  L.  T.  N.  a 
760,  0  Week.  Rep.  274. 

The  manner  in  which  this  principle  la  ap- 
plied to  cases  falling  within  the  scope  of  this 
note  Is  Indicated  by  the  following  cases : 

An  incorporated  company  which  nndertook'to 
lay  water  pipes  In  a  city,  agreeing  that  it  would 
"protect  all  persons  against  damages  by  rea- 
son  of  excavations  made  by  them  In  laying 
pipea,  and  to  be  responsible  for  all  damages 
which  may  occur  by  reason  of  the  neglect  of 
their  employees  on  the  premises"  was  held  to 
be  liable  for  injuries  received  by  a  person  pass- 
ing over  the  street,  owing  to  the  negligence  of 
a  subcontractor  to  whom  the  work  had  been 
let  out.  St  Paul  Water  Co.  v.  Ware  (1872) 
10  Wall.  566,  21  U  ed.  485  (horse  took  fright 
at  a  steam  drill  which  was  suddenly  set  In  mo- 
tion). 

Where  a  religious  society  expressly  agreed 
to  erect  a  scaffold  for  the  nee  of  the  servants 
of  a  contractor  whom  It  had  employed  to  paint 
Its  church,  it  was  held  to  be  liable  for  Injuries 
received  by  one  of  tbose  servants  as  a  result 
of  the  defective  condition  of  tbe  scaffold,  al- 
though it  had  been  erected  by  an  Independent 
contractor  Molchey  v.  Methodist  Religloua 
Soc.  (1878)  125  Mass.  487,  approving  of  an 
histmctlon  to  the  effect  that.  Inasmncb  as  the 
defendants  assumed  tbe  duty  of  furnishing  this 
staging  upon  which  this  work  was  to  be  done 
by  the  coutractor  and  bis  workmen,  they  nndei^ 
took  to  furnish  a  safe  staging  for  the  purpose; 
and  it  made  no  difference  to  the  plaintiff  In  tills 
ease  whether  they  did  it  by  letting  ont  the 
Job  to  a  contractor,  or  by  employing  persnns 
to  do  the  work  by  the  day. 

Where  a  contractor  agreed  with  tbe  owner  of 
a  building  to  put  In  a  meter  to  measure  the 
electricity  furnished,  and  the  contractCMr  snb- 
contracted  to  one  who  exercised  en  Independent 
employment,  the  original  contractor  la  liable 
to  the  owuer  for  damages-  from' the  negligence 
of  the  subcontractor  in  making  a  defective  In- 
stsilation.  Scbutte  v.  United  Electric  Co. 
(1902)  68  N.  J.  L.  486.  68  Atl.  204.^^1^ 

A  person  who  hOgltmiWdWiUiW^Mlg^ 
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■tract  K  iraUle  work  upaa  tbe  land  of  another, 
under  a  cuotract  to  protect  the  owner  against 
loaa  or  Injnr;  from  the  work  and  the  manner 
of  Its  performance,  cannot,  on  the  ground  that 
the  work  was  let  ont  to  an  Independent  con- 
tractor, escape  liability  for  Injuries  lullieted 
on  the  landowner's  property  daring  the  prog- 
ress of  the  work.  Leeds  Richmond  (1869) 
102  Ittd.  372,  1  N.  E.  711. 

Where  the  principal  contractor  for  the  eon- 
stmctloD  of  a  bnlldlng,  who  has  expressly  un- 
dertaken to  (nralah  materials  4f  the  best  qual- 
ity genorallj  used  for  sueh  purposes,  and  to  do 
tbe  work  In  the  most  workmanlike  manner, 
■nMeta  any  part  of  the  contract,  whether  to  an 
Independent  subcontractor  or  not.  It  Is  hie  right 
and  duty  to  see  that  the  materials  used  by  the 
■al>eonlraetor  are  of  the  character  qteclfled  tu 
the  contract.  Bast  t.  Leonard  (18T0)  16 
Ulnn.  804.  GU.  286  (building  fell  on  adjoin- 
ing premises). 

In  HcCleary  Kent  (1864)  8  Duer,  27,  It 
was  held  that,  where  a  contractor  for  the  erec- 
tloD  of  a  building  ban  agreed,  as  one  of  tbe 
terms  of  his  contract,  to  take  socb  precautions 
as  may  be  appropriate  to  prevent  accldeota,  and 
It  does  not  appear  [hat  he  Is  released  ttjra  this 
obligation  by  tbe  provisions  of  a  subcontract 
with  a  blacksmith  whom  he  has  engaged  to 
make  a  grating,  he  Is  liable  tor  tbe  negligence 
of  the  blarkamlth  In  falling  to  cover  or  fence 
the  Opening  made  for  the  grating.  Under  soch 
drcumstancea,  however.  It  seems  clear  that  the 
effect  of  tbe  later  decisions  would  be  to  render 
the  contractor  liable,  even  If  he  had  attempted 
to  transfer  the  obligation  to  the  sabcontractor. 
See  sobd.  IV.  of  the  note  to  Jacobs  v.  Fuller 
&  H.  Co.  65  L.  R.  A.  8S3,  on  Liability  of  em- 
ployer for  infurieg  oauaed  In  the  performance 
bv  htdepCTtdent  contractor  of  work  vjhieh  ie  dan- 
gerouB  unteee  certain  precaution*  are  observed. 

A  landowner  who  employs  a  contractor  to 
make  certain  repairs  which  he  Is  bound  to  make 
la  liable  for  Injuries  caused  to  a  tenant  by  the 
tttlure  of  the  contractor  to  execute  tbe  work 
(Brennan  t.  Bills  U89S]  70  Hun,  472,  24  N. 
T.  Supp.  426  [tenant  fell  throagh  bridge  be- 
tween apartment  house  and  other  bnlldlng]  > ; 
or  by  tbe  negligent  manner  In  which  the  con- 
tractor performed  tbe  work  (Laaker  Beal-Etotate 
Aaao.  T.  Hatcher  [1884;  Tex.  Civ.  App.]  28 
8.  W.  404  Igoods  of  tenant  damaged  while 
roof  was  under  repair] ). 

See  also  Bouer  v.  Qoerlltz  (1891)  16  Daly, 
484.  12  N.  T.  Supp.  210,  wbere  the  court.  In 
refusing  recovery  for  an  Injury  suffered  by  the. 
tcDant,  emphasised  the  fact  that  tbe  landlord 
had  not  covenanted  to  repair,  and  Northern 
Trust  Co.  T.  Palmer  (1888)  171  III.  S8S,  49  N. 
B.  658. 

Dot  In  any  case  where  the  landlord  Is  not 
under  an  antecedent  obligation  to  have  certain 
repairs  msde  there  Is  no  principle  of  law  which 
prevents  blm  from  making  with  the  tenant  a 
special  agreement  by  which  needed  repairs  for 
tbelr  mutual  accommodation  are  to  be  made  by 
^^Independent  contractor  to  be  employed  by  the 
landlord.  In  such  a  case  as  both  parties  are 
to  be  benefited  by  tbe  work  of  tbe  contractor, 
they  mutt  look  to  him,  and  not  to  each  other, 
for  compensation  for  images  caused  Iqr  his  neg- 
ligence. Lasker  Real-Estate  Asso.  v.  Hatcher 
(1804 :  Tex.  Civ.  App.)  28  8.  W.  404. 

In  Gilbert  v.  Beach  (1859)  5  Bosw.  445,  It 
was  held  by  the  New  York  court  of  appeals  that 
a  landowner  who  had  failed  to  execute  a  certain 
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piece  of  work  which  he  bad  undertaken  to  do 
on  a  building  which  was  being  erected  for  hhn 
by  a  contractor  was  not  excused  by  reason  of 
his  having  employed  the  contractor  to  execute 
the  work  for  him. 

A  person  who  agrees  to  furnish  certain  parts 
of  the  equipment  of  a  building  Is  liable  for  In- 
juries caused  by  the  defective  construction  of  a 
tank,  although  It  was  furnished  by  a  subcon- 
tractor. Butts  V.  J.  C.  Mackey  Co,  (1888)  72 
Hun.  562.  25  N.  T.  Supp.  531. 

In  Nlsbett  v.  Dixon  (1862)  14  Sc.  Sesa.  Clat. 
2d  series,  078,  wbere  a  contractor  employed 
by  tbe  lessee  of  Ironstone  workings  negligent, 
ly  set  Are  to  a  bin  of  Ironstone,  for  tbe  pur- 
pose of  calcining  It,  and  tbe  firr  was  com- 
mnnlcated  to  a  coal  mine  lying  between  the 
surface  of  the  ground  and  tbe  Ironstone  work- 
ings, the  coneluahm  that,  as  between  the  lea- 
see and  hia  landlord,  the  prtqirletor  of  the  coal 
mine,  the  contractor  was  to  be  regarded  as  In 
law  a  servant  of  tbe  lessee,  was  rested  by  two 
of  the  Judges  upon  the  theory  that  a  nondele- 
gaUe  duty  had  been  Infringed.  Lord  Cunlng- 
hame  said:  "In  the  present  case,  the  obliga- 
tion of  the  priaclpal  tenants  is  broader  and 
more  direct  than  In  most  cases  of  Injury  com- 
plained of  by  third  parties  and  strangers,  from 
common  obstruction  and  casualties  occurring 
In  places  of  public  resort.  In  cases  falling 
within  ttie  category  of  the  present,  there  Is  a 
direct  contract  between  an  owner  and  a  tenant, 
which  cannot  be  transferred  to  any  subcon- 
tractor or  assignee  without  the  consent  of  the 
other  principal  contracting  party."  Lord  Ivory 
said :  "This  Is  not  tbe  case  of  one  who,  being 
himself  employed  In  (me  trade,  calls  In  the  as- 
sistance of  another,  who  exercises  a  different 
trade,  to  do  something  which  Ilee  within  his 
calling;  but  It  Is  tbe  case  of  a  party  calling 
In  another  to  perform  a  subordinate  part  of  his 
own  trade.  E^rerythlng  done  by  the  party  so 
called  In  la  done  In  a  subordinate  capacity, 
—on  the  defenders'  premises, — under  their 
control,  and  In  the  execution  of  Uielr  own  trade.. 
This  view  comes  ont  more  clearly  If  we  look 
at  the  lease.  That  contract  refers  to  a  certain 
fleld  of  Ironstone ;  and  by  it  the  defenders  bind 
themselves  to  perform  certain  duties  wblcb  are' 
entirely  their  own.  They  cannot  transfer  or 
delegate  those  duties.  They  may  employ  sub- 
ordinates, If  they  like;  but  th^  cannot  lnt«- 
pose  those  parties  between  themselves  and  the 
landlord." 

For  the  other  grounds  upon  which  this  de- 
cision was  based,  eee  subd.  XI.,  d,  of  note 
to  Richmond  v.  Sltterdlng,  65  L.  R.  A.  445,  on 
When  the  pereon  employtd  ie  deemed  to  be  an 
Independent  contnetor. 

A  stipulation  in  a  contrsct  for  tbe  operation 
of  a  mine  that,  when  tbe  contractor  repaired 
tbe  mine,  the  work  should  be  done  under  the 
supervision  of  a  person  designated  by  the  own- 
er, cannot  be  construed  as  raising  a  personal 
duty  to  secnre  tbe  safety  of  the  contractor's 
workmen.  The  effect  of  such  a  stipulation  Is 
not  that  the  owner  shall  supervise,  but  that' 
he  shall  have  the  right  to  supervise,  and  It  la' 
for  the  protection  of  the  owner  himself.  The 
neglect  of  his  own  Interests  Is  not  a  legal  wrong 
to  others  In  such  a  sense  ae  to  create  a  right 
of  action  In  favor  of  one  of  the  contractor's 
servsnts  who  suffers  Injury  owing  to  condi- 
tions which  might  bave  been  prevented  If  he  had 
mperrlsed  Ihe  woA.    In  short  he  does  not 

Digitized  by  Google 


ISO 


Indiana  Supbehe  Coubt. 


Hat, 


BMume  a  duty ;  be  merely  reserves  a  privilege. 
SamoelKm  t.  Clerelud  Iron  Hln.  Co.  (1882) 
49  Mich.  164,  48  Am.  Bep.  436,  18  N.  W. 
409. 

Id  (me  case  It  was  argued  tbat  a  proTisloa  Id 
a  license  for  tbe  ose  of  a  street,  to  the  effect 
that  the  ilceasee  should  take  certatD  precautions 
for  tbe  protection  of  the  pobllc,  and  be  "an- 
swerable for  anjr  damages  or  Injuries  which 
might  be  occasioned  to  perstms,  animals,  or 
property"  while  the  work  was  In  progress.  In- 
ured to  the  beneflt  of  a  stranger,  so  as  to  ren- 
der the  licensee  liable  to  snch  stranger  for  the 
segllgenee  of  ■  contractor.  But  this  conten- 
tion did  not  prevail.  Blake  t.  FerrU  (18B1) 
5  N.  T.  4S,  BB  Am.  Dec.  804. 

The  doctrine  laid  down  In  the  text  seems  to 
be  Ignored  In  an  Australian  case  where  It  waB 
held  that  one  who  had  contracted  with  a 
borough  coDDcll  to  make  or  repair  a  street,  an- 
der  condfUtma  prohibiting  any  anblettlng  of  the 
contract  without  Ita  consent,  and  requiring  ob- 
strnctloDS  to  be  fenced  and  lighted,  was  not 
liable  for  an  Injury  received  by  a  person  who 
stumbled  over  a  heap  of  rubbish  which  was 
neither  protected  by  ^,  fence  nor  lighted,  al- 
though the  obstractlon  bad  been  placed  there 
by  a  party  to  whom  he  had,  without  consent, 
let  a  portion  of  the  work.  PhllllpB  v.  Byroe 
(1877)  3  Vict.  L.  Hep.  (L.)  179.  The  effect  of 
the  Infringement  of  the  provision  against  sub- 
letting was  not  discussed.  No  authorities  were 
cited,  and  the  very  brief  opinion  does  not  atatc 
tbe  reasons  on  which  tbe  decision  is  based. 

In  Ga.  avil  Code  1806,  t  3819,  one  of  the 
specified  exceptions  to  tbe  general  role  re- 
BpectlnK  the  Donllablltty  of  an  employee  for 
the  torts  of  a  contractor  has  reference  to 
cases  where  the  wrongful  act  is  the  violation 
of  a  daty  Imposed  by  express  contract  upon  tbe 
employer. 

In  this  connection,  reference  may  also  be 
made  to  the  c-ases  In  which  carriers  have  been 
declared  to  be  responsible  for  the  negligence 
of  connecting  carriers.  See  Browne  ft  Theo- 
bald, Railway  Law,  p.  803;  Hodges,  Railways, 
p.  620 ;  Hutchinson,  Carr.  {  674  ;  2  Beveu,  Neg. 
pp.  1IS7,  1106,  1167;  Shearm.  &  Bedf.  Neg. 
f  603. 

In  an  action  against  a  stage  company  tor  tbe 
death  of  a  passenger,  by  an  accident  to  Its 
stajie  wblle  upon  a  ferryboat  not  owned  by  It, 
bat  which  constituted  a  part  of  Its  route,  for 
which  ferriage  was  paid  by  It,  It  was  held 
error  to  lostmct  the  Jury  tbat,  if  tbe  death  oc- 
curred while  the  passengers  end  stage  were  In 
the  ferryboat,  and  the  accident  occurred  by 
negligence  of  tbe  ferryman  without  participa- 
tion of  defendants,  thej  are  not  liable.  The 
court  considered  tbat,  as  to  the  passengers,  the 
ferry  company  was.  In  law,  the  employee  and 
agent  of  the  defendants.  McLean  t.  Borbank 
(1860)  11  Minn.  277,  Gil.  189. 

Liability  for  the  torts  of  a  subcmtractor  can- 
not be  Imputed  to  the  principal  contractor  on 
the  mere  ground  that  he  Alls  that  position. 
Overton  t.  Freeman  (1862)  11  C.  B.  867,  3  Car. 
A  E.  48.  21  U  J.  C.  P.  N.  S.  62,  10  Jur.  65. 

XII.  DtiMM  orMnp  out  of  imflM  ootOraet. 

a.  Oorrfera  of  pauougora. 

To  discuss  the  extent  of  the  obligations  of  a 
carrier  of  passengers  to  the  persons  whom  be 
undertakes  to  eonvay  would  carry  us  beyond 
the  scope  of  Utis  note.    Vot  present  purposes 
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It  Ib  sufBclent  to  say  that  the  English  and 
American  courto  are  agreed  as  to  the  doetrlne 
tbat  such  a  carrier  Is  bound  to  exerdsa  a  "blgb 
degree  of  care."  Beadhead  v.  Midland  R.  Co. 
(1869>  L.  B.  4  Q.  B.  379,  302,  38  U  J.  Q.  B.  N. 
8.  169.  See  also  Pennsylvania  Co.  v.  Boy 
(1880)  102  U.  8.  4B1,  26  L.  ed.  141 ;  Carroll  v. 
Staten  Island  B.  Co.  (1874)  68  N.  T.  126,  17 
Am.  Bep.  221 ;  and  the  cases  cited  In  Shearm.  * 
Bedf.  Neg.  II    494,  40S. 

But  that  *'he  ^does  not  contract  against  any 
uniseen  or  unknown  defect  which  cannot  be 
discovered,  or  wblcb  may  be  said  to  be  undls- 
eoverable,  by  any  ordinary  or  reasonable  means 
of  Inquiry  and  examination."  Beadbead  t. 
Midland  R.  Co.  (1869)  L.  B.  4  Q.  B.  379,  38 
L.  J.  Q.  B.  N.  S.  169  ;  Francis  v.  Cockrell  (1870) 
L.  B.  B  Q.  B.  601,  608,  10  Best  ft  S.  850,  8I» 
L.  J.  Q.  B.  N.  8.  201,  28  L.  T.  N.  B.  466.  18 
Week.  Kep.  1206. 

The  duty  to  use  the  measure  of  ears  which 
Is  thus  defined  under  Its  posltlTe  and  negatlvo 
aspects  Is  deemed  to  be  nondelegable  in  snch  a 
sense  that,  where  a  passenger  has  produced  evi- 
dence which  goes  to  show  tbat  his  Injury  result- 
ed from  conditions  whldi  would  not  bsve  exist- 
ed, or  from  occurrences  which  would  not  bav« 
happened.  If  this  obligatory  standard  of  cars 
had  been  attained,  the  mere  fitct  that  those 
conditions  or  occurrences  resulted  from  the 
acta  or  omlBslous  of  an  independent  contractor 
will  not  operate  as  a  bar  to  an  action  for  the 
Injury  so  received. 

Accordingly,  if  It  appears  that  the  abnor- 
mally dangerons  conditions  in  question  might 
have  been  discovered  by  a  reasonable  examina- 
tion, the  proprietor  of  a  coach  will  be  held  an- 
swerable for  an  accident  which  arose  from  an 
Imperfectiou  In  the  vehicle,  althongh  he  em- 
ployed a  clever  and  competent  eoacb  maker. 
Sharp  V.  Grey  (1833)  9  BIng.  457,  2  llootv  ft 
8.  621  (effect  of  decision  ai  stated  by  Parke. 
B.,  in  Grote  v.  Chester  ft  H.  B.  Co.  (1848) 
2  Exch.  261,  6  Eng.  By.  ft  C.  Caa  649.  The 
rule  was  laid  down  that  a  carrier  is  liable  for 
all  defecta  in  his  vehicle  which  can  be  seen  at 
the  time  of  construction,  as  well  as  tor  such  as 
may  exist  afterwards,  and  are  discoverable  on 
Investigation. 

And  a  railway  company  will  be  required  to 
Indemnify  a  passenger  whose  Injuries  were 
caused  by  defects  In  Its  rolling  stock  which  are 
'due  to  the  negligence  of  the  manutacturn'. 

A  plea  averring  tbat  a  locomotive  tlie  crank 
pin  of  which  broke  was  purchased  from  compe- 
tent manufactorers  thereof,  and  was  not  made 
by  the  defendant  railway  company.  Is  demur- 
rable. There  should  also  be  an  averment  aa  to 
tbe  care  and  skill  applied  In  the  manufacture 
of  the  engine,  or  as  to  the  care  and  skill  exer- 
cised by  them  In  the  selection  or  inspcetlou  of 
tbe  locomotive.  Bums  v.  Cork  ft  B.  B.  Co. 
(1863)  13  Ir.  C  L.  Hep.  643. 

In  Uegeman  v.  Western  R.  Corp.  (1853)  16 
Barb.  353,  where  the  Injury  was  caused  by  a 
defective  axle,  the  law  was  thus  laid  down : 
"Whether  the  engine  or  car  which  they  [f.  e., 
tbe  railway  company]  place  upon  tbe  road  tor 
the  purpose  of  carrying  passengers  hss  been 
manufactured  In  their  own  workshops, 
agents  employed  directly  for  that  purpose,  or 
by  a  manufacturer  engaged  In  the  business  of 
supplying  such  articles  for  sale,  they  are  alike 
bound  to  eee  that,  In  the  construction,  no  care 
or  skill  has  been  omitted  fbr  tbe  purpose  of 
making  snch  engine  or  car  as  sat^  as  care  juid 
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■kill  can  make  It"  This  doctriae  wu  approved 

hy  the  court  of  ftppeals.  See  (1856)  13  N.  Y. 
9.  64  An.  Dec  017. 

To  the  same  effect,  see  Carroll  t.  8t«ten  Is- 
land B.  Co.  (1874)  58  N.  T.  126,  17  Am.  Bep. 
221  (crack  In  locomotive  toller  oaased  an  ex- 
plosion) ;  McPadden  v.  New  York  C.  K.  Co. 
(1871)  44  N.  T.  478,  4  Am.  Rep.  705 ;  Meier  v. 
PennsTlvanla  R.  Co.  (1870)  64  Fa.  228,  8  Am. 
Bep.  581 ;  Toledo,  W.  4  W.  R.  Co.  v.  Beggs 
(1877)  86  III.  80,  28  Am.  Rep.  613. 

It  mnat  alao  Indemnify  a  passenger  where  the 
Injarles  are  cansed  bj  defects  lu  a  bridge  which 
were  Qie  result  of  the  bnllder's  negligence. 
Orote  V.  Chester  &  H.  R.  Co.  (1848)  2  Bzch. 
261,  254,  S  Eng.  Hj.  ft  C.  Caa.  649.  There  It 
was  left  to  the  Jury,  in  effect,  to  say  whether 
the  engineer  as  well  as  the  company  had  used 
dne  care  and  aklll.  For  the  defendaata  It  was 
objected  that  tbey  would  not  be  liable  noless 
they  had  been  guilty  of  negligence;  and,  after 
verdict  for  the  plaintiff.  It  was'  argued  for  tbe 
defendants  that,  as  tbey  bad  engaged  the  serv- 
tcflfl  of  a  most  competent  engineer  In  tbe  con- 
st ruction  of  the  bridge,  tbey  had  done  their 
duty.  But  Parke,  B.,  said :  "It  seems  to  me 
that  tbey  would  still  be  liable  for  tbe  accident, 
unless  he  Also  used  due  and  reasonable  care  and 
employed  proper  materials  in  the  work."  Pol- 
lock, C.  B.,  said :  "It  cannot  be  contended 
that  the  defendants  are  not  responalble  for  the 
accident,  merely  on  the  ground  that  they  bave 
employed  a  competent  person'to  coDstrnct  the 
bridge." 

Likewise,  It  must  Indemnify  a  passenger 
where  tbe  injuries  result  from  defects  In  its 
track  which  were  produced  by  tbe  negligence 
of  a  person  who  bad  coutraetad  to  eonitroet  or 
maintain  It 

In  Virginia  C.  R.  Co.  v.  Sanger  (1850)  15 
Qratt  230,  the  pUintlff  alleged,  and  tbe  evi- 
dence tended  to  show,  that  the  derailment  of  a 
train  wbldi  caused  tbe  Injury  In  suit  resulted 
from  tbe  collision  of  a  car  with  a  large  rock 
which  had  formed  part  of  a  ridge  which  a 
contractor  for  tbe  ballasting  of  tbe  road  bad 
distributed  along  the  line,  and  which  had  been 
loos^ed  and  rolled  down  by  the  hasty  move- 
ment of  one  of  tbe  contractor's  laborers,  when 
Jumping  off  tbe  ridge  to  avoid  tbe  train. 

The  company's  engineer  testified  that  he  bad 
never  at  any  time  before  the  accident  obserred 
any  of  the  heaps  of  rock  dangerously  near  the 
track,  while  the  foreman  of  the  ballast  train 
stated  that  he  had  repeatedly  called  the  at- 
tention of  the  ballaating  gang  to  the  dangers 
created  hj  tbe  position  of  the  pllea.  The  1^1 
principles  governing  the  case  were  thus  ex- 
pounded by  the  court :  "As  accidents  as  fre- 
quently arise  from  obstructions  on  tbe  track  as 
perbaps  from  any  other  cause  whatever,  it 
would  seem  to  follow,  obviously, ,  that  there  U 
no  one  of  tbe  duties  of  a  railroad  company  more 
clearlj  embraeed  witbin  Its  warranty  to  carry 
tbelr  paaaengera  safely,  as  flir  as  bnniau  care 
and  forealgbt  will  go,  Uian  the  duty  of  employ- 
Ing  tlM  utmost  care  and  diligence  In  guarding 
their  road  against  sucb  obstructions.  It  would 
seem  to  me  to  follow,  further,  that  where  a 
railroad  company,  while  using  its  track  for  the 
carriage  of  pasaengers,  engages  In  a  work  to 
be  done  on  iu  road,  and  In  the  Immediate  prox- 
imity of  IU  track,  negligence  in  the  performance 
of  wblcb  would.  In  tbe  estimation  and  opinion 
of  cautious  persons.  Involve  the  hazard  of  ob- 
atraction  to  tbe  passage  of  Its  ears,  It  wonid 
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be  Joat  as  Incompetent  for  them.  In  tbe  case  of 
an  accident  to  a  passenger  caused  by  an  obstruc- 
tion arjslng  from  negligence  In  the  performance 
of  such  work,  to  Bbow  merely  that  they  had 
placed  tbe  work  In  tbe  bauds  of  a  contractor, 
and  that  tbe  obstractlon  was  caused  by  the 
carelessness  of  one  of  bis  employees,  aa  It 
would  be  for  them.  In  the  case  of  an  accident  to 
a  passenger,  arising  from  a  want  of  care  or  ^kill 
In  the  management  and  conduct  of  the  train, 
to  show  that  such  management  and  conduct 
had  been  let  out  to  a  contraetMr,  and  that  the 
accident  was  dne  exclusively  to  the  careless- 
oesB  of  one  of  his  employees.  In  neither  case, 
I  apprehend,  could  sucb  a  deputation  by  the 
company  of  its  powers  and  duties  to  another 
shield  it  against  the  complaint  of  an  Injured 
passenger.  .  .  .  The  duties  which  a  carrier 
of  passengera  owes  to  bis  pasaengeri^  and  the 
duties  which  be  owes  to  other  persons,  between 
wbom  and  himself  tbe  relation  of  carrier  and 
passenger  does  not  exist  are  essentially  dis- 
tinct Decisions,  therefore,  settling  how  far 
it  la  competent  for  a  company  engaged  In  tbe 
business  of  carrying  passengers  to  project  itself 
against  a  suit  brought  by  a  atranger  for  an  in- 
Jury  received  from  tbe  negligent  act  of  an  em- 
ployee of  a  contractor  of  the  company  engaged 
In  the  prosecution  of  a  work  of  the  company  by 
showing  that  such  employee  was  not  In  a  legal 
sense,  the  servant  of  the  company,  do  not  aeem 
to  me  to  bave  any  Immediate  bearing  on  the 
case  In  hand."  Sucb  cases,  therefore,  aa  Beedie 
V.  London,  &  N.  W.  R.  Co.  (1849)  4  Exch. 
244,  6  Eng.  Ky.  &  C.  Cas.  184,  20  L.  J.  Exch. 
N.  S.  65,  and  Steel  t.  Soutb-Eaatem  R.  Co. 
(18S5)  16  C.  B.  560,  which  had  been  relied  on 
by  the  defendant's  counsel,  were  declared  not 
to  be  in  point  aince'  tbe  Injury  complained  of 
was  caused,  "not  by  any  accident  happening  In 
the  running  of  tbe  trains,  but  by  an  accident 
arising  from  the  careleaanesa  of  employees  of 
contractora  mgaged  in  tbe  proaecutlc-n  of  a 
work  altogether  collateral  to  the  running  of  tbe 
care  on  the  road." 

Tbe  defendant  bad  asked  for  an  Instruction 
to  the  effect  that  they  should  Bnd  for  the  com- 
pany If  tbey  believed  that  the  accident  occurred 
hi  the  manner  alleged,  by  reason  of  the  negli- 
gence of  tbe  aemnts  of  contractors,  whose  un- 
dertaking waa  for  tbe  performance  of  work 
which  did  not  necessarily  or  properly  concern 
tbe  running  of  the  road,  nor  connect  Itself  with, 
or  affect,  the  track  or  the  carrying  of  passen- 
gers tbereoD  aafely ;  and  that  the  rolling  down 
of  tbe  rock  con'd  not  bave  been  foreseen,  or 
provided  against  by  the  conductors  of  the  cars. 
The  court,  after  referring  to  the  conflicting  evi- 
dence above  stated,  proceeded  to  criticize  this 
instruction  as  follows :  "With  such  evidence 
hi  tbe  case,  can  there  be  a  serious  doubt  that 
the  jury  should  bave  been  left  free  to  inquire 
whether  there  waa  not  danger  in  the  work,  aris- 
ing from  the  mode  and  manner  In  which  It  waa 
done ;  whether  the  company  did  not  know,  or, 
by  tbe  exercise  of  the  proper  diligence,  ml^t 
not  have  ascertained,  the  existence  of  such  dan- 
ger ;  and  whether  tbey  bad  used  dae  care  and 
foi-eslgbt  in  guarding  agahist  iti  I  think  not 
And  yet  according  to  a  sense  of  the  instruc- 
tion In  which  it  might  well  bave  been  under- 
stood, these  Inquiries  were  withdrawn  from  ■ 
the  Jury.  It  is  true  that  the  words  'no  other 
carelessness'  are  used  In  such  a  connection  aa 
to  make  the  Instruction  auaceptible  of  the 
meaning  that  the  verdict  of  the  jury  waa  to 
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be  based  upon  a  Sndlng  oegatlTing  all  ncsll- 
gence  upua  the  part  of  the  company.  Bat  the 
fair  meaalog  of  the  Instruction  In  the  particu- 
lar ander  consideration  la,  I  think,  one' which 
confines  the  Jury  to  the  finding  that  the  sole 
and  exclusive  Immediate  cause  of  the  disaster 
(the  sudden  rolling  down  of  the  atone  upon  the 
track)  was  the  careless  act  of  the  serranta  of 
Brown  ft  Crlckhard  Tthe  coDtraetors],  and  that 
the  rotting  down  of  the  stone  eoald  not  bare 
been  foreseen  or  proTlded  against  hgr  the  con- 
ductors of  the  cars." 

The  defendant  also  complained  of  the  re- 
fusal of  the  trial  Judge  to  giro  the  foUowbig 
iDstractlon  wlthont  Interpolating  the  words 
Italicized :  That,  although  It  be  tme  that  a 
common  carrier  Is  not  at  liberty  to  depute  an- 
other party  to  perform  any  part  of  bis  duty  Id 
reference  to  the  transportation  of  pasaengers, 
and  cannot  rely  on  such  a  deputation  to  re- 
llere  him  from  responsibility,  yet  In  a  matter 
not  relating  to  the  duty  of  transportation  of 
passengers,  nor  connected  totth  the  tafety  of  the 
road,  but  collateral  thereto,  and  not  necessarily 
affecting  their  duty  as  carriers,  the  company 
stood  on  the  same  tooting  with  other  persons, 
and  ml^t  rely  on  the  defknit  of  their  subcon- 
tractor to  the  flune  extent  that  any  other  party 
could  do.  But  It  was  held  that  the  alteration 
as  made  could  not  have  been  prejudicial,  aa  the 
only  effect  which  the  words  Interpolated  coald 
well  have,  would  be,  to  explain  to  some  extent 
the  preceding  words  In  the  Instruction,  and  to 
point  the  Jury  to  the  Inquiry  whether  the  work 
aforesaid  was  of  a  character  to  fail  wltbln  the 
designation  of  the  Instruction. 

In  Carrlco  t.  West  Virginia,  C.  *  P.  R.  Co. 
(]894>  89  W.  Va.  86,  24  L.  B.  A.  BO,  19  S.  B. 
671  (reiterating  ruling  on  flrat  appeal  [1891] 
85  W.  Ta.  889,  14  8.  B.  12),  where  a  railway 
ear  collided  with  a  pile  of  rock  which  had  been 
left  near  the  track,  the  court  said :  "One  of  the 
very  plainest  duties  Imposed  upon  a  railroad 
compaoy  carrying  passengers  for  pay  Is  that 
It  shall  keep  Its  track  In  goo(?  and  aate  con- 
dition, tm  from  obstructions  endangering  those 
passengers.  .  .  .  Pasaengers  are  entitled  by 
the  clearest  principle  to  look  to  the  carrier  who 
has  engaged  to  carry  them  In  this  respect,  and 
cannot  be  told  to  follow  someone,  a  stranger  to 
them,  and  often  Irresponsible.  The  company 
cannot  devest  Itself  of.  or  shift,  this  obliga- 
tion." 

Id  Brehm  t.  Great  Western  B.  Co.  (1861) 
84  Barb.  256,  It  was  held.  In  a  case  where  a 
train  fell  through  a  gap  In  an  embankment,  that 
the  trial  Judge  had  properly  refused  to  charge 
that.  If  th4  defendant  employed  proper  persons 
to  construct  and  protect  the  embankment,  and 
they  were  guilty  of  negligence  In  the  perform- 
ance of  tbelr  duties,  the  plaintiff  ooold  not  re- 
cover. 

As  to  the  liability  of  a  railway  company  (or 
the  n^llgence  of  another  company  over  wbose 
tnek  it  iB  operating  tralna,  Me  atibd.  TL,  ««• 
pro. 

The  nondelegable  quality  of  a  carrier's  duties 
li  also  the  ratio  decidetiAi  of  two  rulings  to  the 
effect  that  a  steamship  company  la  liable  tor 
the  negligence  of  rteredores  In  r^rd  to  bring- 
ing on  board  and  placing  In  a  certain  part  of 
the  ship  the  baggage  of  passengers  (The  Dres- 
den [1894  ]  62  Fed.  488  [dnty  which  the  ofll- 
cers  of  the  ship  were  bound  to  see  properly 
performed]),  and  for  an  assault  cmnmltted  up- 
on Its  paasengers  by  a  person  who  haa  eontraet- 
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ed  to  carry  than  and  their  baggage,  by  tog* 
or  tenders,  to  the  steamers  by  which  they 
are  to  be  conveyed  to  their  destination  (Bar- 
row 8.  8.  Co.  V.  Kane  [1808]  31  C.  C.  A. 
452,  59  U.  8.  App.  574,  88  Fed.  197).  Speak- 
ing of  tbe  undertaking  of  a  common  carrier 
to  a  panenger,  the  conrt  said :  "His  ob- 
ligation to  transport  tbe  paaaenger  saf«ly  can- 
not be  shifted  from  himself  by  delegation  to  anr 
Independent  contractor ;  end  It  extends  to  air 
the  agencies  employed,  and  Inclqdes  the  duty- 
of  protecting  tbe  passenger  from  any  Injury 
caused  by  the  act  of  any  subordinate  or  thlrA 
person  engaged  la  any  part  of  the  service  re- 
quired by  the  contract  of  transportation."  The- 
case  waa  said  to  be  analogous  to  those  im 
which  railway  companies  have  been  held  llable- 
for  assaults  committed  by  tbe  servants  of  sleep- 
ing car  companies.  Shearm.  ft  Bedt.  Neg. 
528,  note  IB. 

b.  Coiuigiteet  of  gooda  eonvvyed  on  rattKagt^ 

It  baa  been  held  that  a  gaslight  company 
wbleb  bad  employed  persons  to  unload  cars  oo 
a  sidetrack  or  switch  of  a  railroad  leased  by 
It  was  liable  to  the  railroad  company  for  tbe 
negligence  of  such  persons,  or  of  their  em- 
ployees, In  tbe  performance  of  this  duty,  al- 
though It  had  no  Immediate  control  over  ttaem> 
while  thus  engaged.  Tbe  decision  was  put  up- 
on tbe  ground  that  the  gas  company  had  Im- 
pliedly assumed  the  dnty  of  so  using  the  tracfc- 
as  to'  keep  It  clear  from  obstructions,  and* 
that  tbls  duty  could  not  be  cast  upon  another, 
so  as  to  escape  liability  for  Its  nonperform- 
ance. Montgomery  Gaslight  Co.  v.  Uontgomerr 
ft  B.  B.  Co.  (1888)  86  Ala.  872,  6  So.  735  (train 
collided  with  can  on  siding  after  tbey  bad  been 
unloaded). 

c.  Peraona  giving  jnibKo  tmhWtiont. 

A  person  who  authorises  the  erection  of  build- 
ings or  structures  which  It  Is  proposed  to  use- 
for  public  exblbltluns  or  entertainments  Im- 
pliedly undertakes  that  those  buildings  or  struc- 
tures are  reaBonably  safe  for  tbe  purpose  for 
wblcb  tbey  are  designed,  and  Is  liable  for  In- 
juries caused  by  tbelr  unsafety,  even  though 
they  may  have  been  erected  by  an  Independent 
contractor. 

In  Francis  v.  Cockrell  (1870)  U  B.  6  Q.  B. 
185,  501,  10  Best  ft  8.  850,  39  L.  J.  (}.  B.  N.  3. 
113,  291,  22  L.  T.  N.  8.  208,  23  L.  T.  N.  S. 
466.  18  Week.  Rep.  668,  1205,  It  was  held  that 
when  money  Is  paid  by  specUton  at  races  or 
other  public  exhibitions  for  the  use  of  tem- 
porary stands  or  platforms,  there  Is  an  Iraplletf' 
warranty  on  tbe  part  of  the  peraon  receiving 
the  money  that  due  care  has  been  used  In  tbe 
construction  of  tbe  stand  by  those  whom  be 
has  employed  as  Independent  contractors  to  do- 
tbe  work,  as  well  as  by  himself.  The  court 
virtually  adopted  the  doctrine  contended  for  by 
Melllsb,  Q.  C.  (afterwards  Lord  Justice),  on 
his  argument  at  the  bar,  viz.,  that.  If  the  duty 
to  be  Implied  from  tbe  contract  of  the  de- 
fendant with  the  plaintiff  Is,  that  reasonable 
care  has  been  used  In  the  construction  of  the- 
bulldlng,  then.  If  due  care  has  not  been  used, 
tbe  defendant  cannot  get  rid  of  that  liability 
by  sbowlug  that  he  employed  a  competent  con- 
tractor. Kelly,  C.  B.,  basing  big  conclusions  on 
certain  authorities  cited  by  him,  said;  "The 
defendant  la  liable  for  anything  that  he  must- 
be  supposed  to  have  contracted  for;  and  be* 
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contracted  for  the  saffleleney  of  this  staod, 
which  was  Id  hie  owQ  possession  and  control, 
and  wblcht  as  In  tbc  case  of  the  railway  brldg« 
In  Qrota  T.  Chsster  ft  H.  B.  Co.  (1848)  2  Exch. 
281,  5  E^og.  By.  &  C.  Cas.  949,  thooi^  not 
erected  and  conotracted  by  himself,  was  erected 
and  consLmcted  under  his  direction  and  for  bis 
benefit  by  a  contractor  be  had  employed.  The 
liability  extends,  not  only  to  a  stand  erected  br 
the  defendant  himself,  the  person  wbo  enters 
Into  a  contract  of  this  nature,  bnt  to  a  stand 
erected  by  another  who  bad  contracted  for  the 
erection  of  It  with  the  defendant." 

This  decision  was  followed  In  Fox  y.  Buffalo 
Park  (1897)  21  App.  Dir.  821.  47  N.  T.  Supp. 
788  (portions  of  a  platform  and  ataiFcase  (aTO 
way),  and  dlstlusulsbed  in  Searle  t.  Larerlek 
(1874)  80  L.  T.  N.  8.  89,  22  Week.  Hep.  867. 
43  U  J.  Q.  B.  N.  8.  43,  L.  B.  9  Q.  B.  122 
where  a  shed  Ijelonglog  to  a  livery-stable  keeper. 
Intended  for  the  reception  of  carrlafres,  was 
blown  down  a  high  wind  while  It  was 
bting  erected  t^'  an  hid^endrat  eootraetor,  the 
eonseqaenee  being,  that  the  plalntMTs  carriages, 
which  had  been  placed  In  the  lower  story  after 
its  completion,  were  injured.  In  the  latter 
case  the  plaintiff's  coniuel  offered  to  prove  that 
doe  care  bad  not  been  used  by  tbe  bnllder  to 
make  the  bnlldlng  reasonaUy  saf^.  The  trial 
jndge  then  ruled  "  that  defendant's  liability  was 
that  of  an  ordinary  bailee  (or  hire,  and  that 
all  be  was  bound  to  do  was  to  use  ordinary  care 
in  the  keeping  of  the  plaintiff's  carriages ;  and 
that  It,  in  caosing  the  abed  to  be  bnilt,  he  did 
all  that  he  did.  by  «nploylng  a  bnllder  and 
othwwise,  with  sacta  care  as  an  or^naiy,  eare- 
fal  man  wonld  use  therein,  he  would  pro- 
tected, and  would  be  exempt  from  liability  for 
an  event  which  was  caused  the  careless  or 
Improper  conduct  of  the  bnllder  of  which  tbe 
defendant  had  no  notice.'  On  tbls  the  plaintiff's 
connsei  declined  to  give  evidence  as  to  the 
shed  having  been  Improperly  ballt  by  the  bnlld- 
er, the  defendant  having  no  knowledge  thereof ; 
and  the  plaintiff  was  tbercupon  nonsuited." 
This  nonsuit  was  held  proper  on  tbe  ground 
that  the  lUblllty  of  the  Ilvery-staUe  ke^w 
had  been  correctly  defined. 

d.  JTaetflrt . 

For  m  getteral  review  of  the  cases  bearing  up- 
on the  question  whether  a  master  can,  by  em- 
ploying a  contractor  to  perform  one  or  more  of 
the  duties  which  he  owes  to  his  servants,  re- 
lieve himself  frmn  liability  for  their  nonperform- 
ance, the  reader  Is  referred  to  ||  S68,  669,  of 
Labatt  on  Master  and  Servant.  The  decisions 
are  confilcLlng,  bnt  tbe  weight  of  authority 
wonld  seem  to  be  distinctly  in  favor  of  tbe  doc- 
trine that  a  master  cannot  escape  his  respon- 
sibility by  snch  a  delegaticm  of  bis  duties.  This, 
It  Is  submitted,  is  the  only  doctrine  which  Is 
logically  tenable,  and  which  can  be  reconciled 
with  general  principles.  Below  are  collected  a 
few  more  cases  which  snpport  that  doctrine, 
bnt  which  were  overlooked  when  the  above-men- 
tioned work  was  being  complied. 

Id  Bibb  v.  Norfolk  &  W.  R.  Co.  (1891)  87 
Ta.  711,  14  8.  E.  16S,  tbe  applicability  of  the 
doctrine  was  denied  merely  for  the  reason  that 
the  Injured  person  was  a  servant  of  the  con- 
tractor, and  not  of  the  employer. 

Id  The  Uagdallne  (1898)  91  Fed.  798,  a  ship- 
owner was  held  liable  where  a  servant,  while 
working  In  the  hold  of  a  ship  which  was  nn- 
dergolng  general  repairs,  was  Injured  by  a  piece 
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of  wood  which  was  let  fall  from  tbe  main  de(A 
by  an  employee  of  one  of  the  contractors  en- 
gaged on  the  repairs.  The  court  said:  "A 
master  may  not  place  his  servant  at  a  worfc 
made  dangerons  by  tbe  work  of  other  servants, 
or  persons  performing  work  under  contract, 
without  due  effort  to  furnish  adequate  protec- 
tion, and,  when  injury  arises,  escape  upon  tbe 
plea  that,  but  for  tbe  negligence  of  a  coservant 
or  third  person  employed  on  the  premises,  the 
Injury  would  not  have  happened.  A  servant 
may  expect  that  bis  master  will  not  surround 
him  with  dangerous  agencies,  or  expose  him  to 
tbelr  operation,  whether  they  are  In  charge  of 
tbe  master's  servants  or  of  any  Independent 
contractor."  Hie  case  was  considered  to  be- 
different  from  one  where  tbe  master  employs 
his  aervaut  generally  In  a  ballding  undergo- 
ing repairs  by  an  independent  contractor,  and 
tbe  servant  comes  In  contact  with  the  work 
which  the  contractor  Is  doing,  and  Is  injured 
thereby. 

In  Barnes  v.  Kansas  Cl^,  Ft  S.  &  U.  B.  Co. 
(1895)  129  Mo.  41.  81  8.  W.  847,  where  tbe 
'Injury  was  caused  by  a  grain  door  which  bad 
been  left  on  ah  elevated  way  In  a  railway  yard, 
the  court,  in  laying  down  tbe  law  with  ref- 
erence to  a  new  triat,  said  that  the  defendant 
would  not  be  exculpated  l^  ae  .fact  that  tbe 
obstructlou  was  duo  to  the  negligence  of  a 
contractor's  servants,  provided  It  had  been  In 
tbe  way  long  enough  to  charge  the  defendant 
with  notice  of  its  presence. 

It  is  error  to  charge  a  Jnry  that,  If  tbe  de- 
fendants, not  having  themselves  the  skill  nec- 
essary to  enable  them  to  erect  a  scaffolding,  em- 
ployed a  person  having  that  skill  to  erect  It  for 
them,  they  are  not  liable  for  Injuries  received 
by  a  servant  owing  to  Its  unsoundness.  Mac- 
dooald  V.  WyUle  (1898)  1  Be.  Sess.  Cas.  Btb 
series,  839. 

The  duty  of  a  railway  company  to  see  tbat 
Ito  rolling  stock  is  reasonably  safe  continues, 
as  respects  its  servants,  when  they  are  sent 
out  with  a  train  which  Is  to  be  used  under  the 
directions  of  a  contractor,  in  executing  eon- 
stmctlon  work.  8avannah  &  W.  B.  Co.  v. 
PbUllps  (1892)  90  Oa.  829,  17  S.  E.  82. 

In  a  brief  Judgment  It  was  held  that  where  a 
contractor,  being  short  of  laborers,  borrows  a 
gang  of  men  from  a  third  party,  and  under  the 
orders  of  the  foreman  of  sucb  third  party  one 
of  such  laborers  la  put  in  a  dangerons  place, 
where  he  receives  liUnrles,  an  action  to  recover 
tbe  damages  resulting  therefrom  Is  maintainable 
against  the  contractor,  and  also  against  tbe 
third  party.  Book  v.  New  Jersey  k  P.  Concen- 
trating Works  (1894)  76  Hun,  54,  27  N.  T. 
Supp.  628. 

In  the  present  connection.  It  will  also  l>e  ad* 
vlsable  to  draw  attention  to  that  class  of  Gsses 
In  which  the  Injuries  of  Ae  servant  are  caused 
by  the  defective  condition  of  Instrumentalities 
which  his  master  does  not  own,  but  uses  for  the 
purposes  of  his  business.  By  referring  to  |f 
169-172  of  Labatt  on  Master  &  Servant,  atrave 
mentioned,  It  will  be  seen  that  the  decisions  on 
this  subject  are  hopelessly  at  variance.  Only 
a  portion  of  them  can  be  reconciled  with  the 
theory  that  a  master  Is  subject  to  certain  abso- 
lute and  nondelegable  duties,  and  for  this  rea- 
son It  1b  impossible  to  accept  as  Indisputably 
correct  the  views  lately  expressed  by  one  of 
the  Federal  courta  of  appeals  in  a  case  where  It 
was  laid  down  tbat  the  servants  of  a  railway 
company  which  has  the  privilege  of-nslng  tbei 
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tracks  ot  another  are  or  are  not  entitled  to  re- 
COTer  for  Injoi'les  caused  by  tbe  Bervants  of  the 
licensor  company,  according  as  tbe  negligence 
comptalned  of  did  or  did  not  conBtltute  a  breach 
of  one  of  the  poi^tlTe  duties  Incumbent  on 
the  licensee  company.  Brady  v.  Cblcago  &  O. 
W.  R.  Co.  (Ifi02)  57  L.  R.  A.  712,  52  C.  C.  A. 
48,  114  Fed.  100  (recoTcry  denied  on  tbe  ground 
that  tbe  Injury  had  been  caused  by  the  negli- 
gence of  the  Ileeosor  company's  serrants  In 
leaving  a  car  standing  on  the  track).  The 
court  obeerved  that  tbe  licensee  company  la 
liable  to  passengers  and  shippers  for  tbe  cas- 
ual negligence  of  tbe  licensor  company  and  of 
Its  serrants^  wbether  that  negligence  occurs  In 
tbe  discharge  of  the  positive  duties  of  tbe  mas- 
ter or  In  the  performance  of  the  primary  du- 
ties of  tbe  servant,  and  proceeded  as  follows : 
"The  reason  for  this  rule  Is  that  the  carrier 
contracts  with  tbe  passoigers  and  shippers  to 
carry  them' and  their  property  with  reasonable 
safety,  and  the  failure  so  to  do  Is  equally  a 
breach  of  tbls  contract,  whether  It  results  from 
negligence  In  the  discbarge  of  tbe  duties  of  tbe 
master  or  of  those  of  tbe  serrants.  There  Is, 
however,  no  such  contract  between  tbe  rail- 
road company  and  Its  employees.  Ibeir  re- 
latltma  and  their  liabilities  are  governed  by  tbe 
relative  duties.  Imposed  apcm  them  by  tbe  law. 
They  ]oln  In  a  dangerous  occupation.  Tbe 
servants  know  Its  dangers  as  well  as  the  mas- 
ter. If  they  are  operating  over  the  railroad 
or  In  tbe  yards  of  a  corporation  wblcb  does  not 
employ  them,  they  are  aware  of  that  fact,  and 
of  the  risk  of  accident  from  the  negligence  of 
the  employees  of  tbat  corporation.  All  these 
risks  which  they  know,  or  which  they  might 
know  by  tbe  exercise  of  reasonable  prudence 
and  diligence,  excepting  only  those  dangers 
which  it  Is  the  positive  dnty  of  the  master  to 
protect  them  from,  they  assume  ai  between 
themeelvea  and  their  master  when  they  enter 
upon  and  continue  In  tbe  employment.  They 
may  undoubtedly  recover  of  those  who  are 
guilty  of  tbe  negligence  which  causes  tbelr 
Injury  Just  as  they  may  recover  of  any  stranger 
who  commits  •  tortious  act  that  Inflicts  Injury 
npim  them  while  they  are  operating  their 
trains.  .  .  .  But  their  master  does  not  as- 
sume, and  Is  not  liable  to  tbem  for,  the  negli- 


gence of  the  serrants  of  the  licensing  company 
when  the  latter  are  not  engaged  In  the  dis- 
charge of  the  positiTe  duties  of  the  master." 

e.  Lawllordf. 

A  landlord,  when  he  exercises  his  right  of 
entering  during  a  tenancy,  and  making  such  per- 
manent repairs  as  are  Indispensable  to  the  dne 
protection  'of  his  reversionary  Interest,  la  boond 
to  see  tbat  all  reasonable  care  and  skill  are  ex- 
ercised In  making  those  repairs,  to  the  end 
that  the  tenant  may  auffer  no  damage.  Sols- 
bacher  v.  Dickie  (1876)  6  Daly,  478. 

It  bae  been  laid  down,  however,  that,  if 
tbe  tenant  has  consented  for  a  consideration  to 
tbe  ioaklnc  of  the  repairs,  he  cannot  hold  the 
landlord  liable  for  tbe  n^llgence  of  the  con- 
tractor while  engaged  on  the  work.  After  giv- 
ing snch  consent  he  stands  In  no  better  position 
than  a  stranger.  Jefferson  v.  Jameson  &  M.  Co. 
(1887)  1G6  111.  138,  46  N.  E.  72,  Reverdng 
(1895)  60  III.  App.  587  (drainpipe  burst  aod 
damaged  goods).  In  the  lower  court  the  deci- 
sion was  put  on  the  ground  tbat  the  license  to 
make  the  Improvements  Involved  an  nndsrtak- 
Ing  upon  the  part  of  the  licensee  that  the 
work,  If  done,  should  be  performed  In  snch  a 
manner  as  to  cause  no  nnnecessary  damage  to 
tbe  licensor. 

XUl.  Dutv  to  rebuUd  party  teaU. 

See  also  enbd.  XZ.,  tupm. 

The  damages  caused  to  an  adjoining  proprie- 
tor     the  breach  of  the  duty  ot  a  boose  owner 

to  rebuild  with  reasonable  despatch  a  party 
wall  which  he  has  taken  down  are  Imputable  to 
him,  althou^  be  has  employed  a  competent 
architect  and  builder,  and  they  are  respon- 
sible for  the  negligence,  If  any,  which  has  given 
rise  to  tbe  delay.  Jollifle  v.  Woodhonse  (18d4; 
C.  A.)  10  Times  L.  R.  668.  "The  defendant," 
said  Davey,  L.  J.,  "bad  a  statutory  and  com- 
mon-law license  to  take  down  tbls  party  wall, 
subject  to  tbe  duty  of  using  reasonable  despatch, 
and  when  hs  employed  a  contractor  to  do  the 
work  he  took  upon  himself  tbe  responsibility 
of  seeing  that  that  duty  was  adequately  per- 
formed." ,  C  R  L. 


IOWA  SUPREME  COURT. 


Charles  CRAWFORl)  et  al. 

V. 

Frank  MEIS. 


SAME,  Appta., 

V. 

Beinardine  LUTHMEBS  et  al. 


SAME.  Appts., 

V. 

William  BASTMAN,  Jr.,  «t  oL 

(128  Iowa.  610.) 

1.  One  coteiMBt  tm  rmrnwiMmttrt  not  en- 
titled to  poaaewloa  of  the  property,  may 


obtain,  as  against  his  cotenants,  a  good  title 
to  the  property  from  a  stranger  who  has 
purchased  at  a  tax  sale  made  poaalble 
throng  ths  default  ot  the  life  tenant 

3.  A  pnreliMe  br  tbe  life  tennnt  ot  m. 
tax  title  to  the  propertr  from  one  who 
purchased  at  a  sale  made  possible  by  his 
own  default  In  tallbig  to  pay  tbe  taxes  when 
due  amounts  merely  to  a  redemption  from 
the  tax  sale,  and  restored,  not  only  his  own 
rights,  but  those  ot  tbe  remainder-man. 

8.  Tbe  pnrebaae  of  property  from  oae 
of  several  eotenants,  or  from  a  litis  tan- 
ant,  followed  by  tbe  takliig  of  posscaslon  and 
assertion  of  exclusive  title  to  tbe  property, 
is  sufflctSnt  to  set  In  motion  the  statute  of 
limitations  against  the  claims  of  the  othn 
coteoaiitB  or  the  remainder-man,  wben  the 


KOTB. — For  a  case  In  this  eerles  holding  that  I  sale  Inures  to  the  benefit  of  all  the  cotenants 
the  purchase  by  a  cotenant  In  remainder  at  tax  I  m  remainder,  see  Clark  v.  Undfey.  9  U  B.  A. 
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statutes  enable  remainder-men  to  maintain 
actions  to  settle  dlapnted  questions  of  title. 
4.  A  voo4-fBlth  cltttm  of  rlarlitf  baaed 
on  eoloT  of  title,  la  asflleleBt  to 
set  Id  motion  tbe  statute  of  llmltatloos  In 
favor  of  one  In  possession  of  real  eitate,  al- 
tbough  a  critical  examination  of  the  records 
would  Bhow  defects  tn  bis  title. 

{April  14,  1804.) 

APPEALS  by  plaintiffs,  interrener,  and  de- 
fendant Meia  from  a  decree  of  the  Dis- 
trict Court  for  Dubuque  County  settling 
the  rightp  of  the  respective  parties  in  ac- 
tions brought  to  recover  possession  of,  and 
to  settle  claims  to,  certain  real  estate. 
firmed  on  appeal  of  plaintiff  and  intervenor. 
Revaraed  on  opiMal  of  lt«i$. 

Statemoit  by  Blikop*  J.; 

Actions  for  partition  of  real  estate.  In 
March,  186Q,  Theophilus  Crawford,  Sr.,  died 
in  the  state  of  Vennont,  testate.  His  will 
was  probated  in  Dubuque  counfy,  this  stat^ 
in  1S57.  By  the  terms  thereof  he  devised 
to  his  son  Theophilus  Crawford,  Jr.,  and  his 
wife,  Eliza  Crawford,  the  use  and  income 
during  their  natural  lives  of  a  tract  of  land 
oooBisting  of  820  acres,  rituate  in  Dubuque 
county.  The  will  then  provides  for  the  re- 
mainder, the  testator  devising  all  said  tract 
of  land,  after  the  decease  of  his  said  son 
and  his  wife,  to  the  children  of  said  son. 
Said  Theophilus  Crawford,  Jr.,  and  his  wife 
went  into  immediate  possession  of  the  lands, 
and  continued  in  actual  possession  thereof 
until  the  year  1866.  At  the  date  of  the 
will  Theophilus  Crawford,  Jr.,  had  six  chil- 
dren in -being, — George  W.,  Franklin,  Helra 
A.,  Alexander,  Lewis,  and  Charles;  the  lat- 
ter one  of  the  plaintiffs  in  this  action.  AI- 
exunder  died  unmarried  and  intestate  in 
1850.  In  1861  the  treasurer  of  Dubuque 
county  sold  all  said  lands  at  tax  sale,  and  in 
1865  conveyed  the  same  by  treasurer's  deed 
to  David  Crawford,  a  brother  of  Theophilus, 
Jr.  In  1866  David  Crawford  quitclaimed 
to  Eliza  Crawford,  wife  of  Theophilus,  Jr., 
of  said  lands,  160  acres,  describing  the 
same.  All  of  the  rest  of  said  lands  he 
quitclaimed  to  George  W.,  Franklin,  and 
Helen  A.  Crawford,  children  of  Theophilus, 
Jr.,  and  Eliza  Crawford.  In  the  year  1868 
Theophilus,  Jr.,  Eliza,  his  wife,  George  W., 
Franklin,  and  Helen  A.  Crawford,  by  a  joint 
instrument  containing  covenants  of  warran- 
ty,  conveyed  to  Frank  Meis  of  said  lands 
160  acres,  and,  at  about  the  same  time  and 
in  like  manner  to  one  Vorwald  40  acres,  the 
latter  subsequently  conveying  to  Meis.  The 
200  acres  thiu  conveyed  included  80  acres 

740,  with  note  on  right  ot  tenant  la  common 
to  assert  adverse  claim  by  paTment  of  taxes. 

As  to  duty  of  life  tenant  to  pay  taxes,  see 
Detreese  v.  Lake^  32  U  B.  A.  744,  and  note. 
ML.B.  A. 


of  the  lands  conveyed  by  David  Crawford 
to  Eliza  Crawford  and  120  acres  of  the 
lands  conveyed  by  David  Crawford  to  George 
W.,  ]?>anklin,  and  Helen  A.  Crawford,  and 
these  are  the  lands  involved  in  the  first  of 
the  above-entitled  actions.  At  about  the 
same  time,  the  same  grantors,  by  a  similar 
instrument,  oonv^ed  to  Bernardino  Luth- 
mers  and  others,  through  various  interme- 
diate grantors,  80  acres  being  of  the  lands 
conveyed  by  David  Crawford  to  George  W., 
Franklin,  and  Helen  A.  Crawford,  and  these 
arc  tbe  lands  involved  in  the  second  of  the 
above-entitled  actions.  At  about  tbe  same 
time  the  same  grantors,  by  a  similar  instru- 
ipent,  conveyed  to  William  Bartman  and 
others,  through  various  intermediate  grant> 
ors,  the  remaining  40  acres  of  the  lands  con- 
veyed 1^  David  Crawford  to  Eliza  Craw- 
ford, and  these  are  the  lands  involved  in  the 
third  of  the  above-enUtled  actions.  Theoph- 
ilus Crawford,  Jr.,  died  in  1877,  and  bis 
widow,  Eliza  Crawford,  in  1899.  These 
actions  are  brought  by  Charles  Crawford 
and  Grace  Palmer,  tSm  latter  the  only  diild 
and  heir  at  law  OF  Lewis  Crawford,  one  of 
the  sons  of  Theophilus,  Jr.,  deceased,  to  re- 
cover a  one-fifth  portion  each  of  all  said 
lands.  The  widow  of  Lewis  Crawford,  now 
Kate  Myers,  intervened,  praying  that  what- 
ever interest  she  may  have  in  said  lands  be 
adjudicated  and  determined.  By  the  de- 
cree in  the  Meia  Cfaae  the  plaintiff  Charles 
Crawford  was  awarded  a  three-dghteenths 
interest,  the  plaintiff  Grace  Palmer  a  two- 
eighteenth  interest,  and  the  intervener  Kate 
Myers  a  one-eighteenth  interest  In  the  120 
acres  of  land  which  had  been  conveyed  by 
David  Crawford  to  Eliza  Crawford.  The 
petition  was  dismissed  as  to  the  lands  titie 
to  whid)  was  derived  throng^  George  W., 
Franklin,  and  Helen  A.  Crawford.  In  the 
Lulhmmra  Oaae  the  decree  was  for  the  de- 
fendants. In  the  Bartman  Oaae  the  plain- 
tiffs and  intervener  were  given  interests  In 
the  40  aeres  of  land  involved  in  the  same 
proportion  as  in  the  Jfeti  Cose.  The  plain- 
tiffs and  intervener  appeal  in  each  of  the 
cases.  The  defendant  Meis  appeals  in  the 
case  ia  which  he  is  defendant.  The  plain- 
tiffs will  be  denominated  the  "appellants.** 

Mesars.  Hnrd,  Zieuluui,  ft  Kiesel,  for 

appellants : 

A  gift  by  a  testator  with  remainder  over 
creates  a  joint  tenancy  in  such  remainder- 
men after  the  termination  of  the  life  es- 
tate. 

17  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  654. 
The  same  rule  which  made  Theophilus 

As  to  effect  on  estates  In  reversion  or  remain- 
der of  tax  sale  dnrlnx  existence  of  llfs  estate, 
see  Fergnson  t.  Qalnn,  88  L.  R.  A.  688,  and 
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Crawford,  Jr.,  and  hie  wife  joint  tenants  un- 
der this  will  with  all  their  children  in  be- 
ing would  have  made  their  grantees  joint 
tenants  with  anyone  holding  an  interest 
for  life  or  in  remainder  uoUer  its  provi- 
sicms,  who  had  not  joined  in  oonveyuioei  of 
an  interest  in  the  estate. 

17  Am.  &  Eng.  Ene.  Law,  2d  ed.  p.  662; 
Austin  V.  Barrett,  44  Iowa,  488;  Soretuon 
T.  Davis,  83  Iowa,  410,  49  N.  W.  1004; 
Van  Ormer  v.  Harley,  102  Iowa,  160,  71  N. 
■  W.  241. 

Under  conveyances  of  the  entire  interest 
of  Theophilus,  Jr.,  and  Eliza  M.  Crawford, 
if  made  without  reference  to  any  title  ob- 
tained through  David  Crawford's  tsl  deed, 
their  grantees  would  take  the  right  to  the 
poesessioo  of  the  lands  in  which  they  had  a 
life  estate  during  the  lives  of  both.  And, 
as  their  grantees,  they  became  joint  tenants 
with  plaintiffs,  both  as  the  holders  of  the 
life  estate,  and  as  the  purchasers  of  the  in- 
terest of  Alexander  Crawford  in  the  estate 
in  remainder.  As  such  joint  tenants  with 
plaintiffs,  they  could  do  nothing,  and  permit 
nothing  to  be  done,  which  was  not  for  the 
benefit  of  the  entire  estate  in  remainder, 
and  could  acquire  nothing  antagonistic  to 
its  interests ;  for  they  occupied  the  same  po- 
sition as  their  grantors. 

Weare  v.  Van  Meter,  42  Iowa,  128,  20 
Am.  Rep.  616;  Fallon  y.  CMdeater,  46  Iowa, 
693,  26  Am.  Rep.  164;  Austin  Y.  Barrett, 
44  Iowa,  488;  Sorenson  T.  Doois,  83  Iowa, 
400,  40  N.  W.  1004. 

The  tenant  for  life  is  required  to  pre- 
serve the  remainder  by  paying  taxes,  if  the 
estate  is  suflicient  therefor. 

25  Am.  ft  Eng.  Ene.  law.  p.  281 ;  Olleman 
T.  Kelgore,  62  Iowa,  38,  2  N.  W.  012;  Bootlt 
T.  Booth,  114  Iowa,  70.  86  N.  W.  01. 

A  tenant  in  common  cannot  acquire  a  val- 
id tax  title  to  property  owned  by  him  in 
common,  as  against  his  co tenant. 

Weare  v.  Van  Meter,  42  Iowa,  128,  20  Am. 
Bep.  616;  Bums  v.  Byrne,  46  Iowa,  286; 
Fallon  V.  Chideater,  46  Iowa,  688,  26  Am. 
Sep.  164;  Austin  v.  Barrett,  44  Iowa,  488; 
Shell  V.  Walker,  54  Iowa,  386,  6  U.  W.  581 ; 
Smith  V.  Smith,  68  Iowa,  608,  27  N.  W. 
780;  Sorenson  v.  Davis,  83  Iowa,  405,  49  N. 
W.  1004;  Phillips  v.  Wilmarth,  98  Iowa,  32, 
16  N.  W.  1053;  Funson  v.  Bradt,  105  Iowa, 
471,  75  N.  W.  337;  Van  Ormer  v.  Bartey, 
102  Iowa,  150,  71  N.  W.  241;  Blumenthal 
Bros.  V.  Culver,  116  Iowa,  326,  89  N.  W. 
1116. 

A  tax  title  acquired  by  the  tenant  in 
common  "is  fraudulent  and  void,  against  his 
eotenants." 

Weare  v.  Van  Meter,  42  Iowa,  130,  20 
Am.  Rep.  616;  Austin  v.  Barrett,  44  Iowa. 
490;  Olleman  v.  Kelgore,  52  lova,  88,  2  N. 
66  L.  R.  A. 


W.  612;  Blumenthal  Bros.  v.  Chtloer,  lift 
Iowa,  326,  89  N.  W.  1116. 

The  poaseaaifm  of  any  of  the  joint  tenants 
in  remainder  is  for  the  benefit  of  all. 

Van  Ormer  v.  Harley,  102  Iowa,  160,  71 
N.  W.  241. 

And  no  right  of  action  can  accrue,  as  be- 
tween them,  for  possession  until  the  right 
of  another  joint  tenant  to  joint  possession 
is  denied,  or  eviotion  of  posssasion  has  taken 
place. 

1  Am.  ft  Eng.  Enc.  law,  p.  807;  Orth- 
wein  V.  Thomas,  127  111.  664,  4  L.  R.  A. 
434,  11  Am.  St.  Rep.  169,  21  N.  E.  430; 
13  Am.  ft  Eng.  Ene.  Law,  p.  720;  Elytom 
Land  Co.  v.  McElrath,  3  C.  C.  A.  640,  2  U. 
S.  App.  684,  63  Fed.  763;  Beattie  v.  WU- 
kinson,  36  Fed.  646;  Fleming  v.  Bumkam, 
100  N.  Y.  1,  2  N.  E.  906;  Dugan  v.  FolUtt, 
100  III. .  681 ;  Van  Ormer  v.  Barley,  lOa 
Iowa,  150,  71  N.  W.  241 ;  Sorejuon  v.  Davis, 
83  Iowa,  411,  49  N.  W.  1004;  MoClaskey  r. 
BofT,  42  Fed.  600;  Zeller  v.  Bokert,  4  Hoir. 
280,  11  L.  ed.  970;  Cfhristie  v.  Gage,  71  N. 
Y.  192. 

The  tax  deed  to  David,  and  his  deed  to 
Theophilus,  Jr.,  and  wife,  and  his  deed  to 
George,  Franklin,  and  Helen,  did  not  put 
the  statute  in  operation  against  plaintiffs. 

Weare  v.  Van  Meter,  42  Iowa,  128,  2I> 
Am.  Rep.  616;  Fallon  v.  Chidester,  46  Iowa, 
588,  26  Am.  Rep.  164 ;  Sorenson  v.  Davis,  83 
Iowa,  405,  49  N.  W.  1004;  Phillips  v. 
WiLmarth,  98  Iowa,  35,  66  N.  W.  1053; 
Blumenthal  Bros.  v.  Culver,  116  Iowa,  320, 
89  N.  W.  1116. 

A  cause  of  action  does  not  accrue  in  fa- 
vor of  a  remainder-man,  or  the  statute  be- 
gin to  run  against  him,  until  the  termina- 
tion of  the  preceding  estate. 

13  Am.  ft  Eng.  Enc.  Law,  p.  720;  Elyton 
Land  Uo.  v.  MoBlrath,  3  C.  C.  A.  649,  2  U. 
S.  App.  584,  63  Fed.  763;  Beattie  v.  Wil- 
kinson, 36  Fed.  646. 

Messrs.  Lyon  ft  Lyon,  for  other  ap- 
pellees: 

When  the  land  in  question  was  sold  for 
the  taxes,  the  life  tenants  were  in  posses- 
sion, and  neither  they  nor  any  tenant  in 
common  redeemed,  or  wanted  to  redeem, 
from  the  tax  sale;  but  th^  permitted  the 
county  treasurer  to  execute  bis  deed  to  said 
David  Crawford,  whose  tax  title  under  the 
circumstances  worked  an  ouster  of  those 
holding,  or  to  hold,  under  the  patent  title. 

Alexander  v.  Scully,  50  Iowa,  192. 

Where  land  held  in  common  is  sold  for 
taxes  or  at  a  forced  sale,  one  of  the  eoten- 
ants may  purchase  the  title  to  the  whole 
proper^  from  the  purchaser  at  such  sale 
after  the  period  of  redemption  has  expired, 
and  may  hold  it  for  his  own  benefit. 

Lmde  T.  RoUnaon,  10  Watte,  854 ;  Kirk' 
fwfrioX;  T.  Mathiot,  4  Watts  ft^.  251;  Asm^ 
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^th  T.  Z«ri«  Mun  Improv.  Co.  29  Pa.  139; 
Keele  r.  Owmingham,  8  Heiak.  288;  Wat- 
Una  T.  Baton,  SO  Me.  629,  60  Am.  Dee. 
«37. 

The  severance  of  a  cotenaDCj  in  land  held 
in  common  happens  when  a  stranger  ob- 
tains a  valid  title  from  a  tax  sale. 

Vasguez  v.  Eidng,  24  Mo.  31,  66  Am.  Dec. 
«94. 

The  tax  deed  to  David  Crawford  was  an 
•ouster  as  to  the  life  tenants,  and  worked 
a  disseisin  as  to  them  and  their  children, 
including  the  plaintiff  and  appellant  in  this 
action. 

1  Am.  &.  Eng.  Enc.  Law,  2d  ed.  pp.  806- 
«08;  Kinney  v.  Btattery,  51  Iowa,  353,  1  N. 
W.  626  J  Leaeh  r.  flail,  95  Iowa,  619,  64  N. 
W.  790;  Van  Ormer  v.  Harley,  102  Iowa, 
167,  71  N.  W.  241;  Bader  v.  Dyer,  106  Iowa, 
719,  68  Am.  St.  Rep.  332,  77  N.  W.  469; 
Power  T.  Kitching,  10  N.  D.  254,  88  Am. 
St.  Rep.  601,  86  N.  W.  737. 

The  evidence  of  an  adverse  holding  is: 
(1)  Hostile  p<wses8ion  and  under  a  claim  of 
Tight;  (2)  actual  possession;  (3)  open  and 
notorious;  (4)  exclusive;  (5)  it  must  be 
continuous. 

1  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  795. 

AH  of  these  attributes  or  conditions  ob- 
tain in  the  title  of  these  appellees. 

De  Long  v.  Mulcher,  47  Iowa,  445 ;  Tracy 
T.  Newton,  57  Iowa,  212,  10  N.  W.  636;  I 
Oreenl.  £v.  9S  22.  23,  174;  53  Cent.  L. 
J.  62;  UiUer  t.  Donahut,  08  Wis.  498,  71 
N.  W.  000. 

Plaintiffs  were  acquainted  with  all  the 
facts  in  the  case,  but  Inpt  silent  and  let  the 
Imilding  and  improving  go  on  until  the 
lands  beoame  veiy  valuable.  Under  these 
fiircumstancee,  equity  steps  in  and  proteeta 
defendant's  title. 

Mathewg  T.  Outbertaon,  83  Iowa,  434,  SO 
K.  W.  201 ;  Laraway  T.  Larue,  63  Iowa,  407, 
19  N.  W.  242. 

Mr.  Jolm  B.  Utt  and  Abu  M.  Utt 
also  for  appellees. 

Mestrs.  IiOBsaevUle  ft  Klataingeg  and 
J.  W.  MalTla  for  Meis,  defendant  and  ap- 
pellant: 

One  tenant  can  he  disseised  by  another  by 
an  actual  ouster,  or  "a  possession  'attended 
with  such  circumstances  as  to  evince  a 
claim  of  exclusive  right  and  title,  and  a 
denial  of  the  right  of  other  tenants  to  par- 
ticipate in  the  profits. 

Van  Ormer  T.  Hartey,  102  Iowa,  166,  71 
N.  W.  241. 

The  conveyance  of  the  land  by  warranty 
deed,  by  the  parents  and  three  adult  chil- 
dren to  the  defendant,  for  an  adequate  con- 
sideration, and  the  possession  taken  and 
maintained  thereunder,  evince  a  claim  of  ex- 
dnsive  right  and  title  and  a  denial  of  the 
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right  of  plaintiffs,  and  amount  to  an  actual 
ouster  and  disseisin  of  the  plaintiff. 

Bums  V.  Byrne,  46  Iowa,  286 ;  Kinney  T. 
Blattery,  61  Iowa,  353,  I  N.  W.  626;  Bader 
V.  Dyer,  106  Iowa,  710,  68  Am.  St.  Rep.  332, 
77  N.  W.  469;  Alewander  v.  Sully,  60  Iowa, 
192;  Leach  v.  flail,  95  Iowa,  620,  64  N.  W. 
790;  Jones,  Real  Prop,  in  Conveyancing,  8S 
1870-1882. 

To  constitute  disseisin  by  one  tenant  in 
common  of  his  cotenants  an  actual  ouster,  or 
"turning  out  by  the  heels,"  is  not  neces- 
sary; but  there  must  be  some  unequivocal 
and  notorious  act  asserting  an  entire  own- 
ership. 

Warfield  v.  Lindell,  30  Mo.  272,  77  Am. 
Dec.  614;  Alexander  v.  Kennedy,  19  Tex. 
488,  70  Am.  Dec.  358 ;  Warfield  v.  Lindell, 
38  Mo.  561,  90  Am.  Dec.  443;  Colbum  r. 
Maeon,  25  Me.  434,  43  Am.  Dec.  202;  Du- 
boih  V.  Oampau,  28  Mich.  304;  Ogleeby  T. 
ffoUister,  76  Cal.  136,  9  Am.  St.  Rep.  177, 
18  Pac.  146 ;  Butter  v.  Small,  68  Md.  133, 
6  Am.  St.  Kep.  434,  11  Atl.  698;  Oindrat  v. 
Western  R.  Co.  96  Ala.  162,  19  L.  R.  A. 
839,  11  So.  372;  Marray  v.  QuigUy,  110 
[owa,  6,  97  Am.  St.  Rep.  276,  92  N.  W. 
869;  Enoe  t.  Buckley,  94  III.  458;  'Nelson  v. 
Davidson,  160  III.  254,  31  L.  R.  A.  325,  62 
Am.  St.  Rep.  338,  43  N.  E.  361;  Lewis  t. 
Pleasants,  148  HI.  271.  30  N.  E.  323,  32 
N.  E.  384. 

Meis  was  not  required  to  go  beyond  the 
record,  and  had  a  right  to  rely  on  it. 

Jones,  Real  Prop,  in  Conveyancing,  || 
1467-1470. 

Where  one  in  possession  of  real  property 
can  trace  bis  title  from  different  sources  he 
can  rely  on  any  of  them ;  and,  if  he  estab- 
lishes any  source  which  gives  him  title 
against  him  who  would  dispossess  him,  the 
action  must  fail. 

De  Long  v.  Mulcher,  47  Iowa,  447;  0»- 
terhout  V.  Shoemaker,  3  Hill,  613;  Kinney 
V.  alattery,  61  Iowa,  353,  1  N.  W.  626. 

Bishop,  J.,  delivered  the  opinion  of  the 

court : 

At  the  outset  the  rights  of  the  parties 
undeniably  were  as  follows:  The  said  Tbe- 
ophilus  Crawford,  Jr.,  and  Eliza,  his  wife, 
"and  the  survivor  of  them,"  were  entitled  to 
the  possession,  use,  and  income  of  the  prop- 
erty during  life.  Upon  their  death  their 
children  named  would  become  entitled  to 
the  estate  as  tenants  in  common,  for  a  gift 
by  a  testator  witii  rraaafnder  over  creates 
a  tenancy  in  common  in  the  remainder-men 
after  the  termination  of  the  life  estate. 
Now,  upon  the  happening  of  the  death  of 
Alexander,  one  of  the  remainder-men.  his 
parents,  the  life  tenants,  without  doubt  in- 
herited his  one-sixth  interest  ^^ith  tUs 
addition  to  the  situa^^g^y^Qiegte 
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to  the  time  when  tlie  lands  were  sold  for 
taxes  and  the  tax  deed  issued  to  David 
Crawford.  Note  may  be  taken  at  this  point 
of  the  contention  on  the  part  of  appellants 
to  the  effect  that  in  the  matter  of  taking 
title  to  the  estate  under  such  tax  deed 
David  Crawford  acted  solely  as  a  trustee 
for  and  on  behalf  of  the  life  tenants  and  the 
several  remainder-men,  and  that  the  subse- 
quent conveyances  by  him  made  were  in* 
tended  to  be  in  execution  of  his  trust,  and 
not  otherwise.  Accordingly,  it  is  insisted 
that  the  effect  of  such  conveyance  was  aim- 
ply  to  restore  all  parties  to  their  former 
status,  the  three  remainder-men  to  whom 
conveyance  was  made  taking  title  in  trust 
for  themselves  and  their  coremainder-man. 
Without  setting  forth  the  evidence  at  length 
or  entering  upon  an  extended  discussion 
thereof,  we  may  dispose  of  this  contention 
by  saying  that  the  evidence  in  the  record 
which  we  regard  as  competent  does  not 
satisfy  us  that  the  relation  of  trustee  and 
oeatui  que  tniat  existed  as  contended  for. 
We  may  proceed,  therefore,  upon  the  theory 
that  David  Crawford  was  a  stranger  to  the 
life  estate  as  well  as  to  the  estate  in  re- 
mainder, and  that  by  his  tax  deed  he  ac- 
quired  a  perfect  title  to  the  property  as 
agninst  both  the  life  tenants  and  the  ten* 
anls  in  remainder.  Taking  this  to  be  the 
situation,  we  may  at  once  inquire  what 
were  the  rights  of  the  parties  under  the 
several  deeds  as  executed  and  delivered  by 
David  Crawford. 

First,  OS  to  the  deed  from  David  Crawford 
to  George  W.,  Franklin,  and  Helen  A.  Craw- 
ford. We  think  it  clear  that  such  deed  had 
the  effect  to  vest  a  perfect  title  in  the 
grantees  named  therein.  It  is  true,  as  con- 
,  tended  for  by  counsel  for  appellants,  that 
where  there  exists,  as  between  joint  tenants 
or  tenants  in  common,  a  reciprocal  duty  of 
protecting  the  joint  estate,  oie  may  not 
absorb  or  get  rid  of  the  interests  of  his 
cotenant  allowing  the  property  to  go  to 
tax  sale,  and  thereunder  acquire  title  to  the 
entire  estate  through  the  medium  of  a  tax 
deed.  And  this  is  true  whether  the  tax 
deed  is  procured  to  be  executed  directly  to 
the  tenant  or  to  another  through  whom  such 
tenant  claims  as  grantee.  Weare  T.  Fan 
Meter,  42  Iowa,  130,  20  Am.  Rep.  616;  Aus- 
tin T.  Barrett,  44  Iowa,  400;  Blumenthal 
BrOB.  y.  Culver,  116  Iowa,  326,  89  N.  W. 
1116;  Phillipa  v.  Wilmarth,  08  Iowa,  32, 
60  N.  W.  1053.  It  is  to  be  noted,  however, 
that  in  each  of  the  cases  oited,  and  in  others 
where  the  like  rule  is  declared,  the  eoten- 
ants  were  in  poasessitm  or  raititled  to  pos- 
session, and  each  was  charged  with  the 
duty  of  protecting  the  joint  estate.  And 
it  is  under  such  dreuustanoes  that  pay- 
mait  by  one  cotenant  is  held  to  be  pr«sum- 
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ably  for  the  benefit  of  all,  and  he  who  pays 
may  charge  the  several  interests  of  his  co- 
tenants  with  the  proportionate  parts  which 
such  cotenants  should  have  paid.  Cooley, 
Taxn.  467.  The  reason  for  the  rule  seems 
to  be  that,  there  being  a  reciprocal  duty  on 
the  part  of  the  cotenants  to  pay  tbe  taxes 
assessed,  and  as  a  part  of  the  taxes  for 
which  the  land  is  sold  is  a  claim  upon  the 
purchaser's  share,  the  sale  is  based  in  part 
upon  his  own  default,  and  it  would  be  in- 
equitable to  permit  him  to  profit  by  his 
own  wrong.  11  Am.  &  Eng.  Enc  Law,  p. 
1082.  Here,  however,  the  cotenants  in  re- 
mainder were  not  in  possession,  nor  did 
th^  have  any  right  of  possession ;  and  they 
were  not  chargeable  with  the  duty  and  re- 
sponsibility of  making  payment  of  taxes. 
As  between  themselves,  it  cannot  be  said 
that  there  were  any  reciprocal  rights  or 
duties.  The  duty  of  paying  taxes  rested  up- 
on the  life  tenants,  and,  should  one  of  the 
remainder-men  have  seen  fit  to  pay  taxea 
allowed  to  become  delinquent  for  the  pro- 
tection of  the  estate,  he  could  not  recover 
any  portion  of  the  amount  so  pidd  from  bis 
coremainder-men.  There  being  no  duty  to 
pay,  there  could  be  no  such  thing  as  an 
enforced  contribution.  It  must  be  manifest 
that,  as  applied  to  such  a  case,  the  rule  con- 
tended for  by  counsel  for  appellants  can 
have  no  force  or  application.  Quite  to  the 
contrary,  the  principle  which  should  be 
made  to  govern  is  that  which  finds  expres- 
sion in  the  opinion  in  the  ease  of  Alexander 
V.  8ully,  60  Iowa,  192.  It  was  there  he'd 
that  one  who,  prior  to  the  issuance  of  a 
tax  deed,  had  occupied  the  relation  of  k 
cotenant  in  remainder,  and  whose  estate  had 
been  terminated  hy  such  deed  without  his 
fault  or  wrong,  may  purchase  tbe  entire  es- 
tate of  the  holder  of  the  tax  title ;  and  this 
he  may  do  for  his  own  exclusive  benefit.  We 
are  content  to  follow  the  doctrine  of  the  ease 
cited,  and,  giving  the  same  application  to 
the  case  before  us,  it  must  be  said  that 
there  was  no  restriction  upon  the  right  of 
tbe  grantees  of  David  Crawford  to  acquire 
and  hold  title  for  th^r  own  benefit.  Tbla 
being  true,  it  remains  to  be  said  that  the 
title  of  the  present  owners,  derived  through 
such  grantees,  is  not  subject  to  attadc  at 
the  hands  of  plaintiffs  and  intervener.  Pku- 
ing  other  matters  of  defense  alleged  and  in- 
sisted upon,  we  conclude  that  witii  respect 
to  the  lands  under  present  consideration  the 
ieeree  of  the  trial  court  was  right,  and 
should  he  affirmed. 

We  may  consider  now  the  effect  of  the 
deed  as  nutde  by  David  Crawford  to  Elixa 
Crawford.  Having  in  mind  the  fact  that 
she,  with  her  husband,  were  simply  life 
tenants  under  the  will  of  Theophilus  Craw- 
ford, Sr.,  we  think  it  clear  thi^  the  deed  ■» 
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made  to  ber  eould  have  no  other  effect  than 
to  restore  the  life  tenaniy  and  the  owner- 
Bliip  of  the  inherited  one-alxth  interest  in 
the  estate  in  remainder.  As  life  tenant,  it 
was  the  plain  duty  of  Mrs.  Crawford  to 
protect,  not  only  her  life  estate,  but  the  es- 
tate in  ronainder,  by  the  pi^nieiit  of  taxes 
when  due.  Olleman  t.  Kelgore,  62  Iowa,  38, 
2  N.  W.  612;  Booth  t.  Booth,  lU  Iowa,  79, 
80  K.  W.  51.  And  oertainly  a  life  toiant 
charged  with  the  duty  of  paying  the  taxes 
will  be  estopped,  as  against  the  remainder- 
mm,  from  dainUng  to  be  the  owner  of  the 
fee  title  under  a  tax  deed,  it  appearing 
that  such  tenant  has  failed  in  his  duty  to 
pay  the  taxes,  and  has  allowed  the  lands 
to  be  sold  therefor;  and  this  is  true  wheth- 
er title  is  songht  to  be  taken  directly 
through  the  medium  of  the  tax  deed  or  by 
eouT^anoe  procured  from  one  who  has  pur- 
ohased  at  the  tax  sale.  In  either  case  the 
transaction  amounts  in  law  simply  to  a  re- 
demption from  the  tax  sale.  To  hold  other- 
wise would  be  to  open  wide  the  door  to  gross 
frauds  and  abuses,  for,  while  a  remainder- 
man may  protect  his  interest  in  expectancy 
by  making  payment  of  taxes,  he  has  the 
right  to  rely  upon  payment  being  made  by 
the  life  tenant,  and  he  may,  therefore,  as 
against  such  tenant,  give  himself  no  con- 
cern during  the  continuance  of  the  life  es- 
tate.  Coorey,  Taxn.  2d  ed.  467. 

Now,  as  the  deed  to  Mrs.  Crawford  had 
the  effect  in  legal  contemplation,  only  to 
redeem  the  lands  from  tax  sale,  and  thus 
restore  the  prior  existing  rights,  it  follows 
that,  speaking  strictly,  by  the  deeds  to  the 
several  defendants  in  these  cases,  in  which 
she  and  her  husband  subsequently  joined, 
there  wab  conveyed  by  them  only  such  inter- 
est as  they  then  had,  to  wit,  the  life  estate 
covering  all  the  lands  thus  conveyed,  and 
the  one-sixth  interest  in  the  estate  in  re- 
mainder derived  thrdugh  the  death  of  their 
son,  Alexander.  As  three  of  the  remainder- 
men joined  in  such  conveyance,  full  title 
was  vested  in  the  grantees,  subject  only  to 
such  rights  as  became  reinvested  in  Charles 
and  Lewis  Crawford,  as  remainder-men,  by 
virtue  of  the  deed  from  David  Crawford  to 
their  mother,  Eliza  Crawford.  This  the 
trial  court  found  and  decreed,  and,  further, 
that  the  interests  thus  reinvested  in  said 
Charles  and  Lewis  Crawford  and  the  legal 
heirs  of  the  latter  continued  in  full  force 
at  the  time  of  the  commencement  of  these 
actions, — tliis  upon  the  theory  that  the  stat- 
ute of  limitations,  pleaded  by  defendants, 
did  not  begin  to  run  until  the  death  of 
Eliza  Crawford  in  the  year  1899. 

The  appeal  of  defendant  Meis  is  addressed 
to  that  portion  of  the  decree  which  denies 
to  him  the  benefit  of  the  statute  of  limita- 
tions, and  this  presents  the  only  remain- 
00  L.S.  A. 


ing  question  in  the  case.  It  is  the  eonten* 
tkm  of  appellee  that,  conceding  the  effect  of 
the  deed  to  Eliza  Crawford  when  made  to 
have  been  as  stated,  still  his  plea  of  the  stat- 
ute should  have  been  sustained.  On  the 
other  hand,  it  is  the  posititm  of  appellants 
that,  taking  the  situation  to  be  aa  stated, 
and  having  it  in  mind  that,  aa  related  to 
the  one-iixth  interest  in  remainder,  the 
possession  of  their  cote  nan  ts  was  their 
possession,  and  that,  as  related  to  the.  life 
estate,  they  had  no  right  of  entry  until  the 
termination  of  such  estate  by  the  death  of 
their  mother,  it  follows  that  the  bar  of  the 
statute  cannot  be  suoeessAilly  asserted  as 
against  them.  Directing  our  attention  to 
the  question  thiaa  made,  it  is  certain  that 
Eliza  CraVford  and  her  husband,  aa  ownwa 
of  a  one-sixth  remainder  interest,  and  there* 
fore  eotenants  in  expectancy  with  the  other 
remainder-men,  conveyed  that  interest  by 
their  deed  to  defendants.  Aside  from  sudb 
one-sixth  interest,  and  strictly  speaking,  it 
is  to  be  said  that  they  conveyed  no  more  1^ 
such  deed  than  the  life  estate  interest  pc»- 
sessed  by  them.  Now,  clearly  enou^,  it  la 
the  genual  rule  that  the  possession  of  one 
tenant  in  common  is  the  possession  of  all 
the  eotenants,  and  inures  to  the  benefit  of 
all.  17  Am.  ft  Eng.  Ene.  Law,  2d  ed.  p.  069, 
and  cases  cited.  But  that  one  eotenant,  or 
a  grantee  thereof,  may  work  an  ouster  and 
disseisin  ot  his  eotenants,  and,  having  held 
adverse  possession  under  claim  of  right  or 
color  of  title  for  the  limitation  period,  may 
assert  full  title,  and  may  Invdce  the  bar 
of  the  statute  in  protection  thereof  as 
against  his  eotenants,  is  also  well-settled 
doctrine.  Buma  v,  Byrne,  45  Iowa,  285 ;  Kin- 
ney V.  Blattery,  51  Iowa,  353,  1  N.  W,  620; 
Bader  v.  Dyer,  106  Iowa,  715,  08  Am.  St. 
Rep.  332,  77  N.  W.  469.  While  in  such  ease* 
an  actual  ouster  must  be  made  to  appear, 
still  this  does  not  of  necessity  mean  an  ac- 
tual physical  eviction.  As  was  said  in  the 
Burns  Case,  it  means  "a  possession  attended 
with  such  circumstances  as  to  evince  a  claim 
of  exclusive  right  and  title,  and  a  denial  of 
the  right  of  the  other  tenants  to  participate 
in  the  profits."  In  Kinney  v.  Blattery  it 
appeared  that  Jane  Dobbins,  a  widow,  died 
seised  of  the  lands  in  question  in  the  year 
1830.  She  left  as  her  only  heirs  at  law  a 
9on,  W.  C.  Dobbins,  and  a  daughter,  Ann  E. 
Dobbins,  since  married  to  J.  W.  Kinney.  In 
1862  the  former  conveyed  the  land  as  his 
own  to  one  Dutton,  and  the  defendant  Slat- 
tery  claims  under  a  conveyance  from  Dut- 
ton. More  than  ten  years  later  Ann  E. 
ICinney  commenced  her  action  to  recover  an 
undivided  half  of  said  land.  The  defend- 
ant pleaded  actual,  open,  and  adverse  pos- 
session for  the  statutory  period.    In  the 

course  of  the  opinion  it  was  said 
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fionrayanee  of  tbe  land  by  W.  C.  Dobbiiu  as 
his  mm,  and  the  poHesnon  taken  by  bis 
Sinmtee  under  such  oonveyanoe,  erfneed  a 
«laim  of  excluuTe  right  and  title,  and  a 
denial  of  tbe  right  of  tbe  plaintiff.  This 
amounted  to  an  actual  ouster  and  disseisin 
of  the  plaintiff."  So,  too.  It  may  be  con- 
eeded  that,  as  the  general  rule,  the  limita- 
tion statute  does  not  begin  to  mn  as  against 
a  remainder-man  nntil  the  termination  of 
the  preceding  estate.  Dugan  t.  Pollett,  100 
HI.  S81;  Van  Ormer  t.  HarUy,  102  Iowa, 
160,  71  N.  W.  241.  But  the  rule  supposes 
an  uninterrupted  continuation  of  the  rela- 
tion of  life  tenant  and  remainder-man.  As 
in  the  ease  of  eotenants,  tt  does  not  apply 
where  there  has  been  an  ouster  and  dis- 
seisin by  tbe  life  tenant,  or  one  claiming 
by  or  throu^  him,  and  this  under  claim 
of  rl^t  or  color  of  title,  followed  by  ad- 
verse possession  for  the  statutory  period. 
In  the  recent  case  of  Marray  v.  Quigley,  119 
Iowa,  6,  97  Am.  St.  Rep.  276,  92  N.  W.  609, 
wo  distinctly  held  that,  especiaily  in  view  of 
onr  statutes  giving  to  remainder-men  and 
Terersioners  a  right  of  action  to  settle  dis- 
puted qnestloM  of  title  notwithstanding  the 
oontinued  existence  of  the  dominant  estate, 
the  bar  of  the  statute  may  be  invoked  as 
against  a  remainder-man,  who,  knowing  that 
his  rights  are  being  disputed  or  assailed, 
has  failed  during  the  limitation  period  to 
assert  such  rights  as  against  one  holding 
possession  adversely,  add  claiming  under 
right  or  color  of  title  to  be  the  sole  owner. 
It  is  thought  by  counsel  for  appellant  that 
the  doctrine  thus  announced  Is  unsound,  and 
^onld  not  be  adhered  to,  but  we  think  other- 
wise. Tlie  rule  involves  no  hardship  and  the 
beneficent  effect  thereof  must  be  to  bring 
up  for  settlement  disputed  questions  of  title 
before  becoming  stale,  and  while  yet  the 
facta  are  within  reach  of  tbe  parties  inter- 
ested. Accordingly,  we  are  content  to  give 
the  doctrine  this  further  recognition,  and 
to  odd  thereto  tbe  sanction  of  our  present 
holding. 

We  may  now  turn  to  the  record  to  ascer- 
tain whether,  as  contended  for  by  appellees, 
the  facts  in  the  instant  cases  warrant  an 
application  of  tbe  matters  of  doctrine  an- 
nounced in  the  cases  to  which  we  have  made 
reference.  It  may  be  noted,  in  the  first 
place,  that  the  conveyances  by  Theophilua, 
Jr.,  and  Eliza  Crawford  were  by  deeds  of 
general  warranty.  The  grantees  paid  the 
full  value  of  the  property,  and  at  once  en- 
tered into  possession.  This  continued  openly 
and  notoriously  down  to  the  time  of  the 
commencement  of  these  actions, — a  period 
of  nearly  thirty  years ;  and  incident  thereto 
they  have  paid  all  taxes  and  made  many  and 
valuable  improvements.  All  this  was  well 
known  to  plaintiff  Charles  Crawford  and  to 
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Lewis  Crawford  in  his  lifetime,  and,  fonov- 
Ing  bis  death,  to  his  heirs.  In  thb  oonnee- 
tion,  it  may  be  said  that  Lewis  Crawford 
become  of  age  about  the  time  the  deeds  to 
defendants  were  ezeonted,  and  Charles  Oaw- 
f6rd  became  of  age  about  the  year  1870,  so 
that  no  question  of  the  rights  of  minors  Is 
involved.  Now,  ft  may  be  conceded  that  a 
critical  examination  of  tbe  records  of  Du- 
buque county,  aided  by  other  evidenee  sug- 
gested thereby,  would  have  revealed  the 
facts  in  rsference  to  the  title  to  the  lands  la 
controvert,  and  that  the  grantees  of  Tbt- 
opbllos,  Jr.,  and  Kliza  Crawford  did  not,  in 
point  ot  fact,  obtain  full  and  perfect  title  to 
such  lands.  But  it  is  essential  only  to  the 
running  of  the  statute  that  there  be  a  good- 
faith  claim  of  ri^t  based  upon  oolor  of 
title.  It  appears  that  Meis  had  no  actual 
knowledge  that  his  titie  was  defective;  on 
the  contrary,  he  acted  upon  the  belief  that 
he  had  perfect  title  in  all  respects,  and  this 
continued  down  to  a  short  time  before  these 
actions  were  brought.  We  conclude,  there- 
fore, that,  taking  Into  oonslderation  the 
character  of  the  oonvesranoes  under  whieh 
appellee  holds,  the  character  of  his  subse- 
quent possession  and  the  period  thereof,  the 
knowledge  of  plaintiffs  and  tbe  Intervoier 
in  respect  of  all  thereof,  a  case  of  advme 
possession  under  ouster  and  disseisin  has 
beni  made  out.  Bee  the  cases  already  cited ; 
elra.  Leach  v.  Ball,  96  Iowa,  620,  64  K.  W. 
790.  This  being  true,  the  lapse  of  time  was 
such  as  that  when  these  actions  were  brou^fe 
the  bar  of  the  statute  of  limitations  had 
long  been  complete. 

It  follows  that  ia  the  Jfetc  Com  the  de^ 
cree  must  he  and  it  Is  affirmed  on  plain- 
tiffs' appeal,  and  reversed  on  defendant's 
appeal.  In  tiie  Luthmen  Otue  the  decree  Is 
affirmed.  In  the  Bartnuin  Case,  as  the 
plaintiffs  were  granted  all  the  relief  to  whldi 
they  could,  in  any  event,  be  entitled,  and  ss 
the  defendants  in  that  case  have  not  ap- 
pealed, the  decree  is  affirmed. 

Afpfrmed  on  plaintiff^  appeal.  Beeened 
on  defendant  Uei^e  appeal. 


T.  B.  PERRY,  Appf., 

CASTNER  et  al. 

(  Iowa  ) 

1.   Power  vtven  »  mniilolpal  eorporm- 
tlOB  ts  cstKbllsh,  widen,  nmrrow,  aM< 
.  repair  lilvliwmTa<  and  to  have  the  earo» 

snperrlaion,  and  control  of  them,  IneludM 

aathorlty  to  permit  areas  to  be  c>oDflt<^cted 
Id  the  sidewalks  to  furnish  accna  to  base- 

Note. — As  to  right  to  make  excSTations  un- 
der hlghwafs  generally,  see  Babbage  t.  Powers, 
1*  L.  E.  A.  898,  «.d  ta^^^ljgp^. 
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menu  ot  kbnttlng  bnlldiasB,  wbere  luch  con- 
atnictioB  haa  beco  put  upon  the  statute  tor 
man;  jeftrs,  and  the  custom  to  malntalo  such 
areas  haa  been  s^eral. 
2.  Tke  ownev  of  a  lot  absttlns  om  « 
•tMot  MHBOtf  evea  wltli  the  eonMBt 
mt  thm  M«alolpal  eorporatloa*  «om> 
■traet  nn  wmm  to  reach  his  basement  up- 
on the  sidewalk  tn  such  a  manner  that  the 
approach  to  and  from  It  Is  In  front  of  his 
nelgbbor'B  propertr,  tberebr  Interferlnff  with 
ttsTCl  In  trait  ot  aneb  property,  and  with 
the  view  to  and  from  It 

(Jane  15,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Monroe  County 
in  favor  of  driendants  in  an  action  bronght 
to  mjoin  the  maintenance  of  an  area  in  a 
ridewalk.  Bevernd. 

Statement       X«d<,  J.: 

The  plaintilf  is  owner  of  lot  6  and  a  atrip 

11  feet  wide  off  the  vest  aide  of  lot  6,  in 
Uodc  11,  in  the  first  snrvey  of  the  city  of 
Albia,  having  a  north  frontage  on  Waahfaig- 
ton  street  of  44  feet.  Thereon  is  a  drable 
two-story  brick  building  cohering  the 
ground  from  the  street  back  90  feet.  The 
first  story  la  divided  lengthwise  into  two 
rooms,  eaeh  22  feet  in  width,  with  large 
show  windows  in  front,  used  tenants  for 
display  of  good*  and  wares  to  attract  cus- 
tomers and  draw  trade.  The  defendant 
Castner  was,  and  the  People's  Savings  Banic 
is  now,  the  fnmer  of  the  remaining  22  feet 
'in  widUi  ctf  lot  6,  on  which  the  former  erect- 
ed a  two-atory  brick  building,  also  running 
back  from  the  street  90  feet,  the  lower  story 
of  which  ia  occupied  as  a  banking  housew 
Washington  street,  with  tiiree  others,  forms 
the  boundary  of  the  public  square,  412% 
feet  square,  in  the  center  of  which  is  locat- 
ed the  courthouse  of  the  county,  and  the 
outer  line  of  these  streets  is  the  fnmtal  line 
of  business  houses  surrounding  it.  Imme- 
diately in  frcmt  these  build^gs  is  a  side- 
walk 12  feet  in  width  to  the  curbstone,  the 
Tonaining  space  bdjig  paved  for  public 
travel.  During  the  past  summer  the  de- 
fendants made  an  excavation  3  feet  wide  and 
8  or  9  feet  deep  along  the  entire  width  of  their 
building  for  a  down  stairway  to  the  base- 
ment underneath.  This  open  space  ifi  walled 
up,  and  is  immediately,  nortii  of  the  lot 
line,  and  in  the  ground  set  apart  for  the 
sidewalk.    All  of  it  ia  covered,  aave  about 

12  feet  to  the  west.  An  iron  railing  about 
3  feet  high  baa  been  placed  along  the  east 
end  north  aide  of  the  part  uncovered  to 
within  23  inches  of  the  line  of  the  walk  in 


front  of  plaintiff's  building,  and  defendant's 
stairway  opening  extends  to  within  10  inches 
of  such  line.  The  plaintiff  alleged  that  this 
open  apace,  with  the  railing  and  stairway, 
is  a  private  as  well  as  public  nuisance;  that 
the  ^dewalk  is  in  the  most  publicly  traveled 
portion  of  the  city;  that  it  i»  often  crowded 
with  pedesMana;  that  property  about  the 
square  commands  a.  high  rental  because  of 
the  location;  that  the  down  stairway,  opoi 
space,  and  railing  tend  to  shut  out  the  view 
of  plaintiff's  premises  which  was  formerly 
enjoyed  by  reason  of  the  width  of  the  side- 
walk; that  defendants  now  of  necessity 
make  petitioner's  walk  a  landing  for  their 
stairway;  that  the  passage  of  persona  down 
and  up  the  stairway  over  plaintiff's  aide- 
walk,  located  at  the  lauding,  interferes  with 
the  free  and  uninterrupted  use  thereof  by 
plaintiff  and  his  tenants;  that  the  view  and 
prospect  of  plaintiff's  premises  is  thereby 
obstructed,  and  their  value  is  lessened,  by 
said  stairway  <^>ening  and  railing;  that  the 
defendants  have  appropriated  put  of  the 
public  sbeet  to  their  private  use;  and  plain- 
tiff prayed  that  they  be  restrained  from 
using  said  stairway  and  be  commanded  to 
close  the  opening,  and  restore  the  sidewalk  to 
the  condition  it  was  in  before  removaL  The 
defendants  answered  (1)  1^  a  general  de- 
nial; (2)  .1^  averring  that  before  the  em- 
struction  of  their  building  Castner  peti- 
tioned the  mayor  and  city  council  of  AlUa 
for  permissi<m  to  construct  the  stairway, 
and  that  such  permission  was  unanimously 
granted,  in  pursuance  of  which  the  build- 
ing wiQi  the  stairway  as  all^^  was  ereot- 
(3)  by  alleging  that  plaints  had  re- 
cently constructed,  snd  now  maintains,  a 
stairway  abutting  on  the  sldemlk  of  the 
piUiIic  square  similar  to  that  complained  of, 
and  more  dangerous  and  unsighUy,  and  Is 
therein  estoppiBd  from  maintaining  this  ac- 
tion; and  (4)  that  the  stairway  is  abso- 
lutely essential  to  the  use  and  nijt^ment 
of  defendant's  property,  and  constructed  ac- 
cording to  the  custom  prevailing  in  Albia. 
Thereupon  the  plaintiff  replied  (1)  by  ad- 
mitting the  applicatirat  to  the  mayor  and 
city  council  as  allied,  but  averring  the 
consent  was  not  by  ordinance;  (2)  d^led 
the  authority  of  the  atj  council  to  permit 
the  appropriation  of  any  portion  of  the  aide- 
walk  to  private  use,  and  alleged  that  what- 
ever acti<m  or  authority  the  city  council 
might  have  assumed  to  give  was  illegal, 
and  conferred  no  rights  on  defendants;  (3) 
admitted  that  be  had  constructed,  and  now 
maintains  a  down  stairway,  but  that  it  is 
not  upon  a  public  sidewalk  of  a  street,  and 


22  L.  B.  A.  393 ;  and  Canandalgna  v.  Foster,  41 
L.  B.  A.  554. 

Aa  to  power  of  city  to  grant  right  to  con- 
atract  sabwaj  under  street,  see  Btate  em  rek 
66  L.  R.  A. 


St,  Louts  Uoderffround  Service  Co.  v.  Murphy, 
34  U  R.  A.  369,  and  note,-  also  State  w  rel. 
National  Habwaj  Co.  v.  St  Louis,  42  L.  B.  A. 

118. 
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IB  entirely  diBconnected  from  anything  in- 
Tolved  in  this  actitm.  The  defendants  de- 
murred to  the  first  two  counts  of  the  reply 
on  the  ground  that  the  city  had  full  aii< 
thnrity  to  grant  permission  for  the  con- 
struction of  the  open  stairway  and  railing 
as  allied,  and  to  the  third  count  for  that 
plaintiff  appeared  to  he  enjoying  privileges 
he  was  seeking  to  deny  others.  The  demur- 
rer to  the  third  count  was  overruled,  and 
that  to  the  first  two  counts  of  the  reply  was 
sustained.  As  plaintiff  elected  to  stand  on 
the  ruling,  his  petition  was  dismissed,  and 
he  appeals. 

Mr.  T.  B.  Penr  in  propria  persona. 

ItmAA,  J.,  delivered  fhe  opinion  of  the 
court: 

For  the  purposes  of  the  ruling  on  the 
demurrer  the  allegations  of  tlie  pleadings 
in  so  &r  aa  they  assert  the  excavation  of 
the  opening  in  the  street,  the  construction 
of  the  down  stairway,  and  the  railing  about 
it,  and  that  these  occasioned  injury  to  plain- 
tiff distinct  from  that  to  the  general  pub- 
lie,  must  be  accepted  as  true.  Possibly  some 
difficulty  may  be  experienced  in  the  proof; 
but  with  that  we  have  no  concern  at  this 
time.  The  sole  question,  then,  is  whether, 
concetling  the  facts  to  be  as  stated,  the  per- 
mission granted  by  the  city  eoun<Kl  affords 
any  defense.  It  may  be  safely  laid  down  as 
a  general  rule  that  "public  highways  be- 
long from  side  to  side  and  from  end  to 
end  to  the  public,"  and  **the  public  arc  en- 
titled, not  only  to  the  free  passage  along 
the  highway,  but  to  a  free  passage  along  all 
of  it  not  in  actual  use  of  some  other  trav- 
eler." This  necessarily  includes,  not  only 
the  portion  made  use  of  by  wagons,  oar- 
riages,  and  the  like,  hut  the  sidewalks  as 
well.  State  v.  Berdetta,  73  Ind.  186,  38 
Am.  Rep.  117;  Scopp  v.  Bt.  Louit,  117  Mo. 
131,  20  L.  R.  A.  783,  22  S.  W.  808.  Tlie 
consensus  of  judicial  opinion  is  to  the  effect 
that  any  permanent  encroachment  on  a  pub- 
lic street  which  interferes  with  or  impedes 
its  free  use  for  travel  ctmstitutes  a  nui- 
sance. Savage  v.  Salem,  23  Or.  381,  24  L. 
R.  A.  787,  37  Am.  St.  Rep.  688,  31  Pac.  832. 
The  temporary  use  of  streets  for  the  deposit 
of  building  material,  the  conveyance  of 
goods  by  tradesmen,  and  in  other  ways, 
need  only  be  adverted  to.  The  necessity  of 
such  encroachments  is  sufficient  for  their 
justification.  See  note  to  Callanan  v.  Oil- 
man, 1  Am.  St.  Rep.  831 ;  Raymond  v.  Kese- 
berg,  84  Wis.  302,  10  L.  R.  A.  643,  64  N.  W. 
612.  Even  these  are  not  to  be  unreasonably 
prolonged.  Dut  obstructions  which  are  per- 
manent, and  interfere  with  the  free  and  un- 
impeded use  of  the  street,  although  enough 
space  may  be  left  for  the  passage  of  travel- 
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ers,  are  nuisances,  which  may  he  abated. 
Thus  a  show  case  in  front  of  a  store,  a  bay 
window  16  feet  above  the  sidewalk,  and 
projecting  over  it  3*^  feet,  a  fruit  stand 
encroaching  on  the  sidewalk,  a  show  board 
extending  11^^  inches  over  the  sidewalk  in 
front  of  a  shop,  a  1<^  in  the  street  at  the 
tfareahold  of  a  gate,  scales  for  private  use 
in  the  street,  have  all  been  declared  nui- 
sances. See  above  note;  Heimer'a  Appeal, 
100  Pa.  182,  46  Am.  Rep.  373;  OoateUo  T. 
State,  108  Ala.  45,  36  L.  R.  A.  303,  18  So. 
820;  Barling  v.  Weat,  29  Wis.  307,  9  Am. 
Rep.  570;  Emerson  v.  Baheoek,  66  Iowa, 
267,  66  Am.  Rep.  273,  23  N.  W.  656.  The 
court  in  State  v.  Eeem,  69  H.  122,  48  L. 
R.  A.  102,  45  Atl.  266,  in  declaring  a  bi^ 
window  8  feet  above  the  sidewalk  an  ob- 
struction, said:  "The  public,  however,  is  en- 
titled to  the  full  and  free  use  of  all  the 
territory  embraced  within  the  limits  of  a 
hi^way,  not  only  for  actual  passage,  but 
for  all  purposes  that  are  Intimately  inci- 
dent thereto.  Every  actual  encroadiniait 
upim  a  highway  by  the  erection  of  <i  building 
or  fence  tliereon,  or  any  other  pmnanoit  or 
habitual  occupation  thereof.  Is  an  inraatmi 
of  the  public  right,  even  though  it  does  not 
operate  as  an  aotnal  obatmction  t«  public 
travel."  Bee,  generally,  as  to  things  over- 
hanging streets,  note  to  BageretovM  v.  Wit- 
mer,  39  L.  R.  A.  667.  The  people  are  en- 
titled to  make  use  of  all  parts  of  the  street. 
Ooodridh  T.  BurUngton^  0.  R.  d  N.  tt.  Oo. 
103  Iowa,  412,  72  N.  W.  658.  In  a  leeent 
Indiana  case  the  court  declared  that  the 
permanent  and  exelusiTe  use  and  occnpan<7 
of  any  public  street  or  highway  by  nny  per- 
son by  the  erection  or  maintenance  of  any 
structure  thereon,  beneath  or  above  Its  sui^ 
face,  which  wrongfully  obstrud»  sndi  street 
or  highway,  is  a  public  nuisance,  punishable 
OS  a  misdemeanor.  Bybee  v.  State,  94  Ind. 
443,  48  Am.  Rep.  176.  These  general  prin- 
ciples are  too  well  established  to  call  for  aa 
extended  citation  of  the  authority.  The  main 
dilficnlty  arises  in  determining  whether  a 
cellar  or  area  way  Is  an  obs^ction,  end, 
if  so,  whether  their  construction  may  be  per- 
mitted by  municipal  authority.  In  this 
state  the  title  to  the  streets  is  In  the  city, 
and  by  S  751  of  the  Code  power  is  conferred 
upon  it  ."to  establish,  lay  off,  open,  widen, 
straighten,  narrow,  vacate,  extend,  improve, 
and  repair,  streets,  highways,"  etc..  and 
S  763  it  is  given  "the  care,  supervision,  and 
control  of  all  public  highways,  streets,  ave- 
nues, alleys,  public  squares,  and  commons 
within  the  city,  and  shall  oanee  tite  same  to 
be  kept  open  and  in  repair  and  free  from 
nuisances."  But  for  the  custom  of  making 
use  of  part  of  the  streets  as  areas  for  light 
and  to  furnish  acoeas  to  baaraienta  since  the 
organlzatitm  of  the  state,  w*~ahould  eneil- 
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ence  difficulty  in  tiie  interpretation  of  these 
Btatutes.  For  more  than  Afty  years  cities 
and  towns  have  assumed  that  the  power  to 
care  for,  supervise,  and  control  the  atreeta 
included  the  right  to  permif  their  reasonable 
use  by  abutting  owners  in  obtaining  access 
to  all  parts  d  their  property,  and  Buch  au- 
thority has  been  recognized  by  this  court. 
In  Davin  v.  CUntoH,  50  Iowa,  S8d,  it  was 
held  that  an  area  could  not  be  constructed 
under  the  sidewalk  without  complying  with 
oonditions  imposed  by  the  city.  In  Emenon 
T.  BttbcotA,  06  Iowa,  257,  66  Am.  Rep.  273> 
23  N.  W.  6S6,  though  scales  had  been  lo- 
cated 1^  permiBsion  of  the  town,  as  this  was 
but  a  license,  the  court  held  it  might  order 
their  removal.  In  Day  v.  Mt.  Pleasant,  70 
Iowa,  103,  30  N.  W.  853,  the  eonrt  re- 
marked :  "We  know  of  no  rule  of  law  which 
forbids  the  construction  of  ways  in  the  side- 
walk to  cellars  under  adjacent  buildings." 
In  Keyea  v.  Cedar  Falls,  107  Iowa,  609, 
■  78  N.  W.  227,  is  found  this  language: 
"Areas  for  light  and  basement  windows  and 
descents  are  necessary  in  order  to  carry  on 
faurinen  in  a  cii^;  and,  if  such  excavations 
are  properly  guarded  or  covered  after  com- 
pletion, th^  do  not  in  themeelvea  constitute 
a  nuisance."  In  view  of  these  expressions, 
the  interpretation  put  on  the  statute  for 
many  years,  and  the  universal  uee  of  the 
streets  close  to  buildings  for  areas  and  cel- 
lar stairways,  we  are  not  ready  to  say  that 
the  power  to  permit  them  is  not  included  in 
the  sections  of  the  Code  quoted.  Indeed, 
the  necessities  of  modem  life  demand  the  lo- 
cation of  many  obstacles  in  the  highway 
which  in  the  olden  time  would  not  have  been 
tolerated  even  in  the  King,  who,  according 
to  Blackstone,  might  not  license  purpres- 
turea.  Such  are  the  poles  used  in  the  oper- 
ation of  telephone,  telegraph,  and  street- 
railway  systems;  the  curbetone,  parking, 
and  the  like.  In  the  congested  portions  of 
large  cities  the  use  of  basements  are  of  great 
value,  and  the  eoRstruction  of  area  ways 
seems  to  be  a  necessity.  In  Guatafson  v. 
Hamm,  50  Minn.  344,  22  L.  R.  A.  66S,  57 
N.  W.  1054,  the  court,  in  holding  a  private 
street  railway  might  not  be  allowed  to  cross 
a  street,  distinctly  recognized  "the  right  of 
an  abutting  owner,  under  certain  municipal 
r^^ations,  to  use  a  part  of  the  street  for 
areas  for  the  purposes  of  accees  to  basements 
for  the  temporary  storage  of  building  ma- 
terial, for  laying  underground  pipes  to  con- 
nect with  water  and  gas  mains.  .  .  . 
These  are  all  really  included  in  the  general 
right  to  use  a  street  for  purposes  of  access 
to  the  abutting  premises,  and  have  been 
long  sanctioned  as  Intimate  street  uses." 
In  Jorgensen  r.  Squires,  144  N.  Y.  280,  39 
N.  E.  373,  the  cellar  way  projected  into  the 
sidewalk  a  distance  of  5  feet  from  the  build- 
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ing,  and  the  court  held  permission  1^  the 
city  to  be  implied  from  long  usage,  and  de- 
clared that  the  city,  under  its  ancient  char- 
ters and  the  consolidation  act  of '  1882,  had 
the  power  to  grant  such  permission.  Don- 
nettif  V.  RooheBter,  166  N.  T.  316,  69  Ht.  B. 
089.  See,  contra,  Elliott,  Roads,  SS  663, 
691;  Bmilh  v.  MoDouxU,  148  HI.  61.  22  L. 
B.  A.  393.  36  N.  E.  141. 

But  it  does  not  follow  that  the  municipality 
may  authorize  the  location  or  construction 
of  an  area  way  so  as  to  work  an  injury  to 
the  property  of  an  adji^ing  owner.  While 
the  council  is  to  exerdse  control  over  the 
streets,  this  Is  coupled  with  the  restriction 
that  in  doing  so  it  "shall  cause  the  same  to 
be  kept  open  and  in  repair  and  free  frtnn 
nuisances."  This  does  not  mean  that  noth- 
ing shall  be  allowed  in  the  street,  but  that 
the  street  shall  be  kept  free  fnnn  obstadea 
whid)  impede  public  travd.  In  exercising 
control  over  the  streets,  however,  the  coun- 
cil ought  not  to  be  allowed  to  encroach  on 
private  rights.  The  abutting  owner  has  an 
intereat  in  the  street  peculiar  to  his  situa- 
tion, and  distinct  from  any  he  may  claim  as 
a  citizen  of  the  munidpalitj.  Long  v.  Wil- 
son, 119  Iowa,  267.  60  L.  R.  A.  720,  97  Am. 
St.  Rep.  315,  93  N.  W.  282.  He  is  not  only 
entitled  to  freedom  of  ingress  and  egress, 
but  to  all  the  advantages  of  a  street  main- 
tained as  the  law  directs.  This  includes 
the  view  incident  to  an  unobstructed  street. 
No  one  would  claim  for  the  city  the  right 
to  shut  this  off  by  suspending  a  placard  in 
front  of  a  building,  even  though  it  did  not 
interfere  with  travel.  On  this  ground,'  the 
erection  of  bay  windows  projecting  in  the 
street  so  as  to  cut  off  the  adjoining  oMmer's 
view,  even  though  authorized  by  the  city, 
has  been  enjoined.  John  Aniafield  Co.  v. 
Edtoard  B.  Oroesfnan  d  Co.  98  111. 
App.  ISO.  The  method  adopted  in  ob- 
structing the  view  is  not  material.  See 
Snyder  v.  Ft.  Madison  Street  R.  Go. 
105  Iowa,  284.  41  L.  R.  A.  345,  76  K. 
VV.  179.  The  street  is  not  kept  open  as  ex- 
acted by  law  when  this  is  done.  In  the  in- 
stant case  the  petition  alleges  that  the  up- 
per step  of  the  stairway  ia  within  10  inches 
and  the  railing  within  23  inches  of  the  lot 
line.  This,  of  necessity,  makes  of  the  walk 
in  front  of  plaintifTs  premises  a  landing 
place  for  those  going  to  and  from  the  defend- 
ant's basement.  In  other  words,  the  defend- 
ant ia  not  content  with  appropriating  a 
portion  of  the  street  in  frtmt  of  its  own  lot 
in  order  to  obtain  access  to  its  basement,  but 
insists  upon  the  right  to  a  part  of  that  in 
front  of  the  plaintiff's  building.  The  use 
of  such  walk  aa  a  landing  place  may  at 
times  as  effectually  cut  off  the  view  from  his 
window  as  the  construction  of  a  bay  window 
or  other  projection  near  it,  or  Ihe.erectipiL. 
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ot  a  telephone  pole  in  front  of  it.  Poasibly, 
as  to  people  coming  from  and  returning 
toward  the  direction  of  plaintiff's  store 
building,  there  may  not  be  just  cause  of 
complaint;  but  even  then  this  travel  would 
likely  draw  closer  to  his  show  window. 
Those  cr<ming  from  the  opposite  direction 
would  necessarily  come  to  the  walk  in  fnmt 
of  his  window  in  turning  to  go  down  or  up- 
on coming  up  to  go  away,  and  thereby  ob- 
struct the  view  from  within  and  of  travelers 
along  the  street  from  without.  Wliile  we 
are  inclined,  because  of  long  usage,  to  up- 
hold the  reasonable  use  of  a  street  in  front 
of  a  lot  for  area  ways  and  for  access  to  the 
basements,  when  this  will  not  impede  travel, 
we  are  not  ready  to  say  that,  even  by  con- 
sent of  the  city,  the  owner  of  a  lot  may,  in 
addition  thereto,  also  appropriate  for  such 
purposes  a  portion  of  the  street  in  front  of 
his  neighbor's  property,  to  the  injury  of  the 
latter.  Whether  injury  reeults  in  a  particu- 
lar case,  and  to  what  extent,  neceesarily  de- 
pends BORiewhat  upon  the  amount  of  travel 
on  the  street,  and  especially  up  and  down 
the  cellar  way.  For  the  purposes  of  this 
case  il  is  enough  that  such  injury  is  alle^. 
It  should  be  added  that  the  permission  of 
the  city  was  merely  to  construct  the  area 
way  without  reference  to  the  manner  of  con- 
struction. 

We  coududo  that  the  demurrer  should 
have  been  overrulvd.  Hcveracd. 


Lillian  WHITE 
r. 

BROTHERHOOD   OF   AltlERICAN  YEO- 
MEN. 


Florenn:  H.   EASTER,   Intervener,  Appt. 

(  Iowa  ) 

A  divorce  does  not  termlaBte  tbe  rlslita 
of  tbo  woKM  In  a  benefit  certificate  on 
the  man's  life  where  It  li  made  payable  to 

ber  by  name  and  the  statntea  permit  such 
certificate  to  be  Issued  In  favor  of  the  wife 
or  legatee,  white  no  attempt  Is  made  to 
vheoRe  the  beuefidary  after  the  divorce. 

(Jnne  8,  1904.) 

AP1*EAL  by  intervener  from  a  judgment 
of  thp  District  Court  for  Jaaper  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  enforce  payment  of  the  amount  alleged  to 
be  due  on  a  mutual  benefit  certificate.  Re- 
veraed. 

SoTB, — As  to  effect  of  divorce  on  wife's  right 
to  Insurance  oD  husband's  life,  see  also  Over> 
talser  V.  Untual  U  Ins.  <'o  SO  L.  R.  A.  353. 
and  note. 
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Statement  by  Bherwlm,  J.; 

The  defendant  is  a  mutual  benefit  asso- 
ciation organized  under  the  laws  of  this 
state.  A.  J.  White  held  a  certificate  of 
membership  therein,  by  the  terms  of  which 
the  defendant  undertook  to  pay  to  FloreQoe 
H.  White,  who  was  then  his  wife,  the  sum 
of  $1,000  upon  his  death.  Thereafter  Flor- 
ence H.  White  was  divorced  from  the  mem- 
ber, A.  J.  White,  and  he  married  the  appel- 
lee herein.  He  died  without  having  changed 
his  beneficiary,  and  Lillian  White,  his  wid- 
ow, brought  this  suit  to  reoonr  on  the  cer- 
tificate. Florence  H.  Easter,  formerly 
Florence  H.  White,  who  was  named  as  the 
beneficiary,  intervened,  claiming  under  the 
terms  of  the  certificate.  The  intervener's 
demurrer  to  the  petition  was  overruled,  and 
appellee's  demurrer  to  the  petition  of  inter- 
vention was  sustained.  The  intervener  ap- 
peals. 

ifr.  E.  E.  BlamaliKrd,  for  appellant: 
The  poliqy  was  payable  to  Florence  H. 
White,  related  to  tbe  member  as  wife.  The 
last  clause  is  descriptive  of  the  benefitdaiy 
only. 

Overhiser  v.  OverMner,  63  Ohio  St  77,  SO 
L.  R.  A.  555,  81  Am.  St.  Rep.  612,  57  N.  E. 
005;  Courtoi*  v.  Grand  Lodge^  A.  O.  V,  W. 

135  Gal.  552,  87  Am.  St.  Rep.  137,  67  Pac 
070. 

U  the  by-laws  of  a  benefit  society  proridv 
that  the  beneficiary  shall  be  one  or  more 
members  of  his  family,  or  someone  related 
to  him  by  blood,  or  "who  shall  be  dependent 
upon  him,"  such  provision  must  be  con- 
strued as  referring  to  the  relationship  at 
the  date  of  the  certificate,  and  a  designation 
of  a  beneficiary,  valid  at  its  inception,  so  re- 
mains, although  Bueh  relationship  has 
ceased  divorce  or  otherwise  stipulated 
in  the  contract  of  membership. 

Courfoifi  V.  Grand  Lodge,  A.  0.  U.  W.  135 
Cal.  552,  87  Am.  St.  Rep.  137,  67  Pac.  970; 
Connecticut  Mut.  L.  Jna.  Co,  v.  Schaefer.  04 
S.  457.  24  L.  ed.  261;  Overhiner  v.  Over- 
hiser,  63  Ohio  St.  77,  60  L.  R.  A.  555.  81 
Am.  St  Rep.  612,  57  K.  E.  965. 

The  assured  is  strictly  bound  to  make  the 
change  in  exactly  the  manner  laid  down. 

Courtoit  V.  Grand  T^dge,  A.  O.  U.  W. 

136  Cal.  652,  87  Am.  St  Rep.  137.  67  Pac. 
070;  Wendt  v.  /oun  L.  of  U.  72  Iowa,  6S2. 
34  N.  W.  470;  HtepluMaott  v.  Stephenson, 
M  Iowa,  534,  21  N.  W.  10. 

The  beneficiary  has  a  right  to  tlie  pro- 
ceeds of  the  certificate,  subject  only  to  the 
right  of  the  member  to  change  the  benefi- 
ciary, according  to  the  terms  of  the  by-laws, 
which  are  a  part  of  the  contract. 

MeUotca  v.  llelloKM,  61  K.  H.  137;  Cote- 
man  V.  Supreme  Lodge,  K.  of  B.  18  Mo. 
App.  ISO;  M  nult  v.  loica  L.  of^H.  72  lowa. 
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682,  34  N.  W.  470;  HolUtnd  v.  Tajflor,  111 
Ind.  121,  12  K.  £.  116;  Stepkenson  v. 
Stephenton,  64  Iowa.  534,  21  N.  W.  19; 
Hotel-MeA'a  Mut.  Ben.  Asto.  v.  Broum,  33 
Fed.  II. 

This  makes  the  interest  of  the  beneficiary 
an  expectancy;  but  this  expectancy  becomes 
vested  at  death,  unless  the  member  has,  in 
the  manner  prescribed,  defeated  it  by  the 
u£5rmative  act  of  changing  the  beneficiary. 

Ireland  v.  Ireland,  25  N.  Y.  Week.  Dig. 
335,  42  Hun,  S12;  Mellotca  v.  Mellows,  61 
N.  H.  137;  Niblack,  Ben.  Soc.  pp.  218,  416. 

If  the  intervener  was  the  wife  when  made 
the  beneficiary,  she  had  an  insurable  interest 
in  the  life  of  her  husband,  and,  if  there  was 
an  adequate  insurable  interest  at  the  incep- 
tion of  the  contract,  the  same  is  not  avoided 
because  of  a  ceBtation  of  the  inaunUile  Inter- 
eat. 

OourtoiM  v.  Orand  Lodge,  A.  0.  U.  W.  135 
Cal.  662,  87  Am.  St.  Bep.  137,  67  Fac.  070; 
Connecticut  Mut.  L.  Ins.  Co.  v.  Schaefer,  94 
U.  S.  457,  24  L.  ed.  261;  Hawla  v.  Ameri- 
can Mut.  L.  Ins.  Co.  27  N.  Y.  282,  84  Am. 
Dec.  280;  Scott  v.  Dickson,  108  Pa.  6,  56 
Am.  Rep.  192;  Corson's  Appeal,  113  Pn.  433, 
67  Am.  Bep.  479,  6  Atl.  213;  Central  ^at. 
Bank  v.  Hume,  128  U.  S.  195,  32  L.  ed.  370, 
9  Sup.  Ct.  Rep.  41;  Overhiser  v.  Overkiser, 
63  Ohio  St.  77,  50  L.  R.  A.  555,  81  Am.  St. 
Rep.  612.  57  N.  £.  965;  Bacon.  Ben.  Soc.  S 
253;  Sides  T.  Kniakerhocker  L.  Ins.  Co.  16 
Fed.  650. 

No  one  but  the  assured  had  any  control 
over  this  expectancy,  and  he  failed  to  exer- 
cise that  control. 

Said  expectancy  becomes  a  vested  right  by 
the  death  of  the  assured. 

Wendt  V.  loica  L.  of  H.  72  Iowa,  686,  34 
N.  W.  470. 

When  a  married  woman  is  named  as  ben- 
eficiary in  a  policy  of  insurance  on  the  life 
of  her  husband,  she  is  entitled  to  the  pro- 
ceeds of  the  policy,  notwithstanding  a  di- 
vorce obtained  by  her  before  his  death. 

Connecticut  Mut.  L.  Ins.  Co.  v.  Schaefer,  94 
U.  S.  457,  24  L.  ed.  251;  Mationic  Mut.  Re- 
lief Asso.  V.  McAulep,  2  Mackey.  70;  Mc- 
Kee  V.  Phoenia}  Ins.  Co.  28  Mo.  383,  75  Am. 
Dec.  129;  Sides  v.  Knickerbocker  L.  Ins.  Co. 
16  Fed.  650;  Overhiser  v.  Overhiser,  63  Ohio 
St.  77,  60  L.  R.  A.  556,  81  Am.  St.  Rep.  612, 
57  N.  E.  9(15 ;  Courtois  v.  Grand  Lodge.  A.  0. 
V.  W.  135  Cal.  562,  87  Am.  St.  Rpp.  137.  67 
Pac.  970;  Overhiser  v,  Overhiser,  14  Colo. 
App.  I,  59  Pac.  76;  Wist  v.  Grand  Lodge  A. 
O.  U.  W.  22  Or.  271,  li9  Am.  St.  Rep.  003, 
29  Pac.  610;  Masonic  ilut.  Ben.  Soc.  v. 
Burkhart,  110  Ind.  192,  10  K.  E.  79,  11  N.  E. 
449. 

The  provisions  of  the  constitution  and  by- 
laws of  a  benefit  association  constitute  a 
part  of  the  contract,  and  from  these  and  the 
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benefldaiy  certificate  mnst- be  gathered  every 
right  of  assared  and  benefldary,  and  the 
right*  of  the  parties  must  be  measured  and 
determined  by  the  contract  itself;  and,  in  so 
doing,  the  usual  rules  of  construction  ap- 
plied to  contracts  generally  must  be  ob- 
served. 

Ckartrand  v.  Brace,  16  Colo.  22,  12  L.  R. 
A.  209,  25  Am.  St.  Rep.  235,  26  Pac.  152; 
Supreme  Council,  R.  T.  of  T.  v.  Curd,  111  HI. 
288;  Worley  v.  'Northwestern  Masonic  Aid 
Asso.  10  Fed.  227 ;  Golden  Star  Fraternity  v. 
Martin,  69  N.  3.  L.  207,  36  Atl.  908;  Bar 
con,  Ben.  Soc.  S  177. 

Mr.  A.  T,  Brown  for  appdlea 

Bbenrts,  J.,  delivered  the  (pinion  of  the 

court: 

As  will  be  noticed  from  the  facts  stated, 
the  contest  is  between  the  widow,  Lillian 
White,  and  the  divorced  wife,  who  is  the 
beneficiary  named  in  the  certificate,  and  who 
was  at  the  time  it  was  issued  the  wife  of  A. 
J.  White. 

The  undertaking  of  the  contract  was  to 
pay  the  sum  therein  named  to  Florence  H. 
White  related  to  the  member  as  wife.  Sec- 
tion 1824  of  the  Code  provides  as  follows: 
"No  fraternal  association  created  or  organ- 
ized under  the  provisions  of  this  chapter 
shall  issue  any  certificate  of  membership  to 
any  person  under  the  age  of  fifteen  years, 
nor  over  the  age  of  sixty-five  years,  nor  un- 
lesb  the  beneficiary  under  said  certificate 
shall  be  the  husband,  wife,  relative,  legal 
representative,  heir,  or  legatee  of  such  mem- 
ber." One  of  the  expressed  objects  of  the 
defendant  association  was  to  bestow  sub- 
stantial financial  benefits  "upon  .  .  . 
the  family,  widow,  heirs,  blood  relation,  and 
such  others  as  may  be  permitted  by  the  laws 
of  the  state  wherein  this  brotherhood  shall 
operate,"  and  its  constitution  and  by-laws 
permitted  a  change  of  beneficiaries  upon 
certain  conditions.  Wljen  the  certificate 
was  issued  the  appellant  was  the  wife  of  A. 
J.  White,  and  was  one  of  the  class  of  per- 
sons designated  by  the  statute  and  by  the 
laws  of  the  order  as  a  competent  beneficiary. 
The  statement  that  she  was  related  to  the 
member  as  wife  was  descriptive  of  her  re- 
lation to  him,  and  did  not  in' itself  provide 
for  payment  to  his  widow  only.  Overhiser 
V.  Overhiser,  63  Ohio  St.  77,  50  L.  R.  A. 
552,  81  Am.  St.  Rep.  612,  57  N.  E.  965; 
Courtois  V.  Orand  Lodge,  A.  0.  V.  W.  136 
Cal.  552,  87  Am.  St.  Rep.  137,  67  Pac.  970. 

The  statute  provides  only  for  the  relation- 
ship that  shall  exist  when  the  certificate  is 
issued,  and  does  not  in  words,  or  by  fair  im- 
plication, limit  payment  to  those  only  who 
occupy  such  relation  at  the  time  of  death. 
It  wab  the  evidrat  intent  of  thfi^legislature 
to  prohibit  anything[^ij^g,^^;f)^f,gfe 


166 


TOWA  SUFBEHE  COUBT. 


bling  ccmtracta,  aad  to  so  limit  the  benefi- 
ciaries as  to  accomplish  such  a  result.  Un- 
der the  statute  and  under  the  laws  of  the 
order  the  member's  legatee  may  be  his  bene- 
flciaiy,  and  this  without  reference  to  who 
the  l^atee  may  be.  A  person  may  will  his 
property  as  he  pleases,  and  it  is  therefore 
evident  that  the  statute  was  not  intraded  to 
limit  beneficiaries  to  those  for  whom  the 
law  would  provide  in  the  absence  of  a  last 
will  and  testamoit.  When  the  certificate 
was  issued,  the  benefieiary  being  one  of  the 
class  named  by  the  statute  and  hy  the  laws 
of  the  order,  it  created  a  valid  ecmtraet  with 
the  member,  agreeing  to  pay  the  sum  there- 
in named  to  the  named  beneficiary.  True, 
the  member  had  the  right  to  change  his  ben- 
eficiary, but  he  did  not  do  so,  nor  attempt 
to  do  so,  and  we  see  no  reason  why  we 
should  change  the  contract  and  deprive  the 
appellant  of  the  proviuon  which  was  thus 
made  for  her.  It  is  a  well-rec<^ized  rule 
"that  a  policy  of  life  insurance  or  a  desig- 
nali<m  of  a  beneficiary,  valid  in  its  incep- 
tion, remains  so  although  the  insurable 
interest  or  relationship  of  the  beneficiary 
has  ceased,  unless  it  is  otherwise  stipulated 
in  the  contract."  Bacon,  Ben.  Soc.  S  253; 
Coimeeticttt  Sfut.  h.  Inn.  Co.  v.  Bohaefer,  94 
U.  8.  457.  24  L.  ed.  261. 

This  rule  has  been  held  not  to  obtain, 
however,  where  tlie  beneficiaries  are  re- 
stricted to  the  family,  relations,  or  depend- 
ents, as  was  the  case  in  Tyler  v.  Odd  Feh 
lotcs'  Mut.  Relief  Asso.  145  Mass.  184,  13  X. 
E.  360,  relied  upon  by  the  appellee.  There 
it  was  stipulated  that  payment  should  be 
made  to  the  person  designated      the  mem- 


ber, "provided  such  ^serson  was  an  heir  or 
member  of  decedent's  family."  This  limita- 
tion was  held  to  be  eontrollii^,  and  the 
wif^  who  was  named  as  beneficiary  and  had 
been  divorced,  not  being  an  hdr  or  member 
of  the  family  of  the  deceased  at  the  time  of 
his  death,  was  held  incompetent  as  a  benefi- 
ciary, taid  recovery  was  for  that  reason 
alone  denied.  Uad  the  certificate  before  us 
been  in  terms  payable  to  the  wife  or  to  the 
widow  of  the  deceased,  we  think  a  divorce 
would  have  excluded  the  them  wife,  becanse 
of  the  absence  of  sudi  relatitmship  at  the 
time  of  death,  but  we  have  an  entirely  dif- 
ferent case  to  deal  with.  It  is  also  worthy 
of  nocice  that  Mr.  White  made  no  effort  to 
change  his  benefieiary,  although  he  had  the 
right  to  do  so,  and  Icnew  that  his  former 
wife  n-as  expressly  named  as  his  benefieiary 
in  the  certificate.  A  married  woman  named 
as  beneficiary,  in  a  policy  of  insurance  on 
the  life  of  her  husband,  is  entitled  to  the 
proceeds  of  the  polity,  notwithstanding  a  di- 
vorce obtained  by  her  before  his  death.  Con- 
neotiout  Mut.  h.  Ina.  Co,  v.  Sohaeftr,  94  U- 
S.  467,  24  L.  ed.  251;  Overhiaer  v.  Ooer- 
hia^r,  63  Ohio  St.  77,  60  L.  R.  A.  552,  81 
Am.  St.  Rep.  612.  67  N.  E.  066;  Oourtots  v. 
Grand  Lodge,  A.  O.  V.  W.  136  Cal.  662,  87 
Am.  St  Rep.  137,  67  Fac.  970;  McOrew  v. 
Mutual  L.  In$.  Co.  132  Cal.  85,  84  Am. 
St.  Rep.  20,  64  Fac.  103;  OvflrAteer  v. 
Overhiter,  14  Colo.  App.  1,  60  Pac  76;  Ba- 
con, Ben.  Soc.  8  253. 

We  reach  the  conclusion  that 'the  demur- 
rers were  wrongly  sustained,  and  the  judg- 
ment M  reom-eed. 
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J.  B.  BILLARD,  Plff.  iti  Err., 

V. 

BOARD  OF  EDUCATION  OP  THE  CITY 
OF  TOFEKA. 

(  Kan  ) 

*A  public  school  tCKcher,  who.  tor  the 
pnrvoM  of  quieting  the  pvplli  and 
prcparinic  them  for  their  rearnlar 
■tadlea  repeats  the  Lord's  Prayer  and  the 
Twentj-Tblrd  Psalm  as  a  momlDS  exercise, 
without  commenf  or  remark.  In  wblch  nooe 
of  the  pupllB  are  required  to  participate,  1b 
Dot  conductinf;  a  form  of  religious  wnrshlp, 
or  teacblDg  sectarian  or  religious  doctrine. 

(April  0,  1904.) 
•Headnote  by  Gucaira,  J. 

NOTS.— -As  to  reading  of  Bible  In  schools,  see 
also,  hi  this  series,  State  e»  rel.  Weiss  v.  Dis- 
trict Board,  7  L.  H.  A.  330 :  Pfelffer  v.  Board 
of  BducfttiOD,  42  L.  R.  A.  S36 :  and  State  em  rel. 
Freeman  t.  Scheve,  69  U  B.  A.  927. 
BfiL.  R.  A. 


ERROR  to  the  District  Court  for  Shaw- 
nee County  to  review  a  judgment  in 
favor  of  defendant  in  a  mandamus  proceed- 
ing to  compel  the  admission  of  plaintiff's  son 
into  the  public  Bchools.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messra.  David  OTermyvr,  O.  G.  Clem- 
ens, and  V.  B.  Armold,  for  plaintiff  in  er- 
ror: 

All  persons  are  exempt  from  enforced  at- 
tendance upon  worship. 
Bill  of  Rights,  §  7. 

The  daily  exercise,  consisting  of  supplica- 
tion and  praise  to  the  Deity  in  the  form  of 
a  recitation  of  Scripture  and  of  absolute  and 
unqualitied  prayer,  was  a  religious  cere- 
mony, a  religious  exercise,  and  was  intended 
to  impress  the  pupils  with  the  religious 
ideas  to  be  conveyed  by  such  proceedings. 
It  was  not  only  religious,  but  it  was  sec- 
tarian witliin  the  meaning  of  tlM^law^  ifqr 
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wbile  no  sect  was  mentioned,  the  whole  pur- 
pose and  effect  of  the  proceeding  was  to  ed- 
ucate the  pupils  in  Frotestant  ideas  and  sen- 
tiinentB  of  religion. 

Kan.  Const,  art.  6,  S  8;  Spencer  v.  Joint 
School  Diat.  yo.  6,  15  Kan.  259,  22  Am.  Rep. 
268;  Feisel  v.First  German  Soa.  9  Kan.  592; 
Haokney  v.  Vaict«r,  39  Kan.  615, 18  Pac.  690 ; 
A.nder8on  v.  Wellington,  40  Kan.  177,  2  L. 
R.  A.  110,  10  Am.  St.  Rep.  175,  19  Pac.  719; 
Barriaon  v.  Brophy,  59  Kan.  I,  40  L.  R.  A. 
721,  51  Pac.  883. 

Neither  the  Protestant  religion,  the  Cath- 
olic religion,  tiie  Christian  religion,  no'r  any 
religion,  is  any  part  of  the  law.  Legally 
this  is  not  a  Christian  country;  it  is  a  hu- 
man coun^. 

1  Story.  Const.  4tfa  ed.  t  622;  4  Bl.  Com. 
54. 

Our  fathers,  when  they  laid  the  founda- 
tions of  our  free  institutions,  esteemed  the 
Beparation  of  the  spiritual  from  the  tem- 
poral power  a  matter  of  the  greatest  im- 
portance. 

2  Story,  Const.  4th  ed.  S|  1876-1879; 
Cooley,  Const.  Lim.  3d  ed.  8  469;  Bloom  v. 
Rioharda,  2  Ohio  St.  387;  MaOatriOe  t. 
Wason,  4  Ohio  St  671 ;  Board  of  Bduoation 
V.  Jftnor,  23  Ohio  St.  211,  13  Am.  Rep.  233. 

The  reading  of  tiie  Bible  in  the  public 
sdioots  i%  worship. 

State  ex  rel.  Weiaa  t.  Diatriot  Boardt  76 
Wis.  177,  7  L.  S.  A.  330,  20  Am.  St  Rep. 
41,  44  N.  W.  067 ;  State  oa  rel.  Freeman  t. 
Soheve,  05  Neb.  863,  60  L  B.  A.  927,  01  N. 
W.  S40,  98  N.  W.  169. 

The  maxim  that  Christianity  is  a  part  of 
the  common  law  has  been  frequently  re- 
peated by  judges  and  text  writers.  Its  true 
and  only  sense  is  that  the  law  will  not  per* 
mit  the  essential  truths  of  revealed  religion 
to  be  ridiculed  and  reviled. 

2  Campbell,  Lives  of  the  Chief  Justiees,  p. 
613. 

If  Christianity  is  a  municipal  law,  in  the 
proper  sense  of  the  term,  as  it  must  be  if  a 
part  nf  the  common  law,  every  person  is  lia- 
ble to  be  punished  who  refuses  to  embrace 
its  doctrined  and  follow  its  precepts ;  and  if 
it  mnst  be  conceded  that  in  this  sense  the 
maxim  is  untrue,  it  ceases  to  be  intelligible; 
since  a  law  without  a  sanction  is  an  ab- 
surdity in  logic,  and  a  nullity  in  fact. 

Andrew  v.  New  York  Bible  cE  Prayer  Book 
Boo.  4  Saudf.  182;  Ea  parte  Newman,  9  Cal. 
614 ;  State  ex  rel.  Nevada  Orphan  Asylum 
Halloek.  16  Nev.  878. 

Protestantism,  ae  distinguished  fnmi  oth- 
er branches  of  Christianity,  is  a  sect,  and 
Christianity,  as  distinguished  from  other  re- 
ligions, is  a  sect 

King  Jamee's  version  of  tbo  Bible  is  sec- 
tarian in  its  tendency.  In  faet,  each  versitm 
06  L.  R.  A. 


of  the  Bible  extant  is  sectarian  in  its 
tendency. 

State  ex  rel.  Weiss  v.  District  Board,  76 
Wis.  177,  7  L.  H.  A.  330,  20  Am.  St  Rep.  41, 
44  N.  W.  967. 

The  religious  freedom  guaranteed  by  our 
Constitution  means  absolute  personal  inde- 
pendence therein. 

Feizel  v.  First  (lerman  Soc.  9  Kan.  592 ;  4 
Sparks's  Franklin,  271 ;  Harrison  v.  Brophy, 
59  Kan.  5,  40  L.  R.  A.  721,  51  Pac.  883; 
Spencer  v.  Joint  School  Dist.  No.  6,  15  Kan. 
259,  22  Am.  Rep.  268;  Backney  v.  Vaicter, 
39  Kan.  615,  18  Pac.  600;  Reynolds  v. 
Untied  Htates,  08  U.  S.  162,  25  L.  ed.  249. 

Mandamus  is  the  proper  remedy  to  restore 
the  plaintiff's  child  to  the  privileges  of  the 
public  school. 

Oabom  t.  Ruaaell,  64  Kan.  507,  68  Pac 
60;  Knox  V.  Board  of  Education,  46  Kan. 
152,  11  L.  R.  A.  830,  25  Pac.  616;  Board  of 
Education  v.  Tinnon,  26  Kan.  I. 

On  petition  for  rehearing. 

That  the  so-called  general  exercises  were 
religious  exercises,  cannot  be  successfully 
questioned. 

Bible  reading  alone  in  the  common 
schools,  without  prayer,  is  contrary  to  the 
rights  of  conscience,  and  constitutes  sec- 
tarian instruction. 

State  ex  rel  Wetas  v.  Diatrict  Board,  76 
Wis.  177,  7  L.  K.  A.  330,  20  Am.  St  Rep.  41, 
44  N.  W.  907;  Slate  ea  rel.  Freeman  v. 
Scheve,  65  Neb.  863,  60  L.  R.  A.  027,  91  N. 
W.  846,  93  N.  W.  169;  State  ev  rel.  Nevada 
Orphan  Asylum  v.  Hallook,  16  Nov.  373. 

Messrs.  D.  E.  Palmer,  and  Oleed, 
Ware,  SB  Gleed,  with  Mr.  J.  Ik  Hut,  for 
defendant  in  error: 

The  eourt  will  not.  in  an  actitm  of  man- 
damus, take  the  management  of  the  schools 
from  the  school  (MBeers,  and  say  that  this 
pupil  may  study  at  such  and  such  a  time^ 
and  this  <me  need  not  study  at  aueh  a  time, 
and  that  the  other  one  need  not  obey  the  or- 
ders of  the  school  officials  during  such  a 
period.  The  writ  of  mandamus  only  issues 
when  there  is  a  clear  and  specific  legal  right 
to  be  enforced,  or  a  duty  that  ought  to  be, 
and  can  be,  performed,  and  where  there  Is  no 
other  spedfle  and  adequate  legnl  remedy. 

The  right  which  it  is  sought  to  protect 
must  therefore,  he  clearly  established,  and 
the  writ  is  never  granted  In  doubtful  eases. 

High,  Exit.  L^l  Rem.  8  9;  Martin  r. 
Ingham,  38  Kan.  641,  17  Pac  102;  House- 
holder V.  Morrill,  56  Kan.  317,  40  Pac  664; 
St.  Louis  d  8.  F.  B.  Co.  r.  Shinn,  60  Kan. 
Ill,  65  Pac.  846. 

Not  only  were  the  Colonists  at  the  time  of 
the  Revolution  an  extremely  religious  peo- 
ple, and  a  Christian  people,  but — the  very 
language  oS  our  own  Constitutim — the 
"right  to  worship  God  aeeordlng-to  the  die- 
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tates  of  conscience"  was  used  to  define  re- 
ligious toleration  as  it  existed  at  a  time 
when  there  was  universally  a  religious  quali- 
fication for  the  right  to  vote  or  hold  office, 
and  when  a  failure  to  attend  "meeting^  was 
punishable  by  fine  and  imprisonment. 

1  Harper,  Enc.  of  U.  S.  History,  p.  6S; 
Hosmer,  Life  of  Samuel  Adams,  chap.  13. 

The  words  of  the  Constitution  did  not 
mean,  and  never  have  meant,  that  nonsec- 
tarian  CHiristianify  and  morality  shall  never 
receive  any  incidental  benefit,  recognition, 
or  encouragement  from  the  law ;  they  simply 
mean  that  there  shall  be  no  active  persecu- 
tioD  on  account  of  religious  belief  or  mode 
of  worship. 

Christianity  is  neeeaaaiy  to  free  govern- 
ment. Without  it  free  goromment  cannot 
exist. 

State  V.  O'Rourk,  35  Neb.  614,  17  L.  R. 
A.  830,  63  N.  W.  693;  Updegraph  v.  Com. 

11  Serg.  &  R.  406;  Zeigtceiss  v.  Jameg,  63 
Pa.  465,  3  Am.  Bep.  668;  Harper's  Month- 
ly, July,  1872,  p.  220;  lAndmmuller  v.  Peo- 
ple, 33  Barb.  661 ;  Story,  Const.  8  1873. 

With  the  common  law,  and  as  an  integral 
part  of  it,  we  have  the  Christian  religion. 

Vidal  V.  Philadelphia,  2  How.  198,  11  L. 
ed.  234;  Updegraph  t.  Com.  11  Serg.  ft  R. 
400 ;  ahover  v.  State,  10  Ark.  263 ;  State  v. 
Chofidlffr,  2  Harr,  (Del.)  653;  lAndenmuUer 
T.  People,  33  Barb.  661. 

The  American  people  are  a  Christian  peo- 
ple. 

People  V.  Rugglea,  8  Johns.  200,  5  Am. 
Dec.  336 ;  Richmond  v.  Moore,  107  HI.  429, 
47  Am.  Rep.  446;  tAndenmuller  t.  People, 
33  Barb.  663;  Updegraph  v.  Com.  II  Serg. 
ft  R.  407;  State  v.  AmUy  20  Mo.  216;  State 
V.  O'Rourk,  35  Neb.  614,  17  L.  R.  A.  830, 
63  N.  W.  604;  Cftun*  of  Eoly  Trinity  t. 
Vnited  States.  143  U.  S.  467,  36  L.  ed.  231, 

12  Sup.  Ct  Rep.  fill- 
When  the  convention  met  which  framed 

the  present  Constitution  for  seventy  years 
its  members  had  lived  under  a  government 
which,  hut  for  Christianity,  could  not  have 
existed.  For  seventy  years  they  had  lived 
under  state  Constitutiras  containing  re- 
IfgiouH-frpedom  provisions  similar  to  those 
in  the  Constitution  which  they  framed,  yet, 
under  none  of  these  had  the  right  to  rend 
the  Bible,  or  reverently  to  recognize  the 
Christian  religion  in  the  public  schools, 
ever  been  doubted. 

i^ovisioiis  hostile  to  the  Chriatian  re- 
ligion could  not  be  expected  in  the  Constitu- 
tion framed  by  such  a  convention  and  adopt- 
ed by  such  a  people. 

Church  of  Boly  Trinity  v.  United  Btatee, 
143  U.  S.  471.  36  L.  ed.  232,  12  Sup.  Ct. 
Rep.  fill;  Ifeiffer  v.  Board  of  Eduoationt 
118  Mich.  600.  42  L.  R.  A.  536,  77  N.  W. 
2S0;  JAndeimuller  v.  People,  83  Barb.  661. 
66  L.  R.  A- 


The  provisions  and  recitals  of  the  ! ost ru- 
men t  very  clearly  recognize  some  of  the 
fundamental  principles  of  the  Christian  re- 
ligion, and  are  certainly  very  far  from 
noring  God  as  the  Supreme  Ruler  and  Judge 
of  the  Universe,  and  the  Christian  religion 
as  the  religion  of  the  people. 

Lindenmuller  v.  People,  33  Barh.  548; 
Church  of  Boly  Trinity  v.  United  Statet, 
143  U.  S.  467,  36  L.  ed.  231.  12  Sup.  Ct. 
Rep.  611;  Vidal  v.  Philadelphia,  2  How. 
183,  11  L.  ed.  227;  People  v.  Rugglea,  8 
Johns.  290,  6  Am.  Dec.  336;  State  ex  ral. 
Weiaa  v.  District  Board,  76  Wis.  177,  7  L. 
R.  A.  330,  20  Am.  St.  Rep.  41,  44  N.  W. 
974;  Spiller  v.  Wo6«m,  12  Allen,  128; 
Cooley,  Const.  Lim.  6th  ed.  p.  578;  Stevei^' 
son  v.  Hanyon,  7  Pa.  Dist.  R.  686. 

There  is  a  distinction  between  "relifnon" 
on  the  one  band,  and  "sectarianism,** 
"forms  of  worship,"  "modes  of  worship,"  on 
the  other. 

Cooley,  Const.  Lim.  6th  ed.  p.  678;  Lieber, 
Civil  Liberty  ft  Self-Oovemment.  1803,  p. 
97 :  Story.  Const.  S  1871. 

The  right  to  worship  God  according  to 
the  dictates  of  conscience  is  not  infringed 
by  the  requirement  of  a  religious  qoalifloai- 
tion.  or  by  taxation  for  religious  purpoeea, 
or  by  the  establishment  of  a  state  ehurdi. 

Pfeiffer  v.  Board  of  Edueation,  118  Mich. 
560,  42  L.  R.  A.  636,  77'N.  W.  250;  WeaOa 
V.  Bum,  I  Ohio.  N.  P.  140;  Bpttler  v.  Wo- 
bum,  12  Allen,  127;  Com.  ex  rel.  Wall  t. 
Cooke  (Mass.)  7  Am.  L.  Reg.  417;  Donahoa 
V.  Riaharda,  38  Me.  379,  61  Am.  Dee.  266; 
Stevenson  v.  Hanyon,  7  Pa.  Dist.  R.  685. 

The  Constitution  protects  the  "right  to 
worship  God," — ^not  the  ri^t  to  hoot  at 
God. 

AtoMson  Street  R.  Co.  v.  Miasovri  P. 
R.  Co,  31  Kan.  660,  3  Pac.  284. 

The  object  of  the  clause,  "nor  shall  any 
person  be  compelled  to  attend  or  support 
any  form  of  worship,"  was  simply  to  pr«- 
vent  taxation  for  church  purposes. 

Pfeiffer  v.  Board  of  Education,  118  Mich. 
560,  42  L.  R.  A.  536,  77  N.  W.  250;  Jfoor« 
V.  Monroe,  64  Iowa,  367,  52  Am.  Rep.  444, 
20  N.  W.  475;  North  v,  Vniveraity  of  Illi- 
uoia  Trustees,  137  111.  296,  27  N.  E.  54; 
\essle  V.  Bum,  1  Ohio,  N.  P.  140;  liiehols  v. 
School  Directors,  93  111.  61,  34  Am.  Rep. 
100;  Davis  v.  Beget,  60  Iowa,  II;  State  ea 
rel.  Freeman  v.  Scheve,  65  Neb.  863,  59 
L.  R.  A.  927,  91  N.  W.  846,  93  N.  W. 
Ili9. 

The  elause,  "nor  shall  any  control  of,  or 
interference  with,  the  rights  of  eonsdenw 
be  permitted,"  if  oonstrued  strictly,  mmna 
only  that  there  shall  he  no  control  of,  or  in- 
terference with,  the  rights  of  eonsoienoe  in 
worshiping  God.  . 
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Altklton  Btreet  R.  Co.  t.  MUaowri  P.  B. 
€o.  81  San.  MO,  S  Fae.  284. 

Historically  it  meanB — and  at  the  tima 
when  it  was  pnt  into  our  Constitution  it 
meant-^that  there  ahoulcl  he  no  actual,  ae- 
tin  peneeutfon  on  account  of  religious  be- 
Uef. 

The  question  under  this  danse  is  not 
whether  defendant  had  the  right  to  liave 
the  Bible  read  in  the  schools,  but  whetiier 
there  was  control  of,  or  interference  with, 
plaintiff's  rights  of  oonscdenee  or  those  of 
iiis  son.  That  there  was  not,  under  tiie  dr* 
enmstanoes,  Imb  been  universally  hdd. 

BfiUm-  T.  Wohwm,  18  Allen,  128;  Vortft 
T.  I7ti{oer«i«y  of  Illinoia  Trusteu,  137  HI. 
206,  27  N.  E.  66;  Jfoore  t.  Monroe,  64  Iowa, 
867,  52  Ava.  Bep.  444,  80  N.  W.  476. 

If  tiie  reading  of  the  Bible  in  the  public 
sdwds  for  three  minutes  in  the  morning  is 
omstrued  to  be  an  interference  with  ri^ts 
of  conscience,  what  will  follow)  The  eon- 
seieBces  of  all  persons  who  accept  the  Bible 
literally — and  fifty  years  ago  this  would 
have  included  all  Christians-Tare  violated 
by  the  teaching  of  geology  and  evolation. 

Draper,  Seligim  &  Science,  chap.  7 ;  Hux- 
1^,  Science  ft  Cliristian  Tradition,  prologue, 
p.  3B. 

If  the  Bible  must  be  exdnded  from  the 
schools,  must  we  not  also  exclude  Darwin 
and  Huxley,  Spencer  and  John  Fiske,  Tyn- 
dal  and  Proctor,  and  all  of  the  modem  scim- 
tists  and  their  teaehings? 

Donahov  t.  Riohw^,  38  Me.  379,  61  Am. 
Dec.  256;  Nmale  v.  Hum,  1  Ohio,  N.  P.  140; 
Com.  ex  rel.  Wall  v.  Cooke  (Maes.)  7  Am. 
Ii.  K^.  421;  Btevmson  v.  Banyon,  7  Fa. 
Dist  R.  68S. 

The  clause,  "or  any  preference  be  given 
by  law  to  any  religious  establishment  or 
mode  of  worship,"  has  no  purpose  but  to 
prevent  the  establiBbment  of  a  state  churcb. 

Lieber,  Civil  Liberty  ft  Self-Government, 
p.  97;  Donahoe  v.  Rieharda,  38  Me.  379,  61 
Am.  Dec.  256. 

It  is  not  unconstitutional  for  teachers  of 
the  public  schoolB  to  occupy  a  few  minutes 
each  morning  in  reading  selections  from  the 
Bible,  in  repeating  the  Lord's  Prayer,  and 
in  singing  religious  songs. 

Moore  v.  Monroe,  64  Iowa,  367,  52  Am. 
Rep.  444,  20  N.  W.  475 ;  North  v.  Univernty 
of  Illinoia  Trustees,  137  I!l.  296,  27  N.  E. 
65;  Nesale  v.  Hum,  I  Ohio,  N.  P.  140; 
Bpiiler  v.  Woburn,  12  Allen,  128 ;  Com.  eso 
rel.  Wall  v.  Cooke  (Mass.)  7  Am.  L.  Reg. 
421;  Donahoe  v.  Richarda,  38  Me.  379,  61 
Am.  Dec.  256;  Btevenaon  v.  Hanyon,  7  Pa. 
Dist.  R.  585. 

The  Constitution,  in  guaranteeing  rights 
as  they  were  thought  to  exist  when  the  in- 
strument was  framed,  guaranteed  them  only 
with  the  then  well-settled  exceptions  to  them. 
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Coolcry,  Const  Lim.  p.  Rohertoon  v. 
BaUhdn,  165  U.  S.  276,  41  L.  ed.  716,  17 
Sup.  Ct.  Kep.  326. 

Since  it  was  the  custom  when  our  Cm* 
stitution  was  framed  and  adopted  to  read 
and  repeat  passages  of  Scripture  in  the  pub- 
lic schools  in  this  state,  even  if  the  Con* 
stitution  contained  language  calculated  by 
any  fair  construction  to  forbid  the  exercises 
shown  by  the  record  in  this  ease,  the  conrt 
would  liold  this  to  be  as  much  of  an  ex- 
ception to  that  language  as  Is  the  law  re* 
quiring  attendance  at  tiie  public  schools  an 
exceptitm  to  the  ISth  Amendment  to  the 
Federal  Constitution,  which  forUds  slaveiy 
and  involnntaiy  servitude. 

Where  a  danse  or  provision  in  a  oonstltu- 
tlon  which  has  received  a  settled  judieiaf 
construction  is  adopted  in  the  same  words 
by  the  framers  of  another  constitution,  it 
will  be  presumed  that  the  construction  there- 
of was  likewise  adopted. 

Blade,  Constr.  ft  Interpretation  of  Laws, 
8  21 ;  Leaventcorth  County  v.  Jf  tiler,  7  Kan. 
479,  12  Am.  Rep.  426;  Prigg  v.  Com.  16  Pet. 
610,  10  L.  ed.  1087;  Rhode  laland  Jfot- 
aaohuaettt,  12  Pet.  723,  0  L.  ed.  1260;  Jfo- 
Pheraon  v.  Blacker,  02  Mich.  377,  16  L.  R. 
A.  476,  81  Am.  St.  Rep.  687.  62  N.  W.  460; 
Pfeiffer  v.  Board  of  EdueaUon,  118  Uidi. 
560,  42  L.  R.  A.  636,  77  N.  W.  260;  Cooley, 
Const.  Lim.  p.  82. 

The  Bible  Is  not  a  sectarian  book. 

Donahoe  v.  Rieharda,  38  Me.  379.  61  Am. 
Dec  266;  Vidal  v.  Philadelphia,  2  How.  127, 
11  L.  ed.  206;  Btevenaon  v.  Hanyon,  7  Pa. 
Dist.  R.  685;  Btata  ex  rel.  Freeman  v. 
Boheve,  65  Neb.  853,  69  L.  R.  A.  027,  01  N. 
W.  846.  03  N.  W.  169;  Btate  ex  rel.  Weiaa 
V.  Diatriet  Board,  76  Wis.  177,  7  L.  R.  A. 
330,  20  Am.  St.  Rep.  41.  44  N.  W.  967. 

In  the  following  cases  the  right  to  read 
the  Bible  in  the  public  schools  has  been 
upheld : 

Moore  V.  Monroe,  64  Iowa,  367,  62  Am. 
Rep.  444,  20  N.  W.  475;  Donahoe  v.  Rioh- 
arda,  38  Me.  379,  61  Am.  Dec.  256;  Nessle 
V,  Hum,  1  Ohio,  N.  P.  140;  Pfeiffer  v.  Board 
of  Education,  118  Mich.  560,  42  L.  R.  A. 
536,  77  N.  W.  250;  North  v.  University  of 
Illinois  Trustees,  137  111.  296,  27  N.  E.  54; 
Spiller  V.  Woburn,  12  Allen,  127;  Com.  ex 
rel.  Wall  v.  Cooke  (Mass.)  7  Am.  L.  Reg. 
417;  People  V.  Ruggles,  8  Johns.  290,  5  Am. 
Dec.  335;  Btevenaon  v.  Hanyon,  7  Pa.  Dist. 
K.  585. 

Greene,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sought  by  mandamus  in  the 
district  court  of  Shawnee  county  to  com- 
pel the  board  of  education  to  permit  hia  son, 
Philip,  to  re-enter  one  of  the  schools  of  the 

city,  from  which  he  had  beea  ei 
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persistently  disobeying  its  rules.  Trial  was 
had,  and  judgment  rendered  in  favor  of  the 
board,  to  reverse  which  plaintiff  proMcates 
this  proceeding  in  error. 

The  plaintiff  was  a  resident  taxpayer  in 
that  part  of  the  city  of  Topeka  attached  to 
the  Quincy  street  school  for  school  purposes. 
His  son,  Philip,  was  a  regularly  enrolled 
pupil  therein  for  the  school  year  1903-1904, 
and  a  r^ular  attendant  from  the  opening  of 
the  school  until  January  9,  1904,  when  he 
was  expelled.  The  general  opening  exer- 
cises of  the  school  consisted  of  repeating  the 
Lord's  Prayer,  the  Twenty-Third  Psalni,  and 
reading  selections  from  natural  history ;  gen- 
erally from  Ernest  Thompson  Seton's  sto- 
ries, and  occasionally  singing  a  selection 
found  in  "The  Normal  Music  Course,  Second 
Reader,  Part  1."  None  of  the  pupils  were 
required  to  take  part  in  these  exercises,  but 
Ui^  were  required  to  refrain  from  their 
regular  studies,  and  preserve  order  during 
auch  time.  The  time  spent  in  repeating  the 
Lord's  Prayer  and  the  Twen^-Third  Psalm 
occupied  from  two  to  three  minutes;  the 
entire  genera]  exercises  occupying  about  fif- 
teen minutes.  Tlie  plaintiff  made  complaint 
tiiat  his  son,  Philip,  was  required  to  desist 
from  studying  and  to  remain  orderly  dur- 
ing these  morning  exerdses,  and  that  he 
was  conscientiously  opposed  thereto,  because 
such  exercises  were  a  form  of  religious  wor- 
ship. Thereafter  Philip  was  excused  from 
attending  these  exercises,  and  was  permit- 
ted to  enter  tbe  school  room  fifteen  minutes 
after  the  regular  school  hour.  For  a  time 
he  so  absented  himself,  but  later  entered  the 
room  with  the  other  pupils,  uid  persisted 
in  disobeying  this  rule.  After  repeated  ad- 
mmitions  from  his  teacher  and  reproofs 
for  his  disobedience,  and  upon  a  positive 
refusal  to  obey,  he  was  expelled  until  sueb 
time  as  he  felt  that  he  could  return  and 
give  obedience.  The  plaintiff  made  a  writ- 
ten request  to  the  board  of  education  to  per- 
mit his  son  to  enter  the  schoolroom  at  the 
regular  hour,  and  that  he  be  allowed  to 
pursue  his  regular  studies  during  the  morn- 
ing exercises.  Upon  receipt  of  such  request 
the  board  passed  the  following  resolution: 
"Resolved,  that  we  hereby  approve  and  sus- 
tain tbe  action  of  W.  H.  Wright,  principal 
of  Quincy  sdioolf  in  suspending  Philip  Bil- 
lard  from  school  on  January  9  for  a  persist- 
ent violation  of  our  rule  requiring  pupils  to 
refrain  from  studying  during  general  ex- 
ercises, and  the  pu^l  can  be  reinstated  as  in 
other  cases  of  suspension  by  expressing  his 
willingness  to  comply  with  the  rules  of  the 
school."  A  copy  of  this  resolution,  together 
with  the  following  communication,  were  sent 
to  the  plaintiff: 

In  reference  to  the  communication  hand- 
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ed  one  of  your  attorneys  to  the  Presi- 
dent of  tbe  Board  of.  Education,  permit  me 
to  say  as  follows:  The  communication  was 
read  to  tbe  Board  and  ordered  placed  on  file. 
In  answer  to  the  communication  the  Board 
of  Education  passed  a  resolution,  a  (»>py  of 
which  is  handed  you  with  this  letter.  Yours 
very  truly, 

J.  E.  Stewart^  Clerk. 

The  plaintiff  thereupon  instituted  this  ac- 
tion. 

The  basis  of  plaintiff's  grievance  is  that 
the  daily  repetition  of  the  Lord's  Prayer  and 
tbe  Twenty-Tbird  Psalm  is  a  form  of  re- 
ligious worship,  to  which  he  and  his  son  are 
conscientiously  opposed;  that  to  c<mduet 
such  exercise  In  the  public  schools,  which 
arc  maintained  at  public  expense,  and  to 
tbe  uipport  of  which  plaintiff  as  a  taxpayer 
is  compelled  to  contribute,  is  a  violation  of 
S  7  of  the  BUI  of  Rights,  which  reads  as  M- 
lows:  "The  right  to  worship  God  accord- 
ing to  the  dictates  of  oonscienoe  shall  never 
be  infringed;  nor  shall  any  person  be  com- 
pelled to  attend  or  support  any  form  of 
worship:  nor  shall  any  control  of  or  inter- 
ference with  the  rights  of  conscience  be  per- 
mitted." And  also  a  violation  of  S  8,  art. 
6,  which  reads:  "No  religious  sect  or  sects 
shall  ever  control  any  part  of  the  common 
school  or  university  funds  of  tbe  state." 
And  also  that  it  is  prohibited  by  |  6284, 
Gen.  Stat.  1901,  which  is  as  follows:  "No 
sectarian  or  religious  doctrine  shall  be 
teu^t  or  inculcated  in  any  of  the  publis 
schools  of  the  city;  but  nothing  in  tiiis  sec- 
tion shall  be  construed  to  prohibit  tbe  read- 
ing of  the  Holy  Scriptures."  There  can  be 
no  question  .of  the  correctness  of  the  legal 
premises  of  plaintiff.  Both  our  Constitnticn 
and  statutes  prohibit  all  form  of  religious 
worship  or  the  teaching  of  sectarian  or  re- 
ligious doctrine  in  the  publio  schools.  Sec- 
tion 7  of  the  Bill  of  Righte  contains  tbe 
following  provision;  "Nor  shall  any  per> 
sou  be  compelled  to  .  .  .  support  any 
form  of  worship."  That  is,  no  person  shall 
be  compelled  to  pay  tithes  or  tues  to  se- 
cure or  maintain  a  place  where  any  form  oi 
religious  worship  shall  be  oondueted,  or 
where  any  sectarian  or  religious  doctrine  la 
teught.  Ncn-  shall  any  form  of  religions 
worship  be  conducted,  or  any  sectarian  or 
religious  doctrine  be  teught,  in  any  plaes 
supported  by  the  imposition  of  taxes.  Lest 
there  might  he  some  miBUnderstending.  the 
legislature,  in  providing  for  a  system  of  pub- 
lic schools  in  cities  of  the  first  class,  enact- 
ed S  6284,  supra,  which  in  positive  term* 
prohiblte  the  teaching  of  sectarian  or  re- 
iigiouB  doctrine.  However,  there  is  nothing 
in  the  Constitution  or  stetute  which  eui 
be  construed  as  an  intention  te^cxcludejUie 
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Bible  from  the  public  schooU.  Section  2, 
■an.  6,  of  the  CoDBtitution,  imposes  upon 
the  I^slature  the  dufy  to  encourage  the 
pnmiotion  of  intellectual,  morBl,  scientific, 
and  agricultural  impromnait  by  establish- 
ing a  uniform  system  of  common  schools. 
Every  pupil  who  enters  a  public  school  has 
a  right  to  expert,  and  the  public  haa  a  right 
to  demand  of  the  teacher,  that  such  pupil 
shall  come  out  with  a  more  aeute  sense  of 
right  and  wrong,  higher  ideals  of  life^  a 
more  independent  and  numly  eharaeter,  a 
liigher  and  truer  moral  sense  of  his  duty  as 
a  citizen,  and  a  more  laudable  ambition  In 
life  than  when  he  entered.  The  system  ou^t 
to  be  BO  maintained  as  to  malra  this  certain, 
^e  noblest  ideals  of  moral  character  are 
found  in  the  Bible.  To  emulate  these  is  the 
snpreme  conception  of  dtizenship.  It  coaM 
not,  therefore,  have  been  the  intention  of 
-the  framers  of  our  Constitution  to  impose 
the  duty  uptm  the  legislature  of  establish- 
ing a  system  of  common  schools  where  mor- 
-alH  were  to  be  inculcated  and  exclude  there- 
from the  lives  of  those  persons  who  pos- 
■seased  the  hijj^est  moral  attainments. 

As  to  the  purpose  of  these  exercises  the 
-teacher  of  the  Quincy  street  sdiool  teati- 
4ed  as  follows; 

Q.  What  was  the  purpose  of  repeating  the 
Lord's  Prayer! 

A.  It  is  necessary  to  have  some  general 
-enrcise  after  the  children  oome  in  from  the 
playground  to  prepare  them  for  their  work. 
You  need  some  general  exercise  to  quiet 
-them  down. 

Q.  What  was  the  purpose  in  repeating  the 
Twenty-Third  Psalm? 

A.  The  same. 

Q.  Your  purpose  was  a  religious  one, 
-wasn't  it? 

A.  My  purpose  was  to  prepare  the  ehil- 
■dTen  for  their  work,  to  quiet  them  from  the 
-outside.   .    .  . 

Q.  Do  you  say  your  purpose  was  not  re- 
ligiouaT 

A.  Well,  I  don't  know  aa  I  can  change  my 
■opinion.  It  was  religious  to  the  children 
that  are  religious,  and  to  the  others  it  was 
not 

An  examination  of  the  evidence  convinces 
us,  as  it  convinced  the  learned  judge  who 
tried  the  cause,  that  the  exercises'  of  which 
plaintiff  complained  were  not  a  form  of  re- 
ligious worship,  or  the  teaching  of  sectarian 
-or  religious  doctrine.  There  was  not  the 
slightest  effort  on  the  part  of  the  teacher  to 
inculcate  any  religious  dogma.  She  repeat- 
■ed  the  Lord's  Prayer  and  the  Twenty-Third 
Psalm  without  response,  comment,  or  re- 
mark. The  pupils  who  desired  gave  their 
attention  and  took  part,  those  who  did  not 
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were  at  liberty  to  follow  Uis  wandering  of 
their  own  ImaginaUon.  The  only  demand 
made  of  them  was  that  during  these  enr- 
eiBes  they  should  demean  themselves  in  the 
same  orderly  manner  required  during  their 
general  studies. 

The  judgment  of  the  otmrt  helmo  is  of- 
firmed. 

All  ihe  Justioes  concur. 

Petition  for  rehearing  dailed. 


Michael  McCANN,  Piff.  in  Err., 

V. 

JOHNSON  COUNTY  TELEPHONE  COM- 
PANY. 

(  Kan  ) 

*The  coiiBtmctloii  and  malnteaanee  of 
a  i«levhoii«  line  npOB  a  rural  bighway  are 
not  an  additional  servltode  tor  wblcb  com- 
pensatloa  must  be  made  to  tbe  owaer  of  the 
land  over  wblcb  ttie  talxbwaj  Is  laid. 

{Johnvton,  OA.  J.,  and  Ounnln^Aam  and  Maaon, 
J  J.,  diaaent.) 

(May  7,  1004.) 

ERROR  to  the  District  Court  for  Johnson 
County  to  review  a  judgment  In  favor 
of  defendant  in  an  action  brought  to  enjoin 
the  construction  of  a  telephtme  line  In  the 
hi^rhway  in  front  of  plaintiff's  property. 
ASirmed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  H.  Ik  Bwrsesa  and  J.  F.  Hlmd- 
mm^t  for  plaintiff  in  error; 

By  condemnation  proceedings  for  the  es- 
tablisliment  of  a  public  highway,  nothing 
connected  with  tbe  land  passes  to  the  pub- 
lic except  what  is  actually  jiecessary  to 
make  the  road  a  good  and  sufBeient  thor* 
oughfare  for  the  public. 

Caulkitta  v.  Matheica,  5  Kan.  101;  Angell, 
Hixhways,  chap.  7,  S§  301-312;  Bhaumee 
County  V.  Beckicilh,  10  Kan.  607. 

A  telephone  or  telegraph  corporation  has 
no  more  right  to  erect  its  line,  dig  up  the 
soil,  and  set  its  posts  in  plaintiff's  land  on 
the  outside  of  his  hedge  in  the  public  hlgh- 
wMy,  than  it  would  have  to  set  them  in  his 
field  on  the  inside  of  the  hedge. 

A  marked  distinction  exists  between  the 

*Headnote  by  Johhstox,  Cb.  J. 

NoTB. — For  telegraph  or  telephooe  poles  aa 
additional  bardeo  on  coantrr  road,  see  also 
cases  Id  note  to  People  v.  Baton.  24  L.  R.  A. 
721,  aod  tbe  later  cases  to  tbis  series  of  Bets 
V.  American  Telepb.  &  Teles.  Co.  2B  L.  R.  A. 
640,  and  Cater  v.  Nortbwestern  Telepb.  Bzeb. 
Co.  28  L.  E.  A.  810. 
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extent  and  natnre  of  the  public  use,  or 
servitudes,  to  vhieb  land  dedicated  for  a 
street  in  a  populous  city  thereby  becomes 
subject,  and  lliose  uses  or  servitudes  to 
which  a  countiy  road,  or  a  tillage  highway 
or  street,  becomes  sidijeet  as  sndi. 

Angell,  Highways,  S  312;  Thompemi,  High- 
ways, Mills's  3d  ed.  diap.  2, 1  1 ;  Cinoinnati 
T.  White,  6  Pet.  432,  8  L.  ed.  462;  People 
V.  Kerr,  27  N.  T.  201;  2  Dill.  Hun.  Corp. 
3d  ed.  SS  68S,  695. 

When  the  street  is  applied  to  new  uses 
the  owner  is  entitled  to  eranpoiBation. 

Magee  v.  OeeraMner,  160  Ind.  127,  40  Lb 
B.  A.  370.  65  Am.  8t  Sep.  368.  49  N.  E. 
961 ;  Atlantic  di  P.  Tele;.  Oo.  v.  OhieagOt  fi. 
/.  A  P.  R.  Co.  6  Bias.  168,  Fed.  Caa.  No. 
682  i  Board  of  Trade  TeUg.  Co.  T.  Bamett, 
107  III.  607,  47  Am.  Rep.  468;  Postal  Teleg. 
CahU  Co.  T.  Baton,  170  111.  518,  88  L.  R.  A. 
722,  62  Am.  St.  Bep.  390,  49  N.  E.  36S; 
Amenoon  Teleph.  <C  Teleg.  Co.  v.  Peairoe,  71 
Md.  6S6.  7  L.  B.  A.  200.  18  Atl.  910;  West- 
em  U.  Teleg.  Oo.  v.  Bieh,  19  Kan.  617.  27 
Am.  Bep.  169;  /mlay  t.  Union  Sranoh  B. 
Co.  26  Conn.  249,  68  Am.  Dec  392. 

Injunction  is  the  proper  remedy  in  this 
ease. 

Poirier  v.  Fetter,  20  Kan.  49;  Kirkendall 
V.  Bwit,  4  Kan.  521 ;  Chicago  d  A.  Bridge 
Co.  T.  Paoifio  Mut.  Teleg.  Oo.  36  Kan.  113. 
12  Pae.  536;  7mard  r.  Oroea,  8  Kan.  266; 
Leaoenvsorth  County  T.  Miller,  7  Kan.  687, 
12  Am.  Bep.  42S. 

Before  the  defendant  in  error  can  take 
possession  of  the  land  b«Ionf^ng  to  plaintiff 
in  error,  and  set  poles  in  the  ground,  and 
string  wires  thereon,  and  permanently 
occupy  and  use  his  land  for  such  pnrposes. 
it  must,  either  by  proper  condemnation  pro- 
oeedingB,  acquire  such  right,  or  pay  to 
plaintiff  the  dimages  and  obtain  his  consent 
to  such  use  of  his  property. 

Bronnon  v.  Albion  Teleph.  Oo.  (Neb.)  60 
L.  R.  A.  42ti,  93  N.  W.  201 ;  Poci/Ie  Postal 
Teleg.  Cable  Co.  v.  Irvine,  49  Fed.  113: 
Board  of  Trade  Teleg.  Co.  v.  Bamett,  107 
III.  507,  47  Am.  Rep.  453;  Postal  Teleg. 
Cable  Co.  v.  Eaton,  170  Hi.  513,  39  L.  B.  A. 
722,  62  Am.  St.  Rep.  390,  49  N.  E.  385; 
Chesapeake  tf  P.  Teleph.  Co.  v.  Mackenzie, 
74  Md.  36,  28  Am.  St.  Rep.  219,  21  Atl.  690; 
Sioicers  v.  Postal  Teleg.  Cable  Go.  68  Miaa. 
559,  12  L.  R.  A.  864,  24  Am.  St.  Rep.  290, 
9  So.  356;  Halsey  t.  Rapid  Transit  Street 
R.  Co.  47  N.  J.  Eq.  380,  20  Atl.  859; 
"Sicoll  V.  yew  York  4  7f.  J.  Teleph.  Co.  62 
N.  J.  L.  733,  72  Am.  St.  Rep.  666,  42  Atl. 
583;  Eels  v.  Avinican  Teleph.  rf  Teleg.  Co. 
143  N.  Y.  133,  25  L.  R.  A.  640,  38  N.  E. 
202;  Dusenbury  v.  Mutual  Teleg.  Co.  11 
Abb.  N.  C.  440;  Donovan  v.  Allert,  11  N. 
D.  289,  58  L.  R.  A.  775,  95  Am.  St.  Rep. 
720,  91  N.  W.  441 ;  Daily  v.  State,  51  Ohio 
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St  348,  24  L.  B.  A.  724,  46  Am.  St.  B«p. 
578,  87  N.  E.  710;  Oallen  T.  Cohtmhue  Edi- 
son Electric  Light  Co.  66  Ohio  St.  166,  68 
L.  R.  A.  782.  64  N.  E.  141;  Western  V. 
TeUg.  Oo.  WHUame,  88  Va.  696.  8  L.  R. 
A.  429,  19  Am.  St.  Rep.  908,  11  S.  E.  106; 
Spokane  t.  Colby,  16  Wash.  610,  48  Pac. 
248 ;  f^et  Ooftjr-  Ohwrah  v.  MihomOeee  4  L. 
W.  B.  Co,  77  Wis.  168.  46  N.  W.  1086; 
Chieago  «fi  Jf.  W.  R.  Co.  v.  MiUeaukee,  R.  d$ 
K.  Blectrio  R.  Oo.  9S  Wis.  661,  87  L.  R.  A. 
856,  60  Am.  St.  Bep.  186,  70  N.  W.  678; 
Allanfto  d  P.  Teleg.  Oo.  v.  Chieago,  R.  I.  d 
P.  B.  Oo.  6  Biss.  168,  Fed.  Cas.  No.  682; 
Kester  v.  Western  U.  Teleg.  Co.  109  Fed. 
926;  Jaynes  ▼.  OmaAa  Street  R.  Co.  63  Neb. 
631.  39  L.  B.  A.  751,  74  N.  W.  67 ;  AnMrioan 
Teleph.  <£  Teleg.  Co.  t.  Smith,  71  Hd.  686, 
7  L.  B.  A.  200,  18  Atl.  910 ;  Broome  v.  Vew 
York  d  If.  J.  Teleph.  Co.  42  N.  J.  Eq.  141, 
7  Atl.  861;  Jf etropolitan  Teleph.  d  Teieg. 
Co.  V.  Cohcell  Lead  Co.  67  Row.  Pr.  366; 
2  Dill.  Mun.  Corp.  }  698a;  Elliott,  Roads 
t  Streets,  p.  534;  Croswel),  Electricity, 
S  110;  People  v.  £aton,  100  Mich.  208,  24 
L.  B.  A.  721.  60  N.  W.  146;  Pieroe  t.  Drew, 
136  Mass.  72,  49  Am.  Rep.  7;  Cater 
VortAfTestem  Teleph.  Exch.  Co.  60  Minn. 
539,  28  L.  R  A.  310,  61  Am.  St.  Bep.  643, 
63  N.  W.  Ill;  Julia  Bldg.  Asso.  T.  BM 
Teleph.  Co.  88  Mo.  268,  57  Am.  Bep.  398; 
Herahfteld  v.  Rocky  Mountain  Bell  Teleph, 
Co.  12  Mont.  102.  29  Pae.  883;  Magee  v. 
OrersAiner,  150  Ind.  127,  40  L.  R.  A.  370, 
65  Am.  St.  Bep.  3S8,  49  N.  E.  961 ;  Palmer 
V.  Larchmont  Blectrio  Co.  158  N.  Y.  231, 
43  L.  B.  A.  674,  52  N.  E.  1002;  WUNs  r. 
Erie  Teleg.  d  Teleph.  Co.  37  Minn.  347,  84 
X.  W.  337;  State,  Winter,  Prosecutor,  T. 
S  ew  York  d  N.  J.  Teleph.  Co.  61  N.  J.  L. 
83,  16  Atl.  188;  Krueger  v.  Wisconsin 
Teleph.  Co.  106  Wis.  96,  50  L.  R.  A.  304, 
81  N.  W.  1041. 

Messrs.  Oes  &  Soott,  BossinEtoB* 
Smitli,  ft  West,  Wassener.  Doster,  St 
Orr,  and  Valentine,  Oodoxd,  ft  Valen- 
tine, for  defendant  in  error : 

Tn  the  states  where  decisions  have  been 
rendered  denying  the  rifjtit  of  tele^aph  and 
telephone  corporations  to  erect  their  lines 
without  first  obtaining  the  consent  of  the 
adjoining  landowner,  and  without  ptying  for 
such  right,  the  court  will  find  that  in  nearly 
nil  of  them  the  constitutional  provisions  are 
1  very  different  from  ours. 

In  this  state  the  "constitutional  right  to 
compensation  for  private  property  taken  for 
public  use  docs  not  extend  to  instances 
where  the  land  is  not  actually  taken,  but 
indirectly  or  consequentially  injured." 

Ottawa,  0.  C.  d  C.  G.  R.  Co.  v.  Larson,  40 
Kan.  301,  2  L.  R.  A.  59,  19  Pac.  661 ;  Belter 
V.  Atchison,  T.  d  S.  F.  R.  Co.  28  Kan.  625. 

Before  an  act  of  the  legislature  villJw 
Digitizea  by  VjOOy  It 


1904. 


McCAiriV  V.  JOHKBOIT 


CouNTT  Teleph.  Co. 


178 


declared  unconstitutional,  it  must  be  clearly 

flO. 

State  m  rsL  Crawford  v.  Robinson,  I  Kan. 
26;  Leaventcorth  County  T.  Miller,  7  £an. 
479,  12  Am.  Kep.  425 ;  State  t.  Barrett,  27 
Kan.  213;  Cherokee  County  T.  8tat9,  36 
Kan.  337,  13  Pac.  65S. 

The  legislature  may  authorize  the  erection 
o{  a  telegraph  line  on  a  highway  without 
compensation  to  the  owners  of  the  fee. 

Pierce  v.  Drev:,  136  MasB.  75,  49  Am. 
Rep.  7;  Callender  t.  Marsh,  1  Pick.  418; 
Julia  Bldg.  M80,  r.  Bell  Teleph.  Co.  88  Mo. 
268,  57  Am.  Rep.  398;  Cater  v.  No7th- 
western  Teleph.  Ewch.  Co.  60  Minn.  639,  28 
L.  R.  A.  310,  61  Am.  St.  Rep.  643,  63  N.  W. 
Ill;  People  T.  Eaton,  100  Mich.  208,  24 
L.  R.  A.  721,  69  N.  W.  145;  Michigan 
Teleph.  Co.  t.  Benton  Harbor,  121  Mich. 
612.  47  L.  R.  A.  104.  80  N.  W.  386;  Jfa^ee 
T.  Overahiner,  160  Ind.  127,  40  L.  R.  A.  370. 
65  Am.  St.  Rep.  358,  49  N.  E.  061;  JfoCor- 
miok  T.  District  of  Columbia,  4  Mackey. 
390,  54  Am.  Rep.  2S4;  Montgomery  r.  Santa 
Ana  Westminater  R.  Co,  104  Cal.  186,  26 
L.  R.  A.  664,  43  Am.  St  Rep.  89,  37  Pac. 
786;  LocX^Aart  t.  Craig  Street  B.  Co.  139 
Pa.  419,  21  Atl.  26;  Central  JJ.  Teleph.  Co. 
T.  State,  118  Ind.  194,  10  Am.  St.  Rep.  114, 
10  K.  K.  604 ;  Loeber  v.  Butte  General  Elee- 
trio  Co.  16  Mont.  1,  60  Am.  St.  Rep.  468,  39 
Pac.  912;  Iridn  v.  Great  Southern  Teleph, 
Co.  37  La.  Ann.  63;  Southern  Bell  Teleph. 
Co.  T.  Fronde,  100  Ala.  224,  31  L.  R.  A.  193, 

65  Am.  St.  Rep.  930,  19  So.  1;  Eichela  t. 
Svensville  Street  R.  Co.  78  Ind.  261,  41  Am. 
Rep.  661;  Paguet  v.  Mt.  Tahor  Street  R. 
Co.  18  Or.  233.  22  Pac.  907. 

The  telephone  is  a  public  use,  and  the 
telephone  bnainesH  a  public  business. 

Every  public  improrement,  while  adding 
to  the  oonvenienoe  and  welfare  of  the  people 
at  large,  affects  more  or  less  injuriouriy  tiie 
interests  of  some  individuals;  and  for  such 
injuries  the  law  permits  no  damages,  upon 
the  principle  that  the  public  weal  is  para- 
mount to  the  interests  of  the  individual. 

Green  v.  City  d  Suburban  R.  Co.  78  Md. 
294,  44  Am.  St.  Rep.  288,  28  Atl.  626;  Rues 
V.  Pewneylvania  Teleph.- Co.  16  Pa.  Co.  Ci. 
226;  KansM,  N.  d  D.  B.  Co.  T.  Cuykendall, 
42  Kan.  234,  16  Am.  St.  Rep.  479,  21  Pac. 
1051 ;  Chicago,  K.  d  W.  B,  Co.  v.  Union  In- 
vestment Co.  61  Kan.  600,  33  Pac  378; 
Treat  V.  Wilson,  4  Kan.'  App.  586,  46  Pac. 
322;  Bpangler  t.  OlevelafU,  43  Ohio  St 
626,  3  N.  E.  366 ;  Bridges  v.  Sargent,  I  Kan. 
App.  442,  40  Pac  823. 

The  mere  fact  of  stringing  a  telephone 
wire  along  such  highway  affects  the  actual 
and  uauable  rights  of  the  adjoining  land 
owner,  if  any,  bo  infinitesimally  that,  unless 
there  is  some  strict  rule  of  law  r^;arding 
and  governing  mattera  of  such  small  mo- 

66  L.  R.  A. 


ment  that  would  require  a  different  rul^ 
the  determination  ought  to  be  that  no  addi> 
tional  servitude  is  thereby  imposed. 

A  number  of  courts  of  very  high  rank 
hold  that  it  is  not  an  additional  servitude, 
and  other  courts  are  gradually  coming  to 
this  view,  although  in  former  opinions  they 
have  been  inclined  to  hold  otherwise. 

First  Cong.  Church  v.  Milnaukee  &  L.  W. 
R.  Co.  11  Wis.  158,  45  N.  W.  1086;  CMoago 
&  N.  W.  R.  Co.  V.  Milusaukee,  B.  d  K.  Elec- 
tric R.  Co.  95  Wis.  561,  37  L.  R.  A.  866,  60 
Am.  St  Rep.  136,  70  W.  678;  Pierce  t. 
Drew,  136  Mass.  75,  49  Am.  Rep.  7 ;  Com.  t. 
Temple,  14  Gray,  69;  Linooln  t.  Com.  16i 
Mass.  1,  41  N.  E.  112;  Palmer  v.  Irftreftmont 
Electric  Co.  158  K.  Y.  231,  43  L.  R.  A.  672, 
52  N.  IS.  1092;  Julia  Bldg.  A.SSO.  v.  Bell 
Teleph.  Co.  88  Mo.  268,  67  Am.  Rep.  308; 
People  ejB  rel.  McManus  v.  Thompson,  65 
How.  Pr.  407 ;  Castle  v.  BeU  Teleph.  Co.  49 
App.  Div.  437.  63  N.  Y.  Supp.  482;  ifa^ee  v. 
Overshiner,  150  Ind.  127,  40  L.  R.  A.  370, 

65  Am.  St.  Rep.  358,  49  N.  E.  961;  Cater  v. 
Tforthtcestern  Teleph.  Exoh.  Co.  60  Minn. 
539.  28  L.  R.  A.  310,  51  Am.  St  Rep.  643, 
63  N.  W.  Ill;  Oobum  v.  Vew  Teleph.  Co. 
156  Ind.  00,  62  L.  R.  A.  671,  50  N.  E.  324; 
People  V.  Eaton,  100  Mich.  208,  24  L.  R.  A. 
721.  59  a,  W.  146;  Lockhart  r.  Craig  Street 
R.  Co.  139  Pa.  419,  21  Ati.  26;  Wood  t. 
^^oftonal  Watencoriea  Co.  33  Kan.  690,  7 
Pac.  233;  Kirhy  v.  Oitiims'  Teleph.  Co.  (S. 

D.  )  97  N.  W.  3;  Johnson  v.  Sew  York  d 
P.  Teleph.  d  TOeg.  Oo.  76  App.  Dlv.  664,  78 
N.  Y.  Supp.  698;  Mawwell  v.  Central  Diet, 
d  Printing  Teleg.  Co.  61  W.  Va.  121,  41  S. 

E.  125;  Bugg  v.  Commercial  V.  Teleg.  Co. 

66  Vt.  208,  28  At).  1036. 

Western  U.  Teleg.  Co.  v.  Rich,  19  Kan. 
517,  27  Am.  Rep.  169,  is  of  oontrolling 
weight  in  this  case.  It  was  Uiere  hdd  t^at 
an  abutting  landowner  could  not  enjoin  the 
construction  by  the  Western  Union  Tele- 
graph Company  of  a  telegraph  line  upon  the 
right  of  way  of  a  railroad  company,  if  bu<^ 
line  would  he  used  in  whole  or  in  part  for 
the  operation  of  the  railroad. 

The  injunction  should  be  refused  out  of 
consideration  for  the  rights  of  the  public. 

Atchison,  T.  d  S.  F.  B.  Co.  v.  Meyer,  62 
Kan.  699,  64  Pac.  597 ;  Buckwaiter  v.  Atchi- 
son, T.  d  8.  P.  B.  Co,  64  Kan.  403,  67  Pac 
831;  Kincaid  t.  Indianapolis  Naturai  Gas 
Co.  124  Ind.  577,  8  L.  R.  A.  602,  19  Am. 
St.  Rep.  113,  24  N.  E.  1066;  Oonin  City  B. 
Co.  T.  Bray,  66  N.  J.  Eq.  101,  35  Atl.  839. 

Where  the  amount  involved  is  so  small  as 
$17.60  it  is  too  inconsiderable  to  authorize, 
a  court  of  equity  to  entertain  the  case. 

Wood  V.  Wood,  3  Ala.  756 ;  Corr  t.  Igle- 
hort,  3  Ohio  St.  457;  Oale  v.  Nickerson,  151 
Mass.  428,  ii  L.  K.  A.  200,  24  N.  E.  400; 
Chapman  v.  Banker  d  T.  Pub.  Co.  128  ^loMk-. 
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478;  Harrinj/ion  v.  MaCarthy,  169  Mass.  492, 
48  N.  E.  278;  Uietstoh  v.  Berklwat  (Cal.) 
35  Fac.  S21. 

Johnstvn,  Ch.  J.,  delivered  the  opinion 
of  tlie  court: 

In  eonstructing  a  telephone  line  the  John- 
son County  Telephone  Company  was  proceed- 
ing to  plant  poles  along  the  h^hvay  in 
front  of  the  farm  of  Michael  M(<!ann.  The 
poles  were  placed  near  the  he^e  fence  on 
the  land  dividing  the  farm  from  the  high- 
way, and  were  bo  located  as  to  interfere 
with  the  trimming  of  the  hedge,  and  also 
with  the  cutting  of  the  grass  and  weeds  on 
the  roadside.  He  brought  an  action  of  in- 
junction, alleging  that  the  company  had  not 
obtained  his  consent  to  plant  telephone  poles 
on  the  highway  opposite  hifi  farm,  that  his 
interest  as  the  owner  of  the  fee  had  not  been 
conv^ed,  omdemned,  nor  otherwise  appro- 
priated ;  and  that  no  compensation  had  been 
paid  to  him  for  the  proposed  use.  A  tem- 
porary order,  restraining  the  company  from 
placing  poles  opposite  the  plaintiff's  farm, 
was  issued,  bnt  on  the  final  hearing  it  was 
dissolved,  and  a  perpetual  injunction  was 
denied. 

The  question  presented  now,  as  at 
the  first  hearing  of  the  proceeding,  is 
whether,  the  telephone  company  may  oc- 
cupy the  highway  in  front  of  McCann's 
farm  without  obtaining  his  consent  or 
paying  him  compensation  for  the  right. 
Was  this  a  contemplated  use  when  the 
road  was  established,  or  does  it  consti- 
tute an  additional  servitude  T  It  is  conceded 
that,  if  the  use  was  not  within  the  original 
purpose  of  the  highway,  the  planting  of  the 
poles  there  wiUiout  consent  or  compensation 
would  trench  upon  the  constitutional  rights 
of  MeCann.  The  adjoining  owner  of  land 
holds  tiie  fee  in  a  rural  highway,  and  re- 
tains the  ownership  of  the  land  for  all  pur- 
pones  not  incompatible  wiUi  its  use  as  a 
public  highway.  Cautkint  v.  Maihevct,  5 
Kan.  199;  ShatCMe  Cownty  v.  Beehtdth,  10 
Kan.  604.  Owning  an  estate  in  the  land,  he 
cannot  be  deprived  of  it  by  any  corporation 
until  full  compensation  has  been  made  or 
secured  to  him;  and  a  possible  or  probable 
benefit  from  the  proposed  improvement  is 
not  to  be  taken  into  consideration.  Const, 
art.  12,  §  4.  But  if  compensation  was  paid 
when  the  highway  was  established,  or, 
rather,  if  the  easement  originally  given  or 
obtained  includes  such  a  use  as  the  main- 
tenance of  a  telephone  line,  nothing  was  tak- 
en from  the  plaintiff,  and  the  injunction 
was  rightly  refused.  The  purpose  of  a  tele- 
phone— the  transmission  of  intelligence  be- 
tween people  and  places — is  a  public  one, 
which  the  public  may  authorize,  regulate, 
and  control.  The  legislature  has  authorized 
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the  oiganization  of  such  eorporatioBs,  and 
has  pro^'ided  that  they  may  build  and  main- 
tain lines  in  the  streets  and  highway's  o|  the 
state;  and,  further,  that  they  may  avail 
themselves  of  the  power  of  eminent  domain 
to  djtain  the  right  to  build  and  maintain 
lines  upon  and  over  the  property  of  othera. 
Oen.  Stat.  1M)1,  1262,  1342,  1343.  The 
highway  is  establislied  for  the  use  of  the 
public,  and  the  telephone  line  is  not  only  a 
public  convenience,  but  it  is  a  recognized 
public  use.  Is  it  a  contemplated  and  ap- 
propriate use  of  a  highway,  or  is  it  one  out* 
side  the  scope  of  a  rural  highway,  and  there- 
fore an  additional  burden,  for  which  com- 
pensation must  be  made  to  the  owner  t 

Few  questions  have  received  more  consid- 
eration from  the  courts  tn  reooit  yettrs,  or 
given  rise  to  more  eonflicfc  of  judicial  opin> 
ton,  than  tiiis  one.  In  some  cases  the  use 
has  been  limited  to  travel  by  such  methods 
as  were  in  vogue  when  the  highway  was  es- 
tablished, while  others  included  all  methods 
old  or  new,  and  hold  it  to  be  immaterial 
whether  they  were  in  use,  or  even  thought 
of,  when  the  easement  was  acquired.  Scnne 
confine  the  use  to  moving  petaons,  animals, 
and  vehicles,  while  others  would  include  sta- 
tionary appliances  used  in  the  propulsion  or 
conveyance  of  persons  and  things  over  the 
highways.  By  some  it  is  limited  to  trans- 
portation of  persons  and  things  tangible, 
while  others  extend  it  to  eommunicaticms 
which  are  transmitted  unseen  by  electric  vi- 
brations. Some  treat  it  as  an  additional 
burden  when  the  fee  of  the  highway  is  in 
the  adjoining  owner,  and  others  do  not  re- 
gard it  to  be  such,  whether  the  fee  is  in  the 
public  or  the  adjt^ning  owner.  In  still 
others  a  distinction  is  made  between  high- 
ways in  the  country  and  streets  in  the  city, 
holding  that  dty  streets  have  always  been 
designed  and  used  for  purposes  nfit  appropri- 
ate to  'rural  highways. 

The  purpose  of  the  hi^way  is  the  con- 
trolling factor.  It  is  variously  defined  or 
held  to  be  for  passage,  travel,  traffic,  trans- 
portation, transmission,  and  communication. 
It  is  a  thoroughfare  by  whidi  people  in  dif- 
ferent places  may  reach  and  communicate 
with  each  other.  The  use  is  not  to  be  meas- 
ured by  the  means  employed  by  our  ances- 
tors, nor  by  the  conditions  which  existed 
when  highways  were  first  devised.  The  de- 
sign of  a  highway  is  broad  and  elastic 
enough  to  include  the  newest  and  best  facil- 
ities of  travel  and  communication  which  the 
genius  of  man  can  invent  and  supply.  This 
theory  is  well  brought  out  in  Cater  v.  North' 
toestem  Teleph.  Exch.  Co.  60  Minn.  539,  28 
L.  R.  A.  310,  51  Am.  St.  Rep.  643,  63  N.  W. 
111.  It  was  there  said:  "If  there  is  any 
one  fact  established  in  the  history  of  society 
and  of  the  law  itself,  it  is  that  tiie  moile  of 
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exerdBing  this  easement  ia  expansive,  derel- 
oping  and  growing  rb  civilization  advances. 
In  the  most  primitive  state  of  society  the 
conception  of  a  highway  was  merely  a  foot- 
path; in  a  slightly  more  advanced  state  it 
included  the  idea  of  a  way  for  pack  animals; 
and  next  a  way  for  vehicles  drawn  by  ani- 
mals,— cmstitnting,  respectively,  the  iter, 
the  aetw,  and  the  via  of  the  Romans. 
And  thus  the  methods  of  using  public  high- 
ways expanded  with  the  growth  of  dvilizs- 
tl<ni  until  to-day  our  urban  highways  are  de- 
voted to  a  variety  of  uses  not  known  in 
fonner  times,  and  never  dreamed  of  by  the 
owners  of  the  aoil  when  the  public  easement 
was  acquired.  Hence  it  has  beeome  settled 
law  that  the  easement  is  not  limited  to  the 
particular  methods  of  nse  in  vogue  when  the 
easement  was  acquired,  but  includes  all  new 
and  improved  metbods,  the  utility  and  gen- 
eral convenience  of  which  may  afterward  be 
discovered  and  developed  in  aid  of  the  gen- 
eral purpose  for  which  highways  are  de- 
signed, and  it  is  not  material  that  these  new 
and  improved  methods  of  use  were  not  con- 
templated by  the  owner  of  the  land  when 
the  easement  was  acquired,  and  are  more 
onerous  to  him  than  those  then  in  use." 
That  conrt  held  that  the  construction  and 
maintenance  of  a  telephone  line  on  a  country 
highway  did  ndt  impose  an  additional  servi- 
tude upon  it,  but  was  to  be  regarded  more  as 
a  newly  discovered  method  of  using  an  old 
public  easement. 

In  Julia  Bldg.  Aaso.  v.  Bell  Teleph.  Co.  88 
Mo.  258,  57  Am.  Rep.  398,  the  question  was 
up  as  to  whether  the  erection  and  mainte- 
nance of  a  telephone  line  along  a  street  of  St. 
Louis  subjected  it  to  a  new  servitude  incon- 
sistent with  the  purpose  of  a  street,  and  for 
which  ail  abutting  owner  might  claim  com- 
pensation. The  court  ruled  that  it  was  not 
an  additional  burden,  and  in  doing  so  held 
that  streets  were  designed,  not  only  for  trav- 
el, but  to  facilitate  communications  between 
the  citizens  of  the  city ;  and  that,  when  the 
public  acquired  the  right  to  a  street  by  any 
method,  it  could  be  appropriated,  not  only 
for  such  uses  as  were  common  at  the  time, 
but  to  all  such  new  uses  as  advanced  civili- 
zation might  suggest  or  the  public  good  re- 
quire; and,  as  showing  that  the  telephone 
would  relieve,  rather  than  add  to,  the  servi- 
tude of  the  street,  it  was  said:  "If  a  cit- 
izen living  or  doing  business,  on  one  end  of 
Sixth  street  wishes  to  communicate  with  a 
citizen  living  or  doing  business  on  the  other 
end,  or  at  any  intermediate  point,  he  is  enti- 
tled to  use  the  street,  either  on  foot,  on 
horseback,  or  in  a  carriage  or  other  vehicle, 
in  bearing  his  message.  The  defendants  in 
this  case  propose  to  use  the  street  by  making 
the  telephone  poles  and  wires  the  messenger 
to  bear  audi  oommunieations  instantaneous- 
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ly  and  with  more  despatch  than  in  any  of 
the  above  methods,  or  any  other  known 
method  of  bearing  oral  communications.  Not 
only  would  such  communications  be  borne 
with  more  despatch,  but,  to  the  extent  of  the 
number  ctf  communications  daily  transmitted 
by  it,  the  street  would  be  relieved  of  that 
number  of  footmen,  horsemen,  or  carriages. 
If  a  thousand  messages  were  daily  trans- 
mitted by  means  of  telephone  poles,  wires, 
and  other  appliances  used  in  telephoning, 
the  street,  through  these  means,  would  serve 
ttie  same  purpose  which  would  otherwise  re- 
quire its  use  either  by  a  thousand  footmen, 
horsemen,  or  carriages  to  effectuate  the  same 
purpose.  In  this  view  of  it,  the  erection  of 
telephone  poles  and  wires  for  transmission 
of  oral  messages,  so  far  from  imposing  a 
new  and  additional  servitude,  would,  to  the 
extoit  of  each  message  transmitted,  relieve 
the  street  of  a  servitude  or  uso  by  a  foot- 
man, horseman,  or  carriage." 

A  leading  case  on  this  question  was  deter- 
mined by  the  supreme  court  of  Massachu- 
setts in  1883.  Under  a  statute  a  telegraph 
company  was  about  to  build  a  line  in  the 
streets  of  Brookline,  and  adjacent  owners 
sought  to  enjoin  the  authorities  from  grant- 
ing the  privilege  to  the  company,  claiming 
that  the  statute  was  unconstitutional  be- 
cause it  did  not  provide  for  eompensatlcm 
to  the  owner  of  the  fee  in  the  highway.  The 
court  decided  that  the  transmission  of  intel- 
ligence by  electricity  was  a  business  of  a 
public  character,  to  be  exercised  tmder  pub- 
lic control;  that  when  land  is  once  taken  for 
a  public  use,  and  is  afterwards  applied  to 
another  similar  public  use.  no  new  claim  for 
compensation  can  be  sustained  by  the  owner 
of  the  fee;  that  the  land  taken  or  granted 
for  highways,  for  travel  on  foot,  on  horse- 
back, or  with  vehicle,  conveying  either  per- 
sons or  property  and  transmitting  intelli- 
gence, is  an  easement  which  should  be  lib- 
erally viewed,  so  as  to  secure  to  the  public 
the  full  enjoyment  of  such  use,  and  that  the 
transmission  of  information  by  electricity 
was  a  use  similar,  if  not  identical,  with  the 
purpose  for  which  highways  were  estab- 
lished, and  therefore  no  additional  servitude 
was  imposed,  nor  other  compensation  re- 
quired, pierce  v.  Drete,  136  Mass.  75,  49 
Am.  Rep.  7. 

The  supreme  court  of  Michigan  had  be- 
fore it  the  specific  question  whether  tele- 
graph poles  on  a  rural  highway  constituted 
an  additional  servitude  for  which  the  own- 
ers of  the  fee  must  be  compensated.  In  an 
swer  to  the  question  the  court  said:  "Pub- 
lic highways  are  under  legislative  control. 
.  .  .  Tbey  are  for  the  use  of  the  public 
in  general,  for  passage  and  traSSc  without 
distinction.    The  restrictions  upon  their  use 
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tlie  general  public  the  largest  practicable 
benefit  from  the  enjoyment  of  the  easement. 
When  the  highway  is  not  restricted  in  its 
dedication  to  some  particular  mode  of  use, 
it  is  open  to  all  suitable  methods.  .  .  . 
When  these  lands  were  taken  or  granted  for 
public  itighways,  they  were  not  taken  or 
granted  for  such  uses  only  as  might  then  be 
expected  to  be  made  of  tbem  by  the  common 
methods  of  travel  then  known,  or  for  the 
transmission  of  intelligence  by  the  only 
methods  then  in  use,  but  for  such  methods 
as  the  improvement  of  the  country  or  the 
discoveries  of  future  times  might  demand." 
The  court  therefore  held  that  the  telegraph 
was  a  highway  use,  and  did  not  impose  an 
additional  burden  upon  the  land  occupied. 
People  V.  Eaton,  100  Mich.  208,  24  L.  R.  A. 
721,  69  N.  W.  145. 

In  Kirby  v.  Citizens'  Teleph.  Co.  (S.  D.) 
97  N.  W.  3,  in  deciding  that  a  telephone  sys- 
tem on  the  streets  of  a  city  was  not  an  ad- 
ditional servitude,  the  court  remarked:  "The 
streets  of  a  city  or  incorporated  town  are,  in 
contemplation  of  law,  dedicated,  appropri- 
ated, or  condemned  for  all  proper  street  uses, 
and,  when  a  street  is  used  for  any  proper 
street  purpose  by  permission  of  the  city  au- 
thorities, such  use  does  not  constitute  an  ad- 
ditional servitude,  though  such  use  may  not 
have  been  known  when  the  streets  were  ded- 
icated, appropriated,  or  condemned  for  street 
purposes,  and  the  abutting  fee  owner  is  not 
entitled  to  compensation  for  any  damages 
he  may  sustain  by  reason  of  such  use.  The 
streets  of  a  city  are  now  used  for  many  pur- 
poses unknown  in  former  times.  .  .  . 
The  telephone  is  but  a  step  in  advance  of 
former  methods  of  conveying  intelligence 
and  information,  and  is  a  substitute  for  the 
messenger  and  carrier  of  former  times." 

Other  cases  cited  as  sustaining  the  same 
view  are  iSagee  v.  Overahiner,  150  Ind.  127, 
40  L.  R.  A.  370,  66  Am.  St.  Rep.  358,  49  K. 
E.  951;  Cohurn  v.  Vew  Teleph.  Co.  156  Ind. 
90,  52  L.  R.  A.  071,  69  N.  E.  324;  Eerah- 
field  T.  Rocky  Mountain  Bell  Teleph.  Co.  12 
Mont.  102,  29  Pac.  883;  People  ex  rel.  Mo- 
Manua  v.  Thompson,  66  How.  Pr.  407 ;  Pal- 
mer V.  Larchmont  Electric  Co.  168  N.  Y. 
231,  43  L.  R.  A.  672,  52  N.  E.  1092;  Hewett 
V.  Weaiem  U.  Teleg.  Co.  4  Mackey,  424; 
Lockhart  v.  Craig  Street  R.  Co.  139  Pa.  419, 
21  Atl.  20;  Maancell  v.  Central  Diat,  d 
Printing  Teleg.  Co.  61  W.  Va.  121,  41  S.  E. 
125;  Castle  t.  Bell  Teleph.  Co.  49  App.  Div. 
437,  63  N.  Y.  Supp.  482;  Keasb^,  Electric 
Wires,  S9  102,  103. 

The  telegraph  used  in  the  operation  of  a 
railroad  is  held  to  be  a  railway  use,  and  not 
an  added  servitude  upon  a  railroad  right  of 
way.  In  a  certain  sense  the  telephone  is  an 
adjunct  of  the  highway,  aa  the  telegraph  is 
of  the  railway.  It  serves  to  direct  travel 
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and  transportation  over  the  highway,  it 
keeps  persons  using  the  highway  and  those 
in  authority  advisml  of  its  condition,  and,  il 
necessary,  they  can  provide  for  repairs,  and 
it  enables  those  who  have  sent  teams  and  ve- 
hicles over  it  to  learn  the  progress  that  has 
been  made  in  the  journey.  The  messages 
transmitted  over  the  line  are  a  substitute  for 
the  messengers  who  formerly  passed  over  the 
highway,  and  thus  to  a  great  extent  relieve 
it  from  the  burdens  and  wear  of  travel.  No 
modem  invention  has  contributed  more  to 
commercial  and  social  intercourse  than  the 
telephone.  It  is  an  appliance  of  great  pub- 
lic utility,  and  is  coming  inte  general  use  in 
the  country  as  well  as  in  the  city.  Indeed, 
it  seems  to  serve  a  more  beneficial  purpose 
and  is  a  greater  convenience  to  rural  resi- 
dents widely  distant  from  business  centers 
and  from  each  other  than  it  is  to  residents 
in  cities.  The  question,  however,  is  not  de- 
terminable by  the  differences  betweeen  urban 
and  suburban  conveniences  and  necessities, 
nor  by  the  fact  that  the  fee  may  be  in  the 
adjoining  landowner  in  one  instence  and  in 
the  public  in  the  other.  It  must  be  decided 
by  the  scope  and  purposes  of  the  highway, 
and  whether,  in  country  or  city,  it  is  a 
means  of  travel  and  transportation;  a  me- 
dium of  transmission — of  intercommunica- 
tion— between  the  people  located  in  different 
places.  We  are  aware  that  there  are  au- 
thorities holding  that  the  telephone  is  not 
one  of  the  purposes  contemplated  when  the 
highway  was  established;  that  it  is  not  a 
highway  purpose;  and,  therefore,  that  it  Is 
an  additional  burden  upon  the  highway,  for 
which  compensation  must  be  made  to  the  ad- 
jacent owners.  We  think,  however,  that  the 
more  liberal  view  should  be  teken,  which  is 
in  keeping  with  the  progress  of  the  times, 
holding  the  easement  to  include  the  modem 
methods  of  travel  and  communication. 

The  court  ruled  correctly  in  refusing  the 
injunction,  and  'therefore  ite  judgment  vAU 
he  affirmed, 

Baaitli,  OMSns,  and  AtUason,  JJ.,  con- 
cur. 

BiLrch,  J.,  concurring: 

The  Chinese  have  boote  for  the  feet  which 
prevent  their  natural  growth  and  develop- 
ment beyond  the  measure  of  childhood  days. 
Old  decisions  rendered  without  any  possible 
conception  or  consideration  of  future  circum- 
»tances  and  conditions  ought  not  to  be  al- 
lowed to  produce  the  same  effeet  on  the  law 
of  a  commonwealth. 

Caulkim  v.  Mathevrs,  6  Kan.  191,  was  de- 
cided in  1869.  The  suit  was  brought  to  re- 
cover for  the  loss  of  a  horse  described  M 
"blind  of  an  eye,"  which  fell  into  an  open 
well  on  private  unineloaed  grounds.  Tbtfe 
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was  no  road  ttirough  the  premises,  and  the 
horse  was  not  injured  upon  any  road.  The 
eourt^  however,  in  speealating  upon  what 
might  have  been  the  rights  of  the  plaintiff  at 
a  place  where  his  horse  was  not  injured,  if 
there  had  been  a  rdad  there,  said  that  It 
could  hardly  be  supposed  that  be  could  make 
pasture  fields  of  the  public  higiiways;  that 
men  may  pass  and  repass  with  their  stock 
up(»  the  public  highways,  but  that  sneh  is 
the  extent  of  their  right, — ^meaning,  of 
oourse,  their  right  frith  respect  to  stodc  on 
the  highway. 

In  1873  tiie  case  of  ShawnM  Ootinty  t. 
Beekvith,  10  Kan.  004,  vaa  decided.  A  road 
was  laid  out  whieh  embraced  a  hedge  within 
its  limits.  The  landowner  wanted  damages 
for  a  total  deprivation  of  the  he^,  which 
was  removable.  The  court  held  that  his 
damage  was  the  cost  of  removing  the  hedge 
and  any  depredation  it  suffered  1^  removal. 
Why  it  was  not  the  duty  of  the  road  overseer 
to  remove  the  hedge  as  an  obstmetion  to 
travel  does  not  appear.  In  the  opinion  it 
was  said  that  nothing  connected  with  the 
land  passes  to  tiie  public  accept  what  is  ac- 
tually necessary  to  make  tlie  road  a  good 
and  snffldent  thorongfafare  for  the  public; 
that  the  public  obtains  a  mere  easement  in 
the  land;  that  the  fee  remains  in  the  owner; 
that  be  continues  to  own  everything  con- 
nected with  it  which  is  not  necessary  for  the 
public  use  as  a  highwsy;  and  that  he  may 
remove  ti-ees,  grass,  hedges,  fencra,  buildings, 
etc.,  so  long  as  he  does  not  interfere  with 
the  use  of  the  road  as  a  public  highway — 
all  of  which,  it  may  be  conceded,  is  true  to- 
day, and  perfectly  true  for  the  plaintiff  in 
this  case  after  the  defendant's  telephone 
poles  are  up.  But  the  court,  havinf;  in 
mind  the  Caulkina-Matheios  Com,  cited  it  as 
authority  upon  the  rights  of  the  public  gen- 
erally in  a  r^^larly  laid  out  highway.  Even 
if  the  decision  were  open  to  the  interpre- 
tation ttst  the  public  use  of  a  highway  is 
limited  to  travel  and  passing  from  place  to 
place,  I  do  not  think  that  a  blind  horse, 
which  in  1869  fell  into  a  well  where  there 
was  no  road,  ought  now  to  block  the  public 
highways  of  the  state  to  expanding  and  in- 
creasing public  necessities  and  uses.  How- 
ever, the  court  did  not  limit  the  use  of  a 
highway  to  passing  and  repassing,  or  to  such 
acts  only  as  involve  motion.  The  language 
is:  "It  [the  public]  obtains  the  right  for 
persona  to  pass  and  repass,  and  to  use  the 
road  as  a  public  highway  <mly,  and  nothing 
more."  That  is  all  I  claim  for  the  public 
in  this  action. 

The  law  upon  this  subject  has  been  too 
much  confused  by  fictions  which  do  not  coin- 
cide with  the  facts.  I  should  like  to  square 
the  law  as  nearly  as  possible  with  the  facts. 
In  cities  the  fiction  Is  that  the  lee  of  streets 
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is  in  the  county.  But  the  county  is  not  a 
real  proprietor.  If  the  streets  be  vacated, 
the  title  of  the  county  vanishes.  The  fiction 
b  used  merely  to  express  the  foet  that  the 
public  h«s  full  rights  over  the  streets  for 
public  purposes.  In  the  country  the  fieti<m 
is  thst  tiie  public  has  a  mere  easement.  As 
a  matter  of  substantial  fact,  the  owner  loses 
his  land,  and  fully  understands  that  he  loses 
it,  whea  condemnation  is  made.  True,  he  may 
quarry  under  the  road  if  he  do  not  impair  it, 
and  may  do  some  things  upon  the  surface  td 
the  ground  if  he  do  not  obstruct  the  pnblle 
(it  is  a  crime  for  him  to  soonr  his  plows 
there) ,  and,  if  ft  riionld  ever  be  vseated,  full 
dominion  will  reattach.  But  the  public  ac- 
quires the  right  to  exclude  him  absolutely, 
if  necessary  and,  in  point  of  practical  fact  as 
opposed  to  1^1  theory,  does  «elude  him 
from  it  except  as  an  abutter  and  as  one  of 
the  public.  When,  tKerefore,  the  road  Is 
subjected  to  a  new  use,  there  is  no  substan- 
tial damage.  The  concluding  words  of  the 
paragraph  quoted  from  Jt^ce  on  Electric 
Law  in  the  dissenting  opinion  are  these: 
'-The  amount  of  compensation  to  whidi  he  la 
entitled  would  in  most  cases,  however,  be 
purely  uuminal."  In  Kea8t>ey  on  Electrie 
Wires,  pp.  126,  127,  the  following  statements 
occur:  "There  must  be  an  extension  of  the 
uses  to  which  streets  are  put,  and  so  long  as 
they  serve  the  public  convenience,  and  do  not 
affect  the  use  formerly  enjoyed  by  the  land* 
owner,  there  would  seem  to  be  no  good  rea- 
wn  why  the  landowner  should  have  a  right 
to  object,  since  in  such  a  case,  if  he  were  en- 
titled to  damages,  they  would  amount  to 
nothing.  .  .  .  Another  difficulty  is  that 
it  is  hard  to  distinguish  between  a  rural  and 
an  urban  street,  and  that  the  nature  of  a 
street  changes  insensibly  from  the  former 
to  tbe  latter,  and  a  rule  of  property  which 
depends  on  such  a  shifting  and  indefinite 
distinction  is  not  likely  to  prove  satisfac- 
tory." 

That  there  was  no  substantial  damage  in 
this  ease  is  shown  by  the  agreed  facts.  The 
following  utterly  petty  and  trivial  matters 
are  all  the  plaintiff  could  muster  in  order 
to  obtain  an  extraordinary  remedy  in  a  court 
of  equity  with  which  to  oppose  a  work  of 
great  public  interest  and  importance:  "That 
the  erection  of  the  poles  and  the  construc- 
tion of  said  line  would  to  some  extent  inter- 
fere with  the  mowing  of  grass  and  weeds 
next  to  the  hedge  and  along  the  public  high- 
way, and  with  the  trimming  of  the  hedge 
witii  a  machine;  that  this  plaintiff  has  a 
machine  with  which  he  can  trim  the  hedge, 
but  that  he  never  has  trimmed  the  hedge 
with  a  machine ;  that  tbe  plaintiff  has  mowed 
the  weeds  and  grass  along  the  outside  of  said 
hedge  with  a  machine ;  that  there  is  a  litUe 

pieos  of  hedge  along  section  16  w> 
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MeCanii  bought  from  Mr.  Ellis  tbat  has 
some  Bumae  growing  in  the  pnblic  highway, 
but  not  next  to  the  hedge;  that  there  is  a 
wire  fence  there,  and  it  is  set  in  about  4 
feet,  and  the  sumac  ia  in  the  highway,  and 
not  next  to  Uie  fence."  I  am  not  in  favor 
of  opoiing  the  courts  to  injunction  suits 
which  are  purely  obstmetive,  which  are 
hrmight  merely  for  the  vindication  of  a 
theory,  and  whidi  have  for  their  basts  noth- 
ing more  than  an  intangible  interest  in  land 
whidi  niffers  nothing  but  an  imaginary  in* 
jury. 

There  c»n  he  no  doubt  that  the  representa- 
tivea  of  the  people  of  this  state  have  always 
heretfrfore  n^rded  the  constmction  of  tel- 
egraph and  telephone  lines  upon  the  public 
highways  as  impoalng  no  additional  burden. 
In  1868  the  l^stature  passed  an  act  which 
provides  as  follows:  "Corporatitms  created 
for  the  purpose  of  constmcting  and  main- 
taining magnetic  telegraph  lines  are  author- 
ised to  set  their  poles,  piers^  abubnents, 
wires,  and  other  fixtures,  alongi  up<m  and 
across  any  of  the  public  ro*^,  streets,  and 
waters  of  this  state,  in  such  manner  as  not 
to  ineommode  the  public  in  the  use  of  such 
roads,  streets,  and  waters."  Gen.  Stat.  1868, 
ebap.  28,  |  74.  In  188S  it  passed  an  act  au- 
thorizing the  organizatim  <tf  oorporaUonn 
far  the  constmction  and  maintenance  of  tele- 
phone lines,  and  providing  as  follows:  "All 
such  corporations  shall  have  all  the  rights 
and  powers  conferred,  and  be  subject  to  all 
the  liabilities  and  duties  imposed,  by  the  gen- 
eral laws  of  this  state  upon  telegraph  cor- 
porations."  Laws  188S,  diap.  104,  p.  151. 

Acquiescence  for  so  many  years  in  these 
acts,  which  make  no  reference  whatever  to 
additional  compensation,  amounts  to  a  popu- 
lar appioval  of  the  enlarged  use  of  the  high- 
ways of  the  state  liere  contended  for.  It  is 
true  that  a  telephone  pole  does  monopolize 
that  portion  of  a  pnblic  highway  which  it 
occupies.  The  monopoly,  however,  is  en- 
tirely rpasonable.  It  t^Mtructs  and  inter- 
feres with  no  other  highway  use,  and  is  en- 
tirely compatible  with  all  other  highway  uses 
at  all  times.  And,  since  it  cannot  he  seri- 
ously controverted  that  the  telephone  is  now 
an  invaluable  adjunct  to  travel  and  other 
higliway  purposes  sdcnowledged  to  he  prop- 
er, the  principle  of  the  case  of  Weaiem  U. 
Teleg.  Co.  v.  Rich,  19  Kan.  617,  27  Am.  Rep. 
169,  ought  to  apply.  In  that  case  land  was 
condemned  for  a  railroad  which  obtained  a 
mere  easement.  The  fee  and  the  right  to  make 
use  of  the  land  In  all  ways  not  incompatible 
with  the  interests  erf  the  railroad  remained 
In  the  landowner.  Then  a  telegraph  line 
was  established  over  the  condemned  tract. 
There  was  the  same  opportunity  to  ssy  in 
tbat  suit  that  there  is  in  this  one  that  the 
owner  was  being  deprived  of  his  land,  that 
66  L.K.  A. 


there  was  no  reason  for  him  to  make  a  don»> 
tion  of  his  property  to  private  or  to  publio 
interests,  and  that  the  advance  of  civilization 
should  not  be  made  at  the  expanse  of  the 
few.  But  Mr.  Justice  Brewer  disposed  of 
the  matter  by  saying  that  the  eoDstmetion  of 
the  tel^raph  line  was  dammtm  abtque  in- 
juria, or,  perhaps  more  ctHreetly^  damages 
already  paid  for.  Telephone  poles  cannot  be 
excluded  from  the  highway  merely  because 
they  are  immovable.  To  immobility  must  be 
added  an  unreasonable  interference  with  the 
f!<eneral  use  of  the  highway  or  an  mireason* 
able  intcrferenoe  with  the  rights  of  the  abut- 
ter, and  herein  liea  the  fallatiy  of  the  argu- 
ment in  ferroretm  of  my  dissenUng  associ- 
ates. It  does  not  follow,  from  the  fact  that 
a  telephone  line  may  be  ntablished  upon  the 
highway,  that  a  railroad  may  be  built  there, 
or  that  a  transportation  company  may  dig  « 
canal  al«ig  its  length  and  fill  it  with  a  fteet 
of  hosts.  It  is  perfectly  plain  that  new 
uses  may  not  he  allowed  to  overthrow,  or 
even  to  substantially  impair,  tiie  old. 

I  remain  perfisctly  free  to  determine  all 
such  eases  whenever  tkiey  arise.  I  am  not 
greatly  troubled  by  ft  counting  of  the  cases 
on  either  side  of  the  proposition  involved.  I 
am  bound  to  follow  the  reasoning  which  ap- 
peals to  me  most  strongly.  That  so  ably 
presented  by  Chief  Jnstioe  Johnston  in  the 
majority  opinion,  though  in  opposition  to 
his  personal  view,  and  the  considerationa 
noted  above,  impel  me  to  concur  in  atBrming 
the  judgment  of  the  district  court. 

JoIuLstOB,  Ch.  J.,  dissenting: 

I  am  unable  to  concur  in  the  conclusion 
that  the  construction  and  maintenance  of  a 
telephone  line  on  a  rural  highwny  is  not  an 
additional  servitude,  and  am  compelled  to 
adhere  to  the  view  stated  in  the  first  opin- 
ion by  Justice  Pollock:"  "That  a  line  of  tele- 
phone, while  a  means  of  communication,  is 
not  a  method  of  travel,  and  ia  not  such  a 
use  of  the  property  as  was.  in  contemplation 
of  law,  acquired  by  the  public  when  the  high- 
way was  laid  out;  and  that  the  landowner 
must,  under  the  provieions  of  our  Constitu- 
tion and  by  natural  right,  be  held  to  be  enti- 
tled to  compensation  for  this  new  burden 
cast  on  his  property."  It  is  a  use  which  was 
not  only  not  contemplated  when  the  high- 
way was  establiBhed,  but  ia  one  wholly  in- 
consistent with  the  purposes  of  a  country 
rond.  In  Kansas,  and  in  nearly  all  of  the 
states,  a  well-recognized  distinction  exists 
between  the  uses  to  which  a  rural  highway 

*A  decision  was  reached  and  an  opinion 

handed  down  In  this  case  In  favor  of  tbe  plain- 
tiff, but,  a  rebeai-lnK  having  beeo  icranted,  the 
nplnlona  here  published  were  handed  down 
Bup«ra<>dlng  tbe  former  one,  whIdi  has;  there- 
fore, been  omitted.  ^  i 
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and  a  dty  atreet  maj  be  devoted.  The  denil- 
of  population,  and  the  fact  that  nearly  all 
of  the  ground  in  a  city,  except  the  puUie 
ways,  is  covered  with  permanent  etmctures, 
zeqniTefl  that  streets  and  all^  shall  be  used 
for  all  publie  puTposes.  They  are  used,  not 
only  lor  travel,  but  for  light  and  air,  and 
through  vhidi  to  lay  pipes  to  condnet  water, 
gas,  and  other  matoials  for  both  publie  and 
private  consumption.  They  are  also  em- 
ployed for  all  kinds  oi  traffic  and  transporta- 
tum  whidi  does  not  unreasonably  interfere 
with  the  rights  of  abutting  owners.  It  is 
wholly  impracticable  to  provide  means  for 
tammoissicm,  transportation,  and  oommuni- 
cation  In  a  crowded  city  except  through  the 
streets  and  allqrg;  and  hence  a  dedication 
or  appropriation  of  streets  and  alleys  always 
contempUites  every  use  which  public  necessi- 
ty and  convenience  require.  In  a  city,  even 
a  commercial  railroad  may  be  located  in  the 
streets,  and,  if  ingress  and  tgKwa  are  af- 
forded an  abuttii^  owner,  he  has  no  claim 
for  damages  or  compensation  (Ottmca,  0.  0. 
dc  C.Q.  U.  Oo.  T.  Lamm,  40  Kan.  301,  2  L. 
R.  A.  S9,  19  Pac  661 ) ;  but  no  one  would 
claim  tliat  such  a  use  is  within  the  scope 
and  purpose  of  a  rural  highway.  Again,  the 
ownership  of  the  fee  in  the  highway  not  only 
distinguishes  it  fnmi  a  city  street,  but,  as  to 
tho  exercise  of  eminent  domain  and  the 
maintenance  of  injunction,  it  is  of  control- 
lii^  consequence.  If  there  is  no  ownership, 
there  is  nothing  to  eondemn,  and,  if  compen- 
sation may  be  had  in  damages  for  unreason- 
able interference  with  the  adjoining  owner's 
ingress  and  <^press,  injunction  will  not  be 
allowed.  In  a  city  street  the  publie  has 
not  only  an  easement,  bnt  it  holds  the  fee  as 
wdl.  It  holds  the  trust  and  every  vestige 
of  the  title.  The  interest  which  the  ad- 
joining owneV  has  in  a  rural  highway  is  not 
ooimportant  or  intangible,  as  is  cliUmed  by 
the  telepbcme  company.  He  retains  a  title 
and  estate  in  the  highway  which  gives  hiui 
siriistantial  rights,  and  of  which  he  cannot 
be  deprived  until  just  compensation  has 
been  paid  or  secured. 

In  Shaumee  County  t.  Beckimth,  10  Kan. 
604,  it  was  said  that  "the  fee  in  the  land 
never  passes  to  the  public,  but  always  con- 
tinues to  belong  to  the  original  owner.  He 
oootinues  to  own  the  trees,  the  grass,  the 
hedges,  the  fences,  the  buildings,  the  mines, 
quarries,  springs,  water  courses,  in  fsct, 
everything  connected  with  the  land  over 
wliich  the  road  is  laid  out,  which  is  not  nec- 
essary for  the  public  use  as  a  highway. 
Angell,  Highways,  chap.  7,  §§  301-312.  .  .  . 
He  may  remove  all  these  things  from  the 
road,  or  use  and  enjoy  them  in  any  other 
manner  he  may  choose,  so  long  as  he  does 
not  interfere  with  the  use  of  the  road  as  a 
public  hi^way.  No  otiier  person  has  any 
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suoh  rights."  In  respert  to  the  rl^ts  ac- 
quired by  the  publie  it  was  also  remarked; 
"The  public  obtains  a  mere  easemoit  to  the 
land.  It  obtains  only  bo  much  of  the  land, 
S(dl,  trees,  etc,  as  is  necessary  to  make  a 
i;ood  road.  It  obtains  the  right  for  persons 
to  pass  and  repass  and  to  use  the  road  as  a 
publie  highway  uly,  and  nothing  more.'' 
See  also  Oautkma  v.  Mathstoa,  6  Kan.  190. 

This  early  decision,  since  accepted  and  fol- 
lowed, declared  the  purpose  of  a  rural  high- 
way to  be  travel  and  a  right  of  the  public 
to  pass  from  place  to  pUoe  thereon,  and 
nothing  more.  The  highway  contemplated 
when  the  road  was  laid  out  was  one  equally 
open  to  the  use  of  everyone;  not  one  where 
a  part  of  it  might  be  permanently  and  ex- 
clusively occupied  by  private  parties  and 
largely  for  private  profit.  The  placing  of 
poles  in  the  highway  is  a  permanent  loca- 
tion, which  necessarily  excludes  the  owner  of 
the  adjoining  land  and  everyone  else  fnmi 
the  part  so  occupied.  Here  it  prevented  the 
plaintiff  from  trimming  his  hedge  and  ob- 
taining the  grass  which  the  court  said  be- 
longs to  him.  The  theory  of  tbe  law  when 
the  road  was  laid  out  was  that  the  adjoin- 
ing owner  had  the  aasOa  rights  in  the  ease- 
ment granted  as  every  other  member  of  the 
public;  but  he  is  not  free  to  use  the  tele- 
phone line,  and  is  excluded  from  the  ground 
occupied  by  it.  Hie  supreme  court  of  Kew 
York,  in  speaking  of  the  contemplated  use 
of  rural  highways,  said:  "Hie  primary  law 
of  tbe  highway  is  motion,  and  whatever  vs- 
hides  are  used,  or  whatever  method  of  the 
transmission  of  intell^enoe  Is  adopted,  the 
vehicle  must  move  and  the  intelligence  be 
transmitted  by  some  moving  body  which 
most  pass  along  tbe  highway,  either  on,  or 
over,  or  perhaps  under,  it,  but  it  cannot  per- 
manently appropriate  any  part  of  it."  Eela 
V.  Amerioan  Teleph.  &  Teleg.  Co.  143  N.  Y. 
133,  25  L.  R.  A.  640,  38  N.  E.  202.  The  tel- 
ephone, however,  is  a  stationary  appliance, 
a  permanent  obstruction,  a  fixture  in  the  soil, 
wliich  necessarily  involves  exclusive  posses- 
sion. When  the  easement  was  obtained  and 
paid  for  by  the  county,  can  it  be  conceived 
that  the  owner  understood  that  he  had  sur- 
rendered to  others  the  permanent  and  exclu- 
sive possession  of  a  part  of  the  highway,  or 
that  the  public  understood  it  was  paying 
for  such  an  occupancy  for  the  benefit  and 
profit  of  private  individuals  or  corporations  T 

Much  is  said  about  the  utility  and  con- 
venience of  the  telephone,  and  against  any 
st€p  or  decision  which  would  retard  progress 
or  prevent  the  genera!  use  of  all  such  mod- 
em inventions.  All  will  agree  to  its  supe- 
riority over  former  methods  and  that  its  use 
should  not  be  unjustly  hampered  j  but  such 
considerations  do  not  require  that  landown- 
ers shall  make  donations  of  their  nrppertji 
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for  the  benefit  of  jnivate  or  public  Interestt. 
The  advance  of  ciTiiiisatlon,  bo  mudi  talked 
of,  is  desirable,  but  it  would  be  unjust  and 
is  unnecessary  to  obtain  it  at  the  expense  of 
the  few.  To  require  telephone  com  {Mini  es  to 
pay  for  property  taken  for  their  benefit  will 
not  necessarily  check  progress  nor  prevent 
unprovemenis.  The  law  treats  the  business 
as  public,  and  authorises  the  condemnation 
of  land  required  for  the  operation  of  a  tele- 
phfme  system,  and  provides  that  highway* 
may  be  so  occupied  when  compensation  has 
been  paid  to  those  owning  an  estate  in  the 
land. 

If  the  view  taken  of  the  majorify  opinion 
is  to  prevail,  every  modem  method  (tf  trans- 
porting persons  and  property,  and  all  means 
of  interctmuaunication,  stationary  and  mova- 
ble, may  iw  used  on  the  rural  highway. 
Eveiy  use  made  of  a  city  street — and  that 
includes  all  purposes  which  public  necessity 
uid  oonvenioicc  require— may  be  made  of  a 
rnral  highway  without  Imposing  additional 
burdens  upcm  it.  It  will  include  tel^raphs, 
Bteam  and  electric  railroads  for  commercial 
purposes,  pipes  and  conduits  for  gas  and  oil, 
aqueducts  for  water,  as  well  as  paenmatie 
tubes.  Ko  one  will  deny  that  sew  methods 
of  locomotion  and  new  movable  vehicles,  in* 
duding  bicycles,  automobiles,  steam  thresh- 
ers, and  portable  engines,  may  l>e  used  on  a 
highway  without  subjecting  it  to  a  new 
servitude;  but  the  profession  wilt  be  sur- 
prised to  learn  that  railroad  trades  and 
other  permanent  structures  can  be  placed  in 
highways  for  steam  railroads,  and  also  that 
trolley  lines,  which  furnish  the  most  mod- 
em mamier  of  travel,  may  be  constructed 
along  the  country  road,  without  the  consent 
of  the  adjoining  owners.  The  transportation 
of  oil  and  gas  is  a  business  of  a  public  char- 
acter which  is  now  exciting  the  attention 
and  energies  of  the  people  of  the  state,  and, 
under  the  rules  adopted,  the  owners  of  these 
lines  may  excavate  in  front  of  farms  and 
lay  their  pipes  along  the  highways  without 
paying  the  owners  of  the  fee  for  the  land 
taken.  Likewise,  companies  organized  for 
the  transportation  of  letters  and  parcels 
through  pneumatic  tubes  may  construct  and 
maintain  stationary  appliances  in  the  road 
without  compensating  the  adjacent  owners. 
If  telephone  and  tel^aph  companies  may 
permanently  and  exclusively  occupy  portions 
of  the  highways  because  it  is  a  modem  me- 
dium of  transmitting  information,  why  may 
not  telegraph  companies  use  the  latest  de- 
vice of  Marconi,  and  build  towers  opposite 
farms  to  transmit  intelligence  from  station 
to  station  by  wireless  telegraphy? 

1  think  that  the  function  of  a  telephone  is 
quite  apart  from  the  purpose  for  which  the 
highway  was  designed  when  the  easement 
was  acquired.  Alt  methods  whereby  a  part 
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of  the  rural  highway  is  ezclusl^ly  ^d  «m- 
tinuoosly  occupied  is  a  new  use,  and  consti- 
tutes an  additional  burden  which  entitles 
the  person  over  whose  land  the  highway  is 
laid  to  compensation.  The  MithoriUes  ara 
very  ntiirly  uniform,  however  much  they 
may  differ  as  to  reasons,  that  a  telephone  is 
not  within  the  scope  and  purpose  of  a  rural 
highway.  B«U  v.  ^tnertoan  Telepk.  Teteg. 
Co.  143  N.  Y.  183,  2S  L.  R.  A.  640,  38  N.  E. 
202;  Board  of  Tradm  Teleg.  Co.  v.  Bamatt, 

107  111.  607,  47  Am.  Rep.  4«3;  Postal  Teteg. 
Cable  Co.  v.  Eaton,  170  111.  618.  30  L.  R.  A. 
722,  02  Am.  8t  Rep.  390,  49  N.  E.  366; 
Dailjf  V.  State,  51  Ohio  St.  348.  24  L.  R.  A. 
724,  46  Am.  St.  Rep.  578,  37  N.  E.  710;  Col- 
len  V.  Columbus  Edieon  Bleotrie  lAght  Co, 
66  Ohio  St.  166,  S8  L.  R.  A.  782,  64  N.  S. 
141 ;  Western  U.  Teleg.  Co.  v.  Willianu,  M 
Va.  696,  8  L.  R.  A.  420,  10  Am.  St.  Rep. 
908,  11  8.  E.  106;  Krueger  v.  Wiaeonain 
Teleph.  Co.  106  Wis.  06,  50  L.  R.  A.  208,  81 
li.  W.  1041 ;  Stowers  v.  Postal  Teleg.  Cable 
Co.  68  Iflss.  659,  12  L.  R.  A.  864,  24  Am. 
St.  Rep.  200,  0  So.  366;  Cheeapeake  d  P. 
TelepK  Co.  v.  Mackenzie,  74  Md.  36,  28  Am. 
St  Rep.  210,  21  Atl.  600;  ffaltey  v.  Rapid 
Transit  Btreet  R.  Co.  47  N.  J.  Bq.  380,  20 
AU.  859 ;  Nicotl  v.  New  York  A  V.  J.  TeUpk. 
Co.  62  N.  J.  L.  733,  72  Am.  St.  Rep.  66S,  42 
Atl.  683;  DOROtKin  v.  AUert,  11  K.  D.  280, 
68  L.  R.  A.  776,  96  Am.  St.  Rep.  720,  91  N. 
W.  441 ;  apokame  v.  Colby,  16  Wash.  610.  48 
Pac.  248;  Branson  v.  Albion  Teleph.  Co. 
(Neb.)  60  L.  R.  A.  427.  03  N.  W.  201;  Par 
oifte  Postal  Teleg.  Cable  Go.  v.  Irvine,  40 
Fed.  113;  Kester  v.  Western  U.  Teleg.  Co. 

108  Fed.  926;  Kincaid  v.  Indianapolis  Nat- 
ural Gas  Co.  124  Ind.  677,  8  L.  R.  A.  602, 
19  Am.  St.  Rep.  113,  24  N.  E.  1066;  Atlantio 
d  P.  Teleg.  Co.  v.  Chicaifo,  R.  I.dP.R.  Co. 
6  Biss.  158,  Fed.  Cas.  No.  632. 

In  all  of  the  cases  cited  in  support  of  the 
other  view,  only  the  decisions  in  two  states 
— Minnesota  and  Michigan — involved  a 
rural  highway.  In  some  of  the  other  cases 
cited  to  sustain  the  trial  court  there  is  some 
l^neral  language  used,  and  some  reasons  are 
given,  which  seemingly  support  the  view 
that  a  telegraph  or  telephone  line  is  not  an 
additional  servitude  on  a  rural  highway; 
but  in  each  of  them  the  court  was  speaking 
of  the  scope  and  purpose  of  a  city  street, 
and  most  of  them  rect^ized  a  difference  be- 
tween that  and  a  country  road.  For  in- 
stance, the  supreme  court  of  Missouri,  in 
Julia  Bldg.  Aaw.  v.  Bell  TelepK  Co.  88  Mo. 
258,  57  Am.  Rep.  398,  calls  attention  to  the 
distinction  between  roads  in  the  country  and 
streets  in  the  city,  and  indicates  that  a  dif- 
ferent rule  applies  as  to  the  interest  which 
the  public  acquires  in  a  highway  and  in  a 
street.  In  Magee  v.  OversMner,  150  Ind. 
127.  40  UR.A.87O,MA^^(5^^^. 
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49  E.  961,  a  street  ease,  it  is  said:  'There 
is  an  essential  distinctimi  between  urban  and 
suburban  bighways,  and  tbe  r^hts  of  the 
abutters  are  much  more  limited  in  the  ease 
of  urban  streets  than  tbey  are  in  the  case  of 
suburban  ways."  The  ease  of  Castle  t.  Bell 
Teleph.  Go.  49  App.  Div.  437,  63  N.  Y.  Supp. 
482,  calls  attention  to  the  fact  that  public 
eatoementii  in  the  streets  of  cities  and  vil- 
lages  are  much  more  extensive  than  a  coun- 
try hi^iway.  The  same  may  be  said  of 
Lovkhart  t.  Craig  Street  B.  Co.  130  Fa.  419. 
21  Atl.  26,  where  it  was  said  that  "what 
might  be  eonsidered  an  invasion  of  private 
right,  so  far  as  the  use  of  a  hi^way  is  con- 
cerned, in  the  country,  might  not  be  so  in  a 
city."  In  the  two  cases  holding  that  the 
telephone  is  not  an  additional  servitude  on 
the  rural  highway,  the  Minnesota  decision 
was  made  by  a  bare  majority,  and  even  in 
that  state  it  is  held  that  a  railroad  is  an  ad- 
ditional burdm  <m  a  city  street.  In  the 
Michigan  ease  there  was  also  a  stnmg  dis- 
sent, and  in  the  prevailing  opinion  it  was 
said  that  under  Uie  statutes  of  that  state 
any  damages  sustained  by  the  adjoining 
owner  by  the  erection  of  tiie  poles  in  the 
highway  could  be  recovered. 

It  is  interesting  to  notice  the  view  taken 
of  this  question  by  authors  of  text-books. 
For  instanoe,  In  Joyce  on  Electric  Law,  8 
321,  it  is  said:  "We  are  of  the  opinion  that 
the  oonstructiou  of  telegraph  and  telephone 
lines  upon  the  highways  or  streets  is  not 
within  tbe  original  purposes  of  the  dedica- 
tion or  taking  of  the  same,  and  that  the 
poles  and  wires  constitute  an  additional 
servitude,  entitling  the  abutting  owner  to 
compensation."  In  2  Dillon  on  Municipal 
Corporations,  %  698a,  it  is  remarked;  "On 
the  whole,  the  safer  and  perhaps  sounder 
view  i»  that  such  a  use  of  the  street  or  high- 
way, attended  as  it  niiiy  be,  especially  in 
cities,  with  serious  damage  and  incon- 
venience to  the  abutting  owner,  is  not  a 
stroet  or  highway  use  proper,  and  hence  en- 
titles such  owner  to  compensation  for  such 
use,  or  for  any  actual  injury  to  his  property 
caused  by  poles  and  lines  of  wire  placed  in 
front  thci'eof."  In  Elliott  on  Roads  and 
Streets,  534,  it  is  said:  "We  are  inclined  to 
tlitj  opinion  tltat  such  a  use  constitutes  a 
new  burden,  for  which  the  owner  of  the  fee 
is  entitled  to  comjtensation."  Lewis  on  Em- 
inent Domain,  fi  131,  says:  "The  lines  of  a 
telegraph  or  telephone  company  are  on  the 
same  footing  as  the  steam  railroad.  They 
form  no  part  of  the  equipment  of  a  public 
highway,  bvt  are  entirely  foreign  to  its  use. 
Where  the  fee  of  the  street  is  in  the  abutting 
owner,  he  is  clearly  entitled  to  compensation 
for  the  additional  burden  placed  upon  his 
land."  In  Crosswell  on  the  Xiaw  of  Electric- 
ity,  i  llu,  it  is  said:  "The  use  of  tbe  high- 
n6L.  R.  A. 


ways,  however,  for  the  transmission  of  intel- 
ligence, is  a  use  wholly  different  from  public 
travel.  Incidentally,  no  doubts  it  affects 
somewhat  simihur  (Ejects.  .  .  .  The  na- 
ture of  the  use*  however,  is  essentially  dif- 
ferent, and  the  courts  have  generally  recog- 
nized tills  difference."  In  Bandolph  on  Em- 
inent Domain,  8  407,  the  differenae  of  opin- 
ion on  the  question  is  recognized,  and  it  is 
remarked  that  "the  prevailing  opinion  seems 
to  be  that  the  plant  is  an  additional  servi- 
tude." 

Justices  Owuli^luast  and  Mason  are 

of  the  opinion  that  the  decision  first  made 
should  be  adhered  to,  and  join  with  me  in 
this  dissent. 


D.  E.  BOWDEN,  Pijf.  in  Srr., 

V. 

aty  of  KANSAS  GITY. 


.Kan. 


■A  rnvnlclpKl  eorporatlon  Is  perform- 
ing m  ulnlaterlal  pnblle  daty  ia  main- 
talcing  a  fire  station,  and  Is  liable  In  damages 
to  an  emploree  for  personal  Injuries  sastalned, 
resulting  from  a  neglect  od  the  part  of  the 
corporation  to  fumlsb  blm  a  reasonably  sate 
place  In  wblcb  to  work. 


E 


(Jaty  7,  1904.) 

RROK  to  the  Court  of  Common  Pleas  for 
'-^  Wyandotte  County  to  review  a  judg- 
ment in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries for  which  defendant  was  allied  to 
be  responsible.  Reversed. 
The  facts  are  stated  in  the  opinitm. 
itetsrs.  True  ft  Sims  and  Keplii4>ttr  * 
Trioket,  for  plaintiff  in  error: 

The  plaintiff  has  a  right  to  maintain  this 
action, 

Kansas  City  v.  McDonald,  60  E^an.  489, 
45  L.  R.  A.  429,  67  Pac.  123;  Laclef  v.  Con- 

•Ileadnote  by  Osram,  J. 


NoTK. — For  another  case  In  this  series  as  to 
liability  of  city  for  fallnre  to  furnish  employee 
Baf<^  place  to  work,  see  Rhobldas  v.  Concord,  61 
L.  R.  A.  8S1. 

As  to  liability  for  Injury  to  lineman  In  flre- 
slifnal  system  by  breaking  of  pole,  see  Fettln- 
gell  T.  Cbt>l8ea,  24  L.  R.  A.  427. 

As  to  dlstlDCtloa  generally  between  public  and 
private  functions  of  mnnlclpal  corporation  In 
respect  to  liability  for  negligence,  see  Barron  v. 
Detroit,  19  L.  R.  A.  452.  and  note;  Olbson  v. 
Huntington,  22  L  R.  A.  661 ;  Coming  Sag- 
inaw, 40  U  S.  A.  526;  Wyatt  t.  Rome,  42  L. 
R.  A.  180 ;  Bsperg-Ounst  Cigar  Co.  Portland, 
43  U  R.  A.  485;  Colwell  v.  Waterbury,  57  L, 
R.  A.  218;  MIebolBon  v.  Detroit,  06  L.  R.  A. 
601 ;  Peterson  v.  Wilmington,  56  Ti.  R.  A.  909 ; 
Hall  T.  Concord,  68  L.  R.  A.  400;  and  Ue- 
Fadden  v.  Jewell,  60 
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eofdia,  41  Kan.  825,  13  Am.  St.  Rep.  286,  21 
Pae.  272;  Maamilian  v.  New  York,  62  N.  Y. 
160,  20  Am.  Rep.  468. 

The  same  principle  vhleh  makes  the  city 
liable  for  failure  to  keep  its  streetB  in  repair 
would  make  defendant  liable  for  failure  to 
Inep  the  area  ytvy  in  questim  in  repair. 

Kanmu  Oity  v.  MeDonaid,  60  Kan.  489,  45 
L.  R.  A.  420,  57  Fftc.  128;  Wagner  v.  Port- 
land, 40  Or.  380,  60  Fac  886,  67  Pae.  302; 
Conrad  t.  lilutoa,  16  N.  Y.  170. 

It  was  in  no  sense  a  governmental  func- 
tion because  it  did  not  affect  the  public  at 
large,  or  the  public  peace,  or  the  public  wel- 
fare. 

is  Am.  &  Eng.  Ene.  Zaw,  p.  1141,  S  16; 
Oalveston  V.  Posnainskjf,  62  Tex.  118,  50 
Am.  Rep.  517;  Welter  v.  8t.  Paul,  40  Minn. 
460,  12  Am.  St.  Rep.  T62,  42  N.  W.  302; 
Aldrieh  v.  Tripp,  11  R.  I.  141,  23  Am.  Rep. 
434;  Eeatmmi  t.  Meredith,  86  N.  H.  284,  72 
Am.  Dec.  302;  Oliver  T.  Wonxeter,  102 
Mass.  480,  3  Am.  Rep.  486 ;  Row  t.  Ports- 
mouth, 58  N.  H.  291,  22  Am.  Rep.  464; 
Greenioood  v.  Westport,  68  Conn.  587,  60 
Fed.  560;  Winfield  v.  Peedm,  8  Kan.  App. 
671,  57  Pac.  131;  State  ex  rel.  Qodard  v. 
Downs,  00  Kan.  788,  67  Pac.  962. 

A  servant  in  a  city  waterworks  depart- 
ment who  has  received  personal  injuries  by 
reason  of  the  negligence  of  the  city's  officers 
or  agents  may  recover  therefor  against  the 
city  notwithstanding  tlie  city  was  in  dis- 
charge of  a  public  duty. 

Rkobidas  v.  Concord,  70  N.  H.  90,  61  L. 
R.  A.  381,  85  Am.  St.  Rep.  604,  47  Atl.  82; 
Emporia  v.  Koioalski,  66  Kan.  64,  71  Pac. 
232;  Wagner  v.  Portland,  40  Or.  389,  60 
Pac.  985.  67  Pac.  302:  Mulcaime  v.  Janes- 
ville,  67  Wis.  24,  29  N.  W.  666;  MoOaughey 
V.  Tripp,  12  R.  I.  449;  Donahoe  v.  Kanaaa 
City,  130  Mo.  657,  38  S.  W.  571;  Toledo  v. 
Cone,  41  Ohio  St.  149. 

Messrs.  J.  W.  Dana,  and  M.  J.  Belts, 
for  defendant  In  error: 

I'he  sovereign  state  has  delq^ted  some  of 
its  sovereignty  to  its  mimidpaliticB  by 
making  them  bodies  politic. 

State  V.  Majors,  18  Kan.  444;  Hoffzigger 
V.  McdUister,  12  Kan.  320;  Callen  v.  Junc- 
tion City,  43  Kan.  632,  7  L.  R.  A.  730,  23 
Pac  652;  State  v.  Atldn,  64  Kan.  176,  97 
Am.  8t.  Rep.  343,  67  Pac.  S19. 

There  are  three  things  which  all  men  of 
any  d^ree  of  civilization  agree  that  a  state 
should  assume :  Tlie  protection  of  ( I )  life, 
(2)  liberty,  {3)  property.  The  maintenance 
of  a  fire  station  and  a  Are  department  is  not 
among  the  most  ennential  means  of  protect- 
inp  and  preserving  the  safety  of  property. 

A  city  is  something  more  than  the  mere 
personal  agent  of  the  state;  something  more 
than  a  mere  private  corporation.  Such  cor- 
porations are  the  creatures — mere  political 
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subdivisions— of  the  state,  for  the  purpose 
of  exercising  a  part  of  its  powers.  What 
they  lawfully  do  of  a  public  character  is 
done  under  the  aanetion  of  the  state.  They 
are,  in  every  essential  sense,  only  auxiliaries 
of  the  state  for  the  purposes  of  local  gov- 
ernment. 

Rogers  v.  Burlmgton,  3  Widl.  664,  18  L. 
ed.  70;  United  States  t.  Baltimore  d  O.  R. 
Co.  17  Wall.  322,  21  L.  ed.  597 ;  Mt,  Pleasant 
V.  Beebusith,  100  U.  H.  614,  25  L.  ed.  608; 
Piqua  Branch  v.  Knoop,  16  How.  360,  14  L. 
ed.  977;  Bill  v.  Memphis,  134  U.  S.  198,  33 
Zi.  ed.  887,  10  Hnp.  Ct.  Rep.  562;  Bamett  t. 
Denison,  145  U.  S.  135,  36  L.  ed.  652,  12 
Sup.  a.  Rep.  819;  Williams  v.  Eggleston, 
170  U.  S.  304,  42  L.  ed.  1047,  18  Sup.  Ct. 
Rep.  617;  ClintOH  v.  Cedar  Rapids  4s  M. 
River  R.  Co.  24  Iowa,  455;  Re  Dalton,  61 
Kan.  257,  47  L.  R.  A.  380,  50  Pac.  336; 
State  eat  rel.  Barton  County  v.  Lake  Keen 
Nov.  Reservoir  <£  Irrig.  Co.  63  Kan.  394.  65 
Pac.  681;  State  ex  rel.  Atly.  Oen.  v.  Shatc- 
nee  County,  28  Kan.  431 ;  Frederick  v.  Oro- 
shon,  30  Md.  436,  96  Am.  Dec.  591. 

The  necessary  corollary  of  merging  of  the 
individual  character  and  identity  of  cities, 
townships,  and  counties  into  the  state  is  to 
make  them  immune  from  liability  in  the 
discharge  of  public  duties  -without  the  con- 
sent of  the  state,  for  the  discharge  of  the 
public  duties  and  the  exercise  of  state  func- 
tions cannot  be  interfered  with  prirate 
suitors. 

Beach  v.  Leahy,  II  Kan.  28. 

An  undertaking  to  do  a  certain  act  for 
the  good  of  the  whole  people,  and  to  pro- 
mote their  mutual  safety,  advantage,  and 
welfare  by  their  united  effort  and  combined 
strength  is  not  private  in  its  nature. 

1  Dill.  Mun.  Corp.  S  67,  and  notes;  8tatr 
ex  rel.  Herron  v.  Smith,  44  Ohio  St.  348,  7 
K.  E.  447,  12  N.  E.  829;  Darlington  v.  A>tr 
York,  31  N.  Y.  164,  88  Am.  Dec.  248;  Re 
Aahby,  60  Kan.  101,  55  Fac.  336;  Re  Dalton, 
61  Kan.  257,  47  L.  R.  A.  3B0,  59  Pac.  336; 
State  ex  rel.  Barton  County  v.  Lake  Koen 
\av.  Reservoir  d  Irrig.  Co.  63  Kan.  394,  65 
Pac.  681;  State  ex  reJ.  Atty.  Gen.  v.  Shaw- 
nee County,  28  Kan.  431;  State  v.  Atkin,  64 
Kan.  174,  97  Am.  St.  Rep.  343,  67  Pac.  519. 
Affirmed  in  191  U.  S.  207,  48  L.  ed.  148,  24 
Sup.  Ct.  Rep.  124. 

^Vhat  are,  and  what  are  not,  the  proper 
fields  of  activity  for  the  state  is  a  political 
question,— -a  subject  for  the  people  of  the 
state  to  determine  by  express  provisions  by 
their  representatives  in  the  legislature  as- 
sembled. 

State  ex  rel.  Herron  v.  Smith,  44  Ohio  St. 
348,  7  N.  E.  447,  12  N.  E.  828;  Heller  v.  At- 
chison, T.  d  8.  F.  R.  Co.  28  Kan.  625;  State 
ex  rel.  Godard  v,  Dotrns,  60  Kan.  788,  67 
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Neither  the  state,  nor  any  of  its  political 
subdivisions,  in  the  discharge  of  their  state 
duties,  can  be  subjected  to  suit  by  its  pri- 
vate citizens. 

AsbeU  V.  State,  60  Kan.  55,  51  Pac.  338; 
Rose  V.  The  governor,  24  Tex.  496;  Oillett 
V.  hyon  County,  18  Kan.  414;  Eikenberry  v. 
Baaaar  Ttcp.  22  Kan.  556,  31  Am.  Rep.  198; 
Marian  County  v.  Riggs,  24  Kan.  255 ;  Dass- 
ler's  Kan.  Digest  1902,  p.  1082. 

Oreeaa,  J.,  delivered  the  opinion  of  the 

fioart: 

The  plaintiff  prosecutes  error  from  a 
judgment  sustaining  a  demurrer  to  his  peti- 
tion. The  material  facts  stated  in  the  peti- 
tion, which  present  the  question  discussed 
in  this  opinion,  briefly  stated,  are  that  the 
city  of  Kansas  City  is  a  city  of  the  first 
class,  and,  as  such,  maintained  a  fire  de- 
partment and  fire  stations;  that  plaintiff 
was  an  employee  of  said  city  in  charge  of 
fire  statifm  No.  3,  in  which,  for  extinguish- 
ing fires,  was  kept  a  hose  cart,  aJid  horses 
for  drawing  the  same ;  that  it  was  plaintiff's 
duty  to  clasp  the  collar  on  the  horses  when 
they  dashed  from  their  stalls  to  the  tongue 
of  the  hose  cart  upon  the  alarm  of  fire ;  that 
the  floor  between  wh^re  the  horses  stood  and 
the  tongue  of  this  cart,  which  had  been  laid 
with  wooden  blocks,  had  become  rotten  and 
so  worn  that  a  large  hole  was  made  in  the 
runway  over  which  the  horses  had  to  pass 
from  their  stalls  to  the  tongue  of  the  hose 
cart ;  that  the  city  had  negligently  per- 
mitted said  hole  to  remain  for  a  long  period 
of  time,  notwithstanding  the  fact  that  the 
attenticm  of  the  fire  marshal  had  frequently 
been  called  to  such  defective  condition,  and 
he  had  repeatedly  promised  to  cause  it  to  be 
repaired;  that  the  dty  knew  said  floor  was 
out  of  repair,  and  had  negligently  omitted 
to  put  it  in  order;  that  on  the  occasion  of 
plaintiff's  injury  he  was  in  the  discharge  of 
his  duties  when  a  fire  alarm  was  turned  in, 
and  one  of  the  horses  made  a  dash  for  the 
tongue  of  the  hose  cart,  where  plaintiff  was 
waiting  to  receive  it  to  clasp  the  collar  of 
the  harness,  when  the  horse  stumbled  into 
the  hole,  causing  it  to  fall  heavily  against 
plaintiff,  resulting  in  serious  injuries,  for 
which  he  sought  to  recover  in  this  action. 

It  is  contended  that  the  petition  does  not 
affirmatively  show  thp  city  had  notice  of 
the  defective  and  dangerous  condition  of  the 
floor,  and  that  the  all^tions  of  the  petition 
affirmatively  show  that  the  plaintiff  as- 
sumed the  risk  of  injury  which  would  prob- 
ably result  from  such  defective  condition  of 
the  floor.  Neither  of  these  contentions  is 
well  takm.  In  some  partieutars  the  pett- 
tion  is  not  very  specific  in  its  all^^tions, 
but  it  is  not  fatally  defective  in  either  of 
the  TMpeeti  mentitmed.  It  is  plain  that  the 
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court  below  did  not  sustain  the  demurrer  on 
either  of  these  grounds. 

The  important  question,  and  the  one  to 
which  counsel  have  directed  their  attention, 
is,  Can  a  municipal  corporation  be  made  to 
respond  in  damages  to  the  plaintiff  for  in- 
juries sustained  through  its  negligence  in 
not  furnishing  him  a  reasonably  safe  place 
in  which  to  perform  his  duties  as  an  em- 
ployee in  one  of  its  fire  stations  T  Nonlia- 
bility is  asserted  on  the  ground  that  munic- 
ipal corporations  are  created  by  the  state  to 
assist  in  the  administration  of  its  laws; 
that  the  maintenance  of  a  fire  department  is 
a  governmental  duty,  and,  in  the  perform- 
ance of  such  duty,  cities  are  limited  sover- 
eignties or  .miniature  states  and  are  exempt 
from  all  liability  for  the  misfeasance  of 
their  agents.  Whether  the  corporation  in 
1-his  instance  was  acting  as  a  governmental 
agency, — in  a  public  capacity  representing 
the  inhabitants  of  the  city, — or  in  its  pri- 
vate corporate  capacity,  is  not  a  material 
question.  In  either  instance  it  was  acting 
within  the  scope  of  its  delegated  authority. 
It  possessed  the  power  to  provide  and  main- 
tain a  fire  department  for  the  protection  of 
the  property  of  the  inhabitants,  and  in  this 
respect  it  was  pei'forming  a  public  duty.  In 
order  that  this  power  nught  be  more  effect- 
ually executed,  the  office  of  fire  marshal  was 
created.  The  mayor  and  council  were  given 
power  to  appoint  such  officer,  prescribe  his 
duties,  provide  for  his  salary,  and  control 
him  in  the  discharge  of  such  duties  as  were 
imposed  upon  him,  and  hold  him  responsible 
for  the  manner  in  which  he  should  perform 
them.  Therefore  the  Are  marshal,  while  so 
acting,  was  the  agent  of  the  city,  and  not 
an  officer  of  the  state. 

In  determining  the  necessity  for  a  fire  de- 
pai-tment.  the  number  and  location  of  fire 
stations,  the  kind,  quality,  and  number  of 
fire  extinguishers,  and  all  matters  involving 
the  efficiency  of  such  department,  the  coun- 
cil are  in  the  exercise  of  their  legislative 
power,  judgment,  and  discretion.  In  the 
performance  of  such  duties  the  questions  of 
nonfeasance  or  misfeasance  are  not  subjects 
of  judicial  inquiry.  Having,  however,  deter- 
mined these  questions,  the  execution  of  the 
work  and  the  management  of  its  property 
arc  ministerial.  In  determining  the  locali- 
ty, width,  and  grade  of  streets,  and  in  estab- 
lishing a  system  of  sewers,  and  the  kind  and 
location  of  the  pipes  therefor,  the  corpora- 
tion exercises  its  le^slative  authority, — in 
the  one  instance  as  a  governmental  instru- 
mentality, and  in  the  other  in  its  public  ca- 
pacity for  the  benefit  of  the  inhabitants. 
In  either  case  the  city  is  liable  to  property 
owners  for  injurj-  to  their  property  occa- 
sioned by  the  n^ligent  ncecution  of  the 
plan. 
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Toledo  T.  Cone,  41  Ohio  St.  149,  103,  was 
an  action  to  recover  damages  for  personal 
injuries  pustaiued  by  the  falling  of  an  pm- 
bajikment  supporting  a  vault  in  the  city 
cemetery.  The  court  said :  "We  think  it  is 
evident  from  these  statutory  provisions  that 
the  trustees  of  the  cemetery  in  question 
were  elected  by  the  people  of  Toledo  to  take 
charge,  as  their  agents,  of  the  cemetery  prop- 
erty, and  acted  in  that  behalf  in  subordina- 
tion to,  and  subject,  to  removal  by,  the  coun- 
cil of  the  corporation.  The  improvement  or 
rquir  of  the  city  vault,  through  their 
agency  and  that  of  the  superintendent,  was 
not  a  legislative  or  governmental  act  on  the 
part  of  t)te  oity,  but  was  merely  the  dia- 
charge  of  a  ministerial  duty,  such  as  the 
city  performa  iu  repairing  or  improving  its 
streets,  sewers,  and  wharves.  It  lay  within 
the  legislative  capacity,  judgment,  and  dis- 
cretion of  the  city  to  provide  a  cemetery 
for  the  burial  of  the  dead,  and  to  build 
requisite  vaults;  but,  having  become  the 
owner  of  such  property,  the  city,  in  man- 
aging it,  was  held  to  the  same  di^p^e  of 
care  in  preventing  damage  to  others  as 
would  be  required  of  natural  persons.  By 
8  8  of  the  act  of  May,  1869,  municipal  cor- 
porations are  made  capable  of  acquiring, 
holding,  and  possessing  property,  real  and 
peraonal.  Having  such  power,  there  would 
seem  to  be  no  more  nlld  reason  for  exempt- 
ing them  from  liability  for  private  injuries 
Caused  by  the  improper  management  of  their 
property  than  for  exempting  private  corpo- 
rations and  natural  persons  under  like  cir- 
cumstances." In  Donahoe  v.  Kansas  Oitj/, 
136  Mo.  657,  070,  38  8.  W.  S71,  674,  which 
was  an  action  to  recover  damages  for  in- 
juries sustained  by  the  plaintiff  while  en- 
gaged as  a  laborer  in  digging  a  trench  for 
a  sewer,  the  allegations  were  that  the  de- 
fendant and  its  duly  appointed  representa- 
tives In  charge  of  the  work  negligently  and 
carelessly  failed  to  snffleiently  brace,  shore 
up,  and  protect  the  walls  of  said  trench 
so  as  to  make  it  reasonably  safe  for  plain- 
tiff to  work  in.  TYx  court  said:  "It  was 
a  duly  which  defendant  owed  to  plaintiff  to 
furniih  him  a  reasonably  safe  place  in  which 
to  work.  The  superintendent  of  streets,  as 
well,  also,  as  the  foreman  in  charge  of  the 
work,  knew,  or  might  have  known,  had  Uiey 
discharged  their  duty,  the  unsafe  condition 
of  the  bracing  in  this  instance.  'This  duty 
is  peraonal  to  the  master,  and,  if  intrusted 
to  a  foreman,  the  negligence  of  the  foreman 
ia  the  negligence  of  the  master.' "  The 
court  stated  that  the  building  of  a  system 
of  sewers  is  for  the  private  benefit  of  the 
corporation,  and  this  may  have  had  some  in- 
fluence upon  the  court  in  determining  the 
question  nf  the  liability  of  the  city.  Tliis 
question  will  be  referred  to  later.  Mr. 
66  L.  R.  A. 


Jones,  in  hia  work  on  Negligence  of  Mu- 
nicipal Corporations,  S  141,  says:  "Bat 
as  soon  as  the  corporation  has  determined 
to  construct  a  public  work,  it  enters  npon 
an  undertaking  which,  in  all  its  details, 
should  be  subordinated  to  the  rule  requir- 
ing the  use  of  care,  for  the  work  is  then 
ministerial.  There  has  been  much  discus- 
sion whether  a  municipal  corporation  will 
be  liable  for  a  defect  in  the  plan  of  a  public 
work,  and  many  authorities  have  held 
broadly  that  it  would  not.  The  word  'plan,' 
however,  in  the  cases,  as  is  clearly  shown 
in  a  recent  case  in  the  United  States  Su- 
preme Court  [Johnston  v.  District  of  Co- 
tumbia,  i  18  U.  S.  19,  30  L.  ed.  75,  6  Sap. 
Ct.  Rep.  923],  where  this  question  was  pre- 
sented,  Is  ordinarily  used  to  describe  the 
general  plan  or  system  of  work;  and,  where 
it  is  so  used,  nothing  more  would  aeem  to  be 
decided  than  that  the  general  features  of  tiie 
system  of  drainage  to  be  adopted  are  to  be 
settled  by  the  corporation,  and  cannot  be 
reviewed  by  the  conrta.  Some  authoritie* 
have  gtme  nmch  further  than  this;  but  it 
is  believed  to  be  contrary  to  principle  and 
the  wd^t  of  authority  to  maintain  that 
where,  in  the  performance  of  a  public  work, 
there  is  any  breach  of  the  duty  to  exercise 
care,  an  action  by  one  who  is  damaged  will 
not  lie."  In  JfeOItfre  v.  Red  WUtg,  28 
Minn.  186,  9  N.  W.  767 !  '"The  duty  of  pro- 
viding drainage  or  sewerage  is  in  its  na- 
ture judicial  or  l^sUtive,  and  ctmsequent- 
ly  a  municipal  oorporation  ia  not  liable  for 
mere  nonaction  iu  failing  to  perform  it. 
But  that  is  not  this  case.  It  has  also  been 
held  that,  in  adopting  the  general  plan  of 
an  improvement,  a  munidpaJity  performs  a 
legislatlTO  duty,  whereas  the  manner  of  ex- 
ecuting it  is  a  ministerial  one.  In  the  case 
at  bar,  if  it  turned  upon  whether  the  duty 
was  Judicial  or  ministerial,  we  think  the 
correct  rule  to  apply  would  be  that,  in  de- 
ciding upon  the  expediency  of  laying  out 
this  street,  or  upon  the  route  thereof  to  be 
adopted,  or  the  grade  to  be  estidilished,  the 
city  waa  exercising  judicial  duties,  for  er- 
rors of  judgment  in  the  performance  of 
which  they  would  not  be  responsible;  but, 
having  determined  these  matters,  and  hav- 
ing decided  it  expedient  to  obstruct  the  nat- 
ural channel  of  these  waters,  and  to  divert 
them  into  another  and  artiAdal  channel, 
then,  in  executing  and  carrying  this  out,  in- 
cluding the  construction  of  the  sewer  and 
fixing  upon  its  suee  or  capacity,  they  were 
exercising  purely  ministerial  duties,  in  the 
performance  of  which  they  are  held  to  the 
exercise  of  reasonable  care."  In  Johnston 
V.  Disti-ict  of  Columbia,  118  U.  S.  19,  21, 
30  L.  ed.  76,  76,  6  Sup.  Ct.  Rep.  923,  924, 
tho  court  uses  this  language:  "The  duties 
of  the  municipal  authorities  in  adopting  ■ 
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general  plan  of  drainage,  and  determining 
when  and  where  sewera  shall  be  built,  of 
what  size,  and  at  what  level,  are  of  a  quasi 
judicial  naturt*,  involving  the  exercise  of 
deliberate  judgment  and  laige  discretion, 
and  depoiding  upon  conriderationa  affect- 
ing the  public  health  and  general  Ofxiven- 
ience  throughout  an  eztensive  territory;  and 
tfae  exercise  of  such  judgment  and  diseretion 
in  tfae  seleetiim  and  adopticoi  of  the  general 
plan  or  system  of  drainage  is  not  subject 
to  revision  1^  a  court.  .  .  .  But  the 
constnietion  and  repair  of  sewers  aocordii^ 
to  the  general  plan  so  adopted  are  simply 
ministerial  duties,  and,  far  any  n^Iigenee 
in  so  etmstrueting  a  aewer  or  keeping  it  in 
repair,  the  municipality  which  has  con- 
structed and  owns  the  sever  may  be  sued  by 
a  person  whose  property  fs  thereby  injured." 
The  same  principle  is  announced  in  Thun- 
ton  V.  St.  Jotephf  61  Mo.  610,  11  Am.  Rep. 
463;  Judd  t.  Bartford,  72  Conn.  380,  77 
Am.  8t.  Rep.  312,  44  Atl.  610;  JfcCombt  v. 
Ahron,  13  Ohio,  474;  Barton  v.  SjfraoMe, 
36  N.  Y.  64;  Jenneg  v.  Brooklyn,  120  N.  Y. 
164,  24  N.  E.  274. 

There  is  a  line  of  authorities  which  hold 
that  municipal  corporations  are  cmly  liable 
for  the  negligent  performance  of  such  min- 
isterial public  duties  as  are  imposed  upon 
them  by  law,  but  axe  not  liable  for  the 
negligent  performance  of  assumed  duties 
which  are  permissive  only.  With  this  doc- 
trine we  do  not  agree.  The  performance 
of  public  duties  which  are  imperative  upon 
the  corporation,  as  well  as  those  which  are 
merely  optional,  are  for  the  same  general 
purpose, — the  general  welfiu«  of  the  com- 
munity. When  a  municipal  cwporation  as- 
sumes the  performance  of  a  public  duty 
which  was  permissive  only,  and  enters  upon 
the  discharge  of  such  duty,  and,  through  the 
ncg^ligent  performance  thereof  by  its  au- 
thoriTcd  agents,  one  is  injured  either  in 
person  or  property,  the  corporation  cannot 
escape  liability  by  Baying  that  the  perform- 
ance of  this  duty  was  not  imperative.  The 
principle  here  followed  is  well  stated  in 
TindUjf  v.  i9al«m.  137  Mass.  171,  60  Am. 
Rep.  280,  and  the  reasoning  therefor  we 
tiiink  sound. 

Many  authorities  may  be  found  among 
the  adjudicated  cases  where  the  liability  of 
municipal  corporations  Is  baaed  upon,  and 
would  seem  to  be  limited  to,  instances  where 
the  duty  n^ligently  performed  was  in  the 
management  of  property  from  which  the 
corporation  derived  an  immediate  income. 
Such  distinction  cannot  be  sustained  by  rea- 
son. The  liability  springs  from  the  duty 
which  is  due  from  every  person,  whether 
natural  or  artificial,  to  exercise  such  rea- 
s<mable  care  in  the  conduct  and  management 
of  his  property  tiutt  it  will  not  unnecessa- 
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rily  result  in  injury  to  another.  A  munici- 
pal corporation  in  control  of  public  prop- 
erty, discharging  a  ministerial  duty,  is  not 
exempt  from  this  rule.  Mr.  Jones  on  N^- 
ligence  of  Municipal  Corporations,  in  speak- 
ing on  this  question  (S  160),  says:  "The 
obligation  to  exercise  care  does  not  arise 
between  individuals  because  one  pays  money 
to  another,  and  is  therefore  entitled  to  ite 
exercise.  It  springs,  aa  has  been  said,  from 
the  right  of  personal  safety,  and  is  wholly 
removed  from  the  question  of  pecuniary 
profit.  So,  between  corporations,  wheUier 
public  or  private,  and  individuals,  tbe  duty 
is  not  dependent  on  the  payment  of  money. 
It  comes  into  existence  from  the  aame  right 
of  personal  safety.  And  it  is  not  consist- 
ent with  inrinoiple  to  hcdd  that  a  duty  ex- 
ists to  exercise  care  in  respect  to  rranunera- 
tive  pnblie  property,  but  that  no  such  ob- 
ligation arises  in  respect  to  public  property 
from  which  no  income  is  derived.  More- 
over, the  weight  authority  does  not  jus- 
tify a  distinction  of  this  character.  And 
an  examination  of  the  cases  upon  this  ques- 
tion will  sustain  the  conclusion  that  munic- 
ipal corporations  are  reaponaible  in  dam- 
ages for  all  injuries  occasioned  tiieir 
n^ligence  in  the  management  or  care  of 
public  property,  irrespective  of  tiie  question 
whether  an  income  is  derived  from  it."  In 
the  eare  and  management  of  the  fire  station, 
the  city  was  performing  a  purely  ministe-' 
rial  duty.  It  was  incumbent  upon  it  to 
furnish  its  employees  in  chaige  of  this  prop- 
erty a  safe  place  In  which  to  work,  and, 
if  the  plaintifl^  was  injured  through  the 
n^ligence  of  the  city's  agents  in  failing  to 
perform  this  duty,  it  is  liable  for  such  in- 
juries. 

The  judgment  of  the  court  heloto  ia  re- 
versed, with  instructions  to  overrule  ,the 
demurrer  to  the  petition. 

All  the  Justices  concur.  • 


COFFEYVILLE   VITRIFIED   BRICK  & 
TILE  COMPANY,  Ptif,  in  Err., 
«. 

7.  P.  PEBKY. 
(  Kan  ) 

*A  Htatnte  ivhlch  makes   It  unlawful 
to  dtseharse  mn  employee  because  be 

*Headnote  bv  OnnifB,  J. 

Note. — As  to  validity  <if  statute  forbidding 
dlschsrge  of  employee  because  of  bts  connec- 
tion witb  labor  omanlsatlon,  see  also.  In  tbis 
series.  State  v.  Jnlow,  20  L.  B.  A.  2B7;  QII- 
lesple  V.  People,  52  L.  B.  A.  288;  and  State 
ex  reU  Zillmer  v.  Krentiberg,  68  L.  R.  A. 
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belongs  to  a  lawful  labor  organliatioo,  and 
which  provides  for  the  recovery  of  damages 
for  aucb  discharge,  is  void.  The  right  to 
terminate  a  contract  ii  within  the  protection 
of  the  atate  and  Federal  Conatltntlona,  which 
guarantee  to  enrj  eitlsen  the  protection  of 
life,  liberty,  and  property. 

(May  7,  1004.) 

ElffiOR  to  the  District  Court  for  Mont- 
gomery County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to 
reoover  damages  for  the  allqfed  vrangful 
diaehaige  of  plaintiff  from  d^endaofa  em- 
plqyment.  Reverted. 
The  facts  are  etated  in  the  opinion. 
Metera.  J.  B.  Ziekler  and  W.  S.  Zles- 
1m,  tor  plaintiff  in  error: 

A  statute  which  ddeti  not  relate  to  per- 
sons or  things  as  a  class  is  special  l^sla- 
tion,  and  is,  therefore,  in  conBict  with  the 
Constitution  of  the  United  States  and  of 
the  state  of  Kansas. 

State  V.  Jitlow,  129  Mo.  IflS,  29  L.  R.  A. 
257,  SO  Am.  St.  Rep.  443,  31  S.  W.  781; 
Btate  V.  Bateman,  10  Ohio  S.  ft  C.  P.  Dee. 
08;  State  «x  rel.  lAonherger  v.  Tolls,  71 
Mo.  Q4S;  Btate  em  rel.  Harria  v.  Berrmann, 
76  Mo.  340;  Cooley,  Const,  lim.  0th  ed. 
481-483. 

The  statute  has  none  of  the  elements  or 
attribute  which  pertain  to  a  police  regu- 
lation, for  it  does  not,  in  terms  or  by  impli- 
cation, promote,  or  tend  to  promote,  the 
public  health,  welfare,  comfort,  or  safety. 

Be  Jaooba,  88  K.  Y.  08,  SO  Am.  Rep.  630. 

There  is  a  broad  distinction  between  the 
invasion  of  a  right  conferred  by  the  Consti- 
tution, to  wit,  a  right  of  property,  and  those 
rights  which  are  the  mere  creatures  of  a 
legiaiative  gratuity. 

Friabie  v.  United  Statea,  167  U.'S.  160,  39 
L.  ed.  667,  15  Sup.  Ct.  Rep.  S86 ;  St.  Joaeph 
T.  levin,  128  Mo.  588,  49  Am.  St.  Rep.  677. 
31  8.  W.  101 ;  People  v.  OUlaon,  109  N.  Y. 
389,  4  Am.  St.  Rep.  465,  17  N.  B.  343; 
Lotc  V.  Reea  Printing  Co.  41  Neb.  1S7,  24  L. 
R.  A.  702,  43  Am.  St.  Rep.  670,  59  N.  W. 
362;  Leep  v.  St.  Louia,  I.  M.  d  S.  B.  Co.  58 
Ark.  407,  23  L.  R.  A.  264,  41  Am.  St  Rep. 
109,  26  S.  W.  76;  Ex  parte  Kuhack,  85  Cal. 
274,  9  U  R.  A.  482,  20  Am.  St.  Rep.  226, 
24  Pae.  737;  Bamaej/  v.  People,  142  111.  380, 
17  L.  R.  A.  8S3,  32  K.  E.  304;  People  v. 
Man,  99  Y.  377,  52  Am.  Rep.  34,  2  N. 
E.  29;  People  v.  Warren,  13  SCsc.  616,  34 
N.  Y.  Stipp.  042;  Harding  v.  People,  160 
ni.  469,  32  L.  R.  A.  446,  62  Am.  St.  Rep. 
344,  43  N.  E.  624;  State  v.  Iron  Co.  61  Ohio 
St.  632 ;  Wheeling  Bridge  <£  Terminal  B.  Co. 
V.  Gilmore,  8  Ohio  C.  C.  658. 

In  the  absence  of  a  constitutional  provi- 
iiion  authorizing  the  legislature  to  single  out 
workmen  in  underground  miius  and  smelt- 
ers, and  restrict  thorn  as  to  the  number  of 
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hours  they  shall  work,  such  a  law  is  uncon- 
stitutional, aa  being  class  l^islation. 

Be.  Morgan,  26  Colo.  41S,  47  L.  R.  A.  62, 
77  Am.  St.  Rep.  269,  68  Pac.  1071 ;  Com.  v. 
Perry,  155  Mass.  117,  14  L.  R.  A.  326,  31 
Am.  St  Rep.  533,  28  N.  E.  1126;  People  v. 
Bttdd,  117  N.  Y.  1,  6  L.  R.  A.  669,  15  Am. 
St  Rep.  460,  22  N.  £.  670;  Low  v.  R«eee 
Printing  Co.  41  Neb.  127,  24  L.  R.  A.  702, 
43  Am.  St.  Rep.  670,  59  N.  W.  362;  Seattle 
V.  Smytk,  22  Wash.  327,  79  Am.  St.  Rep. 
939,  60  Pae.  1120;  Oulf,  C.  d  S.  P.  B.  Go.  y. 
Ellia,  165  U.  S.  150,  41  L.  ed.  666,  17  Sup. 
Ct.  Rep.  265;  Boyd  v.  United  Statea,  116  U. 
S.  616,  29  L.  ed.  746,  6  Sup.  Ct.  Rep.  624; 
WiUiamaon  v.  Liverpool,  L.  &  O.  Ina.  Co. 
105  Fed.  31;  State  v.  Loomia,  115  Mo.  307^ 
21  L.  R.  A.  780,  22  8.  W.  350;  Cooley,  Const 
Lim.  6th  ed.  481,  483 ;  State  ea  rel.  Harria  v. 
Berrmann,  75  Mo.  353 ;  State  ea  rel.  Zillmer 
V.  Kreutzberg.  114  Wis.  530,  68  L.  R.  A. 
748,  91  Am.  St  Rep.  934,  90  N.  W.  1098. 

Laws  of  the  character  of  the  act  under 
consideration  are  invariably  declared  un- 
constitutional. 

Street  v.  Vamey  Electrical  Supply  Go. 
ICO  tnd.  338,  61  L.  R.  A.  154,  08  Am.  St 
Rep.  325,  66  N.  £.  895;  Republic  Iron  <£ 
Steel  Co.  V.  State,  160  Ind.  370,  62  L.  R.  A. 
136.  66  N.  E.  1005;  State  v.  OerJutrdt,  145 
Ind.  439,  33  L.  R.  A.  313,  44  N.  E.  469; 
People  ex  rel.  Bodgera  v.  Coler,  166  N.  Y.  1, 
52  L.  R.  A.  814,  82  Am.  St.  Rep.  605,  69  N. 
E.  716;  Colon  v.  Liak,  163  N.  Y.  188,  60 
Am.  St.  Rep.  609,  47  N.  E.  302;  Ruhatrat  v. 
People,  186  111.  133,  49  L.  R.  A.  181,  76 
Am.  St  Rep.  30,  67  N.  E.  41 ;  State  em  reL 
Wyatt  V.  Aahhrook,  154  Mo.  376,  48  R. 

A.  266,  77  Am.  St.  Rep.  765,  65  S.  W.  627 ; 
State  V.  Faun,  61  Kan.  146,  47  L.  R.  A.  369, 
50  Pae.  340. 

Meaara.  JoMpb  P.  Bowltev  and  Ovovbs 

B.  SmalUmc  for  defendant  in  emr. 

OvMna,  J.,  delivered  the  opinion  of  the 
court: 

The  Coffeyville  Vitrified  Brick  ft  Tile 
Company  was  a  corporatini  engaged  in 
manufacturing  brick.  T.  P.  Perry,  one  of 
its  employees,  was  discharged  from  Its  serv- 
ice, and  he  brought  thia  action  to  recover 
damages  therefor,  alleging  discharge  be- 
cause he  was  a  member  of  a  labor  associa- 
tion. The  plaintiff  recovered  judgment  >ud 
the  defendant  prosecutes  this  prodeeding  in 
error. 

The  plainttfT  based  his  right  of  action  upon 
Laws  1807,  chap.  120,  which  reads: 

"That  it  shall  be  unlawful  for  any  person, 
company,  or  corporation,  or  the  agent,  offi- 
cer, manager,  superintendent,  master  me- 
chanic, or  foreman  of  any  person,  company, 
or  corporation,  to  prevent  employees  frmit 
joining  and  belonging  to  any  labor  organlza- 
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tion,  and  any  such  perstni,  company,  or  cor- 
poration, or  any  agent,  manager,  superin- 
tendent, master  mechanic  or  other  officer  of 
any  person,  company,  or  corporation  that 
coerces  or  attempts  to  coerce  employees  by 
discharging  or  threatening  to  discharge  said 
employees  because  of  their  connection  with 
sutih  labor  organization,  shall  be  deemed 
guilty  of  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  fined  in  any  sum  not  leas 
than  $60  nor  more  than  $500. 

"That  any  person,  company,  or  corpora- 
tion doing  any  of  the  acta  prohibited  by  § 
1  of  this  act  shall  be  liable  to  the  person  in- 
jured, in  exemplary  or  punitive  damages 
not  to  exceed  $2,000,  to  be  recovered  by  civil 
action,  and,  in  addition  thereto,  a  reason- 
able attorn^  fee  to  be  recovered  in  said 
civil  action  for  damages." 

The  defense  was  that  this  act,  in  so  far  as 
it  undertakes  to  interfere  with  the  right  of 
an  employer  to  discharge  hia  employee,  is 
a. violation  of  that  portion  of  $  1,  art.  14,  of 
the  Amendment  to  the  Constitution  of  the 
United  States,  which  reads:  "No  state  shall 
make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws" — and  that 
it  also  violates  9  1  of  the  Bill  of  Rights, 
which  provides  that  "all' men  are  possessed 
of  equal  and  inalienable  natural  rights, 
among  which  are  life,  liberty,  and  the  pur- 
suit of  happiness." 

The  question  thus  presented  is  important, 
and  we  regret  that  the  defendant  in  error 
has  not  favored  us  with  briefa  presenting  his 
contention. 

Before  approaching  a  diacuasion  of  the 
question  let  us  exclude  any  notion  that  the 
act  in  question  is  a  police  regulation.  It  will 
be  observed  that  it  does  not  affect  the  public 
welfare,  health,  safety,  or  morals  of  the 
community,  or  prevent  the  commissibn  of 
any  otTenae  or  other  manifest  evil.  Where 
the  object  of  the  act  cannot  be  traced  to  the 
accomplishment  of  some  one  of  these  pur- 
poses, it  is  not  a  police  regulation.  Besides, 
the  legislature  has  no  power  to  impair  or 
limit  the  reasonable  and  lawful  exercise  of 
a  right,  guaranteed  by  the  Constitution,  un- 
der the  guise  of  a  police  regulation.  It  must 
also  be  remembered  that  the  right  which  the 
plaintiff  claimed  was  violated  did  not  origi- 
nate in  contract,  but  waa  purely  statutory; 
therefore,  whether  he  has  any  remedy  de- 
.  pends  entirely  upon  the  validity  of  thia  stat- 
ute. The  right  to  follow  any  lawful  voca- 
tion, and  to  make  contracts,  is  as  complete- 
ly within  the  protection  of  the'Conatitution 
as  the  right  to  hold  property  free  from  un- 


warranted  seizure,  or  the  liberty  to  go  when 
and  where  one  will.  One  of  the  ways  of  ob- 
taining property  is  by  contract.  The  right, 
therefore,  to  contract  cannot  be  infringed  by 
the  legislature  witiiout  violating  the  letter 
and  spirit  of  the  Constitution.  Every  citizen 
is  protected  in  bis  right  to  work  where  and 
for  whom  he  will;  he  may  not  only  select 
his  employer,  but  his  associates.  He  is  at 
liberty  to  refuse  to  continue  to  ser\-e  one 
who  has  in  his  employ  a  person,  or  an  asso- 
ciation of  persona,  objectionable  to  him.  In 
this  respect  the  rights  of  the  empl<^er  and 
the  employee  are  equal.  Any  act  of  the  1^- 
islature  that  would  undertake  to  impose  on 
an  employer  the  obligation  of  keeping  one 
in  his  service  whom,  for  any  reason,  be  does 
not  desire,  would  be  a  denial  of  his  consti- 
tutional right  to  make  and  terminate  con- 
tracts and  to  acquire  and  hold  property. 
Equally  so  would  be  an  act  the  provisions 
of  which  were  intended  to  require  one  to  re- 
main in  the  service  of  another  whom  he  did 
not  desire  to  serve. 

In  Doreinua  v.  Uenneasy,  176  111.  608,  815, 
43  L.  R.  A.  797,  802,  68  Am.  St.  Rep.  203, 
52  N.  E.  024,  54  N.  E.  524,  where  the  em- 
ployer refused  to  abide  by  the  prices  pre- 
scribed by  a  laundry  union,  and  the  members 
of  the  union  refused  to  work  for  her,  the 
court  sustained  them  in  so  doing,  and  said: 
"Every  man  haa  a  right,  under  the  law,  as 
between  himself  and  others,  to  full  freedom 
in  disposing  of  hia  own  labor  or  capital  ac- 
cording to  hia  own  will." 

Also,  in  the  case  of  Arthur  v,  Oakea,  25 
L.  R.  A.  414,  4  Inters.  Com.  Rep.  744,  24  U. 
S.  App.  239,  11  C.  C.  A.  209,  216,  217,  63 
Fed.  310,  wherein  the  circuit  court,  during 
the  labor  troubles  of  1894,  enjoined  certain 
employees  from  "so  quitting  aa  to  cripple 
the  property  or  prevent  or  hinder  the  oper- 
ation of  the  railroad,"  the  court  of  appeals, 
speaking  by  Harlan,  J.,  held  that  was  er- 
roneoua,  as  invading  the  natural  rights  of 
men.  He  said:  "It  would  be  an  invasion  of 
one's  natural  liberty  to  compel  him  to  work 
for,  or  to  remain  in  the  personal  service  of, 
another.  .  .  .  The  rule,  we  think,  is 
without  exception  that  equity  will  not  com- 
pel the  actual  affirmative  performance  by  an 
employee  of  merely  personal  services,  any 
more  than  it  will  compel  an  employer  to  re- 
tain in  his  personal  service  one  who,  no  mat- 
ter for  what  cause,  is  not  acceptable  to  him 
for  aervice  of  that  character." 

Judge  Cooley  on  Torts,  1st  ed.  p.  278, 
says;  "It  is  a  part  of  every  man's  civil 
rights  that  be  be  left  at  liberty  to  refuse 
buHinesB  relations  with  any  peraon  whomso- 
ever, whether  the  refusal  rests  upon  reason, 
or  is  the  result  of  whim,  caprice,  prejudice, 
or  malice." 

Mr.  Tiedeman  (^gl,  ^f^^^^^g^ 
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Control  of  Persons  ft  Property,  S  204) 
says:  "ISrery  man  has  a  natural  right  to 
hire  hie  services  to  anyone  he  pleases,  or  to 
refrain  from  such  hiring;  and  so,  likewise,  it 
is  the  right  of  ereryone  to  determine  whose 
servioee  he  will  hire.  .  .  .  Qovemment, 
therefore,  cannot  exert  any  restraint  upon 
the  actions  of  the  parties." 

The  business  conducted  by  the  defendant 
was  its  proper^,  and  in  the  exercise  of  this 
ownership  it  is  protected  1^  the  Constitution. 
It  could  abandon  or  discontinue  its  operation 
at  pleasure.  It  had  the  rl^xt^  beyond  the 
poBSibili^  of  legislatiTe  iaterfbrenee,  to 
make  any  contract  wf^  reference  thereto 
not  in  violation  of  law.  In  the  operatioii  of 
its  proper^  it  may  empl<^  such  perscms  as 
are  desirable,  and  discharge  without  reason 
those  who  are  undeairable.  It  is  at  liberty 
to  contract  for  the  services  of  persons  Ui 
any  manner  that  is  satisfactory  to  both. 
No  I^slative  restrictions  can  be  imposed 
upon  the  lawful  exercise  of  these  rights.' 
Within  the  past  two  decades  there  has  been 
an  epidemic  of  this  class  of  l^slaticm.  New 
Yoric.  New  Jeney,  PennsylTania,  Ohio^  Indi- 
ana, Illinois,  Uisspari,  Wisconsin,  Colorado, 
niid  California  have  similar  statutory  provi- 
sions, and  in  such  states,  where  the  consti* 
tutionality  of  snch  provisions  has  been  be- 
fore the  courts,  the  law  has  been  universally 
held  to  be  a  denial  of  rights  guaranteed 
the  provisiona  of  the  national  and  state  Con- 
stitutions. 

llie  first  cose  which  arose  was  State  v. 
Julow,  120  Mo.  163,  175,  29  L.  R.  A.  267. 
60  Am.  St.  Rep.  443.  31  8.  W.  781,  and  was 
a  criminal  prosecution  to  convict  the  mana- 
ger of  a  shoe  factory  for  disdiai^ng  an  em- 
ployee because  he  refused,  at  the  request  of 
such  manager,  to  withdraw  his  membership 
from  the  Lasters'  Protective  Association  of 
America,  a  lawful  labor  union.  In  the 
opinion  on  page  176,  129  Mo.,  page  269,  29 
L.  R.  A.,  page  447,  60  Am.  St.  Rep.,  page 
783,  31  S.  W.,  the  court  said;  "Here  the  law 
under  review  declares  that  to  be  a  crime 
which  consists  alone  in  the  ecerdse  of  a 
constitutiwial  right,  to  wit,  that  of  termi- 
nating a  eontrsct,  one  of  the  essential  attri- 
butes of  property,  indeed  property  itself, 
under  preceding  definitions.  Brought  to  the 
bar  of  a  court  on  such  a  charge,  the  accused 
would  have  been  prejudged  in  so  far  as  tiie 
criminality  of  the  act  charged  is  oonoemed ; 
no  question  could  there  be  made  or  admitted 
as  to  the  quality  of  the  act;  that  would 
have  been  settled  by  the  previous  legislative 
declaration;  and  it  would  only  remain  to 
find  the  fact  as  charged,  in  order  to  declare 
the  guilt  as  charged.  But  the  fact  as 
charged,  as  already  seen,  is  not  a  crime, 
and  will  not  be  a  crime,  so  loag  as  consti- 
tutional guaranties  and  constitutional  pro- 
06  L.  R.  A. 


hibitions  are  respected  and  enforced.  If  an 
owner,  etc.,  obeys  the  law  on  which  this 
prosecution  rests,  he  is  thereby  deprived  of 
a  right  and  a  liberty  to  contract  or  terminate 
a  contract,  as  alt  others  may;  if  he  dis-. 
obeys  it,  then  he  is  punished  for  the  per- 
formance of  an  act  wholly  innocent,  unless, 
indeed,  the  doing  of  sudi  act  guaranteed  by 
the  organic  law, — the  exercise  of  a  right  of 
which  the  l^slature  is  forbidden  to  de- 
prive him, — can,  by  that  body,  be  condnaive- 
ly  pnmouneed  criminal.  We  deny  the  power 
of  the  l^islature  to  do  this^ — to  brand  as 
an  offense  that  which  the  Constitution  desig- 
nates and  declares  to  he  a  right,  and  there- 
fore an  innocent  act;  and  ecmsequently  we 
hold  that  the  statute  which  professes  to 
exert  such  a  power  is  nothing  more  nor  lass 
than  a  'legidative  judgment^*  and  an  at- 
tempt to  deprive  all  who  are  included  within 
its  temiB  of  a  oonstitntional  rfglit  wiUioot 
due  process  oi  law." 

.  The  next  is  the  case  of  Gillespie  v.  People, 
188  111.  176,  62  L.  R.  A.  283,  80  Am.  St  Rep. 
176,  58  N.  IS.  1007.  This  wot  a  prosecution, 
under  a  statute  similar  to  ours,  for  disdiar- 
ging  an  emplf^ee  for  joining  a  labor  union. 
The  court,  in  referring  to  the  Cmstftntion, 
says :  "The  terms  'lif^'  'Uberiy,*  and  'pn^ 
erty'  are  representative  terms,  and  intended 
to  cover  every  right  to  which  a  member  of 
the  body  politic  is  entitled  under  the  law. 
These  terms  Include  the  right  of  sdf-defense, 
freedom  of  speech,  religious  and  political 
freedom,  exenipticm  from  arbitrary  arrests, 
the  right  freely  to  buy  and  sell  as  others 
may.  Indeed,  they  may  embrace  all  our  lib- 
erties, personal,  civil,  and  political,  includ- 
ing the  righta  to  labor,  to  contract,  to  termi- 
nate contracts,  and  to  acquire  property. 
Ncme  of  these  liberties  and  rights  can  be 
taken  away  except  by  due  process  of  law. 
2  Story,  Const.  6th  ed.  S  1950.  .  .  . 
The  rights  of  liberty  and  of  property  include 
t}ie  right  to  acquire  property  by  Uibor  and 
by  contract.  Ritohio  v.  People,  165  111.  08, 
29  L.  R.  A.  79.  46  Am.  St.  Rep.  316,  40  N. 
E.  464.  If  an  owner  cannot  be  deprived  of 
his  property  without  due  process  of  law,  he 
cannot  be  deprived  of  any  of  the  essential 
attributes  which  belong  to  the  right  of 
property  witiiout  due  process  of  law.  Labor 
is  property.  The  laborer  had  the  same  right 
to  sell  his  labor,  and  to  oontraet  with  ref- 
erence thereto,  as  any  other  property  owner. 
The  right  of  property  involves,  as  (we  of  its 
essential  attributes,  the  right,  not  only  to 
contract,  but  also  to  terminate  contracts. 
.  .  .  In  view  of  what  has  been  said,  it 
cannot  be  doubted  that  the  plaintiff  in  error, 
Charles  Gillespie,  had  a  right  to  terminate 
his  contract,  if  he  had  one,  with  Reuben 
Gibbons,  subject  to  civil  liability  for  any 
termination  which  should  be  unwarranted. 
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One  citizen  cannot  be  oompalled  to  give  em- 
ployment to  anoth»  eitixeo,  nor  eui  anyone 
be  compelled  to  be  employed  againrt  his  will. 
Tbe  act  of  1893,  now  under  consideration, 
dirprires  the  cmplftyer  of  the  right  to  tonii- 
nate  his  contract  with  his  employee.  The 
right  to  terminate  such  a  oonUact  is  guar- 
anteed hy  tiw  o^anic  law  fif  the  state.  The 
l^slaturc  is  forbidden  to  daprive  the  em- 
|d(^r  or  empli^ee  of  the  exerdse  'of  tliat 
rig^t.  The  l^slature  had  no  authority  to 
pnmonnee  the  performance  of  an  innocent 
act  criminal  when  the  puUie  health,  safety, 
comfort  or  welfare  is  not  interfered  with. 
The  statute  in  question  says  that,  if  a  man 
«xeTelses  his  constitutional  -ri^t  to  termi- 
nate a  contract  with  his  employee,  he  shall, 
without  a  hearing,  be  punished  as  for  the 
oomDiission  of  a  crime." 

Still  a  Uter  ease  il  that  of  State  ev 
Tel.  ZiUmer  t.  Kreutaherg,  114  Wis.  530, 
MS,  68  L.  R.  A.  748,  91  Am.  St.  Bep.  934, 
1M  N.  W.  1098.  The  defendant  was  charged 
with  having  unlawfully  discharged  an  em- 
ployee because  he  was  a  member  of  a  labor 
organization.  The  court  said:  **Conflnlng 
onnelves,  then,  to  tlie  act  so  chafed,  and 
the  itatntory  pr<Aibitiai  involved,  is  ft 
within  the  legidative  power  to  make  erim- 
inal  the  refnul  to  eontraet  with  anotiier  for 
bis  labor  for  uny  reason  which  the  employer 
deems  oogentT  We  speak  of  refusal  to  con- 
tract, for,  while  the  aet  menti(med  6nly  dis- 
charge, it  is  in  no  wise  limited  to  situatians 
vhne  there  Is  any  contract  or  other  right 
to  continuance  of  empl<^mcnt,  and  is  obvi- 
ously intoided  by  the  framers  to  apply  gen- 
«rally  to  the  relation  of  ouployer  and  em- 


ployee,  where,  as  common  knowledge  assures 
us,  there  is  usually  no  term  of  employumit, 
and  each  day  constitutes  a  new  contract 
Aa  each  morning  comes,  the  empl<^ee  is  free 
to  decide  not  to  wor^  the  employer 
to  decide  not  to  receive  him,  but  for  this 
statute.  That  the  act  la  question  inndes 
the  liberty  of  the  employer  in  an  extreme  d»- 
gree,  and  in  a  respect  entiUed  to  be  held 
sacred,  except  for  the  most  cogent  and 
urgoit  countervailing  oonsiderations,  we 
have  pointed  out.  Hardly  any  of  the  per- 
sonal eiril  rights  is  higher  than  that  of  free 
wiU  in  forming  tad  continuing  the  relaiifm 
of  nuster  and  servant.  If  that  may  be  de- 
nied by  law,  tiie  result  is  l^lized  thraldom, 
not  liberty, — certainly  not  to  the  laborliq[ 
men  of  the  country.  Hits  aspect  of  the  sub- 
ject is  too  dear  to  warrant  further  discus* 
sion.  Is  there  ai^  conceivable  reasm  to 
warrant  such  extreme  invasion  of  individual 
libo^?  Can  it  be  neoessary  to  the  nasraa- 
ble  liberty  oi  others  under  the  law?  The 
aet  here  diarged  as  erimfnal  elearly  does  not 
deprive  any  otiier  person  oi  any  privats 
or  civil  ri^t.  Its  utmost  effect  is  to  deny 
privily  of  contract,  but  no  exists  to 
enter  into  contract  with  another  against  his 
will." 

For  the  reasons  giv«i,  we  are  of  the  opin- 
ion that  the  statute  in  question  is  imeonsti- 
tutional.  The 

with  direditms  to  set  aside  tiie  ju^cnwnt 
rendered  and  enter  judgment  for  the  defted* 
ant. 

All  tlie  Justices  concur. 
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TEOPIiE  of  the  State  of  New  York  ex  rcl. 
Jacob  H.  McPIKE,  Reapt., 

9. 

Jdm  E.  VAN  DE  CABR,  Warden  of  New 
York  City  Prison,  Appt. 

(178  N.  T.  428.) 

A  slatvte  proTldlHV  for  pvnlabment  of 
perMBB  viMlitv  words,  ■svres,  or 
dealsaa  on  the  national  or  atate  tmm 

for  adrerttslDg  or  otber  pnrpows,  or  using 
or  dlsplajrlog  a  flag  bo  decorated,  whlcb  Id- 
tends  to  prevent  the  Die  of  Oags  already  dec- 
orated aa  well  as  those  to  be  decorated  In  the 
fatnre.  Is  void  as  depriving  peraooe  owning 
flags  so  decorated  of  their  property  without 
dne  process  of  law. 

(Hay  IT,  1904. 

Nom — ^Por  another  case  In  tills  series  as  to 
constltntlonallty  of  statate  forbidding  nse  of  na- 
tional flag  for  advertlaing  purposes,  see  Bnbs- 

trat  V.  I'cople,  4ft  L.  B.  A.  181. 

«6  UR.  A. 


APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  reversing 
an  order  of  a  Special  Term  for  New  York 
County  in  defendant's  favor  in  a  proceed- 
ing to  obtain  the  release  of  petitioner 
writ  of  habeas  corpus  from  custody  to  whidl 
he  had  been  committed  for  all^jed  violation 
of  a  statute  forbidding  the  desecration  of  the 
United  States  flag.  Affirmed. 

Statement  by  Parker,  Ch.  J. : 

John  McPike,  the  relator,  sued  out  a  writ 
of  habeas  corpus  to  review  a  judgment  of 
conviction  rendered  against  him  for  violat- 
ing lisws  1903,  chap.  272,  p.  572,  entitled 
"An  Act  to  Amend  §  640  of  the  Penal  Code, 
Relative  to  the  Desecration,  Mutilation,  or 
Imprqper  Use  of  the  Flag  of  the  United 
States,  or  of  This  State." 

The  spedal  term  dismissed  tite 
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remandecl  relator  to  custody,  but  the  appel- 
late division,  first  department,  reversed  such 
order  and  di8ehai:ged  relator  from  custody. 
From  the  latter  order  an  appeal  ia  taken  to 
this  court. 

The  statute  is  as  follows:  "Any  person 
who,  in  any  manner,  for  exhibition  or  dis- 
play, shall  place,  or  cause  to  be  placed,  any 
word,  figure,  mark,  picture,  design,  draw- 
ing, or  any  advertisement,  of  any  nature, 
upon  any  flag,  standard,  c^or,  or  ensign  of 
the  United  States  or  state  flag  of  this  state 
or  ensign,  or  shall  expose,  or  cause  to  be 
exposed,  to  public  view  any  each  flag,  stand- 
ard, color,  or  ensign,  upon  which  shall  be 
printed,  painted,  or  otherwise  placed,  or  to 
which  shall  be  attached,  appended,  affixed, 
or  annexed,  any  word,  figure,  mark,  picture, 
design,  or  drawing,  or  any  advertisement,  <A 
any  nature,  or  who  shall  expose  to  public 
view,  manufacture,  sell,  expose  for  sale,  pye 
away,  or  have  in  possession  ftH*  sale,  or  to 
give  away,  or  for  use  for  any  purpose,  any 
article,  or  substanoe,  being  an  artide  of 
merchandise,  or  a  receptacle  of  merchandise 
upon  which  shall  have  been  printed,  painted, 
attached,  or  otlierwiae  placed,  a  representa- 
tion of  any  eudi  flag,  standard,  color,  or 
ensign,  to  advertise,  call  attention  to,  dee- 
orate,  maik,  or  distinguish,  the  artide,  or 
aubatancip,  on  which  so  placed,  ta  who  ^all 
publicly  mutilate,  deface,  defile,  or  defy, 
trample  upon,  or  east  contempt,  either  by 
words  or  act,  upM  any  sueh  ftig,  standard, 
ooI«r  or  ens^,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  shall  be  punished  by 
a  fine  not  exceeding  flOO  or  by  imprison- 
ment for  not  more  ihut  thirty  days,  or  both, 
in  the  discretion  of  the  oourt.  The  words 
'flag,  standard,  color,  or  enaign,'  as  used 
in  this  subdivision  or  section,  shall  include 
any  flag,  standard,  color,  ensign,  or  any 
picture  or  representation,  fif  either  thereof, 
made  of  any  substance,  or  represented  on 
any  substance,  and  of  any  size,  evidently 
purporting  to  be,  either  ot  said  flag,  stand- 
ard, color  or  ensign,  of  the  United  States  of 
America,  or  a  picture  or  a  representation, 
of  either  thereof,  upon  which  shall  be 
shown  the  colors,  the  stars,  and  the  stripes, 
In  any  number  of  either  thereof,  or  by  whidi 
the  person  seeing  the  same,  without  delib- 
eration, may  believe  the  same  to  represent 
the  flag,  colors,  standards,  or  ensign,  of  the 
United  States  of  America.  This  subdivision 
and  section  shall  not  apply  to  any  act  per- 
mitted by  the  statutes  of  the  United  States 
of  America,  or  by  the  United  States  Army 
and  Navy  regulations;  nor  shall  it  be  con- 
strued to  apply  to  a  newspaper,  periodical, 
book,  pamphlet,  circular,  certificate,  diplo- 
ma, warrant,  Or  commission  of  appointment 
to  office,  ornamental  picture,  article  of  jew- 
elry, or  stati<mery  for  use  in  correspondence, 
(MI  L.  R.  A. 


on  any  of  which  shall  be  printed,  painted,  or 
placed,  said  flag,  disconnected  from  any  adr 

vertisement." 

Mr.  Howard  S.  Oaaa,  with  Mr,  WU- 
liam  TrATers  Jerome,  for  appellant: 

An  exercise  of  the  police  power  is  not 
invalidated  because  it  involves  a  diminu- 
tion or  practical  destructi(m  of  property. 

MugUr  v.  Kmiaaa,  123  U.  S.  623,  31  L. 
ed.  205,  8  Sup.  Ot.  Rep.  273;  L'Hote  t. 
Nme  Orleanii,  177  U.  8.  587,  44  L.  ed.  899, 
20  Sup.  Ct.  Rep.  788. 

Nor  by  the  fact  that  it  limits,  to  some 
extent,  the  commerce  between  the  states. 

Plumley  v.  Masaachitsetts,  165  U.  S.  461, 
30  L.  ed.  223,  5  Inters.  Com.  Rep.  690,  15 
Sup.  Ct.  Rep.  1S4;  Misaouri,  K.  <£  T.  R.  Co. 
V.  Haber,  160  U.  8.  615,  42  L.  ed.  879,  18 
Sup.  Ct.  Rep.  488;  Beid  v.  Colorado,  187 
U.  S.  137,  47  L.  ed.  108,  23  Sup.  Ct.  Rep. 
92. 

Nor  1^  the  fact  that  it  invdves  a  supers 
fidal  ineqnalitiy  in  its  application. 

People  T.  Aovnor,  149  N.  Y.  19S,  31  Lb 
R.  A.  689,  52  Am.  St.  Rep.  707,  43  N.  E. 
541:  People  Btedeker,  175  N.  Y.  57,  87 
N.  B.  132;  MaUatt  r.  North  Carolina,  181 
U.  S.  680,  45  L.  ed.  1015,  21  Sup.  Ct  Bep. 
780;  iftssouri  P.  A.  Co.  t.  Jfoefc^,  127 
U.  8.  205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep. 
1161. 

Nor  by  the  fact  that  it  restricts  tiie  use 
of  a  patented  article. 

Patteraon  v.  KmtwOey,  97  U.  S.  501,  24 
L.  ed.  1116. 

Legielatton  to  protect  the  national  em- 
blem from  profanation  said  prostitution  ior 
trade  uses  is  a  valid  exerdse  id  the  pcdice 
power. 

The  flag,  as  the  sjrmbol  of  the  nation 
itself,  is  sacred  to  the  national  uses,  and 
no  individual  has  or  can  have  acquired 
any  property  right  to  use  ft  in  any  man- 
ner which  would  tend  to  its  degradation. 
There  can  be  no  property. right  to  do  that 
which  offends  against  public  decency  or 
public  morality. 

Boston  Beer  Co.  v.  MasBochuaetta,  07  U. 
S.  2S,  24  L.  ed.  989;  Stone  v.  Miaaiasippi, 
101  U.  S.  814,  25  L.  ed.  1079;  L'Hote  v. 
New  Orleana,  177  U.  S.  687,  44  L.  ed.  899, 
20  Sup.  Ct.  Rep.  788. 

The  governmental  purposes  which  justify 
legislation  for  the  protection  of  the  flag 
are  not  limited  to  the  preservation  of  the 
peace,  but  include:  (1)  The  stimulation 
of  patriotism;  (2)  the  protection  of  pub- 
lic deeenigr;  (3)  the  support  of  the  mili- 
tary power  of  the  state. 

United  Statea  t.  Oettyaimrg  Sleatrio  R 
Co.  160  U.  S.  682,  40  L.  ed.  681,  16  Sup 
Ct.  Rep.  427 ;  People  t.  Miflfr,  06  N.  ^  . 
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408,  48  Am.  Rep.  «t35;  People  t.  Mo$t,  171 
N.  Y.  428,  58  L.  R.  A.  609,  64  N.  E.  175; 
People  V.  Moaes,  140  N.  Y.  214,  35  N.  E. 
499;  People  t.  Havnor,  149  N.  Y.  199,  31 
L.  R.  A.  689,  52  Am.  St.  Sep.  707,  43  N. 
E.  541;  Lotterj/  Caee,  188  U.  S.  321,  47  L. 
ed.  492,  23  Sup.  Ct.  Rep.  321;  SohoOef^- 
ger  t.  PentMylvonto,  171  U.  S.  1,  43  L.  ed. 
49,  18  Sup.  Ct  Rep.  757. 

The  use  of  the  flag  fcr  anj  trade  or  ad> 
▼ertising  purpose  inTolves  its  degradati<m 
and  fvofanation. 

kocheatvr  t.  West,  164  N.  T.  514,  53 
L.  R.  A.  548,  79  Am.  St.  Rep.  659,  58  N.  E. 
673 ;  Aobervon  t.  Bocknter  Folding  Boa  Co. 
171  K.  Y.  656.  59  L.  R.  A.  478,  89  Am. 
St  Rep.  828,  64  N.  E.  442. 

The  protection  of  the  flag  ie  not  exdu- 
sirely  a  subject  of  Federal  cognizanee. 

Jtoid  T.  Colorado,  187  U.  S.  147,  47  L.  «d. 
114.  28  Sap.  Ct  Rep.  92. 

Mr,  Xovla  Marahall,  for  respondmt: 

C3uipter  272  of  the  Lavs  o{  1903  is  un- 
eonstitntionaJ  in  tiiat  it  deprives  the  relator 
of  his  liberty  and  propo^  without  due 
process  oi  lav. 

iGnonj^hfer-HouM  Cues,  16  Wall.  36,  21 
I<.  ed.  304;  BvtOten'  [7n<m  8.  E.  d  L.  S. 
L.  Co.  T.  Creaoent  dig  L.  8.  h.  d  8.  H.  Co. 
Ill  U.  S.  746,  28  L.  ed.  686,  4  Sup.  Ct. 
Bep.  652;  Tiek  Wo  v.  Hopkina,  118  U.  S. 
356.  30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064; 
Allgejfer  v.  Louisiana,  165  U.  8.  678,  41  L. 
ed.  882.  17  Sup.  Ct  Rep.  427;  Be  Jaooht, 
98  N.  Y.  98,  50  Am.  Rep.  636;  People  v. 
Mara,  99  N.  Y.  377,  62  Am.  Rep.  34,  2  N. 
E.  29;  People  t.  GUlwn,  109  N.  Y.  389,  4 
Am.  St.  Kep.  465,  17  N.  E.  343;  People 
or  rrf.  Tyroler  v.  Warden  of  City  Prison, 
167  N.  Y.  116,  43  L.  R.  A.  264,  68  Am.  St. 
Rep.  763,  61  X.  E.  1006. 

It  does  not  lie  in  the  power  of  the  l^is- 
lature  to  make  that  act  a  crime  which  con- 
sists in  the  bare  exercise  of  a  simple  oon- 
stitntional  right. 

8tate  T.  Julow,  129  Mo.  163,  29  L.  R.  A. 
257,  60  Am.  St  Rep.  443,  31  S.  W.  781; 
Be  Flukee,  157  Mo.  125.  51  L.  R.  A.  176, 
80  Am.  St  Rep.  619,  57  S.  W.  546. 

This  J^islation  is  not  within  police 
power. 

Lawton  V.  Steele,  152  U.  8.  133,  38  L.  ed. 
385,  14  Sup.  Ct  Rep.  499;  Colon  v.  Liak, 
153  N.  Y.  188,  60  Am.  St  Rep.  609,  47  N. 
E.  302;  People  ew  rel.  Tyroler  v.  Warden 
of  City  Prison,  157  N.  Y.  116,  43  L.  R.  A. 
264,  C8  Am.  St  Rep.  763,  51  N.  E.  1006; 
People  e»  rel.  Fleiachman  v.  Caldwell,  168 
N.  Y.  671,  61  N.  E.  1132,  Affirming  64  App. 
Div.  46,  71  N.  Y.  Supp.  664. 

The  labels  upon  which  the  flag  is  used 
constitute  trademarks  and  are  the  subject 
of  oopTTight  and  r^stration  in  the  United 
States  Patent  Office.  They  are  thus  rights 
06  L.  R.  A. 


of  property,  aa  important  in  their  char- 
acter as  land,  buildings,  or  merchandise, 
and,  like  them,  within  the  purview  of  oon- 
stitutional  protection.  To  prohibit  the  use 
of  these  established  trademarks,  and  of 
these  rights  secured  under  the  eopyrij^t  and 
patent  laws  of  the  United  States,  is  as  much 
a  violation  of  the  right  of  property  as  would 
be  the  destruction  of  a  dwelling  house  or 
of  a  cliattel. 

Ae  Jaoobe,  98  N.  Y.  98,  50  Am.  Rep.  636; 
People  T.  Oreen,  85  App.  Div.  400,  83  N.  Y. 
Snpp.  460;  People  t.  HotcfctfW,  157  N.  Y. 
1,  42  L.  R,  A.  490,  68  Am.  St  Rep.  736,  61 
N.  E.  267;  Ruhstrat  v.  People,  185  lU.  133, 
49  L.  R.  A.  181,  76  Am.  St  Rep.  30,  57 
N.  E.  41. 

The  act  is  likewise  unooostitutlonal  be- 
cause it  violates  S  1,  of  artiele  14  of  the 
Federal  Constitution  by  denying  to  the  re- 
lator the  equal  protectim  of  the  laws  of 
the  state  of  New  York,  and  by  abridging 
his  pri^I<^  and  immunities  as  a  citizen 
of  the  United  States. 

^rbter  t.  OoitnoUg,  113  U.  S.  27,  28 
L.  ed.  923,  6  Sup.  Ct.  Rep.  357;  Cell's  Gap 
B.  Co.  V.  Penneylvanw,  134  U.  S.  282,  33 
L.  ed.  892,  10  Sup.  Ct.  Rep.  633;  Outf^  0. 
&8.F.B.  Co,  T.  £IIm,  165  U.  S.  150,  41  L. 
ed.  666,  17  Sup.  Ct.  Rep.  255;  Coifing  t. 
Kanatu  City  BtoOe  Tarda  Co.  183  U.  S.  79, 
46  L.  ed.  92,  22  Sup.  Ct  Rep;  30 ;  Connolly 
V.  Union  8ewer  Pipe  Co.  184  U.  S.  640,  46 
L.  ed.  679,  22  Sup.  Ct.  Rep.  431;  Be  Pell, 
171  N.  Y.  48,  57  L.  R.  A.  540,  89  Am.  St 
Rep.  791,  63  N.  E.  789;  People  v.  Orange 
Countg  Boad  Oonatr,  Co.  175  N.  Y.  84,  67 
N.  E.  129. 

It  is  also  unemstitutional  because  it  vio- 
lates S  8  of  artiele  1  of  tbe  Federal  Con- 
stitution, which  MHifers  exclusive  power 
upon  the  Congress  of  the  United  States  to 
T^fulate  commerce  among  the  several  ^tes. 

BrouM  T.  Maryland,  12  Wheat.  419,  6  L. 
ed.  678;  Welton  v.  iftssotfti,  91  U.  8.  275, 
23  L.  ed.  347;  Aaker  v.  Texas,  128  V.  S. 
129,  32  li.  ed.  368,  2  Inters.  Com.  Rep.  241, 
9  Sup.  Ct  Rep.  1 ;  Leiay  v.  Hardin,  135  U. 
S.  100,  34  L.  ed.  128,  3  Inters.  Com.  Rep. 
36,  10  Sup.  Ct.  Rep.  681;  Minnesota  v. 
Barber,  136  U.  S.  313,  34  L.  ed.  455,  3 
Inters.  Com.  Rep.  185,  10  Sup.  Ct.  Rep. 
802;  Brimmer  v.  Rebman,  138  U.  S.  78, 
34  li.  ed.  862,  3  Inters.  Com.  Rep.  485,  11 
Sup.  Ct  Rep.  213;  Voight  v.  Wright,  141 
U.  S.  62,  35  L.  ed.  638,  11  Sup.  Ct  Rep. 
855;  Brennan  v.  Titusville,  153  U.  S.  289, 
.■JS  L.  ed.  719,  4  Inters,  Com.  Rep.  658,  14 
Sup.  Ct.  Rep.  829;  Scott  v.  Donald,  165 
U.  S.  68,  41  L.  ed.  032,  17  Sup.  Ct  Rep. 
265;  Schollenberger  v.  Pennsylvania,  171 
U.  S.  1,  43  L.  ed.  49,  18  Sup.  Ct.  Rep.  757; 
People  v.  Hawkins,  \57  N.  Y.  1,  42  L.  R.  A. 
490,  68  Am.  St  Rep.  736,  51  .N.  E.2^r. 
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People  V.  Buffalo  Fiah  Co.  164  N.  Y.  93, 
62  L.  R.  A.  803,  79  Am.  St.  Rep.  622,  58  N. 
E.  34;  People  ea  rel.  Treat  y.  Coler,  160 
N.  y.  144,  59  N.  K.  776. 

Pwksr,  Cfa.      delivered  the  opim<m  M 

the  court: 

The  Constitution  of  thia  state  vests  the 
legislative  power  in  the  senate  and  assem- 
bly, and  subjects  it  to  certain  important 
limitations,  one  of  which  is  that  no  person 
•hall  be  "deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law;  nor  shall 
private  property  be  taken  for  public  use 
without  just  compensation."  Const,  art.  1, 
i  6.  In  Wynehamer  v.  People,  13  N.  Y. 
378,  Wynehamer  was  cravicted  of  selling 
liquors  contrary  to  a  statute  entitled  **An 
Act  for  the  Prevention  of  Intemperance, 
Pauperism,  and  Crime.*'  ^lis  oonrt  holde 
in  that  eaee  that,  if  the  rtatute  was  limited 
in  its  operation  to  the  sale  of  liquors  manu- 
factured or  imported  after  the  act  toidc  ef- 
fect, it  would  be  valid ;  but,  aa  the  act  goea 
further,  and  aubatantially  destroys  the  prop- 
arty  in  intoxicating  Uquors  owiwd  and  pos- 
sewed  1^  persms  within  the  state  when  the 
act.  took  effect,  it  offrads  against  tJie  con- 
stitutional proriidons  quoted  euprtt,  and  is 
void,  and  may  not  be  sustained  in  respect 
to  ai^  liquor,  whether  existing  at  the  time 
the  act  tofdc  effect  or  acquired  subsequently. 
This  case  and  its  doctrine  is  referred  to  with 
approml  in  Re  Tovm»end,  89  N.  T.  171, 
180,  and  again  very  recently  in  People  r. 
Orange  County  Road  Oonetr.  Co.  175  N.  Y. 
84,  98,  66  L.  R.  A.  33,  67  N.  E.  129.  It  is 
settled  in  this  state,  therefore,  that  a  stat- 
ute which  attempts  to  destroy  an  existing 
property  right  is  void. 

The  statute  under  which  UcFike  was  con- 
victed provides  thnt  "any  person  who,  in 
My  manner,  for  exhibition  or  displ^,  shall 
66  L.  R.  A. 


place  or  cause  to  be  placed  any  word,  fig- 
ure, mark,  picture,  design,  drawing,  or  any 
advertisement,  of  any  nature,  upon  any  flag, 
standard,  color,  or  ensign  of  the  United 
States  or  state  flag  of  this  state  or  ensign, 
...  or  who  shall  expose  to  public  view, 
manufacture,  sell,  expose  for  sale,  give 
away,  or  hsve  in  possession  for  sale,  or  to 
give  away,  or  for  use  for  any  purpose,  any 
article,  or  substance,  being  an  article  (rf 
merchandise,  or  a  receptacle  of  merchandise 
upon  which  shall  have  been  printed,  {mint- 
ed, attached,  or  otherwise  placed,  a  repre- 
sentation of  any  such  flag,  standard,  color, 
or  ensign,  to  advertise,  call  attention  to,  dec- 
orate, mark,  or  distinguish  the  article^  or 
substance,  on  which  so  placed,  ,  .  . 
shall  be  deemed  guilty  of  a  misdemeanor,** 
The  statute  in  express  terms,  therefore, 
applies  as  well  to  articles  manufactured 
and  in  existence  when  it  was  lawful  to 
manufacture  them  and  have  them  in  pos- 
aesaioii  as  to  those  thereafter  nuumfactnred 
or  acquired.  It  attempts,  therefore,  to  de- 
strc^  existing  property  rights,  and,  wheth- 
er t^e  value  theretrf  he  much  or  little,  the 
legislature  is  powerless  to  effeetnate  audi  a 
result.  It  follows  that  so  much  of  the  stat- 
ute as  precedes  the  provision  affecting  those 
who  "shall  pnbliely  mutilate,  Msoe,  deftly 
or  defy,  trample  upon,  or  cast  oontemptk 
either  by  words  or  act,  upon  way  such  flag, 
standard,  color,  ox  emdgn"  4s  void.  It  was 
under  that  portion  of  tjhe  statute  whidi  we 
hold  the  Constitation  prohibits  that  MePUw 
was  convicted,  and  it  follows  that  the  order 
of  the  Appellate  DMaUm  should  be  af- 

0»7,  0*B>tMi»  BMlcbt,  Kwtfai* 
CvlloH,  and  Wemev,  JJ.,  conear. 
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UNHSD  STATES  CIRCUIT  COURT  OF  APPEALS,  FOURTH  CIRCUIT. 


BALTEMORB    STEAM    PACKET  COM- 
PANY, Appt., 

V. 

Gmrgfi  F.  PATTERSON  et  al. 
(45  CCA.  675,  106  Fed.  780.) 

1.  AdmiraltT'  jMrlsdictlon  of  m  libel 
**»  fianeiMn  tor  breach  of  a  coatract  to  for- 
nUi  Miftt  to  be  carried  by  an  ocean  trana- 
pcwtatkm  line  at  aboot  a  certain  time,  wlth- 
oat  apeeifylng  the  Teasel. 

X.  A  contract  by  a  carrier,  reading;, 
"We  have  tbls  day  booked  wltb  you  via  Johns- 
ton  Line"  certain  merchandise  for  ocean  trans- 
portation, constitutes  an  absolute  engagement 

SOTa.—AdwitivUy    iurttdicUon    of  omtrooM. 

I.  AnUquitj/   and   or^nal  'iurUatirUon  oj 
court,  103. 

H.  The  act*  of  Riohard  II.  and  Benry  IV-, 
194. 

III.  The  compromUea  of  1575  and  195. 

IT.  Jmrttdiction  which  common-law  oourta  per- 
mitted admlraltif  to  evercite. 
a.  Xo  JaritdUaiOH  of  lAiiva  doM  o»  land, 
196. 

k  Within  body  of  county,  198. 

c.  ApplicutioH  of  above  rttlea  fo  partic- 

ular contraota,  198. 

d.  Bseeptiont  to  rule*.  201. 

e.  Jaritdiottm  of  thing*  dona  at  tea, 

206. 

t.  Prohibition  mtiat  he  aonght  promjitltf, 

207. 

g.  Summary  of  cmnmon-law  vieic,  207. 
V.  The  Enfflith  aot  of  19^,  208. 

TI.  The  Englith  oot  of  mt.  209. 
TII.  Adm.lraUv   juritdletion   in    the  United 
State*. 
a.  On  what  founded,  211. 

h.  Scope  of  Jmiedictton,  215. 

c.  niuetmUon*  of  eaereiee  of  furiaOia- 

Mon. 

1.  Contract*  for  building  and  out- 

fittinff  thipa,  216. 

2.  Charter  partie*  and  carriage  oon- 

iracte,  223. 

3.  Oontraate  for  tervioe*  in  «w  or 

operation  of  veatel,  226. 

4.  OwtrMt*    at    atevedoree  and 

watchmen,  229. 

5.  Contraoi*  -to  aaai*t  ve*ael,  232. 

6.  Bottomry,   hypothecation,  mort- 

gage, 288. 

7.  Ineurance  and  average,  284. 

8.  Partn«r*hip,    truat,  aooounUng, 

236. 

9.  Contraeta   leading   to  maritime 

contract,  236. 

10.  Other  contraeta,  236. 

11.  Co»<r«o<«     ftetiMm  foriigMra, 

238. 

d.  Effect  of  form  of  action,  238. 

I.  Antiquity  and  original  furladtotion  of  court. 

Tbe  origin  and  early  Jurisdiction  of  the  court 
of  admiralty  In  England  are  Involved  In  ao 
much  uncertainty  that  no  positive  statement 
upon  the  anl^eet  seema  to  be  Justified  at  the 
present  time.  The  conrt  seems  to  have  kept 
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to  fill  the  required  space,  for  Inreaeh  of  which 
the  one  signing  the  contract  will  be  liable.  In 
the  absence  of  anything  to  show  that  tbe 
cmtract  was  merely  part  of  a  Jolnt-tralBc  ar- 
rangement under  which.  In  caae  the  goods 
were  not  sacored.  each  carrier  should  sustain 
Its  own  loss. 
3,  A  carrier  vrhlcb  has  ensased  Hpaee 
with  an  ocean  transportation  cont- 
panr  for  a  quantity  of  merchandise  Is  not 
relieved  from  liability  for  breach  of  the  con- 
tract by  the  fact  that,  for  Its  benefit  after  the 
breach,  the  bill  was  made  out  to  a  third  per- 
son,  who  had  been  expected  to  furnish  the 
goods  to  fill  the  contract. 

(February  7.  1901.) 

no  records,  so  that  It  haa  preserved  no  evidence 

of  Its  own  establishment  and  authority,  and 
all  that  can  be  learned  of  the  subject  is  found 
In  contemporaneous  records,  or  la  historical 
writings  on  the  records  of  other  courts.  There 
seems  to  be  little  doubt  that  tbe  office  of  ad- 
miral Is  very  ancient,  but  whether  he  held  a 
court  tn  the  earliest  times  or  not  may  be  a 
matter  of  some  question. 

Blackstone  states  that  tbe  conrt  of  admiralty 
was  first  of  all  erected  by  Bdw.  III.  8  Bl.  Com. 
p.  09. 

But  there  Is  considerable  erldmce  to  Indi- 
cate that  he  was  mistaken. 

In  the  12th  part  of  Coke's  Reports,  cm  p.  80, 
appear  some  comments  of  hia  upon  tbe  autiq- 
ul^  of  the  admiralty  court.  It  had  been  af- 
firmed that  the  court  was  organised  shortly 
before  the  passage  of  tbe  statutea  of  Blctaard 
II.,  which  accords  with  Blackstone's  statement; 
but  Coke  concludes,  from  an  examination  of 
certain  records  and  deductions  frcm  the  ab- 
sence of  others,  that  the  jurisdiction  was  of 
common  law;  "and  that  it  la  so  ancient  that 
Its  commencement  cannot  be  known.'" 

In  De  Lovlo  v.  Bolt.  2  Qall.  898,  Fed.  Cas. 
No.  8,776,  Mr.  Justice  Story  says  that  Selden 
has  shown  considerable  evidence  of  the  Judi- 
cial authority  of  admiralty  In  the  reign  of 
Hen.  I. 

The  question  of  the  antiquity  of  the  court 
Is  valuable  for  present  purposes,  hovrever,  only 
so  far  as  It  may  throw  light  on,  or  raise  a  pre- 
sumption aa  to,  the  Jurisdiction  which  It  poa- 
sessed.  And  the  solution  of  the  problem  aa  to 
the  early  Jurisdlctlm  dep^ds  very  largely  on 
presumptions,  or  tbe  analogies,  to  be  drawn 
from  that  poasesHed  by  the  admiralty  courts 
of  the  continent. 

In  The  Ella  A.  Clark,  Brown.  &  L.  32,  It  U 
said  that  It  Is  very  difficult  to  ascertain  with 
certain^  what  were  the  Instance  proceedings 
of  the  conrt  of  admiralty  In  ancient  times,  be- 
cause there  were  no  reports  until  the  present 
century.  Latterly  the  court  of  admiralty  was 
occupied  almost.  If  not  entirdy,  with  cases 
where  the  subject-matter  constituted  without 
doubt  a  maritime  Hen. 

In  The  Wave,  Blatchf.  &  B.  236,  Fed.  Cas. 
No.  17,297,  Judge  BettS  says  that  the  history 
of  the  foundation  of  the  courts  of  admiralty  Is 
no  longer  extant.  The  admiralty  conrt  Was 
probably  Inatltuted  with  llmtutlons  and  re- 
strictions now  lost  to  jodidal  history.  The 
Judge  shows  bow  great  would  be  the  tempta- 
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APPEAL  by  defendsnt  from  a  decree  of 
the  Diatrict  Coi^  of  the  United  Staten 
for  the  Diatrict  of  Maryland  in  favor  of 
libellants  in  a  proceeding  to  recover  dead 
freight  for  lireach  of  an  alleged  contract 
engaging  apace  in  defendant'a  veaaela  for  a 
certain  diipment  of  cotton.  Affirmed. 

The  partiea  to  this  action  entered  into  an 
agreement  looking  to  the  prospective  ship- 
ment of  cotton,  which  was  to  have  gone  on 
through  bill  of  lading  from  an  interior  point 
on  the  Seaboard  Air  Line  Railroad  to  Liver- 
pool, and  the  Baltimore  Steam  Padiet  Com- 
pany, a  carrier  from  Norfolk  to  Baltimore, 
made  the  engagement  with  the  Johnaton 
Line,  repreaented  by  defendants,  for  the  car- 
riage from  Baltimore  to  Liverpool,  expect- 
ing to  receive  the  cotton  in  regular  course 

tlon  to  enlarge  tbe  original  jurisdiction,  and 
that  It  was  In  fact  enlarged,  and  then  contin- 
ues :  "Uow  long  and  to  wbat  extent  tills  do- 
mestic and  mnnldpal  Jorlsdietion  ol  tbe  ad- 
miralty was  exercised  cannot  now  be  ascer- 
tained; but  there  la  abundant  evidence  that  It 
waa  exceedingly  comprehensive  and  dlverelBed. 
.  .  .  Almost  tbe  earliest  notice  fnrnlsbed 
by  history  of  the  existence  of  the  court  consists 
In  details  of  the  strenuons  efforts  made  to  sub- 
dne  and  bind  Its  autborl^  In  relation  to  mat- 
ters of  an  lutemat  and  municipal  ebaracter." 
The  Jndge  coottnues ;  "The  King  was  appealed 
to  as  the  fountain  and  arbiter  of  the  powers 
of  all  the  courts.  He  commanded  a  mutual  ad- 
jQStment  of  the  dlspnted  point  by  the  respective 
judges :  but,  although  the  arrangement  was 
solemnly  consummated  on  paper.  It  was  never 
observed,  and  the  common-law  courts  proceed- 
ed, l>y  gradual  advances,  until  they  nearly  ex- 
tinguished all  procedures  In  admiralty."  Tet 
(he  admiralty  court  does  not  accede  to  the  Just- 
ness of  tbe. restrictions  Imposed  op<Hi  Its  Juris- 
diction. 

And  In  Duryee  v.  Blklna,  Abb^  Adm.  630,  Fed. 
Caa.  No.  4,197,  counsel,  upon  the  authority  of 
Godolphin,  stated  that  the  court  of  admiralty  In 
England,  prior  to  the  restraining  act  of  Richard 
II.,  possessed  Jurisdiction  over  all  cases  of  Jetti- 
son, ransom,  average,  consortahlp.  Insurance, 
mandates,  procurations,  payments,  acceptUatlons, 
discharges,  loans,  hypothecations,  forms,  emp- 
tions,  venditions,  conventions,  taking  or  let- 
ting to  freight,  exchanges,  partnership,  factor- 
age, passage  money,  and  whatever  Is  of  a  mari- 
time nature,  either  by  way  of  navigation  upon 
the  sea,  or  of  negotiation  at  or  beyond  the  sea 
In  tbe  way  of  marine  trade  and  commerce. 
So,  also,  the  court  bad  Jurisdiction  over  all 
matters  Immediately  relating  to  tbe  vessel*  of 
trade  and  the  owners  thereof;  all  affairs  re- 
lating to  mariners,  whether  ship  officers  or 
commcm  seamen ;  all  matters  relating  to  mas- 
ters, pilots,  steer^en,  boatswains,  and  other 
ship  ofllcers.  Also  all  shipwrights,  fishermen, 
and  ferrymen.  Also  of  all  causes  of  maritime 
contracts,  or,  as  It  were,  contracts  whether 
upon  or  beyond  the  aeaa 

No  evidence  exlats  In  the  court  records,  so 
far  aa  they  are  available  at  the  present  time, 
as  to  the  Jurisdiction  possessed  by  the  admiralty 
court  prior  to  tbe  passage  of  tbe  acts  of  Rich- 
ard II. 
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from  the  interior  point.  The  goods  were 
never  shipped,  and  this  action  was  brought 
to  recover  the  dead  freight  arising  in  caax- 
sequence. 

The  jurisdiction  Of  the  oourt  was  ques- 
tioned, and  on  December  2,  1809,  Mobbis, 
IHstrict  Judge,  handed  down  the  followinif 
opinion  Bustalnlng  the  jurisdietion: 

This  Is  a  libel  in  admiralty  for  breach  of 
an  all^fed  contract  of  affreightment.  The 
libel  alleges  that  tbe  libellants  are  the 
agents  in  Baltimore  of  the  Johnston  Line 
of  steamers  and  of  William  Johnston  ft 
C<mipany,  Limited,  of  Liverpool,  England, 
who  manage  and  control  a  number  of  Brit- 
ish steamers,  trading  upon  the  high  seas 
between  Baltimore  and  Liverpool,  known  as 
the  Johnston  Line. 


II.  The  acU  of,  Richard  II.  and  Benry  IT. 

Whatever  may  have  been  the  original  lurls- 
dlctloo  of  the  court,  there  seems  to  be  no  doubt 
that  it  arrogated  to  Itself  a  Jurisdiction  whieb 
it  did  not  rightfully  possess.  For  In  tbe  ISth 
year  of  Richard  II.  a  statute  was  passed  the 
preamble  of  which  recited  that,  forasmuch  as 
great  and  common  cismor  and  complaint  hath 
been  oftentimes  msde  before  this  time,  and 
yet  Is.  for  that  the  admirals  and  tbeir  deputies 
hold  tbelr  sessions  within  divers  places  of  this 
realm, — as  well  within  the  franchises  as  with- 
out,— accroaching  to  tbem  greater  authority 
than  belongeth  to  tbe  ofDce,  and  tbe  statute 
provided  that  the  admirals  shall  not  meddle 
with  anything  done  within  tbe  realm,  but  only 
with  a  thing  done  upon  the  sea.  13  Rich. 
II.,  chap.  6. 

And  two  years  later  the  statute  of  15  Rich. 
II„  chap.  3,  provided  that  of  all  manner  of  con- 
tracts arising  wltbln  the  bodies  of  counties,  as 
well  by  land  as  by  water,  the  admiral's  court 
shall  have  no  manner  of  ctwnlxance,  power,  or 
jurisdiction. 

These  statutes  did  not  prove  sufllclent  to  re- 
strain the  admirals  wltbln  their  rightful  au- 
thority, and  tbe  statute  of  2  Hen.  IV.,  chap. 
11,  was  passed  to  enforce  them,  and  a  penalty 
was  prescribed  against  anyone  who  should 
wrongfully  pursue  a  remedy  in  tbe  admiralty 
court. 

Onder  this  latter  statute,  actions  were 
brought,  not  only  against  tbe  suitors,  but 
against  tbe  admiral  himself;  and  the  remedy 
proved  to  be  a  very  effectual  one,  so  that  there 
was  no  longer  any  temptation  to  exercise  au- 
thority which  did  not  rightfully  belong  to  blm. 

In  31  Hoi.  VI.,  rot.  81S,  Hore  brought  an 
action  against  Unton,  because  the  latter  had 
brouglit  a  suit  In  the  admiralty  upon  a  charter 
party  made  wltbln  a  county.  Defendant  plead- 
ed to  Issue,  which  was  found  against  him,  and 
the  court  assessed  double  damages  according  to 
the  provisions  of  tbe  statute.  And  Coke's  com- 
ment Is  that  the  judgment  directly  proves  that. 
If  a  diarter  party  or  contract  Is  made  wltbln 
a  county,  though  the  performance  Is  to  be  upoa 
the  hl^  sea,  the  admiralty  has  no  Jurisdic- 
tion. 

No  action  lies  against  the  admiral  for  tak- 
ing Jurisdiction  of  things  done  beyond  tbe  sea ; 
bat  It  will  lie  for  taking  Jurisdiction  of  things 
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That  in  May,  1898,  the  Baltimore  Steam 
Packet  Company  entered  into  a  maritime 
contract  of  sUHTreightment  -with  the  tibellanta 
for  the  shipment  by  said  company  on  a 
steamer,  or  steamers,  of  the  Johnston  Line, 
to  sail  late  in  June,  1896,  of  1,000  bales  of 
cotton,  to  be  transported  from  Baltimore  to 
Liverpool,  and  agreeing  to  pay,  as  freight 
for  such  transportation  and  compensation 
for  the  room  or  space  necessary  for  said 
cargo,  26  cents  per  100  pounds.  The  libel 
alleges  that  during  the  month  of  June,  1898, 
several  steamers  of  the  Johnston  Line  sailed 
from  Baltimore  to  Liverpool,  on  which  the 
shipment  of  1,000  bales  of  cotton  could  have 
been  carried  if  tendered,  and  the  said  com- 
pany was  notified  of  the  sailing  of  the 
steamers  and'  of  the  time  vhen  it  would  be 

done  In  a  port.  Tonnon  v.  Tour  son,  1  Bolle, 
Rep.  80. 

The  main  eontrovenr  as  to  the  extent  of  tbe 
admiralty  jDrisdlction  has  occurred  shiee  tbe 
passage  of  those  statutes,  and  any  conclnslon 
which  ma;  he  reached  must  depeod  largely 
upon  what  view  la  taken  of  their  purpose  oud 
meaning.  In  Bagland  the  anthorltatlve  Inter- 
pretation was  vested  In  the  common- law  courts ; 
and,  when  to  that  Is  added  the  further  fact  that 
all  the  effective  machinery  tor  neeutlng  the 
decrees  was  controlled  by  the  aame  courts  with 
no  adequate  means  of  resistance  at  the  com- 
mand of  the  admiralty,  It  la  not  strange  that 
the  admiral's  power  should  have  been  restrained 
within  as  narrow  limits  as  possible.  On  the 
other  hand,  the  authoritative  Interpretation  of 
the  law  wee.  In  this  country,  vested  In  the 
courts  to  which  tbe  admiralty  Jurisdiction  had 
been  confided,  and,  having  also  adequate  means 
to  render  their  decisions  effective.  It  was  but 
natural  that  the  Jurisdiction  should  here  be 
made  as  broad  as  possible.  Because  ot  the  dif- 
ferent polats  of  view  from  which  the  courts 
In  tbe  respective  countries  viewed  the  question, 
It  win  be  necessary  to  treat  the  two  lines  of 
decision  separately. 

But  at  this  point  attentl<ni  Is  called  to  the 
-vlewB  of  Mr.  Justice  Story  upon  these  statutes. 
In  De  Lovio  v.  Bolt,  2  Gall.  398,  Fed.  Cas. 
No.  3776,  he  says  that  It  Is  difficult  to  believe 
tbac  tbe  statutes  of  Rich.  II.  meant  to  abridge 
the  Jurisdiction  then  claimed  hy  the  admiralty, 
except  as  to  things  on  land  within  the  ports  of 
the  realm.  It  meant  to  cheek  Its  usurpations, 
and  not  to  narrow  Its  ancient  rightful  au- 
thority. 

He  further  says  that.  In  tbe  construction  of 
these  statutes,  tbe  admiralty  has  uniformly  and 
without  hesiution  maintained  that  they  never 
were  Intended  to  abridge  or  restrain  the  right- 
ful jurisdiction  of  that  court ;  that  they  meant 
to  take  sway  any  pretense  of  entertaining  suits 
upon  contracts  arising  wholly  upon  land,  and 
referring  solely  to  terrene  affairs ;  and  upon 
torts  or  injuries  which,  though  arising  in  ports, 
were  not  dwe  within  the  ebb  and  flow  of  tbe 
tide;  and  that  the  language  of  those  statutes, 
as  well  as  the  manifest  object  thereof  as  stat- 
ed In  the  preambles,  and  in  tbe  petitions,  on 
which  they  were  founded,  is  fully  satlsfled  by 
this  exposition.  So  that,  consistently  with 
these  statutes,  the  admiralty  may  still  exercise 
Jnrlsdietlon :  (l)Over  twts  and  Injuries  upon 
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necessary  to  have  the  cotton  ready  for  lad- 
ing; but  the  company,  on  June  Slat,  1898, 
notified  the  libellants  of  its  inability  to 
furnish  the  cotton  for  siiipment,  and  re- 
quested the  libellants  to  fill  the  space  con- 
tracted for  with  such  other  freight  as  they 
could  procure  and  charge  the  loss  M'hich 
might  be  sustained  to  the  company. 

The  libel  then  alleges  that  the  libellants 
procured  such  other  cargo,  as  could  be  ob- 
tained, and  reduced  the  loss  by  the  breach 
of  the  contract,  to  the  sum  of  $627,  for 
which  it  now  sues.  To  this  libel,  the  Bal- 
timore Steam  Packet  Company  excepts  upon 
the  ground  that  the  libel  does  not  set  forth 
a  cause  of  action  which  is  within  the  ad- 
miralty and  maritime  jurisdiction.  With 
the  libel  were  filed  two  exhibits  intended  to 

the  high  seas  and  In  ports  within  the  ebb  and 
flow  of  the  tide,  and  In  great  streams  below  the 
first  bridges;  (2)  over  all  maritime  contracts 
arising  at  home  or  abroad;  (8)  over  matters 
of  prize  and  Its  Incidents. 

On  the  other  hand,  tbe  courts  of  common  law 
have  held  that  the  Jurisdiction  of  the  admiralty 
Is  confined  to  contracts  and  things  ezclnslvelT 
made  and  done  upon  the  high  seas,  and  to  be 
executed  upon  the  high  seas ;  that  It  has  no  Ju- 
risdiction over  torts,  offenses,  or  Injuries,  done 
In  ports  within  the  bodies  of  counties,  not- 
withstanding the  places  he  within  tbe  ebb  and 
flow  ot  the  tide;  nor  over  maritime  contracts 
made  within  the  bodloi  of  counties  or  beyond 
sea,  although  they  are.  In  some  measure,  to  be 
executed  upon  the  high  seas;  nor  of  contracts 
made  upon  tbe  high  seas  to  be  executed  upon 
land,  or  touching  things  not  In  their  own  na- 
ture maritime,  such  as  a  contract  for  payment 
of  money ;  nor  of  any  contracts,  thou^  mari- 
time and  made  at  sea,  which  are  under  seal, 
or  contain  unusual  stipulations;  and,  to  com* 
plete  the  catalogue  of  disabilities,  It  has  been 
strenuously  held  by  Lord  Coke  that  the  ad- 
miralty is  not  a  court  of  record,  and,  of 
course,  has  no  power  to  Impose  a  fine;  and 
that  It  ^nnot  take  a  recognizance  or  stipula- 
tion In  aid  of  Its  general  Jurisdiction.  8o  that, 
upon  Uie  common -law  construction  of  these 
statutes,  tbe  admiralty,  as  to  contracts.  Is  left 
with  tbe  Idle  and  vain  authority  to  enforce  con- 
tracts which  are  made  upon  the  high  seas  to  be 
executed  upon  the  high  seas.  De  Lovlo  v.  Bolt, 
2  OalL  420,  Fed.  Cas.  No.  3,776. 

III.  The  compromiacA  of        and  16SX. 

So  comprehensive  did  the  Interpretation  of 
the  statutes  by  tbe  common-law  courts  become 
that  tbe  admirals  were  shorn  of  almost  all 
Jurlsdletloo,  and  they  made  «»nplalnt  to  the 
King,  and  he  directed  a  compromise  to  be  ef- 
fected ;  and  an  agreement  was  entered  Into  be- 
tween tbe  Judges  of  tbe  King's  bench  and  the 
court  of  admiralty  In  the  year  1675. 

One  of  the  articles  of  agreement  Is  as  fol- 
lows: "It  Is  agreed  that  the  ssld  Judge  [of 
the  admiralty]  may  have  and  enjoy  knowledge 
and  breach  of  charter  parties  made  between 
masters  of  ships  and  merchants,  for  voyages  to 
be  made  to  the  ports  beyond  the  seas,  and  to 
be  performed  beyond  and  upon  the  seas,  ac- 
cording as  It  hath  been  accustomed,  time  out 
of  mind,  and  according  to  the  good  meaning 
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show  tpecifically  the  written  memoranda  of 
the  contract  on  which  the  all^&tions  of  the 
libel  were  based.    The  flrat  is  as  follows: 

Engagenieat  No.  244. 
Baltimore  Stwm  Packet  Oompaiir  (Bay 
Line). 

Korfollc,  Vs..  May  IQth,  1898. 

Dear  Sir:  — 

We  have  this  day  booked  with  you,  via 
Johnston  Line  from  Baltimore  to  Liverpool, 
1,000  bales  of  cotton  at  ocean  rates,  26 
cents  per  100  pounds.  Sailing  about  late 
in  June,  1898. 

Respectfully, 

Wm.  Randall,  Ageut. 
To  Messrs.  Patterson,  Hamssy,  ft  Co., 
Baltimore,  Md. 


of  the  statute  of  82d  Hen.  Till.,  chap.  14, 
tfaonch  the  same  charter  parties  happen  to  be 

made  within  the  realm."  The  Volunteer,  1 
Sumn.  551,  Fed.  Cas.  No.  16,991. 

But  this  did  little  good,  for  the  common-law 
courta  maintained  their  former  position,  so 
that  further  complaint  was  made  to  the  King, 
and  an  answer  was  requlsed  ot  the  common- 
law  Judges.  The  answers  are  set  out  by  Lord 
Coke  (1  Inst.  134).  He  states  that  the  agree- 
meat  of  1575  was  against  the  laws  and  stat- 
utes of  the  realm,  "ond  therefore  the  judges  of 
the  King's  bench  never  assented  thereunto." 

To  the  other  material  objections  the  follow- 
ing answers  were  returned : 

The  first  objection  was  that,  whereas  the 
conusance  of  all  contracts  done  upon  the  sea 
belongeth  to  the  admiralty  Jurisdiction,  the 
same  are  made  triable  at  the  common  law  by 
supposing  them  to  be  done  upon  the  lend.  The 
Judges  answered  that,  by  tbe  law  of  the  realm, 
the  court  of  the  admirals  had  no  conusance, 
power,  or  Jurisdiction  of  any  manner  of  con- 
tract within  any  county  of  the  realm,  either  up- 
on the  land  or  tbe  water.  So  It  Is  not  msterlal 
whether  the  place  be  upon  the  water  within 
the  flow  and  reflow  of  the  tide,  but  whether  It 
be  upcm  any  water  within  any  countyt  There- 
fore, they  acknowledge  that  of  contracts  made 
upon  the  sea  or  any  part  thereof  which  Is  not 
within  any  county,  the  admiral  hath,  and  ought 
to  have  Jurisdiction.  And  they  dmiad  that  they 
bad  refused  to  permit  the  admiral  to  take  Ju< 
rlsdlctlon  of  such  cases. 

The  second  objection  was  with  respect  to  con- 
tracts made  beyond  the  sea.  But  the  Judges 
answered  that  jurisdiction  of  such  contracts 
belonged  to  the  constable  or  marshal,  and  not 
to  the  admiral  whose  Jurisdiction  wss  confined 
wholly  to  the  high  seas.  Bat  they  claimed  ju- 
risdiction for  the  common  law  In  case  of  con- 
tracts made  beyond  the  seas  If  It  was  compe- 
tent to  give  relief. 

In  snswer  to  the  fourth  objectlmi,  tbe  Judges 
said  that  of  charter  parties  made  within  a 
county,  altboni^  to  be  performed  upon  the 
seas,  the  common  law,  snd  not  the  admiral,  had 
jurisdiction. 

In  answer  to  the  sixth  objection,  tbey  said 
that  or  all  contracts  made  upon  a  river  within 
liny  county  the  admiral  baa  no  Jurisdiction. 

The  agreement  of  1575  proving  of  no  avail, 
another  was  entered  Into  under  the  most  solemn 
eondltinns.  In  1882. 
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And  the  other  exhibits  are  a  telegram  and 
a  letter  both  dated  Jane  21,  1898;  from  the 
exceptant  stating  that  the  Seaboard  Air 
Line  say  it  is  impossible  to  secure  the  cot- 
ton to  fill  the  room  contracted  for  by  en- 
gagement No.  244,  and  asking  the  libellants 
to  do  the  best  they  can  with  other  freight 
and  charge  the  exceptant  with  the  loss.  It 
is  urged  on  behalf  of  the  exceptant  that  the 
contract  was  not  a  maritime  contract,  but 
was  a  contract  merely  preliminary,  and  lead- 
ing to  a  maritime  contract,  and  therefore 
not  of  admiralty  ct^nixance. 

It  is  true  that  when  the  goods  are  ac- 
tually put  on  board  the  ship  a  bill  of  lad- 
ing is  customarily  given  which  sets  forth 
with  particularity  the  stipulations  of  the 
contract  of  affreighteient.    But  a  bill  of 

One  ot  the  proTlalons  at  that  agreement  was: 
Any  suit  brought  In  the  admiralty  court  for 
building,  amending,  or  necessary  vlctaallng  of 
a  ship,  against  tbe  ship  Itself,  and  not  against 
any  party  by  name,  but  such  as  for  his  Inter- 
est makes  himself  a  party,  no  prohibition  la  to 
be  granted,  though  they  be  done  within  the 
realm.  See  New  .Teraey  Steam  Nav.  Co.  v. 
Merchants'  Bank,  6  Uow.  361.  12  L.  ed.  4TS. 

Another  was :  "If  suit  should  be  commenced 
In  tbe  court  of  admiralty  upon  contracts  made, 
or  other  things  personal,  dme  beyond  the  seas, 
or  upon  tbe  sea,  no  prohibition  to  iw  awsrded." 
2  Browne,  Civil  &  Adm.  Law,  p.  78. 

Another  was:  "If  suit  be  before  the  admiral 
for  freight,  or  mariners'  wages,  or  for  breach 
of  charter  parties,  for  voyages  to  be  made 
beyond  the  seas ;  though  the  charter  party  bap- 
pen  to  be  made  within  the  realm,  so  as  a  penalty 
be  not  demanded,  a  prohibition  Is  not  to  be 
granted ;  but  U  the  suit  be  for  tbe  itenalty ;  or. 
If  the  question  be,  whether  the  charter  party 
were  made  or  not,  or  whether  the  plaintiff  did 
release  or  otherwise  discharge  the  same  with- 
in tbe  realm,  this  Is  to  be  tried  In  the  King's 
courts  at  Westminster,  and  not  in  his  court 
of  admiralty."  2  Browne,  Civil  &  Adm.  Law, 
pp.  78,  79. 

This  agreement,  like  the  other,  had  little  ef- 
fect ;  and,  when  Charles  I.  was  driven  from  the 
throne,  tbe  court  ot  admiralty  seems  to  have 
shared  tbe  general  animosity  which  existed 
against  royalty;  and,  In  Tbe  Royal  Arch,  6 
Week.  Rep.  191.  Swabcy,  Adm.  269,  It  Is  said 
that  after  the  Revolution  of  1640  broke  oat 
there  was  a  great  Jealousy  against  the  eccle- 
siastical courts  which  extended  to  tbe  court 
of  admiralty,  and  so  In  Lord  Holt's  time  Its 
jurlBdictloii  was  curtailed. 

And  In  Clinton  v.  The  Hannah,  Bee,  419. 
Fed.  Cas.  No.  2,808,  it  is  said  that  the  au- 
thority of  the  reaoluttons  of  1632  seems  to 
have  been  alwllshed  by  general  consent. 

Having  now  traced  the  general  history  of 
the  controversy  between  the  common-law  and 
admiralty  court.  It  becomes  ntossary  to  see 
what  tbe  common-law  courts  did  towards  re- 
straining the  Jurisdiction  of  the  admlrslty. 

IV.  JurUiietlon  which  common- low  courta  per- 

mtttcd  admiralti/  to  t^erctte. 

a.  A'o  iurUdiottQH  of  thtngt  dons  on  land, 
fto  far  as  there  is  sny  ronsistegt  rule  run- 
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lading  is  not  necessary.  Benedict,  Admi- 
ralty, 3d  ed.  S  280.  In  this  case  there  was, 
if  the  allc^tions  of  the  libel  be  true,  a 
concluded  agreement  that  the  exceptant  on 
the  one  hand  would  be  furnished  space  on 
a  steamer  or  steamers  of  the  Johnston  Line, 
sailing  late  in  June,  1898,  for  1,000  bales 
of  cotton  trom  Baltimore  to  Liverpool,  and, 
on  the  other  hand,  that  the  exceptants 
would  ship  the  cotton  and  pay  26  cents  per 
100  pounds  freight. 

Is  this  not  a  final  contract  for  a  purely 
maritime  service  T  If  the  ship  or  ships  were 
named,  I  think  it  could  not  be  questioned. 
Does  the  fact  that,  instead  of  a  named  ves- 
sel, the  engagement  is  for  a  vessel  or  ves- 
sels of  an  established  line  of  steamers  sail- 
ing r^^arly  for  the  port,  and  made  with 

nlns  through  the  Engllsb  decisions,  It  Is  found- 
ed upon  the  phraseology  of  the  statutes  of 
Richard  II.,  aod  the  place  where  the  contract 
was  made  became  the  test  of  Jurisdiction,  rath- 
er tbao  the  character  of  the  contract  or  Its 
place  of  performance.  Inhere  la  some  attempt 
to  follow  this  rule  couslstently,  bat  the  in- 
justice in  appljlDg  it  In  some  cases  led  to  ex- 
ceptions which  are  as  welt  marked  as  the  rule 
itself. 

The  rale  has  been  stated  In  general  terms, 
that  adml/alty  lias  no  Jurisdiction  of  an  ac- 
tion upon  contract  made  upon  land.  Susans  v. 
Turner,  N07,  67. 

So,  admiralty  will  not  be  permitted  to  take 
Jurisdiction  of  an  action  upon  a  contract  by 
deed  made  upon  land.  Cambrlge  t.  Penrose, 
2  Dyer,  lS9b,  note. 

And  the  place  of  perfmnance,  or  the  place 
wbere  Oie  cause  of  nettm  arose,  seems  to  have 
made  no  difference. 

Thus,  a  prohibition  was  granted  against  a 
libet  for  sale  of  a  ship  upMi  the  high  seas  where 
the  contract  was  made  on  land.  Green  v.  Col- 
duck,  1  Keble,  786. 

So,  admiralty  bas  no  Jurisdiction  of  a  suit 
upon  a  bond  executed  on  land,  altbou^  It  Is 
forfeited  upon  the  sea.  Brian  v.  Browne,  2 
E>yer.  169b,  note. 

And,  if  part  of  a  matter  be  done  upon  the 
tea.  and  part  In  a  county,  tbe  admiralty  has  no 
JnrlsdleUon.    12  Coke,  80. 

So,  a  prohibition  was  granted  against  an 
action  upon  an  agreement  made  od  tbe  high 
seas  which  was  according  to,  but  did  not  men- 
tion, a  charter  party  made  on  land,  which  lat- 
ter was  In  fact  tbe  real  agreement.  Bushel  v. 
Jay,  1  Keble.  IBS. 

So,  If  ao  agreonent  Is  made  at  sea,  and  Is 
afterwards  put  In  writing  under  seal  In  a  for- 
eign country,  the  admiralty  loses  Jurisdiction, 
although  It  concerns  the  carriage  of  goods  and 
Is  broken  upon  tbe  high  seas.  Palmer  v.  Pope, 
Hobart,  7d.  But  It  Is  added.  If  tbe  wrlthig 
had  not  been  at  land  under  seal,  but  a  simple 
remembrance  of  the  agreement,  it  had  been 
otherwise.  And  the  case  Is  more  fully  report- 
ed in  the  same  volume,  p.  212&. 

The  court,  however,  did  not  adhere  consist- 
ently to  lu  rule  when  the  circumstances  were 
reversed  so  that  that  contract  was  made  at 
■em,  to  be  performed  on  land.  lo  aoch  ease 
the  fioart  maintained  Its  own  jnrlgdietlon,  even 
at  the  expense  of  eonalstency,  and  held  that  ad- 
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the  agents  known  to  be  acting  for  those 
steamers,  alter  the  nature  of  the  contract 
or  the  servicet  Mr.  Justice  Story,  in  The 
Volunteer,  1  Sumn.  651-653,  Fed.  Cas.  No. 
16,991,  thus  states  the  nature  and  extent 
of  the  jurisdiction  of  the  admiralty  over 
maritime  contracts:  "The  admiralty  had  an 
original,  ancient,  and  rightful  jurisdiction 
over  all  maritime  contracts,  strictly  so- 
called  (that  is.  such  contracts  as  respect 
business,  trade,  and  navigatimi  to,  on,  and 
over  the  high  seas),  which  it  might  exert 
by  a  proceeding  in  rem  in  all  cases  where 
the  maritime  law  establiBhed  a  lien  or  other 
right  in  rem,  and  by  a  proceeding  m  per- 
sonam where  no  such  lien  or  other  right  in 
rem  existed."  Whether  the  contract  w 
maritime  or  not  depends  solely  upon  the 

miralty  has  no  Jurisdiction  of  contracts  made 
at  sea  which  are  to  be  performed  on  land,  be- 
cause It  Is  an  obllgatiOD  which  takes  his  course 
and  binds  acrording  to  tbe  common  law. 
Brldgeman's  Case,  Uobart,  11. 

So,  if  part  of  a  contract  was  In  England  and 
part  beyond  or  upon  the  sea,  admiralty  has 
no  Juriadletlon.  Capps*B  Case,  2  Rolle,  Rep. 
402. 

And  at  a  subsequent  time  the  case  come  be- 
fore the  court  again  aa  Tucker  v.  Cappes,  2 
Rolle,  Rep.  467,  and  It  was  hdd  that  the  ad- 
miral had  Jurisdiction  of  cmtracts  made  In 
Virginia,  but  that.  If  a  part  of  the  contract  was 
to  be  performed  In  England,  the  common-law 
courts  had  Jurisdiction.  And  Dodrldge,  J., 
said,  Jones  agreeing,  that  the ,  admiralty  had 
Jurisdiction  of  all  things  done  in  all  other 
places  than  England.  And  Whltlodc,  J.,  says 
that  the  reason  why  the  admiral's  court  has 
jurisdiction  of  all  things  done  In  all  places 
other  than  England  Is  because  alt  such  places 
are  governed  by  tbe  cirll  law. 

Thfngt  done  fi»  foreign  countries. 

But  when  tbe  guestlon  really  came  up  for 
decision  the  court  was  not  willing  to  follow 
the  admission  which  bad  been  made  In  the  lat- 
ter case,  but  held  that  the  rule  with  reference 
to  things  done  on  land  applied,  bo  that  ad- 
miralty could  not  take  Jurisdiction  of  anything 
done  on  land  beyond  the  seas,  gpanlsb  Embas- 
sador V.  Pountea,  1  Rolle,  Rsp.  1S8. 

In  De  Acuna  v.  JoIIIff,  Hobart,  79,  wfaleb  was 
an  application  for  prohlbltlou  against  main- 
taining In  the  admiralty  a  libel  to  recover  pos- 
session of  certain  ships  which  had  been  taken 
from  llbellauts.  It  is  said :  "Now  tbe  whole 
court  resolved  clearly  that  tbe  admiralty  of 
England  can  hold  no  pleas  of  any  contract  but 
such  as  arise  upon  the  sea.  No  tiiongh  It 
arUe  upon  any  continent,  port,  or  haven  In  the 
world  out  of  tbe  King's  domains,  tor  their  Ju- 
risdiction is  limited  by  tbe  statute  to  the  seas 
only." 

So,  admiralty  has  no  Jurisdiction  of  a  con- 
tract made  in  foreign  lands.  Fane  v.  Peanoir, 
1  Keble,  479 ;  Brldgeman's  Case,  Hobart,  11 ; 
Tbomllnson"8  Case,  12  Coke,  104 ;  Coulston  t. 
Metaxa,  Leighes's  Case,  Hickman  v.  Skinner, 
Davison  v.  Itiirueby,  cited  In  Rolle,  Abr.  53ie, 
pi.  8. 

So,  if  a  contract  Is  shown  to  haw  been  nude 
in  a  foreign  country  ^5|ifKy<65,@®igte 
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Bubjeet-matter  and  nature  of  the  servioe  to 
be  performed,  and  reaultB  fnnn  the  contract 
itself,  and  not  from  the  performance  of  it. 
Tke  Paoifio,  1  Blatchf.  587,  Fed.  Cas.  No. 

In  Morewood  v.  Enequist,  23  How.  491- 
493,  10  L.  ed.  616,  517,  tbe  Supreme  Court, 
speaking  of  tbe  case  of  New  Jersey 
Steam  Nav.  Co.  v.  Meroka/nts'  Bank,  6  How. 
344,  12  L.  ed.  465,  said:  "We  then  decided 
that  charter  parties  and  contracts  of  af- 
freightment are  'maritime  contracts'  within 
the  true  meaning  and  construction  of  the 
Constitution  and  act  of  Congress,  and  cog- 
nizable  in  courts  of  admiralty  by  process 
in  rem  or  in  personam;"  and  in  ilew  Eng- 
land Mut.  Marine  Ina.  Co.  v.  Dunham,  II 
Wall.  1-n,  20  L.  ed.  90,  the  rule  is  thus 
stated  b7  Mr.  Justice  Bradley:  "Secmdly, 

tloD,  altbough  it  Is  alleied  to  bare  been 
infra  JurUiHetionem  mariUmsm.  Andle^  Jen- 
QlDEB,  Uobart,  79b,  218a. 

Prohibition  will  be  granted  against  suit  on  a 
bill  under  tbe  bends  and  seals  of  tbe  parties 
made  beyond  tbe  sea.  80  ft  40  EUz.  rot  3158, 
cited  in  4  Co.  Inst.  p.  140. 

A  problbltion  was  granted  in  36  Hen.  VIII., 
rot.  38,  cited  In  4  Co.  Inst  139,  in  a  case  be- 
tween Tool;  and  Lewes,  forbidding  tbe  admi- 
ral to  take  jarladletioB  o<  a  suit  on  a  contract 
made  beyond  tbe  sea.  And  a  similar  mllng  was 
made  In  a  case  In  2  James. 

Unt  In  Delabrocbe's  Case,  3  Leon.  232,  the 
court  refnsed  to  prohibit  a  suit  In  tbe  admi- 
ralty court  "pon  an  obligation  executed  In 
Prance  "for  that  perbaps  tbe  witnesses  of  the 
plaintiff  are  beyond  the  sea ;  wblcb  may  be  ex- 
amined tbere,  but  not  bere." 

Tbe  penalty  Imponed  by  statute  2  Hen.  IV. 
for  suing  In  the  admiralty  applies  to  contracts 
made  upon  land  beyond  tbe  seas.  Ball  v.  Tre- 
lawny,  Cro.  Car.  608. 

b.  Within  body  of  oownty. 

In  carrying  out  the  rule  that  admiralty  bad 
no  jurisdiction  of  things  done  on  land,  the 
division  was  made  at  what  was  done  wltbln 
and  without  the  realm,  all  being  wltbin  tbe 
realm  except  what  oecnrred  on  the  hl^  seas, 
and  nothing  being  high  seas  unless  It  was  out- 
side the  body  of  a  county.  See  1  Fambam,  Wa- 
ters, 5. 

4  Co.  Inst  p.  139,  cites  a  case  In  tbe  35th 
year  of  Hen.  VIII.  in  wblcb  a  prohibition  was 
Issued  against  the  admiral  for  «itertalnlng  a 
suit  upon  a  contract  made  in  the  Hirer  Thames 
within  a  county,  although  It  was  where  tbe  tide 
ebbed  and  flowed,  and  was  below  the  first 
bridge. 

So,  the  same  year,  a  like  prohibition  was 
granted  in  a  case  between  Wheler  and  War- 
ner. 

Tbere  Is  no  Jnrlsdictlon  of  a  contract  made 
In  a  port  town  (Vanhegs's  Case,  Rolte,  Abr. 
531e,  pi.  ;  Coke  saying  that  there  were 
precedents  for  a  recovery  of  damages  against 
one  who  sued  In  admiralty  upon  a  contract  made 
upon  a  ship  while  riding  In  the  harbor. 

Bat  this  rule  was  not  carried  out  consistently, 
for  iQ  tbe  exceptional  cases  in  which  the  court 
was  permitted  to  take  Jurlsdlctlim  of  the  con- 
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as  to  cxmtn«tB,  it  has  been  equally  well 
settled  that  the  English  rule  whiob  concedes 
jurisdiction,  with  a  few  exceptions,  only  to 
contracts  made  upon  tbe  sea,  and  to  he 
executed  thereon  (making  locality  tbe  test) 
is  entirely  inadmissible,  and  that  the  ^ue 
criterion  is  in  the  nature  and  subject- 
matter  of  the  contract,  as  whether  it  was  a 
maritime  contract  having  reference  to  mari- 
time service  or  maritime  transactions,"  and 
it  was  held  in  that  case  that  tbe  contract 
of  maritime  insurance  is  a  maritime  con- 
tract, and  within  the  admiralty  and  mari- 
time jurisdiction.  Among  other  considera- 
tions leading  the  Supreme  Court  to  that 
decision,  reference  was  made  to  the  fact  that 
the  rights  of  the  parties  arising  from  a 
contract  of  marine  insurance  are  mixed  with 
all  the  questions  that  can  arise  in  maritime 

tract  his  authority  extended  to  Tessets  with- 
in the  harbor,  and  in  Sandys  t.  East-India 
Co.  Skinner.  91,  It  is  said  that  nothing  was 
more  frequent  than  for  the  admiralty  to  arrest 
ships  riding  In  the  river ;  that  It  was  done 
every  day  for  mariner's  wages  and  other  mari- 
time caosea. 

c.  AppltcttUon  of  above  mfex  to  partleutar  con- 
tract*. 

It  is  readily  apparent  that  a  standard  which 

makes  the  Jurisdiction  of  a  particular  court 
forming  part  of  a  single  Judicial  system  over 
a  contract  depend  on  tbe  place  where  the  con- 
tract is  entered  Into,  rather  tban  upon  the  sub- 
ject-matter of  the  contract,  Is  a  false  one,  and 
must  of  necessity  result  In  Inconsistency  In 
the  att«npt8  to  apply  It  No  reason  can  be 
suggested  for  giving  one  court  Jurisdiction  of 
a  contract  made  on  shipboard  Just  off  the  coast, 
and  another  court  with  an  ratireiy  different 
method  of  procednre  Jarlsdletlon  of  a  precisely 
similar  contract  entered  into  on  tbe  adjoining 
shore.  And  this  lack  of  reason  was  felt  In 
applying  ths  rule  which  set  up  such  a  stand- 
ard. 

CoHtroot  for  oonstrHofloM  of  veatel. 

According  to  the  theory  that  admiralty  has 
no  Jurisdiction  of  contracts  made  on  land,  it 
should  have  no  Jurisdiction  of  a  contract  for 
the  construction  of  a  ship ;  and  yet,  as  has  been 
seen  (supra.  III.),  that  was  one  of  the  things 
of  which,  bv  tbe  compromise  agreement  of  1632. 
he  was  permitted  to  take  Jurisdiction ;  and 
Bolie  states  that  If  a  shipwright  sne  in  the 
admiralty  court  for  making  a  sblp  for  naviga- 
tion upon  the  sea  a  prohibition  will  not  lie. 
Tasker  t.  Qale,  Rolle,  Abr.  S38,  pi.  19. 

But  if  the  vesKl  was  a  lighter  to  transport 
goods  within  tbe  body  of  a  county  the  admiral 
bas  no  Jurisdiction.  IMd. 

Mr.  Justice  Johnson  explains  tbe  precedent 
in  Bolle,  538,  as  baring  been  rendered  during 
tbe  time  the  compromise  agreement  between  tbe 
common-law  and  admiralty  courts  was  In  ef- 
fect Ramsay  v.  Allegre,  12  Wheat  611,  6  U 
ed.  746. 

In  The  Neptune,  3  Elagg.  Adm.  132,  tbere  la 
a  quotation  from  a  report  made  by  Sir  Leolloe 
Jenkins  to  the  King,  ugtm  the  Q'^^^^^f^ 
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eonnDeroe,  uid  bo  it  may  be  witii  r^ard  to 
a  contract  for  transportation  by  vesBels  upon 
the  high  seas. 

The  only  distinction  in  substance  between 
the  contract  in  this  case  and  a  charter 
party,  which  is  a  contract  of  undisputed 
admiralty  cognizance  {Davison  v.  Von  Lin- 
gen,  113  U.  S.  40,  28  h.  ed.  885,  5  Sup.  Ct. 
Hep.  346),  is  that  in  a  charter  party,  the 
vessel  is  named  while  in  this  case  the  ves- 
sels of  a  particular  ocean-going  line  of 
Bteamera  sailing  during  the  latter  part  of 
a  designated  month  are  stipulated  for. 

All  the  cases  cited  by  the  learned  eomuel 
for  the  exceptant  in  their  able  brief  are 
eases  in  which  the  proeeeding  has  been  in 
rem,  and  the  role  has  been  enforced  that 
purely  executory  contracts  do  not  give  an; 


privily  or  lien  against  the  ship.  They  are 
none  of  them  eases  «n  personam. 

I  hold  that  the  breach  of  tiie  contract 
allied  in  the  libel  gives  rise  to  an  action 
in  peraonam  cognizable  In  the  admirally, 
and  I  overrule  the  excepticm. 

The  following  opinion  on  Uie  merits  was 
rendered  by  the  court  below  on  April  20, 
1000: 

MoBBiB,  D.  J.  (Orally) : 

The  question  for  the  court  to  determine  is 
not  what  contract  might  have  been  made  in 
the  actual  or  supposed  relations  of  the  par- 
ties to  each  other,  and  as  a  result  of  such 
relations,  but  what  contract  the  parties  did 
in  fact  make. 

This  was  a  commercial  transaction,  and 
cmnmereiflJ  contracts  made  correspond- 


of  shipwrights  and  material  men.  In  which  he 
says  that  of  late  It  has  been  held  that  such 
contracts,  being  made  and  arising  npoo  the 
land,  are  declared  bj  the  statutes  not  to  be 
cognluible  in  the  admiralty ;  "yet.  If  those  stat- 
utes be  weighed  together  with  the  suggestions 
and  complaints  of  the  commons  upon  which  the; 
were  enacted,  there  will  not  (under  correction) 
be  an;  necessity  to  extend  them  any  further 
tban  the  grievances  and  abuses  then  complained 
of :  bat  tbat  the  eoipilBance  of  contracts  and  pleas 
relating  to  the  building,  repairing,  and  fnr- 
nisbing  of  ships  was  not  Intended  to  be  prohibit- 
ed by  tbe  Admirals  may  (as  I  conceive)  be 
well  presumed,  not  only  because  the  things  com- 
plained of  are  actions  and  pleas  of  matters  for- 
eign to  navigation,  etc.,  but  also  that  during 
the  remainder  of  King  Blcbard  II.'b  reign  after 
tbe  making  of  those  acta,  as  also  In  the  reigns 
of  Hen.  IV.  and  Hen.  v..  commissions  of  ap- 
peal were  ordinarily  Issued  out  of  chancery. 
.  .  .  whereby  tbe  proceedings  and  Judg- 
nentB  in  the  admiralty  are  so  far  from  belnK 
complained  of,  prohibited,  or  declared  as  coram 
noH  iudbx  that  they  are  referred,  as  In  thp 
ordinary  course  of  appeals,  to  the  examination 
of  delegates."  And  be  refers  to  the  article 
subscribed  by  all  the  Judges  of  the  land,  tbat, 
where  a  salt  Is  In  the  sdmlralty  for  balldlog, 
amondlng,  saving,  or  victualing,  of  a  ship  against 
the  ship  Itself,  and  not  against  any  party  by 
name,  bat  such  as  for  his  own  Interest  makes 
himself  a  party,  no  prohibition  is  to  be  grant- 
ed, tboogb  this  be  done  within  tbe  realm. 
But  It  appears  from  tbe  case  tbat,  notwith- 
standing these  views  and  tbe  ancient  practice, 
whenever  admiralty  may  so  have  allowed  a  pro- 
ceeding by  material  men  gainst  the  ship  It 
has  t>een  prohibited. 

And.  although  there  are  no  decisions  dealing 
directly  with  the  question,  the  practice  seems  to 
have  been,  after  the  agreemmt  of  1682  was  r«- 
podlated,  to  deny  admlealty  jarisdletion  over 
construction  contracts. 

Contraet  for  materialt  and  etippUet. 

■Tbe  application  of  tbe  mle  to  this  class  of 
CMitmcts  Is  Indicated  by  an  early  case  re- 
ported by  Latch.  It  was  held  that  If  a  vessel 
lying  at  anchor  wishes  provisions,  and  sends 
one  ashore  to  bring  them,  and  the  contract  is 
made  in  the  vessel.  It  shall  be  fadd  to  have 
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I>een  at  sea,  and  the  admiralty  has  jurisdic- 
tion ;  otherwise,  if  tbe  contract  Is  made  en- 
tirely on  shore,  and  afterwards  tbe  provisions 
are  bmnght  on  board.  Godfrey's  Case,  lAteh, 
11. 

Where  articles  for  the  furnishing  of  a  ship 
were  purchased  at  St  Katherlne's  stairs  In  Lon- 
don, admiralty  was  prohibited  from  taking  Ju- 
risdiction of  an  action  for  their  price.  Crad- 
ocks's  Case.  2  Brownl.  &  G.  S7. 

Admiralty  has  no  Jurisdiction  of  an  action 
for  necessaries  furnished  a  ship  within  the 
body  of  a  county.  Leigh  v.  Barley,  Owen,  122; 
The  Helnrlcb  BJorn,  L.  R.  10  Prob.  Dlv.  44. 

So,  a  prohibition  will  be  granted  against  an 
attempt  to  enforce  payment  In  admiralty  for 
necessaries  furnished  a  ship  within  a  county. 
Iloare  v.  Clement,  2  Show.  888. 

The  admiralty  has  no  Jurisdiction  of  a  salt 
to  recover  for  an  anchor  and  cable  sold  upon 
land  and  delivered  upon  the  ship.  In  distin- 
guishing such  case  from  tbat  In  which  there 
was  an  hypothecation  of  the  vessel,  the  court 
says  that,  where  there  Is  an  hypothecation,  if 
the  admiralty  shcnld  be  prohibited  to  proceed, 
the  party  would  be  without  remedy,  tor  no  salt 
can  be  brought  agahist  the  ship  at  common  law 
upon  It.  Justin  v.  Ballam,  2  Ld.  Saym.  805, 
1  Salk.  34. 

In  The  Two  Ellens,  U  R.  4  P.  C.  161.  which 
was  a  case  Involving  tbe  existence  of  a  marl- 
time  lien,  the  conrt  said  It  Is  clear  tbat,  pre- 
vious to  the  passage  of  the  act-  of  8  ft  4  Vict, 
a  court  of  admiralty  bed  no  Jurisdiction  In  the 
case  of  necessaries  eapplled  to  a  ship.  It  Is 
practically  true  that  for  many  years  prior  to  the 
time  of  Cbas.  II.  the  court  of  admiralty  had 
claimed,  and  to  a  considerable  extent  exercised, 
euch  a  jurisdiction ;  but  the  courts  of  common 
law  In  the  time  of  Chas.  II.,  and  subsequently, 
had  prohibited  them  from  exercising  tbat  Juris- 
diction on  the  ground  that  they  never  pofr 
sesaed  It  Therefore,  notwithstanding  this  Jn- 
rlsdlctlon  was  practically  exercised  for  years, 
It  must  be  taken  now  to  be  conclusively  the 
law  tbat  the  conrt  of  admiralty,  by  the  law  fA 
Ebigland,  never  had  Jurisdiction  In  a  suit  for 
necessaries  supplied  to  a  ship. 

Tbe  distinction  made  In  the  agreement  of 
1632  between  salts  in  rem  and  those  in  peraon- 
am has,  apparently,  had  an  effect  In  confusing 
the  question  of  lien  with  tbat  of 
Digilizea  by ' 
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ence  ia  the  pressure  of  business,  and  not 
under  advice  of  counsel,  must  receive  a  lib- 
eral construction  to  carry  out  the  real  in- 
tention of  the  parties;  and,  in  ascertaining 
this  intention,  it  is  important  to  note  from 
their  acts  and  declarations,  while  the  con- 
tract was  in  force  and  running,  how  the 
parties  thenuelTee  treated  it  and  aeted  un- 
der it 

Here,  after  some  preliminary  correspon- 
dence as  to  the  ocean  rate,  a  notiftcaticm  is 
sent  by  the  Bay  Line  to  the  agents  of  the 
Johnston  Line  reading  as  follows : 

Engagement  No.  244. 
Baltimore  Steam  Packet  Company  (Bay 
Line). 

Norfolk,  Va.,  May  19th,  1808. 
Dear  Sir:— 

We  have  this  day  bo<dced  wiUi  you  via 

which,  as  will  be  lubsequentlr  seen,  tas*  canssd 
tbfl  American  courts  some  troable. 

In  Tbe  Neptone,  8  Knapp,  P.  C  C  04,  Oe 
court,  in  denybig  the  power  of  admteltj  to 
allow  a  preferential  claim  for  materials  fnr- 
nlshed,  out  of  funds  In  the  r^strj  of  the 
court,  said  tbe  question  Is  not  one  of  jurisdic- 
tion, but  of  right ;  the  question  Is  whether,  bj 
the  law  of  this  country,  a  lien  or  preferable 
claim  exists  In  respect  to  their  debt  orer  other 
creditors,  not  In  what  coart,  or  by  what  means, 
that  claim  aball  be  enforced.  And  It  Is  plainly 
Intimated  that,  there  being  no  Uen,  admlralt; 
had  no  Jurisdiction  over  the  matter. 

Carriage  oontracta  and  ekarter  particM. 

la  WatBOD  T.  Warner,  8Id.  pt.  2,  p.  161,  a 
prohibition  wae  sought  against  a  suit  upon  a 
bin  of  lading,  and  Wild  admitted  that  tbe  ship 
might  be  l^ble  for  necessaries  furnished  tbe 

ship,  but  contended  that  It  should  not  be  liable 
upon  collateral  matters,  as  a  contract  for  load- 
ing ;  and  Newdlgate,  J.,  said  tbat  It  seemed 
perilous  If  the  master  might  render  the  owner 
liable  for  such  charges  upon  tbe  ship ;  and 
he  entertained  the  suggestion  so  as  to  give  the 
other  party  an  opportunity  to  plead  or  demur. 

Admiralty  has  no  jurisdiction  of  an  action 
for  breach  of  contract  contained  In  a  bill  of 
lading  executed  on  land.  Caule  v.  Cooke,  2 
Keble,  488. 

Nor  if  made  within  a  county.  Constantlne  v. 
Oynne,  28  EUz.,  cited  In  4  Co.  Inst.  141. 

If  a  charter  party  Is  In  fact  made  on  land,  ad- 
miralty cannot  acquire  Jurisdiction  of  an  ac- 
tion upon  It  by  tbe  allegation  that  It  was  upon 
the  blgb  sea.  Johnson  v.  Drake,  1  Keble, 
178. 

Suit  cannot  be  brought  in  the  admiralty  upon 
a  contract  made  on  land  to  transport  goods  to 
a   foreign   country.     Bannlngs's   Case,  Eolle, 

Abr.  532,  pi.  13. 

Though  a  charter  party  as  executed  on  land 
has  been  performed  on  the  sea,  yet  the  admi- 
ralty bas  no  Jurisdiction  of  a  salt  for  breach  of 
this,  because  the  contract  Is  the  origin  of  the 
action.  Maldonado  v.  Slaney,  Rolle,  Abr.  S32, 
pi.  10. 

And  In  the  case  as  reported  In  Becdloes,  140, 
it  appears  that  a  prohibitum  was  granted 
66  L.  R.  A. 


Johnston  Line,  from  Baltimore  to  Liverpool, 
1,000  bales  of  cotton  at  ocean  rates,  26 
cents  per  100  pounds,  sailing  about  late 
June,  1S98. 

Respectfully, 

Wm.  Randall,  Agent. 
To  Ifotsrs,  Patterson,  Ramsay,  &  Co., 
Baltimore,  Md. 

That  "engagement"  was  accepted  by  the 
agents  of  the  Johnston  Line,  and  the  ques- 
tion here  turns  on  its  reasonable  and  fair 
interpretation. 

The  contention  of  learned  counsel  for  re- 
spondent, set  up  in  the  answer,  and  forcibly 
presented  in  argument,  is,  that  this  "en- 
gagement" did  not,  and  was  not  intended 
to,  constitute  a  oontraet;  but  that  the 
situatim  of  these  carriers  operating  cm- 
necting  lines,  their  oourse  of  dealing  and 

against  a  suit  in  admiralty  for  breach  of  a 
charter  party  by  taking  tbe  ship  to  a  port 
where  Aa  was  not  supposed  to  go,  althongfa  tt 
was  argued  tbat  in  such  case  the  ssamau 
ought  to  have  a  speedy  remedy,  for  he  ml^it 
lose  hli  voysge  by  waiting  for  trial  In  the 
King's  bench ;  and,  furthermore,  that  tbe  suit 
was  not  upm  tbe  charter  party  made  In  Bhig^ 
land,  but  for  breach  of  It  upon  the  sea. 

OoHtraot  for  sale  of  goodo. 

There  Is  nothing  about  an  ordinary  contract 
tor  purchase  or  sale  of  goods,  even  though  they 
are  to  become  cargo  for  a  vessel,  which  brlngi 
the  ease  within  admiralty  Jurisdiction  un- 
der any  rule  which  may  be  applied. 

Bo,  the  statutory  penalty  may  be  exacted  for 
suing  In  admiralty  upon  a  contract  for  the 
purchase  of  a  cargo  within  a  county.  By  lota  t. 
Folntel,  2  Dyer,  I69b. 

So,  if  a  merchant  In  London  directs  bis 
factor  In  France  to  purchase  goods  for  him 
there,  send  them  to  London,  and  charge  him 
for  payment  by  bill  of  exchange  to  be  paid  in 
London,  and,  after  tbe  goods  are  received  and 
tbe  bills  accepted,  the  merchant  dlse  before  the 
day  of  payment  arrives,  so  that  the  bills  are 
protested  and  returned  to  France,  where  the 
factor  is  compelled  to  pay  them,  he  cannot  sue 
the  executor  In  the  admiral's  court,  because 
the  contract  bad  Its  origin  In  London ;  the  writ- 
ing of  the  contract,  and  the  acceptance  of  the 
goods  and  bill  of  exchange  in  London,  make 
the  contract  complete.  Haywood  v.  Davyes, 
Rolle,  Abr.  688,  pi.  22. 

Inauranoe, 

Admiralty  has  no  jorlsdictttm  of  a  contract 

of  marine  Insurance  made  within  a  county- 
30  ft  31  Ellz.,  cited  In  4  Co.  Inst  142 :  Crane 
V.  Bell,  38  Hen.  VIII.  rot.  126,  cited  In  4  Co. 
Inst.  p.  188. 

Mortgage. 

A  court  of  admiralty  has  no  Jurisdiction  of  a 
question  of  property  between  a  mortgagee  and 
owner  of  a  vessel.  Tbe  Neptune,  8  Uagg.  Adm. 
182. 
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timffle  arTaDgements,  ftssodated  them  in 
a  joint  enterpriM  for  tiieir  joint  b«iefit  in 
procuring  and  teansporting  through  freight, 
fnnn  Nrnfallc  or  the  interior,  to  Liverpool, 
on  through  bills  of  lading. 

That,  ae  a  result  of  this  relation,  the  Bmj 
line,  or  its  general  agent,  acting  for  all 
parties  in  their  mutual  interest,  became 
thereby  the  agent  of  the  Johnston  line  in 
procuring  eueh  through  freight  from  out- 
side shippers  for  joint  acooont,  and  that, 
therefore,  in  event  of  failure  on  the  part 
of  sueh  shipper  to  furnish  the  goods  for 
tauriage,  eacih  eanin-  should  sustain  its 
own  loss. 

That  there  might  have  been  such  an  ar- 
rangemoit  as  u  here  contended  for,  goes 
without  sayiiig.  But  here  the  "engagement" 
by  Uie  Baj  IJne  is  in  its  own  name,  and 
the  contract  is  between  the  parties  as  in- 


dependent contractors.  The  oorrespondence 
is  inoonustent  with  any  oUier  meaning  than 
that  th^  understood  between'  titemselves 
that,  on  the  one  side  the  cotton  was  to  be 
furnished,  and,  on  the  other  side,  as  much 
of  the  ship's  apace  aa  1,000  bales  of  cotton 
required  was  to  be  reserved  and  bound. 

The  agent  of  the  Bay  Line  did  not  say, 
"We  offer  to  place  for  you,"  or  "We  have 
secured  for  you,"  or  "As  your  agent  have 
contracted." 

There  was  no  pro  rata  divisim  of  through 
freight.  The  Johnston  Line  rate  was  fixed, 
and  was  to  be  the  ba^s  at  any  rate  offered 
shippers  hy  the  agents  of  the  Bay  Line,  and 
other  carriers,  who  were  to  get  all  they 
could  obtain  consistent  witii  the  fixed  ocean 
rate  of  26  cents.  If  there  had  been  a  rise 
in  freights,  the  Bay  Line  might  have  made 
an  increased  profit,  but  under  no  circum- 


d,  fnwpMoiM  to  nilM. 

As  will  have  been  noticed,  the  courts  wero 
fairly  cuislstent  hi  applying  the  mla  that  ad- 
miralty had  DO  Jnrladlction  oC  a  contract  made 
on  land  to  the  cases  luataneed  In  the  preeediuK 
■nbdlvlsion.  There  is  a  class  of  eases,  however. 
In  which  the  contracts  were  made  on  land  Just 
as  much  as  those  In  the  preceding  section,  and 
yet  admiralty  was  permitted  to  exercise  jarlii' 
diction.  The  reason  for  this  Is  not  clearly  ap- 
parent from  the  decisions,  and.  In  fact,  the 
Jndges  have  attempted  la  some  cases  to  give 
erroneoos  reastms  for  It;  bat  It  Is  Buggested 
tbmt  the  true  reason  Is  that  the  contracts  wero 
mtb  as  to  give  a  Hen  against  the  ship  Itself, 
and  that,  therefore, — althonsh  they  were  made 
on  land,  the  common-law  courts  felt  themselTes 
Incompetent  to  give  an  adequate  remedy,  and, 
therefore,  withoat  acknowledging  that  to  be  the 
reason,  permitted  admiralty  to  entertain  tbo 

BDiL 

In  Ramsay  t.  Ailegre.  12  Wheat  «I1,  6  L. 
ed.  T46,  Ur.  Justice  Johnson  aays  the  gronnd  of 
the  problbltlma  to  the  admiralty  courts  In 
cases  of  contracts  Is  the  competency  of  tho 
ctmuntm-Iaw  courts  to  enforce  the  contract. 
This  Is  the  principle  by  which  even  their  Juris- 
diction in  rem  la  controlled. 

This  explanation  relieves  the  decisions  ot 
much  of  the  inconsistency  between  themaelvea 
for  which  they  have  been  criticised  by  Judges 
In  this  country ;  but  It  does  not  relieve  them  of 
Inconsistent  with  the  theory  upon  vhlcb  tho 
courts  are  supposed  to  be  proceeding;  nor  does 
It  relieve  the  Inconaiatency  between  cases  In 
which  a  lien  Ea  held  to  exist  and  those  where 
the  lien  Is  denied. 

iBeMiteM's  loairss. 

In  t&e  cose  ot  suits  for  sesmen's  wages  the 
fact  that  they  bad  a  privilege  In,  or  Men  on,  the 
ship  la  not  soggeated  as  a  ground  for  upholdInK 
the  JarlBdl''tlon  nntll  some  time  after  the  Juria- 
dlctlon  iiad  been  recognized.  The  earliest  ex- 
pression ot  opinion  which  has  been  found  In 
the  reports  Is  adverse  to  the  Jurisdiction. 

In  Pole  V.  Tocheaa,  48  Edw.  III.  3,  which 
was  an  action  to  recover  for  services  rendered 
as  a  soldier  In  France,  one  designated  In  the 
report  as  Tank,  but  whether  he  was  judge  or 
CO  ousel  does  not  appear,  during  the  argument 
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observed  that,  If  a  mariner  makes  a  contract  to 
serve  me  iu  a  ahip  upon  the  sea,  yet,  If  I  do  not 
pay  him,  the  action  shall  be  demanded  at 
common  law,  and  not  in  the  admiralty. 

In  De  Lovlo  v.  Bolt,  2  Oatl.  898,  Fsd.  Caa. 
No.  3,776,  Story,  J.,  says  that  Tankard  was 
counsel  In  the  caae.  Of  course,  whether  he  was 
counsel  oi-  Judge,  the  expression  Is  a  mere 
dictum,  and  is  of  value  only  as  It  tends  to  throw 
light  upon  the  general  understanding  of  tba 
queatlon  at  that  time. 

But,  whatever  the  opinion  at  that  time,  the 
Jurisdiction  had  become  too  firmly  established 
to  be  overthrown  at  the  time  of  the  Stuart 
Kings,  when  the  great  bulk  of  the  prohibitions 
against  the  admiralty  appear  In  the  reports, 
and  the  only  thing  left  to  be  done  at  that  limn 
was  to  account  for  It.  This  waa  not  In  all  caeea 
very  succeseful. 

In  Clay  v.  Snelgrave,  1  Ld.  Raym.  576,  Carth. 
S18,  12  Mod.  405,  Holt,  Cb.  .T.,  said  It  Is  an  In- 
dulgence that  the  courts  at  Westminster  permit 
mariners  to  sue  for  their  wages  In  the  ad- 
miralty eonrt,  and  It  Is  grounded  upon  the  prin- 
ciple ijuoi  communia  error  factt  fut;  but  they 
will  not  extend  It  to  the  master  of  the  ship 
if  be  was  msater  at  the  beginning  of  the  voy- 
age In  England.  And  in  the  report  of  the 
case  aa  Clay  v.  Sudgrave,  In  1  Salk.  33,  he  Is 
made  to  say  that,  although  expressly  prohib- 
ited by  tho  atatate,  yet  common  error  makes 
right.  But  a  note  to  Wllklna  v.  Carmlchael, 
Dougl.  102,  suggests  that  It  is  not  consistent 
with  legal  principle  to  hold  that  any  usage  or 
common  error  can  abrogate  a  statute. 

In  Queen  v.  London,  6  Mod.  205,  which  was 
a  suit  for  laborers'  wages,  Holt,  Ch.  J.,  In 
drawing  a  distinction  between  the  caae  before 
the  court  and  admiralty  Jurisdiction  over  sulta 
for  seamen's  wages,  said  the  admiralty  Is  a  court 
time  out  of  mind,  and  It  may  be  by  ancient 
cuatom  they  have  Jurisdiction  over  seamen's 
wages. 

And  In  Anonymous,  1  Tent.  146,  It  Is  said 
that  a  prohibition  aboold  not  go  to  the  admi- 
ralty to  stay  a  suit  there  for  mariners'  wsges, 

though  the  contract  was  upon  the  land,  for  It 
is  more  convenient  for  them  to  sue  there  be- 
canae  they  may  all  Join,  and,  according  to  their 
law.  If  the  ship  perish  by  the  mariners'  fault, 
they  are  to  loee  their  wages ;  therefp 
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tftancea  could  the  Johnston  Line  have  made 
any  profit  hy  such  rise,  becauee  it  was 
bound  to  furnish  the  space  at  the  rate 
agreed  on. 

I  can  see  nothing  in  the  relation  of  the 
parties,  or  in  the  way  they  have  treated  the 
"engagement,"  to  lead  to  the  conclusiim  that 
the  agent  of  the  Bay  Line  at  Norfolk  was 
acting  for  both  parties  in  a  common  under- 
taking. 

The  parties  behind  the  Bay  Line,  by  whom 
the  goods  were  to  be  shipped  (the  imme- 
diate contractor  with  the  Bay  Line  being 
the  Seaboard  Air  Line  Railroad),  were  not 
disclosed,  and  the  vessel  space  was  secured 
and  reserved  by  and  for  the  Bay  Une. 

On  June  21,  1898,  the  respondent  sent  the 
following  letter  to  the  libeUants,  who  there- 


upon obtained  the  best  paying  cargo  they 
could  to  fill  the  space  of  1,000  bales  of 
cotton  on  ^eir  steamerj  but  the  rate  ob- 
tainable was  lower,  and  there  was  a  con- 
siderable loss: 

Baltimore  Steam  Packet  Company  (Old  Bay 
Line) . 

Key  Compton,  General  Agent. 

Norfolk,  Va.,  June  Slst,  '98. 
Mess.  Patterwm,  Bamsay,  &  Oo., 

Baltimore,  Md. 

Dear  Sir: — 

Your  favor  20th,  relative  to  our  engage- 
ment, 244 — 1,000  B  C,  Liverpool,  ttie  con- 
tents of  which  I  have  carefully  noted,  and 
I  confirm  wire  to  you  to-day,  stating  that 
the  Seaboard  Air  Line  say  that  it  is  im- 


epeclal  case  the  salt  shall  be  suffered  to  pro- 
ceed there. 

So,  In  Brown  v.  Beon,  2  Ld.  Bajm.  1247, 
where  a  prohibition  was  sought  to  a  suit  for 
aeamen'a  wages  on  the  ground  that  the  port 
where  the  vessel  arrived  was  not  a  port  of  de- 
livery,  the  court  said  the  jurlsdlctloQ  of  the 
«oart  of  admlraltr  in  case  of  seamen's  wages 
was  an  ancient  concurrent  Jurisdiction,  as 
ancient  as  the  constitution  of  the  admlralt.v 
court 

For  convenience  of  seamen,  admiralty  ban 
been  allowed  to  hold  plea  for  mariners'  wages 
upon  an  ordinary  contract  of  hiring.  Opy  v. 
Child,  1  Balk.  81. 

In  Hook  v.  Moreton,  1  Ld.  Raym.  397,  how- 
ever. Chief  Jastice  Holt  said  that  the  reason 
why  the  Klng*B  bench  permits  mariners  to  libel 
In  the  admiralty  for  their  wages  U  not  only 
because  they  are  privileged  to  Join  In  suit  In  the 
admiralty,  whereas  they  ought  to  sever  at  com- 
mon law,  bat  also  by  the  maritime  law  mariners 
have  security  In  the  ship  for  their  wages,  and 
It  Is  a  sort  of  hypothecation  to  them.  And  the 
chief  Justice  further  said  heretofore  the  com- 
mon law  was  too  severe  against  the  admiralty. 

In  1  Bid.  351,  Is  a  note  to  the  effect  that, 
upon  the  qaestlon  whether  or  not  the  master 
might  sell  the  ship,  it  was  urged  that  the  ship 
was  liable  for  mariners'  wages  and  to  pay  for 
repairs  made  to  her  In  the  voyage. 

This  suggested  fact  of  the  privilege  in  the 
ship  doubtless  had  great  weight  In  Influencing 
the  common-law  courts  to  permit  admiralty 
courts  to  take  Jurisdiction  in  such  cases.  When, 
however,  tbe  Jurisdiction  had  been  recognized, 
the  decisions  did  not  proceed  consistently  on 
tbe  theory  of  lien,  tor  suits  f»  personam,  as 
well  as  those  In  rem,  were  permitted  to  proraed. 

Many  poor  mariners  soed  the  master  of  a  ship 
In  tbe  admiralty  court  for  wages,  and,  after 
Judgment,  he  prayed  a  prohibition,  suggesting 
that  the  contract  was  made  on  land ;  but  the 
prohibition  was  denied  becanse  not  prayed  in 
time,  and  also  becanse  these  were  poor  mari- 
ners, and  may  not  be  delayed  of  tbelr  wages 
so  long,  and  also  they  may  Join  In  tbe  ad- 
miralty court,  while  at  law  they  must  sue  sepa- 
rately, and  therefore  the  prohibition  la  denied, 
in  the  discretion  of  tbe  court.  Jones's  Case, 
Winch,  8. 

In  argument  In  Clay  v.  Snelgrave,  1  Ld.  Raym. 
570,  it  was  said  that  tbe  above  was  tbe  first 
case  wbere  a  prohibition  was  denied  In  case  of 
60  L.R.  A. 


a  suit  by  mariners  for  tbelr  wages,  and  the 
prohibition  was  not  granted  upon  compassion- 
ate reasons. 

If  all  tbe  mariners  of  a  ship  Join  to  sue  tbe 
master  In  admiralty  no  prohibition,  lies ;  but. 
If  the  master  and  seamen  Join  to  sue  the  owner, 
there  a  problbltlon  may  Issue.  Anonymoos,  2 
Show.  80. 

To  a  suit  brougjit  by  some  of  the  mariners, 
including  oiBcers,  against  part  of  tbe  owners,  a 
prohibition  was  sought  on  the  ground  that  this 
did  not  come  within  the  admiralty  Jurisdiction, 
"for  it  was  alleged  that  this  practice  had  ob- 
tained but  of  late ;"  but  tbe  court  denied  tbe 
prohibition,  for  they  had  ever  been  allowed  to 
proceed  for  mariners*  wages.  Alleson  v.  Marsb, 
2  Vent.  181. 

The  fact  that  tbe  admiralty  Jurisdiction  over 
seamen's  wages  was  not  regarded  as  depending 
upon  tbe  broad  ground  that  the  contract  was 
for  maritime  service,  but  did  to  some  extent  de- 
pend upon  their  privilege  in  the  vessel.  Is  Illus- 
trated by  the  decisions  with  respect  to  con- 
tracts a  little  out  of  the  regular  form.  It  was 
even  considered  in  a  few  cases  that,  if  the  con- 
tract was  in  writing,  especially  If  under  seal, 
and  made  on  land,  admiralty  bad  no  Jurlsdle- 
tlon.  Tbns  as  late  as  tbe  reign  of  George  II. 
it  was  held  that  admiralty  has  no  JarladictloD 
of  a  suit  for  seamen's  wages  founded  on  a  con- 
tract under  seal.   Day  v.  Searl,  2  Strange,  968. 

And  that  admiralty  has  no  Jurisdiction  of  a 
suit  for  mariners'  wages  founded  on  a  special 
contract  under  seat.  Day  v.  Selrl,  2  Barnard. 
K.  B.  419,  7  Mod.  206. 

But.  so  far  as  tbe  contract  involves  merely 
the  ordinary  hiring  of  the  seamau  for  wages, 
tbe  great  weight  of  authority  Is  that,  even 
Ibongb  It  Is  made  oo  land,  and  Is  under  seal, 
still  admiralty  has  Jurisdiction. 

In  Howe  V.  Nappler,  4  Burr.  1944,  s  prohibi- 
tion was  sought  against  a  suit  In  admiralty  for 
mariners'  wases  upon  a  contract  under  seal 
made  on  laud,  and  Lord  Mansfield  said  tliat  ad- 
miralty jurlsdlctloD  bad  t>een  allowed  In  cases 
of  contracts  with  a  mariner  to  serve  for  wages 
in  tbe  ordinary  and  usual  way.  There  the  con- 
tract Is  only  a  memorandum  flxlog  tbe  rl^t 
and  ascertaining  the  wages.  But  the  service  at 
aea  Is  the  principal  matter  of  consideration, 
and  Yates,  J.,  said  this  had  been  permitted  be- 
cause there  was  no  special  contract,  there  being 
reliance  on  tbe  credit  of  tbe  sblp.  But  the 
court  agreed  that  In  case  of  a  ne^lal  conteaet 
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possible  to  secure  cotton  to  fill  this  engage- 
ment They  therefore  ask  that  you  fill  the 
room  with  such  other  freight  as  you  may 
be  able  to  secure,  and  charge  us  with  what- 
ever loss  you  may  sustain.  I  am  very  much 
obliged  to  you,  and  trust  that  you  will  be 
«s  liberal  with  S.  A.  L.  as  you  can,  and 
kindly  forward  me  bill  for  whatever  loss 
you  suBtain. 

Yours  truly, 

Key  Compton, 

General  Agent. 

The  fact  that  the  bill  forwarded  to  the 
Bay  Line  by  Patterson,  Ramaay,  &  Co.  was 
made  out  against  the  Seaboard  Air  Line, 
the  next  connecting  carrier,  does  not  affect 
the  situation,  because  that  was  evidently 

onder  seal,  made  od  land,  the  admlraltr  bad  no 

Jurisdiction. 

In  Hex  V.  Pike,  2  Keble.  T79,  a  prohibition 
was  prayed  to  the  admiralty  in  aolt  by  the  mas- 
ter and  mariners  for  wages,  which  the  court 
-dolled,  albeit  the  mariners  were  retained  b; 
the  master,  imleai  it  be  br  charter  party  oC 
affreightment ;  and  It  la  sUted :  "Nor  bath  It 
ever  been  granted." 

No  prohibition  lies  against  a  suit  apon  a 
diarter  party  (or  demurrage  or  marlnera' 
wages. — ^not  for  any  penalty  wltbln  the  charter, 
bat  solely  for  the  wages  contracted  or  demnr- 
nge  according  to  the  contract.  Rolte,  Abr.  S33, 
pi.  21. 

In  Coke  v.  Cretchet.  S  Lev.  60,  a  prohibition 
was  moved  for  to  stay  a  suit  In  the  admiralty 
for  mariners'  wagea  suggesting  that  It  was 
fonaded  In  a  charter  party  made  on  land.  But 
tbe  prohibition  was  denied,  for  mariners'  wages 
grow  due  to  him  for  labor  done  at  sea,  and  tbe 
-contract  at  land  Is  only  to  ascertain  them. 
Nortb.  J.,  said  that  thia  was  tbe  opinion  ol 
Hale,  Ch.  J.,  vptm  conference  with  bim  at  the 
desire  of  the  conrt  of  common  pleas. 

Admiralty  bas  Jurisdiction  of  a  aolt  tor  mari- 
ners' wages,  altbongh  It  Is  founded  on  a  special 
contract.    Mariner's  Case,  8  Mod.  379. 

That  a  contract  for  mariners'  wagea  is  in 
writing,  and  made  on  land,  will  not  defeat  tbe 
Jariadlctlon  of  a  court  of  admiralty  to  enforce 
It  Bens  V.  Parre.  2  Ld.  Baym.  1206. 

Prohibition  win  not  lie  to  stay  proceedings 
in  the  admiralty  coart  to  recover  mariners' 
wages,  althongh  that  conrt  requires  an  answer 
imder  oath  which  may  show  that  the  voyage 
was  unlawful ;  the  conrt  saying,  It  Is  reasonable 
and  JobU  whetber  tbe  voyage  waa  lawful  or 
not  that  tbelr  wages  be  paid.  And,  though 
there  was  a  contract  under  seal  for  wages,  yet 
tbe  admiralty  may  have  Jurisdiction  thereof  as 
loeldental.    Gawne  v.  Orandee,  Holt  40. 

When,  liowever,  fbo  contract  is  different  from 
tbe  ordinary  one,  either  in  requiring  unusual 
aervlee,  or  In  providing  special  compensation, 
admiralty  loses  Jorlsdicthm. 

In  the  absence  of  statute,  admiralty  has  no 
Jurisdiction  of  a  claim  for  mariners'  wages  upon 
a  contract  other  than  the  ordinary  mariner's 
contract.  The  Harriet  Lnsh.  Adm.  Caa.  285. 

The  admiralty  lias  no  Juriadlctlon  of  a  claim 
for  mariners'  wagea  founded  on  apedal  agree- 
ment The  Hona,  1  W.  Bob.  18T ;  The  Sydney 
Cove,  2  Dodscm,  Adm.  U. 
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done,  as  waa  testified,  in  order  to  fortify 
the  Bay  Line  in  its  demand  on  the  Sea- 
board Air  Line,  after  tbe  contract  bad  been 
broken.  The  contract  on  the  part  of  the 
Bay  Line  bound  it  to  furnish  goods  to  the 
Johnston  Line  to  fill  the  required  space  re- 
served, and  at  the  rate  agreed,  and  to  in- 
demnify the  Johnston  Line  in  event  of  fail- 
ure to  do  BO. 

There  being  no  otmtradietion  in  the  evi- 
dence as  to  the  amount  of  the  damage,  I 
will  sign  a  decree  for  the  libellants. 

Argued  before  Ooff  and  Bimonton,  Circuit 
Judges,  and  Purwll,  District  Judge. 

Messrs.  J.  Sonthsate  I*eBunon  and  G. 
Baker  Clotwortlir,  for  appellant: 

The  engagement  is  merely  preliminary, 

A  problbitlon  was  granted  in  Bene  v.  Wll- 
cocks,  2  Dyer,  ISOIi,  note,  against  a  anlt  by  a 
seaman  apon  a  contract  made  In  a  county  for 
a  certain  gross  salary  for  services  to  be  rendered 
on  a  voyage. 

Tbe  admiralty  court  haa  no  Jurisdiction  where 
tbe  seaman's  contract  la  for  a  share  in  the 
profits  of  the  voyage.  Tbe  Blby  Orove,  2  W. 
Rob.  52. 

Admiralty  haa  no  Jurisdiction  of  a  claim  by 
a  seaman  under  a  contract  by  wbicb  he  was  to 
proceed  to  a  foreign  port  with  the  ahip,  and 
return  at  his  own  expense,  for  a  lump  sum.  Tbe 

Debrecala.  S  W.  Bob.  83. 

Admiralty  bas  no  Jurisdiction  of  a  contract 
securing  to  a  mariner  a  share  in  the  net  profits 
of  the  voyage,  although  It  haa  Jurisdiction  of 
suite  for  ordinary  wages.  The  Sydney  Cove,  2 
Dodaon,  Adm.  11. 

But  In  Anonymous,  1  Vent  843,  a  suit  was 
permitted  to  proceed  In  the  admiralty  upon  a 
contract  made  on  land  for  a  gross  sum  to  be 
paid  for  the  serricea  of  mariners  In  taking  a 
veaael  from  one  port  to  another. 

A  proh!bltlon  was  granted  in  Bladiwell  v. 
Clerk,  1  Keble,  684,  against  a  snit  for  mari- 
ners' waftes  founded  on  a  specialty  made  on 
land,  even  after  sentence;  but  this  appears  to 
have  been  done  in  tbls  case  because  a  plea  bad 
been  disallowed  in  the  admiralty,  that  under 
tbe  agreement  nothing  was  due  to  the  executor 
of  a  seaman. 

That  tbe  character  of  the  service,  as  well  as 
the  privilege  In  tbe  ship,  was  taken  Into  con- 
sideration, la  Illustrated  by  the  cases  dealing 
with  services  rendered  within  a  harbor. 

Admiralty  has  Jurisdiction  of  a  suit  by  a 
mariner  engaged  for  a  voyage,  but  discharged 
before  the  voyage  Is  begun,  If  tbe  voyage  la  not 
In  fact  abandoned.  The  City  of  London,  1  W. 
Hob.  89. 

And  prohibition  waa  denied  In  a  suit  by  mari- 
ners for  wagea  which  had  accrued  before  tbe 
ship  bad  sailed.  In  Mills  v.  Gregory,  Sayer,  127. 

Admiralty  has  Jnrledlctlon  of  a  suit  tor  mari- 
ners' wages,  although  the  services  were  per- 
formed in  a  river  In  fitting  out  the  ship  be- 
fore their  employer  had  acquired  title,  which  he 
never  acquired,  so  that  their  services  came  to 
naught.  Holt  Oh.  J.,  said  the  reason  of  the 
admiralty  Jurisdiction  it  because  tbe^  are  mart- 
ners,  and  they  are  entitled  to  their  wagea  as  if 
they  bad  gone  the  voyage.   Weill  v.  Opman,  2 
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looking  to  the  making  of  a  maritime  ooa- 
traet. 

WhUe  the  mariUme  law  rqfulates  and 
enforces  all  maritime  contraets,  it  does  not 
take  oognizanoe  of  agreementB  not  in  them- 
selves maritime,  although  they  may  be  pre- 
liminary to  maritime  contraets,  and  have  a 
direct  reference  to  tiiem. 

Benedict,  Admiralty  Pr.  |  212;  Andrews 
V.  Easeca  F.  d  M.  Ina.  Co.  3  Mason,  16,  Fed. 
Cas.  No.  S74;  The  Trilune,  3  Snmn.  144, 
Fed.  Cas.  No.  14.171. 

The  appellees  knew  that  the  appellant 
was  neither  a  grower  of  nor  a  dealer  in 
cotton,  and,  therefore,  not  only  could  not 
itself  ship  the  ootton,  but  was  in  ezaetiy 
the  same  position  as  the  appellees,  simply 
agreeing  to  cariy  the  cotton  when  delivered 

Bat  Ic  Wells  v.  OBmond,  0  Mod.  238,  it  Is 
said  that,  If  tbe  work  Is  done  tn  the  harbor  be- 
cftuee  of  a  contract  to  andertake  a  voyage,  ad- 
miralty has  Jurisdiction;  bat  otherwise  If  tbe 
contract  had  been  only  to  woA  la  tlie  harbor. 
And  the  eoort:  said  tbe  true  reason  the  ■samen 
may  sue  for  their  wages  In  tbe  admiralty, 
though  tbe  contract  be  on  land,  Is  fiiat  tbe  ship 
itself  is  llaUe  to  them. 

But  that  tbe  character  of  aerrlce  was  not  tbe 
controlling  factor  ia  Illustrated  by  the  rulings 
with  respect  to  the  class  of  persons  who  ml^Ait 
soe  In  the  admiralty.  All  common  laborers  who 
would  be  engaged  by  the  ordinary  contract  of 
hiring,  and  had  a  Hen  on  the  vessel  for  their 
services,  might  sue  in  admiralty;  but  the  maa- 
ter,  who  must  look  to  the  freight,  and  not  to 
the  vessel,  for  hts  wages,  must  resort  to  the 
common  law. 

A  carpenter  may  Bue  In  the  admiralty  for 
wages.    Wheeler  v.  Thompeon,  1  Btrange,  707. 

A  Burgeon  of  a  Bhip  may  sue  la  admiralty, 
although  the  contract  was  entered  Into  on  land. 

UlIlB  V.  Long.  Sayer.  188 ;  Madox  v.  ,  12 

Uod.  526. 

A  boatswain,  bnt  not  a  master,  may  sue  In  tbe 
admiralty  for  wagea   Bags  v.  King,  2  Btrange, 

868. 

A  mate  may  sue  In  the  admiralty  upon  a  con- 
tract for  wageB  made  on  land,  because  tbe  matn 
contracts,  not  npon  the  credit  of  tbe  owners, 
bnt  upon  the  credit  of  the  ship.  Bayly  v.  Grant, 
1  Ld.  Raym.  682,  Holt,  48,  12  Hod.  440. 

Bnt  In  Reed  v.  Chapman,  2  Barnard.  K.  B. 
160.  2  Strunge,  937,  where  a  mate  took  charge 
of  the  vessel  during  the  voyage  because  of  tbe 
death  of  the  master,  admiralty  was  permitted 
to  take  Jurisdiction  of  hts  suit  for  wa^a  as 
mate,  but  not  tor  those  claimed  as  master. 

In  Woodward  v.  Bonlthan,  T.  Raym.  3.  a 
prohibition  was  Issued  against  a  suit  ^  a  mas- 
ter (tf  a  vessel  to  compel  the  owners  to  pay  blm 
what  they  had  agreed  for,  and  tbe  language  of 
the  decision  Is  such  as  to  indicate  that  the  fact 
that  suit  was  by  the  master  was  Immaterial ; 
and  the  same  rule  would  apply  In  all  cases  of 
suits  by  mariners  upon  contract  made  on  land. 
The  court  denied  the  authority  of  a  case  which 
was  cited  as  having  been  decided  tbe  other  way, 
In  nil.  8  Car.  I.,  and  stated  tbat  during  th« 
protectorate  the  constant  and  generally  received 
ofViulon  was  tbat  for  mariners*  wages  tbe  par- 
ties eannot  sue  In  the  admiralty ;  and  for  tbat 
66  L.  R.  A. 


to  it.  The  Buhstanee  of  the  eontrat^  thne- 
fore,  was  not  maritime,  as  it  did  not  con- 
template a  maritime  service. 

Plummer  v.  Web6,  4  Mason.  380,  Fed. 
Cas.  Ko.  11.238. 

Tho  contract  is  entirely  ezeentory,  and, 
there  having  been  no  part  performanoe,  it 
is  not  within  admiralty  jurisdiction. 

Mutuality  is  necessary  in  order  to  invidce 
the  jurlsdietioa  of  the  court  of  admiralty; 
that  is.  bringing  the  cargo  within  the  juris- 
diction of  the  court  by  placing  a  part  or 
tbe  whole  upcHi  the  ship. 

The  iVeeman  v.  Buokinghamt  18  How. 
188,  16  L.  ed.  343;  Vandmoater  v.  tfilla,  1» 
How.  82,  16  L.  ed.  654;  The  City  of  London, 
1  W.  Rob.  89. 

A  choice  of  action  could  not  confer  juris- 


reason  divers  pretended  orders  were  mads  to 
enable  that  court  to  entertain  such  suits. 

Admiralty  has  no  Jurisdiction  of  an  action  for 
wages,  by  a  maater  of  a  ship,  but  has  of  salt* 
by  ordinary  seamen.  Bagg  v.  King,  I  Barnard. 
K.  B.  297. 

With  respect  to  tbe  wages  of  foreign  sea- 
men, the  admiralty  Jurisdiction  Is  discretionary 
only,  and  It  may  refuse  to  entertain  a  suit  upon 
the  iirotest  of  tbe.  consul  of  the  power  to  which 
the  ship  belongs.  The  Henogin  Marie,  Lnsb. 
Adm.  Cas.  292. 

In  Brown's  Case,  H<dt,  49,  a  prohibition  was 
sought  in  an  action  for  mariners'  wages  npon 
some  ground  of  error  of  procedure.  But  the 
court  denied  It  because  this  would  be  Judging 
of  their  proceedings  In  their  Jurlsdlctkm.  And 
Holt  Gh.  J.,  said  be  cannot  have  prohibition 
to  tbe  admiralty  court  before  sentence. 

Tbe  rtgtat  to  sue  in  admiralty  for  seamen's 
wages  Is  recognized  by  statute  4  Anne,  chap. 
16,  I  17,  which  limits  the  thne  tor  bringing 
such  suits  to  six  years. 

But,  notwithstanding  tbe  statute  of  Anne, 
prohibition  may  be  awarded  against  suits  In  ad- 
miralty for  seamen's  wages.  Edmonton  v. 
Franklyn,  Fortescue,  231, 

The  statute  2  Ueo.  II.,  chap.  36,  recognised 
the  right  of  the  seaman  to  sue  In  admiralty  tor 
his  wages. 

Tbe  merchants'  shipping  act  of  1854  provides 
that  no  suit  for  the  recovery  of  wages  under  the 
sum  of  £50  shall  be  Instituted  by  any  seaman 
in  tbe  admiralty  court,  unless  the  owner  of  the 
ship  is  declared  Insolvent,  or  the  ship  Is  under 
arrest,  or  unless  the  case  Is  referred  to  such 
court,  or  unless  neither  owner  nor  master  Is  or 
resides  withtn  20  miles  of  the  place  where  the 
seaman  Is  put  ashore. 

By  the  merchants'  shipping  act  of  IS-M  tbe 
master  was  placed  on  the  same  footing  with  re- 
spect to  the  right  to  sue  In  admiralty  for  wages 
as  common  seamen.  Tbe  UUford,  Swabey,  Adm. 
364;  The  Bengal.  Bwahey.  Adm.  468. 

But  the  amount  of  the  claim  must  be  more 
than  £50  to  give  tbe  court  Jurisdiction  over 
suits  1^  either.  The  Blakeney,  Swabey,  Adm. 
428. 

Bottomry  sad  AtrpotAecstloM. 

The  fact  that  the  existence  of  a  lien  will 
determine  tbe  question  In  favor  Qf  the  admiralty 
jurisdiction  Is  """^gt^e^^feHTOgrP*- 
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diction.  We  must  look  to  the  c&use  of  ac- 
tion, the  subject-matter  of  the  suit,  and,  if 
it  is  not  within  the  jurisdiction  of  the 
court,  no  choice  of  action  can  bring  it  there. 

Nno  Jerwy  Bteam  Sav.  Co.  t.  Uerokante' 
Bank,  6  How.  344,  12  L.  ed.  465;  Mintum 
T.  Mavnard,  17  How.  477,  16  L.  ed.  235. 

The  libd  shows  nothing  but  a  demand  for 
a  balance  due  on  a  transaction  between  two 
common  carriers. 

The  booking  notice  was  not  oa\y  simpl; 
preliminaTy  to  the  rest  contract,  and  de- 
poident  upon  the  actual  shipment  by  some 
shipper  of  actual  cott(m,  but  was  prelimi- 
nary to  a  contract  among  the  various  ship- 
pers in  the  nature  of  a  partnership. 

Vandeuater  v.  Mills,  19  How.  82,  15 


tag  BDcb  JarlsdlcUon  In  cases  of  hTpothecatloD 
and  bottomry  bonds. 

AdmlraltT  baa  Jurisdiction  of  a  SQlt  to  en- 
force an  brpotbecatlon  of  a  ship  by  the  master. 
altboDKb  made  on  land,  since  the  common-law 
courts  have  no  power  to  enforce  tbe  rights  of 
tbe  parties,  and  it  will  not,  therefore,  binder 
the  admiralty  from  doing  so;  but  although  the 
law  aeemed  clear  to  tbe  court  as  stated,  since 
there  was  a  precedent  for  a  problbltlon  In  such 
cases,  the  court  granted  It.  and  ordered  tbe 
plaintiff  to  declare  on  It.  Beazen  v.  Jeffries, 
1  Ld.  Baym.  1S2. 

But  in  Johnson  t.  Bhlppen,  2  Ld.  Baym.  982, 
6  Mod.  79,  1  Salk.  3S,  the  same  question  was 
before  the  court  again,  and  It  was  agreed  that 
the  hypothecation  of  the  ship  might  be  enforced 
lu  admiralty,  but  that  the  action  conld  not  be 
toouglit  against  tbe  owners  also. 

And  in  tbe  report  in  Johnson  Shepney, 
Holt,  48.  Holt,  Ch.  J.,  said,  when  a  ship  is  in 
distress  In  ber  voyage,  and  hypothecated  for 
necessaries,  we  allow  tbe  admiralty  JurladlctioD, 
for  there  Is  no  other  way  for  htm  to  have  credit 
but  tbat,  and  tbey  can  have  no  remedy  by  our 
law  against  tbe  ship;  bot  wb«i  the  libel  Is 
against  tbe  ship  sad  owner  there  may  be  a  pro- 
hibition as  to  him. 

Admiralty  has  Jurisdiction  of  a  contract  by 
which  the  master  in  a  case  of  necessity  hypothe- 
cates the  ship  at  land,  for  It  Is  a  matter  prop- 
erly triable  by  the  maritime  law,  and  there  Im 
no  remedy  at  the  common  law.  Corset  v. 
Hnsely,  Comb.  130,  Uolt,  48.  At  least  If  It  Is 
in  a  foreign  por^  ai  appears  to  have  been  the 
ease  from  a  report  of  wliat  seems  to  be  tbe  same 
caw  under  the  title.  Cossart  v.  Lawdl^  In  S 
Hod.  244. 

Admiralty  has  jurisdiction  of  a  bottomry  bond 
given  upon  a  British  vessel,  which,  having  com 
pleted  a  voyage  to  a  foreign  port,  is  there  bomid 
for  Oie  expenses  of  refitting  and  repairs  for  a 
new  voyage,  even  though  it  Is  with  consent  of 
tbe  owner.  The  Boyal  Arch.  S  Week.  Bep.  191, 
Swabey.  Adm.  269. 

Admiralty  has  jnrlsdletlOQ  of  suits  on  fe- 
apeudentla  bonds  executed  fn  foreign  ports.  Tlie 
Sultan.  Bwabey,  Adm.  604,  6  Jar.  N.  S.  1009. 

Admiralty  has  Jurisdiction  of  a  hypothecation 
bond  executed  In  a  foreign  port,  although  it  Is 
on  land  and  under  seal.  Henetcme  v.  Olbbms. 
3  T.  B.  267. 

Admiralty  baa  Jarisdletlon  at  a  suit  on  a 
bottomry  bond,  althongfa  the  vessel  liaa  never 
ML.B.  A. 


ed.  554;  The  Orleana  v.  Phabua,  11  Pet 
175,  9  L.  ed.  677. 

The  Baltimore  Steam  Packet  Company 
could  not  have  invoked  the  powers  of  a 
court  of  admiralty  to  have  comQelled  the 
Johnston  Line  steamers,  or  any  one  of  them, 
to  have  accepted  the  1,000  bales  of  cotton 
and  repay  to  it,  the  Steam  Packet  Company, 
the  back  charges  advanced  by  it. 

While  the  court  of  admiralty  exercises  its 
jurisdiction  upon  equitable  principles,  it  has 
not  the  characteristic  power  of  a  court  of 
equity.  It  cannot  entertain  a  bill  or  libel 
for  specific  performance,  or  to  correct  a 
mistake. 

The  Eclipse,  135  U.  S.  500,  34  L.  ed.  269. 
10  Sup.  Ct.  Rep.  873 ;  Grant  v.  Poillon,  20 
How.  162,  16  L.  ed.  871. 


put  to  sea ;  and  also.  It  seema,  of  a  suit  upon  an 
agreement  to  give  a  bond,  although  It  Is  never 

In  fact  given.    The  Aline,  1  W.  Bob.  111. 

Admiralty  has  Jurisdiction  to  enforce  a  con- 
tract of  hypothecation  of  a  vessel  after  tbe  ship 
has  begun  ber  voysge.  Lister  v.  Baxter,  1 
Strange,  695. 

Tbe  admiralty  court  has  Jurlsdletltm  of  a 
bottomry  bond  given  by  a  British  subject  who. 
upon  parcbaatng  a  vessel  abroad,  gives  tlte  bond 
for  the  pnrpose  of  raising  money  to  enable  him 
to  outfit  It  for  tbe  voyage  to  England ;  although 
uptm  one  given  In  tilngland  for  any  purpose 
whatever  Uie  admiralty  court  would  have  no 
Jurisdiction.  The  Helgoland,  Swabey,  Adm. 
491,  8  Jul-.  N.  8.  1179. 

In  The  Barbara,  4  C.  Rob.  1,  Jurisdiction  was 
taken  of  a  hypoUiecatlon  bond  issued  by  tbe 
owner  to  procure  fands  to  permit  the  vessel  to 
make  tlie  vojrage  from  Jersey  to  London,  it  be- 
ing contended  that  the  cases  respecting  domes- 
tic bonds  In  which  prohibition  bad  been  granted 
had  been  chiefly  bonds  given  by  the  master  as 
such  ;  and  so  there  was  nothing  to  prevent  an  ' 
owner  from  flttlng  out  a  ship  in  a  foreign  port 
to  navigate  ber  borne,  and  that  Jersey  might, 
tor  this  purpose,  be  regarded  as  a  foreign  poa- 
seasitm. 

But  some  Inconsistency  Is  found  even  here, 
for  It  Is  held  tbat  admiralty  has  no  Jurisdiction 
of  a  suit  on  a  bottomry  bond  given,  with  con- 
sent of  tbe  owner,  upon  a  British  sblp  lying  In 
a  Brltlab  port.  The  Boyal  Arcb,  6  Week.  Rep. 
191.  Swabey,  Adm.  260. 

And  to  give  admiralty  Jurisdiction  the  bond 
moat  be  a  true  maritime  risk,  for  admiralty  has 
no  Jurisdiction  over  a  bottomry  bond  which  la 
payable  at  all  events,  whether  tbe  ship  sur- 
vives or  not.    Tbe  Atlas,  2  Hagg.  Adm.  48. 

In  Olascott  V.  Lang,  3  Myl.  k  C.  451,  the 
equity  court  admitted  that  the  admiralty  court 
had  Jurisdiction  over  a  bottomry  bond,  although 
under  the  peculiar  circnmstances  of  tbe  case 
the  equity  court  assumed  Jurisdiction  for  the 
prevention  of  fraud. 

And,  although  a  court  of  admiralty  may  have 
jurisdiction  of  a  suit  upon  a  bottomry  bond, 
yet,  «here  it  is  alleged  to  be  void,,  and  a  court 
of  equity  may  compel  defendants  to  do  all  tbat 
Is  necessary  to  a  full  and  satisfactory  Investi- 
gation and  determination  of  the  rights  of  the 
parties  more  concisely,  directly  and  effectually 
than  a  court  of  admiralty  can.  It  may  enjoin 
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If  the  ship  was  not  boimd  to  us  in  such 
a  case,  we  cannot  be  bound  to  the  ship. 

The  "engagement"  is  not  a  herd  and  fast 
contract  binding  the  appellant  to  deliver  at 
all  hazards  the  1,000  bales  of  cotton  during 
the  period  named,  but  simply  a  notice  that 
the  combined  rate  has  been  accepted  hj  the 
shipper,  and  the  limit  of  the  liability  of 
the  appellant  to  the  appellees  is  measured 
by  the  limit  of  the  duty  undertaken  by  it, 
which  was  to  forward  the  cotton  when  re- 
ceived by  it  from  the  interior. 

Messrs.  Stewart  Brown  and  Oeoi^ 
8t«wart  BrowK,  for  appellees: 

Appellant  was  an  extensive  handler  and 
forwarder  of  cotton  and  other  goods,  which 
passed  into  its  possession  and  control.  As 
such  forwarder,  it  had  a  right  to  contract 

proceedings  In  the  admiraltj  court.  Duncan  v. 
McCalmont,  8  Bear.  409,  10  L.  J.  Ch.  N.  8.  m. 

Btipulatlona  taketi  by  the  admiraltj/  court. 

Another  es.ceptlOD  to  the  rule  that  admlralt; 
has  no  Jarlsdlctlnn  of  contracts  made  on  land 
which  flnallr  prevailed  Is  found  In  cases  arising 
upon  stipulations  which  were  entered  Into  be- 
fore the  coart  itself.  Bat  this  exception  de- 
peods  upon  the  peculiar  character  of  the  con- 
tract, which,  of  oecesflltT,  must  be  within  the 
exclusive  cosnlKauce  of  the  court  which  re- 
quired It.  The  early  cases  applied  the  general 
rule  to  even  this  class  of  cases,  and  It  was  beld 
that  admiralty  has  no  Jurisdiction  of  an  action 
upon  a  stipatation,  by  the  majority  owners  of 
a  ship  which  they  have  let,  that  she  sliall  re- 
turn safely  from  the  voyage.  Knight  v.  Berry. 
Oarth.  26,  Comb.  109. 

So,  ]□  Shirt  &  Floyde's  Case,  2  Dyer,  150b> 
note,  a  prohibition  was  awarded  agalast  a  soft 
In  the  admiralty  apon  an  obltgatfon  made  to  the 
lord  admiral  for  appeerauce  in  his  court,  where 
the  obligation  was  entered  Into  upon  land. 

But  la  Dymock  v.-  Chandler,  1  Barnard.  K.  B. 
416,  the  court  hesitated  to  grant  a  prohibition 
against  the  admiralty  courts,  compelling  a 
recognizance  by  the  majority  owners  wishing  to 
use  the  ship  against  the  will  of  the  minority, 
and  cited  three  cases  where  the  recognizance 
was  given  and  enforced  lu  the  admiralty ;  and 
It  1b  said  that.  If  there  was  any  such  resolution 
as  reported  by  Carthcw,  It  appears  to  be  a  very 
sudden  one.  "and  one  thing  is  very  strange  In 
the  report  of  It,— that  Lord  Chief  Justice  Ifolt 
Is  made  to  say  that  an  action  upon  the  case 
would  He  for  one  part  owner  against  the  other 
for  llttlDg  out  the  ship  against  the  other's  con- 
sent." * 

So,  prohibition  was  refused  In  Evans  v.  Parre, 
1  Kebte,  500,  to  enjoin  a  proceeding  to  enforce 
a  ball  bond  taken  In  the  admiralty  court. 

And  where  minority  owners  of  a  vessel 
brought  suit  In  the  admiralty  upon  a  recogni- 
zance which  liad  been  given  by  the  majority 
owners  for  nse  of  the  ship,  and  a  sentence  of 
prohibition  was  moved  tor  because  It  was  d<nie 
on  land,  the  court  seemed  strong  that  there  was 
power  to  take  the  recognizance,  and,  if  so, 
consequence  the  common  taw  had  no  Jurisdiction 
over  Its  enforcement ;  but,  because  tbe  matter 
had  never  been  determined,  a  problbltlon  was 
granted  with  direction  to  the  petitioner  to  de 
Clare  on  It.  More  v.  Rowbothom,  6  Mod.  162. 
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with  another  carrier,  as  it  constantly  did, 
for  further  carriage  of  the  goods  under  its 
control.  As  such  forwarder  under  this  en- 
gagement, it  became,  as  between  it  and  the 
libellant,  to  all  intents  and  purposes,  the 
shipper,  and,  the  contract  being  made  in  its 
own  name  (the  name  of  no  other  shipper 
being  disclosed),  the  appellant,  on  well- 
recognized  principles  of  agency,  is  liable, 
although  it  may  have  been  acting  for  the 
benefit  of  another,  and  may  have  no  interest 
in  the  goods. 

Carver,  Carr.  {  61 ;  Maclachlan,  Merchant 
Shipping,  p.  368 ;  Mayheu?  v.  Orah^,  4  Gill, 
364;  OelHchs  v.  Ford,  21  Md.  480. 

The  true  criterion  of  admiralty  jurisdie- 
tion  with  respect  to  a  contract  is  the  na- 
ture and  subject-matter  of  the  contract, — 

If  the  minority  owners  of  a  ship  procure  It 
to  be  arrested  In  the  admiralty,  and  compel  the 
majority  owners  to  enter  Into  a  recognizance 
for  Its  safe  return  In  case  It  Is  lost,  they  may 
proceed  In  that  court  to  enforce  the  recogni- 
zance.  Lambert  v.  Aeretree,  1  Ld.  Baym.  228. 

And  the  same  ruling  was  made  in  Blacket  t. 
Ansley,  1  Ld.  Raym.  235,  where  the  court  said, 
thOQgh  by  the  law  of  England  two  or  three  part 
owners  may  hinder  the  others  from  sending  the 
ship  oD  a  voyage  without  their  consent,  yet  the 
law  of  admiralty  Is  otherwise.  For  there,  tor 
the  encouragement  of  navigatiott,  the  court  of 
admiralty  will  permit  the  ship  to  make  the 
voyage  upon  security  given  to  bring  her  bacic 
safe.  For  It  la  reasonable  that  the  others  who 
oppose  the  voyage  should  have  some  security 
for  their  ship.  Then,  if  the  ship  be  loat.  it  Is 
at  the  peril  of  the  adventarers,  and  they  should 
be  suable  upon  their  stipulation  by  the  others 
In  tlie  admiralty. 

And  In  Degrave  v.  Hedges,  2  Ld.  Baym.  1285. 
a  prohibition  was  sought  against  a  suit  upon  a 
recognizance  by  the  majority  owners  of  a  ship, 
and  the  court  ordered  plaintiff  to  take  a  imiht- 
bttion  and  declare  upon  it,  and  Holt,  Ch.  J., 
said  that  the  court  of  admiralty  might  take  a 
stipulation  for  ball  and  proceed  upon  It,  which 
was  as  much  within  the  statute  as  the  recog- 
nizance in  this  case.  But  he  adds :  "The  Ques- 
tion In  this  case  Is  If,  by  the  custom  of  England, 
the  admiralty  has  not  such  a  Jurisdiction;  If 
It  has,  neither  the  statute  nor  the  common  law 
will  restrain  them."  And  It  was  suggested  In 
another  case  (1  Barnard.  K.  B.  415)  that  the 
parties  seeing  this  opinion  proceeded  no  further 
with  the  prohibition. 

Admiralty  has  Jarlsdlctlon  of  a  suit  upon  a 
recognisance  takm  by  that  court.  Par  v.  Evans, 
T.  Baym.  78. 

e.  JurMictton  of  tMiti/t  done  at  «ea. 

There  are  certain  contracts  and  services 
which  are  so  exclusively  maritime  In  their  na- 
ture that  there  seems  never  to  have  been  any 
question  that  admiralty  bad  Jurisdiction  of 
them. 

Balvagt. 

Thns,  admiralty  may  enforce  an  agreement 
for  salvage  service  made  upon  the  high  seas. 
The  True  Bine,  2  W.  Bob.  176. 

And  the  mere  fact  that  on  agcpement  i<a  sal- 
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as,  whether  it  was  a  maritime  contract, 
baviog  referecce  to  maritime  service  or 
maritime  transactions ;  and  the  maritime 
nature  of  the  contract  is  not  dependent  upon 
locality,  but  upon  subject-matter. 

Boutin  V.  Rudd,  27  C,  C.  A.  527,  63  U.  S. 
App.  525,  82  Fed.  685;  New  England  Mut. 
Marine  Ins.  Co.  v.  7>un^nt,  U  Wall.  1,  20 
L.  ed.  90;  Dunbar  v.  Weston,  93  Fed.  472-, 
Oreentcell  v.  Ross,  34  Fed.  856;  The  Acoame, 
12  Fed.  345;  Maury  v.  Culliford,  4  Woods, 
118,  10  Fed.  388;  The  Monte  A.  12  Fed. 
331;  The  J.  F.  Warner,  22  Fed.  345;  The 
Alberto,  24  Fed.  381;  The  Calabria,  24  Fed. 
607;  The  Gilbert  Knapp,  37  Fed.  216;  The 
Electron,  48  Fed.  689;  Bailer  v.  Foa,  51 
Fed.  298;  Daidaon  t.  Ton  lAngen^  113  U. 
S.  40,  28  L.  ed.  885,  6  Sup.  Ct.  Rep.  346. 

▼age  MfTfcn  li  made  on  land  doei  not  onst 
jurisdiction  of  admiralty  ot«  tbe  caw.  The 
Cathwlne,  6  Notes  of  Cases,  Sopp.  XLIII.,  12 
Jar.  682. 

Ramom. 

Admiralty  bai  Jurisdiction  of  a  suit  by  the 
master  of  a  vessel,  who,  after  the  ship  has  been 
captured  by  a  privateer,  has  ransomed  It  for  a 
certain  sum,  to  enforce  payment  of  the  raasom 
by  the  shipowner,  Wilson  T.  Bird,  1  Ld. 
Baym.  22. 

So,  in  Sparlc  v.  Stafford,  Hardres,  183,  a  pro- 
bibltioD  was  denied  In  case  of  a  suit  by  a  mas- 
ter, who,  together  with  his  ship,  had  been  taken 
by  pirates,  and,  to  redeem  blmself  and  his 
ship,  he  had  traund  bis  person,  and  to  redeem 
himself  had  given  a  bond  tor  the  money. 

"When  acta  occur  loithin  body  of  county. 

Even  to  cases  of  services  purely  maritime  In 
their  character,  the  rule  as  to  tbiogs  done  witb- 
in  the  body' of  a  county  was  allowed  to  defeat 
the  Jurisdiction  lu  some  cases.  Tbua,  although 
It  cannot  be  denied  that  contracts  for  towage 
and  pilotage  are  purely  maritime  In  their  char- 
acter, yet  It  has  been  held  that  prior  to  the  act 
of  1^0  the  admiralty  court  had  no  jurisdiction 
of  a  claim  for  towage  done  within  tbe  body  of 
a  eoonty.  The  Heinrlch  BJorn,  L.  B.  10  Prob. 
Dir.  44. 

So,  a  pilot  cannot  sue  in  the  admiralty  for 
■errlcps  performed  within  tbe  body  of  a  county, 
Ron  V.  Wallcer,  2  WIls.  264. 

And  admiralty  has  no  jurisdiction  over  claims 
for  demurrage.  Tbe  Bwan,  40  L.  J.  Prob.  N. 
8.  8. 

f.  PreJilbttUM  must  be  tought  promptly. 

In  wune  eases  tbe  attack  on  the  adndral^ 
Jurisdiction  tailed  because  not  sought  at  the 
proper  time. 

In  Ladbroke  t.  Crickett,  2  T.  B.  640,  Buller, 
J.,  said  that,  if  admiralty  has  given  sentence. 
It  aball  be  regarded  as  bavlng  bad  Jurisdiction, 
unless  the  contrary  appears  on  the  face  of  tbe 
proceedlBgt. 

A  prohibition  was  refused  In  an  action  upon 
a  charter  party  after  sentence,  In  Smith  son  v. 
Pain,  1  Keble,  158. 

No  prohibition  goes  after  sentence,  unless  tt 
appears  by  the  pleadings  that  tbe  thing  was  not 
done  on  the  bigb  sea.   Tourson  v.  To  arson,  ] 
Bolle.  Bep.  80. 
66L.  B.  A. 


Pumell,  District  Judge,  delivered  the 
opinion  of  the  court: 

The  appellant  is  a  common  carrier  oper- 
ating a  line  of  steamers  between  the  ports 
of  Baltimore,  Maryland,  and  Norfolk  and 
Portsmouth,  Virginia.  The  appellees  are 
the  agents  of  the  Johnston  Line  of  steamers, 
also  common  carriers  between  the  port  of 
Baltimore,  Maryland,  and  Liverpool,  and 
other  foreign  ports.  Both  lines  have  com- 
petitors for  freight,  but  do  not  compete 
with  each  other;  the  one  carrying  export 
freight  exclusively,  and  the  other  through 
connecting  railroads  carrying  and  control- 
ling principally  inland  or  domestic  freights. 

Appellees  sought,  through  the  appellant, 
to  contract  for  export  business  arising  in  tbe 
interior,  and  quoted  ocean  rates  to  meet 

Prosecution  of  a  suit  fOr  mariners'  wages  In 
admiralty  will  not  be  prohibited  unless  tbe 
facU  depriving  that  court  of  Jurisdiction  appear 
on  the  face  of  the  proceediugs.  If  the  proceed- 
ings are  allowed  to  proceed  to  sentence  withoot 
applying  for  the  wrlL  Benuet  v.  Bnggin,  4 
Burr.  2086. 

The  ease  of  Barker  ▼.  Whartm,  which  was 
a  suit  by  a  matter  for  wages,  is  differently  re- 
ported In  1  Barnard.  K.  B.  2,  and  2  Ld.  Raym. 
1452.  It  appears  that  tbe  prohibition  was  not 
sought  until  after  sentence,  and  tbe  ground  of 
the  petition  was  that  It  did  not  appear  that 
tbe  contract  was  made  on  the  high  sea. 
Bamardiston  states  that  the  court  made  a  dis- 
tinction between  cases  where  the  prohibition 
Is  sought  Iwfore  and  after  sentence,  stating 
that  in  tbe  former  case  it  must  appear  that 
tbe  admiralty  court  has  Jurisdiction  on  the 
very  fkce  of  Uie  libel,  wtalle  In  the  latter  It  ' 
must  appear  on  the  face  of  the  libel  tiiat  they 
have  not.  And  that.  If  the  prohibition  Is  aoogbt 
before  the  aentence,  tt  will  not  be  enough  for 
tbe  libel  to  lay  the  contract  to  be  made  infra 
Jurisdictionem  mat  itimem,  but  It  muet  be  laid 
as  infra  ftweum  et  reflumvm  maris.  But  Lord 
Raymond  atates  that.  It  appearing  that  the  con- 
tract was  made  infra  fluseum  et  reflumum  marie. 
It  might  be  upon  tbe  high  sea ;  and,  It  being 
farther  alleged  that  It  was  infra  furiadictionem 
admiralitatU,  it  was  sufficient,  for  it  amounts 
to  the  same  as  though  It  had  I>een  said  aupra 
alfwm  mare.  In  the  latter  report  no  point  seems 
to  tie  made  of  the  distinction  brought  out  In 
the  former. 

g.  Sutnmarjf  of  oommon-laio  view. 

It  Is  thas  seen  that  there  Is  nothing  In  the 
decisions  of  tbe  courts  prior  to  tbe  passage  of 

the  acts  of  KIchard  II.  to  Indicate  what  the 
ancient  admiralty  Jurisdiction  was ;  that  the 
common-law  courts,  having  tbe  authority  to  in- 
terpret those  acts,  and  power  to  enforce  their 
Interpretation,  were  Inclined  to  construe  tbe 
language  literally,  and  exclude  tbe  admiralty 
courts  from  JarlsdlctlOD  of  all  contracts  made 
or  to  be  performed  within  the  body  of  a  county, 
except  where,  because  of  tbe  peculiar  character 
of  the  contract,  or  tbe  nature  of  the  remedy 
to  which  the  contracting  parties  were  entitled, 
the  common-law  courts  oould  not  afford  a  full 
remedy. 

In  Flemfnge  v.  Yate,  1  Kolle,  Rep.  410,  It  was 
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those  of  ships  sailing  from  Norfolk  and 
Portsmouth  direct  to  foreign  ports. 

In  May,  1808,  appellees,  having  no  agent 
at  Norfolk,  corresponded  with  the  general 
agent  of  appellant.  On  the  18th  of  May, 
Mr.  Key  Compton,  the  general  agent  of  ap- 
pellant, wired  the  appellees  that  he  could 
offer  them  1,000  bales  of  cotton  for  Liver- 
pool, late  June  sailing,  at  2S  cents,  to  which 
ofTer  appellees  replied  the  same  day,  saying 
they  would  take  the  1,000  bales  of  cotton 
at  27  cents,  but  "if  necessary,  you  may  ac- 
cept 26  cents."  On  May  IBth,  Compton 
wired  he  had  booked  the  1,000  bales  of  cot- 
ton, for  late  June  sailing,  at  26  cents,  and 
indorsed  his  "booking  agreement"  covering 
the  same.  This  agreement  is  the  basis  of 
the  libel,  and  is  as  follows: 

conceded  tbat  admiralty  bad  Jurisdiction  only 
of  things  done  npon  the  sea. 

In  view  of  the  fact  that  these  dedalons  en 
tered  so  largely  Into  the  discuBsIon  of  the  ex 
tent  of  the  Jurisdiction  of  the  United  Btateii 
courts  at  admiralty.  It  maj  be  well  to  consider 
the  views  which  Amerlcao  Judges  have  held 
coDceralng  them. 

In  Harden  v.  (Gordon,  2  Msbod,  544,  Fed.  Caa. 
No.  6,047,  It  Is  said  the  common-taw  anthorltleB 
upoD  the  subject  of  admiralty  Jurisdiction  stand 
upon  no  consistent  or  rational  principle,  bat 
Jealooay,  more  than  solid  taiowledse,  ssrau  to 
have  urged  to  a  disregard  at  the  very  learned 
and  satisfactory  expositions  of  the  cIvIIIsdb. 

In  his  dlBBeotlQg  opinion  In  Taylor  v.  Carryl, 
20  now.  583.  15  L.  ed.  1028,  Chief  Justice 
Taney  said  that  the  efforts  of  the  courts  of 
King's  bench  to  take  away  the  Jurisdiction  of 
the  admiralty,  and  compel  the  suitors  to  seek 
redress  In  the  King's  bench,  did  not  arise  from 
any  anxiety  to  preserve  free  Institutions ;  and 
that  the  f^harges  made  against  the  admiralty, 
of  favoring  despotic  principles  and  aaorplng 
powers  which  did  not  belong  to  It,  are  without 
foundation. 

In  The  Champion,  Brown,  Adm.  520,  Fed. 
Cas.  No.  2,S88,  It  is  said  by  Longyear,  J.,  with 
respect  to  admiralty  Jurisdiction  In  case  of  sup- 
plies furnished  foreign  vessels  in  England,  thai 
It  Is  apparent  to  him  that  the  controversy  in 
tills  respect  between  the  admiralty  and  common- 
law  courts  of  England  never  was  entirely  set- 
tled and  determined  the  one  way  or  the  other : 
that  In  fact  ihe  controversy  continued  as  to 
foreign  veasels  until  it  was  finally  disposed  of 
and  determined  In  favor  of  the  admiralty  by 
the  statute  of  3  &  4  VicL.  That  statute  must 
be  regarded  as  declaratory,  or,  at  least,  as  a 
recognition  merely  of  wbat  the  maritime  law 
then  was  so  fsr  ss  concerned  the  question  of 
lien  for  necessaries  sopplled  to  a  foreign  ship, 
and  not  as  Introduclug  a  new  principle  In  Euk- 
llsb  Jurisprndeoce. 

In  The  TiltOB.  S  Hason,  465,  Fed.  Cas.  No. 
14,004,  It  Is  said  that  admiralty  origtnally  ex- 
tended Its  claims  to  all  cases  ot  a  msrltlme 
nature,  the  nature  of  the  contract  deciding  the 
point  of  Jurisdiction. 

On  the  authority  of  Godolphln,  Mr.  Justice 
Johnson  says  that,  prior  to  the  statute  of  Rich- 
ard II.,  admiralty  had  arrogated  to  Itself  a 
se^  of  jBdIcIal.  legislative,  and  ministerial 
power,  which  withdrew  from  the  trial  by  Jury. 
66  L.  R.  A. 


Engagement  No.  244. 
Baltimore  Steam  Packet  Company  (Bi^ 
Line). 

Norfolk.  Va.,  May  19th.  1898. 

Dear  Sir:— 

We  have  this  day  booked  with  you  via 
Johnston  Line  from  Baltimore  to  Liverpool 
1,000  bales  of  cotton  at  ocean  rates,  26 
cents  per  100  pounds.  Sailing  about  late 
June,  1B98. 

Respectfully, 

Wm.  Randall,  Agent. 
To  Messrs.  Patterson,  Ramsay,  ft  Co., 

Baltimore,  Md. 

There  was  correspondence  between  the 
parties  not  pertinent  to  this  libel.  Hie  cot- 
ton was  not  delivered  for  the  ship  sailing 

and  placed  under  the  snrvelltanee  of  the  Crown, 
of  which  the  admiralty  was  only  the  represent* 
atlve,  more  than  half  the  Jurisprudence,  and 
particularly  the  commercial  Jnrlaprudence  of 
the  Kingdom.  Ramsay  v.  Allegre,  12  Wheat. 
611,  6  L.  ed.  746. 

In  New  Jersey  Steam  Xav.  Co.  v.  Merchants* 
Bank,  6  How.  344,  12  L.  ed.  46S,  It  Is  said  that, 
under  the  statutes  of  Richard  as  expounded 
by  the  common-law  courts,  admiralty  Jurlsdlc- 
tlou  over  contracts  was  confined  to  seamen's 
wages,  bottomry  bonds,  and  contracts  made  and 
to  be  executed  on  the  high  seas. 

In  De  Lovlo  v.  Bolt,  2  Gall.  898,  Fed.  Cas. 
No.  3,776,  Story,  J.,  says  that  what  was  the 
original  Jurisdiction  of  admiralty  cannot  at  this 
time  be  known ;  but,  it  seems,  at  a  very  early 
period  it  had  cognizance  of  maritime  contracts 
and  navigation,  Tho'e  can  scarcely  be  the 
slightest  doubt  that  the  admiralty  courts  of 
England  and  the  maritime  courts  of  all  other 
powers  of  Europe  were  formed  upon  one  and 
the  same  model,  and  that  their  Jurisdiction  in- 
cluded the  same  subjects  as  the  consular  courts 
of  the  Mediterranean.  These  courts  had  Juris- 
diction of  all  controversies  respecting  freight, 
and  damages  to  goods  shipped,  of  the  wages  of 
mariners,  and  the  partition  of  ships  by  public 
sale,  of  debts  contracted  by  the  master  for  the 
uae  and  necessities  of  the  ship,  of  agreements 
made  by  the  master  with  merchants,  or  by  mer- 
chants with  the  master,  and,  generally,  of  til 
other  contracts  declared  In  the  customs  of  the 
sea.  The  black  book  of  the  admiralty,  com- 
pleted In  the  reign  of  Edw.  III.,  prohibits  the 
suing  Of  merchants,  mariners,  and  other  per- 
sons  at  the  common  law  for  anything  apper- 
taining to  the  marine  law  of  ancient  right.  He 
concludes  that  the  original  Jurledictlon  of  ad- 
miralty la  England  was  coeval  and  coextensive 
with  that  of  other  foreign  maritime  courts. 
That  there  la  any  authority  previous  to  18 
Richard  II.  which  Impeaches  the  Jurisdiction  of 
admiralty  may  with  some  confidence  be  dmled. 

V.  The  £»0U«A  act  of  iS|0. 

By  stetate  8  ft  4  Viet.,  cbap.  65,  enacted  in 
1840,  admiralty  wsa  given  Jurisdiction  to  decide 
claims  of  mortgagees  against  a  vessel  under  ar- 
reat ;  and  to  decide  all  qaestlons  as  to  the 
ownership  of' any  vessel  arising  In  any  case  of 
salvage,  bottomry,  or  wages;  and  to  decide 
claims  In  the  nature  of  salvage  for  services  rea- 
dered,  or  la  the  nature  of  towan,^or  for  neee» 
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on  the  Iflth,  or  UXer  in  June,  and  the  spaoe 
reserved  wu  filled  with  hay  at  a  lower  rate 
of  freight. 

Nor  was  the  oott<m  sent  forvra.rd  at  a 
later  date,  but  on  June  21  Compton,  general 
agent,  acknowledged  the  failure  and  in- 
ablllly  to  secure  It  to  fill  this  engagement, 
and  requested  appellees  "to  fill  the  room 
witii  Budi  other  freight  as  could  be  secured, 
and  charge  us  witii  whatever  loss  you  may 
sustain."  Appellees  filed  this  libel  in  per- 
«onam,  claiming  the  difference  between  the 
freight  <m  U>e  ootton  and  freight  on  hay 
with  which  the  reserved  space  was  filled,  a 
loss  of  $696.02,  for  which  amount  a  decree 
was  entered  in  the  district  court.  101  Fdd. 
296.  The  appeal  is  from  this  decree. 

Diere  is  in  the  correspondoice  some  men- 


tion of  and  an  attempt  to  draw  into  the 
controversy  other  parties,  but  the  "agree- 
ment" was  between  appellees  and  the  agent 
of  appellant  exclusively,  and  if  the  Balti- 
more Steam  Fadcet  Company  has  a  cause 
of  action  against  someone  else,  that  questitm 
is  aliunde  this  proceeding,  and  would  prob- 
ably be  cognizable  in  another  tribunal,  not 
a  court  of  admiralty.  When  this  side  issue 
is  eliminated,  much  of  the  record  and  briefs 
may  he  put  out  of  sight. 

The  engagement  intUcates  that  it  was  well 
tmderstood  the  cotton  was  to  be  furnished 
by  one  party  for  late  June  sailing,  and  on 
the  other  that  as  much  of  the  ship's  space 
as  necessary  was  to  be  reserved.  The  rate 
was  fixed  for  the  Johnston  Line  at  26  cents, 
and  what  the  constituent  of  Compton,  the 


■arlea  BODplIed  to  a  foreign  ship,  althoasb  the 
ship  may  have  been  within  the  bod;  of  a  county 
at  the  time  the  claim  arlaea 

In  The  Ocean,  2  W.  Bob.  868,  a  portion,  at 
least,  ot  the  admiralty  Jnrlsdietlon  conferred  by 
the  act  of  1840  was  held  to  be  a  restoration  ot 
the  ancient  Jurisdiction  of  the  admiralty. 

The  stnTute  of  3  ft  4  Vict,  did  not  Intend  to 
enlarge  the  Jarlsdlctlon  with  regard  to  what 
had  been  known  as  necessaries.  Admiralty  was 
not  permitted  to  make  the  owner  of  a  vessel 
liable  for  any  articles  for  which,  under  similar 
cirenmstances,  resident  owners  wonid  not  be  re- 
sponsible in  the  courts  of  comomn  law.  The 
Alexander,  1  W.  Rob.  288. 

Necessaries  means  properly  indispensable  re- 
pairs, anchors,  cables,  sails,  when  Immediately 
necessary,  and  also  provides,  but  does  not  In- 
clnde,  things  necessary  lor  the  voyage,  as  con- 
tradlstlngnlsbed  from  necessaries  for  the  ship. 
The  Comtesae  de  Tregeville,  Lush.  Adm.  Cas. 
329. 

Since  the  act  of  4  &  5  Vict,  there  Is  no  dis- 
tinction, ss  to  necessaries,  between  cases  la 
whldi,  by  the  common  law,  a  master  has  been 
bolden  to  bind  his  owner,  snd  sntts  for  neces- 
nrla  Instltnted  In  admiralty.  There  Is  no  dis- 
tinction between  necessaries  for  the  sblp  and 
necessaries  for  the  voyage.  This  la  to  be  de- 
termined by  what  a  prudent  man  would  con- 
sider necessaries  under  the  cirenmstances.  The 
Biga,  L.  R.  8  Adm.  &  Eccl.  G16. 

Und«  the  act  M  1840  admiralty  bas  Jurisdic- 
tion of  a  claim  (or  necessaries  fomlshed  to  a 
foreign  ship  In  a  colonial  port  The  Wataga, 
Swabey,  Adm.  16C. 

Coal  supplied  to  enable  a  steamship  to  make 
her  voyage  Is  a  necessary,  giving  the  admiralty 
court  jarlsdlctlon  under  the  act  of  1840.  The 
West  Vriealand,  Swabej,  Adm,  4M. 

A  clabn  tor  necessaries  supplied  to  a  foreign 
ship  may  be  enforced  nndor  the  act  of  1840, 
notwltbstandlng  the  bona  fide  transfer  to  a 
Brltlsb  owner  domiciled  In  England.  The  Ella 
A.  CUrk,  Brown.  A  L.  82. 

The  Ella  A.  Clark  Is  overruled  In  The  Heln- 
rlch  BJom.  L.  R.  10  Prob.  Dlv.  44,  so  far  as 
It  holds  that  the  act  of  1S40  gave  material  men 
a  lien  on  the  vessel. 

Botcher's  meat  is  a  necessary,  for  which  salt 
may  be  Iwoaght  tn  admiralty  under  the  act  of 
1840,  but  not  money  advanced  to  release  the 
master  from  jaU,  to  which  he  had  bem  com 
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mitted  for  failure  to  pay  for  such  meat 
N.  R.  Gosfabrlck,  Swabey,  Adm.  S44. 

Under  the  act  of  1840,  admiralty  bas  Juris- 
diction of  a  salt  to  recover  money  advanced  to 
enablA  a  master  to  procare  necessaries  tor  tlis 
sblp.  The  Sophie,  1  W.  Rob.  860. 

And  to  recover  money  expended  for  necessa 
rles.   The  Sophie,  1  W.  Rob.  868. 

Copper  sheathing  Is  a  necessary  within  the 
act  of  1840.  The  Perla,  Swabey,  Adm.  353. 

Under  the  act  of  1840  admiralty  had  Juris- 
diction of  a  suit  for  repairs  to  a  propeller  fur- 
aiahed  for  a  forelf^  stenmer  which  piled  con- 
stantly between  a  foreign  port  and  London.  The 
riecha,  1  Splnks.  Eccl.  A  Adm.  Rep.  488. 

Money  advanced  to  a  master  to  pay  averages 
are  not  necessaries.  The  Aaltje  WUIemtna,  L 
R.  1  Adm.  ft  Eccl.  107. 

Traveling  expenses  of  an  agent  to  attend  a 
trial  are  not  necessaries  within  the  meaning 
of  4  ft  S  Tlct.  The  Bonne  Ametle,  L.  R.  1 
Adm.  A  Eccl.  10. 

Under  tbe  act  of  1840  admiralty  has  Juris- 
diction of  a  salt  by  the  scceptors  of  a  bill  of 
exchange  given  tor  necessaries  famished  a  tor- 
eign  ship,  to  compel  ito  payment  The  Anna, 
L.  R.  1  Prob.  Dlv.  253 ;  The  Onnl,  Lush.  Adm. 
Caa  164. 

The  act  of  1840  did  not  confer  upon  the  ad- 
miralty Jurisdiction  of  a  claim  for  articles  far- 
nUhed  as  psrt  of  the  equipment  of  a  vessel 
which  was  being  built  in  a  foreign  port.  The 
Ocean,  2  W.  Rob.  368. 

Under  tbe  act  of  1840  admiralty  had  no  Ju- 
risdiction of  an  action  for  brokerage  on  a  char- 
ter party.   The  Marianne  [1801]  P.  180. 

Roberts  v.  The  Windermere,  2  Fed.  722,  dtos 
Tbf)  Wabam,  1  Pritchard's  Adm.  Dig.  364,  as 
holding  that,  since  the  act  of  8  A  4  Vict,  steve- 
dores' contracts  were  within  the  Jarlsdlctlon  of 
admiralty,  and  gave  a  lien  on  Oi»  vesseL 

TI.  TAe  Bnglith  act  of  iSU. 

By  ststate  24  ft  25  Tlct.  passed  In  1861. 
chap.  10,  the  court  waa  given  Jurladlctton  of 
any  claim  for  building,  equipping,  or  repairing 
any  ship,  If,  at  the  time  of  the  Institution  of 
the  case,  the  ship  was  under  arrest ;  and  for  any 
claim  for  uecessarles  furnished  to  the  ship  elsC' 
where  than  at  a  port  where  the  ship  belongs, 
anless  the  owner  Is  domiciled  In  Bntfand  or 
Wales;  over  all  claims  for  seamen's  wages; 
and  over  claims  arising  under  the  mortgages. 


The  act  provided  that  tbe  bigh  cqurta  oe-adi  i  ^ 
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Steam  Fadnt  Coropai^,  was  to  make  hy 
the  traneaetion  was  no  part  of  the  contraet 
or  agreraient,  but  was  a  matter  exclusively 
within  and  under  the  control  of  that  com- 
pany. Nor  is  it  disclosed  in  the  record. 
The  Johnston  Line  was  bound  by  the  en- 
gagement to  reserve  and  furnish  the  neces- 
sary space  at  the  fixed  r«te.  The  space  was 
reserved  by  and  for  the  Bay  Line  or  Steam 
Packet  Compai^,  through  its  general  agent. 

There  is  no  force  in  any  of  the  assign- 
moits  of  error  in  the  record.  The  contract 
was  essentially  maritime  in  its  nature,  and 
the  district  courts  sitting  as  a.  oourt  of  ad- 
miralty, had  jurisdiction  of  the  subject 
Veto  England  Mut.  Marina  Ins.  Co.  v,  Dun- 
ham, 11  Wall.  1,  20  L.  ed.  00;  Boutin  v. 
Rudd,  27  G.  C.  A.  629,  S3  U.  8.  App.  S26, 
82  Fed.  685. 

There  is  nothing  in  the  record  to  show, 
as  contended,  that  Compton  acted  in  any 
capacity,  except  as  general  agenti  whidt 
agency  is  admitted  throughout,  of  the  ap- 
pellant company  and  as  such  general  agent 
booked  the  1,000  bales  of  cotton,  for  which 
the  space  was  reserved,  and  failed  to  for- 

mlralty  shall  have  jurisdiction  over  aaj  claim 
by  tbe  owner  or  consignee  or  asBlgnee  of  any 
bill  ot  lading  of  asj  goods  carried  iDto  any  port 
In  Bngland,  or  any  part  thereof,  by  tbe  nflgll- 
gence  or  mlscooduct  of,  or  for  any  breach  of 
duty  or  breach  of  contract  on  the  part  of,  the 
owner,  master,  or  crew  of  the  ablp,  nnless  It  Is 
Bhown  to  the  satisfaction  of  the  court  mat  the 
owner  Is  domiciled  In  England  or  Wales. 

In  The  Blla  A.  Clark,  Brown,  k  L.  82,  Dr. 
Lnsblngton  stated  that  the  reason  for  the  pas- 
■age  of  the  acts  of  Victoria  was  to  render  the 
power  of  the  admiralty  auxiliary  to  the  common 
law ;  In  other  words,  to  give  a  remedy  by  the 
selaare  of  the  ship  when  an  action  at  common 
law  would  not  be  available  by  reason  of  the 
absence  from  British  Jurisdiction  of  the  ship- 
owner on  whose  behalf  the  necessaries  were  sup- 
plied. 

Id  The  Pacific,  Brown.  &  L.  243,  the  effect  of 
the  acts  of  Victoria  Is  stated  as  follows : 
Against  the  foreign  Tessel ;  A  real  action  Is 
given  to  the  material  men  In  all  cases  because 
the  owner  Is  assnmed  to  be  bejrond  the  Jurisdic- 
tion. And  It  is  also  dented  against  a  BrltUi 
vessel  In  case  the  necessaries  have  been  supplied 
In  the  home  port,  because  the  presumption  Is 
that  the  aupply  was  made  upon  the  personal 
credit  of  the  owner. 

The  mere  fact  that  no  corresponding  right  of 
action  exists  at  common  law  does  not  destroy 
the  Jwisdictlon  of  admiralty  under  the  acts  of 
Victoria.  But,  If  damage  has  been  done  to  goods 
carried,  or  to  be  carried.  Into  any  port  In  Eng- 
land or  Wales  by  the  negligence  of  the  owner, 
uaater,  or  crew ;  or.  If  there  has  been  any 
breach  of  contract, — then.  If  the  owner  of  the 
vessel  Is  a  nonresident  lo  Bngland,  the  court 
has  jurisdiction  of  a  claim  by  the  owner,  con- 
signee, or  assignee  of  the  bill  of  lading  whether 
or  not  the  common  law  provides  a  remedy  In 
like  cases  against  the  owner  of  the  vessel.  The 
Norway,  Brown.  &  L.  226. 

After  the  passage  ot  the  act  of  1861,  the 
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irard  the  cotton,  thereto  causing  a  loss, 
which  be  acknowledges  in  his  letter  of  June 
21st.  In  short,  he  made  a  jdain  contract, 
his  part  of  which  was  not  performed,  fJiere- 
by  making  his  company  liable  for  the  loss 
which  resulted. 

The  discussion  of  abstract  questions  of 
maritime  law  have  no  applicatum.  There 
is  nothing  in  the  record  to  support  the  con- 
tention that  Compton  acted  as  a  common  or 
joint  agent  to  secure  or  procure  cotton  to 
be  shipped  for  a  joint  profit,  and,  if  there 
was  a  shipper  behind  the  Baltimore  Steam 
Padcet  Company  or  Bay  Line,  for  whom  he 
was  general  agent,  and  there  is  no  sugges- 
tion that  he  acted  other  than  within  the 
scope  of  his  agenqy,  t^e  name  of  such  ship- 
per was  not  disclosed  until  afterwards. 

The  oral  argument  and  a  careful  oouni- 
nation  of  the  record  with  appellant's  brief 
fail  to  disel(»e  any  reversible  error. 

The  decree  of  the  District  Court  Is  there- 
fore affirmed. 

OoM,  Circuit  Judge,  concurs  in  Uie  af- 
firmance of  the  decree  appealed  from. 

court  of  admiralty  entertained  Jurisdiction  of 
actions  to  recover  damages  for  breach  of  con- 
tracts contained  In  bills  of  lading.  The  Santa 
Anna,  82  L.  J.  l>rob.  N.  &  198:  The  Norway, 
Brown.  &  L.  226;  The  Princess  Boyal,  88  L.  J. 
Prob.  N.  a  48 ;  The  Fdiz,  87  L.  J.  Prob.  N. 
S.  48. 

The  privy  council  entertained  Jorladlctlon  of 
an  appeal  from  the  admiralty  court  of  an  action 
brought  under  the  act  of  1861  for  refusal  to 
deliver  the  cargo  according  to  the  charter  party, 
apparently  without  any  question  as  to  the  Ja- 
rlsdlction.   The  Teutoala,  U  R.  4  P.  C.  171. 

And  the  same  course  was  taken  by  the  court 
of  admiralty  In  The  Helnrlch,  U  R.  8  Adm. 
&  Eccl.  424. 

In  case  of  goods  carried  Into  England  In 
breach  ot  a  contract  to  transport  them  between 
two  foreign  countries,  the  admiralty  court  has 
Jorlsdictlou.    The  Bahla,  Brown,  k  L.  61. 

The  short  delivery  of  goods  brought  to  Bng- 
land in  foreign  ships,  or  the  delivery  in  a  dam- 
aged atate,  was  frequently  a  grievous  Injury  for 
whldi  there  was  no  adequate  remedy.  With  a 
view  to  obviate  a  grievance  so  oppressive  to 
British  merchants,  the  enactment  contained  In 
S  6  of  the  act  of  1861  was  passed.  The  BL 
Cloud,  Brown,  ft  L.  14. 

The  court  has  Jorlsdlctlon  over  a  claim  for 
short  delivery  of  cargo  as  per  bill  of  lading, 
althoogb  the  goods  were  sot  carried  Into  port. 
The  Daneli^  Brown,  k  L.  102,  82  L.  J.  Prok 
N.  S.  164. 

In  The  Emillen  Marie,  44  L.  J.  Prob.  N.  S. 
9,  the  court  took  Jurisdiction,  under  the  act  of 
1861,  of  an  action  to  recover  for  the  short 
delivery  of  cargo  called  for  by  the  bill  of  lad- 
ing. 

A  cargo  taken  Into  an  Btngtlsh  port  by  the 

vessel  calling  there  for  orders  la  brought  into 
Cngiaod  within  the  meaning  of  the  act  of  1861. 
so  as  to  give  Jurisdiction  to  the  admiralty  court 
In  an  action  for  breach  of  the  carriage  contract, 
although  she  Is  ordered  to  proceed  to  a  foreign 
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port  to  dtBchatge.  The  Plen  Snperlenre,  48  U 
J.  Prob.  N.  &  20.  80  L.  T.  N.  8.  88T.  22  Week. 
S^.  777. 

And  the  luae  li  true  where  the  ih^  enters 
an  Bnsllsb  port  for  medical  aielstance.  The 
Patrla,  ti.  R.  8  Adm.  &  Gecl.  468. 

Under  the  act  of  1861  admiralty  baa  JmtIb- 
diction  of  a  Butt  for  breach  of  a  carriage  con- 
tzaet,  although  the  goods  were  destroyed  and 
never  were  broagbt  Into  Eogland ;  but  no  Ila- 
Mlitj  can  be  enforced  against  a  eblp  which 
did  not  bring  any  portion  of  the  goods  to  that 
country.  The  Ironeides,  Lcsb.  Adm.  Csb.  458, 
31  U  J.  Frob.  N.  8.  128. 

The  admiralty  coort  has  no  Jarlsdictlon  of 
an  action  for  failure  to  deliver  goods  at  a  for- 
eign iwrt  under  a  statute  giving  It  Jurisdiction 
over  any  claim  of  any  owner  of  goods  carried 
Into  England  becaase  of  breach  of  contract  os 
the  part  of  the  ahlp.  The  Kasan,  Brown.  &  L. 
1,  32  L.  J.  Prob.  N.  S.  97. 

The  admiralty  court  has  no  jurisdiction  of  a 
salt  regarding  a  breach  at  a  stipulation  In  a 
charter  ^rtj  with  regard  to  acts  to  be  done  be- 
fore the  goods  were  shipped,  as  where  the  goods 
were  not  pnt  on  board  at  a  place  called  for  by 
the  contract.  The  Dannebrog,  44  L.  J.  Prob. 
N.  a  21,  81  li.  T.  N.  B.  759,  28  Week.  Rep. 
419. 

Under  the  act  of  1801,  admiralty  has  Juris- 
diction of  a  claim  for  necessaries  supplied  to 
any  ship  elsewhere  than  In  the  port  to  which 
she  belongs.  The  Mecca  [189tS]  P.  95,  64  L. 
J.  Prob.  N.  8.  40,  Overruling  The  India,  82  L. 
J.  Pn>b.  N.  8.  186,  In  which  It  was  Intlmsted 
that  nrither  the  act  of  1840,  nor  that  of  1861, 
applied  to  necessaries  famished  to  a  foreign 
ship  St  a  foreign  port. 

The  act  of  1861  does  not  apply  to  ships  for- 
eign, owned  at  the  time  the  necessaries  are  fur- 
nished.   The  Ella  A.  Clark.  Brown,  ft  L.  82. 

TXJ.  Admiralty   iuritdictUyn   in    the  United 

States. 

a.  On  what  founded. 

The  Federal  Ctmstitutlon  (Art.  III.  f  2, 
t  1)  provides  that  the  Judicial  power  of  the 
United  States  shall  extend  to  all  cases  of  ad- 
miralty and  maritime  Jurisdiction. 

The  extent  of  the  power  of  the  Federal  courts 
over  maritime  contracts  depends  upon  what 
shall  be  found  to  be  the  meaning  of  those 
terms.  As  has  already  been  suggested,  the  In- 
terpretation of  the  power  granted  Is  commit- 
ted to  the  grantee  with  full  power  to  enforce 
Its  decisions;  and  therefore,  contrary  to  the 
condition  In  England,  the  Interpretation  will  be 
likely  to  be  in  favor  of,  rather  than  against, 
the  Jurisdiction  In  any  case  of  doubt.  The  prin- 
cipal controversy  has  been  as  to  whether  the 
words  should  be  given  the  broad  meaning  to 
which  they  were  entitled  as  used  In  general 
jnrlspradenee,  or  the  narrower  meaning  to 
which  they  had  been  limited  by  the  common- 
law  courts;  and,  If  the  latter  meaning  was 
adopted,  the  further  question  arose,  as  to  what 
period  of  English  history  should  be  chosen  as 
the  <»ie  which  must  furnish  the  standard  for 
Interpretation.  In  addition  to  the  above,  a 
farther  dUBculty  was  found  in  the  fact  that 
vice-admiralty  courts  had'  been  established  In 
the  colonies  with  powers  depending  almost  ex- 
clusively upon  their  charters,  and  therefore  the 
peaple  had  become  acquainted  with  an  admi- 
ralty Jurisdiction  differing  in  some  respects 
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from  that  exercised  hy  both  the  English  and 
continental  admiralty  courts. 

Effect  of  atatutet  of  Richard  II. 

It  was  very  early  held  tbat  the  statutes  of 
13  it  16  Richard  II.  have  received  In  Elngland 
a  construction  whldi  must  at  all  times  prohibit 
their  extension  to  this  country.  Stevens  v.  The 
Sandwich,  1  Pet.  Adm.  283,  Fed.  Cas.  No. 
13,409. 

The  statutes  of  Richard  II.  were  not  In 
force  In  the  colonies.  Bee  note  to  2  Ware, 
p.  102. 

The  admiralty  courts  of  the  United  States 

are  not  embarrassed  by  the  restraining  acta  of 
Richard  II.  and  Henry  IV.,  but  are  governed 
by  the  principles  of  the  maritime  law  recog- 
nized by  the  maritime  nations  of  continental 
Europe.  Kynoch  v.  The  8.  C.  Ives,  Newberry, 
Adm.  20S,  Fed.  Cas.  No.  7,068. 

The  Jurisdiction  of  the  American  courts  of 
admiralty  doea  not  depend  on  decisions  of  the 
English  common-law  courts  relative  to  the  Ju- 
risdiction of  the  high  courts  of  admiralty  of 
England,  but  all  contracts  In  their  nature  strict- 
ly maritime  are  cognisable  in  admiralty.  Gager 
V.  The  A.  D.  Patchln,  1  Am.  Law  J.  N.  8.  629, 
Fed.  Cas.  No.  5,170,  Affirmed  In  1  Blatchf.  414. 

Of  course  If  that  proposition  should  be  ac- 
cepted, It  would  at  once  dispose  of  practically 
all  of  the  English  decisions  upon  the  question 
of  admiralty  Jurisdiction.  'And  It  may  be  stat- 
ed that,  In  effect,  It  has  been  established,  al- 
though the  discussions  which  have  ted  to  the 
present  rale  have  traveled  more  or  less  along 
the  path  of  the  common-law  decisions,  and  their 
Influence  has  occasioned  some  decisions  which 
mar  the  symmetry  of  the  admiralty  system  in 
force  hera. 

Depends  oh  character  of  contract. 

The  grant  of  jurisdiction  being  In  general 
terms,  and  the  statutes  of  Richard  II.  not  be- 
ing applicable,  the  only  thing  that  can  deter- 
mine the  question  of  Jurisdiction  Is  the  char- 
acter of  the  transaction.  If  It  Is  maritime  ad- 
miralty bus  Jurisdiction,  Otherwise  not.  The 
Bupreme  Court  of  the  United  Btates  has  con- 
sistently held  to  this  theory,  although  Its  opin- 
ion has  fluctuated  as  to  what  was  a  maritime 
transaction. 

The  Jurisdiction  of  courts  of  admiralty  Is 
limited  in  matters  of  contract  to  those,  dnd 
those  only,  which  are  maritime.  The  Orleans 
V.  Phojbus,  11  Pet.  175,  9  L.  ed.  677.  In  that 
case  the  court,  in  holding  tbat  It  bad  no  Juris- 
diction over  a  claim  for  master's  wages  and  ad- 
vaacea  made  by  him  for  the  benefit  of  the  ves- 
sel where  the  vessel  was  employed  on  Internal 
waters,  Intimates  that  the  question  of  its  Juris- 
diction depends  upon  the  maritime  cbaractir 
of  the  transaction. 

In  New  Jersey  Steam  Nav.  Co.  v.  Uerchants' 
Bank,  6  How.  344,  12  L.  ed.  465,  It  Is  said 
that,  because  of  legislative  and  Judicial  Inter- 
pretation of  the  constitutional  grants  of  ad- 
miralty and  maritime  Jurisdiction,  such  Juris- 
diction was  not  limited  to  the  bounds  wttbln 
which  It  had  been  exercised  In  England,  but 
tbat  the  grant  had  reference  to  the  more  en- 
larged Jurisdiction  that  existed  In  other  mari- 
time countries.  The  court  cites  cages  In  which 
the  admiralty  Jurisdiction  had  been  denied 
which  arose  oat  of  other  kinds  of  controversies, 
and  states  that  the  enlarged  Jurisdiction  had 
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been  sustalDed  after  tbe  most  careful  argument 
and  consideration,  stating  that  tbe  Jurisdiction 
In  all  these  cases  Is  maintained  oo  the  broad 
ground  that  the  subject-matter  was  of  admi- 
ralty cognl:tance,  as  the  rl^t  of  action  arose 
out  of  transactions  that  had  occurred  on  tbe 
high  seas  or  within  the  ebb  and  flow  of  the 
tide,  expressly  rejecting  the  common-law  test 
which  was  attempted  to  be  applied,  namelr. 
that  they  arose  within  the  body  of  a  county, 
and  therefore  out  of  the  limits  of  tbe  admiralty. 
The  repotixt  states  that  he  understands  that 
Chief  Justice  Taney  and  Justices  McLean  and 
Wayne  concurred  In  the  opinion  of  Mr.  Jus- 
tice Nelson.  Justice  McKlnley  was  absent. 
Justices  Catron  and  Woodbury  concurred  In  the 
Judgment  on  the  ground  that  the  action  arose 
out  of  a  tort  on  the  high  sea,  which  stood  be- 
yond the  contract ;  and  that  the  locality  of  the 
tort  was  the  loaua  of  the  Jurisdiction.  Mr.  Jus- 
tice Daniel  dissents,  holding  that  the  power 
conferred  on  the  Federal  courts  was  the  Ju- 
risdiction as  It  had  bMD  eatabllabed  in  Eng- 
'ud  at  tbe  time  of  the  ReToIatlon,  Were  It 
not  for  the  fact  that  the  reporter  omits  the 
name  of  Mr.  Justice  Grier  from  the  list  of 
those  who  concur  In  Justice  Nelson's  opinion, 
he  would  be  presumed  to  have  done  so,  since  be 
expresses  no  dissent ;  but,  because  of  such  state- 
ment. It  thua  appears  that  a  majority  of  the 
court  did  not  concur  In  the  proposition  that 
the  admiralty  court  had  Jurisdiction  over  the 
contract. 

And  In  Morewood  v.  Bnequlst,  2S  How.  401, 
16  L.  ed.  Bie,  Mr.  Justice  Grler,  In  referring  to 
New  Jersey  Steam  NaT.  Co.  t.  Merchants' 
Bank,  6  How.  S44,  12  L.  ed.  466,  said  :  "We  then 
decided  that  charter  parties  and  contracts  of 
affreightment  are  'maritime  contracts,'  within 
the  true  meaning  and  construction  of  the  Con- 
stitution and  act  of  Congieea,  and  cognizable 
In  courts  of  admiraltj  by  process  either  fn  rem 
or  in  personam;"  thereby  Indicating  that  he 
concurred  in  the  opinion  of  Mr.  Justice  Nelson 
In  that  case. 

In  distinguishing  tbe  admiralty  Jurisdiction 
in  tort  from  that  in  contract,  tbe  court,  In 
Philadelphia,  W.  &  B.  R.  Co.  t.  Philadelphia 
&  H.  de  O.  Steam  Towboat  Co.  23  How.  209, 
16  L.  ed.  483,  said  tbe  former  depends  entirely 
upon  the  nature  and  character  of  the  contract. 

The  true  criterion  of  whether  contracts  are 
within  the  admiralty  and  maritime  Jurisdiction 
is  their  nature  and  subject-matter, — as  whether 
they  are  maritime  contracts  having  reference  to 
maritime  service,  maritime  transactions,  or 
maritime  casualties  without  regard  to  the  place 
where  they  are  made.  New  England  Mnt.  Ma- 
rine Ins.  Co.  T.  Dunham,  11  Wall.  1,  20  L.  ed. 
90.  Tbe  court  says.  In  each  case  In  the  Su- 
preme Court  tbe  decision  of  the  court  and  the 
reasoning  on  which  It  was  founded  have  been 
based  upon  the  fundamental  inquiry  whether 
the  contract  was  or  was  not  a  maritime  con- 
tract. If  it  was,  the  Jurisdiction  was  asserted ; 
If  it  was  not,  tbe  Jurisdiction  was  denied.  And 
whether  maritime  or  not  depended,  not  up- 
on the  place  where  the  contract  was  made, 
bat  upon  the  subject-matter  of  the  contract. 
U  that  was  maritime,  the  eoatract  was  mari- 
time. This  may  be  regarded  as  the  establlahed 
doctrine  of  the  coart 

But  a  maritime  contract  must  concern  trans- 
portation by  sea.  It  must  relate  to  navigation 
and  maritime  employment.  It  mast  be  one  of 
navigation  and  commerce  on  navigable  water. 
66  L.  K.  A. 


The  Richard  Wlnslow,  18  C.  C.  A.  344,  34  U.  S. 
App.  542,  71  Fed.  426,  Amrming  67  Fed.  250. 

To  give  admiralty  jurisdiction  over  a  con 
tract  as  marittms,  such  contract  must  relabt 
to  the  trade  and  bushiess  of  the  sea;  it  must 
he  essentially  and  fully  maritime  In  Its  char- 
acter ;  It  must  provide  for  maritime  services, 
im  art  time  transactions,  or  maritime  casualties. 
The  Jamee  T.  Furber,  120  Fed.  808. 

The  Jurisdiction  of  admiralty  over  contracts 
depends  primarily  upon  tbe  nature  of  the  con- 
tract, and  is  limited  to  contracts,  claims,  and 
service  purely  maritime,  and  touching  rights 
and  duties  appertaining  to  commerce  and  navi- 
gation. People  e»  reJ.  State  Harbor  Comrs.  t. 
The  America,  34  Cal.  676. 

Admiralty  Jurisdiction  does  not  extend  to 
ships  merely  because  thsy  are  ships,  but  to 
commerce  and  navigation,  and  to  ships  only 
because  they  are  and  while  they  are  used  in 
commerce  and  navigation.  Olsen  v.  Birch,  133 
Cal.  478,  85  Am.  St.  Rep.  216,  OS  Pac.  1032. 

Jorisdlctlon  over  contracts  depends  upon  the 
subject-matter,  nsver  upon  the  character  or  oc- 
cupation of  ths  parties.  Kellum  v.  Emerson, 
2  Curt.  C  C.  19.  Fed.  Cas.  No.  7,669. 

Place  of  contract. 

While  the  rule  has  been  established  that 
jurisdiction  depends  upon  the  character  of  the 
contract,  and  not  upon  the  place  where  the  con- 
tract was  made,  yet  the  Bnglisb  doctrine  on 
that  subject  bad  some  effect  upon  tbe  early  de- 
cisions, and,  as  will  appear  from  the  section 
devoted  to  contracts  for  building  ships,  tbe  Su- 
preme Court  of  tbe  United  States  is  influenced 
by  the  English  doctrine  In  refusing  Jurisdiction 
to  tbe  extent  of  assigning  as  a  reason  for  Its 
decision  tbe  fact  tlut  tbe  contract  Is  made  on 
land,  to  be  performed  there. 

In  Tbe  Jones  v.  Tbe  Massachusetts,  Fed.  Cas. 
No.  7,480,  which  was  a  suit  on  a  bill  of  lading, 
the  rule  seems  to  have  been  followed,  that  ad- 
miralty had  no  jurisdiction  of  a  contract  made 
on  land  and  broken  within  the  boundaries  of  a 
county. 

In  Dean  r.  Angus,  Bee.  S7B,  Fed.  Cas.  Ho. 
3,702,  the  court  says  some  pains  have  been 
taken  to  apply  the  case  of  ransom  bills,  char- 
ter parties,  and  policies  of  insurance,  all  suable 
at  law,  to  tbe  present  suit.  Cliarter  parties 
and  policies  of  insurance  are  written  contracts 
executed  on  land  respecting  certain  specific  con- 
tingencies. It  is  altogether  immaterial  where 
these  contingencies  shall  happen. 

In  t.'Arina  v.  Mauwarlug,  Bee,  199,  Fed.  Cns. 
No.  8,089,  It  Is  said  bills  of  lading,  policies  of 
insoranee,  and  bottomry  bonds,  where  the  Tea- 
sel is  not  hypothecated  agreeably  to  the  mari- 
time law,  are  not  cognizable  In  the  admiralty 
court 

But  it  is  stated  by  the  court,  arguendo.  In 
Steele  t.  Thacber,  1  Ware,  91,  Fed.  Cas.  No. 
13,348,  that  admiralty  has  jurisdiction  of  suits 
on  bottomry  bonds,  and  for  marinws'  wages, 
altboni^  the  contracts  may  be  executed  on  land. 

Looks  of  performanoa. 

For  many  years  tbe  influence  of  tiie  En^Ish 
decisions,  which  confined  admiralty  jurisdiction 

to  matters  taking  place  on  the  hl|^  seas,  pre- 
vented the  admiralty  courts  In  this  country 
from  exercising  Jurisdiction  over  contracts 
which  were  to  be  performed  uimui  the  Internal 
wsters  of  a  state  regardless  jot'  whethen  the 
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water  was  a  oavlgable  water  of  the  TJalted 
States  or  not. 

Thus,  In  Tbe  Thomas  Jefferson,  10  Wheat. 
42S,  S  L.  ed.  358,  tbe  Supreme  Court  of  tbe 
Untted  States  denied  tbe  Jurisdiction  of  ad- 
mlrnlty  OTer  contracts  to  be  performed  above 
the  indnence  of  the  tide.  The  effect  of  tiilfi 
attltnde  of  tbe  Supreme  Court  was  felt  on  the 
decisions  of  the  lower  courts,  and  JurlBdletlon 
was  refused  onlees  a  material  portion  of  the 
perfomumce  of  tbe  contract  was  apcm  tide  wa- 
ter. Bat  when.  Id  Ttae  Genesee  Chief  Flts- 
bngh,  12  How.  448,  13  L.  ed.  10S8.  tbe  court 
announced  that  the  Jurisdiction  depended,  not 
on  tbe  tidal  character  of  the  water,  but  upon 
its  being  a  DSTlgabie  water  of  the  United  States, 
tbe  fetters  were  removed,  and  admiralty  now 
takes  jorlsdlctloD  of  all  contracts  of  a  mari- 
time nature  wbleb  are  to  be  performed  on  a  nav- 
IgBble  water  of  the  Dnited  States,  although  It 
Is  wholly  within  tbe  limits  of  a  state. 

The  attempt  to  bring  the  contract  wltbin  the 
tide  Is  llluatrated  by  the  following  cases : 

If  a  shipment  of  goods  begins  and  ends  with- 
in water  subject  to  admiralty  Jnrlsdtctlon,  tbe 
fact  that  dnrlng  tbe  transit  tbey  pass  throngb 
a  canal  does  not  deprive  admiralty  of  Jurisdic- 
tion over  a  suit  to  collect  the  freight  money. 
Honteith  v.  KIrkpatrIck,  3  Blatcbf.  279,  Fed. 
Cm.  No.  9,721. 

Therefore,  admiralty  has  Jurisdiction  over 
breach  of  contract  to  transport  property  on  a 
canal  between  different  ports  on  a  tidal  river. 
Tan  Santwood  v.  The  John  B.  Cole,  4  X.  Y. 
Legal  Obs.  878.  Fed.  Caa.  No.  16,876. 

Admiralty  has  Jurisdiction  over  a  charter 
party  to  transport  lumber  through  a  canal  and 
tidal  river.    Dunbar  v.  Weston,  93  Fed.  472. 

Admiralty  has  Jurisdiction  of  a  suit  upon  a 
contract  for  supplies  famished  a  vessel  wblch 
was  engaged  In  navigating  tidal  waters,  al- 
though a  portion  of  her  voyage  was  along  an 
Inland  canal.  M'Lelland  v.  Tbe  Robert  Morris, 
1  Wall.  Jr.  33,  Fed.  Cas.  No.  8,896. 

But  not  oC  contract  of  affreightment  where 
the  goods  were  to  be  carried  most  at  the  wsy 
by  canal,  kind  only  a  relatively  abort  distance 
OD  tide  water.  Wallls  v.  Chesney,  4  Am.  L. 
Reg.  307.  Fed.  Cas.  No.  17,110. 

Vemmt  employed  to  go  from  one  seaport  to 
another  through  a  canal,  and  purchase  a  cargo 
of  oysters,  and  plant  them,  perform  a  maritime 
aerrlce.  Hart  v.  Enterprise.  S  W.  N.  C  172, 
Fed.  Cas.  No.  6,161. 

In  I/>wry  v.  The  E.  Benjamin,  4  Clark  (Pa.) 
25,  Fed.  Cas.  No.  8.582,  the  district  court  took 
Jurisdiction  of  au  action  npon  a  contract  of  af- 
frel^tment  to  be  executed  by  a  vessel  used 
partly  on  canals  and  partly  on  navigable  rivers 
from,  one  part  of  a  state  to  another,  but  the 
libel  was  dismissed  without  cvlnlon  by  the  ctr- 
cnlt  nnirt. 

A  contract  for  carriage  of  goods  between  port 
and  port  within  the  ebb  and  flow  of  the  sea  Is 
sabjeet  to  admiralty  Jurisdiction,  even  thougli 
the  service  Is  performed  by  a  boat  designed  tor 
navigating  a  canal.  Tan  Santwood  v.  Tbe 
John  B.  Cole,  4  N.  T.  Legal  Obs.  873,  Fed.  Cas. 
No.  16,875. 

Admiralty  has  no  JarisdletlDU  of  a  claim  for 
wages  rendered  on  a  canal  twat  dnrlvg  the  nav- 
igation of  the  canal.  Davla  t.  Tba  Bnter^lse, 
Fed.  Caa.  No.  8,632. 

It  has  no  Jurisdiction  of  a  claim  for  a  sea- 
man'a  wages  for  services  rendered  wholly  with* 
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In  a  state.  Brooks  v.  The  Peytona,  2  West. 
Law  Month.  CIS.  Fed.  Cas.  No.  1,959. 

Services  on  a  steamboat  above  tide  water  are 
not  maritime.  Case  T.  Woolly,  0  Dana,  17, 
32  Am.  Dec.  54. 

It  has  no  Jurisdiction  of  a  contract  tOr  tow- 
age to  be  performed  wholly  between  ports  In 
tht  same  state.  Poag  v.  The  McDonald,  Fed. 
Cas.  No.  11,238,  Affirmed  iu  17  Phlla.  Leg.  Int. 
318,  Fed.  Cas.  No.  11,289,  bat  Overruled  hi  The 
Brooklyn,  2  B«i.  647.  Fad.  Caa.  No.  1,988. 

It  has  no  Jurisdiction  of  an  action  for  breach 
of  a  towage  contract  between  ports  situated  in 
the  same  state,  for  the  services  of  a  tow  en- 
gaged entirely  on  Inland  waters.  Abbey  v.  The 
Robert  L.  Stevens,  22  How.  Fr.  78,  Fed.  Cas. 
No.  8. 

In  Tbe  Bolivar,  Olcott,  474.  Fed.  Cas.  No. 
1,609,  It  l8  said  that  admiralty  may  refuse  to 
take  Jurisdiction  of  a  suit  for  wages  on  behalf 
of  one  hired  on  a  small 'vessel  navigating  the 
Interior  waters  ot  the  state,  unless  It  be  shown 
that  tbe  ronedy  In  tbe  local  courts  is  doubtful. 

Contracts  with  boats  and  vesaels  strictly  re- 
lating to  purely  Internal  commerce  of  a  state 
are  not  subjects  of  admiralty  Jurisdiction.  The 
Montauk  v.  Walker,  47  III.  385. 

Under  the  Influence  of  tbe  later  and  better 
doctrine,  however,  the  tact  that  the  contract  Is 
to  he  performed  wholly  within  a  state  Is  Imma- 
terlal,  provided  It  la  upon  a  navigable  water  of 
the  United  States,  and  la  of  a  maritime  nature. 

Admiralty  has  Jurisdiction  over  a  libel  for 
seamen's  wages  on  waters  entirely  within  one 
state.  The  Sarah  Jane.  1  Low.  Dec.  203,  Fed. 
Cas.  No.  12,349;  Tbe  Rio  Grande  v.  Bawson, 
42  Ala.  138. 

Admiralty  has  Jurisdiction  of  a  contract  of 
affreightment  to  be  performed  on  navigable  wa- 
ters, although  the  termini  are  both  within  the 
same  state.  The  Blmlra  Shepherd,  8  Blatchf. 
341,  Fad.  Cas.  No.  4,418. 

But  contracts  to  be  performed  on  waters  not 
navigable  are  not  maritime,  any  more  than  those 
made  to  be  performed  on  land.  Tbe  Belfast,  7 
Wall.  624,  19  L.  ed.  266. 

As  a  principle  of  decision,  the  doctrine  has 
not  received  much  notice  in  this  country  that, 
to  coma  within  the  admiralty  Jnrlsdlctlon.  the 
contract  must  he  one  to  be  performed  oatslde 
the  limits  of  a  county.  The  doctrine  having 
been  so  firmly  estahUsbed  that  tbe  character  of 
the  contract,  and  not  the  place  of  performance, 
is  to  govern,  that  little  attention  has  been  paid 
to  the  latter  condition.  Tbe  rule,  however.  Is 
well  stated  in  Dalley  v.  New  7ork,  128  Fed.  796, 
as  follows :  Jurisdiction  attaches  in  case  of  a 
maritime  contract.  Irrespective  of  the  question 
whether  It  la  to  be  performed  on  land  or  on 
water. 

The  eifeot  of  the  eommerce  oJaute  of  the  Fed- 
eral OonatUution. 

SecUon  8,  t  3,  Art.  I.,  of  the  Federal  Consti- 
tution gives  power  to  C<Higress  to  regolate  com- 
merce among  tbe  several  states;  and.  before  It 
was  perceived  that  the  admiralty  Jurisdiction 
extended  to  all  navlgaUe  wat^s.  Congress 
passed  an  act  regulating  traffic  on  the  Great 
Lakes,  and  giving  admiralty  courts  Jurisdiction 
of  controverales  arising  under  the  act 

Tbe  Supreme  Court  ot  the  United  States  held 
that,  nnder  the  act  of  1846,  the  admiralty  Juris- 
diction of  contracts  to  be  performed  on  the 
Great  T^kes  was  limited  to  those  concerning 
vessels  employed  In  navigation  be^een  placea 
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In  different  etstea;  and,  nnder  tbls  Brant  of 
power,  admlraltr  haa  no  Jurisdiction  of  a  aatt 
on  a  bill  of  lading  l«tween  porta  In  the  same 
state,  althoagh  the  Teasel  Is  bound  on  a  Toyage 
between  different  states.  Allen  v.  Newberry,  21 
How.  244,  1«  L.  ed.  110. 

Since  this  decision  was  rendered  later  than 
that  In  The  Giaieeee  Chief  r.  Fitzhugh,  12  H(w. 
44S,  18  L.  ed.  1058,  the  reasonable  implication 
Is  that,  In  the  opinion  of  the  court,  the  admiral- 
ty Jurisdiction,  although  extending  over  all  nav- 
igable waters  In  matters  of  tort,  did  not  do  so 
In  matters  of  contract ;  but  that  Jurisdiction  In 
the  l«.tter  cases  must  be  conferred  by  Congress 
under  the  commerce  clause.  And  remarks  In 
Maguire  t.  Card.  21  How.  248,  16  L.  ed.  118, 
Indicate  that  auch  was  the  opinion  of  the  court. 
But  this  misconception  was  corrected  In  The 
Belfast.  7  wall.  624,  IB  L.  ed.  266.  which  beld 
that  the  admiralty  Jurisdiction  does  not  depend 
upon  the  power  to  regulate  commerce. 

So,  the  fact  that  the  contract  of  affreight- 
ment Is  to  be  performed  wholly  between  ports 
within  the  same  state  does  not  exclude  the  Juris- 
diction of  admiralty.  The  Mary  Washington.  1 
Abb.  (U.  8.)  1,  Fed.  Cas.  No.  9,228.  The  opin- 
ion was  delivered  by  Chief  Justice  Chase,  who 
said  that  the  commerce  clause  of  the  Federal 
Constitution  had  no  application  to  the  question, 
and  that  Jurisdiction  over  contracts  was  as 
folly  within  the  admiralty  Jurisdiction  as  that 
over  torts,  which  had  recently  been  assumed 
the  Supreme  Court  of  the  United  States. 

And  admiralty  has  Jurisdiction  of  sntts  for 
seamen's  wages  earned  on  a  vessel  of  less  than 
(i  tons'  burden,  engaged  In  carrying  trelgbt  and 
passengers  upon  navigable  waters.  The  Pioneer, 
21  red.  4X6. 

But  the  uncertainty  created  by  Allen  v.  New- 
berry, and  Hagnlre  v.  Card,  had  Its  effect  upon 
the  lower  court  decisions.  It  being  held  that 
there  was  no  Jurisdiction  of  a  contract  for  car- 
riage of  passengers  between  ports  In  same 
state,  although  the  vessel  was  on  a  voyage  be- 
tween ports  In  different  states,  Whltaker  v. 
The  Fred  Lorents,  2  West.  Law  Month.  620, 
Fed.  Cas.  No.  17,527. 

Conversely,  It  was  beld  that  a  contract  for 
wages  between  ports  of  adjoining  states  on  tide 
water  Is  within  admiralty  Jurisdiction.  Smith 
V.  Pekln,  Gilpin.  203,  Fed.  Cas.  No.  18,090. 

Xtcesaity  of  Ueit. 

From  the  fact  noted  In  the  diaensslcm  of  tbe 
English  decisions,  that  tbe  principal  ground 
upon  which  the  common-law  courts  permitted 
admiralty  to  exercise  Jurisdiction  was  the  ex- 
istence of  a  lien.  It  has  been  suggested  that  a 
Hen  was  necessary  to  give  Jurisdiction  In  this 
country,  and  Judge  Peters  said  that  the  Juris- 
diction depended  on  the  existence  of  a  Hen. 
Gardner  v.  The  New  Jersey,  1  Pet.  Adm.  223, 
Fed.  Cas.  No.  6,233. 

This  Impression  was  Increased  by  Cutler  v, 
Rae.  7  How.  729,  12  L.  ed.  890,  In  which  the 
court.  In  holding  that  It  bad  no  Jnrlsdlctton  of 
a  suit  for  average  after  the  property  bad  been 
delivered  to  tbe  consignee,  used  language  indi- 
cating that  tbe  admiralty  jurisdiction  depended 
upon  the  existence  of  a  lien ;  and  Vandewater 
V.  Mills.  19  How.  82,  15  L.  ed.  554.  In  which  the 
court.  In  refusing  Jurisdiction  of  a  suit  for 
breach  of  contract  as  to  tbe  employment  of  a 
vesHel.  Implied  that  Che  Jurisdiction  depended  on 
the  existence  of  a  lien.  But  ft  in  said  In  Haller 
V.  Fox,  61  Fed.  298.  that  Cutler  v.  Rae  Is  to 
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be  considered  as  overmled  1^  New  En^^and 
Mut.  Marine  Ins.  Co.  v.  Dunbam,  11  Wall.  1, 
20  L.  ed.  90. 

And  it  Is  certain  that  it  Is  now  settled  that  a 
lira  ts  not  necessary  to  support  the  Jurisdic- 
tion. 

The  existence  of  a  Hen  Is  not  necessary  to 

give  admiralty  Jurisdiction  of  a  suit  for  sea- 
men's wages;  and  the  court  may  take  Jurisdic- 
tion of  such  sulf  In  case  the  services  are  ren- 
dered to  a  vessel  which  has  been  placed  In  pos- 
session of  a  receiver  appointed  by  a  state  court. 
The  Besolute,  168  U.  S.  487,  42  L.  ed.  633,  18 
Snp.  Ct  Uep.  11?. 

A  maritime  Hen  Is  not  essential  to  give  Juris- 
diction to  courts  of  admiralty.  Maury  v.  Colli- 
ford,  4  Woods,  118,  10  Fed.  388. 

The  notion  that  admiralty  has  no  Jurisdiction 
Independently  of  Hen,  no  power  to  give  damages 
In  a  personal  action  for  breach  of  a  maritime 
contract,  has  been  long  since  exploded  In  this 
country.  Oakes  v.  Richardson,  2  Low.  Dec.  173, 
Fed.  Caa.  No.  10,390. 

Admiralty  bas  Jurisdiction  of  an  action  by 
tbe  chartei-er  against  tbe  owner  of  tbe  vessel 
for  Isreaeta  of  contract  in  not  proceeding  to  the 
port  of  loading.  The  Jurisdiction  does  not  de- 
pend upon  the  fact  that  tbe  cargo,  or  some  por- 
tion of  It,  has  been  put  on  board  the  vessel. 
Ibid. 

Tbe  furnishing  of  supplies  to  a  vessel  In  a 
horns  port  being  a  maritime  contract,  admiral^ 
has  Jurisdiction  of  suits  In  personam  against 
the  owners,  even  though  no  Hen  exists.  The  at- 
tempt was  made  to  establish  the  principle  that 
no  liability  on  the  itart  of  the  owners  existed  It 
the  sblp  was  not  bound ;  but  the  court  says : 
"I  do  not  find  tbls  position  supported  by  the 
weight  of  authority  In  this  country."  The 
court  continues :  "So  far  as  I  can  dud,  al- 
though from  time  to  time  the  attempt  has  been 
made  to  fasten  such  a  doctrine  upon  the  admi- 
ralty courts  of  this  country,  at  no  time  has  It 
ever  been  beld  that  their  Jurisdiction  la  re- 
stricted to  cases  In  which  there  Is  a  right  to 
proceed  in  rem."  Schultz  v.  Bosman,  6  Hughes, 
98,  Fed.  Caa.  No.  12,488. 

If  the  cause  la  maritime  In  Its  nature  admi- 
ralty is  not  deprived  of  Its  Jurisdiction  by  the 
fact  that  it  is  in  pttrsonam,  and  not  in  rem. 
New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank, 
6  How.  844,  12  L.  ed.  465. 

Juriadtetion  ooiiiiot  be  oonferred  by  sfofe  lav. 

The  power  of  tbe  Federal  courts  being  de- 
pendent upon  tbe  Federal  Constitution,  It  would 
seem  self  evident  that  It  could  not  be  affected 
In  uny  manner  by  state  laws.  Yet  the  admiral- 
ty Jurisdiction  was  so  closely  coupled  with  the 
enforcement  of  Hens  that  It  was  sometimes  im- 
agined that.  If  a  Hen  existed  oo  a  vessel,  admi- 
ralty could  enforce  It,  altbouf^  it  was  created 
ity  R  state  law,  and  not  connected  with  a  mari- 
time contract. 

In  The  Tonng  Mechanic.  2  Curt.  C  C.  404. 
Fed.  Cas.  Ko.  18,180,  the  question  was  whether 
a  lien  could  be  enforced  upon  a  domestic  vessel 
for  materials  furnished  for  Its  construction. 
Mr.  Justice  Curtis,  without  directly  considering 
whether  or  not  the  contract  was  of  a  maritime 
nature,  announced  that  the  Hen,  If  any,  exists 
by  the  local  law.  It  by  that  law  it  exists,  it 
may  be  enforced  In  the  admiralty.  And  be  then 
proceeds  to  cooslder  the  question  whether  or 
not  ft  existed  by  the  local  law.  and,  having  de- 
cided that  It  did,  he  enforced  It.  B.ilt,.whether 
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this  wu  cpon  the  ground  that  tbe  cue  wts 
wltbln  tbe  JnrlsdlctloD  becaoie  of  tba  ezlatenM 
of  tlie  Ilea,  or  becatue  the  contract  wai  of  a 
marttEme  nature,  does  not  appear. 

Bat  tbe  true  rule  la  tliat  Jurlodlctloa  la  con- 
ferred bj  the  character  of  the  trannctton  or 
omtract,  and,  If  that  !■  Buch  as  to  omfer  Juris- 
diction,  admiralty  mar  enforce  a  Hen  although 
created  by  a  atate  law,  but,  If  the  traamctton 
wlIT  not  of  Itself  confer  It,  the  Jnrledictlon  la 
not  aided  by  the  existence  of  a  Uen  under  the 
state  law. 

Whenever  a  lien  exists  by  tbe  local  law  for 
repairs  or  work  done  on  a  domestic  Tessel  It 
may  be  enforced  In  the  admiralty.   The  Uarlou, 

1  Story,  72,  Fed.  Cas.  No.  9.087. 

Where  the  contract  is  maritime.  Wearer  v. 
The  8.  G.  Owens,  1  Wall.  Jr.  369,  Fed.  Cas. 
No.  17.310. 

Admiralty,  bavlog  Jurisdiction  of  a  contract 
to  fumiah  supplies  to  a  vessel  In  her  home  port, 
BDoy  CTforce  a.  lien  for  such  supplies  If  given  by 
the  local  law.  The  IllinolB,  2  Fllpp.  883,  Fed. 
Cas.  No.  7,005. 

That  a  stale  law  creates  a  Iten  on  a  vessel 
for  Its  construction  does  not  bring  the  contract 
within  tbe  Jurisdiction  of  admiralty.  McHaster 
▼.  One  Dredge,  96  Fed.  832. 

JnrlsdlctloD  cannot  be  conferred  upon  the 
admiralty  court  by  state  laws.  The  Chnsan,  2 
Story,  460,  Fed.  Cas.  No.  2,717;  The  H.  E. 
Wlllard.  62  Fed.  387,  Affirming  63  Fed.  598 ; 
HaellerwelsM  r.  Pile  DriTer  BL  O.  A.  60  Fed. 
1000. 

The  Supreme  Court  at  one  time  seemed  In- 
clined to  surrender  a  Jurisdiction  which  right- 
fully  belonged  to  It. 

In  Maguire  t.  Card,  21  How.  248,  16  h.  ed. 
118,  Followed  In  Boaeh  v.  Cbapman,  22  How. 
129,  16  L.  ed.  294,  It  was  held  that  admiralty 
courts  cannot  entertain  Jurisdiction  to  enforce 
a  lien  given  by  Btlite  laws  against  a  domestic 
vessel,  tbe  coort  saying :  We  have  deter- 
mined to  leave  all  these  liens  depending  upon 
state  laws,  and  not  arising  out  of  a  maritime 
contract,  to  be  enforced  In  tbe  state  courts, 
thereby  correcting  tbe  error  originating  In  The 
General  Smttb,  4  Wheat.  439,  4  L.  ed.  609. 
and  enforced  in  Peyroux  v.  Howard,  7  Pet.  324, 
8  L.  ed.  700. 

According  to  that  role,  The  Troy,  4  Blatcbf. 
S5S,  Fed.  Cas.  No.  14,192,  held  that  there  was 
no  Jurisdiction  to  enforce  In  rem  a^  contract 
for  supplier  to  a  domestic  vessel.  In  that 
case  a  lien  was  given  by  the  local  law,  which 
tbe  court  refused  to  enforce  because  the  con- 
tract was  not  of  a  character  of  which  the  court 
coald  take  cognisance. 

Dot  the  error  of  thoae  cases  was  snbsegnently 
corrected  In  Tbe  Lottawanna.  21  Wall.  558,  22 
1*  ed.  654. 

Because  of  the  Jurisdiction  of  admiralty,  the 
state  legislatures  cannot  create  liens  of  a  mari- 
time character  which  can  be  enforced  by  the 
state  courts.  Therefore,  admiralty  Jurisdiction 
to  enforce  a  Men  for  materials  fnraished  a  ves- 
sel In  her  home  port  Is  ezclualve.  Crawford  v. 
The  Caroline  Reed,  42  Cal.  472. 

The  admiralty  courts  have  exclusive  Jurisdic- 
tion of  admiralty  remedies  upon  contracts  of  a 
maritime  nature,  and  state  statutes  cannot  con- 
fer each  Jurisdiction  on  the  atate  coarts.  Bird 
V.  The  Josephine,  80  N.  T.  24 ;  Ferron  t.  Hob- 
ford,  54  Barb.  208. 

But  tbe  Alabama  court  held  that  In  case  of 
supplies  or  materials  furnished  a  vessel  In  her 
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home  port  the  state  statute  may  give  a  lien 
which  may  be  enforced  in  the  state  courts. 
Scatcberd  Lumber  Co.  v.  Bike,  113  Ala.  555,  59 
Am.  St.  Bep.  147,  21  Bo.  186 ;  Shearer  t.  City 
Nat.  Bank,  115  Ala.  868,  22  So.  151. 

b.  Scope  of  iuriadloUon. 

When  It  is  understood  that  the  admiralty 
Jarlsdictlon  as  conferred  the  Federal  Con- 
stitution is  not  limited  by  the  English  statutes 
or  the  decisions  of  the  common-law  coorts,  the 
questlMi  arises  as  to  what  Its  scope  really  Is. 
Mr.  Justice  Story  perhaps  had  as  much  to  do 
with  settling  that  question  as  any  one  man. 
In  tbe  important  case  of  De  Lovlo  v.  Bolt,  2 
Gall.  80S,  Fed.  Cas.  No.  8,776,  which  Involved 
the  question  of  Jurisdiction  over  marine  Insur- 
ance. h«  said:  The  marltlms  Jarlsdictlon  con- 
ferred by  the  Federal  Constitution  upon  the 
United  States  courts  had  reference  to  maritime 
Jurisdiction  which  commercial  convenience, 
public  policy,  and  national  rights  have  contrib- 
uted to  establish  with  slight  local  differences  all 
over  lEurope.  That  Jurisdiction,  In  short, 
which,  collecting  the  wisdom  of  the  civil  law, 
and  combining  It  with  the  usages  of  tbe  sea, 
produced  the  venerable  Consolato  del  Mare,  and 
still  continues  in  Its  decisions  to  regulate  the 
commerce,  the  Intercourse,  and  the  warfare  of 
mankind.  The  delegation  of  authority  to  the 
Federal  courts  comprehends  all  contracts 
wherever  they  may  be  made  or  executed,  what- 
ever may  be  the  form  of  the  stipulations  which 
relate  to  the  navigation,  huslness,  or  commerce 
of  tbe  sea.  Within  the  appellation  "maritime 
contracts"  are  Included,  among  other  things, 
charter  parties,  affreightments,  marine  hypothe- 
cation, contracts  for  marine  service  In  building, 
repairing,  supplying,  and  navigating  ships,  con- 
tracts between  part  owners  of  ships,  contracts 
and  quasi  contracts  respecting  averages,  con- 
tributions, and  Jettisons,  and  policies  of  Insur- 
ance. 

In  The  Jerusalem,  2  Gall.  34S,  Fed.  Cas.  No. 
7,294,  Justice  Story  saya :  "In  my  Judf^nent, 
— and  I  speak  after  having  given  the  subject  a 
very  grave  consideration, — the  admiralty  bos 
always  rightfully  possessed  Jurisdiction  over 
ail  maritime  contracts." 

In  Tbe  Volunteer,  1  Samn.  5S1,  Fed.  Cas.  No. 
16,991,  Justice  Story  says :  Believing,  as  I  do, 
that  Jurisdiction  over  all  maritime  contracts  la 
a  rightful  Jurisdiction  highly  promotive  of  the 
best  Interests  of  coounerce  and  navigation,  and 
founded  on  the  same  enlightened  wisdom  which 
has  sustained  the  equity  Jarlsdictlon  through 
all  Its  earlier,  as  well  as  later,  perils,  I  cannot 
consent  to  he  the  Instrument  of  surrendering  Its 
powers,  consistent  with  my  own  conscientious 
discharge  of  duty. 

In  Em  parte  Easton.  96  U.  8..  OS.  24  L.  ed. 
378,  It  Is  said:  "Wide  differences  of  opinion 
have  existed  as  to  the  extent  of  the  admiralty 
Jurisdiction ;  but  It  may  now  be  said,  without 
fear  of  contradiction,  that  it  extends  to  all 
contracta,  claims,  and  servlcea  cesentlally  mari- 
time, among  which  are  bottomry  bonds,  eon- 
tracts  of  affreightment,  and  contracts  for  the 
'^veyance  of  passengers,  pilotage  on  the  blf^ 
seas,  wharfage,  agreements  of  eonsortshlp,  sur- 
veys of  Vessels  damaged  by  the  perils  of  the 
seas,  the  claims  of  material  men  and  others  for 
the  repair  and  outfit  of  ships  belonging  to  for- 
eign nations  or  to  other  statea,  and  the  wages 
of  mariners." 

In  Stevens  v.  The  Sandwich,  1  Pet  Adm.  238, 
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Fed.  Ou.  No.  13.40&,  It  to  «ald  that  iTttj  con- 
teat  or  dispute  between  tbe  ownen  and  mnr- 
loers  and  the  ownere  and  bnlldere,  or  eqolppen, 
of  a  ship  for  navt^atlon  oo  the  sea  Is  of  a 
maritime,  uature,  jurisdiction  of  which  la  con- 
ferred upon  the  Federal  coarta  by  the  Constitu- 
tion of  tbe  United  States.  Within  the  cogni- 
sance of  this  Jurisdiction  are  all  alfalra  relating 
to  vessels  of  trade  and  the  owners  thereof  as 
Boch ;  and  all  matters  concerning  owners,  pro- 
prietor of  ships  as  such, — all  cases  of  hypothe- 
cation, pledging  of  tbe  ship  or  vessel  Itself,  or 
an;  part  thereof  at  sea,  and  whatever  to  of  a 
maritime  nature,  either  by  way  of  naTlgntlon 
npMi  the  seas,  or  negotiation  at  or  beyond  the 
sea  Id  tbe  way  of  maritime  trade  or  commerce, 
— also  the  nautlc  right  which  maritime  persons 
have  In  ships,  their  tackle,  etc. ;  likewise  all 
causes  of  oatrlgger  furnishers,  owners,  and  part 
owners  of  ships.  Seamen's  wages  and  con- 
tracts and  debts  for  making  ships. 

Where  the  voyage  and  transportation  are 
over  tide  waters  the  Jurisdiction  of  admiralty  Is 
the  same  in  matters  of  maritime  contracts  as  In 
marine  torts.  The  Belfast.  7  Wall.  624,  18  L. 
ed.  269. 

Admiralty  has  Jurtodlctlon  over  all  maritime 
contracts  in  personam;  and  also  in  rem  where 
there  Is  a  maritime  lien  or  express  pledge.  The 
Draco,  2  Snmn.  157,  Fed.  Cas.  No.  4,057. 

In  Albany  City  Ins.  Co.  v.  Whitney,  70  Pa. 
248,  It  Is  admitted  that  «  bill  of  lading,  charter 
party,  shipping  articles,  and  policies  of  Insur- 
ance are  within  admiralty  Jorisdictlon. 

In  The  Gold  Hunter,  Blatchf.  *  H.  800,  Fed. 
Cas.  No.  6,613,  Betts,  J.,  says,  although  the 
common-law  decUlons  In  Bngland  and  the  pro- 
hibitions which  followed  them  may  have  sus- 
pended or  abolished  tbe  ancient  powers  of  tbe 
admiralty,  that  fact  does  not  necessarily  deter- 
mine the  limits  of  the  Jurisdiction  nnder  the 
Jurisprudence  of  the  United  States.  Tbe  terms 
in  the  Federal  Constitution  which  are  derived 
from  the  civil  law,  or  are  expressive  of  the 
functions  of  courts  acting  under  that  system, 
are  expounded  upon  the  general  principles  which 
govern  the  Interpretation  of  language,  or  by 
blstorlral  evidence  of  the  mode  in  whlcb  the 
same  terms  were  ordinarily  employed  in  the  ad- 
ministration of  that  system. 

In  Morewood  v.  Bnequlst,  28  How.  491,  16 
L.  cd.  1116,  tbe  English  law  on  the  snhjeet  Is  re- 
ferred to  as  the  fluctuating  decisions  of  tbe 
English  common-law  Judges,  which  it  has  iwen 
truly  said  "are  founded  on  no  uniform  principle, 
and  exhibit  illiberal  Jealousy  and  narrow  preju- 
dice." The  errors  of  these  decisions  have 
montly  been  corrected  by  legtolatlon  in  the 
country  of  their  origin;  they  have  never  been 
adopted  In  this  conntry. 

This  broad  Jurisdiction  has  not  been  estab- 
lished without  protest.  There  have  been  Judges 
who  contended  that  the  Jurisdiction  of  the 
American  courts  was  measured  by  that  allowed 
by  tbe  Bngllsb  common-law  Judges. 

In  Bamsay  r.  Allegre,  12  Wheat  611,  6  L. 
ed.  746,  appears  the  first  real  discussion  of  the 
question  of  the  Jurisdiction  of  admiralty  whlcb 
is  to  be  found  In  tbe  opinions  of  tbe  Supreme 
Court  of  the  United  States.  In  that  case  tbe 
question  was  whether  or  not  admiralty  bad  Ju- 
risdiction of  a  suit  In  personam  against  the 
owner  of  a  ship  for  materials  famished  In  her 
home  port,  and  the  case  went  off  opon  the 
ground  that  security  taken  had  not  been  sur- 
rendered up,  and  therefore  there  was  no  rl^t 
66  L.  R.  A. 


of  action  against  the  ship.  Bat  Mr.  Justice 
Johnson  refuses  to  place  his  concurrence  upon 
that  ground,  stating  that  he  thought  It  "hl|^ 
time  to  check  this  silent  and  stealing  progress 
of  tbe  admiralty  In  acquiring  Jurisdiction  to 
which  It  has  no  pretmslons."  He  proceeds  to 
show  that  all  ivetenslon  to  such  jnrlsdlctloD 
was  founded  upon  an  unwarranted  concession 
of  counsel  In  the  case  of  The  Qeneral  Smith ; 
and  further,  that  Jurisdiction  over  such  con* 
tracts  has  been  taken  from  courts  of  admiralty, 
and  tbe  exercise  of  such  Jarlsdictlon  prohibited 
to  them  by  the  common-law  courts  of  Oreat  Brit- 
aln  for  hundreds  of  years.  And  he  states  that  It 
Is  a  fact  of  tbe  most  positive  certainty  and  no- 
toriety, that,  so  far  from  retaining  Jurisdiction 
over  these  contracts  in  personam,  after  being 
driven  from  jurisdiction  in  rem,  that  the  former 
was  first  surrendered,  and  that  In  the  most 
unequivocal  terms. 

e.  nUutraiiOM  of  evenrise  of  furUdteHan. 

1.  Controets  for  iuUMng  and  outfitUng  «h<pt. 

BuOHne. 

The  construction  of  tbe  vessel  is  tbe  first 
step  In  Us  carera:  under  the  maritime  law,  and 
as  a  ward  of  tbe  admiralty.  As  has  been  seen 
tupra,  VII.,  b,  admiralty  has  Jurisdiction  of 
contracts  for  ship  building  under  the  law  as  ad- 
ministered on  the  contlnmt  of  Europe ;  and  Mr. 
Justice  Story  thought  that  tbe  same  rule 
should  obtain  here.  Moreover,  there  are  cer- 
tain GtHUldcratlona,  such  as  that  of  the  extot- 
ence  of  a  lien  and  the  question  as  to  full  per- 
formance of  tbe  contract,  which  would  seem 
naturally  to  bring  the  contract  under  admiralty 
Jurisdiction.  But  the  question  came  before  the 
Supreme  Court  of  the  Uaited  States  at  tbat 
period  just  alter  Justice  Story's  death,  when 
that  court  manifested  an  Inclination  to  retreat 
from  the  position  which  It  had  taken  under  bto 
influence,  and  the  court  held  that  a  contract  to 
build  a  vessel  la  a  contract  made  on  land  to  be 
performed  on  land,  and  not  In  Its  nature  mari- 
time, and  Its  enforcement  is  not  within  the 
Jurisdiction  of  the  admiralty  court  People's 
Ferry  Co.  v.  Beers,  20  How.  893,  15  L.  ed.  961 ; 
Roach  V.  Chapman,  22  How.  129,  16  L.  ed.  294. 

It  will  be  noticed  tbat  tn  making  tbat  deci- 
sion the  court  fell  Into  tbe  language  of  the 
common-law  courts,  and  stated  that  tbe  con- 
tract was  one  made  on  land  to  i>e  performed  on 
land.  That  tbat  Is  not  the  test  of  admiralty 
Jurisdiction  as  administered  In  tbis  country  Is 
abundantly  apparent  from  the  cases  In  which 
the  court  takes  Jurisdiction.  Moreover,  con- 
struction contracts  constitute  the  only  conspic- 
uous exception  which  the  court  has  made  in  Its 
adoption  of  the  general  admiralty  Jurisdiction 
of  continental  Europe.  The  position  of  the 
court  on  this  question  has  not  been  entirely  sat- 
isfactory to  the  profession. 

In  The  Diehard  Busteed,  1  Bprague,  441,  Fed. 
Cas.  No.  11,764,  Judge  Spragae,  who  dellwed 
the  opinion  of  the  coart,  said  tiiat,  upon  exam- 
ining the  opinion  In  People's  Ferry  Co.  v.  Beers, 
he  did  not  feel  constrained  to  consider  it  as  de- 
ciding tbat  contracts  relating  to  the  building 
of  vessels  are  not  maritime.  That  ease  called 
for  the  decIaloD  only  of  the  question  whether 
a  Hen  extoted  by  the  general  nnritUne  law  In 
ftvor  at  the  hollder  imder  the  partlenlar  dr^ 
cnmatances  of  the  case,  the  state  law  glvlns  no 
lien.   The  ease  did  not  call  for  the  decision  of 
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the  questioD  whether  a  suit  In  personam  could 
have  been  ma  In  talced  upon  aacb  a  contract, 
and  Dothloff  la  more  familiar  in  the  admiralty 
Uian  that  aacb  aulta  are  maintainable  where  no 
Hen  exista.  The  Jadge  saya :  "It  aeema  to  me 
moat  reasonable  to  believe  that  the  decision  of 
the  conrt  rested  apon  the  ground  that  no  lien 
arose  from  the  contract,  even  If  maritime ;  and 
that  what  is  said  In  the  opinion  against  the 
maritime  character  of  the  contract  may  be  re- 
garded am  the  reaMning  and  Sictum  of  the 
learned  Judge  who  dellrered  the  opinion, — en- 
titled, Indeed,  to  a  great  deference  and  respect, 
but  not  absolutely  binding."  The  opinion,  In 
■peaking  of  maritime  contracts,  does  so  In  such 
a  manner  as  to  Indicate  that  the  only  contracts 
In  the  mind  of  the  writer  were  those  which 
carry  with  tbem  liens.  The  connection  In  which 
the  abaence  of  Hen  la  urged  to  the  whole  course 
of  the  reasoning  indicates  that  the  question 
whether  the  contract  was  maritime  received  no 
distinct  consideration  as  being  separable  from 
the  qnestton  of  lloi.  The  Jadge  contlnnes :  "If 
It  shoald  be  asked,  why  should  a  contract  for 
labor  upon  a  vessel,  new  or  old,  when  performed, 
on  land,  be  maritime,  I  answer,  because  it  !■ 
necessary,  and  goes  directly  to  fit  that  vessel 
for  UM  upon  the  navigable  waters  of  the  sea. 
The  vessel  Is  designed  exclusively  for  maritime 
pnrposM ;  aba  li  to  be  used  solely  upon  the  sea, 
as  the  inatrument  of  commerce  and  navigation. 
Every  contract  that  U  made,  either  for  the 
creation  or  preservation  of  a  vessel,  and  every 
act  in  the  performance  of  such  contract,  must 
have  reference  to  her  nautical  nse.  Every  tim- 
ber that  li  pat  Into  her  frame,  every  plank  that 
li  bent  upon  ber  hull,  every  seam  that  is  calked, 
must  be  ^flapted,  with  peculiar  skill,  exclusive- 
ly for  nautical  and  maritime  use;  and  almost 
every  question  that  can  arise  under  such  con- 
tract, must  hsve  reference  to  such  use  and 
adaptation,  and  require  the  experience  and  skill 
of  nautical  experts  for  Its  solntlon.  One  of  the 
moBt  frequent  questions  that  arise,  upon  the 
construction  or  repairs  of  a  ship.  Is  of  ber  sea- 
worthiness ;  and  what  question  can  be  more 
peculiarly  end  emphatically  maritime,  and  what 
tribunal  so  appropriate  to  investigate  and  de- 
cide it,  as  a  court  of  admiralty,  if  such  court 
can  answer,  at  all,  the  purposes  of  its  creation  7 
,  .  .  There  Is  no  ground  either  In  reason  or 
authority,  for  a  distinction  between  coutracts 
for  the  construction  and  contracts  for  the  re- 
pair of  a  vessel.  .  .  .  Why  shoald  a  con- 
tract to  repair  or  reconstruct  a  part  of  an  old 
vessel  be  maritime,  and  a  similar  contract  to 
construct  the  same  part  of  a  new  one  not  be ;  or 
why  should  the  making  or  furnishing  a  suit  of 
sails,  a  cable,  or  a  rudder,  for  an  old  ship  be 
maritime,  while  doing  the  same  tor  a  new  ship 
should  not?"  And  the  Judge  concludes  bis  dls- 
cQBslon  as  follows :  "I  cannot  believe  that  all 
contracts  by  material  men  are  to  cease  to  be 
maritime,  or  that  all  admiralty  Jurisdiction 
heretofore  aerclsed  over  liens  created  by  the 
state  enactments  is  to  be  relinquished.  I  cer- 
tainly cannot  presume  that  a  Jurisdiction 
which  has  been  exercised  in  accordance  with  the 
direct  authority  of  Peyroux  t.  Howard,  7  Pet. 
8S4,  8  U  ed.  TOO,  and  In  (Aedlence  to  the  12th 
admiralty  rule  of  the  Supreme  Court,  and  un- 
der which  many  vessels  have  been  sold  and  ti- 
tles acquired.  Is  now  to  be  overturned  as  never 
having  rested  upon  any  legal  foundatltm." 

People's  Ferry  Co.  v.  Beers  was  decided  at  a 
time  whai  the  conrt  seemed  inclined  to  hold 
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that  the  JurisdlctloD  depended  upon  the  exist- 
ence of  a  lien.  This  error  has  bem  corrected 
as  a  general  rule  (suproj  VII.  a). 

And  in  The  Hew  York,  98  Fed.  496,  It  Is  said 
that  New  England  Mut  Marine  Ins.  Co.  v.  Dun- 
ham, 11  Wall.  1,  20  L.  ed.  90,  strongly  Inti- 
mates  that  the  effect  of  People's  Ferry  Co.  v. 
Beers.  20  How.  401,  15  L.  ed.  964,  holding  that 
a  contract  to  build  a  ship  Is  not  a  maritime  con- 
tract. Is  not  to  be  extended  by  Implication  to 
later  cases.  Bat  the  court  bat  clung  to  the 
rule  which  It  adopted  with  reference  to  the 
particular  contract  in  question. 

The  rule  that  a  contract  for  building  a  vessel 
Is  not  maritime  was  followed  In  Edwards  v.  El- 
liott, 21  Wall.  682,  22  U  ed.  487.  The  court 
says:  "Shipbuilding  Is  an  occupation  requir- 
ing experience  and  skill,  and,  as  ordinarily  con- 
ducted, is  an  employment  on  land,  as  muCh  as 
any  other  mechanical  employment ;  and  men  en- 
gage In  the  husInesB  for  a  livelihood  Just  as 
they  do  in  other  mechanical  pursuits,  and  for 
the  same  ptirpoa&  Bblpwrighti,  unlike  the  sea- 
men, have  their  homes  on  the  land,  and  not  on 
the  seas,, and  they  are  aeldom  shipowners,  and 
not  more  frequently  Interested  In  commerce  and 
navigation  than  other  mechanics.  Ships  are 
bonght  and  sold  In  the  market  Just  as  ship  tim- 
ber, engines,  anchors,  or  chronometers  are 
bou^l  and  sold,  even  before  they  are  fully  con- 
structed, and  before  they  are  equipped  for  nav- 
igation :  and  no  reason  Is  perceived  why  a  con- 
tract to  build  a  ship,  any  more  than  a  contract 
for  the  materlala  of  which  a  ship  Is  composed, 
or  for  the  Instrumeuts  or  appurtenances  to 
manage  or  propel  the  ship,  shoald  be  regarded 
aa  marltlnte." 

And  in  The  J.  B.  Sumbell,  148  XT.  8.  1,  87  h. 
ed.  846,  18  Bup.  Ct.  Rep.  408,  It  Is  said,  It  Is 
now  settled  that  a  contract  for  building  a  ship, 
being  a  contract  made  on  land  to  be  performed 
on  land.  Is  not  a  maritime  contract,  and  that  a 
lien  given  therefor  by  local  statute  cannot  be  en- 
forced In  the  admiralty. 

It  Is  thus  seen  that  the  Supreme  Court  re- 
gards the  question  as  settled ;  but.  In  so  doing, 
It  returns  to  the  language  of  the  common-law 
Judges,  which  la  its  application  to  other  con- 
tracts It  has  repudiated. 

Of  course  the  decision  of  the  Supreme  Court 
of  the  United  States  Is  final  upon  this  question, 
and  the  rule  announced  by  It  has  been,  followed 
In  the  following  cases :  The  Norway,  3  Ben. 
163,  Fed.  Cas.  No.  10.359  ;  Foster  v.  EHIe.  6 
Ben.  83,  Fed.  Cas.  No.  4,968;  The  Revenue  Cut- 
ter No.  1,  Brown,  Adm.  76,  Fed.  Cas.  No.  11,- 
718 ;  Norton  v.  Swltzer,  93  U.  S.  366,  23  L.  ed. 
908 ;  The  John  B.  Ketcbam,  38  C.  C.  A.  518,  07 
Fed.  872;  The  Count  DeLesseps,  17  Fed.  460; 
The  Coernlne,  7  Am.  Law  Reg.  S,  Fed.  Cas.  No. 
2,944 ;  The  J.  C.  Rich,  46  Fed.  136 ;  Davis  v. 
Mason,  44  Ark.  563 ;  Blnton  v.  The  R.  R.  Rob- 
erts, 46  Ind.  476;  Sheppard  v.  Steele,  43  N.  Y. 
52,  3  Am.  Rep.  660;  Olsen  v.  Birch,  133  Cal. 
479.  86  Am.  St.  Bep.  21B.  86  Pae.  1082 ;  The  M. 
TutUe  V.  Buck,  28  Ohio  St  665,  18  Am.  Bep. 
270;  Scull  Sbakespear,  76  Pa.  297;  Coryell 
V.  Ferine.  6  Robt.  28 ;  Edwards  v.  Blllot,  84  N. 
J.  L.  06,  85  N.  3.  L.  266,  86  N.  J.  L.  440,  13  Am. 
Rep.  463 ;  Lake  Nav.  Co.  v.  Austin  Electrical 
Supply  Co.  (Tex.  Civ.  App.)  30  S.  W.  832; 
The  Petrel  v.  Dumont,  28  Ohio  St.  602,  22  Am. 
Rep.  897;  Smith  v.  Oregon  Short  Line  B.  Co. 
24  Or.  121,  41  Am.  St.  Bep.  888,  82  Pae.  1040 : 
The  anldins  Star,  0  Fed.  521.    ^  . 
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Aod  It  IB  Immaterial  that  a  Ifeo  Is  sItcq  br 
local  law.   The  William  Wlndom,  78  Fad.  496. 

Admiralty  bas  no  Jnrladlctloo  of  a  suit 
agalnat  a  builder  to  recover  damagea  for  defects 
lo  the  coiiBtructloii  of  a  abip  which  eonitltoted 
a  breaeh  of  the  construction  contract,  discov- 
ered after  the  ship  has  btten  sold  and  employed 
oo  a  Tojage.  Cnnalngham  v.  Hall,  1  Cliff.  43, 
Fed.  Cas.  No.  8.481.  In  that  case  a  decision 
asalnat  the  jnrladletlon  Is  reached  partly  upon 
the  ground  that  contracts  for  ship  building  and 
contracts  for  supplies  In  the  home  port  must 
stand  on  the  same  footing  In  respect  to  the 
question  of  Jnrladletlon,  and  be  goremed  by  the 
same  principles. 

But  if  It  Is  established  that  a  contract  for 
fnmlshing  supplies  to  a  vessel  In  her  home  port 
is  maritime  (see  infra),  the  reasoning  of  the 
latter  case  would  lead  to  an  opposite  conclu- 
sion. 

The  absence  of  Jurisdiction  over  the  entire 
contract  extends  to  the  subsidiary  contracts 
which  may  be  made  for  furnishing  labor  or  snp- 
plles  lo  thu  construction. 

A  contract  to  furnish  materials  for  the  con- 
struction of  a  vessel  Is  not  wltbia  the  Jurisdic- 
tion of  the  admiralty.  I'oung  v.  The  Orpheus. 
2  Cliff.  29,  Fed.  Caa.  No.  18,169. 

A  contract  for  building  and  fitting  a  vessel  Is 
not  a  maritime  contract,  and  therefore  la  not 
the  subject  of  admiralty  Jurisdiction.  Calkin 
V.  United  States,  S  Ct.  CI.  297. 

There  la  no  Jurisdiction  of  a  «>ntract  to  fur- 
nish sails  tor  a  vessel  in  process  of  construc- 
tion. Thorsen  v.  The  J.  B.  Martin,  26  Wis.  488, 
7  Am.  Itep.  91. 

Masts  and  spars  furnished  to  a  vessel  while 
she  Is  in  process  of  construction  are  not  mari- 
time supplies.  OrilTenberg  v.  The  John  Laugh- 
lln,  2  W.  S.  C.  612,  Fed.  Cas.  No.  5,811. 

That  the  vesaci  la  launched  before  the  sails 
are  furnished  does  not  prevent  the  furnishing 
of  the  sails  from  being  construction  work,  and 
Is  not  within  the  Jurisdiction  of  admiralty. 
Wilson  V.  Lawrence,  82  N.  Y.  409. 

Dut  a  few  cases  have  held  that  everything 
done  after  the  launching  of  the  ship  waa  outfit- 
ting wlthiu  the  Jurisdiction  of  admiralty,  and 
not  properly  construction  work. 

Thns,  a  contract  to  funilsh  a  ship  with  the 
means  of  propulsion,  or  to  change  the  mode  of 
her  propnlnlon  after  she  Is  launched  and  afloat, 
Is  a  maritime  one.  The  Eliza  Ladd,  8  Sawy. 
919,  Fed.  Cai.  No.  4,864. 

But  In  The  William  Wlndom,  78  Fed.  406, 
The  Eliza  Ladd  Is  disapproved. 

So,  in  one  case  It  was  held  that  a  contract 
to  furnish  materials  for  the  equipment  of  a  ves- 
sel after  she  is  afloat  is  a  maritime  one.  The 
Revenue  Cutter  No.  2,  4  Sawy.  143,  Fed.  Cas. 
No.  11,714. 

A  contract  to  work  In  eonstmctlng  a  new  hull 
for  a  boat  to  which  the  rigging  and  part  of  the 
materials  of  the  old  one  are  transferred  Is  not 
maritime.  Smith  v.  The  Royal  George,  I  Woods. 
290,  Fed.  Cas.  No.  13,102. 

A  contract  to  furnish  materlala  and  labor  as 
a  plumber  aod  coppersmith  In  the  eonatrnetlon 
of  a  vessel  Is  not  maritime.  Allalr  v.  The 
Francis  A.  Palmer,  8  Week.  Law  Qas.  2S,  Fed. 
Cas.  No.  203. 

Admiralty  has  no  Jurisdiction  of  a  claim  by 
a  laborer  for  services  rendered  In  putting  the 
machinery  of  a  vessel  in  place.  Walter  v. 
Kamchatker,  Fed.  Caa.  No.  17,116. 

Some  decisions  have  turned  npcm  the  queatlim 
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whether  or  not  the  contract  waa  fw  the  oon- 
atructlon  of  a  Teasel,  or  the  fitting  oat  of  one 
already  In  existence. 

A  contract  to  furnish  a  machine  for  an  in- 
completed vessel  Is  not  maritime.  And  it  Is  Im- 
material that,  before  the  machinery  Is  put  in, 
tbe  vessel  la  launched  and  towed  to  the  place 
where  It  Is  to  receive  the  machinery.  The  Par- 
adox. 61  Fed.  860. 

The  placing  in  position  of  the  rlggliig  of  a 
ship  at  a  place  to  which  she  has  been  towed 
with  a  small  cargo  on  board  for  that  purpose  Is 
constrnctiou  work,  and  not  tbe  furnishing  of 
repairs  or  materlala ;  and  admiralty  haa  no  Ju- 
risdiction of  a  claim  therefor.  The  losoo^ 
Brown,  Adm.  405,  Fed.  Cas.  No.  7,060. 

A  contract  for  converting  a  a  cow  Into  a 
dredge  la  for  the  building  of  a  dredge,  and  Is  not 
maritime.  MeUaater  v.  One  Dredge,  05  Fed, 
882. 

The  alteration  of  the  machinery  of  a  ateam- 
boat,  and  putting  In  new  wheels,  are  coutme- 
tlon  work  not  within  the  Jurisdiction  of  ad- 
miralty.   King  V.  Greenway,  71  N.  T.  413. 

But  it  has  been  held  that  work  done  and  ma- 
terials furnished  In  fitting  a  seagoing  vessel  for 
a  different  trade  from  that  for  which  she  was 
originally  dealgned  are  to  he  takm  aa  fumlibed 
for  repairs,  and  uot  for  construction.  The  Irla, 
40  C.  C.  A.  801.  100  Fed.  104. 

So,  a  contract  to  replace  an  inadequate  engine 
with  another  after  the  vessel  has  been  navigated 
Is  one  for  repairs,  and  within  the  Jurladletlen 
of  the  admiralty.   The  L.  B.  X.  08  Fed.  283. 

Services  rendered  on  a  vessel  which,  by  rea* 
son  of  her  being  wrecked,  has  lost  her  docn- 
meots  and  name  In  refitting  and  repalrloff  her 
for  sea,  are  maritime.  The  Frogreaso,  46  Fed. 
202. 

The  mere  fact  that  an  uncompleted  .and  un- 
finlahed  veaael  baa  been  lanncbed  before  ma- 
terials are  furnished  for  her  completion  In  no 
vfRy  Uses  or  determines  her  character.  In  such 
case  the  material  furnished  or  work  perfortued 
1b  in  constructing  tbe  boat  or  vessel,  and  to 
bring  her  Into  existence  as  a  coniplete  entity. 
Smith  V.  Oregon  Short  Une  &  U.  N.  B.  Co.  24 
Or.  121,  41  Am.  St.  Rep.  888,  82  Pac.  1040. 

In  determining  whether  a  contract  to  fur- 
nish materials  for  the  construction  of  a  vessel 
iB  a  maritime  contract  the  test  Is  not  the  loca- 
tion of  the  hall,  aB  to  being  on  the  ways  or 
afloat,  bnt  rather.  Was  she  so  far  finished  at 
tbe  time  that  anything  forth«  done  upon  her 
is,  or  would  In  its  nature  be,  maritime?  Wad- 
dell  V.  The  Daisy,  2  Waeh.  Terr.  76,  8  Pac.  616. 

But  it  has  been  held  that  contracts  to  com- 
plete work  wbere  left  unflnlsbed  by  the  builders 
of  a  vessel  after  she  has  been  launched  and  be- 
come capable  of  being  Identified  as  a  vessel  are 
maritime.  The  Manhattan,  46  Fed.  797. 

So,  the  Wlaeonsbi  court  held  that  the  ga ca- 
tion whether  a  contract  to  furnish  materials  to 
a  vessel  is  or  is  not  maritime  depends  npon 
whether  it  relates  directly  to  actual  commerce 
and  navigation.  This  being  the  test.  It  cannot 
l>e  material  to  the  result  whether  the  contract 
for  the  eonatructlon  or  equipment  Is  to  be  per- 
formed before  the  hull  1>  lanncbed  or  after^ 
wards.  Thorsen  v.  The  J.  B.  Martin,  26  Wla. 
488,  7  Am.  Bep.  01. 

Before  it  was  established  by  the  Supreme 
Court  of  the  United  States  that  construction 
contracts  were  not  within  admiralty  Jnrladle- 
tlon there  was  quite  a  mats  of  autiiorl^  boldliv 
that  they  were  so.  —  . 
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A  contrft«t  to  build  a  Tesml  for  use  on  the 
blgh  was  iB  marlLlme  wlthlu  the  Jurlsdlctloi)  of 
admlraltr.  Head  v.  Hull  of  a  New  Brig,  1 
Btory,  244.  Fed.  Cm.  No.  11,609. 

Id  Harper  v.  The  New  Brls,  OUpln,  686,  Fed. 
Cas.  No.  6,000,  the  court,  upon  the  assumption 
thai  a  eontracl  for  the  bnlldlog  of  a  ship  was 
naritlme,  took  Jurisdiction  of  a  salt  whtch  at- 
tempted to  enforce  a  lien  under  the  state  stat- 
ute. 

A  contract  for  furniahlDg  labor  and  materi- 
als for  the  coDstrnctloD  of  a  vessel  Ifl  a  marl- 
time  contract,  and.  If  a  lien  Is  given  therefor 
br  the  local  law,  U  may  be  enforced  In  the 
admiralty.  Davie  v.  A  New  Brig.  Gilpin,  478. 
Fed.  Caa.  No.  8,648. 

In  The  CalUtv,  2  Ware.  87,  Fed.  Caa.  No. 
2,316,  the  rule  applicable  In  favor  of  a  material 
man  was  assumed  to  be  so  tn  case  of  one  who 
famished  materials  for  the  building  of  the  ves- 
aeL  The  court  says  the  fact  that  contracts  of 
such  character  are  matters  of  admiralty  and 
maritime  Jurtsdlctltm  has  been  too  often  de- 
rided to  admit  of  controversy  at  this  day. 

In  Wick  V.  The  Samuel  Strong,  Newberry, 
Adm.  187,  Fed.  Cas.  No.  17,607,  U  Is  assumed 
that  admiralty  bad  Jurisdiction  of  a  claim  for 
materials  furnished  in  the  construction  of  a 
vessel. 

In  Cnnnlugbam  v.  Hall,  1  Sprague,  404,  Fed. 
Cas.  No.  3,482,  Sprague,  j.,  took  Jurisdiction  of 
a  ault  for  breach  of  a  contract  to  construct  a 
vessel,  but  upon  appeal  the  action  was  dis- 
missed by  the  circuit  court  for  want  of  juris- 
diction. 

In  Boon  v.  The  Hornet,  Crabbe.  42S,  Fed. 
Ca&  No.  1,640,  IIopklnBon,  J.,  Intimates  the 
opinion  that  admlraltx  has  Jurisdiction  over 
contracts  for  bulldlog  ships.  In  that  case  there 
are  expressions  which  would  lead  to  the  con- 
clusion that  Ropklnson,  J.,  was  of  opinion  that. 
If  a  local  law  gave  a  Hen  on  a  vesael  for  any 
cause.  It  brought  the  case  within  the  Jurisdic- 
tion of  the  admiralty  for  the  enforcement  of  tbe 
lien ;  but  tbeie  ezpresslons  must  be  regarded  as 
relating  to  tbe  enforcement  of  a  Hen,  and  not 
to  tbe  acqulaltlon  of  JurlsdlctloD,  for  he  finally 
states  that  It  Is  a  settled  law  of  tbe  admiralty 
that  no  suit  can  be  maintained  there  nnlesa  on 
a  maritime  contract  for  a  maritime  service,  and 
that.  If  the  case  Is  not  of  that  description,  "this 
court  cannot  bold  Jurisdiction  of  It  merely  be- 
cause the  law  of  tbe  state  gave  a  lien  on  the 
veeeeL"  That  "a  lien  given  by  a  state  law  may 
be  enforced  by  a  suit  In  rem  In  tbe  admiralty, 
liDt  It  mnst  be  such  a  suit  as  tbe  admiralty  can 
entertain;  In  other  words.  In  cases  where  the 
contract  or  service  is  maritime,  or  of  the  'ad- 
miralty and  maritime  jurisdiction,'  although 
they  are  not  such  as  would  anthorlxe  a  proceed- 
ing  in  rem  .  .  .  because  there  was  no  lien 
for  them,  yet,  when  the  state  law  supplies  this 
deficiency,  and  gives  tbe  Ken,  the  court  of  ad- 
miralty win  enforce  It." 

By  the  general  maritime  law  of  the  civilized 
world  a  contract  to  build  a  ship  Is  a  maritime 
contract  because  It  has  relation  to  a  ship  as  the 
agent  or  vehicle  of  commerce  upon  navigable 
water.  Tbe  Ellia  Ladd,  3  Sawy.  S19,  Fed.  Cas. 
No.  4,364. 

In  The  Hull  of  a  New  Ship,  2  Ware,  203,  Fed. 
Cas.  No.  6,859,  the  court  enforced  Hens  of  ma- 
terial men  for  services  rendered  In  the  con- 
struction of  a  vesael,  which  were  created  by  the 
local  law.  Thla  must  have  been  on  tbe  theory 
thai  tbe  contract  was  maritime  In  It*  nature, 
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for.  If  admiralty  bad  no  Jurisdiction  ot  tbe 
contract,  the  state  statute  could  not  have  con- 
ferred it.  And  the  court  In  fact  says  that, 
"being  maritime  Mens,  there  Is  no  doubt  that 
they  may  be  enforced  by  proeeedlnga  In  ad- 
miralty." 

In  Ludlngton  v.  The  Nucleus,  2  Am.  Law  J. 
N.  S.  063,  Fed.  Cas.  No.  8,598,  it  was  held  that 
demands  for  materials  fumiahed,  and  labor  be- 
stowed. In  the  coastrnetlon  ot  vessels  not 

launched  are  within  the  admiralty  Jurladlctlon, 
and  may  be  enforced  against  the  Tesael  when 
the  local  law  gives  a  Hen,  provided  they  are 
destined  for  maritime  business  upon  tbe  high 
aeaa  or  tide  waters.  Dut,  the  case  Involving 
the  construction  of  a  vessel  for  use  upon  (he 
lakes.  It  was  held  that  there  waa  no  Jurisdic- 
tion either  upon  general  principles  of  maritime 
law  or  under  the  act  of  Congress  of  184S. 

In  Farmlee  v.  Tlie  Charles  Hears,  Newberry, 
Adm.  107.  Fed.  Cas.  No.  10,766,  It  is  said  that 
all  Jurists  agree  that  contracts  for  the  building 
of  ships  stand  upon  precisely  the  same  ground 
as  contracts  for  repairing,  supplying,  and  navi- 
gating them.  They  are  maritime  contracts  for 
maritime  service,  and  the  admiralty  Jurisdiction 
as  rightfully  attaches  in  the  one  cose  as  the 
other. 

However  in  a  very  early  case  It  was  held  that 
admiralty  has  no  Jurisdiction  of  a  coptract  for 
building  a  vessel.  Clinton  v.  The  Hannah,  Bee, 
419.  Fed.  Cas.  No.  2,898.  Tbe  court  says  the 
contract  of  shipwrights  Is  made  with  persons 
whom  they  know,  or  ought  to  know ;  their  serv- 
ices are  all  executed  within  the  body  of  a 
county  and  mostly  on  di7  land  above  high- 
water  mark ;  their  wages  have  no  reference  to 
a  voyage  performed,  or  to  be  performed ;  tbe 
shipwrights  have  no  Interest  or  concern  what- 
ever Id  tbe  vessel  after  she  Is  on  float  and  the 
merchant  bath  paid  for  her;  and,  lastly,  the 
practice  of  former  times  doth  not  Justify  ad- 
miralty taking  Jurisdiction  of  these  suits. 

When  that  decision  woa  made,  however,  tbe 
court  had  not  escaped  from  the  influence  of  tbe 
common-law  decisions. 

Contracts  for  eonstmetlon  and  fumlsblng  ma- 
terlali  before  launching  are  nonmarltlme  on  the 
theory  that.  If  the  admiralty  had  Jurisdiction, 
it  was  not  exclusive.  Olobe  Iron  Works  Co.  v. 
The  John  B.  Ketcham,  100  Mich.  688,  43  Am. 
St.  Rep.  464,  59  N.  W.  247. 

In  The  Maahattas,  46  Fed.  707,  Hanford,  J., 
says,  If  there  Is  any  reason  tor  a  distinction 
between  contracts  for  balldlng  Teasels  and  thoee 
for  repairing  them,  other  than  the  mere  fact 
that  It  exists  because  tbe  courts  have  created 
tt  by  their  arbitrary  decisions,  It  Is  to  be  found 
in  this:  That  a  maritime  contract  is  d^ned 
to  be  one  having  reference  to  commerce  and 
□avlgatlon.  Tbe  particular  element  essential 
to  give  it  a  maritime  character  is  direct  con- 
nection with  commercial  transactions  or  navl- 
f^tlon;  and  such  connection  Is  lacking  In  a  con. 
tract  to  create  a  new  ship,  or,  if  not  lacking 
entirely.  It  Is  remote  and  contingent,  so  that 
It  Is  not  perceptible  at  the  time  tbe  contract 
goes  Into  effect  as  a  binding  obligation. 

Aepafriny  and  ovtfltting. 

After  tbe  vessel  has  been  completed  and  Is 
ready  to  enter  upon  her  work,  contracts  to  sup- 
ply her  with  necessary  articles  or  provisions 
for  her  use  or  safety,  or  fur  tbe  prosecution  of 
her  voyage,  or  to  repair  her  In  case  ^e  be- 
comes disabled,  are  held  to  be  ot^  maritime 
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nature,  aod,  therefore,  to  be  within  the  Juris- 
diction of  admlraltf.  The  language  of  the 
Supreme  Court  of  the  United  States  haa  been 
bewd  enough  to  Include  all  eootracts  of  this 
elasa  regardless  of  where  they  arose. 

lu  General  Smith,  4  Wheat  488,  4  L.  ed. 
909,  It  la  said:  "No  doubt  la  entertaloed  hy  this 
court  that  the  admiralty  rightfully  poaseaaed 
a  goieral  Jnrladlctlon  In  casea  of  material 
men." 

In  Peyrouz  t.  Howard,  7  Pet.  824,  8  U  ed. 
700,  which  was  a  proceeding  rem  to  en< 
force  payment  for  materials  and  labor  furnished 
In  the  repair  of  a  ahlp,  the  court  says  It  Is  a 
maritime  contract,  and.  If  the  service  Is  to  be 
performed  In  a  place  within  the  Jurladlctlon  of 
the  admiralty,  and  a  lien  Is  given  "by  the  local 
atalute,  the  United  State*  admiralty  court  haa 
Jarladictlon.  The  court  goes  on  to  aay  that  In 
The  General  Smith  It  Is  decided  that  the  Ju- 
risdiction of  the  admiralty  In  such  cases  where 
the  repairs  are  upon  a  domestic  yeaael  de- 
pendB  upon  tlie  local  law  of  the  state.  Where 
the  repaira  have  been  made,  or  necessaries  fur- 
nlabed,  to  a  ahlp  In  a  port  of  another  state,  to 
which  she  does  not  belong,  the  general  maritime 
law  gives  a  Hen  on  the  ahlp  as  security,  and  the 
party  may  maintain  a  suit  in  the  admiralty  to 
enforce  bla  right.  In  case  of  a  domeatlc  veaael, 
if  the  local  law  glvea  a  lien,  It  may  be  enforced 
In  the  admiralty;  bat  the  farther  condition  la 
made,  that  the  place  where  the  repairs  are 
made  must  be  within  the  ebb  and  flow  of  the 
tide  so  as  to  be  within  the  admiralty  Jurisdic- 
tion ;  80  that  It  would  seem  that  to  give  ad- 
miralty Jurisdiction  not  only  the  contract  most 
be  maritime,  bat  it  mnat  have  been  performed 
within  the  ebb  and  flow  of  the  tide. 

In  The  Virgin  v.  Vyfhlus,  8  Pet.  538,  8  L.  ed. 
1036,  It  is  said  that  In  foreign  countries  sup- 
plies and  advancea  for  repairs  and  necessary  ex- 
pendltnrea  of  the  ship  constitute,  by  the  gen- 
eral maritime  law,  a  valid  lien  on  the  ship, — 
a  Hen  which  might  be  enforced  In  our  courts 
of  admiralty. 

And  the  rule  Is  that  Jurisdiction  exists  over 
contracts  for  either  labor  or  supplies.  The 
Jerusalem,  2  Gall.  345,  Fed.  Cas.  No.  7,294; 
The  Blectron,  48  Fed,  689;  Toae  v.  Cockcroft, 
44  N.  T.  416 :  Poole  v.  Kermit,  08  N.  T.  554  ; 
The  IrlB,  40  C.  C.  A.  801,  100  Fed.  104 ;  Zane 
V.  The  Preaident,  4  Waah.  C.  C.  468,  Fed.  Cas. 
No.  18,201. 

All  contracts  for  furnishing  or  refitting  ves- 
sels  are  or  a  maritime  character,  and  may  be  . 
prosecuted  In  a  court  of  admiralty  and  mari- 
time Jnrladlction,  either  M  rem  againat  the 
Teasel,  or  In  peraonain  against  those  liable  to 
pay.  In  caa«  the  necessaries  are  supplied  In  the 
home  port,  so  that  no  Hen  exists,  an  action 
in  personam  may  be  maintained.  The  Stephen 
Allen,  Blatchf.  *  U.  175,  Fed.  Cas.  No.  13.361. 

Thla  broad  Jurisdiction  haa  not  been  estab- 
lished without  some  diaaent. 

In  The  A.  B.  Dunlap,  1  Low.  Dec.  356,  Fed. 
Cas.  No.  613,  it  la  aald  that  the  contracts  of 
material  men  are  not  really  maritime, — at 
least  many  of  them  are  not ;  they  are  In  their 
reaaon  and  origin  much  more  like  those  of  an 
unpaid  vendor  than  like  an  ordinary  maritime 
lien. 

And  In  Gardner  v.  New  Jersey,  1  Pet.  Adm. 
223,  Fed.  Cas.  No.  5,233,  It  Is  held  that  claims 
cannot  he  paid  out  of  money  In  the  registry  of 
the  court,  unless  they  were  Hens  upon  the  ship. 
Bat  it  Is  said  that  claims  of  material  men  for 
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suppllea  furnished  the  ship  are  within  the  ju- 
risdiction of  the  admiralty,  and  conatitate  ■ 
Hen  on  the  ship. 

Until  It  was  perceived  that  the  jurisdiction 
depended  on  the  maritime  character  of  the 
trannction,  and  not  on  the  existence  of  lien,  the 
place  where  the  ahlp  was  to  be  employed,  or 
other  tortnltoua  circumstance,  there  are  some 
discordant  voices.  Thus,  the  question  whether 
the  contract  waa  to  be  performed  on  land  or 
water  haa  been  r^rded  aa  material  In  a  few 
caaea. 

Work  done  upon  a  vessel  In  dry  dock  In  scrap- 
lag  her  bottom  preparatory  to  coppering  her 
Is  not  of  a  maritime  character  within  the 
rlsdlctlon  of  admiralty.    Bradley  v.  Bollea,  Abb. 
Adm.  569,  Fed.  Cas.  No.  1,773. 

A  contract  for  the  repair  of  a  Teaael  In  a 
ship  yard  la  not  maritime,  ao  that  admiralty 
has  no  Jurisdiction  of  an  action  for  Injurlea 
to  It  through  negligence  In  hauling  It  out  of 
the  water.  Hansom  v.  Mayo,  3  Blatchf.  70, 
Fed.  Caa.  No.  11,671.  Affirming  Fed.  Cas.  No. 
11,571a,  where  a  distinction  Is  made  between 
a  claim  tor  labor  or  repaira  actually  performed 
and  the  breach  of  an  executory  contract  for 
their  performance ;  the  court  saying  that  a  ship- 
wright who  has  made  repaira  on  a  vessel  has  a 
remedy  in  admiralty  becauae  he  has  contributed 
to  the  navigability  and  employment  of  the  ves- 
sel. But  the  converse  neither  logically  nor 
legally  holds  true,  that  the  owners  acquire  a 
maritime  .contract  In  the  engagement  of  the 
shipwright  to  perform  the  work,  and  that, 
therefore,  admiralty  had  no  Jurisdiction  of  a 
claim  for  Injuries  cauaed  by  delay  In  the  per- 
formance of  the  work,  or  by  the  breaking  of  the 
cbalL  by  which  the  ship  waa  hauled  out  of  the 
water  so  that  the  ship  alipped  back  and  was 
sunk. 

But  the  doctrine  of  those  cases  could  not  be 
maintained,  and  It  was  suhaequently  held  that 
admiralty  haa  Jurisdiction  of  a  claim  by  an 
owner  of  a  ship  yard  for  aervlcea  rendered  in 
hauling  the  vessel  onto  the  wa^  and  for  use 
of  them  while  she  Is  being  repaired  by  another 
person.  Wortman  v.  Griffith,  3  Blatchf.  528, 
Fed.  Cas.  No.  18,057.  The  court  aays  there  Is 
no  doubt  that  In  cases  where  the  ship  master 
owning  the  ship  yard  and  apparatus  Is  employed 
to  make  the  repairs  the  service  In  question  en- 
ters iDto  and  becomea  a  part  of  the  contract, 
and  la  thus  the  appropriate  aubject  of  admiralty 
Juriadletlon.  And  the  question  la  whether  there 
Is  any  well-founded  distinction  between  a  trana- 
action  of  that  character  and  the  present  one. 
Nelson,  J.,  says :  "I  do  not  go  Into  the  ques- 
tion whether  this  Is  a  contract  made,  or  a 
service  rendered,  on  the  land  or  on  the  water. 
.  .  .  I  have  not  much  reapect  for  thla  and 
other  like  dlstlnettons  that  have  sometimes 
been  resorted  to  for  the  purpose  of  ascertaining 
when  the  admiralty  has,  and  when  It  has  not. 
Jurisdiction.  The  nature  and  character  of  the 
contract  and  of  the  service  have  always  ap- 
peared to  me  to  be  sounder  guldea  for  determin- 
ing the  question." 

The  early  Impreaalon  that  admiralty  had  to 
do  only  with  the  tide  caused  some  expressions 
in  the  declalona  tending  to  indicate  that  there 
was  no  Jurisdiction  In  case  the  vessel  was  not 
employed  on  tide  water. 

Admiralty  Jurisdiction  does  not  extend  to  con- 
tracts relating  to  a  vessel  wholly  engaged  In  the 
internal  commerce  of  a  atate,  antih  as  contracts 
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for  supplies  and  repairs  furnlsbed  to  a  canal 
boat    Fralick  t.  Betts,  13  Uun,  632. 

Admiralty  has  do  Jurisdiction  of  a  suit  to 
compel  payment  tot  mppHea  furnished  to  a  vee- 
sel  engaged  In  merely  Internal  trade.  Ma^ire 
T.  Card,  21  How.  248,  16  L.  ed.  118;  Roach 
T.  Chapman,  22  How.  129,  16  L.  ed.  294. 

But  it  was  also  held  that,  If  repairs  to  a 
domestic  vessel  &t  ber  for  the  aarlgatlon  of 
the  sea,  the  contract  Is  maritime,  and  admi- 
ralty Jurisdiction  Is  not  defeated  by  the  fact 
that  the  vessel  la  actually  employed  in  com- 
merce within  the  state.  Reppert  t.  Robinson, 
Taney,  492.  Fed.  Cas.  No.  11.703. 

Bo>  In  order  to  give  admiralty  Jurisdiction 
«ver  a  contract  for  supplies  to  a  domestic  ship. 
It  must  be  shown  that  the  Teasel  was  Intended 
for  use  on  the  high  seas,  and  that,  therefore, 
the  contract  was  maritime  In  Its  nature.  There- 
fore It  has  DO  Jurisdiction  of  an  action  for 
materials  furnished  and  labor  done  in  hauling 
A  canal  boat  out  of  the  water  and  repairing 
her,  although  the  work  was  done  at  a  point 
where  the  tide  ebbed  and  flowed.  Boon  t.  Tbe 
Hornet,  Crabbe,  429,  Fed.  Caa.  No.  1,640. 

But  admiralty  has  Jurisdiction  of  supplies 
famished  a  steamer  at  tbe  port  at  which  she 
la  enrolled,  when  ahe  la  plying  upon  tide  wa- 
ter from  that  port  to  one  in  another  state  where 
ber  owners  rcstd«.  The  Mtst  v.  Martin,  41  Ala. 
712. 

In  Thorns  v.  Soutbard,  2  Dana,  475,  26  Am. 
Dec,  467,  admiralty  was  held  to  have  Jurisdic- 
tion of  a  BUlt  for  supplies  furnished  In  a  for- 
tiga  port  within  tbe  ebb  and  flow  of  the  tide. 

And  that  case  was  tollowed  In  Case  v.  Wool- 
ley,  e  Dana,  17,  32  Am.  Dec.  B4. 

But  after  the  tide  was  discarded  as  a  test 
«f  admiralty  Jurisdiction  these  decisions  and 
expressions  became  obsolete,  except  so  far  as 
they  applied  to  vessels  employed  on  waters 
which  did  not  constitute  navigable  waters  of 
the  United  States. 

Wherever  an  admiralty  lien  exists  admiralty 
has  Jurisdiction  to  enforce  It.  Since  such  lien 
has  always  been  held  to  exist  In  case  of  re- 
pain  or  fluppUea  fomlahed  to  foreign  veasels. 
such  contracts  have  always  been  held  to  be 
within  admiralty  Jurisdiction. 

Where  repairs  have  been  made,  or  necessaries 
fornlBhed,  to  a  foreign  ship,  or  to  a  ship  In  a 
port  of  a  state  to  which  she  does  not  belong, 
the  general  maritime  law,  following  tbe  civil 
law,  (Ives  the  party  a  lien  on  the  ablp  itself 
for  bla  security,  and  he  may  well  maintain  a 
flult  in  rem  In  the  admiralty  to  enforce  his  right. 
The  General  Smith,  4  Wheat.  438,  4  L.  ed.  609. 

With  reference  to  Ramsay  v.  Allegre,  12 
Wheat.  611,  6  U  ed.  746,  Mr.  Justice  Story 
aays.  In  Andrews  v.  Wall.  3  How.  568,  %1  L.  ed. 
729:  It  is  within  my  own  personal  knowledge 
that  all  the  Judges  of  tbe  court,  except  tata,  at 
that  time  concurred  In  the  <wtailwi  that  tbe  case 
was  one  of  a  maritime  nature,  wltbln  the  Ju- 
risdiction of  tbe  admiralty. 

In  The  Aurora,  1  Wheat.  96,  4  U  ed.  46,  it 
Is  said  that  It  Is  undoubtedly  true  that  material 
men  and  others,  who.fnmtsh  sopplles  to  a  for- 
«lgn  ship,  have  a  lien  on  tbe  ship,  and  may 
promed  In  admiralty  to  enforce  It. 

Necessities  furnlsbed  a  vessel  In  a  foreign 
port  give  a  right  to  a  Iten  upon  ber,  which  may 
be  enforced  in  the  admiralty.  Tbe  Stephen 
Allen,  Blatcbf.  &  H.  17S,  Fed.  Cas.  No.  13,361 ; 
The  Chnsan,  2  Btoty,  460,  Fed.  Caa.  No.  2,717 : 
<rhe  Ealorama,  10  Wall.  204,  19  L.  cd.  941 ; 
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North  V.  The  Eagle,  Bee,  78,  Fed.  Cas.  No. 
10,300. 

And  the  rule  applies  to  supplies  furnlsbed  the 
vessel  in  a  port  of  a  state  other  than  where 
she  belongs.  Wblttock  v.  Thales.  20  How.  Pr. 
447,  Fed.  Caa.  No.  17,578. 

When  It  la  remembered  that  the  jurisdiction 
depends  on  the  character  of  the  contract,  and 
not  on  the  existence  of  the  lien,  no  dlfBculty  Is 
pxperlenced  In  upholding  the  Jurisdiction,  even 
In  case  of  supplies  or  repairs' furnished  a  domes- 
tic vessel  In  her  home  port.  And  such  rule 
Qnally  prevailed. 

Admiralty  has  Jurisdiction  of  a  contract  to 
rurnlsh  supplies  or  repairs  to  a  domestic  vessel. 
Turner  v.  Beacham,  Taney,  B8S,  Fed.  Cas.  No. 
14,252 ;  Portland  Butchering  Co.  v.  The  Wll- 
lapa,  ^5  Or.  71,  34  Pac.  689;  The  Petrel  v. 
Diimont,  28  Ohio  St.  602,  22  Am.  Rep.  397 ; 
Murphey  v.  Mobile  Trade  Co.  49  Ala.  430; 
Schuchardt  v.  The  Angelique,  Fed.  Cas.  No. 
12,483b;  Bird  v.  Tbe  Josephine,  39  N.  X.  24  ; 
Raymond  t.  The  Kllcn  Stewart,  6  McLean,  269, 
Fed.  Cas.  No.  11,594. 

That  the  state  statute  gives  a  remedy  to 
enforce  a  lieu  for  materials  furnished  in  the 
repair  of  a  domestic  vessel.  In  tbe  nature  of  a 
bill  in  equity  to  foreclose  a  mortgage,  does  not 
deprive  admiralty  of  Jurisdiction  of  tbe  pro- 
ceeding, or  entitle  the  stats  court  to  entertain 
it.   Pelham  v.  The  B.  F.  Woolsey,  8  Fed.  457. 

The  idea  that  a  Hen  was  necessary  to  tbe 
Jurisdiction,  and  that,  therefore,  no  Jurisdiction 
existed  in  case  of  supplies  to  domestic  vessels, 
appears  very  prominently  In  a  few  early  cases. 

Admiralty  bfts  no  Jurisdiction  of  a  claim  on  a 
contract  for  repairs  made  at  a  place  where  the 
owner  Is  represented  by  an  agent  with  funds. 
Frltchard  v.  The  Lady  Uoratla,  Bee,  107,  Fed. 
Cas.  No.  11,438. 

There  is  no  Hen  for  repairs  upon  a  domestic 
ship  which  win  bring  the  case  within  the  Ju- 
risdiction of  admiralty.  Even  though  the  own- 
era  are  nonresidents,  If  the  supplies  are  fur- 
nished when  ihe  ship  Is  not  on  a  voyage,  ad- 
mli*alty  has  no  Jurisdiction.  Shrewsbury  v. 
The  Two  Friends,  Bee,  4SS,  Fed.  Cas.  No. 
12,810. 

An  account  for  provisions  furnished  tbe  com- 
mander of  a  vessel,  or  for  articles  for  her  use 
when  not  on  a  voyage,  or  In  a  foreign  port.  Is 
not  within  tbe  admiralty  Jurisdiction.  Bains 
V.  The  James  &  Ca^erlne,  Baldw.  544,  Fed. 
Cas.  No.  756.  Tbe  court  aays,  with  reference 
to  tbe  claim  before  It,  that  tbe  contract  Is  to  be 
performed  on  land,  the  credit  Is  not  given  or 
accepted  on  express  pledge  of  the  ship.  It  pre- 
sents no  one  feature  of  a  marine  contract  or  a 
maritime  attribute  or  quality  to  which  any 
part  of  admiralty  or  maritime  law  can  apply. 
The  court  further  says  that,  since  tbe  extension 
of  admiralty  Jurisdiction  beyond  tbe  line  es- 
tablished in  England  Is  necessarily  a  depriva- 
tion of  the  right  of  trial  by  Jury,  and  a  substi- 
tute of  the  civil  for  the  common  law  in  cases 
cognizable  only  by  the  latter  In  1774,  any  con- 
strnctloD  which  will  give  the  terms  "admiralty" 
and  "maritime  Jurisdiction"  a  more  expanded 
meaning  than  the  terms  had  la  England  must 
be  rejected.  And  that  the  7tb  Amendment  of 
the  Federal  Constitution,  preserving  the  right 
of  trial  by  Jury,  applied  to  all  cases  and  suits 
which  the  common  law  recognizes  among  Its  old 
and  settled  proceedings.  In  which  legal  rights 
are  to  be  ascertained  and  legal  remedies  ad- 
ministered. I 
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And  when,  Jnst  after  Justice  Btory'fl  Oeatb, 
tbe  Snpreme  Court  of  tbe  Uoited  Stfttes  seenied 
about  to  retrace  tta  steps  on  the  qneetloii  of 
Jurlidlctloii,  and  held  that  a  lien  waa  neceaiary 
to  uphold  the  Jarlfdictton ;  and  when  In  Pratt 
T.  Reed,  10  How.  369,  15  L.  ed.  680,  It  held 
that  to  create  a  lien  on  a  vessel  for  supplies 
within  tbe  jurisdiction  of  admiralty  there  must 
have  been  ctrcumstances  of  pressing  necessity 
for  supplies  and  repairs  and  Implied  hypotheca- 
tion to  procure  them;  and  when,  fnrthermore. 
It  altered  tbe  12th  admiralty  rule, — It  seemed 
about  to  abandon  Jurisdiction  over  contracts  tor 
fluppliea  to  domestic  vessels ;  and  several  state 
courts  and  some  lower  Federal  courts  held  that 
th«  jnrlsdletion  did  not  exist. 

In  Mercitt  v.  Sackett.  12  Law  Rep.  Sll,  Fed. 
Cas.  No.  9,484,  It  was  held  that  Jurisdiction 
of  suits  In  personam  for  materials  furnished  to 
domestic  vessels  was  taken  from  the  admiralty 
coorts  by  practice  rule  12,  which  permitted  a 
suit  in  rem  or  in  personam  in  case  of  supplies 
to  a  forelsn  vessel,  and  provided  that  "the  like 
proceedings  in  rem  sball  apply  in  cases  of  do- 
mestic ships  where,  by  the  local  law,  a  Men  is 
given  to  material  men  for  suppltes,  repairs,  or 
other  necessaries."  The  court  said,  with  re- 
spect to  materials  furnished  to  a  vessel  In  her 
home  port.  It  Is  to  be  observed  that  It  Is  only 
by  virtue  of  the  lien  given  by  the  state  law  that 
the  admiralty  Jurisdiction  Is  held  to  attach. 
The  ground  on  which  the  doctrine  rests  Is  that, 
while  the  lien  given  by  the  local  law  Is  to  be 
regarded  as  In  Its  nature  maritime,  and  there- 
fore fit  to  he  enforced  by  admiralty  process,  yet, 
that  no  Hen  Is  given  by  the  general  maritime 
law ;  the  contract  being  but  the  ordinary  per- 
sonal trsnsactlon  between  parties  residing  In 
the  same  place,  and  the  exigencies  of  commerce 
not  requiring  that  any  Hen  shall  be  Implied. 
Would  it  be  absurd,  then,  to  hold  the  con- 
tract to  be  one  with  which  the  maritime  law 
has  no  especial  concern,  and  which,  therefore, 
CMifers  no  right  to  resort  to  a  maritime  court 
for  Its  enforcement  7 

A  contract  to  furnish  a  steamboat  with  ma- 
terials or  repairs  Is  not  maritime.  Averlll  t. 
The  Alabama  Belle,  20'  La.  Ann.  432.  This  rnl- 
Ing  was  made  on  the  authority  of  People's  Ferry 
Co.  V.  Beers.  20  How.  393, 15  L.  ed.  861. 

So,  contracts  for  equipment  and  outfit  of  a 
boat  at  her  home  port  are  not  maritime. 
Mitchell  V.  The  Magnolia,  45  Uo.  67 ;  Pelah  v. 
The  Magnolia,  46  Ho.  61);  Boothsrn  Dry  Bock 
Co.  T.  Gibson,  22  La.  Ann.  623. 

And  the  iitate  can  take  Jurisdiction  of  a  suit 
for  BUppllen  furnished  at  the  home  port.  Caven- 
der  V.  The  Fanny  Bai'ker,  40  Mo.  235 ;  Boylan 
v.  The  Viclory,  40  Mo.  252 ;  Hogan  Tbe 
Minnie,  40  Mo.  265. 

Contracts  for  repairs  and  supplies  In  a  home 
port  do  not  Imply  a  lien  on  the  vessel,  and  are 
not  maritime  within  the  Jurisdiction  of  the 
court  of  admiralty.  The  Hyatt  v.  Beits,  4 
Bush,  385. 

A  contract  to  furnish  supplies  to  a  vessel  In 
her  home  port  is  not  In  Its  nature  and  of  neces- 
sity maritime.    Williamson  v.  Hogan,  46  III. 

505. 

Admiralty  bas  no  Jurisdiction  in  rem  of  a 
contract  fur  supplies  furnished  a  domestic  ves- 
sel if  no  lien  Is  given  by  the  local  law.  The 
Celestlne,  1  Blss.  1.  Fed.  Caa  No.  2,541. 

In  The  Cabarga,  3  Blatchf.  75,  Fed.  Cas. 
No.  2,276.  iteverslng  Fed.  Cas.  No.  7,038,  the 
court.  In  dismissing  a  libel  against  a  vessel  to 
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enforce  a  lien  for  the  price  of  boats  which  had 
been  ordered  by  tbe  master  for  tbe  use  of  the 
vessel,  but  which  he  had  refused  to  accept 
when  tendered,  on  the  ground  that  the  ship  was 
not  bound  by  the  contract,  said  that  tbe  libel- 
lant  Is  not  without  a  remedy,  since  the  master 
Is  liable  for  any  damages  tbe  llbfllant  may  have 
sustained  from  breach  of  tbe  contract,  as  Is  also 
the  owner  if  the  master  Is  acting  within  the 
scope  of  his  authority ;  but  the  court  does  not 
Intimate  whether  the  liability  must  be  enforced 
at  eonuntm  law,  or  whether  the  admiralty  court 
could  take  Jurisdiction  of  the  suit. 

But  tbe  Supreme  Court  recovered  from  its 
temporary  lapse,  and  held  that  a  contract  to 
repair  a  domestic  vessel  la  <rf  a  maritime  nature, 
of  which  the  admiralty  court  has  jurisdiction ; 
but.  there  being  no  lien  under  the  general  mari- 
time law,  the  proceeding  must  be  in  personam, 
and  not  in  rem,  notwithstanding  the  local  stat- 
utes give  a  Hen  upon  the  vessel  since  the  change 
In  the  12th  admiralty  rule.  But,  the  rule 
being  a  matter  of  pi-actlee.  and  not  of  Jarlsdlc- 
tlon,  the  court  may  allow  eases  which  began 
as  suits  in  rem  before  the  change  of  tbs  rnle  to 
proceed  to  termination.  The  St.  Lawrence,  1 
Black,  522,  17  L.  ed.  180. 

And  subsequently  It  said  that  a  contract  for 
supplies  for  tbe  repair  of  a  domestic  vessel  Is 
a  maritime  contract,  and  tbe  admiralty  mie  has 
been  again  amended  so  as  to  permit  tbe  admi- 
ralty court  to  enforce  a  ll«i  for  soch  supplies 
as  given  by  tbe  local  law.  Tbe  Lottawanna,  21 
Wall.  658,  22  L.  ed.  654. 

So  that  now  It  Is  settled  that  the  contract 
of  domestic  material  men  Is  a  maritime  con- 
tract of  admiralty  jurisdiction,  and  may  be  en- 
forced In  Ibe  admiralty  by  a  suit  in  personam. 
The  Harrison,  2  Abb.  (U.  8.)  74;  Jutte  T. 
Davis,  47  Fed.  582;  Bndner  t.  Greco,  3  Fed. 
411. 

And  finally,  the  Snprane  Court  held  tiiat  a 
lien  given  by  a  state  statute  upon  a  vessel  for 
repairs  made  in  her  home  port  under  a  con- 
tract with  the  owner  or  bis  agent  cannot  be 
enforced  against  her  by  proceedings  In  the  na- 
ture of  admiralty  process  in  rem  In  tbe  state 
court,  since  tbe  contract  and  Hen  are  maritime, 
and  the  jurisdiction  of  the  Federal  courts  of 
admiralty  Is  exclusive.  The  Glide,  167  tl.  8. 
606,  42  L.  ed.  206,  17  Sup.  Ct.  Rep.  930. 

Tbe  furnishing  of  materials  and  supplies  to 
a  domestic  vessel  is  a  maritime  contract  for 
whidi  a  ilcn  may  be  given  by  the  local  law  and 
enforced  In  the  admiralty ;  but.  In  order  to  be 
entitled  to  enforce  the  lien,  the  claimant  must 
bring  Itself  strictly  within  the  terms  of  the 
statute  creating  It  Tbe  Edith,  11  Blatchf.  451, 
Fed.  Cas.  No.  4,288,  Affirmed  In  94  U.  S.  618, 
24  L.  ed.  167,  AlBrmlog  5  Ben.  432,  Fed.  Cav. 
No.  4,282.  Tbe  circuit  court,  bowSTCr,  hehl 
that  the  statute  In  that  case  was  void  because  It 
attempted  to  create  a  remedy  enforceabis  m 
tbe  state  courts  not  according  to  the  proceed- 
ings at  common  law. 

Admiralty  has  jurisdiction  of  a  suit  by  one 
who  lends  money  to  be  expended  in  repairing 
a  vessel  or  famishing  her  for  her  voyage,  to 
recover  the  amount  advanced.  Davla  v.  Child, 
2  Ware.  78,  Fed.  Cas.  No.  3.626. 

And  admiralty  has  jurisdiction  of  a  suit  to 
recover  money  borrowed  Id  a  foreign  port  by 
the  master  to  repair  damage  done  to  the  vessel 
on  the  high  sea.  Bulgin  v.  The  Rainbow,  Bee, 
116,  Fed.  Cos.  No.  2,116. 

But,  since  the  court  has  no  toBlsdlctIon|Over 
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matterfl  ot  accotmt,  the  obngHtlon  at  a  tlitp- 
owner  to  repay  moaej  laid  out  by  his  agent  In 
payinent  tor  repairs,  sapplies,  and  adTerttaing 
of  the  boat  Is  not  maritime  In  Its  nature  so  as 
to  glTS  admiralty  Jarlsdlctlon  of  IL  HIntnm 
T.  Harnard,  17  How.  477,  16  L.  ed.  286. 

The  taking  of  a  dneblll  for  tbe  price  of  repairs 
made  to  a  domestic  vessel  does  not  take  them 
ont  of  admlraJtj  JnrtsdlcttoD,  unless  by  the  local 
law  It  extinguishes  the  original  contract.  Bep- 
peit  T.  UobtnsMi,  Taney,  492,  Fsd.  Caa.  Ko. 
11,709. 

That  a  veasel  Is  altered  as  well  as  repaired 
does  not  deprive  the  contract  of  Its  maritime 
character.  Pelham  The  B.  F.  Woolsey,  8  Fed. 
457. 

A  contract  to  famish  supplies  for  tbe  use  of 
I  Teasel  while  at  sea  Is  Barltlme.  attboogh  at 
tb«  time  It  la  made  the  Tesse)  la  not  laanchMl. 
The  Rlram  B.  Dixon,  88  Fed.  297. 

But  there  Is  no  Jurisdiction  of  a  contract  tu 
tDmlsta  tbe  owners  of  a  line  of  vessels  all  the 
raivllea  thej  may  oaed  within  a  year,  whenever 
tbey  sliall  be  In  tbe  port  where  tha  auppUes  are 
to  be  furnished.  DIefenthal  v.  Hamburg  Amer- 
Ikanlsche  I'aeketfahrt  Actlat-Oesallscbaft,  46 
Fed.  397. 

in  order  to  bring  the  case  witbln  the  admi- 
ralty JurlsdlctlMi,  it  would  seem  that  the  vessel 
most  be  engaged  In  commerce  and  navigation, 
or  at  least  In  aiding  them. ' 

Therefore,  a  contract  to  furnish  coal  to  a 
buge  which  Is  engaged  in  removing  soil  from 
under  the  water,  not  to  improve  navigation,  but 
to  make  land  on  the  shore.  Is  not  maritime.  Ht 
Hydraulic  Steam  Dredge  No.  1,  26  C.  C.  A.  628, 
68  D.  a.  App.  211,  80  Fed.  646. 

So,  the  authority  of  Tbe  Pioneer,  80  Fed.  206, 
holding  that  a  steam  dredge  is  a  vessel  subject 
to  a  maritime  lien  for  supplies,  Is  doubted  in 
Uoellerwelsse  v.. Pile  Driver  B.  O.  A.  00  Fed. 
1000. 

8o,  there  Is  no  jurisdiction  of  a  contract  for 
supplies  furnished  to  a  craft  which  Is  not  with* 
In  the  admiralty  cognisance,  snch  as  a  pile 
driver,  /bid. 

So,  It  has  been  held  that  repairs  and  sup- 
plies furnished  to  a  vessel  while  she  Is  lying 
In  her  home  port  to  receive  alterations  and  fit 
her  for  a  new  employment  are  not  within  the 
jurisdiction  of  admiralty.  The  Island  City,  1 
Low.  Dec  87S,  Fed.  Cas.  No.  7,109. 

But  tbe  mere  fact  that  the  vessel  Is  a  barge 
does  not  destroy  the  Jorladlctlon.  Alteheson  v. 
Endless  Chain  Dredge,  40  Fed.  263;  The  Ala- 
bama. 19  Fed.  644. 

A  contract  for  tbe  repair  of  a  scow  used  In 
carrying  ballast  to  and  from  veasels,  and  pro- 
pelled by  steam  tugs.  Is  maritime.  Bndner  v. 
Greco.  3  Fed.  411. 

2.  Oharter  portfet  and  carriage  oontraett. 

When  the  vessel  has  been  made  ready  for  em- 
ployment, and  commences  to  make  contracts  to 
carry  ont  the  purpose  of  Ita  ezlatence,  the  ques- 
tion arises  as  to  how  far  they  are  within  the 
Jurisdiction  of  admiralty.  The  general  rule 
seems  to  be  that  such  Jurisdiction  extends  to 
all  contracts  for  the  employment  of  the  ship  In 
tbe  way  of  commerce  or  navigation  on  public 
navigable  waters  which  are  within  the  Jurisdic- 
tion of  the  United  States,  regardless  of  the 
form  which  may  be  given  to  them.  And  first, 
with  reference  to  a  charter  party  where  tbe 
contract  Is  to  transfer  the  use  of  tbe  entire 
ship  to  the  charterer.  Of  this  class  of  con- 
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tracts  admli-alty  haa  Jartsdlction  whether  they 
are  denominated  charter  parties  or  the  facts 
make  them  such. 

A  Charter  party  ta  a  maritime  contract,  and 
as  between  tbe  parties  to  It,  a  conrt  of  ad- 
miralty has  Jarlsdlctlon  to  determine  the  obli- 
gations arising  therefrom,  and  whether  they 
have  been  violated.  Paterson  v.  Dakln,  SI  Fed. 
eS2 ;  Prentice  v.  United  States  &  C.  A.  S.  S. 
Co.  68  Fed.  702;  The  Fifeshlre,  11  Fed.  743; 
Tha  Volunteer,  1  Snmn.  651,  Fed.  Caa.  No. 
16,991;  The  Alberto,  24  Fed.  381;  Arthur  v. 
The  CassIUB,  2  Story,  81,  Fed.  Cas.  No.  564. 

The  charter  of  a  vessel  not  in  existence,  but 
to  be  bulit.  Is  maritime.  Dumols  v.  The  Bara- 
coa,  44  Fed.  102. 

Admiralty  has  Jurisdiction  of  a  breach  of  con- 
tract for  the  nse  of  a  ateamboat  for  ezeorslon 
trips  upon -tide  water,  the  contracts  possasslng 
all  the  legal  characteristics  of  a  charter  party. 
Marshall  v.  Plerres,  9  Ben.  39,  Fed.  Cas.  No. 
tt.lSO. 

Admiralty  has  Jurisdiction  of  a  contract  by 
which  the  owner  of  a  boat  agrees  to  put  another 
In  possession  of  It,  who  Is  to  run  It,  i>ay  Its  ex- 
penses, and,  after  the  payment  of  certain  speci- 
fied claims,  among  which  Is  a  sum  for  the  use 
of  the  vessel,  divide  the  profits  between  the 
two ;  the  whole  contract  being  in  effect  merely 
a  charter  party.  Ward  v.  Thompaoo,  Newberry, 
Adm.  99,  Fed.  Cas.  No.  17,162. 

Admiralty  has  Jurisdiction  of  a  suit  to  re- 
cover back  money  alleged  to  have  been  wrong- 
fully paid  under  a  charter  party ;  the  court 
saying,  between  the  respective  parties  to  sucb 
Instrument  a  court  of  admiralty  haa  Jurisdic- 
tion to  determine  all  the  obligations  arising 
thereon.  Blue  Star  8.  8.  Co.  v.  Keyser,  81  Fed. 
607. 

A  contract  for  tbe  use  ot  a  barge  at  a  stipu- 
lated rate  Is  cognizable  in  admiralty,  so  that  It 
may  entertain  a  suit  for  the  stipulated  com- 
pensation for  the  time  the  barge  Is  In  uae.  The 
Dick  Keys,  1  Blss.  408,  Fed.  Cas.  No.  3,80& 

Admiralty  baa  Jurisdiction  of  a  suit  to  re- 
cover from  Itae  charterer  for  Injury  to  a  scow. 
Dalley  v.  New  York,  12S  Fed.  796. 

Admiralty  has  Jurisdiction  of  a  suit  by  a 
charterer  to  recover  money  collected  and  re- 
tained for  extra  services  of  a  vessel,  since  It  Is 
merely  Incidental  to  the  charter  party  of  which 
the  court  has  Jurisdiction,  and  may  be  regarded 
as  a  breach  thereof.  The  Oregon,  5  C.  C.  A. 
228,  0  U.  8.  App.  681,  55  Fed.  666;  The  Port 
Adelaide,  50  Fed.  174. 

Where  the  charterer  refuses  to  perform  his 
contract,  and  takes  out  the  cargo  after  It  has 
l>een  placed  on  board,  admiralty  has  Jurledlctlon 
of  a  llt>el  in  rent  to  recover  freight  for  the  use 
of  the  vessel.  The  Hermitage,  4  Biatchf.  474, 
Fed.  Cas.  No.  6,410. 

Admiralty  haa  Jarlsdlctlon  over  a  charter 
party  for  a  foreign  voyage.  Certain  Logs  of 
Mahogany.  2  Sumn.  680,  Fed.  Cas.  No.  2,659. 

But  It  has  been  held  that  a  contract  to  em- 
ploy a  ship  In  the  businesB  of  transporting  pas- 
sengers or  freight  between  certain  designated 
ports  Is  not  maritime  In  Its  character,  so  as  to 
give  admiralty  Jurisdiction  over  It.  aithoogh 
the  transportation  Is  to  t>e  on  the  high  seas. 
Tbe  court  Implies  that  the  principle  which 
gives  admiralty  Jurisdiction  over  carrla^  con- 
tracts Is  that  the  goods  have  a  lieu  upon  Che 
ship  and  her  tackle  for  tbe  performance  of  the 
contract,  although  such  lien  does  not  exist  In 
case  tbe  alleged  breach  Is  failure  to  take  the 
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goods  on  board ;  antl  In  sucb  case  the  remedy 
!■  at  commoa  law.  Vandewater  UlUs,  18 
HOW.  82,  16  L.  ed.  654. 

It  will  bo  observed  that  there  was  not  only 
□ot  a  charter  party  In  tbat  case,  but  the  facts  do 
not  imply  one.  No  coBtrol  of  tbe  vessel  waA 
turned  over  by  the  owner  to  the  other  party, 
so  that  all  that  there  was  was  an  agreement 
to  tisethe  vessel  In  a  certain  way.  If  this  Is  not 
a  maritime  contract  tbe  reason  for  tbe  distinc- 
tion between  It  and  contracts  wblch  are  held  to 
be  Is  not  very  clear.  It  wtll  also  be  noted  that 
tbe  decision  was  rendered  at  the  time  when 
the  Supreme  Court  held  that  Jurladletlon  wan 
dependent  on  lien,  and  It  may  be  queationablo 
whether  tbe  abandonment  of  that  doctrine 
would  not  necessitate  a  change  In  the  decision 
of  tbe  case. 

The  effect  pf  the  decisions  holding  a  Iten  Is 
necessary  to  confer  jurisdiction  Is  seen  in  deci- 
sions holding  that  failure  to  begin  the  per- 
formance of  the  contract  deprives  the  court  ol 
Jurisdiction. 

Thus,  It  has  been  held  that  an  executory  con- 
tract for  tbe  charter  ot  a  vessel  entered  into 
on  laud,  and  not  commenced,  to  be  performed  on 
water,  is  not  within  admiralty  Jurisdiction. 
Torlces  v.  The  Winged  Racer.  39  Hunt,  Mer. 
Mag.  4S8,  Ped.  Cas.  No.  14,102. 

So,  admiralty  has  no  Jurisdiction  of  breach  of 
a  contract  to  take  on  board  property  ofTered  for 
transportation  according  to  a  contract  for  car- 
riage. Tbt  Pauline,  1  Blsa.  890.  Fed.  Caa.  No. 
10,848.  Tbe  court  argues  that,  nnttl  the  cargo 
Is  placed  on  board,  tbe  sblp  Itself  Is  not  liable 
for  breach  of  the  contract,  and,  on  the  author- 
ity of  Uorewood  t.  Enequlat,  23  How.  491,  16 
L.  ed.  610,  holding  that  no  responsibility  can 
attach  to  the  owners  If  tbe  ship  Is  exempt  and 
not  liable  to  be  proceeded  against,  tt  held  ttiat 
admiralty  bad  no  Jurisdiction  In  tbe  case.  It 
says  the  agreement  Is  cognizable  In  the  com- 
mon-law courts,  and  Is  not  tbe  subject  of  ad- 
miralty cognisance.  It  Is  a  mere  executory  con- 
tract for  the  aervlce  of  the  vessel,  or,  rather, 
an  agreement  preliminary  to  a  maritime  con- 
tract 

In  Rich  v.  rarrott,  1  Cliff.  55.  Fed.  Cas.  No. 
11.760.  Clifford,  J.,  raises  a  doubt  as  to  the  Ju- 
risdiction of  admiralty  over  a  enlt  for  breach 
of  a  contract  to  ship  merchandise,  stating  that, 
since  the  goods  were  not  placed  on  board,  there 
Is  no  lien,  and  that  resort  must  be  bad  to  a  per- 
sonal action  for  damages  as  in  other  cases  for 
breach  of  contract.  Itut,  since  a  decision  was 
not  necessary  to  the  determination  at  the  case, 
be  did  not  expressly  decide  tbe  question. 

In  The  Flash,  Abb.  Adm.  67,  Fed.  Cas.  No. 
4,867,  the  admiralty  court  took  Jurisdiction  of 
a  libel  i»  rem  against  a  vessel  the  master  of 
which  bad  contracted  to  carry  goods  between 
New  Xork  and  Brooklyn,  for  his  refusal  to  re- 
ceive all  the  goods  on  board,  or  to  transport 
those  wblch  he  bad  received,  although  New 
York  was  tbe  home  port  of  tbe  vessel. 

But  In  The  Monte  A.  12  Fed.  831.  It  was  held 
that  there  was  no  lien  on  a  sblp  under  charter 
party  until  the  cargo  was  on  board ;  saying  that 
The  Flash.  Abb.  Adm.  67,  Fed.  Cas.  No.  4,857, 
and  The  racinc,  1  Blatchf.  669,  Fed.  Cas.  No. 
10,643.  which  recognised  such  lien,  must  be  re- 
garded as  overruled. 

Bat  the  existence  of  a  lien  Is  not  necessary 
to  uphold  admiralty  JurlsdlcUon,  as  appears 
from  Baltiuobb  SmaH  Pacut  Co.  t.  Pattbs- 
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So,  while  there  Is  no  action  rem  on  a 
maritime  contract  based  upon  a  charter  party 
for  noncompliance  with  its  terms  (The  Asa 

IDldrldge,  8  Fed.  720),  the  fact  that  the  freight 
1b  not  pot  on  board  does  not  deprive  admiralty 
ot  Jurisdiction  ot  a  contract  of  affreightment 
(Maury  v.  CuUlford,  4  Woods,  118.  10  Fed. 
388>. 

When  the  contract  Is  not  for  the  employment 
of  the  whole  ship,  but  is  merely  a  carriage  con- 
tract, admiralty  has  Jurisdiction,  whether  It  Is 
evidenced  by  a  bill  of  lading  or  otherwise. 

The  Implied  obligation  of  the  vessel  to  give  a 
receipt  for  articles  put  on  board  is  maritime. 
Tbe  W.  A.  Morrell,  27  Fed.  S70. 

A  bill  of  lading  Is  a  contract  maritime  In  Its 
character  and  within  the  Jurisdiction  of  admi- 
ralty, whether  It  Is  made  on  land  or  on  the 
high  seas.  The  Gold  Hunter,  Blatebf.  *  H. 
300,  Fed.  Cas.  No.  6,013. 

Admiralty  has  Jurisdiction  of  a  suit  by  the 
holder  of  a  bill  of  lading  for  nondelivery  of  the 
freight  carried.  The  Leonldas,  Olcott,  12,  Fed. 
Cas.  No.  8.262. 

In  case  the  owner  of  a  steamship  gives  a  bill 
ot  lading  wblch  undertakes  to  transport  pn^ 
nrty  through  from  a  port  of  sblpment  to  an 
Interior  town  admiralty  has  Jurisdiction  of  a 
breach  of  the  contract  wblch  takes  place  during 
the  water  transportation,  where  the  bill  of  lad- 
ing stipulates  tbat  each  carrier  shall  be  liable 
only  for  losses  which  occur  while  the  property 
Is  in  its  possB— Ion.  Pbmnlx  Ins.  Co.  Brie 
k  W.  Transp.  Co.  10  Blss.  18.  Fed.  Cas.  No. 
11.112,  AfHrmed  In  117  U.  S.  812.  29  L.  ed. 
878.  6  Sup.  Ct.  Rep..  750,  1176. 

Contracts  of  affreightment,  notwithstanding 
that  the  lien  of  the  shipowner  Is  nothing  more 
than  the  rl^t  to  withhold  the  goods,  and  is 
Inseparably  associated  with  bis  possession,  are 
regarded  by  courts  of  the  United  States  as 
maritime  contracts  over  which  the  courts  of 
admiralty  have  Jurisdiction,  and,  consequently, 
that  every  party  in  a  particular  case  may  en- 
rorce  his  I1«A  by  a  proceeding  in  rem  In  the  die- 
trlct  court  The  Eddy,  6  Wall.  481,  18  L.  ed. 
486. 

A  contract  for  water  transportation  Is  wltbtn 
tbe  Jurisdiction  of  admiralty.  Balrd  v.  Daly, 
57  N.  Y.  2:f6,  15  Am.  Rep.  488. 

Admiralty  has  Jurisdiction  of  contracts  of 
affreightment.  The  Maggie  Hammond,  ft  Wall. 
449,  19  L.  ed.  778 ;  liands  v.  A  Cargo  ot  227 
Tons  of  Coal.  4  Fed.  478;  Citizens'  Bank  v. 
Nantucket  S.  B.  Co.  2  Story,  16,  Fed.  Cas.  No. 
2,780 ;  The  A.  M.  Bliss,  2  Low.  Dec.  103,  Fed. 
Cas.  No.  274 ;  Marshall  v.  Bazln,  7  N.  Legal 
Obs.  342,  Fed.  Cas.  No.  0,123;  The  Queen  of 
The  I-aciflc,  01  Fed.  218 ;  Pacific  Coast  8.  8.  Co. 
V.  Bancroft-Whitney  Co.  86  C.  C.  A.  185,  94 
Fed.  180,  Reversed  on  other  grounds  In  180  U. 
S.  49,  45  L.  ed.  419,  21  Sup.  Ct.  Rep.  278 ;  The 
.Monte  A.  12  Fed.  331 ;  The  J.  F.  Warner,  22 
Fed.  345:  UrlBwoId  v.  The  Otter,  12  Minn. 
465,  03  Am.  Dec.  239,  Oil.  364. 

Whether  evidenced  charter  par^,  bill  of 
lading,  a  penal  hiring  ot  a  veasel,  or  ogreemoit 
to  transport  cargo.  Quirk  v.  Clinton,  Fed.  Cas. 
No.  11,518. 

The  shipment  of  goods  or  freight  creates  an 
obligation  maritime  In  Its  charactM",  which  may 
be  enfoi-ced  f»  rem  agaUist  the  vessel  by  the 
admiralty  courts.  House  v.  The  Lexington,  2 
N.  y.  1^1  Obs.  5,  Fed.  Cas.  No.  6,737;  Tbe 
Rebecca,  1  Ware,  188.  Fed.  Cas.  No.  11,«18; 
The  Pbebe,  1  Ware,  268,  Fed.  Cas.  No.  11,084. 
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A  contract  to  eol'eet  sod  transport  articles 
from  one  port  to  another  within  a  reasonable 
time  (or  a  speclfled  freight  la  a  maritime  con- 
tra rt.  Florence  Cotton  Oil  Co.  t.  Alabama  Tow- 
boat  Co.  128  Fed.  81B. 

A  contract  at  to  U»  TeaUlatlon  of  a  cattle 
ahip  wblrii  Is  the  subject  of  charter  becomes 
maritime  crhen  the  ship  enters  open  tbe  per- 
formance of  the  contract  by  taking  tbe  cattle 
on  board.   Tbe  Alrah.  W  Fed.  680. 

In  a  note  to  The  Huatreaa,  2  Ware,  89,  Fed 
Cas.  No.  S,9U,  It  Is  said  that  a  contract  for  th« 
carriage  of  good*  on  tbe  bigb  seas,  when  It  be- 
comes a  subject  of  litigation.  Is  a  ease  of  ad- 
mlmlty  Jurisdiction. 

Admiralty  has  Jurisdiction  of  a  breach  of 
carriage  cuutract  by  deilTerlng  tbe  <Argo  at 
a  wrong  place.  Toae  t.  Allen,  8  Blatehf.  289, 
Fed.  Cas.  No.  17,000. 

An  action  for  Injary  to  cargo  because  of  the 
unseaworthiness  of  tbe  barge  In  which  It  was 
carried  Is  within  admiralty  Jurisdiction.  The 
New  York,  83  Fed.  495. 

Admiralty  has  Jurisdiction  of  aa  action  for 
breach  of  a  carriage  contract.  So  where,  dur- 
ing thb  voyage,  the  maeter  concerted  with 
wrpdiers  to  strand  the  vessel  and  permit  them 
to  come  to  his  relief,  for  which  tbe  owner  of  the 
earga  was  compelled  to  pay  salvage  service, 
be  bad  a  right  of  action  against  the  owoos  for 
the  Injury  thereby  cansed  upon  tbe  Mil  of  lad- 
ing. Church  V.  Shelton,  2  Curt.  C.  C-  271,  Fed. 
Can.  No.  2.T14. 

Admiralty  has  JurlBdictlon  of  a  breach  of 
carrlase  contract  by  devlatlug  from  tbe  course 
of  tbe  voyage,  and  taking  additional  cargo. 
Knox  T.  Klnetta,  Crabbe,  634,  Fed.  Cas.  No. 
7,912. 

In  Swalm  v.  The  Franklin,  Crabbe,  210,  Fed. 
Caa.  No.  18,660,  Hopklnson,  J.,  dismissed  pro 
forma  a  libel  to  recover  damages  for  breach  of 
a  carriage  contract,  bnt  the  action  was  ex- 
plataiad  In  Knox  v.  NInetta,  Crabbe,  D84,  Fed. 
Cas.  No.  7,012,  by  tbe  statemmt  tbat  the  marl- 
time  portion  of  tbe  contract  was  folly  per- 
formed, and  tbat  tbe  Injury  occurred  after  tbe 
goods  bad  reached  tbe  land,  at  tbe  port  where 
the  contract  for  maritime  carriage  terminated. 

charter  of  a  canal  boat  for  use  In  a  har- 
bor In  storing  grain  and  carrying  It  to  and 
from  ships  Is  maritime.  The  Wilmington,  48 
Fed.  fi66. 

A  contract  to  transport  a  passenger  by  vessel 
between  two  ports  connected  by  tide  water  la 
a  maritime  contract  over  which  admiralty  has 
Jurisdiction.  Tbe  Ifoaes  Taylor.  4  Wall.  411,  IS 
L.  ed.  897. 

A  contract  to  carry  a  iMssenger  on  an  ex- 
cursion trip  from  a  port  on  a  tidal  river  to  a 
point  of  Intereat  In  tbe  ocean  and  return  la 
within  the  admiralty  Jurisdiction.  Woolston  v. 
The  John  A.  Warner,  Fed.  Caa.  No.  18,038. 

Admiralty  took  Jurisdiction  of  a  contract  for 
breach  of  a  contract  to  furnish  a  vessel  to  trans- 
port passengers,  lu  Cobb  v.  Howard,  8  Blatcbf. 
624,  Fed.  Cas.  No.  2,924. 

Admiralty  has  Jurisdiction  of  a  suit  \>y  a 
mariner  or  passenger  who  Is  carried  to  a  differ- 
ent port  from  the  one  agreed  upon.  Sunday  v. 
Oordan,  Blatcht.  *  H.  660,  Fed.  Cas.  No.  18,616. 

A  contract  to  transport  a  passenger  from  a 
port  In  one  state  to  one  in  another  on  water  Is 
maritime.  The  Oeneral  Buell  v.  Long,  IS  Ohio 
at.  621. 

It  has  Jnrlsdlctlon  of  contracts  for  the  trans- 
portation of  passengers  by  sea.  Stone  t.  Belam- 
flSLR.  A. 


pago,  2  U.  B.  Law  Hag.  42,  Fed.  Caa.  No. 
13,486. 

A  representation  aa  to  tbe  Intentions  of  a 
vessel  for  the  purpose  of  securing  passengers, 
by  reason  of  which  Injury  Is  caused  to  one  who 
took  passage  in  reliance  tberaon,  Is  witbia 
the  Jnrisdietlon  of  admiralty.  The  Normannla. 
62  Fed.  469. 

A  contract  for  transportation  to  a  place  be- 
yond tbe  sea,  and  tor  food  during  the  voyage. 
Is  a  maritime  contract.  Dennlson  v.  The  Wata- 
ga,  1  rhlla.  468,  Fed.  Cas.  No.  8,799. 

Admiralty  has  Jurisdiction  of  a  claim  for 
breach  of  a  contract  to  carry  a  passenger,  which 
was  all^d  to  have  been  tbe  confinement  of  tbe 
passenger  because  of  a  contagious  disease  In  his 
family.  The  Uammonla,  10  Ben.  612.  Fed.  Cas. 
No.  6,006. 

Admiralty  has  Jurtodlctlon  of  a  suit  for 
breach  of  a  carriage  contract  by  permitting  bay- 
gage  to  be  stolen.  Walsh  v.  The  H.  U.  Wright, 
Newberry,  Adm.  494,  Fed.  Cas.  No.  18.072. 

Admiralty  has  Jurisdiction  of  an  action  for 
loss  of  baggage  which,  according  to  custom, 
was  received  at  tbe  ship's  side  prior  to  tbe  pur- 
chase of  a  passage  ticket,  and  which  could  not 
be  found  after  tbe  tlAet  was  purchased  and 
presented  for  claiming  the  baggage.  The  Prls- 
cilla,  106  Fed.  730. 

Admiralty  has  Jurisdiction  of  a  libel  for 
breach  of  a  contract  to  transport  a  passenger 
and  hia  baggage,  which  constats  of  so  over* 
crowding  the  vessel  that  there  is  no  room  for 
libellant.  and  as  to  breach  of  stipulations  as  to 
titnesB  of  the  vessel,  and  as  to  rates  for  pas- 
sage. The  raclflc,  1  Blatcbf.  687,  Fed.  Cas. 
No.  10,648.  The  court  holds  that  the  contract 
cannot  be  sererable  so  tbat  parts  of  It  are  lub- 
Jeet  to  admiralty  cognizance  and  parts  of  It 
not.  With  reference  to  the  position  that.  In 
order  to  give  admiralty  Jurisdiction,  It  la  nee- 
essary  that  the  ahlp  should  have  entered  upon 
the  performance  of  tbe  contract,  and  tbat  tbe 
breach  should  have  occurred  during  the  course 
of  tbe  voyage,  and  tbat,  If  she  refused  to  re- 
ceive the  cargo  on  board  when  It  was  at  her  side 
ready  to  be  delivered,  or  tbe  paasenger  with  bis 
luggage  when  be  was  ready  to  embark,  tbe  ship 
la  not  bound, — tbe  coart  says  no  authority  has 
been  referred  to  in  support  of  this  distinction, 
and  It  seems  to  bi  unsustalned  by  principle. 
Maritime  contracts  do  not  depend  upon  iocal- 
fty,  Imt  ui>on  tbe  subject-matter  and  nature 
of  the  services  to  be  performed ;  and,  when 
entered  into  for  the  convenience  of  goods  or 
paasengers  In  a  particular  ship,  they  bind  the 
ship  for  the  due  performance  of  tbe  services. 
The  obligation  results  directly  from  tbe  con- 
tract, and  not  from  the  performance,  which 
Is  simply  In  fulfllment  and  discharge  of  It 

Admiralty  has  Jurisdiction  of  aa  action  M 
personam  to  recover  frelgbt  Thatdier  v.  Me- 
Culloh,  Olcott,  865,  Fed.  Cas.  No.  13,862. 

And  over  a  suit  on  a  charter  party  for  frelgbt 
due.  even  though  the  contract  la  under  seal. 
Drlnkwater  v.  The  Spartan,  1  Ware,  149,  Fed. 
cas.  No.  4,085. 

And  over  libel  for  frelgbt  on  goods  trans- 
ported  over  navigable  tide  waters  lying  between 
two  states.  Qanghran  v.  151  Tons  of  Coal,  89 
nunt,  Mer.  Mag.  75.  Fed.  Cas.  No.  6,278. 

It  was  for  some  time  regarded  as  problemati- 
cal whether  or  not  tbe  Supreme  Court  would  up- 
hold the  Jurisdiction  over  carriage  contracta, — 
especially  If  th^  were  not  to  be  performed  on 
the  hl^  seas.  Tbe  question  came  before  lOa 
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court  Id  New  Jeraej  Steam  NaT.  Ca  v.  Mer- 
tbuttM'  Bank,  6  Uow.  844.  12  L.  ed.  465,  and 
the  eonrt  bdd  that  admlraltj  has  Jnrladletlon 
of  a  claim  agalnat  a  steamboat  companjr  for  Iom 
of  ^gwcle  carried  In  Ita  boat,  althoagh  tbe  con- 
tract was  made  on  land  and  the  royage  does 
not  extend  to  tbe  open  ocean. 

From  tbe  reporter's  statement  to  that  case 
the  court  appears  to  ba  equally  divided. 

But  from  time  to  time  the  Jarlsdletloa  orer 
carriage  contracts  was  assomed  without  far 
tber  comment.    KIch  t.  Lambert,  12  How.  347, 

15  L.  ed.  1017 ;  The  Howard  t.  Wissmao,  18 
How.  231,  15  L.  ed.  863 ;  HeKliil<!7  Horrlsh, 
21  How.  843,  16  L.  ed.  100. 

The  court  had  not,  bowever,  jet  recognized 
tbe  tect  that  Jurisdiction  depends  on  the  char- 
acter of  the  contract,  and  the  effort  was  made 
to  bring  cases  within  tbe  Jurisdiction,  either 
because  tber  arose  npoo  tide  water  or  because 
of  the  commerce  clanse  of  the  Federal  Coostl- 
tattoo. 

TuuH,  It  was  held  that  admiralty  has  Juris 
diction  of  an  action  for  breach  of  a  earrlagp 
contract  between  porta  In  the  same  state,  to  be 
performed  upon  waters  wltliln  the  ebb  and  flow 
of  the  tide.  The  Leonard,  3  Ben.  268,  Fed.  Cas. 
No.  8,256. 

So,  It  has  JarlsdlctiOD  otbt  a  bill  of  lading 
for  carrlaice  between  seaports.  Harrison  t. 
Stewart,  Taney,  48fi,  Fed.  Cas.  No.  6,146. 

Admiralty  bas  Jurisdiction  oTcr  a  contract 
of  affreightment  between  ports  of  tbe  same 
state,  wbero  from  tbe  osual  course  of  tbe  voy- 
age, a  part  of  tbe  nSTigatlon  of  the  ressel  is 
upon  the  biRb  seas,  and  oat  of  the  jurisdiction 
of  sny  pnrtlcular  slate.  Carpenter  v.  The 
Emma  Johnson,  1  Cliff.  633,  Fed.  Cu.  No. 
2,430.  Tbe  court  distinguishes  Allen  v.  New- 
berry, 21  How,  244.  10  L.  ed.  110,  on  tbe  ground 
that  tbe  statute  which  controlled  that  case  had 
BO  application  apon  tbe  high  aeas.  The  court 
states  that  great  mlaehlef  woald  inerltably  re- 
salt  from  any  rule  denying  admiralty  Jarlsdlc 
tion  lo  all  cases  where  the  place  of  depariurv 
of  tbe  Tessel  and  the  place  of  her  destlnstlon 
are  both  within  tbe  asme  state,  when  s  part  or 
the  voyage  Is  upon  tbe  high  seas,  tor  every 
navigator  knows  that  In  many  such  cases  tbe 
whole  voyage  Is  outside  the  limits  of  a  sUte: 
and,  U  such  parties  onder  aacb  elreamstances 
can  have  no  remedy  In  the  admiralty  courts.  It 
Is  dlfflcnlt  to  see  to  what  tribunals  they  can 
resort  for  the  redress  of  tbelr  grievaoces. 

When  thf"  act  of  1845  was  passed,  conferring 
Jurisdiction  over  transactions  on  the  Great 
Lakes,  It  was  based  In  part  on  tbe  commerce 
clause,  and  in  Allen  v.  Newberry,  21  How,  244. 

16  L.  ed.  110,  It  was  held  that  under  that  act 
admiralty  bad  no  Jarlsdlctlon  over  a  contract 
for  transportation  between  ports  lo  the  same 
state,  although  the  vessel  was  on  a  voyage  be- 
tween ports  of  different  states;  but,  after  the 
court  came  to  realise  tbe  true  extent  of  tbe  ad- 
miralty Jurisdiction,  It  held  that  admiralty  bas 
Jurisdiction  of  a  contract  of  affreightment  where 
tbe  port  of  shipment  and  of  discharge  are  In 
the  same  state.  The  Belfast,  7  Wall.  624,  10  L. 
ed.  266.    The  court  attempts  to  reconcile  Allen 

Newberry  on  tbe  ground  that  In  that  case 
the  decision  depended  upon  the  express  terms 
of  the  statute  conferring  the  jurisdiction. 

So,  Che  tact  that  a  eootmct  of  affreightment 
Is  to  be  performed  wholly  witbin  a  state  does 
Dot  deprive  admiralty  of  Jurisdiction  of  it.  The 
M  L.K.  A. 
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Mary  Washington,  Chase,  I>ec.  1^,  Fed.  Cas. 
No.  8.229. 

Admiralty  has  Jurisdiction  ot  a  contract  of 
affrelgbtment  binding  a  boat  built  to  navigate 
an  inland-  canal,  even  though  the  breach  al- 
leged occurs  upon  the  canal,  whent  the  contract 
requires  the  carriage  of  the  g>>odR  from  a  point 
on  a  navigable  water  In  the  interior  of  a  stats 
to  n  port  located  some  dlstan<f  oelow  tbe  point 
reached  by  tbe  tide.  The  K.  m.  McChesney,  fr 
Ben.  180,  FM.  CsB.  No.  4.463,  affirmed  by  Chief 
Justice  Waltc  In  16  Blatchf.  183.  Fed.  Cas.  No. 
4,464. 

But  In  The  Ann  Arbor.  4  Btatcbf.  206,  Fed. 
Cas.  No.  408,  Afflrming  Fed  Can.  No.  407,  Net- 
son,  J.,  bad  stated  Lbat  b>  Is  IncilDed  to  think 
that  a  canal  boat  Is  not  a  ship  or  vessel  sub- 
ject to  maritime  Hens  for  bresch  ot  contracts 
of  affreightment. 

A  cause  of  action  for  unjust  dlscrlmlnatloa 
between  shippers  between  two  ocean  ports  arise* 
out  of  the  maritime  contract  ot  carrla«e,  and  f> 
within  the  Jurisdiction  of  admiralty.  Cowdea 
V.  raclflc  Coast  H  8.  Co.  94  Cal.  470.  18  L.  R. 
A.  221,  28  Am.  8t.  Kep.  142,  28  I*ac.  878. 

The  acceptance  of  notee  as  a  llqoldatlon  of  n 
claim  for  breach  of  a  charter  party,  bat  not  lis 
satisfaction  tbereof,  does  not  bar  tbe  admi- 
ralty Jarlsdlctlon  if  tbe  notes  are  tendered.  Into- 
conrt  for  classlflcatlon.  Meafe  v.  Kimball, 
Fed.  Cns.  No.  12,T29a. 

Closely  connected  with  the  carriage  contract 
Is  tbe  contract  either  express  or  Implied,  of  the 
consignee  to  furnish  a  place  for  tbe  unloading 
of  the  vessel,  and  to  unload  it  without  nnrea- 
sonable  delay.  Admiralty  baa  Jurisdiction  of 
an  action  to  recover  fur  breach  of  the  obliga- 
tion. 

A  ahlpper  Is  under  obligation  to  afford  accom- 
modations for  the  delivery  of  tbe  cargo  at  hla 
wbarf  according  to  the  custom  and  usage  as  to 
ordCT  uf  discharge,  which  emstltutes  a  mari- 
time contract  Within  tbe  Jurisdiction  of  a  court 
iif  admiralty.  nigRlns  v.  United  Slatea  Mall 
8.  8.  Co.  3  Blatcbf.  282,  Fed.  Cas.  No.  6.468. 

AdmlraltT  has  Jurlsdictl<m  of  a  suit  to  re- 
cover damagea  for  the  breach  of  an  Implied  con- 
tract promptly  to  load  or  unload,  altboogb  de- 
murrexe  Is  not  expressly  provided  for  In  Ihe- 
trontract.  Shvppard  v.  rhlladelptala  Batchers' 
ice  Co.  8  W.  N.  a  &65,  Fed.  Caa.  No.  12.737; 
llawgood  V.  1810  Tons  of  Coal,  21  Fed.  681. 

3.  OoKtraott  for  aervleea  in  hm  or  op«ratUm  of 
vessel. 

As  was  seen  when  the  English  decisions  were 
under  examination  ieupro,  IV.  hi,  contracts  of 
seamen  were  regarded  by  the  common-law  conrta. 
as  exceptions  to  the  goieral  rale,  and  admlrally 
n-as  allowed  to  take  Jurisdiction  of  them.  The 
ttame  rule  with  respect  to  sucb  contracts  Is  In 
force  In  this  country,  but  not  for  the  same  rea- 
Ron.  Here  all  maritime  contracts  are  within' 
admiralty  Jurisdiction,  and  It  Is  not  necessary 
to  make  an  exception  to  tbe  rale  to  bring  otm- 
tracts  for  services  of  seamen  within  It.  There- 
fore admiralty  baa  such  Jurisdiction  of  all  con- 
tracts to  render  services  of  a  maritime  nature 
<m  vessels  employed  on  waters  wItbIn  the  Juris- 
diction of  tbe  Federal  government.  Oliver  v. 
Alexander.  6  Pet.  143,  8  fd.  848:  The  Tnpsy, 
44  Fed.  631 :  Abbott  v.  Baltimore  ft  R.  Steank 
l-acket  Co.  1  Md.  Ch.  542;  Lemx^v.  GBiceaa, 
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11  Wall.  185,  20  L.  ed.  74;  The  Falls  of  Keltie, 
114  Fed.  357;  The  Kentlgern,  99  Fed.  443. 

AdmlraJt^  has  Jurisdiction  ot  a  suit  for  sea- 
men's wages  tor  aervlcea  rendered  upon  a  vee- 
sel  plying  upon  tide  waters  between  ports  of 
the  same  utate.  Martin  t.  Acker,  Blatchf.  &  H. 
279,  Fed.  Cas.  No.  9,155. 

And  over  contract  for  services  rendered  on  a 
boat  plying  between  ports  on  a  tidal  river. 
Pierce  v.  Victory,  Fed.  Cas.  No.  11,148a. 

Over  tbe  subject  of  Mamen'i  wages  the  ad- 
miralty has  Jurisdiction  <»  rem  as  well  as  in 
personam.  Sheppard  v.  Taylor,  5  Pet.  676,  8 
L.  cd.  270. 

Even  when  earned  while  the  vessel  la  In  tbe 
hards  of  a  receiver  appointed  by  a  state  court. 
The  William  M.  Hoa«,  68  Fed.  742. 

In  Ramsay  t.  Allegre.  12  Wheat.  611,  6  L. 
ed.  746,  Mr.  Justice  Johnson  says  that  the  ad- 
miralty Jurlndictlon  over  suits  for  seamen's 
wages  baa  Its  basis  in  the  same  policy  whlcb 
makes  tbclr  wages  to  depend  upon  the  safety 
of  tbe  ship  whlcb  they  navigate,  by  giving  them 
In  that  event  every  possible  cbance  of  getting 
eompeniatlbn.  To  whlcb  n«  may  add  that  their 
thoogbtleas  character  and  Ignorance  render 
them  empbaltt:ally  tbe  wards  of  the  admiralty, 
while  tbe  law  by  which  they  gain  or  lose  their 
wages  la  a  ay^ieni  of  admiralty.  Tbe  assertion  of 
tbe  gennrai  uplnlon  agalnit  the  captain's  con- 
tract fiitd-  Its  solution  In  bis  right  to  receive 
tbe  frr  gill  In  preference  to  bis  owner,  and  thus 
to  pay  himself:  and  In  the  perfect  competency 
of  tue  common-law  courts  to  do  Justice  In  his 
coniract  with  the  owner. 

The  queailon  of  Jurisdiction  over  wages  on 
nontldal  waters  received  a  negative  answer  in 
common  with  that  over  other  matters  as  long 
aa  It  was  considered. that  Jurisdiction  depended 
on  the  tide. 

Thus,  in  The  Thomas  Jfefferson.  10  Wheat. 
428.  6  L.  ed.  868,  it  was  held  that  admiralty 
has  no  Jurlsdlcttw  of  a  suit  tor  seamen's 
wages  rendered  on  a  voyage  wholly  upon  waters 
where  the  tide  does  not  ebb  and  flow.  The 
material  consideration  which  gives  admiralty 
Jurisdiction  In  such  cases  Is  whether  the  service 
Is  essentially  a  maritime  service. 

Bo,  admiralty  has  no  Jnrlsdletlon  of  an  ac- 
tion for  seamen's  wages  for  services  radernd 
on  a  voyage  upon  a  canal  not  connecting  navign- 
ble  takes  or  different  stales  or  territories,  ami 
It  Is  immaterial  that  a  small  portion  of  tbt- 
voyage  may  be  through  public  navigable  wa- 
tars.  HcCormliA  v.  Ives,  Abb.  Adm.  418,  Fed. 
Cas.  No.  8,720. 

On  ths  otber  hand.  It  was  held  that  persons 
employed  In  navigating  vessels  engaged  In 
transporting  goods  on  tide  water,  altbuiigta 
within  a  barbor,  are  engaged  In  a  maritime' 
service,  and  have  a  lien  upon  tbe  vessel  foi 
their  wages,  whlcb  may  be  enforced  in  tbe  ad 
mlralty.  It  the  taking  on  board  of  stones  uud 
the  discharging  or  laying  of  them  on  the  wans 
of  8  wbarf  are  merely  Incidental  and  siiiisfdinij 
to  tbe  maritime  employment,  the  wboie  t-imlrait 
service  is  maritime  and  the  suit  may  be  in  ad- 
miralty. The  Uary,  1  Sprague,  204,  Fed.  Cas. 
No.  9,180. 

The  above  case  was  followed  In  The  Canton, 
1  8pragu«.  487.  Fed.  Cos.  No.  2,888. 

But  even  when  tbe  water  was  tidal,  If  tbe 
service  did  not  pertain  to  navigation,  but  was 
merely  local.  Jurisdiction  was  refused. 

So.  a  contract  for  labor  upon  a  vessel  em- 
ployed In  carrying  fuel  across  a  river  is  not 
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'  within  the  Jurisdiction  of  admiralty.  Such  a 
servlcft  is  held  not  to  be  essentially  maritime. 
Thackery  v.  The  Farmer  of  Sainn,  Gilpin.  fi24. 
Fed.  Cas.  No.  13,852. 

And,  after  the  Jurisdiction  was  asserted  over 
all  navigable  waters  of  the  United  States,  that 
over  contracts  for  service  on  river  boats  was 
Included.  Sbeckler  v.  The  Geneva  Boxer,  Fed. 
Cas.  No.  12,735. 

And  now  contracts  or  claims  for  mrrlces 
purely  maritime,  and  touching  rights  snd  duties 
appertaining  to  commerce  and  navigation,  are 
cognisable  In  admiralty^  The  Kalorama,  10 
Wall.  HH,  19  L.  ed.  941. 

Employees  on  a  ferryboat  may  maintain  an 
action  tor  their  wages  In  tbe  admiralty  where 
the  size  of  tbe  boat  and  the  character  of  the 
water  on  which  she  Is  employed  are  such  as  to 
bring  her  within  the  admiralty  Jurlsdletloo. 
The  Gate  City,  5  BIra.  200,  Fed.  Cas.  No.  5.267. 

Jurisdiction  exists  over  claim  for  services 
rendered  on  a  steam-railway  ferryboat.  Tbe 
St  Lonii.  48  Fed.  812. 

And  for  wages  on  a  barge  or  attending  scows. 
The  Starbuck,  61  Fed.  602. 

A  mariner  rendering  services  on  a  barse 
carrying  coal  and  towed  between  ports  on  tide 
water  may  proceed  in  rem  In  the  admiralty  tor 
his  wages.  The  D.  C.  Salisbury,  Olcott,  71.  Fed. 
Cas.  No.  8,694. 

Services  rendered  on  board  a  barge  and  scows 
engaged  In  dredging  out  a  navigable  channel  are 
maritime.    Thu  Alabama,  16  Fed.  644. 

But  a  contract  to  navigate  a  raft  of  logs  is 
not  maritime  In  Its  nature,  within  the  Juris- 
diction of  admiralty.  Tbe  court  says  the  con- 
tract mast  appertain  In  some  way  to  tbe  navi- 
gation of  a  vessel  having  carrying  capacity,  and 
employed  as  an  Instrument  ot  travel,  trade,  or 
commerce.  A  llaft  of  'Cypress  Logs,  1  Fllpp. 
543,  Fed.  Cas.  No.  11,627. 

So,  no  Jurisdiction  exists  over  a  contract 
for  services  on  a  vessel  that  has  never  been  in 
commlBslon  or  used  in  navigation.  Olsen  v. 
Birch.  188  Cal.  479,  8S  Am.  St.  Rep.  216,  66 
Pac,  1032. 

And  where,  after  tbe  hiring  of  a  seaman  and 
the  rendition  of  some  services,  the  vessel  sinks. 
It  tenulnates  the  contract,  and  admiralty  has  no 
Juv'sdivtlon  of  a  suit  to  recover  compensation 
for  services  rmdered  during  the  time  tbe  ves- 
sel Is  under  water,  and  after  she  has  been 
raised.  In  fitting  her  fur  further  services.  The 
M.  U.  Cal<>b.  9  Ben.  169,  Fed.  Cas.  No.  8,682. 

in  Packard  v.  Tbe  Louisa,  2  Woodb.  &  M.  48, 
Fed.  Cas.  No.  10,652,  a  libel  against  a  vessel  for 
wages  was  dlamlssed  for  long  delay  Id  proceed- 
ln{£ ;  but  tbe  court  Intimated  the  opinion  tbat 
a  mntraet  to  labor  for  the  master  of  a  veswl 
wbifh  was  engaged  la  transporting  stone  wti  fa- 
in a  hsrbor  and  laying  them  Into  posltloo  -i; 
wharves  and  other  places  was  not  maritime  Ir 
Its  nature. 

Rut  services  of  laborers  on  a  barge  employed 
In  carrying  brick,  which  consist  of  loading  and 
unloading  and  snob  matters  connected  with  tbe 
navigation  as  are  necessary  while  tbe  barge  is 
being  towed  from  place  to  place,  are  maritime. 
Ulsbrow  V.  Walsb  Bros.  86  Fed.  607. 

When  a  contract  for  services  Is  an  entirety, 
looking  to  services  at  sea  as  the  chief  consldera- 
lion,  admiralty  courts  regard  services  in  port 
preparatory  to  tbe  voyage  as  coming  within  tbe 
emtract.  This  will  give  admiralty  Jurisdiction 
of  a  claim,  although  a  portion^  the  serrlce 
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waa  In  fitting  out  tb«  ihlp.  Walter  r.  The  Kam- 
ebatker.  Fed.  Caa.  No.  17,119. 

Beaman  engaged  In  good  faltb  to  aerTa  on  a 
ablp  which  la  prqwrlag  for  a  vorage  hare  ■ 
IIoi  for  their  wages  while  tiie  ahlp  la  getting 
ready,  althooiA  ehe  la  not  permitted  to  leare. 
'fhe  Inland  City,  1  Low.  Dee.  S76,  Fed.  Caa.  No. 
7,109. 

In  one  caae  It  was  held  that  aerrleeB  ren- 
dered by  a  aeamaa  who  renutlna  on  board  after 
the  voyage  la  terminated  ud  tht  Teaaei  is 
moored  to  the  wharf  are  not  within  the  eog- 
nlza&ce  of  admiralty.  '  Phllllpa  t.  The  Thomaa 
Scattergood,  tillpin,  3,  Fed.  Caa.  No.  11,106. 
That  decision  la.  however,  placed  on  the  an- 
thorlty  of  the  common-law  caaes,  which  den; 
admiralty  JnrlBdlctlon  of  contracts  made  within 
the  body  of  a  county  for  Berrlces  to  be  per- 
formed there. 

In  The  Seven  Sons,  69  Fed.  271,  where  the 
court  dlsmlsaed  a  libel  in  rem  by  persona  who 
had  contracted  to  go  on  a  certain  trip,  but  who 
never  went  on  hoard  the  veaael  because  when 
they  reported  to  the  master  they  were  Infbraed 
that  the  trip  was  abandoned,  there  aeema  to  be 
an  acquleecence  with  the  rule  of  The  City  of 
London,  i  W,  Rob.  89,  that  aueh  a  contract  la 
not  maritime,  but  that  the  remedy  la  at  common 
law. 

The  aervlcea  of  divers  and  wreckwa  en  board 
of  a  seagoing  vessel  are  maritime,  and  give  them 
a  lien  on  the  vessel.  The  Highlander,  1 
Sprapie,  510,  Fed.  Cas.  No.  6,476. 

A  contract  of  one  who  ablps  upon  a  vessel  to 
aid  In  a  sealing  voyage,  and  who  helps  make 
and  reef  sail,  heave  the  anchor,  and  clear  the 
decks.  Is  maritime.  The  Ocean  Spray,  4  Sawy. 
105,  Fed.  Caa.  No.  10.412. 

A  contract  to  act  as  seamen  to  and  from 
fishing  grounds,  to  work  as  fishermen  during  the 
season,  and  to  assist  In  canning  the  fish  on 
shore  at  the  end  of  the  season,  Is  maritime. 
Do  men  1  CO  v.  Alaska  Packers'  Aaso.  112  Fed. 
iSM.  The  court  aays  that  the  fact  that  the  la- 
borers slept  on  shore,  and  mended  their  nets 
there,  and  cared  for  the  fish  on  ahore,  does  not 
make  It  any  the  less  a  maritime  contract. 

The  contract  of  persons  who  sblp  upon  a 
Ilshhig  voyage  as  flshermen  Is  maritime,  al- 
though they  have  nothing  to  do  with  the  naviga- 
tion of  the  vessel,  and  the  vessel  retama  to 
port  so  that  they  sleep  on  Aon  every  night 
The  Minna,  11  Fed.  759.  The  eonrt  aays  the 
test  Is  whether  the  services  are  for  the  benefit 
of  a  vessel  engaged  In  commerce  and  naviga- 
tion. 

Services  of  an  engineer  on  a  tug  are  marl- 
time.  Lawrence  v.  The  W.  F.  Brown,  46  ITed. 
290. 

So  of  aervlcea  of  an  engineer  on  a  barge. 
The  Atlantic,  58  Fed.  607. 

The  pilot,  deck  hands,  engineer,  and  fireman 
on  a  steamboat  may  sue  In  the  admiralty  for 
wages  earned  on  a  voyage  between  ports  of  dif- 
ferent atates.  Wilson  v.  The  Ohio,  OUpIn,  505, 
Fed.  Caa.  No.  17,825. 

Janitora.  engineers,  and  firemen  may  sue  In 
admiralty  for  services  rendered  on  the  vessel. 
Qumey  v.  Crockett.  Abb.  Adm.  490,  Fed.  Cas. 
No.  5,874. 

The  mate  and  engineer  of  a  vessH  cmploy>id 
In  towing  other  vessels  about  a  hnrbor  have  a 
maritime  Hen  for  their  wages.  Tbx  May  Qneen, 
1  Sprague,  688,  Fed.  Cas.  No.  9,390. 

Uuslclans  who  are  employed  to  render 
services  on  a  vessel  cannot  enforce  payment  tor 
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the  wages  in  admlraJty.  since  the  services  do 
not  contribute  to  the  preservation  of  the  ves- 
sti,  or  aid  in  her  navigation.  Trainer  v.  The 
Snperior,  Gilpin,  514,  Fed.  Cas.  No.  14,136. 

And  services  of  one  who  performs  In  a  etrcos 
on  a  boat  towed  from  place  to  place  in  a  river 
are  not  maritime.  Lawrence  v.  The  W.  F. 
Brown,  46  Fed.  290. 

Admiralty  has  no  Jurisdiction  of  a  contract 
by  a  master.  In  consideration  of  the  rendition 
of  services  on  shipboard,  to  give  food,  carefai, 
kind,  tender,  and  parental  nsage  to  a  child. 
Plummer  v.  Webb,  4  Mason,  380,  Fed.  Cas.  No. 
11,288. 

The  contract  right  of  the  seamen  to  be  healed 
at  the  ezpenss  of  the  vessel  Is  within  the  Juris- 
diction of  admiralty.  Harden  v.  Gordon,  2 
Mason,  644,  Fed.  Caa.  No.  6,047. 

As  has  been  seen,  the  only  contract  which 
was  regarded  by  the  common-law  courta  as 
within  the  Jurisdiction  of  the  admiralty  was 
the  ordinary  one  hi  which  the  seamen  contracted 
to  atm  for  monthly  wages,  and  the  InSorace  of 
that  doctrine  was  felt  by  early  decisions  In 
this  country.  Thus  It  was  held  that  a  contract 
to  pay  a  seaman  a  certain  sum  over  and  above 
his  monthly  wages  In  case  the  voyage  shall  be 
abandoned  Is  not  a  maritime  contract,  cogni- 
zable In  admiralty.  L'Arlna  v.  Manwarlng, 
Bee,  109,  Fed.  CSs.  No.  8.089. 

But,  under  the  later  and  better  doctrine,  the 
form  of  the  contract  does  not  onst  the  Jurisdic- 
tion, unless  It  requires  the  settling  of  an  ac- 
count which  admiralty  cannot  do. 

Therefore,  a  contract  to  navigate  a  vessel 
upon  the  ocean,  and  bring  her  back  to  her  home 
port  for  a  certain  compensation,  la  maritime. 
The  LAurel,  113  Fed.  878. 

But  a  seaman  who  has  contracted  to  serve 
for  a  share  of  the  profits  cannot  maintain  a 
libel  in  rem  to  recover  his  stiare,  unless  an  ac- 
count has  been  stated,  or  the  claim  has  bees 
otherwise  reduced  to  a  certainty.  Admiralty 
cannot  In  that  form  of  proceeding  require  the 
statement  of  an  account.  The  Fair  Play, 
Blatchf.  &  U.  136,  Fed.  Cas.  No.  4,615.  The 
court,  however,  says  the  contract  was  In  Its 
nature  undoubtedly  maritime.  A  seaman  may 
hire  for  a  share  of  the  earnings  of  a  voyage  In 
lieu  of  a  stlpalated  anm,  end  his  Interest  and 
compensation  onder  snch  a  contract  will  be 
wages,  and  recoverable  In  tiiat  name. 

Ogtoera. 

The  common-law  courts  made  an  arbitrary 
distmctton  between  the  master  and  members 
of  the  crew,  holding  that  he  had  no  right  to  go 
Into  admiralty  to  enforce  hia  contract  As  al- 
ready soggeated,  the  probable  reastm  for  this 
distinction  Is  that  the  crew  had  a  lien  for  their 
wages  while  the  master  had  not.  But  the  non- 
existence of  the  lien  furnishes  no  reason  why 
admiralty  should  not  take  Jurisdiction  of  the 
contract  by  a  suit  in  personam,  and  such  Is  now 
the  rule. 

The  master  may  sue  for  his  wages  in  per- 
tonam  In  the  admiralty.  The  Stephen  Allen, 
Blatchf.  &  U.  176,  Fed.  Caa.  No.  13,361 ;  The 
George.  1  Sumn.  151.  Fed.  Caa.  No.  5.329 :  WU- 
lard  T.  Door,  8  Mason,  81,  Fsd.  Css.  No.  17,679. 

In  the  latter  ease  the  court  says  the  contract 
Is  maritime  and  the  service  maritime;  and  I 
can  percelre  no  principle  upon  which  the  court 
can  entertain  a  suit  in  pertonam  for  the  sea- 
man which  does  not  apply  to  the  master. 

The  maiiter*s  contract,  belng^marltlme  in  Its 
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nature.  Ii  within  th«  cognUance  of  admiralty ; 
and,  in  case  a  Hen  la  given  by  the  state  law.  It 
mmj  be  enforced  by  proceedlnga  In  rem  In  that 
court.  Wbltner  t.  The  Mary  Oratwick,  2 
Bawy.  842,  Fed.  Caa.  No.  17,56:1 ;  The  Brlnagh, 
T  Fed.  881. 

Admiralty  haa  Jarledlctlon  of  a  claim  for 
maHter'8  wages  where  be  le  given  a  Hen  for 
SQch  claim  by  the  local  law.  The  William  M. 
Uoa&  168  U.  &  448,  42  L.  ed.  S87,  18  Sup. 
Ct.  Rep.  114. 

In  UammMid  t.  Esacc  F.  ft  If.  Ina.  Co.  4 
Mason,  106,  Fed.  Cas.  No.  6,001,  the  court, 
without  discussion,  took  Jurisdiction  of  a  snit 
br  tbe  master  ki  paraonam  for  wages. 

But  the  master  has  no  lien,  even  for  addi- 
tional services  as  clerk  or  manager.  The  Oate 
City,  6  Bias.  200,  Fed.  Cas.  No.  5.267. 

Admiralty  has  do  Jurisdiction  of  a  proceeding 
in  f-efli  for  a  master's  wages,  although  It  is  sug- 
gested that  ft  proceeding  in  personam  would  be 
Introducing  no  new  rule  of  law,  bnt  mfordng 
ooe  already  eitabllahed,  and  In  a  cue  wbicb,  al- 
thoQ^  It  may  not  for  a  long  time  have  been 
resorted  to,  would  work  no  injury  to  either 
party.  The  Grand  Tnrk,  1  Paine,  78.  Fed. 
Cas.  No.  6,888. 

And  a  mate  who  has  succeeded  to  the  com- 
mand of  the  vessel  must  pursue  bis  remedy 
for  wages  aa  such  pertoiKtm,  and  not  *» 
rem.  The  Leonldaa,  Oleott,  12,  Fed.  Ctm.  No. 
8,262. 

That  one  Is  called  maater  of  a  vessel  does 
not  prevent  hta  aulng  for  wages  In  the  admiral* 
ty  If  he  Is  not  In  fact  master,  bnt  la  onder  em- 
ployment of  the  real  master.  L'Arina  v.  Tbe 
Exchange,  Bee,  108,  Fed.  (Jas.  No.  8,088. 

A  mate  may  sae  in  the  admiralty  for  wages. 
Atkyns  v.  Burrows,  1  Fet  Adm.  248,  Fed.  Cas. 
No.  618. 

As  the  baala  for  the  ruling  that  the  mate 
was  entttled  to  be  cored  at  the  rapcnae  of  the 
ship,  tbe  eoDft,  In  The  George,  i  Buma.  151, 
Fed.  Cas.  No.  S,829,  said  that  a  mate  succeed- 
ing to  the  command  of  the  ship  upon  the  death 
of  the  master  does  not  loae  bis  character  aa 
mate,  but  may  aoe  aa  such  In  the  admiralty  for 
his  wagea. 

An  early  case  placed  the  ship's  physician  In  a 
class  with  tbe  master,  and  held  that  he  has  no 
capacity,  as  such,  to  bring  a  suit  In  the  admi- 
ralty court  for  his  demand,  which  Is  merely  per- 
sonal on  the  part  of  the  owner  or  owners  of 
the  ship.  Gardner  v.  The  New  Jersey,  1  Fet. 
Adm.  228,  Fed.  Caa  No.  0,288. 

But  that  ruling  has  been  superseded  by  the 
more  modern  doctrine  on  the  subject,  and  would 
probably  not  now  be  followed. 

Pilot*. 

The  service  of  a  pilot  Is  peculiarly  maritime, 
and  there  is  no*  reason  why  admiralty  should 
not  take  Jorlsdictioo  of  a  contract  therefor, 
and  It  has  done  so  since  it  threw  off  the  fet- 
ters Imposed  by  the  common-law  courts.  Em 
parte  UcNtel.  18  Wall.  286,  20  L.  ed.  624 ;  Ex 
parte  Pennsylvania,  109  U.  S.  174,  27  L.  ed. 
B04,  S  Sup.  Ct.  Rep.  84 ;  Rutherford  v.  Omen, 
10  Phllft.  369 ;  McDonald  v.  Prloleau,  44  Fed. 
768 ;  Tbe  Wave  v.  Uyo-,  2  Paine,  181,  Fed.  Cas. 
No.  17,800 :  Tbe  Anne,  1  Hason,  008,  Fed.  Cas. 
No.  412;  Tbe  George  S.  Wright,  Deady,  091, 
Fed.  Caa.  No.  5,840 ;  The  Wave,  Blatehf,  &  H. 
285.  Fed.  Cas.  No.  17,297. 

A  court  of  admiralty  has  undoubted  Jurisdic- 
tion to  entertain  a  proceeding  in  rem  against  a 
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ship,  whether  domestic  or  foreign,  to  enforce 
payment  fur  services  actually  rendered  In 
piloting  the  ship  from  sea.  The  Alaska.  S  Ben. 
391,  Fed.  Caa.  No.  129.  The  Judge  aays:  If 
Boch  a  service  la  not  maritime  I  can  conceive  of 
none. 

Tbe  process  of  breaking  tbe  fetters  was  mneb 
tbe  same  in  this  class  of  contracts  as  In  others, 
tbe  court  traveling  the  course  with  reference  to 
the  distinction  between  contracts  to  be  pet' 
formed  on  the  high  seaa  and  others ;  and  it  waa 
held  that  a  contract  for  pilotage  to  be  performed 
within  a  state  cannot  be  oiforced  In  admiralty. 
Harrison  V.  The  Anna  Kimball,  Fed.  Cas.  No. 
6,132. 

Bnt  that  suits  for  pilotage  on  the  high  seas 
and  on  waters  navigable  fnHn  the  sea  so  ttx  as 
the  tide  ebbs  and  flowa  are  within  the  adml* 
rally  and  maritime  Jurisdiction.  Bobart  T. 
Drogan,  10  FeL  108.  9  L.  ed.  368. 

So,  In  Arcularlns  v.  Staples,  Fed.  Cas.  No. 
5066,  Betts,  i.,  held  that  admiralty  had  no 
Jnriadlctloa  to  enforce  a  claim  to  halt  pilotage 
given  a  state  law ;  aaylng  that  If,  by  power 
of  tbe  statute,  the  state  law  becomes  also  a  law 
of  the  United  States,  It  would  not  make  the 
right  so  conferred  one  of  which  admiralty  can 
take  Jurisdiction.  It  wonid  become  a  legal 
right  triable  In  the  common-law  courts  only. 

And  a  similar  ruling  waa  made  In  Harrison 
V.  The  Anna  Kimball,  Fed.  Caa.  No.  6.182. 

But  now  It  Is  held  that  admiralty  has  Juris- 
diction of  claims  for  the  pilotage  allowed  by  law 
as  upon  a  quasi  contract.  Banta  v.  McNeil,  0 
Ben.  74,  Fed.  Cas.  No.  966,  Afflmed  In  18 
Wall.  2S6.  20  L.  ed.  624 ;  The  America,  1  Low. 
Dec.  177,  Fed.  Cas.  No.  289. 

And  this  extends  even  to  the  statutory  right 
to  half  pilotage  under  state  taws.  The  Kalmar. 
10  Ben.  242,  Fed.  Cas.  No.  7,601 ;  The  Glen- 
earne,  7  Sawy.  200,  7  ^ed.  604 ;  Tbe  California, 
1  Sawy.  408,  Fed.  Cas.  No.  2,812 ;  The  Charles 
A.  Sparki,  16  Fed.  480 ;  The  Alsena,  14  Fed. 
174. 

Bnt  admiralty  will  not  enforce  a  claim  for 
halt  pilotage  by  a  proceeding  in  rem  where 
the  claim  is  not  made  a  Hen  by  the  local  law. 
The  Robert  J.  Mercer,  1  Sprague,  284,  Fed.  Cas. 
No.  11,891. 

4.  Contraett  of  etcvedoree  and  lootoAmcn. 

The  rule  being  established  that  admiralty 

Jurisdiction  over  contracts  depends  upon  the 
nature  of  the  contract,  and  not  upon  the  place 
whtre  it  was  made  or  is  to  be  performed,  some 
difficulty  has  been  experienced  In  determining 
Just  what  contracts  come  within  the  class  to 
which  Jurisdiction  attaches.  Contracta  for 
stevedores'  services  are  very  near  the  border 
line.  Under  the  tnOnence  of  the  common-law  de- 
cisions, some  courts  have  held  that  such  con- 
tracts were  too  nearly  connected  with  land 
service  to  be  within  the  Jurlsdlctloo  of  the  ad- 
miralty. As  was  seen  In  the  preceding  section, 
tbe  mere  fact  that  services  are  rendered  on 
ship  board,  or  even  for  the  benefit  of  the  ship. 
Is  not  euoagb  to  confer  Jurisdiction.  The 
service  muRt,  In  addition,  tend  to  aid  the  ship 
In  her  service  as  an  Instrument  of  commerce. 
The  tendency  of  the  earlier  eaaes  was  to  hold 
that  the  cwtract  of  the  stevedore  was  not  of  a 
maritime  character. 

It  was  held  that  services  rendered  on  board  a 
vessel  while  at  a  dock  are  not  of  a  maritime 
character.  Graham  v.  Hosklns,  Oleott,  224, 
Fed.  Cas.  No.  6,660. 
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AvQ  alnce  the  stevedore's  services  were  so 
rendered  there  was  not  jurisdiction  over  his 
'HfDtracL  Msher  v.  LuIIdf;,  1  Jones  A  8.  337: 
IHiusce  Tbe  MasDoUa,  37  Ked.  367 ;  Cojne  v. 
The  Alexaoder  McNeil.  20  Int.  Bev.  Rec.  1T6. 
Per)  Cab.  No.  8.H12a,-  Kegan  t.  The  AmaraDth, 
Fed  Caa.  No.  7.64S:  l^a)  v.  The  Ilex,  2  Woods, 
22fi.  Fed.  Can.  No.  10.M2. 

In  The  Joseph  Cnnard,  Olcott,  120,  Fed.  Cas. 
No.  7,5:\1,  It  la  aaid  that  charges  for  steve- 
dores' work  are  ont;  foi  labor  at  the  wharf  or 
moorlnf^s  of  the  vessel  Id  stowing  cargo,  and  are 
not  dlatlngiii^bable  In  clisracter  from  charges 
of  drajmer  or  llghtermeo  who  bring  cargo  to 
the  ship  to  be  loaded  on  lioitrd. 

In  The  Cli'^iwlan,  1  B(>n.  'i09.  Fed.  Caa.  No. 
2,722,  the  court  held  that  a  Cv'Dtract  for  iteve- 
^re'B  servioea  la  not  wlthfn  the  Jnrladletfon  of 
admiralty.  I^'it  thla  ruling  wna  made  on 
pret-edent,  the  iudge  saying:  I  confess  I  never 
have  been  able  to  see  any  sound  distinction  be- 
tween the  nature  of  services  performed  tn  stow- 
ing and  breaklnc  out  the  cargo  of  a  ship,  and 
the  servlcea  performed  tn  Its  transportation. 
It  la  a  lervice  which,  when  performed  bj  the 
crew,  as  Is  frequently  the  case,  la  considered  a 
maritime  nervlce.  and  compensated  In  admiralty 
under  the  name  "wages."  When  not  performed 
b;  the  crew  It  devolvea  apon  a  class  aa  clearly 
Identified  with  maritime  affalra  as  are  th«  mar- 
iners. 

So,  admiralty  was  held  to  have  no  jurladlc- 
tltm  ot  an  action  for  breach  of  an  executory 
contract  for  personal  services  to  be  rendered  to 
a  vessel  In  port  In  loading  or  unloading  her 
cargo.  Cox  v.  Marray,  Abb.  Adm.  340,  Fed. 
Cbbl  No.  8.304.  Tbe  court  aay«  that.  In  order 
to  give  admiralty  Jurisdiction,  the  contract 
must  he  of  a  maritime  nature.  Thla  Is  the  case 
only  when  the  subject-matter  of  the  contract 
regards  the  fitment  of  the  vessel  herself  for  the 
voyage,  aid  and  asalstanoe  rendered  oo  board 
her  in  proaecuting  the  voyage,  or  the  employ- 
ment of  her  aa  a  vehicle  of  the  voyage.  The 
emphaala  of  the  decision  seems  to  be  placed 
upon  the  fact  that  no  services  had  been  ren- 
dered, or  materials  furnished,  or  other  acta  of 
performance  done  under  It.  upon  the  vessel. 
Tbe  court  further  sayi :  "I  understand  the 
doctrine  of  tbe  liability  In  admiralty  of  vessels 
or  their  owners  to  material  men  and  laborers 
is  based  upon  tbe  consideration  that  the  ship 
has  been  benefited  and  aided  In  her  business  of 
uavlfcstlng  the  sea  by  the  supplies  or  services 
fomished  her  .  .  .  And  1  am  not  aware 
that  maritime  rourts  have  ever  sostained  ac- 
tions for  personal  services  upon  the  footing  of 
an  ezecptory  contract  merely."  Further,  it  Is 
said  that  the  stevedore's  service  Is  of  no  higher 
character  In  respect  to  maritime  privilege  than 
that  rendered  by  a  shore  laborer  who  assists  In 
pulling  at  the  falU  or  moving  merchandise 
along  the  wharf  while  the  Tessel  la  taking  in 
or  discharging  cargo,  or  wbo  alda  In  weighing 
or  measuring. 

So  there  was  no  Jurisdiction  over  a  contract 
for  services  of  a  stevedore  In  removing  ballast 
from  a  vessel.  Kegan  v.  Amaranth,  30  Hunt, 
Mer.  Mag.  718,  Fed.  Cas.  No.  Il,6d4. 

Bat  a  contract  to  onload  a  stalp  whlefa  Is  on 
fire  and  in  danger  ot  destmctlon  is  maritime. 
The  Circassian.  2  Ben.  171,  Fed.  Cas.  No.  2,723. 

Some  cases  have  turned  upon  the  question  of 
presence  or  absence  of  Hen,  It  having  been  first 
determined  that  stevedores  have  no  claim 
against  the  vessel  for  their  services.  The  Pan* 
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ama,  Olcott,  S48.  Fed.  Cas.  No.  10,703;  The  B. 
A.  Barnard,  2  Fed.  712. 

And  then  because  they  bad  no  lien  Jurisdic- 
tion over  their  contracts  waa  denied. 

Thus.  In  M'Dermott  v.  The  8.  O.  Owena.  1 
WalL  Jr.  870.  Fed  Caa.  No.  8,748,  It  was  held 
that  stevedores  uad  no  Hen  on  the  vessel  for 
their  services:  but  Justice  Grler,  In  deciding 
tbe  case,  placed  bis  decision  upon  the  ground 
that  the  service  rould  not  be  treated  as  marl- 
time  ;  and  therefore  It  would  seem  that,  In  bis 
Judgment,  admiralty  bad  no  Jurisdiction  of  a 
suit  for  such  services,  oven  If  the  suit  was  in 
peraonam. 

Bo,  In  The  Amatel,  Blatchf.  &  H.  21{i.  Fed. 
Cas.  No.  330,  It  was  held  that  a  stevedore  has 
no  lien  upon  the  vessel  for  services  rendered  In 
loading  or  unloading  her.  Although  the  court 
does  not  expressly  psss  upon  tbe  qaestlon 
whether  admiralty  would  have  Jurisdiction  a 
suit  to  peraonam  to  recover  for  the  services  ren- 
dered, the  Implication  from  the  opinion  Is  that 
It  would  not.  The  court  says  his  services 
were  not  In  their  nature  maritime,  and  were 
really  performed  on  land  The  8»>r vices  con- 
elated  of  nothing  done  tn  the  vessel  tn  her  re- 
pairing or  refitting,  but  ol  labor  expended  part- 
ly on  board  and  partly  on  shore  In  discharging 
the  cargo.  This  description  of  services  has 
never  yet  been  recognised  as  ot  a  privileged 
order. 

But  the  later  and  better  opinion  Is  that  the 
contract  of  a  stevedore  Is  maritime  within  the 
.iurlsdlctloD  of  the  admiralty.  The  Mattle  May, 
45  Fed.  8S0;  Norweslan  S.  S.  Co.  v.  Washing- 
ton, 6  C.  <;.  A.  313,  13  U.  S.  App.  459,  57  Fed. 
224;  Floras  v.  Tbe  Scotia,  35  Fed.  016;  The 
Wyoming,  36  Fed.  403  ;  The  Velox,  21  Fed.  470 ; 
The  Allerton,  93  Fed.  219;  The  Anaces.  87  Fed. 
565;  The  Gilbert  Knapp,  37  Fed.  213;  The 
Main,  2  C.  C.  A.  669,  2  U.  8.  App.  849,  61  Fed. 
9S4,  Overruling  Paul  v.  The  Ilex,  2  Woods,  229, 
Fed.  Cas.  No.  10,842. 

In  The  E.  A.  Batsley,  13  Fed.  70S,  the  court 
took  Jurisdiction  of  a  suit  by  a  cooper  for 
services  rendered  on  board  in  preparing  the  car- 
go for  discbarge. 

In  Tbe  Oeorge  T.  Eemp,  2  Low.  Dec.  477, 
Fed.  Cas.  No.  S,S41,  tbe  court  says,  If  tbe 
services  or  contract  properly  concerns  the  ship 
and  her  owner,  they  are  clearly  maritime,  and 
can  be  sued  against  tbe  owner  of  a  domestic 
ship  in  peraonam,  or  against  a  foreign  ship  to 
rem. 

In  UcCartey  v.  The  Senator,  3  N.  Y.  Week. 
Dig.  430,  21  Fed.  181,  the  eonrt  says  stevedores 
are  a  class  of  Isborers  at  the  ports  whose  busi- 
ness It  Is  to  load  and  unload  vessels,  and  by  long 
practice  have  become  experts  at  the  business. 
The  safety  of  tbe  vessel,  as  well  as  that  of  the 
cargo,  depends  very  largely  upon  the  manner  In 
which  It  is  loaded.  Tbe  necessity  for  skilled 
lalwr  has  created  a  demand  tor  this  separate 
class  o(  Isborers,  and  has  Induced  men  to  adopt 
It  as  an  occupation.  Tbe  demand  for  such  serv- 
ice cannot  be  fulfilled  by  the  common  laborer. 
Hence,  they  have  become  ao  connected  with  navi- 
gation to  load  as  well  as  unload  vessels  that  they 
are  regarded  as  part  of  the  machinery  of  com- 
merce. There  does  not  seem  to  be  any  difference 
In  principle  lietween  that  serrlee  and  tbe  ser- 
vice performed  by  the  sailor,  the  ll^terman, 
the  man  who  sets  the  rigging,  who  scrapes  the 
bottom,  or  paints  tbe  sides  ot  tbe  vessel,  or  )rj 
him  who  furnishes  supplies  or  tows  the  vessel 
to  or  into  port. 
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The  contract  of  a  stmdora  ia  nurltlme.  The 
ship  Is  bound  to  make  proper  atoiraRe  and  prop- 
er diacharge  ot  the  cargo ;  for  any  breach  of 
daty  In  either  the  ahlp  Is  liable,  and  a  maritime 
Hen  arises  becauae  tbe  obligation  ia  maritime. 
If  the  ship's  obllRatlon  Is  maritime  tbe  services 
rendered  to  tbe  ship  la  dlacbatgltifr  the  obliga- 
tion must  be  maritime  alao.  The  Battle  M. 
Bain.  £0  Fed.  380. 

ReciirrinK  to  those  considerations  of  commer- 
cial necessity  and  convenience,  out  of  which  It 
li  aappoat^  that  the  whole  sjstem  of  tacit  hy- 
pothecation has  grown.  It  Ii  difficult,  as  matter 
of  principle,  to  limit  the  ranite  of  maritime 
■ervloe  and  maritime  contracts,  which  carry 
with  tbem,  as  an  essential  part,  a  maritime  lies 
enforceable  In  admiralty  short  of  whatever 
services  the  master  may  require,  and  whatever 
contraetB  be  nay  find  It  neeeuary  to  make,  as 
the  agent  of  the  foreign  owner.  In  the  perform- 
ance (if  hl4  duty  Id  Davlftatlng  and  conducting 
the  busloesB  of  tbe  ship,  for  tbe  SHCceaaful  pros- 
ecutlu)  of  the  voyage  or  adventure  upon  which 
■be  bai  been  deapatcbed  by  tbe  owner;  and 
this  doctrine,  which  la  Inconsistent  witb  that 
narrower  principle  by  which  the  stevedore's 
Hen  was  denied,  seems  to  have  received  the 
Mnctlon  of  the  Supreme  Court  of  the  Dnlted 
States.  Roberta  v.  The  Windermere,  2  Fed. 
727. 

In  Tbe  Canada.  7  Sawy.  173.  7  Fed.  IIR. 
Deady,  J.,  taya:  To  my  mind  It  la  very  plain 
that  the  services  of  a  stevedore  are  maritime  In 
their  nature.  A  voyage  cannot  be  bemiD  or 
ended  without  the  stowlns  and  dlscharKing  of 
cargo.  To  receive  and  deliver  the  cargo  are 
aa  much  a  part  of  the  undertalilng  of  tbe  ship 
as  Its  transportation  from  one  port  to  another. 
Indeed,  It  »  an  essential  part  of  tbe  transporta- 
tion. Freight  Is  not  due  or  earned  until  the 
carKO  la  at  least  placed  on  the  wharf  at  the  end 
of  the  ship's  tackle.  To  say  that  the  flnal  de 
livery  or  dlacliarge  of  cnrxo  is  not  a  maritime 
service  because  It  Is  or  may  be  performed  part- 
ly on  shore  la  simply  begging  the  gnestlon,  since 
It  la  Ibe  Bitnre  of  tbe  service,  and  not  the 
place  where  It  Is  rendered,  that  determines  Its 
character  In  that  respect. 

In  The  Wtvauhoe,  26  Fed.  S27,  Hughes,  J.. 
says :  1  see  no  reason  why  a  stevedore's  con- 
tract for  loading.  If  made  with  the  master  of 
tbe  vessel.  Is  not  to  be  deemed  maritime.  On 
tbr  other  hand.  I  can  well  perceive  that.  If  a 
stevedore  makes  a  contract  with  one  who  wishes 
to  ship  merchandise  on  a  vessel  to  put  the  mer- 
chsodlse  uD  board,  both  being  landsmen  and 
□either  having  any  other  practical  relation  to 
the  vessel,  I  see  no  reason  why  sneb  contract 
ahi/Uld  be  binding  on  the  ship. 

The  decisions  opposed  to  tbe  maritime  nature 
of  a  stevedore's  contract  were  based  on  grounds 
in  conflict  with  subsequent  rulings  of  tbe  court 
ot  last  resort.    The  Gilbert  Knapp,  37  Fed.  216. 

The  removal  of  tbe  ballast  from  a  foreign  ves- 
sel while  lu  port  for  the  purpose  of  pnttlng  her 
In  condition  to  receive  cargo  Is  maritime.  Rob- 
erts V,  Tbe  Windermere,  2  Fed.  722,  Disapprov- 
ing Hubbard  v.  Roach,  2  Fed.  393. 

Admiralty  has  Jurisdiction  of  a  contract  be- 
tween the  master  and  a  cooper  to  put  tbe  cargo 
In  landing  order,  the  services  being  rendered 
before  tbe  delivery  of  the  cargo,  partly  on  the 
Tcasel  and  partly  on  the  wharf.  Tbe  service  Is 
maritime  because  It  Is  necessary  to  enable  the 
ship  to  earn  freight,  which  Is  the  sole  purpose 
for  which  the  sblp  Is  eonatrncted  and  oaTlgated. 
tf6L.  jEL  A. 


It  Is  no  objection  to  their  being  maritime  that 
rbey  are  performed  on  land  by  persons  not  sea- 
men.   Tbe  Onore,  6  Ben.  664,  Fed.  Caa.  No,  10. 

■ISS. 

Ho,  a  cook  on  a  vessel  may  proceed  lu  admi- 
ralty to  recover  extra  wages  for  services  ren- 
dered as  a  stevedore.  The  Charles  F.  Perry.  1 
Low.  Dec.  47S,  Fed.  Cas.  No.  2.616. 

Watehmen, 

The  Jurisdiction  has  not  yet  been  extended  to 
tbe  services  of  a  watchman,  rendered  when  the 
vessel  la  out  of  commission  and  laid  up,  either 
for  repairs,  or  for  preservation. 

The  contract  of  a  ship  keeper  for  services  to 
be  rendered  while  tbe  vessel  Is  laid  up  for  tbe 
winter  Is  not  maritime.  The  Champion,  Fed. 
Cas.  No.  2JS84. 

So,  tbere  Is  no  Jurisdiction  of  a  claim  of  a 
watchman  not  during  navigation  of  the  veaael, 
nor  when  there  is  a  cargo  on  board  in  a  bome 
port,  and  when  tne  vessel  la  laid  op  for  repairs. 
McOlnols  T.  Tbe  Grand  Turk.  2  Plttsb.  826,  Fad. 
Cas.  No.  8,800. 

The  servlcea  of  a  watchman  In  the  bome  port 
are  not  maritime.  Tbe  America.  66  Fed.  1021 ; 
Rusnell  V.  Barkman,  Fed.  Caa.  No.  12,161 ;  The 
Sirius,  65  Fed.  226. 

A  person  employed  to  watch  a  vessel  while  at 
anchor,  visit  her  from  time  to  time,  ventilate 
her.  try  her  pnmpa.  and  tbe  like,  cannot  sue  In 
admiralty  for  his  compensation,  since,  to  im- 
part a  maritime  character  to  peraonal  services 
rendered  In  or  upon  a  vcasel,  they  most  be  con- 
nected with  the  betterment  of  the  vessel,  or  he 
rendered  lu  aid  of  her  navigation,  dlrt-ctly  by 
labor  on  the  vessel,  or  in  sustenance  or  relief  of 
those  who  conduct  her  operations  at  sea.  Our- 
ney  v.  Crockett,  Abb.  Adm.  400.  Fed.  Caa.  No. 
5,874. 

And  the  claims  of  watchmen  for  service  ren- 
dered wblle  the  vessel  la  at  tbe  wharf  dn  not 
conatltnte  a  maritime  llm.  The  John  T.  H<iore, 
3  Woods,  61,  Fed.  Cas.  No.  7,430;  The  B.  A. 
Barnard,  2  Fed.  712. 

The  ship  keeper  of  a  domestic  vessel  which  la 
being  repaired  for  a  new  use  has  no  lien  for  hla 
wagea.  The  Island  City,  1  Low.  Dec  876,  Fed. 
Cas.  No.  7,100. 

But  If.  in  addition  to  the  mere  watching  ot 
tbe  vessel,  other  services  are  rendered,  It  may 
lie  sufflcieni  to  bring  tbe  case  wltbln  tbe  admi- 
ralty Jurisdiction. 

Thus,  a  contract  to  take  charge  of  a  tug  at 
tbe  end  of  her  trip,  care  for  her,  and  keep  her 
In  good  order,  moving  her  from  place  to  place 
as  occaaloo  may  require,  la  a  maritime  contract. 
Wlahart  v.  The  Joe.  Nfxon,  43  Fed.  926. 

So.  a  contract  to  watch  a  vessel  and  fumlah 
labor  for  her  repair  and  preservation  la  marl- 
thne,   Tbe  Maggie  P.  32  Fed.  800. 

So,  the  aervlces  of  the  watchman  of  a  caiv» 
before  it  Is  discharged  are  maritime.  The 
Seguranca.  58  Fed.  908. 

Jn  The  Hattle  Thomas,  69  Fed.  297,  a  Hen 
wab  decreed  In  favor  of  one  who  t««nght  a  vea- 
sel  into  port,  anchored  her,  pumped  her  out, 
dried  her  sails,  saw  to  ber  fastenings,  and  per- 
formed other  services  usually  performed  br 
mariners. 

The  services  of  a  watchman  on  board  a  vessel 
coming  Into  a  port  utterly  disabled  by  the  sick- 
ness of  her  crew  and  having  on  hoard  a  cargo 
to  deliver  In  order  to  earn  freight  Is  a  maritime 
service  for  whicb  there  is  a  Hen  on  the  ship. 
The  Brinacb,  7  Fed.  281. 
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In  a%e  Harriet,  Oleott,  229,  Fed.  Cu.  No.  6,- 
097.  the  court,  altbooKb  d«ddlDg  diat  tha 
serrlcea  of  a  vatdi  upon  a  ship  lying  at  a  wbarf 
were  not  of  a  maritime  character,  entorcea  a 
Hen  glren  him  hj  the  state  lav  for  his  aerrlces. 

Of  coarse  the  latter  ruling  was  erroneous  be- 
cause, as  has  already  heen  seen,  the  states  can* 
not  confer  jurisdiction  upon  the  admiralty 
courts. 

5.  Oontracta  to  attiat  veuet. 
Towafft. 

A  claim  for  towage  In  a  public  ntvlgaMe 
rlrer  Is  cognizable  In  admiralty.  U<mongahe1a 
NaT.  Co.  T.  The  Bob  Cornell,  1  Fed.  21S;  The 
Acadia,  Brown.  Adm.  78,  Fed.  Cas.  No.  24 ; 
The  W.  J.  Walsh,  6  Ben.  72,  Fsd.  Cas.  Ho.  llr 
922. 

The  towage  of  a  steam  barge  and  her  scows 
from  port  to  port  on  tide  water  Is  maritime 
service.  The  Alabama,  22  Fed.  440;  The  Ala- 
bama. 19  Fed.  fi44. 

A  contract  for  towage  on  a  narlgable  water 
Is  wlthlD  the  Jurisdiction  of  admiralty,  althoiurti 
the  tow  1b  a  lighter  In  Its  home  port.  The  Qoi- 
eral  Cass,  1  Brown,  Adm.  884,  Fed.  Cas.  No. 
6,807. 

Admiralty  has  jurisdiction  of  an  action  for 
breach  of  an  executory  contract  to  tow  a  vessel 
to  a  place  of  safe^.  Boutin  v.  Rudd,  27  C.  C. 
A.  S27,  68  U.  B.  App.  B26,  82  Fed.  885. 

Of  breach  of  contract  by  a  propeller  to  tow 
a  barge  for  the  season.  The  Oscoda,  66  Fed. 
847. 

The  commission  of  a  tort  In  tidal  water  may 
give  admiralty  jurisdiction,  although  It  consti- 
tuted a  breach  of  a  towage  contract  which  would 
not  of  Itarlt  have  heen  within  the  Jurisdiction 
of  admiralty.  The  Brooklyn,  2  Ben.  M7,  Fed. 
Cas.  No.  1.A88. 

Jurisdiction  orer  contracts  of  towage  la  no 
longer  limited  to  those  between  states.  Leon- 
ard T.  The  Volunteer,  4  Chicago  Legal  News, 
15B.  Fed.  Caa.  No.  8,260. 

Salvage  has  always  been  a  matter  peculiarly 
within  the  jurisdiction  of  the  admiralty  courts, 
not  only  because  of  the  place  where  the  service 
Is  performed,  but  also  because  of  the  peculiar 
system  of  awarding  the  compensstlon.  Because 
of  this  primary  Jurisdiction  It  has  been  held 
that  contracts  relating  to  the  service  were  also 
within  the  Jurisdiction. 

A  contract  to  render  service  to  a  vessel  In 
distress  la  within  the  Jurisdiction  of  admiralty. 
The  C'nrlon,  Brown,  Adm.  74,  Fed.  Cas.  No.  2,- 
706 ;  The  Williams,  Brown,  Adm.  208.  Fed.  Cas. 
No.  17.710;  The  Whitaker,  1  Sprague.  282. 
Fed.  Cas.  No.  17.625;  The  J.  O.  Paint,  1  Ben. 
646.  Fed.  Cas.  No.  7,318;  The  Marquette, 
Brown.  Aflm.  364,  Fed.  Cas.  No.  9.101 :  The  A. 
D.  PatcblD,  1  Blatchf.  414.  Fed.  Cas.  No.  87; 
The  Roanoke.  00  Fed.  675;  Baxter  v.  Hellner, 
88  Fed.  ettS. 

A  contract  for  floating  a  vessel  which  has 
been  driven  ashore  by  a  storm  Is  maritime  with- 
in the  JurlBdlctloQ  of  admiralty.  Frame  v.  The 
Ella,  6  Hnghes,  126,  48  Fed.  560. 

Admiralty  has  Jurisdiction  of  a  suit  upon  a 
contract  for  salvage  service,  whether  the  con- 
tractor was  to  be  paid  In  all  events  or  not. 
The  Iicnlsa  Jane,  2  Low.  Dec  296.  Fed.  Cas. 
No.  8,632. 
66  L.  R.  A. 


In  The  Bh^hma,  1  Boaan.  210,  Fed.  Cas.  No. 
4,480,  It  la  assumed  that  tlw  court  will  enforce 
a  contract  for  aalvage  service. 

A  contract  to  raise  a  wrecked  vessel  la  snfll- 
clently  maritime  to  give  admiralty  Jurisdiction 
of  a  suit  to  recover  wages  doe  under  It.  Oil- 
Christ  V.  Oodman,  79  Fed.  070. 

The  services  of  one  employed  as  a  diver  and 
engineer  of  a  tug  engaged  In  wrecking  are  marl- 
thne.   The  Murpby  Tugs,  28  Fed.  429. 

In  The  Sabine.  101  U.  B.  384.  25  U  ed.  082. 
It  la  said,  where  parties  rendering  salvage 
services  are  employed  and  sent  out  by  the  owner 
or  Insurers,  they  may  proceed  in  personam  In 
the  admiralty  against  their  employers  for  com- 
pensatlon,  even  thouiA  they  were  unsueeeasful, 
unless  their  contract  made  snccees  a  condlthn 
of  compensation. 

The  Jurisdiction  of  admiralty  In  matters  of 
contract  depends,  not  on  the  character  of  the 
parties,  hut  on  that  of  the  contract, — whether 
maritime  or  not  A  contract  to  render  serrlcea 
to  a  vessel  In  distress  la  within  the  admiralty 
Jurisdiction  and  such  jurisdiction  may  be  exer- 
cised even  between  foreigners.  The  Sailor's 
Bride,  Brown,  Adm.  68,  Fed.  Cos.  No.  12,220. 

Admiralty  has  Jurisdiction  of  a  suit  on  a  con- 
tract between  parties  engaged  In  the  wrecking 
business  to  share  the  amounts  awarded  as  sal- 
vage for  the  efforts  of  the  vessel  of  either  party. 
Andrews  v.  Wall.  8  How.  668,  11  L.  ed.  729. 
The  court  says  It  Is  a  maritime  contract  for 
services  to  be  rendered  on  the  sea.  Over  mari- 
time contracts  the  admiralty  possesses  a  clear 
and  established  Jurisdiction  capable  of  being  en- 
forced fn  personam  as  well  as  fii  rem. 

The  question  has  arisen  whether  or  not  a  con- 
tract to  render  aalvage  aervlce  bo  far  focuses  In 
Itself  all  the  rli^ts  of  the  parties  that  all  rell^ 
must  be  sought  under  It  regardlras  of  future 
events.  It  Is  not  necessary  to  settle  this  ques- 
tion for  the  purpose  of  this  annotation,  but 
attention  Is  called  to  It  for  the  pnrpoae  of  de- 
termining some  questions  which  must  be  an- 
swered. 

In  William  v.  The  Jenny  Llnd,  Newberry, 
Adm.  443,  Fed.  Cas.  No.  17,723,  It  was  held 
that  admiralty  will  not  enforce  Q>eclfic  per- 
formance of  a  contract  for  salvage  service. 

In  other  words,  the  service  rendered  la  the 
thing  which  entitles  to  compensation ;  and.  If 
the  contract  compensation  Is  not  adequate  It 
will  be  Ignored. 

So,  a  contract  for  ccanpensatlon  at  all  eventl 
is  no  bar  to  salvage,  unless  It  Is  express,  ex- 
plicit, and  clearly  proved.  The  HuntsvUIe, 
Fed.  Cas.  No.  6,016. 

But  In  Hennessey  v.  The  Versailles,  1  Cnrt 
C.  C.  363,  Fed.  Cas.  No.  6,866.  the  court  dis- 
cusses the  question  whether  the  services  were 
salvage  services  or  bad  been  rendered  under  a 
contract.  Impliedly  assuming  that  It  had  juris- 
diction to  enforce  the  contract  should  one  be 
showQ. 

And  the  same  course  was  taken  In  The  In- 
dependence, 2  Curt  C.  C.  866,  Fed.  Cas.  No.  7,- 
014. 

And  In  The  Marquette,  Brown,  Adm,  M4, 
Fed.  Cas.  No.  9.101,  It  was  held  that  when  a 
contract  Is  made  for  services  In  aid  of  a  vessel 
In  distress,  and  the  compensation  Is  to  be  In  all 
events,  wbPther  successful  or  not,  no  claim  tor 
services  can  be  maintained;  but  the  remedy 
must  be  in  peraonam  upon  the  contract 

And  the  mere  fact  that  the  contract  may  be 
Ignored  under  some  clrcumstaneesydoes  not,pra- 
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vant  Ita  harliiK  a  btsdlng  effect  »  Or  u  It  can 
be  enforced. 

Therefore,  U  a  pereon  contracts  to  float  a 
grounded  rentl  pvanuB  employed  by  btm  do  not 
perform  a  Mlvage  iorrlee  vbleh  will  give  them 
a  Hen  upon  the  reuel,  bnt  tbey  mnat  look  for 
their  pajrment  to  their  employer.  The  Whlta- 
ker,  1  Sprague.  229,  Fed.  Cas.  No.  1T,624. 

So,  admiralty  bas  no  Jnrladlctlon  of  a  nit 
either  against  the  veeeel  or  against  the  owner 
III  iwsonaM  to  recover  the  Talne  of  blocks  let 
to  persons  who  were  mdeavortng  to  relieve  a 
wrecked  vessel.  The  contract  was  not  one  for 
repairs,  supplies,  or  other  necessaries  furnished 
the  vessel.  Squire  v.  100  Tons  of  iron.  2  Ben. 
SI,  Fed.  Cm.  No.  18,27a 

A  contntct  to  raise  floating  do^  eonstmcted 
so  that  tbey  can  be  snbmerged  and  a  vessel  tn 
need  of  repairs  floated  over  tbem  and  then 
raised  is  not  within  the  Jarlsdlctlon  of  sdmi- 
raliy,  since  the  service  is  not  of  a  maritime 
character.  Salvor  Wrecking  Co.  v.  Sectional 
Dock  Co.  8  Cant.  L.  J.  040,  Fed.  Cm.  Ha  12,- 
278. 

A  contract  for  wharfage  ts  a  maritime  con- 
tract withtai  the  JnrlsdIcUon  of  the  admiralty. 

Em  parte  Baston.  95  U.  8.  08,  24  L.  ed.  878 ; 
Clifford  V.  United  States,  84  Ct.  01.  228 ;  Brook- 
man  V.  Ilamlll,  48  N.  Y.  SS4,  8  Am.  Rep.  781 ; 
United  Hydraulic  Cotton-Press  Co.  v.  The  Alex- 
ander HcNell,  20  InL  B«v.  Bee.  176,  Fad.  Cas. 
No.  14,404. 

Bven  la  case  of  a  domestic  vessel.  Bralsted 

V.  Denton.  IIS  Fvd.  428. 

And  a  contract  of  wharfk.ge  for  a  canal  boat 
Is  a  maritime  contract  within  the  Jurisdiction 
of  admiralty.  Tbe  Kate  Trematne,  5  Ben.  60, 
Fed.  Cas.  No.  7.632. 

So,  a  contract  for  ttie  wbartage  of  a  floating 
house  boat  Is  maritime.  Woodmff  v.  One  Cov- 
ered  Scow,  80  Pod.  269. 

In  Union  Wharf  A  Pier  v.  The  J.  H.  Starln, 
46  Conn.  685,  15  Blatchf.  473,  Fed.  Cas.  No. 
7,320,  admiralty  tot»k  Jarlsdlctlon  of  a  suit  by 
the  owner  of  a  wharf  to  recover  compusatlon 
agamst  a  vessel  which  had  been  unloaded  at 
an  adjoining  wharf  for  carting  the  goods  over 
the  wbarf  of  llbellant.  The  court  said  the 
claim  to  a  Hen  for  wharfage  In  this  case  Is  such 
a  claim  as  Is  cognisable  in  admiralty.  The  nse 
of  tbe  llbeJIant's  wbarf  as  It  was  nsed  In  this 
case  pertains  to  navigation  by  water  to  such  an 
extent  that  the  implied  contract  for  wharfage 
In  respect  of  the  goods  may  properly  be  re- 
garded as  &  maritime  contract  for  tbe.beneflt  of 
the  steamer,  and  therefore  one  tbe  Hen  given 
for  whleb  by  the  state  law  la  cognisable  and 
enforceable  In  the  admiralty. 

This  Jurisdiction  was  at  flrst  refused  by  tbe 
loww  courts.  Delaware  River  Storage  Co.  v. 
Tbe  Thomas,  7  Am.  Law  Rev.  881,  Fed.  Cai. 
No.  8,760 ;  torage  Co.  v.  Tbe  Thomas,  9  Phlla. 
864,  Fed.  Cas.  No.  13,489;  Taylor  v.  Tbe 
Joseph  Walker,  17  Phlla.  Leg^  Int.  265.  Fed. 
Caa  No.  18,796. 

Especially  In  case  of  domestic  vessels. 
Squires  v.  The  Charlotte  Vauderbllt,  8  Week. 
Law  Gas.  843.  Fed.  Cas.  No.  18,271 ;  Jefferson- 
Tllle  V.  The  John  Shallcross,  85  Ind.  19. 

This  was  partly  dne  to  the  fsct  that  no  lien 
was  beld  to  exist  for  wharfage  service. 

Admiralty  cannot  enforce  a  lien  for  wharfage 
against  a  domestic  .vessel.    Bnssel  v.  The  Asa 
B.  Swift,  Newberry.  Adm.  668,  Fed.  Cas.  No. 
12,144. 
66L.  R.  A. 


Altboogh  It  may  enforce  a  lien  If  one  existed. 
Bg  parte  Lewi*.  2  OalL  488,  Fed.  Caa.  No.  8r 

310. 

And  cases  holding  that  there  Is  a  Hen  for 
wharfage  may  be  regarded  as  Impliedly  reoog- 
ulilng  the  Jarlsdlctlon  of  admiralty  awt  anch 
contracts.  J<riiDSon  v.  The  iS^Domoagb,  GUpin, 
101,  Fed.  Cas.  No.  7,395. 

And,  the  contract  being  maritime  tn  Ita  na- 
ture, admiralty  may  enforce  wharfage  Hens 
given  I?  atate  statntea.  The  Virginia  Bnlon, 
18  Blatchf.  619,  Fed.  Cas.  Ho.  1^974,  Following 
The  Lottawanna,  21  Wall.  668,  22  L.  ed.  654. 

So,  admiralty  has  JurlsdictloD  of  a  claim  for 
double  wharfage  under  a  state  statute.  The 
Ann  Ryan.  T  Btau  20,  Fed.  Cas.  No.  428. 

In  Atlantic  Dock  Co.  v.  Wenberg,  9  Ben.  464, 
Fed.  Cas.  No.  622,  It  Is  said  that  a  liability  for 
wharfage  Imposed  by  statute  springs  out  of  and 
Is  Incident  to  a  maritime  transaction,  and  Is, 
therefore,  maritime  in  its  cbaraetor,  and  may 
be  enforced  In  admiralty. 

Bnt  in  Tba  Ocm.  Brown,  Adm.  87.  Fed.  Cu 
No.  6,308.  Wllklns,  J.,  refused  to  take  Jnrisdlo- 
tipn  of  a  libel  for  wharfage  ou  the  groand  that 
It  was  not  within  tbe  meaning  of  the  12th  admi- 
ralty rule  permitting  proceedings  in  rem  In  cases 
of  domestic  vessels  only  in  case  of  material 
men.  But  Judge  Brown,  tbe  reporter.  In  a  note 
to  tbe  case,  states  that  the  weight  of  the  more 
recent  cases  Is  to  the  effect  that  wharfage  Is  a 
maritime  contract,  and  that  a  Hen  exists  thwe- 
for  Independent  of  tbe  12th  admiralty  rule. 

A  lease  of  a  wharf  Is  not  maritime.  Upper 
Steamboat  Go.  v.  Blaka,  2  App.  D.  C.  61. 

So,  a  lease  of  a  portion  of  a  wbarf  for  ose  Iv 
a  vessel  at  a  fixed  annual  rental  la  not  a  marl> 
time  contract.  The  James  T.  Furher,  129  Fed. 
808. 

Dockage. 

Similar  to  a  contract  for  wharfage  la  that  for 
use  of  a  dock,  dry  or  otherwise. 

Therefore  a  contract  for  the  use  of  a  dry  dock 
Is  marlUme.  Tbe  Vldal  Sala,  12  Fed.  207 ;  The 
HISslBsippl,  6  Fed.  643. 

So,  It  has  been  beld  that  furnishing  an  air 
pump  for  a  craft  used  for  pumping  water  out 
of  a  dry  dock,  and  incidentally  out  of  sunken 
vessels,  Is  a  maritime  service,  Wlnslow  v. 
Floating  Steam  Pump.  2  N.  J.  L.  J.  124.  Fed. 
Caa.  No.  17,880.  Tbe  court  says  a  oaefal.  if 
not  Indispensable,  part  of  the  Instrumentalities 
with  which  the  owner  of  a.  dry  dock  carries  on 
his  business  of  OTerhauling  and  repairing  ves- 
sels is  some  sort  td  machinery  for  pumping  tbe 
water  out  of  the  docli. 

Storaoe. 

There  Is  no  Jurisdiction  of  a  suit  for  com- 
pensation for  storage  of  sails  after  they  have 
been  stripped  from  the  vessel.  Hubbard  r. 
Roach,  9  BIss.  876,  2  Fed.  888. 

6.  Bottomry,  hypothecation,  mortgage. 

Contracts'  by  which  money  Is  loaned  at  high 
Interest  for  the  fartherance  of  a  voyage,  upon 
condition  that  It  shall  not  be  repaid  If  tbe  vessel 
or  cargo  by  which  It  Is  secured  is  lost,  bave  aU 
ways  been  regarded  as  within  tbe  Jurisdiction 
of  the  admiralty  In  tbU  country,  although 
Justice  Johnson  contended  In  Ramsay  v.  Alls- 
sre,  12  Wheat.  611,  6  L.  ed.  746,  that  the  con- 
tract of  reapondentia  gives  no  Jurisdiction  to 
the  admiral^,  either  fn  rest  or  ftntsreoMwe. 
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Admlralt;  has  jarlsdlctlos  of  stitts  for  the  en- 
fommunt  of  bottomr;  twods.  Tbe  Orapeghot, 
0  Wall.  129.  19  U  ed.  651 ;  Tbe  Panama,  Ol- 
cott,  348.  Fed.  Cas.  Na  10,708;  Tbe  Packet. 
8  Hawn,  265.  Fed.  CaB.  No.  10,654. 

In  Tbe  Jerusalem,  2  Gall.  191,  Fed.  Cas.  No. 
7,203,  Mr.  Justice  !^torj  said :  Admiralty  la. 
Indeed,  tlie  only  tribunal  capable  of  enforcing 
■pedfic  performance  In  rem  by  seizing  Into  its 
custody  tbe  very  subject  of  bypothecatlon.  To 
Ita  guardian  care  I  maj  wltbont  raahnesa  af- 
firm, the  wbole  commercial  vorld  look  for  se- 
curity and  redress,  and  without  Its  summary  In- 
terference maritime  loans  would  In  all  proba- 
bility become  obsolete.  A  Jurisdiction  so  nec- 
essary and  beneficial,  wblcb  exercises  Its  pow- 
ers RccordlDg  to  tbe  law  of  nations  and  those 
rules  and  maxima  of  cItII  rtgbt  whleb  may  be 
said  to  form  tbe  basis  of  'tbe  Institutions  of  all 
Europe,  ouRhi  not  to  be  restrained  within  nar- 
row bounds,  unless  the  authority  or  public  pol- 
icy distinctly  requires  It.  And  Jurisdiction  was, 
tbetvfore.  Ukni  of  a  suit  upon  sacb  a  bond  be- 
tween forelimers. 

in  Tbe  Othello.  B  Blatchf.  342,  Fed.  Cas.  No. 
10,611,  the  court  took  Jurisdiction  of  a  suit  on 
a  bottomry  bond  whlcb  had  been  dismissed  In 
tbe  district  court  n  Ben.  43.  Fed.  Cas.  No. 
2,483)  on  tLe  jtroiind  that  tbe  vessel  was  prr> 
hao  vtoe  th«  proiNirt)  of  tba  United  States,  and 
not  subject  to  suvb  bond;  tbe  appellate  court 
finding  that  anrfa  was  not  tbe  fact. 

The  subject-mutter  of  bottomry  bonds  Is  mari- 
time, and.  therefore,  admiralty  has  lurlsdlctlon 
over  them,  althoiigb  they  are  executed  by  the 
owner  of  the  vessel.  Tbe  Mary,  1  Paine,  611. 
Fed.  Cas.  No.  9,187. 

A  bypotbecatlon  of  a  vessel  In  thp  form  of  a 
mortgage  to  secure  supplies  In  a  foreign  port 
may  be  enforced  In  tbe  admiralty.  The  Elllar 
Ity,  Blatchf.  *  H.  90,  Fed.  Cas.  No.  Q.4A0. 

The  hypothecation  of  freight  earned  and  to 
be  earned  as  collateral  security  for  loans  to  he 
used  In  disbursing  ships  Is  a  maritime  contract. 
The  Kate.  63  Fed.  707. 

But  admiralty  baa  no  Jurisdiction  of  a  suit 
in  rem  to  enforce  a  mortgage  or  lien  upon  a 
vessel  for  money  advanced  In  a  foreign  port, 
where  it  woa  not  placed  at  tbe  risk  of  tbe  voy 
age,  bat  was  to  be  repaid  in  any  event.  Wbetb 
«r  or  not  the  contract  could  bave  been  enforced 
in  peraonam  la  not  considered  In  the  case,  al 
though  the  court  saya  a  court  of  admiralty  can 
exercise  no  Jurisdiction  In  the  ease  when  it  Is 
perfectly  appsrent  that  no  maritime  risks  were 
Incurred.  Maltlaod  v.  Tbe  Atlantic,  Newberr> 
Adm.  fil4.  Fed.  Cas.  No.  8,980. 

So,  a  bond  executed  as  a  bypotbecatlon,  bui 
not  on  the  principles  which  govern  such  se 
cnritlea,  cannot  be  enforced  In  a  court  of  adml 
ralty.  Burry  t.  The  John  *  Alice,  1  Wash. 
C.  C.  208,  Fed.  Cas.  No.  6.928. 

There  is  no  Jurisdiction  over  a  mere  contract 
for  loan  with  a  pledge  of  tbe  vessel  for  security. 
The  C.  C.  Trowbrldjfe,  11  Bias.  1S4,  14  Fed. 
874. 

In  Knight  v.  Attlla,  Crabbe,  326,  Fed.  Caa. 
No.  7.881.  it  waa  held  that  a  bottomry  bond 
given  iB  a  home  iiort  tor  money  not  Intended  to 
be  nied  for.  nor  actually  applied  to  tbe  purposes 
of,  a  voyage,  will  not  sopport  a  snit  In  the  ad- 
miralty. 

Bat  In  Tbe  Draco,  2  Snmn.  Ifi7,  Fed.  Cas. 
No.  4,057.  Jurisdiction  was  asserted  over  bot- 
tomry bonds  executed  by  tbe  owner  In  the  home 
port  of  a  vessel,  even  though  the  money  was 
66  L.  R.  A. 


not  expended  for  the  neceasltleB  of  the  ship. 
It  la  sufllcleat  If  the  loan  was  at  the  risk  of  the 
voyage. 

Some  of  the  earlier  oases  were  Inclined  to 
limit  the  Jurisdiction  as  It  bad  been  limited  in 
England,  and  held  that  In  order  to  give  admi- 
ralty Jurisdiction  of  a  hypothecation  of  a  vessel 
It  must  be  In  a  case  of  necessity  In  a  foreign 
port,  where  neither  master  nor  owner  has  any 
personal  credit.  Forbes  v.  Tbe  Hannah.  Bee. 
848,  Fed.  Cas.  No.  4,926. 

So.  B  ship  cannot  be  Itypothecated  so  as  to 
give  Jurisdiction  to  the  admiralty  court  t>efore 
tbe  voyage  has  begun,  or  In  places  where  the 
owners  reside,  evoi  for  those  necessaries  with- 
out which  the  ship  could  not  proceed  to  sea. 
Tumbull  V.  The  enterprise.  Bee,  345,  Fed.  Cas. 
No.  14,242. 

Mortgage. 

The  mortgage  of  a  ship  is  not  a  maritime 
contract,  and  admiralty  has  no  Jurisdiction  of 
an  action  to  enforce  it.  Bogart  v.  The  John 
■lay,  17  How.  402,  15  Ij.  ed.  06 ;  Scbuchardt  v. 
Babbldge,  10  How.  240,  15  L.  ed.  626 ;  Tbe 
Sailor  Prince,  1  Ben.  461,  Fed.  Cas.  No.  12,219; 
Deel;  t.  The  Ernest  *  Allc^  2  Unghes.  70.  Fed. 
Cas.  No.  3.735;  The  3.  E.  Bumbell,  148  U.  8. 
1,  37  L.  ed.  845.  13  Sup.  Ct.  Bep.  4S8 ;  The 
Guiding  Star,  9  Fed.  521. 

There  is  no  Jurisdiction  over  the  mortgage  of 
a  vessel  for  the  purchase  money.  BNttim  v. 
The  Venture,  21  Fed.  028. 

Admiralty  baa  no  Jurisdiction  of  a  contract 
by  which  money  was  advanced  to  purchase  a 
ship,  and  tbe  bill  of  sale  deposited  with  the 
lender  by  way  of  security,  with  power  to  sell 
the  ship  for  his  reimbursement  Tbe  Persever- 
ance, Blatchf.  ft  H.  886,  Fed.  Cos.  No.  11,017. 

So,  admiralty  has  no  Jurisdiction  to  enforce 
equities  between  mortgagor  and  mortgagee.  The 
Wlilloni  D.  Bice,  8  Ware,  184,  Fed.  Cos.  No. 
17,601, 

Admiralty  cannot  transfer  poaaeeslon  of  a 
ship  to  a  title  based  on  a  mortgage.  The 
Martba  Waablnglon,  8  Ware.  249,  Fed.  Cas.  No. 
0,148. 

A  libel  does  not  lie  in  the  admiralty  to  en- 
force the  surrender  or  satisfaction  of  a  mort- 
ftage.  Dean  v.  Bates,  2  Woodb.  ft  H.  87,  Fed. 
1  HS.  No.  3.704  ;  Ldand  v.  The  Hedora.  2  Woodb. 
ft  M.  93.  Fed.  Cos.  No.  8.287. 

in  Deshon  v.  The  Medora.  2  Woodb.  ft  H. 
120,  Fed.  Oas.  No.  3,820,  It  Is  said  it  Is  doubt- 
ful whfifaer  a  mortgage  to  raise  money  for  sup- 
plleo  can  l<e  enforced. 

And  In  Letand  v.  Ifedoro,  2  Woodb.  ft  M.  98, 
Fed.  Gas.  No  8.287.  It  Is  said,  whether  or  not 
a  libel  lie*  on  a  mere  mortgage  of  a  vessel  to 
secure  a  debt  arising  out  of  a  maritime  contract 
•ir  hutunesB  is  doubtful. 

A  but  itf  sale  of  a  vessel  as  collateral  security 
for  a  loan  ts  not  a  nurltlme  contracL  The  Blla 
J.  siByma<i*-r.  2H  Fed  7)17. 

Admiralty  baa  no  Jurisdiction  of  a  UII  to  re- 
dpem  fnim  a  mortgage  Tbe  J.  B.  Lnnt  T.  Ifer- 
rltt.  Fed.  ras  No.  7,247. 

But  tbe  mortgagee  may  be  permitted  to  ctune 
In  and  ctairo  remnants  in  case  of  a  sale  for  a 
maritime  caus*  The  Advance,  68  Fed.  704; 
The  Allianca,  66  Fed.  240;  The  Katie  (TNell, 
65  Fed.  111. 

7.  InmrwMe  and  aptragt. 

It  was  many  years  after  tb»-4arlsdletleii  of 
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admiralty  had  been  broadened  In  tbU  coantr; 
before  tbe  question  wae  settled  whetber  or  not 
marine  Insurance  was  wltbln  the  Jurisdiction. 
It  would  seem  tbat  there  could  be  no  question 
that  a  contract  for  such  Insurance  Is  of  a  marl- 
tlmu  nature.  The  question  Brst  came  before  Mr. 
Justice  Story  in  the  sreat  case  oC  De  Lovio  t. 
Bott.  2  Uall.  808,  Fed.  Caa.  No.  8.779.  and. 
after  tbe  moat  elaborate  examlnatiai  of  tbe 
question,  he  auataloed  the  Jnrladtctlon  ;  bat  there 
seemed  to  be  no  dlspoeitlon  to  present  tbe  ques- 
tion to  the  court  of  last  reaort. 

In  Peele  t.  Hercbants*  loa.  Co.  8  Mason,  27. 
Fed.  Cas.  No.  lU,tK)5,  Justice  Story  sUtes  tbat 
he  had  no  reason  to  change  the  opinion  he  ex- 
pressed in  De  Lovio  Bolt,  that  admiralty  bad 
JurlHdictlon  of  a  marine-Insurance  policy. 

And  in  Uale  v.  Washington  Ins.  Co.  2  Story, 
176,  Fed.  Cas.  No.  5,916,  be  stated  tbat  it  was 
aearly  twenty-aeven  years  since  be  had  affirmed. 
In  De  Lovio  v.  Bolt,  tbe  admiral^  Jurisdiction 
Dver  laanrance  pollclea;  but  that,  altboogb  fre- 
fluently  in  the  intermediate  period  called  upou 
to  re-ezamlue  tbe  question,  be  emphatically  ad- 
hered to  tbe  doctrine  therein  stated.  He  said: 
"Indeed  in  tbe  various  discussions  which  have 
alnce  lakeo  place  here  and  elsewhere  I  have 
fooud  nothing  to  rfttract.  and  nothing  to  qualify 
In  tbat  opinion  In  respect  to  tbe  true  nature 
and  extent  of  tbat  Jurisdiction,  and  Its  Impor- 
tance to  the  commercial  and  maritime  world." 

However,  tbe  question  llnally  came  before  tbe 
Supreme  Conrt  of  tbe  United  States,  and  It  held 
that  the  contract  of  marine  Insurance  Is  a  mari- 
time contract  within  tbe  admiralty  and  mari- 
time Jurisdiction,  New  England  Mut.  Marine 
Ins.  Co.  V.  Dunbam,  II  Wall.  1,  20  L.  ed.  &0. 

That,  of  course,  settled  the  question  In  favor 
<a  tbe  jurisdiction.  Siocum  v.  Western  Asaur. 
Co.  42  Fed.  2S6 ;  Ulouceater  Ina.  Co.  v.  Yoanger, 
2  Curt.  C.  C.  832.  Fed.  Cas.  No.  5,487 ;  Younger 
v.  Gloucester  Marine  Ins.  Co.  1  Sprague,  243, 
Fed.  Caa.  No.  18,183. 

Admiralty  has  Jarladlctiou  over  contracts  of 
jnarlne  inaurance,  but  not  over  negotiations 
leading  to  policies.  It  cannot  reform  a  policy 
tty  antecedent  negotiations.  Andrews  v.  Essex 
F.  t  M.  Ins.  Co.  3  Mason,  16,  Fed.  Cas.  No.  374. 

In  lie  Insurance  Co.  22  Fed.  115,  where  is  was 
held  tbat  there  was  no  lien  for  Insurance 
premiums,  tbe  court  said  it  Is  no  longer  an  open 
question  tbat  a  contract  of  Inaurance  upon  a 
jhip  iB  In  Iti  nature  maritime. 

A  contract  to  pay  premlumi  on  marine  Insur- 
ance Is  a  maritime  contract.  The  Onldlng  Star, 
9  Fed.  621. 

An  underwriter  may  maintain  suit  In  admi- 
ralty for  tbe  premium  due  on  tbe  policy.  The 
Doipbin,  1  Fllpp.  680,  Fed.  Cas.  No.  S,d73. 

Average  bond. 

Admiralty  baa  Juriadictlon  of  a  gmwal  aver- 
age bond.  Dike  t.  St.  Josepta,  6  McLean,  578, 
Fed.  Cas.  No.  8,008;  Conrad  t.  De  Monteourt, 
138  Mu.  311,  S9  8.  W.  805. 

In  Tbe  San  Fernando  v.  Jacks{»,  12  Fed.  341, 
it  la  said  tbat  CaUer  v.  Bae,  7  Uow.  729,  12  U 
ed.  890,  wblcb  wonld  lead  to  a  contrary  con- 
clusion from  the  fact  that  admiralty  was  held 
not  to  have  JurlsdlctlMi  over  tbe  Implied  con- 
tract to  contribute,  muat  be  regarded  aa  over- 
ruled by  later  cases. 

An  agreement  between  the  owners  of  a  vessel 
and  cargo  and  average  adjusters,  by  wblcb  the 
latter  are  to  take  poaseaslon  and  adjust  elalma 
ior  aalTaga  and  diatribnte  the  remainder  of  tbe 
S6L.R.  A. 


funds,  is  maritime  within  the  jurisdiction  of  a 
court  of  admiralty,  where,  bad  the  aervlce  not 
beoi  performed  by  the  adjusters.  It  must  have 
been  performed  by  tbe  owners  of  tbe  vessel 
under  their  obligation  on  tbe  average  bond. 
Coast  Wrecking  Co.  Phoenix  Ina.  Co.  7  Fed. 
286.  Afllrmed  In  20  Blatchf.  557,  13  Fed.  127. 

8.  Pttrtnerthip,  tm$t,  aeeounUng. 

Admiralty  has  no  jurisdiction  over  a  contract 
of  partnerablp  In  the  earnings  of  a  ship.  Ward 
V.  Tbompaon,  22  Uow.  330,  16  L.  ed.  240. 

In  The  Kcllpse,  136  U.  B.  590.  84  L.  ed. 
269,  10  Sup.  Ct.  Kep.  873.  tbe  court.  In  derid- 
ing that  admiralty  bad  no  Jurisdiction  to  wind 
up  a  trust  in,'  and  enforce  a  contract  of  sale  of, 
a  vessel,  says  that  the  Jurisdiction  embraces  all 
maritime  contracts,  and  depends  upon  the  na- 
ture of  tbe  contract,  and  is  'Imlted  to  contracts, 
claim*,  and  serrlcea  purely  maritime,  and  touch- 
ing rights  and  duties  appertabilng  to  commerce 
and  navigation. 

The  matter  of  adjusting  accounts  Is  not  with- 
in tbe  Jurlsrllctloh  of  t  bv  admiralty  court.  Davis 
V.  Child,  2  Ware.  78,  Fed.  Caa.  No.  3.628;  The 
Larcb,  3  Ware,  28,  Fed.  Caa.  No.  8,086;  State 
V.  WatiB,  7  L.a.  440.  26  Am.  Dec.  607. 

It  has  no  Jurisdiction  upon  matters  of  ac- 
count between  part  owners.  Tbe  H.  B.  Wlliard, 
52  Fed.  387,  Affirming  53  Fed.  509. 

Nor  between  owners  of  a  vessel  and  ttaelr 
agent  for  moneys  paid  for  Ita  umt.  DooUttle 
r.  Knobelncb,  80  Fed.  40. 

So.  equitable  co-owners  of  a  vessel,  who  are 
also  material  men,  cannot  maintain  a  libel  in 
admiralty  against  tbe  other  co-owners  to  re- 
cover their  bill  tor  supplies.  If  tlietr  claim  Con- 
stitutes a  portion  of  tbe  accounts  of  tbe  part 
owners.  Hall  v.  Hudson,  2  Sprague,  65,  Fed. 
Cas.  No.  G,03S. 

Where  a  contract  of  affreightment  la  between 
a  corporation  of  which  the  master  of  the  vessel, 
who  la  also  a  part  owner  In  It,  is  a  member,  and 
the  vessel,  and  the  master  is  alao  consignee  and 
entitled  to  conunisllons  as  such,  admiralty  bas 
no  Jurisdiction  of  a  libel  to  recover  the  freight, 
where  the  voyage  was  dlsaatroue,  so  tbat  not 
only  was  tbe  capital  of  the  corporation  lost,  but 
there  must  be  a  contribution  to  aatisfy 
the  freight  due,  and  an  adjustment  of  the  vari- 
ous rights  and  liabilities  of  the  master  In  bis 
respective  capacities  aa  member  of  the  corpo- 
ration, part  owner  of  tbe  vessel,  master .  and 
c(MiBlgnee.  Grant  t.  PolUon,  20  How.  162.  16 
L.  ed.  871. 

But  the  mere  fact  tbat  aa  account  has  been 
neceasary  to  settle  the  rights  of  tbe  parties  does 

not  deprive  admiralty  of  Jurisdiction  after  they 
are  settled. 

Therefore,  the  master,  who  la  a  co-owner  of 
a  whaling  ship,  bas  a  right  of  action  In  tbe  ad- 
miralty for  his  share  of  tbe  proceeds  of  tbe 
voyage  after  tbe  voyage  boa  been  made  np  and 
tbe  proceeds  are  In  tbe  bands  of  tbe  owner. 
Dexter  v.  Mnnroe,  2  Sprague,  39,  Fed.  Cas.  No. 
;{.8tt3. 

So,  the  fact  that  a  material  man  fumlahlng 
supplies  and  repairs  for  the  use  of  a  vessel  waa 
a  part  owner  does  not  destroy  the  Jartsdictloa  of 

admiralty.  I'ettit  r.  Tbe  Charles  Hemje,  6 
Hughes,  359. 

So,  admiralty  may  enforce  a  lien  In  favor  of 
one  part  owner  who  has  made  advances  for  the 
repair  of  tbe  vessel.  Tbe  Larcb,  8  Ware,  28, 
Fed.  Caa  No.  8.086.  Overruled  hi  2  Cart  C  C 
427,  Fed.  Cas.  No.  8,086. 
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Bo,  admfraltj  baa  JnrlsdlctloQ  of  a  anlt  for  a 
balance  claimed  b;  a  seaman  to  be  due  to  blm 
on  aeeoont  of  the  profita  of  tbe  Toyage,  where 
It  Is  ahown  that  he  la  cntltted  to  a  wcclflc  som 
in  the  defendant's  hands ;  bat  the  court  cannot 
take  an  account  to  determine  tbe  proflta  of  the 
Towage,  and  award  tbe  llbellant  his  share.  Dur- 
7ee  Elblns,  Abb.  Adm.  629,  Fed.  Cas.  No. 
4,197.  Tbe  court  aays  that  in  this  court,  !f  tbe 
purpose  of  tbe  agre^nent  Is  to  secure  to  tht  sea- 
man wages  for  his  Barrleea,  It  may  be  enforced 
In  admiralty,  althon^  the  wages  were  to  arise 
out  of  a  participation  In  the  earnings  of  a 
freighting  or  fishing  voyage. 

The  mere  fact  that  a  seaman  engages  to  serve 
tOK  a  share  In  the  profits  of  tbe  Toyage  does  not 
deprive  admiralty  of  Jurisdiction  of  the  con- 
tract. '  The  Crusader,  1  Ware,  487,  Fed.  Cas. 
No.  8,466. 

Tbe  compensation  of  fishermen  is  wltbln  the 
jnrlsdtctlou  of  admiralty,  although  they  claim 
specific  sbarea  in  tbe  cargo.  Harden  v.  Gordon, 
2  Mason,  B44,  Fed.  Cas.  No.  0,047. 

That  a  seaman  is  a  part  owner  of  the  vessel 
does  not  preclude  him  from  suing  In  tbe  admi- 
ralty for  blB  wages.  Foster  v.  Tbe  Pilot  No.  2, 
Newberry,  Adm.  215,  Fed.  Cas.  No.  4,980. 

9.  CoHtractt  leading  to  Duiritime  contract. 

There  la  a  class  of  preliminary  contracts  tbe 
performance  of  which  will  lead  to  the  formation 
of  a  maritime  contract,  but  of  whleb  admiralty 
refuses  to  take  Jurisdiction. 

Thos,  there  Is  no  jurisdiction  of  an  aeUon  to 
reform  an  Insnranee  policy,  nor  of  an  action 
upon  oral  representations  made  during  tbe  ne- 
gotiations for  tite  policy  and  supposed  to  have 
been  Incorporated  therein,  but  which  were  In 
fact  omitted.  Williams  t.  Providence  Waah- 
Ington  Ins.  Co.  56  Fed.  169. 

A  contract  to  procure  insnranee  is  not  a 
maritime  contract.  Uarqnardt  v.  French,  B3 
Fed.  608. 

In  The  Star  of  Hope,  2  Sawy.  16,  Fed.  Cas. 
No.  13,813,  it  la  admitted  that  admiralty  can- 
not entertain  a  libel  to  reform  a  contract  though 
clearly  a  maritime  one,  and  that  they  have  no 
Jurisdiction  to  enforce  contracts  leading  to 
maritime  contracts. 

There  Is  no  Jurisdiction  in  rem  of  an  action 
for  false  representations  leading  to  tbe  execu- 
tion of  a  charter  party,  nor  for  nonperformance, 
on  tbe  part  ot  the  master,  of  an  agreement  made 
by  him  for  the  purpose  of  securing  tbe  contract 
which  was  not  made  a  part  of  It.  Balchen  v. 
Tbe  EH  Whitney,  Fed.  Cas.  No.  792a. 

There  is  no  Jurisdiction  to  enforce  specific 
)>ertbnnance,  nor  the  execution  of  s  contract. 
Paterson  v.  Dakin,  31  Fed.  682;  Brown  v.  Lull. 
2  Sumn.  443,  Fed.  Cas.  No.  2,018;  Davia  v. 
Child,  2  Ware,  78,  Fed.  Cas.  No.  3.628 ;  The 
Robert  B.  Klrkland,  92  Fed.  407  ;  Rea  v.  Tbe 
Eclipse,  4  Dak.  218,  30  N.  W.  169. 

Admiralty  has  no  Jurisdiction  <»r  a  suit  to 
compel  performance  of  a  contract  to  employ  a 
master,  althongl]  the  owners  attempt  to  dis- 
charge him  after  the  cargo  has  been  on  board 
and  tbe  Teasel  ready  to  sail.  Montgomery  v. 
Wbarton,  2  I'et.  Adm.  397,  Fed.  Cas.  No.  9,737, 
Afl'.rmed  lu  Uontgomery  v.  Henry,  1  Dall.  49, 
1  L.  ed.  32. 

Admiralty  has  no  Jurisdiction  of  a  suit  to 
enforce  8pt*clflc  performance  of  a  contract  for 
the  purcbuae  of  property.  Kynoch  v.  Tbe  8.  C. 
Ives,  Newberry,  Adm.  205,  Fed.  Caa.  No.  7,958. 

Is  Andrews  v.  Essex  F.  ft  U.  Ins.  Co.  3 
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Mason,  16,  Fed.  Cas.  No.  874,  there  Is  a  dietum 
that  admiralty  has  no  Jurisdiction  to  enforce 
a  contract  to  build  a  ship,  or  sign  a  shipping 
paper,  or  execute  a  bottomry  bond. 

A  eontroct  to  form  a  partnership  to  purchase 
a  vesseJ  Is  not  a  maritime  one.  Turner  v. 
Beacham,  Taney,  683,  Fed.  Caa.  No.  14,252. 

But  tbe  rule  that  there  Is  no  Jurisdiction  over 
preliminary  contracts  leading  to  marine  eon- 
tracts  does  not  apply  to  a  e<»tract  to  have  a 
vessel  ready  at  a  certain  time  and  take  mi  a 
cargo,  and  to  tranqxnt  It  to  a  certain  place, 
which  may  be  regarded  as  an  Infiwmal  charter 
party.  The  Tribune,  8  Bumn.  144,  Ped.  Cas. 
No.  14.171. 

Brokerage, 

One  of  the  contracts  of  which  admiralty  re- 
fuses to  take  Jurisdiction  Is  that  of  tbe  broker 
who  negotiates  a  maritime  contract. 

A  contract  for  services  sudi  as  are  performed 
by  ship  brokers  and  business  agents,  and  per- 
formed on  land.  Is  not  maritime.*  Graoman  v. 
The  Humboldt,  86  Fed.  351. 

The  contract  of  a  sblppln?  broker  to  procure 
a  cargo  Is  not  maritime.  The  Thames,  10  Fed. 
848 ;  Richard  v.  Uolman,  123  Fed.  734. 

Services  rendered  in  procuring  a  cargo  tor  a 
vessel,  and  In  assisting  In  loading  It,  are  not 
maritime.    Tbe  Ole  Olesoo,  20  Fed.  884. 

There  Is  no  Jurisdiction  over  a  contract  to 
procure  a  contract  of  affrel^tmoit  Rtebard 
T.  Hogarth,  94  Fed.  684. 

Or  to  procure  a  charter  for  a  vessel.  Taylor 
V.  Weir,  110  Fed.  lO05. 

Nor  to  recover  for  services  In  procuring  a 
crew  to  navigate  a  vessel  from  port  to  port  la 
same  etate.  Scott  v.  The  Homing  Glory,  Fed. 
Caa.  No.  12,542. 

Bnt  It  has  been  held  ttiat  a  contract  hy  a 
ship's  broker  to  ship  a  crew  for  a  foreign  ves- 
sel Is  a  maritime  contract  wltbln  tbe  Jurisdic- 
tion of  the  courts  ot  admiralty.  The  Guatavia, 
Blatcbl.  4b  U.  188,  Fed.  Cas.  No.  6,876. 

And  that  admiralty  has  Jurisdiction  of  a 
claim  for  supplies  furnished  by  a  shipping  agent 
to  seamen  whom  he  has  engaged  tor  a  voyage 
pending  the  sail  of  the  vessel,  but  who  are  la 
fact  discharged  before  the  voyage  begins.  Have- 
ron  V.  Goelet,  88  Fed.  301. 

The  services  of  an  agent  employed  by  a  char- 
terer to  solicit  freight  are  not  maritime.  The 
Crystal  Stream,  25  Fed.  575. 

A  contract  constituting  one  general  passenger 
and  freight  agent  of  a  steamship,  and  giving 
blm  entire  control  of  her  passenger  and  freight 
buslneaa.  Is  not  maritime.  Grauman  v.  The 
Humboldt,  86  Fed.  351. 

A  contract  by  brokers  to  keep  an  office  and 
solicit  freight  for  a  line  of  boats  Is  not  marl- 
time.  The  Harvey  k  Henry,  30  C.  C.  A.  330, 
57  U.  8.  App.  41,  80  Fed.  656. 

A  contract  by  a  shipping  broker  to  collect 
freights  earned  on  a  vessel,  and  divide  them  with 
one  who  has  filed  a  libel  against  the  vessel  tai 
consideration  that  the  latter  will  not  contest 
a  claim  which  he  has  Bled  In  the  proceedings, 
is  not  maritime.  Skinner  v.  Harris,  08  Fed. 
442. 

A  contract,  although  embodied  In  tbe  charter 
party  binding  the  ship  and  owners  to  pay  a 
broker's  commission  for  procuring  the  charter, 
la  not  maritime.  Brown  v.  West  Hartlepool 
Steam  Nav.  Co.  60  C.  C.  A.  664,  112  Fed.  1018. 

10.  Other  contracts. 

Admiralty  has  Jurisdiction  of  a,  contraot^ Jor 
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rauBom  ot  a  ship  taken  as  prize.  Bat  a  bill  of 
flxchuig«  given  as  collateral  secarlty  for  tbe 
payment  of  a  ransom  bill  ia  witbin  the  cogni- 
zance of  coarta  of  common  law.  Halsonnalre  t. 
Keating,  2  Oall.  820.  Fed.  Cas.  No.  8,978. 

A  Judgment  In  a  common-law  court  for  sea- 
men's wages  [0  not  a  maritime  contract  which 
vukj  be  enforced  In  admiralty.  Assign  t.  Tbe 
G.  B.  I4unar.  ITed.  Cas.  No.  688a. 

There  are  certain  contracts  or  agreements  so 
closely  connected  with  the  performance  of  the 
contract  of  carriage  that  the;  are  held  to  come 
within  tbe  JurlBdiction  because  of  the  associa- 
tion. 

ThQB,  a  contract  to  transport  goods  to  tbe 
place  of  destination,  collect  advances,  and  repay 
the  same  to  tbe  consignor  Is  maritime.  The  St. 
Joseph,  7  N.  T.  Week.  Dig.  SS,  Fed.  Cas.  No. 
12,230. 

Admiralty  has  jurisdiction  of  a  salt  on  a  con- 
tract by  which  the  master  of  a  Tessel  engages 
to  carry  goods  and  collect  from  the  consignee 
the  freight  money  and  all  charges,  advances, 
and  Inanrnnce,  together  with  tbe  price,  and, 
after  deducting  the  freight  SMHiey,  to  pay  tbe, 
balance  to  the  consignor.  Tha  Hardy,  1  Dill. 
46U.  Ftid.  Cas.  No.  6.056. 

Admiralty  has  no  jurisdiction  of  a  breach  by 
a  master  of  his  contract  to  dlQK>se  of  tbe  cargo 
In  a  foreign  port,  where  It  occurs  after  he  has 
removed  tbe  cargo  from  the  vessel  and  placed 
It  In  a  store,  where  be  Is  endeavoring  to  sell 
It,  and  ecnslsts  in  leaving  the  property  and 
entering  Into  a  contract  of  his  own.  Waterbury 
T.  Myrlck.  Biatchf.  ft  H.  34,  Fed.  Caa.  No. 
17,2S8.  Tbe  conrt  says  tbe  contract  l>etween 
consignor  and  consignee  Is  no  more  a  subject 
of  maritime  Jurisdiction  in  flivor  of  the  former 
than  of  the  latter. 

But  there  Is  no  Jurisdiction  of  a  contract  by 
wbidh  tbe  master  undertakes  to  receive  tbe 
cargo  on  board,  transport  It  to  a  certain  place, 
and  sell  it,  and  account  for  tbe  proceeds.  Krohn 
T.  The  Julia,  87  Fed.  369;  The  New  Hampshire, 
21  Fed.  924. 

A  contract  by  the  master  and  ship's  agents 
to  purchase  a  cargo  tor  the  charterer  Is  not 
maritime,  even  though  it  Is  inserted  In  the 
charter  party.  I'eck  v.  lAughllu,  14  Phlla.  S31, 
Fed.  Cas.  No.  10,890. 

Admiralty  bas  no  JnrlsdleUon  of  a  contract 
by  tha  owner  of  a  vesMl  that,  in  case  a  certain 
price  cannot  1m  obtained  tor  tbe  cargo  at  a  cer- 
tain port,  be  will  proceed  to  another  one.  Al- 
bertl  V.  The  Virginia,  2  Paine.  116,  Fed.  Cas. 
No.  141,  The  court  says.  U  a  charter  party 
embracM  stipniatims  purely  of  a  personal  na- 
tUM  having  no  relation  to  a  maritime  service 
In  tbe  safe  carrying  and  delivery  of  the  cargo, 
tbe  admlmtt;  jurlEdictlpn  will  not  reach  the 
case  and  afford  relief  for  a  breach  of  such  part 
of  the  contract. 

There  Is  no  jurisdiction  over  a  contract  to 
procure  a  concession  of  the  right  to  take  guano 
to  be  removed  In  a  ship.  Wmberg  v.  A  Cargo 
of  Mineral  Fbosphate,  16  Fed.  286. 

Although  a  contruct  which  a  party  seeks  to 
enforce  Is  maritime,  yet,  if  be  has  connected  it 
with  s  contract  over  wbicb  admiralty  has  no 
Jnrisdictlon,  and  they  are  so  blended  together 
that  tbe  court  cannot  decide  one  witb  justice  to 
both  parties  without  disposing  of  the  other, 
admiralty  cannot  take  Jurisdiction  of  tbe  con- 
troversy. Turner  t.  Beactaam,  Taney,  588,  Fed. 
Cas.  No.  14,262. 

But  a  eontrsct  forming  (me  stipulation  in  a 
cbart«  party  that  tbe  rltarterera  or  their 
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agents  shall  advance  sufiSclent  cash  for  tbe 
ship's  disbursements  at  tbe  port  of  loading  at 
current  rates  of  exchange  may  be  so  connected 
witb  other  stlpnlatlons  of  the  diarter  par^  as 
to  connect  It  with  the  contract  Into  wbich  thd 
parties  were  entering,  and  aathorfse  admiralty 
to  take  Jarlsdictlon  of  an  action  for  alleged 
breach  of  IL  Keyser  v.  Blue  Star  S.  8.  Co. 
S3  C  C.  A.  496,  68  n.  a.  App.  402.  91  Fed. 
2«T. 

And  a  salt  upon  a  maritime  contract  will  not 
be  dlsmlsaed  becauBe  the  answer  sets  up  an 
equitable  defense.  Meyer  v.  Pacific  Hail  B.  B. 
Co.  S8  Fed.  928. 

Admiralty  bas  no  Jurisdiction  of  dealings  be- 
tween the  master  and  mate.  Atkyns  v.  Bnr> 
rows,  1  Pet  Adm.  248,  Fed.  Cas.  No.  618. 

And  In  The  Crusader,  1  Ware,  437,  Fed.  Cas. 
No.  3,466,  it  Is  intimated  that  a  contract  be- 
tween a  master  and  mate  to  share  In  the  profits 
of  tbe  voyage  Is  not  maritime,  wltbln  the  juris- 
diction of  admiralty. 

There  is  no  jurisdiction  of  contracts  for  serv- 
ices neceesary  to  prepare  tbe  cargo  for  trans- 
porcatlon. 

The  compressing  of  cotton  on  land  and  before 
a  contract  of  affreightment  has  bem  made  Is 
not  maritime.  Tbe  Paola  B.  82  Fed.  174 ; 
United  Hydraulic  Cotton-Press  Co.  v.  The  Alex- 
ander McNeil,  20  Int.  Rev.  Rec.  176,  Fed.  Cas. 
No.  14,404. 

In  Tbe  Joseph  Cnnard,  Olcott,  120,  Fed.  Cas. 
No.  7,686,  charges  for  compressing  cotton  wbicb 
was  to  form  a  part  of  tbe  cargo,  and  for  light- 
erage services  in  conveying  it  to  the  ship,  for 
commissions,  and  Insurance  charges,  were  held 
not  to  be  of  such  a  maritime  character  as  to  give 
a  Hen  on  the  vessel,  and  the  implication,  from 
the  language  of  the  opinion,  Is  that.  In  the 
Judgment  of  tbe  court,  they  were  not  of  a  char- 
acter to  be  wltbln  tbe  jurisdiction  of  tbe  admi- 
ralty, even  In  a  proceedlug  in  peraonam;  but 
the  court  expresses  no  opinion  upon  that  ques- 
tion, so  that  the  case  Is  of  little  value  upon  the 
question  whether  or  not  such  contracts  are 
wltbln  admiralty  Jurisdiction. 

In  The  Panama.  Olcott,  343,  Fed.  Cas.  No. 
10,703,  the  opinion  Is  expressed  that  contracts 
for  buying  a  ship  for  a  given  service,  or  hav- 
ing her  equipped  for  It  at  a  time  fixed,  or  that 
she  shall  be  provided  with  certain  documents 
in  order  to  be  freighted,  such  as  a  warranty  of 
national  chai-aeter,  a  clean  bill  of  health,  free 
of  contraband  ot  war,  do  not  come  within  the 
Jurisdiction  of  courts  of  admiralty. 

Tbe  weighing,  inspecting,  and  measuring  ot 
the  cargo  of  a  vessel  constitute  a  maritime  rarv- 
Ice.  Constantlne  v.  Tbe  River  Queen,  2  Fed. 
731. 

And  when  the  compression  of  the  cotton  may 
be  regarded  as  part  ot  the  stevedore's  work,  bis 
claim  in  regard  to  It  may  be  regarded  as  mari- 
time. Tbns,  It  hSB  been  held  that  a  contract  to 
convresa  a  eai^  of  cotton  and  pat  it  on  board 
Is  maritime.  Tbe  Wlvanboe,  26  Fed.  927. 

An  agreement  to  procure  Insurance  li  not 
maritime.  Reliance  Lumber  Co.  t.  Rotbsehild, 
127  Fed.  746. 

Even  when  made  by  the  carrla.  Tbe  City  of 
Clarksvllle,  94  Fed.  201. 

But  admiralty  Jurisdiction  over  a  contract  ot 
affreightment  is  not  ousted  by  tbe  Insertion  of 
a  stipulation  for  Insurance  while  tbe  goods  are 
on  shore.  Bosentfaal  v.  Tbe  I^nilslana,  87  Fed. 
264. 

There  is  no  jurisdiction  of  a  claim  for  pur- 
chasing a  vessel  and  traveling  tui-^er  to  look 
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after  the  owner's  IntereitB  wUboat  having  naj 
control  of  her  navigation.  Uuollttle  Knobe- 
locb.  8U  Fed.  40. 

A  sale  by  a  merehaDt  to  fttbermen  who  arc 
abont  to  (0  on  a  fiidilng  voyage  of  artlclea  for 
their  personal  oee,  Ib  not  a  maritime  contract 
Tbe  Marj  V.  Chlataolm,  129  Fed.  814. 

A  contract  by  agents  of  a  foreign  ahlp  to  pay 
for  a  prrrioos  tow  Lb  rough  tbe  breach  of  a 
durter  party  la  not  maritime.  Fox  t.  Patton. 
22  Fed.  746. 

Admira-tj  hae  no  Jurisdiction  of  a  contract 
for  tbe  storage  of  tbe  cargo  In  the  vessel  dorlng 
the  winter  after  tbe  termination  of  tbe  voyage. 
The  Ulrbard  Wlnslow,  87  Fed.  269. 

Bo,  a  coatract  to  atore  wheat  In  a  vesael  dur- 
ing Uif  winter,  and.  In  ease  It  Is  not  removed 
whMi  navigation  opens,  to  transport  It  as  direct- 
ed, at  current  rates,  le  not,  so  far  as  tbe  stor- 
age Is  concerned,  a  maritime  contract.  Hie 
I>uiaskl,  8»  Fed.  883. 

A  contract  tor  tbe  use  of  a  slip  for  the  winter- 
ing of  a  vessel,  for  tbe  storase  of  sails  and  rig 
ging,  or  the  hiring  of  a  watchman.  Is  not  mart 
time.    The  Uurpby  Tugs,  28  Fed.  420. 

An  agreement  to  pay  a  transportation  com- 
pany tbe  advances  wblcb  they  have  made  as 
freight  for  the  transportation  of  the  goods  to 
be  carried  \sf  them  to  the  seaboard  la  not  a 
maritime  (.•uniract.  TaclHr  Coast  8.  8.  Co.  v. 
Moore,  70  Fed.  870,  Affirmed  In  22  a  C  A.  671. 
44  U.  a.  App.  70R,  n  Fed.  093. 

Uut  there  are  some  collateral  contracts  which 
are  so  closely  related  to  tbe  principal  ones  that 
tbcy  have  been  held  to  be  within  admiralty  Ju- 
risdiction. Thus,  admiralty  has  been  held  to 
have  Jurisdiction  of  a  suit  on  a  bond  for  aalvage. 
given  upon  surrender  by  the  salvor  of  tbe  prop- 
erty saved    IX>Leon  v.  Leltcb.  Sft  Fed.  1002. 

And  of  a  suit  on  a  bond  given  to  secure  per- 
formsnee  of  a  charter  party.  Ualler  v.  Fox, 
SI  Fed.  208. 

Ro.  a  contract  guaranteeing,  on  the  express 
aecurtty  of  the  veaael's  freights,  a  letter  of  credit 
to  enable  her  to  pay  her  debts  In  a  foreign  port 
and  return  home,  ts  a  maritime  contract.  Hunt- 
ington V.  The  Advance,  19  C.  C.  A.  194,  38  V. 
8.  App.  844,  72  Fed  798. 

8o,  a  clause  In  a  charter  party  giving  tbe 
charterer  the  agency  of  the  ship  In  case  abe  is 


In  general  average  during  the  term  of  the  char- 
ter is  within  tbe  Jurisdiction  of  admiralty.  The 
Rlpon  City,  42  C  C.  A.  247.  loH  Fed.  176.  Tbe 
court  says  the  clause  so  far  relates  to  the  ren- 
dition of  maritime  service  that  It  may  be  called 
a  maritime  contract. 

11.  ContraoU  between  foreignert, 

Tbe  mere  facts  that  the  parties  to  tbe  con- 
tract are  foreigners,  and  that  the  contract  was 
ezemted  abroad,  do  not  deprive  admiralty  of 
Jurisdiction ;  hut  It  may  refuse  to  entertain  the 
unit  If  for  any  reason  It  seems  wise  to  do  so. 

Admiralty  has  Jurisdiction  of  all  foreign 
maritime  contracts.  De  Lovio  v.  Bolt,  2  Gelt. 
308,  Fed.  Cas.  No.  3,776;  Boult  v.  Tbe  Naval 
Reserve.  6  Hughes,  283,  5  Fed.  200. 

Admiralty  has  Jorlsdletlon  ot  a  contract  be- 
tween foreigners  on  a  policy  of  Insurance.  Fair- 
grieve  v.  Marine  Ins.  Co.  37  C.  C.  A.  190,  U4 
Fed.  686. 

And  over  a  contract  of  a  foreign  Btamau. 
Tbe  airluB,  47  Fed.  825 ;  The  Lady  Purness.  84 
Fed.  670;  The  Alnwick,  132  Fed.  117;  Tbe 
Karoo,  40  Fed.  661. 

d.  Effect  of  form  of  aoUom, 

A  contract  may  be  within  the  cognisance  of 

Ibe  admiralty  court,  and  yet  the  litigation  upon 
It  may  be  In  such  a  form  that  the  Jurisdiction 
Is  In  tbe  common-law  or  equity,  and  not  In  tbe 
admiralty  court.  Home  Ins.  Co.  v.  Nortb 
Western  Packet  Ca  32  Iowa,  223,  7  Am.  Sep. 
183. 

A  contract  may  be  maritime  In  the  strictest 
sense,  and  yet  th<^  suit  upon  It  will  be  brought  at 
common  taw.  It  Is  not  tbe  cause  in  tbe  sense  of 
subject-matter,  claim  of  action,  that  fixes  tbe 
Jurisdiction,  bat  tbf  cause  In  Its  secondary 
sense,  the  salt,  the  legal  process.  H'Afee  v. 
The  Creole,  1  Phlla.  I9U,  Fed.  Cas.  No.  8,655. 

But  the  form  of  a  proceeding  under  a  state 
statute  does  not  and  cannot  determine  whether 
the  claim  which  Is  sought  to  be  enforced  there- 
by Is  or  is  not  maritime  In  its  nature.  Brook- 
man  V.  Hamlll.  48  N.  T.  564.  8  Am.  Rep.  781, 
Overruling  Ferran  v.  Hostord,  64  Bark  20S. 

H.  P.  F. 
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City  of  Ft.  SMITH,  Appt., 
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1.  A  mnnidpal  corporation  max  exact 
a  license  fee  tor  the  privileice  of 
malntatnlnv  in  the  htflrhwaT-  poles  to 
carry  electric  wires  If  the  fee  ts  no  more  than 
Is  necessary  to  cover  the  expense  of  Issuing 
the  license,  and  expense  of  police  supervision 
of  the  poles  and  wires. 

S.  A  mnnlelval  eoivoraitOB  eaaaot  ra- 


ter lato  a  contract  to  permit  the  erec- 
tion In  Its  streets  of  poles  to  carry  electrlc- 
Ugbt  wires  which  will  deprive  It  of  the  power 
to  exact  a  license  fee  to  cover  tbe  expense  of 
the  police  supervision  of  ths  poles  and  wires. 

(July  2,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
tbe  Circuit  Court  for  Sebastinn  Caanty 
in  favor  of  defendant  in  a  prosecution  for 
violatiou  of  a  city  ordinance.  Reverted. 
The  facts  are  stated  in  the  opini<HL 
Mr,  J.  T.  O'MelU  for  appellant 


NoTD. — As  to  right  of  municipality  to  hnpose 
charge  for  nse  of  streeta  by  poles  and  wires  of 
telegraph,  telephone,  and  eleetrle  companies,  ase 
also.  In  this  series,  Postal  Teleg.  CaUe  Co.  v. 
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Baltimore,  24  L.  R.  A.  161,  and  cases  In  note 
thereto ;  Hodges  v.  Western  D.  Teleg.  Co.*  29  L. 
R.  A.  770;  and  Zanesvllle  v.  ZauesvUle  Teleg. 
&  Teleph.  Co.  62  L.  B.  A.  160. 
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Mwsn.  Meekem  ft  Brywat  for  ap- 
pellee. 

Battle*  J.,  delivered  the  opinion  of  the 

court: 

This  appeal  grows  out  of  the  prosecution 
of  R.  G.  Hunt,  general  manager  of  the  Ft. 
Smith  &  Van  Buren  Light  &,  Transit  Com- 
pany, charged  with  the  violation  of  an  or- 
dinance of  the  city  of  Ft.  Smith. 

The  bill  of  exceptions  shows  that  the 
cause  was  submitted  to  the  court,  sitting 
as  a  jury,  on  the  following  agreed  statement 
of  facts: 

"First.  On  February  12,  1894,  the  city 
of  Ft.  Smith,  by  ordinance  No.  320,  granted 
to  the  Ft.  Smith  &  Van  Buren  Electric 
Street  Bailway,  Light,  Sc  Power  Company, 
its  legal  representatives,  successors,  and  as- 
signees, the  right  to  build,  equip,  and  main- 
tain on  certain  streets  of  said  city  an  elec- 
tric-troUey-street  railroad,  and  to  erect  and 
maintain  an  electric-light  plant,  for  lights, 
heat,  uid  power,  and  to  enter  upon  the 
streets,  alleys,  and  avenues  of  said  city  and 
erect  necessary  poles,  and  string  wires  there- 
on, fw  the  purpose  of  operating  said  rail- 
road and  light  and  power  plant,  for  the 
service  of  private  individuals  and  the  pub- 
lie.  This  grant  to  exist  for  thirty  years, 
provided  l^at  the  positicm  of  the  poles, 
wires,  pipes,  conduits,  etc.,  shall  be  subject 
to  all  provisions  of  ordinance  No.  300,  ex- 
cept that  the  said  company  is  exempt  from 
S  6  of  said  ordinance  No.  300. 

"Second.  Whenever  it  may  be  necessary, 
in  the  construction  and  operation  of  such 
lines  and  plants,  for  said  lines  to  cross  each 
other,  the  electric  wire  shall  not  run  near- 
er than  5  feet  to  the  said  telegraph  or  tele- 
phone wir^  and  such  crossing  shall  be  in- 
spected and  approved  by  the  city  engineer. 
Before  any  company  shall  erect  its  poles 
in  and  along  any  street  or  alley,  it  shall 
submit  the  route  of  its  supposed  line  to  the 
city  engineer,  and  all  excavating,  refilling, 
and  restoring  of  any  pavemrat  shall  be 
done  to  the  satisfaction  of  said  city  en- 
gineer, at  the  expense  of  said  company. 

"Third.  The  Ft.  Smith  &.  Van  Buren  Light 
ft  Transit  Company,  in  erecting  its  poles, 
stringing  its  wires,  excavation,  refillir^,  and 
restoring  of  pavement,  have  submitted  the 
route  of  said  improvement  to  the  city  engi- 
neer, who  has  inspected  said  work  from  time 
to  tim^  and  the  said  company  has  never 
paid  the  dty  or  city  en^neer  any  compenaa- 
tion  for  said  inspection;  has  cmtlnned  to 
place  poles  and  atring  wires  since  the  pas- 
sage of  ordinance  No.  626,  and  refused  to 
abide  by  the  terms  of  said  ordinance. 

"Ftnirth.  This  grant  was  made  upon  the 
omdition  that  the  grantee  would  have  the 
street  railroad  in  practical  operatitm  within 
66L.K.  A. 


3  V.  Hdst.  28* 

six  months  from  its  date,  and  the  light 
and  power  plant  within  eighteen  months 
from  its  date,  and  that  upon  a  failure  to 
construct  within  said  time,  or  to  maintain 
the  same  thereafter,  the  privileges  granted 
by  the  ordinance  were  forfeited. 

"Fifth.  The  ordinance  provided  the  char- 
acter of  wires,  poles,  and  appliances  to  be 
used,  fixed  the  rate  of  fare  on  the  railway 
as  not  to  exceed  6  cents,  and  required  the 
company  to  carry  uniformed  policemen  free, 
and  fixed  the  minimum  charge  for  incan- 
descent and  arc  lights. 

"Sixth.  It  is  also  provided  that  the  com- 
pany should  pay  a  tax  on  all  its  property  in 
the  city  which  is  taxable  by  law  at  tlie  same 
rate  of  taxation  imposed  upon  the  property 
of  any  other  citizen. 

"Seventh.  The  grantee  complied  with  said 
ordinance  by  building,  equipping,  and  oper- 
ating its  raUroad  and  light,  heat^  and  power 
plant  within  the  time  designated  in  the  or- 
dinance. 

"Eighth.  On  the    day  of   ■ 

the  said  Ft.  Smith  &  Van  Buren  Electric 
Street  Railway  &  Power  Company  consoli- 
dated with  the  Ft.  Smith  Gaslight  Com- 
pany, tuider  the  name  of  the  Ft.  Smith  & 
Van  Buren  Lif^t  &  Transit  Company,  which 
thereby  became  the  owner  of  the  street  rail- 
way and  electrical  light,  heat,  and  power 
plant,  and  all  the  property,  franchises,  and 
rights  granted  to  said  first-mentioned  cor- 
poration hy  the  ordinance  No.  329  afinre- 
said. 

''Ninth.  All  poles  belonging  to  said  Ft. 
Smith  Sl  Van  Buren  Light  ft  Transit  Com- 
pany, now  standing  upon  the  streets,  ave- 
nues, and  alleys  of  said  city,  were  erected 
by  the  owners  of  said  street  railroad  and 
electric  light  and  power  plant  for  the  sole 
purpose  of  necessary  use  in  the  operation  of 
the  same. 

"Tenth.  The  said  grantee  in  said  ordi- 
nance and  the  present  owner  of  said  street 
railway  and  said  electric  light,  heat,  and 
power  plant  on  or  before  the  19th  day  of 
Alarch,  1900,  had  expended  in  the  said  city, 
on  the  faith  and  under  the  terms  of  said  or- 
dinance, the  sum  of  $100,000,  in  the  erec- 
tion and  equipment  of  said  street  railway 
and  said  electric  ti^t,  heat,  and  power 
plant. 

"Eleventh.  On  March  10,  1900,  the  said 
city  enacted  ordinance  No.  525,  by  which  it 
required  the  owners  of  every  electric-light 
or  street-raUway  pole  standing  upon  the 
street,  avenue,  or  alleys  d  said  city  to 
said  dty  an  annual  license  of  26  oents  per 
pole.  Said  ordinance,  in  terms,  exempted 
from  its  requirements  all  corporations  hav- 
ing contracts  with  the  city,  so  long  as  said 
contracts  are  existing  between  such  persims 
or  corporation  or  company  and..the  dtj. 
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which  required  in  tiielr  performanoe  the 
putting  of  such  poles  in  the  streets.  That 
the  foregoing  proviso  only  applies  to  such 
poles  as  are  neeeasBiy  and  properly  in  use 
by  such  person,  company,  or  corporation  in 
the  fulfilment  of  his  or  its  contract. 

"Twelfth.  It  is  further  agreed  that  the 
irtiole  or  any  section  or  sections  of  said  or- 
dinance may  be  considered  by  the  court  or 
introduced  by  either  party,  together  with 
any  other  kind  of  evidmce  tiiat  either  party 
may  see  fit  to  choose  to  off^. 

"Thirteenth.  The  company  had  779  poles 
in  the  streets  on  the  let  day  of  January, 
1902,  of  which  65  were  erected  after  the 
passage  of  ordinance  No.  626,  making  a  total 
of  779,  without  paying  the  sum  of  25  cents 
for  each  pole,  amounting  to  9194*76  per 
year. 

"Fourteenth.  It  is  agreed  that  tbe  city 
engineer  receives  a  salary  of  $83^  per 
month,  or  $1,000  per  y«ar,  for  his  services, 
which  is  paid  by  the  city  of  Ft.  Smith, 
Arkansas. 

"FifteentJi.  The  city  has  a  chief  of  police, 
who  receives  a  salary  of  983^  per  month, 
together  with  eight  policemen,  who  receive 
a  salary  of  $60  per  month  each.  The  flre 
department  has  one  chief,  on  a  salaxy  of 
$41%  per  month,  with  four  regular  fire- 
men, on  a  salary  of  $46  per  month  each,  one 
foreman  at  960,  and  one  eogineer  at  $60  per 
month,  which  is  paid  by  the  city. 

"Sixteenth.  The  defoidant  Is  the  general 
manager  of  the  Ft.  &nith  ft  Van  Burm 
Light  ft  Transit  Company,  and  has  neglect- 
ed to  comply  with  the  said  last-mmtioned 
ordinance,  ^  returning  a  statement  of  the 
number  of  poles  which  said  corporation  has 
in  the  streets,  avenues,  and  all^  of  said 
city.  By  the  terms  of  said  last-mentioned  or- 
dinance if  said  corporation  is  liable  to  pay 
said  dutrge,  the  defendant  is  subject  to  a' 
fine  of  not  less  than  $6  nor  more  than  $25 
for  neglecting  to  make  such  statement  an- 
nually. Upon  the  forcing  faeti^  the  sole 
question  presented  is  whether  the  Ft  Smith 
ft  Van  Buren  Light  ft  Transit  Oompany 
can  be  compelled  by  the  plaintilT  dly,  uiider 
its  police  power,  to  pay  said  pole  license 
on  tiie  poles  put  in  and  maintained  under 
said  ordinances.  If  it  can,  defendant  is 
guilty;  if  not,  he  is  not  guilty." 

Section  1  of  ordinance  No.  625,  which  ap- 
pellee violated,  is  as  follows : 

"Section  1.  That  every  person,  light  and 
power  company,  street  car  oompany,  or  other 
corporations  who  shall  erect,  maintain,  and 
use  any  pole  or  poles  on  any  of  the  public 
streets  and  alleys  of  this  city  shall  pay  to 
the  city  annually,  as  a  license  therefor,  a 
sum  equal  to  25  cents  for  each  and  every 
pole  Bo  erected,  maintained,  or  used  on 
said  streets  and  alleys  by  such  person,  or 
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by  such  telqnraph,  telephony  eleetrie  li^it, 
power  company,  street  oar  company,  or 
other  corporatifxi." 

And  the  followring  sections  are  a  part  of 
ordinance  No.  300: 

"Be  it  Ordained  by  the  City  Council  of 
the  City  of  Fort  Smith,  Arkansas; 

"See.  I.  Any  telegraph,  telephone,  or  elee- 
tric  light  company  duly  incorporated  ae- 
cording  to  law,  doing,  or  desiring  to  do,  busi- 
ness in  the  city  of  Fort  Smith,  is  hereby  au- 
thorized to  set  its  poles,  pins,  abutmoitfl, 
wires,  and  other  fixtures  along  and  across 
any  public  streets  or  alleys  subject  to  the 
regulations  hereinafter  provided. . 

"Sec.  2.  Whenever  it  is  practicable  to 
place  the  poles  in  and  along  an  alley  in- 
stead of  in  and  along  a  street,  the  practi- 
cability of  which  shall  be  submitted  to  the 
city  engineer,  'the  poles  of  such  company 
shall  be  placed  in  and  along  said  all^  in- 
stead of  in  and  along  said  street;  Provided^ 
however,  that  telegraph  and  telephone  poles 
shall  not  be  placed  in  and  along  the  same 
all^  with  electric-l^;ht  polea.  Whenever 
the  polea  of  any  such  company  are  set  in 
any  alley  they  ^all  be  located  aa  near  the 
side  line  of  the  alley  as  practicable,  and  In 
such  manner  as  to  not  incommode  the  pub- 
lic travel  or  tbe  adjoining  proprietors  or 
residents.  Whenever  the  poles  of  any  such 
company  are  placed  in  and  along  any  street, 
the  telephone  and  telegraph  polea  and  wires 
shall  not  be  placed  on  the  same  side  of  the 
street  with  the  electric-light  poles  and  wirM, 
and,  when  placed  in  and  along  any  street, 
tiitsy  shall  be  placed  in  all  eases  on  the 
outer  edge  of  Uie  sidewalk  just  inside  tha 
curbing,  and  in  no  case  be  bo  placed  bo  aa  to 
obstruct  the  drainage  of  the  streets,  or  to 
interfere  with  or  damage  In  any  way  the 
curbstone,  trees,  or  other  private  property 
upon  the  streets  or  slleys  where  such  poles 
are  erected,  nor  interfere  with  or  obatmet 
the  light  or  reflection  of  light  from  any 
public  street  light  aa  far  aa  practicable. 

"Sec.  3.  The  poles  used  by  any  of  aaid 
companies  shall  be  of  sound  timber,  and  all 
poles  bereafter  put  up  shiUI  be  not  less  than 
6  inches  in  diameter  at  the  upper  end, 
straight,  shapely,  and  of  uniform  size,  neat- 
ly shaved  or  planed,  and  painted  with  (me  or 
more  coats  of  lead  and  oil  paint,  each  com- 
pany using  a  different  color.  The  tele- 
phone and  tel^aph  wires  ahall  mn  at  a 
height  of  not  less  than  26  feet  above  the 
grade  of  a  street  or  all^,  except  in  the  sub- 
urbs or  residence  portions  of  said  city, 
where  they  shall  be  run  at  a  height  of  not 
less  than  20  feet  above  the  grade  of  a 
street  or  alley;  and  the  electric-light  wire 
shall  be  placed  at  a  height  above  the  grade 
of  a  street  or  alley  not  less  than  20  feet. 
Whenever  it  may  be  necessary  in  the  con- 
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struction  and  operation  of  such  lines  and 
plants  for  said  lines  to  cross  each  other, 
the  electric  wire  shall  not  run  nearer  than 
5  feet  to  the  said  telegraph  or  telephone 
wire,  and  such  croesing  shall  be  inspected 
and  approved  by  the  city  engineer,  to  whom 
notice  of  such  intended  crossing  shall  be 
fpven  by  the  company  making  such  cross- 
ing before  it  is  done;  and  the  tel^raph  and 
telephone  wires  shall  not  be  nearer  each 
other  than  3  feet. 

"Sec  1.  Before  any  company  shall  erect 
its  poles  in  and  along  any  street  or  alley, 
it  shall  submit  the  route  of  its  supposed 
line  to  ihfi  city  engineer,  and  all  excavating, 
refilling,  and  restoring  of  any  pavement 
shall  be  done  to  the  satisfaction  of  said 
city  engineer  at  the  expoise  of  said  com- 
pany. 

"Sec.  5.  The  above  several  companies 
sitall  set  and  locate  their  poles  along  their 
lines  so  as  not  to  obstruct  the  streets,  al- 
leys, gutters,  and  drainage  therein,  or  to 
damage  public  or  private  property  in  said 
street  or  alley;  and  they  may  be  required, 
upon  ten  days'  notice  given  by  the  mayor, 
to  alter  the  location  of  any  pole  or  poles 
along  the  lines  of  said  company  so  obstruct- 
ing the  streets,  alleys,  and  gutters  and 
drains  as  to  be  injurious  to  public  or  pri- 
vate property;  and  any  violation  of  this 
section  bhall  be  a  misdemeanor  and  pun- 
ished as  hereinafter  provided." 

Appellee  contends  that  the  26  cents  de- 
manded by  the  city  of  Ft.  Smith'  for  each 
polci  under  S  1  of  ordinance  No.  525,  is 
"an  explicit  demand  of  rental  for  the  use 
of  the  streets."  The  ordinance  requires 
creiy  person  and  corporation  who  shall 
erect,  maintain,  and  use  any  pole  or  poles 
on  any  oi  the  public  streets  and  all^  of 
Ft.  Smith  to  pay  to  the  city,  as  a  license 
therefor,  a  sum  equal  to  2ft  cents  for  each 
of  such  poles.  The  sum  is  required  to  be 
paid  as  a  license.  As  used  in  the  ordinance, 
the  word  "license"  means  the  sum  paid  for 
permission  to  erect  or  maintain  poles  in  the 
streets  uid  alleys  of  the  eity>  for  the  pur- 
pose of  defraying  the  expenses  of  regulat- 
ing and  oontrolling  the  use  of  the  same, 
under  the  police  power  of  the  dty.  This  is 
necessary  for  the  protection  of  the  public 
against  the  elecMdly  with  which  the  wires 
on  the  poles  may  he  charged,  against  the 
falling  of  the  wires  and  poles,  and  the  ob- 
sbmetion  of  the  puUic  highway,  and  for 
other  purposes.  This  is  a  duty  the  cAt^ 
owes  to  the  citizen. 

The  rules  and  ngnlations  for  the  govern- 
ment of  those  eracUng  and  maintaining 
poles  in  Ft.  Smith,  and  the  duties  of  the 
city  engineer  in  respect  thereto,  are  pre- 
scribed in  part,  if  not  wholly,  1^  ordi- 
nance No.  800.  Bnt  tills  does  not  exhaust 
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the  police  power  of  the  city  in  respect  to 
such  poles.  The  city  council  may  hereafter 
prescribe  other  rules  and  r^pilations  for 
the  same  object.  For  the  purpose  of  pay- 
ing the  expenses  of  enforcing  such  rules  and 
regulations  already  in  force,  a  lieenss  fee 
may  be  demanded  and  collected. 

Hot  Springa  Electric  Light  Co.  v,  Bot 
Springs,  70  Ark.  300,  67  S.  W.  761,  is  un- 
like this  case.  In  that  case  this  court 
merely  held  that  the  city  of  Hot  Springs 
had  no  right  to  demand  and  collect  a  rental 
charge  for  the  use  of  the  ground  occupied 
by  the  poles  of  the  light  company. 

The  following  words,  said  in  Fat/etteviUe 
V.  Varter,  52  Ark.  301,  302,  6  L.  R.  A.  609. 
12  S.  W.  573,  are  applicable  in  this  case; 
"The  power  to  license  and  regulate,  grant* 
ed  by  the  statute,  was  conferred  solely  for 
police  purposes,  and  municipal  corporations 
have  no  right  to  use  it  as  a  means  of  in- 
creasing their  revenues.  They  can  require 
a  reasonable  fee  to  be  paid  for  a  license. 
The  amount  they  have  a  right  to  demand 
for  such  fee  depends  upon  the  extent  and 
expense  of  the  municipal  supervision  made 
necessary  by  the  business  in  the  city  or 
town  where  it  is  licensed.  A  fee  suffi- 
cient to  cover  the  expense  of  issuing  the 
license,  and  to  pay  the  expenses  which  may 
be  incurred  in  the  enforcement  of  such  po- 
lice inspections  or  superintendence  as  may 
be  lawfully  racercised  over  the  business,  may 
be  required.  It  is  obvious  that  the  actual 
amount  necessary  to  meet  such  expenses 
cannot  in  all  cases  be  ascertained  in  ad- 
vance, and  that  'it  would  be  futile  to  re- 
quire anything  of  the  kind.'  The  result 
is,  if  the  fee  required  is  not  plainly  unrea- 
sonable, the  courts  ought  not  to  interfere 
with  the  discretion  exercised  the  coundl 
in  fixing  it;  and,  unless  the  contrary  ap- 
pears on  the  face  of  the  ordinance  requir- 
ing it,  or  is  established  proper  evidence, 
they  should  presume  it  to  be  reasonable." 

The  contract  of  Ft.  Smith  witb  the  Ft. 
Smith  ft  Van  Buren  Electric  Street  Rail- 
way ft  Power  Company  In  respect  to  the 
poles  does  not  interfere  with  the  exercise  of 
the  diys  police  power  in  this  case.  The 
state,  much  less  the  city,  cannot  devest  it- 
self of  such  power. 

In  Bo»tm  Beer  Co.  t.  Jfowoektuetts,  97 
U.  S.  2S,  38,  24  L.  ed.  989,  002,  Hr.  Justtoe 
Bradley,  in  delivering  the  opinion  of  the 
court,  said:  "Whatever  difference  of  opin- 
ion may  exist  as  to  the  extent  and  bound- 
aries of  the  police  power,  and  however  diffi- 
cult it  may  be  to  render  a  satisfactory  def- 
inition of  it,  there  seems  to  be  no  doubt 
that  it  does  extend  to  the  protection  of  the 
lives,  health,  and  property  of  the  citizens, 
and  to  the  preservation  of  good  order  and 
the  pnblio  morals.  The  legislature  oan- 
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not,  by  any  contract,  devest  itself  of  the 
power  to  provide  for  these  objects.  They 
belong  emphatically  to  that  class  of  ob- 
jects which  demand  the  application  of  the 
maxim,  Salua  populi  suprema  lew,  and  they 
are  to  be  attained  and  provided  for  by  such 
appropriate  means  as  the  I^islative  dis- 
cretion may  devise.  That  discretion  can  no 
more  be  bargained  away  than  the  power  it- 
self." 

In  yew  Orleans  OaaUght  Oo.  v.  Louisiana 
Light  ttH.P.d  Mfg.  Co.  116  U.  8.  8B0,  672, 
29  ed.  S16,  524,  Mr.  Justice  Harlan,  in 
behalf  of  the  court,  said:  "The  constitu- 
tional prohibition  upon  state  laws  impair- 
ing the  obligation  of  contracts  does  not  re- 
strict the  power  of  the  state. to  protect  the 
public  health,  the  public  morals,  or  the  pub- 
lic safety,  as  the  one  or  the  other  may  be 
involved  in  the  eceeution  of  such  contracts. 
Rights  and  privil^;es  arising  from  contracts 
with  a  state  are  subject  to  r^ulationa  for 
the  protection  of  the  public  health,  the  pub- 
lic morals,  and  the  public  safety  in  the 
Hune  sense  and  to  the  same  extent  as  are 
all  contracts  and  all  property  whether 
owned  by  natural  persona  or  corporationn." 

Mr.  Justice  Shaw  said  in  Com.  v.  Alger, 
7  Cush.  84,  that  it  was  a  well-settled  "prin- 
ciple, growing  out  of  the  nature  of  well- 
ordered  civil  society,  that  every  holder  of 
properly,  however  absolute  and  unqualified 
may  be  bis  title,  holds  it  under  the  implied 
liability  that  his  use  of  it  .  .  .  shall 
not  be  injurious  ...  to  the  rights  of 
the  oonmiimity.   All  property  in  thia  oom- 


monwealth  .  .  .  is  .  .  .  held  sub- 
ject to  those  general  regulations,  which  are 
necessary  to  the  common  good  and  general 
welfare." 

Chief  Justice  Redfield,  in  Thorpe  v.  Rut- 
land A  B.  B.  Co.  27  Vt.  140,  62  Am.  Dee. 
625,  says:  "This  police  power  of  the  state 
extoids  to  the  protection  of  the  lives,  limbe, 
.health,  comfort,  and  quiet  of  all  peraou, 
and  the  protection  of  all  property  within 
the  state." 

In  People  em  rel.  2feto  York  Electric  Linet 
Co.  V.  tiquire,  107  N.  Y.  693,  606,  1  Am. 
St.  Rep.  893,  14  N.  E.  820,  it  is  said: 
"The  right  to  exercise  this  power  [polioe] 
cannot  be  alienated,  surrendered,  or  abridged 
by  the  legislature  any  grant,  contract,  or 
delation  whatsoever,  because  it  constitutes 
the  exercise  of  a  governmental  function  with- 
out which  it  would  become  powerless  to  pro- 
tect those  rights  which  it  was  especially 
designed  to  accomplish."  Poicell  v.  Perm- 
eylvania,  127  U.  8.  678,  683,  32  L.  ed.  253, 
256,  8  Sup.  Ct.  Kep.  902;  Butchers'  Union 
S.  H.  <£  L.  8.  L.  Co.  V.  Creecent  City  L.  8. 
L.  <e  8.  R.  Co.  Ill  U.  S.  746,  28  L.  ed.  585, 
4  Sup.  Ct.  Rep.  652;  Toledo,  W.  d  W.  R.  Oo, 
V.  JaokaowyiUe,  67  III.  37,  16  Am.  Rep.  611; 
Cooley,  Const.  Lim.  7th  ed.  399,  400. 

What  has  been  said  as  to  the  state's  right 
to  devest  itself  of  the  polioe  power  applies 
with  greater  force  to  cities.  The  creature  is 
not  greater  than  its  creator,  and  the  state 
cannot  delegate  to  the  cities,  its  govern- 
mental agencies,  greater  powor  than  it  has. 

Reverse  and  remand  for  a  new  trioL 


CALIFORNIA   SUPREME  COURT. 


SAN    FRANCISCO    SAVINGS  UNION, 
Seapt., 

V. 

R.  a,  R.  PETROLEUM  &  MINING  COM- 
PANY et  al.,  Appts., 
And 

John  WILLIAMSON,  Reept. 
(  Cal  ) 

1.  An  owa^r  of  1«m<  borderlnor  on  ike 
ocean  may  maintain  an  action  to  en- 
join a  trespasser  from  placing  structures  be- 
tween bigb  and  low  water  mark  which  will 
Intei-fere  with  his  right  of  access  to  and  from 
tbe  water. 

2.  Tbe  Svcretarr  of  "War  of  tbe  Federal 
■covernmcnt  cannot  grant  rights  to  tide 
landa  within  a  state  which  will  Interfere 
with  the  rl^ts  of  littoral  owners. 

(July  14,  1904.) 

NoTB. — As  to  right  of  owner  of  upland  to 
access  to  narlffsble  water,  see  also,  In  this 
series.  State  em  rel.  Denny  v.  Bridges,  40  L.  R. 
A.  698,  snd  note,  and  Bllngerland  v.  Interna- 
ticnal  Contracting  Co.  66  L.  B.  A.  494. 
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APPEAL  by  defendants  from  an  order  oi 
the  Superior  Court  for  Santa  Barbara 
County  denying  a  motion  for  new  trial  after 
verdict  in  plaintiff's  favor  in  an  action 
brought  to  enjoin  the  maintenance  of  struc- 
tures between  high  and  low  water  mark  of 
the  sea  in  front  of  plaintiff's  proper^.  Af- 
firmed, 

Tbe  facta  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Grant  Jaoluon,  J.  W.  SBltn* 
and  E.  A.  Blaor,  for  appellants: 

In  order  tliat  a  private  party  may  main- 
tain an  action  to  abate  a  nuisance,  he  must 
suffer  a  special  damage  therefrom,  distin- 
guished and  different  from  that  suffered  by 
the  public.  He  cannot  maintain  the  acti(m 
if  his  injuries  are  similar  in  kind  to  those 
suffered  by  otiiers,  though  greater  in  degreew 

Civil  Code,  |  3493;  Ban  Josi  Aonofc  Co.  r. 
Brooka,  74  Cal.  483,  16  Fae.  2S0;  Hogan  t. 
Central  P.  R.  Co:  71  Oal.  88,  11  Pae.  876; 
Crowley  V.  Davia,  63  Oal.  460;  P9j/na  t.  Mo- 
ftnley,  04  Cal.  082;  Bigl«^.  VtuiM,  68 
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Cal.  4Q3;  Jarvit  v.  Santa  Clara  Valley  R. 
Co.  52  Cal.  438;  Severy  v.  Central  P.  R. 
Co.  51  Cal.  194;  Sohulte  v.  Jforth  Pacific 
Tranap.  Co.  60  Cal.  692. 

The  oomplaint  is  fatally  defective  if  it 
biils  to  show  that  other  and  adjacent  owners 
will  not  Buffer  a  like  injury;  and,  if  there 
are  no  other  inhabitants  bo  situated  as  to 
sustain  injury,  tiiat  fact  must  be  alleged. 

BitkijfOu  Ziwm&er  d  Meroonttle  Co.  v.  Bob- 
tel.  121  Cal.  511,  68  Fac.  1118. 

The  mere  fact  that  a  person  owns  land 
frwiUng  on  a  road,  and  has  no  other  means 
of  access,  does  not  show  radi  special  dam- 
ages in  addition  to  that  sustained  by  the 
general  public  as  will  entitle  him  to  main- 
tain an  action  to  abate  the  nuisance. 

Aram  v.  tiehallmberger,  41  Cal.  449 ;  San 
Joai  Ranch  Co.  t.  Brook*,  74  Cal.  468,  16 
Pae.  260. 

Until  it  is  alleged  that  the  respondent  is 
absolutely  and  oitirely  cut  off  from  aooess 
to  the  seashore  and  ocean,  he  is  not  entitled 
to  maintain  the  action. 

Seetey  r.  Biskop,  19  Conn.  128;  O'Brien 
T.  KortDieh  <S  W.  R.  Co,  17  C<mn.  872;  Aram 
V.  Schallenberger,  41  Cal.  449. 

As  the  court  failed  to  find  that  the  struc- 
ture will  prevent  access  to  the  ocean  water- 
way from  all  parts  of  the  land,  respondent 
is  suffering,  along  with  the  general  public, 
from  the  maintenance  of  a  public  nuisanoe 
which  affects  it  in  common  with  tiie  general 
public. 

Aram  v.  Sokallmberger,  41  Cal.  449;  San 
Joai  Ranch  Co.  t.  Brooks,  74  Cal.  463,  16 
pae.  250;  Qeorge  t.  Jforth  Pacific  Transp. 
Co.  60  Cal.  689. 

Littoral  proprietors  on  the  seashore  have 
no  special  or  peculiar  rights  incident  to 
their  estate,  which  entitle  them  to  maintain 
an  action  against  trespassers;  nor  have  they 
a  common-law  right  to  wharf  out  into  the 
adjacent  navigable  waters. 

Eiaenbaoh  v.  Hatfield,  2  Wash.  236,  12  L. 
R.  A.  632,  26  Pac.  639;  Harbor  Line  v. 
State,  2  Wash.  630,  27  Pac.  550;  Revell  v. 
People,  177  lU.  468,  43  L.  R.  A.  790,  69  Am. 
St.  Rep.  267,  62  N.  E.  1062;  Dana  v.  Jack- 
son Street  Wharf  Co.  31  Cal.  118,  89  Am. 
Dec.  164. 

It  does  not  follow  as  a  legal  conclusion 
that  a  wharf  erected  below  high-water  mark 
in  tide  waters,  and  upon  soil  thereunder  be- 
longing to  the  state,  is  a  public  nuisance, 
or  an  injury  to  commerce  and  navigation. 

People  em  rel.  Tcaehemaoher  v.  Dtmdaon, 
30  Cal.  379;  Button  v.  Strong,  1  Blade,  23, 
31.  17  L.  ed.  29,  32. 

Tlie  owner  of  the  upland  has  no  such  right 
of  entry  upon  lands  below  the  line  of  ordi- 
nary high  tide  as  will  enable  him  to  main- 
tain ejectment  proceedings  against  a  wharf 
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erected  upon  such  tide  land ;  but  such  actimi 
must  be  brought  by  the  state. 

Cobum  V.  Ameg,  62  Cal.  3SS,  28  Am.  Bep. 
634;  Dana  v.  Jctokson  Street  Wharf  Co.  31 
Cal.  118,  89  Am.  Dec  164;  Button  r.  Strong, 
1  BUek,  23.  17  L.  ed.  29. 

Nor  can  he  mjoin  the  mining  upon  the 
seashore  of  pe^leum  or  kindred  sub- 
stances. 

Moro  r.  tfosnni,  37  Cal.  432,  43  Cal.  380. 

The  public  may  go  upon  tide  land  at  will, 
but  an  adjacent  landowner  cannot  maintain 
an  action  to  prevent  thur  going,  so  long  as 
they  do  not  use  his  land  in  passing  to  and 
from  such  tide  land. 

Cobum  T.  Ban  Mateo  County,  76  Fed.  6^; 
Shmdell  v.  CotteraU,  6  Bam.  ft  Aid.  268; 
Angell,  l^de  Waters,  pp.  189-192. 

The  ri^t  of  the  owner  of  the  upland  to 
not  a  title  In  the  soil  below  high  water,  nor 
a  right  to  build  tbereim,  but  a  right  o!  ac- 
cess <mly,  analogous  to  that  of  an  abutter 
upon  a  highway 

Blano  V.  KUimpke,  29  Cal.  156;  Shively 
V.  Itowlby,  162  U.  8. 1, 14,  38  L.  ed.  831,  337, 
14  Sup.  Ct.  Rep.  548;  People  v.  Gold  Run 
Ditch  <f  ifin.  Co.  66  Cal.  138,  147,  66  Am. 
Rep.  80,  4  Fac.  1162;  Lonjr  Beach  Land  A 
Water  Co.  t.  Ruihariaon,  70  Cal.  206,  11 
Pac.  696. 

Appellants  ware  authorised  to  exploit  the 
ocean  bed  for  petroleum,  and  cannot  be  en- 
joined therefrom  at  the  suit  of  a  littoral 
owner. 

United  Statea  t.  TTorth  Bloomfield  Gravel 
Jfin.  Co.  81  Fed.  243;  Wright  v.  Seymour, 
69  Cal.  122,  126,  10  Fac.  323  ;  3  Kent,  Com. 
7th  ed.  614,  516. 

The  power  of  Congress  to  regulate  com- 
merce is  supreme,  and  is  unembarrasBed  and 
unimpeded  by  state  lands  or  state  laws. 

Stockton  V.  Baltimore  <E  y.  7.  R.  Co.  1 
Inters.  Com.  Rep.  411,  32  Fed,  9;  Lweton  v. 
North  River  Bridge  Co.  153  U.  S.  525.  38 
L.  ed.  808,  14  Sup.  Ct.  Rep.  891. 

The  power  of  Congress  to  authorize  struc- 
tures to  be  built  to,  upon,  and  I>elow  the 
high-water  mark  of  the  ocean  cannot  bt- 
queationed. 

ProBser  v.  Northern  P.  R.  Co.  152  U.  S. 
59,  38  L.  ed.  352,  14  Sup.  Ct.  Rep.  528;  Oil- 
man V.  Philadelphia,  3  Wall.  713,  IS  L.  ed. 
96;  Netvport  i  C.  Bridge  Co.  v.  United 
Statea,  106  U.  S.  470,  26  L.  ed.  1143;  Pew 
sooola  Tetcg.  Co.  v.  Western  V.  Telcg.  Go, 
96  U.  S.  1,  24  L.  ed.  708;  Luato.  ,  .  North 
River  Bridge  Co.  163  U.  8.  625,  88  L.  ed. 
808,  14  Sup.  Ct  Rep.  891 ;  Willamette  tron 
Bridge  Co.  v.  Hatah,  125  U.  8.  1,  31  L.  ed. 
620.  8  Sup.  Ct  Itep.  811;  California  r.  Cen- 
tral P.  R.  Co.  127  U.  8.  1.  32  L.  ed.  160.  B 
Inters.  Com.  Rep.  168,  8  Sup.  Ct  Rep.  1073. 

An  authorised  structure  is  not-a  nuiaanee. 
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People  eat  rel.  Btate  Harbor  v.  Poirero  A 
B.  V.  R,  Co.  67  Cal.  166,  7  Pac.  446. 

Measra.  Biokards  SB  Carrier,  for  re- 
spondent : 

Defendants  are  naked  trespasserB.  The 
permits  from  the  Secretary  of  War  con- 
ferred no  rights  or  privileges. 

When  the  states  obtain  their  sovereignty 
as  such  the  trust  in  the  Federal  government 
ceases,  and  the  dominion  passes  to  the  state. 

Shivelif  V.  Bowlby,  152  U.  S.  I,  38  L.  ed. 
'331,  14  Sup.  Ct.  Kep.  648;  Cobb  v.  Lincoln 
Park,  202  III.  427,  63  L.  R.  A.  264,  95  Am. 
6t.  Rep.  258,  67  N.  E.  6. 

Plaintiff  has  the  right,  as  littoral  owner, 
of  unobstructed  acoess  to  navigable  water 
from  any  and  every  part  of  its  land  border- 
ing on  the  ocean. 

rates  V.  ililwaukee,  10  Wall.  497,  19  L. 
ed.  984;  Dutton  v.  Strong,  1  Black,  23,  17 
L.  ed.  29;  8t.  Paul  rf  P.  R.  Co.  v.  ScAur- 
meir,  7  Wall.  272,  19  L.  ed.  74;  Case  v. 
Loftm,  5  L.  R.  A.  684,  14  Sawy.  213,  39  Fed. 
730;  lUinoit  C.  R.  Co.  v.  Illinois,  146  U.  S. 
387,  36  L.  ed.  1018,  13  Sup.  Ct.  Rep.  HO; 
Sullivan  Timber  Co.  v.  Mobile,  110  Fed.  186; 
note  to  Miller  v.  Mendenha^l,  19  Am.  St. 
Rep.  231;  note  to  Prior  v.  Swartz,  36  Am. 
St.  Rep.  337 ;  Rumsey  v.  Neto  York  &  N.  E. 
R.  Co.  133  N.  Y,  79,  15  L.  R.  A.  618,  28  Am. 
St.  Rep.  600,  30  N.  E.  654;  Gould,  Waters, 
S§  123,  124,  149,  150,  154;  note  to  State  ex 
tel.  Denny  v.  Bridges,  40  L.  R.  A,  593 ;  Shir- 
ley V.  Bishop,  67  Cal.  643,  8  Pac.  82. 

The  construction  erected  in  front  of  plain- 
tiff's land  constitutes  a  private  nuisance, 
and  may  be  abated  and  its  continuance  and 
the  erection  of  other  like  structures  en- 
joined. 

Gould,  Waters,  §  124;  Shirley  v.  Bishop, 
67  Cal.  543,  8  Pac.  82;  Blano  v.  Klumpke, 
29  Cal.  166;  Bokulte  v.  tHorth  Pacvfio 
Tranap.  Co.  60  Cal.  592 ;  Bargro  v.  Hodgdon, 
89  Cal.  623,  26  Pac.  1106;  Yolo  County  v. 
Sacramento,  36  Cal.  103;  Eelm  v.  MoClure, 
107  Cal.  205,  40  Pac.  437;  Lind  v.  San  Luis 
Obispo,  109  Cal.  343,  42  Pac.  437 ;  Fisher  v. 
Zumicalt,  128  Cal.  493,  61  Pac.  82;  note  to 
Stetson  V.  Fcueon,  31  Am.  Dec.  132;  Peo- 
ple's Gas  Co.  V.  Tyner,  131  Ind.  277,  16  L. 
R.  A.  443,  31  Am.  St.  Rep.  433,  31  N.  E. 
59;  Montgomery  v.  Shaver,  40  Or.  244,  66 
Pac.  923 ;  Miller  4  huw  v.  Entwrpriae  Canal 
d  Land  Co.  27  Cal.  Dee.  38S. 

Cooper,  C,  filed  the  following  opinion : 
Appeal  from  judgment  and  order  denying 
defendants'  motion  for  a  new  trial.  The  ac- 
tion was  brought  to  obtain  an  injunction, 
and  to  have  abated  an  alleged  nuisance 
erected  in  front  of  plaintiff's  land,  on  the 
seashore  below  the  line  of  ordinary  high  wa- 
ter. Plaintiff  is,  and  was  at  the  times  men- 
tioned in  the  oomplaint,  the  owner  of  the 
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tract  of  land  described  therein,  bounded  on 
the  south  by  the  Pacific  ocean.  The  fee  to 
the  strip  of  land  south  of  the  plaintiff's 
southern  boundary,  between  the  mean  high- 
water  mark  and  the  low-water  mark,  where 
the  tide  ebbs  and  flows,  belongs  to  the  state 
of  California.  Plaintiff  is  the  littoral  pro- 
prietor of  the  lands  described  in  the  com- 
plaint. Prior  to  the  commencement  of  the 
action,  defendants,  as  naked  trespassers,  un- 
lawfully entered  upon  said  strip  of  land 
where  the  tide  ebbs  and  flows,  and  con- 
structed a  platform  16  feet  in  width  and  30 
feet  in  length  in  front  of  the  plaintiff's 
lands,  and  threatened  to,  and  will  unless  re- 
strained by  the  court,  erect  other  platforms 
and  obstructions  on  the  said  strip  of  land 
below  mean  high-water  mark,  and  will  there- 
by interfere  with  and  prevent  tlie  access  tu 
and  use  of  the  ocean  highway  by  the  plain- 
tiff. The  court  fouud  that  the  said  plat- 
form is  a  continuing  nuisance,  and  specially 
injurious  to  the  plaintiff.  The  question  to 
be  decided  is  as  to  whether  or  not  the  plain- 
tiff, as  littoral  proprietor,  can  maintain  an 
action  to  abate  obstructions  placed  in  front 
of  his  land  by  a  stranger,  below  the  ordi- 
nary high-water  mark. 

According  to  the  common  law,  both  the 
title  to  and  dominion  over  the  sea,  and  of 
rivers  and  arms  of  the  sea,  where  the  tide 
ebbs  ttnd  flows,  and  of  all  lands  below  high- 
water  mark,  within  the  jurisdiction  of  Eng- 
land, are  in  the  King.  Such  waters,  and  the 
lands  which  they  cover,  are  incapable  of  pri- 
vate occupation  and  ownership.  Their  nat- 
ural and  primary  uses  are  public  in  their 
nature,  for  highways  of  navigation  and 
commerce,  domestic  and  foreign,  and  for  the 
purpose  of  flahing  by  all  the  King's  subjects. 
The  title  to  such  lands  is  vested  in  the  King, 
as  the  sovereign  representative  of  the  na- 
tion, for  the  public  benefit.  Every  building 
or  wharf  erected  upon  such  lands  without 
license,  below  high-water  mark,  is  a  pur- 
presture,  and  may,  at  the  suit  of  the  King, 
either  be  demolished,  or  be  seized  and  rented 
for  bis  benefit,  if  not  a  nuisance  to  naviga- 
tion. It  is  the  general  rule  in  this  country 
that  absolute  property  in,  and  dominion  and 
sovereignty  over,  the  soils  under  the  tide 
water,  in  the  several  states,  belong  to  the 
state  in  which  such  lands  are  situate.  Shive- 
ly  V.  Bowlby,  162  U.  S.  1,  38  L.  ed.  331,  14 
Sup.  Ct.  Rep.  548,  and  cases  cited.  But  this 
absolute  title  in  the  state  does  not  deprive 
the  littoral  proprietor  of  his  right  to  access 
from  his  own  land  to  the  ocean,  aa  against 
a  stranger.  The  language  of  the  judge  of 
the  court  below  on  this  subject  is  as  fol- 
lows: "From  time  immemorial  the  sea  has 
been  treated  as  a  vast  waste,  not  susceptible 
of  occupation  or  private  and  individual  own- 
ership,  except  as  herein  indicated.  NationSf 
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govemmenta,  and  peoples  have  all  been  of 
one  accord  in  treating  it  aa  exempt  from  ap- 
propriation by  individuals.  The  occupation 
by  defendants  is  in  disr^ard  of  this  univer- 
sally conceded  condition.  Upon  the  strength 
of  universal  custom,  conduct,  and  tacit  con- 
sent and  understanding,  individuals  and 
communities  have  acquired  properties  and 
rights,  and  have  located  lands,  built  homes 
and  cities  along  the  seashore,  because  not 
alone  for  its  commercial  advantages,  but  for 
the  permanent  and  indestructible  beauty  of 
the  environment.  Unlike  the  location  of  the 
interior,  where  the  incidents  of  private  own- 
ership may  permit  encroachments  by  way  of 
unsightly  and  disagreeable  structures,  the 
prospect  of  ocean  view  is  sacred  from  indi- 
vidual obstruction  and  contamination.  So 
thoroughly  has  this  been  understood  and 
acted  upon  by  the  whole  world  that  no  ob- 
struction,— not  even  wharves  and  docks, — 
not  built  by  the  abutting  owners,  have  ever 
been  attempted,  except  under  license  and 
control  of  the  state,  or  some  of  its  subdi- 
visions to  whom  such  control  has  been  dele- 
gated. This  policy  and  mode  of  dealing  had 
inured  to  the  proper^  owner  abutting  there* 
on  as  an  additional  property  right,  which, 
though  not  involved  in  l^is  case,  under  the 
pleadings,  I  think  is  explanatory,  if  not  the 
foundation,  of  the  principle  enunciated  by 
the  courts, — that  the  abutting  landowner 
has  property  in  the  sea  1^  way  of  access 
thereto.  That  no  one  else  can  acquire  or 
own  it  gives  the  abutting  owner  that  do- 
minion which  enables  him  to  protect  it  for 
the  benefit  of  his  own  property,  which  he  baa 
located,  occupied,  and  improved  under  the 
express  assurance,  to  some  extent,  and  the 
implied  assurance,  to  a  greater  extent,  that 
individual  interferenoe  shall  not  disturb  him 
from  the  ocean  side.  Whatever  unlawfully 
obstructs  the  free  use  of  this  property,  or 
unlawfully  obstructs  the  free  passage  or  use 
in  the  customary  manner  of  ^xe  sea  by  way 
of  ^ress  or  ingress  to  and  fr<»n  it,  is  a  nui- 
sance. Civil  Code,  {  3479."  It  is  said  in 
Gould  on  Waters,  3d  ed.  S  149:  "But  a  lit- 
toral proprietor,  like  a  riparian  proprietor, 
has  a  right  to  the  water  frontage  belonging 
by  nature  to  his  land,  although  the  only 
practical  advantage  of  it  may  consist  in  the 
access  thereby  afforded  him  to  the  water  for 
the  purpose  of  using  the  right  of  navigation. 
This  right  of  access  is  his  only,  and  exists 
by  virtue  and  in  respect  of  his  riparian  prop- 
erty. It  exists,  in  the  case  of  tide  waters, 
even  when  the  shore  is  the  sovereign's  prop- 
erty, both  when  the  tide  is  out  uid  when  it 
is  in.  It  is  distinct  from  the  public  right  of 
navigation,  and  an  intermptlon  of  it  is  an 
eneroadinient  upon  a  private  right,  whether 
caused  by  a  public  L.uiaanoe  or  authorized  by 
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the  legislature."  And  the  authorities  cited 
by  the  author  sustain  the  text. 

In  this  country  the  leading  case  is  Yatea 
V.  Milioaukee,  10  Wall.  497,  19  L.  ed.  984, 
in  which  the  Supreme  Court  of  the  United 
States  said :  "But  whether  the  title  of  the 
owner  of  such  a  lot  extends  b^ond  the  dry 
land  or  not,  he  is  certainly  entitled  to  the 
rights  of  a  riparian  proprietor  whose  land 
is  bounded  by  a  navigable  stream,  and 
among  those  rights  are  access  to  the  naviga- 
ble part  of  the  river  from  the  front  of  his 
lot;  the  right  to  make  a  landing,  wharf,  or 
pier  for  his  own  use,  or  for  the  use  of  the 
public,  subject  to  such  general  rules  and 
regulations  as  the  l^slature  may  see 
proper  to  impose  for  the  protection  of  the 
rigbta  of  the  public,  whatever  those  may  be. 
.  .  .  This  riparian  right  is  property, 
and  is  valuable,  and,  though  it  must  be  en- 
joyed in  due  subjection  to  the  rights  of  the 
public,  it  cannot  be  arbitrarily  or  capricious- 
ly destroyed  or  impaired."  Respondents  say 
the  above  case  has  been  overruled  in  Soran- 
ton  V.  Wheeler,  179  U.  S.  166-159,  4S  L.  ed. 
134-136.  21  Sup.  Ct  Rep.  48,  but  it  was  not 
overruled  as  to  what  is  said  in  the  quoted 
language.  In  the  latter  case  it  was  held 
that  the  government  of  the  United  State* 
did  not  have  to  make  compensation  for  an 
injury  to  a  riparian  owner's  right  of  access 
to  navigability  that  might  incidentally  re- 
sult from  the  erection  of  a  pier  for  the  pur- 
pose of  improving  the  navigation  of  the 
river.  That  case  involved  the  right  of  the 
sovereign  to  iise  and  improve  its  navigable 
waters,  and  in  the  opinion  it  was  said:  "The 
decision  in  Tatea  v.  Milioaukee  cannot  be  re- 
garded as  an  adjudication  upon  the  particu- 
lar point  involved  in  the  present  case,"  In- 
stead of  being  overruled,  the  case  of  Tatea 
v.  Milioaukee  is  not  even  criticized.  It  has 
been  usually  followed  in  the  several  states 
and  by  the  Federal  courts.  Oaae  v.  Loftua, 
5  L.  R.  A.  684,  14  Sawy.  213,  38  Fed.  731; 
Sullivan  Timber  Co.  v.  Mobile,  110  Fed. 
186;  Illinoia  O.  R.  Co.  v.  Illinois,  148  U.  S. 
387,  36  L.  ed.  1018,  13  Sup.  Ct.  Rep.  110; 
note  to  Miller  v.  Mendenhallt  19  Am.  St. 
Rep.  219;  note  to  Frtor  v.  Stoartt,  86  Am. 
St.  Rep.  336;  Rumaej/  v.  Jfeio  York  d  2f.  E. 
R.  Co.  133  N.  Y.  79,  16  L.  R.  A.  618,  28  Am. 
St.  Rep.  600,  30  N.  E.  664;  note  to  State 
en  rel.  Detmy  v.  Bridgea,  40  L.  R.  A.  696 
et  aeq.j  Blaokw^l  v.  Old  Colony  B.  Cfo.  122 
Mass.  1. 

We  are  not  without  authority  in  our  own 
state  upon  the  principle  herein  stated.  In 
Blane  V.  Klufnpke,  29  Cal.  160,  the  court, 
in  passing  uptm  a  demurrer  to  ibe  com- 
plaint, said:  "That  the  alleged  acts  of  the 
defendant  amount  to  an  obstruction  to  tha 
navigation  of  the  bay  at  the  yoSat,  in  quesr 
tion,  and  likewise  to  tli^gim&cf^y^^iiMlC 
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a  highway  by  land,  does  not,  we  think,  ad- 
mit of  debate.  If  eo,  the  lUleged  obatrae- 
tiona  must  be  at  leaet  a  public  nnieanee, 
and  indictable  aa  snch.  .  .  .  Undoubt- 
edly, if  the  obstructionB  only  affect  the 
plaintiff  in  common  with  the  public  at 
large,  although  in  a  greater  degree,  he  can- 
not have  hia  private  aeticm;  but  if  he  is 
thereby  obstructed  in  the  free  use  of  his 
property,  and  its  comfortable  enjoyment  by 
him  is  therein  interfered  with,  and  to  swne 
A  tent  prevented,  can  it  be  said  he  suffers 
only  in  common  with  the  public  at  large! 
Anything  which  is  injurious  to  health,  or 
indecent  or  offensive  to  the  sensee,  or  an  ob- 
struction to  the  free  use  of  property,  so  as 
to  interfere  with  the  cnnfortable  enj<^ment 
of  life  or  property,  is  declared  to  be  a  nui- 
sance and  the  subject  of  an  acUon;  and  it  i» 
further  provided  that  such  action  may  be 
brought  by  any  person  whose  property  is  in- 
juriously affected,  or  whose  personal  enjoy- 
ment is  lessened,  by  the  nuisance,  and  by  tlie 
judgment  of  the  court  the  nuisance  may  be 
enjoined  or  abated,  and  damages  awarded." 
In  Cobum  v.  Amet,  52  Cal.  385,  28  Am.  Rep. 
634,  it  is  held,  and  has  been  held  in  other 
eases,  that  the  littoral  proprietor  could  not 
maintain  ejectment  against  one  who  erected 
a  wharf  on  tide  lands,  tor  the  reason  that 
the  title  is  in  the  state,  and  not  in  tlie  lit- 
toral proprietor ;  but  it  was  said  in  the  opin- 
ion, in  speaking  of  the  riparian  proprietor's  ' 
right:  "On  the  contrary,  giving  to  this, 
right  of  tiie  riparian  owner  its  widest  scope 
and  latitude,  it  amounts  only  to  this, — that 
if  he  desires  to  wharf  out,  and  is  unlawfully 
obstructed  in  the  exercise  of  the  right,  he 
may  maintain  an  action  for  damages;  and, 
if  the  obstruction  amounts  to  a  public  noi- 
sance,  it  may  be  abated  by  appropriate  pro- 
ceedings for  that  purpose.  If  it  be  only  r 
private  nuisance  which  obstructs  him  in  the 
exercise  of  his  right  to  wharf  out,  he  may 
possibly  cause  it  to  be  abated  by  the  appro- 
priate method."  In  Shirley  v.  Biahop,  67 
Cal.  543,  8  Pac.  82,  it  was  held  that  the 
owner  of  land,  the  boundary  of  which  forms 
a  part  of  the  water  front,  has  a  vested  right 
of  free  access  to  the  navigable  water,  and 
may  enjoin  the  erection  of  a  wharf  ma- 
terially obstructing  such  accesB,  aa  a  nui- 
sance. The  court  said:  "The  wharf,  if  built 
by  defendants  as  contemplated,  would  de- 
prive the  plaintiffs  of  ingress  and  egress  to 
and  from  their  lots  and  the  navigable  waters 
of  the  sUte." 

After  many  conflicting  decisions  in  Eng- 
land, it  has  been  established  by  recent  judg- 
ment of  the  House  of  Lords  that  the  o\vner 
of  land  fronting  on  a  navigable  river,  in 
which  the  tide  ebbs  and  flows,  has  a  right 
of  access  from  his  land  to  the  river,  and 
may  recover  compensation  for  cutting  oif 
60  L.  R.  A. 
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that  aCMSBse  by  the  omstruetion  of  public 
works  authorieed  by  set  of  Parliament. 
BuooIeueA  v.  Metropolitan  Bd.  of  Work*, 
L.  R.  6  H.  L.  418,  41  L.  J.  Exdu  N.  S.  1S7, 
27  L.  T.  N.  S.  1 ;  Lyon  T.  Ptahmonger^  Co. 
L.  R.  1  App.  Caa.  662,  46  L.  J.  Ch.  N.  S. 
68,  36  L.  T.  N.  8.  S69,  25  Week.  Rep.  165; 
North  Shore  B.  Co.  v.  Pion,  L.  R.  14  App. 
Caa.  612,  620,  69  L.  J.  P.  C.  Vf.  S.  25,  61 
L.  T.  N.  8.  526. 

The  argument  is  made  that,  even  if  the 
nmstruetion  complained  of  is  a  nuisance,  it 
is  a'  public  nuisance,  and  that  plaintiff  does 
not  suffer  apecial  damage,  different  in 
kind  from  that  suffered  by  the  public.  An 
obstruction  to  navigation,  in  so  far  aa  it 
would  prevent  the  plaintiff  from  the  right 
to  the  free  use  of  the  public  waters,  just  as 
it  would  prevent  everyone  else,  would  in 
one  sense  be  an  injury  suffered  alike  by  all 
the  public.  But  the  plaintiff  has  the  right 
to  free  access  from  his  land  to  the  ocean. 
The  obstructitm  of  this  right  is  a  damage 
different  in  kind  from  that  suffered  by  the 
general  public,  and  in  such  case  a  private 
person  may  maintain  his  action.  Civil  Code, 
9  34B3;  Blanc  v.  Klumpke,  29  Cal.  159; 
(jould.  Waters,  S  123.  In  the  section  cited 
Mr.  Gould  says :  "Whenever  the  obstruction 
immediately  adjoins  or  is  upon  or  against 
the  front  of  tne  plaintiff's  premises,  it  is 
as  to  him  a  private  nuisance  for  which  an 
action  will  lie,  or  which  may  be  restrained 
by  injunction." 

Our  attention  is  called  to  the  fact  that 
defendants  obtained  permission  from  the 
Secretary  of  War  to  erect  the  obstructions. 
Tlie  letter  of  the  Secretary  of  War  ia  as 
follows:  "I  bc^  to  inform  you  tliat  there  is 
no  objection  on  the  part  of  the  War  Depart- 
ment to  your  dredging  and  boring  wdls  for 
the  purpose  of  developing  petroleum  in  the 
Pacific  ocean  below  low-miter  mark,  pro- 
vided your  operations  are  conducted  in  such 
manner  as  not  to  produce  shoals  on  the 
water  front  or  otherwise  interfere  with  navi- 
gation. If  formal  permits  to  erect  wharves 
!ind  trestles  are  desired,  it  will  be  necessary 
for  you  to  furnish  drawings  showing  plan 
nnd  location  of.  such  structure."  This,  at 
inost,  was  only  a  statement  that,  so  far  as 
the  War  Department  was  concerned,  it 
would  make  no  objecti<m,  if  navigation  was 
not  interfered  with.  It  referred  to  the  bed 
of  the  ocean  below  low-water  mark.  The 
Secretary  of  War  cannot  grant  rights  to 
lands  owned  by  the  state,  nor  can  he  de- 
pi'ive  plaintiff  of  his  property  and  rights  by 
authorizing  a  stranger  to  take  them.  He 
has  no  jurisdiction  of  such  matters. 

The  complaint  states  a  cause  of  action, 
and  the  judgment  is  the  jeffil  ooncbision 
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from  thfl  futs  fonnd.  It  is  advised  that  tiie 
judgment  and  order  be  aflbmed. 

We  concur:   OUpauw,  0.;  Hanlaaa, 

C. 

For  the  reasons  given  in  the  foregoing 
oplnim,  the  judgment  and  order  ore  af- 
firmed. 

KoFulaad,  ItorisAB*  »^  HemahAW, 

JJ.,  eoncnr. 


PEOPLE  of  the  State  of  California,  Respt., 

V. 

Minnie  ADAMS,  Appt. 
(148  Cal.  208.) 

One  eoBvleted  »t  crime  is  entitled  to 
n  new  trial  wbere  tbe  aberlff,  after  tbe 
case  bad  been  sabmitted  to  the  Jutr,  divided 
tbem  Into  three  groaps,  and  locked  them  In 
aeparate  rooms  on  different  floor b  of  tbe  ho- 
tel for  the  night,  notwithstanding  the  court 
had  directed  him  to  keep  tbem  together.  In 
accordance  with  the  provisions  of  the  statute, 
unless  It  Is  afflrmatlTely  shown  that  no  praJ- 
ndlee  resnlted  therefrom. 

(lfS7  7,  1904.) 

APPEAL  hj  defendant  from  a  judgment 
of  the  Superior  Court  for  the  City  and 
County  of  San  Francisco  convicting  her  of 
murder.  Reversed. 

The  facts  are  stated  in  the  opinion. 
liessre.  Henry  C.  Dibble  ft  Dibble  for 
appellant. 

Mesars.  JJ.  8.  Webb,  Attorney  General, 
jr.  O.  Dmlr,  and  lUwla.F.  ^jingtan  fot 

respondent. 

MoFwrland,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  was  convicted  of  murder, 
the  charge  being  that  she  murdered  her  in- 
fant child,  a  boy  a  little  over  two  yearn 
old ;  and  the  prosecutitHi  ctmtends  that  there 
was  sufficient  evidence  to  warrant  the  jury 
in  finding  that  she  wilfully  and  feloniously 
caused  the  death  of  the  child  by  giving  it 
carbolic  acid.  Defendant  contends  that  the 
child  took  the  poison  accidentally,  and  with- 
out her  knowledge.  She  appeals  from  the 
judgment  and  from  an  order  denying  hei 
motion  for  a  new  trial. 

The  evidence  on  which  the  appellant  wac 


Nora. — For  other  cases  In  this  series  aa  to 
effect  of  separation  of  Jurors  In  criminal  case, 
see  King  v.  State.  8  L.  B.  A.  210,  and  cases 
In  note  thereto ;  People  v.  Ebanks,  40  L.  R.  A. 
269 ;  State  t.  Cotts,  C>5  L.  B.  A.  170 ;  and  Oam- 
Ue  T.  State,  60  L.  B.  A.  647. 
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ecmvicted  was  entirely  dreanutantial,  and 
was  undoubtedly  oooflioting,  and  she  cm- 
tends  that  it  was  insuffident  to  warrant  the 
verdict;  bat  it  is  not  necessary  for  na  to 
consider  that  point,  because,  in  our  opinion, 
a  new  ixial  must  be  granted  tm  the  ground 
of  a  separation  of  the  jury  after  the  ease 
had  been  submitted  to  them.  The  faets  as 
to  such  separation  are  these:  The  cause 
was  finally  submitted  to  the  jury  on  July 
29,  1890,  and  tbe  court  directed  the  officer 
sworn  to  take  charge  of  tbem,  to  take  them 
to  their  meals  during  the  day,  and  in  the 
evening  "to  lock  them  up  lor  the  night  to- 
gether in  one  room,**  and  he  **waB  specially 
enjoined  by  the  coiu^  to  keep  tiiem  together 
during  the  time  that  they  should  be  de- 
litierating  upon  their  verdiet,  and  not  to  let 
them  separate.**  Instead  of  doii^  as  the 
court  directed,  the  officer,  when  night  came, 
divided  the  jurors  into  three  groups,  and 
put  them  into  ttiree  different  rooms  in  a 
hotel,  each  room  being  on  a  different  floor, 
or  story;  and  th^  were  thus  separated  and 
kept— not  only  in  three  different  rooms,  but 
on  three  different  stories  of  the  hotel— for 
about  eight  or  nine  hours.  The  offioer  tes- 
tified that  he  lodced  the  jurors  in  these 
separate  rooms.  In  some  of  the  caaes  where 
this  subject  was  involved  courts  had  diffl^ 
culty  in  determining  whether  the  faets  relied 
on  constituted  a  "separation"  within  the 
meaning  of  the  lair;  and  it  has  been  held 
that  a  mere  momentary  absence  of  one  or 
two  jurors  tiiroagh  neoessity  or  accident  did 
not  amount  to  such  separation.  But  no 
such  question  arises  in  this  case.  There  was 
here  dearly  a  separation,  the  jurors  having 
been  wilfully  and  intentionally  kept  apart 
in  three  aeparate  groups  for  eight  hours. 
Instead  of  sitting  and  consulting  together 
OS  one  jury,  they  were,  during  this  long 
time,  divided  into  three  separate  and  dis- 
tinct deliberative  bodies,  the  members  of 
each  being  prevented  from  conferring  with 
those  of  either  of  the  other  two.  Beyond 
doubt  this  was  such  a  separation  aa  the  law 
forbids.  Under  our  law  there  is  a  marked 
difference  between  a  separation  during  the 
progress  of  the  trial  and  a  separation  after 
final  Bubmisaion  of  the  case.  As  to  the  for- 
mer there  is  no  law  requiring  the  jury  to  be 
kept  together,  although  the  court  may  order 
them  to  be  so  kept;  and  it  is  not  necessary 
in  the  case  at  bar  to  consider  the  significance 
of  a  violation  of  such  an  order.  But  it  is 
provided  in  the  Penal  Code,  1128.  1135, 
1136,  that,  after  the  jury  have  finally  re- 
tired for  deliberation,  they  must  be  kept 
together;  and  one  of  the  express  grounds 
for  a  new  trial  is  "when  the  jury  has  sep- 
arated without  leave  of  the  court  after  re- 
tiring to  deliberate  upon  their  verdict" 
§  1181.   Whether  such  a  gross  violation, 
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the  law  touching  the  separation  of  a  jury 
aa  occurred  in  the  case  at  bar  should  be 
held  to  be  abaolutelj,  and  without  any  fur- 
ther inquiry,  a  cause  for  new  trial,  or 
whether  the  prosecution  should  be  allowed 
to  show,  if  it  could,  that  nothing  occurred 
during  aueh  extraordinary  and  prolonged 
separation  prejudicial  to  defendant,  is  a 
qiMstion  which  does  not  here  ooenr ;  for  there 
was  here  no  such  showing.  It  is  tme  that 
the  officer  testified  that  he  "did  not  permit 
any  person  to  speak  to  any  member  of  the 
said  Jury,"  and  did  not  permit  any  mem- 
ber of  the  jury  ''to  speak  to  any  person  on 
uiy  subject  connected  with  the  trial  herein 
or  about  the  ease  at  all;"  but  it  is  evident 
Uiat  this  statement  was  of  no  value,  for, 
in  Uh  first  plaee,  he  could  not  have  been 
present  at  the  same  time  at  all  the  rooms 
on  the  three  different  stories  if  he  had  kept 
awake;  and,  in  the  second  plaoe,  he  himself 
went  to  bed  during  a  part  of  the  night. 
Certainly  fn  this  ease — if  the  law  would 
oountenance  ui  attempt  to  show  absenee  of 
prejudice — nothing  less  than  the  ofltdaTtts 
of  the  jurors  would  be  suffident  to  establish 
that  fact  And  it  is  dsax  thwA  the  burden 
was  not  on  appellant  of  proving  affinnative- 
ly  that  she  was  prejudiced  by  the  said 
separation  of  tiw  jury.  In  this  state,  the 
law  on  the  subject  was  first  declared  in 
People  T.  Backus,  6  CaL  276.  In  tiaA  case 
the  court  recited  that  in  certain  states  it 
had  been  held  that  a  mere  separation  of  the 
jury  would  not  be  ground  for  setting  aside 
a  verdict  wiUiout  a  showing  of  improper 
infiuenee,  and  that  in  other  states  it  has 
been  held  that  such  separation  did  invali- 
date a  verdict  without  any  showing  of  ac- 
tual improper  infiuenee.  The  court  then 
sa^:  "The  latter  rul^  we  think,  is  the 
correct  one,  because  it  would  be  impossible 
in  almost  every  case  for  the  prisoner  to 
establish  the  fact  of  any  corrupt  or  im- 
proper communications  between  the  jurors 
and  others.  This  doctrine  is  substantially 
sustained  hy  the  supreme  court  of  Massa- 
<diusetts  in  the  case  of  Com.  v.  jBo6y,  12 
Pick.  510,  and  in  a  late  case  (decided  in  26 
Miss.  78 — Organ  v.  State),  in  which  the 
wliole  doctrine  is  reviewed.  In  the  latter 
case  the  court  says;  'If  any  separation  is 
to  be  allowed  without  ineurring  the  impu- 
tation of  irregularity,  for  what  length  of 
time  and  for  what  purpose  may  it  be,  how 
frequently  may  it  be  practised,  and  to  what 
distance  may  it  extend,  by  what  means  are 
communications  between  the  juror  and  other 
persons  which  may  take  place,  and  which 
must  necessarily  be  secret,  to  be  disclosed?'  " 
In  People  v.  Brannigan,  21  Cal.  338,  the 
court  decided  that,  "where  the  jury  in  a 
criminal  action,  after  having  retired  to  de- 
liberate upon  their  verdict,  separated  with- 
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out  permission  of  the  court,  the  irregularity 
is  sufficient  ground  for  setting  aside  a  ver- 
dict of  guilty  rendered  by  them,  unless  it 
be  shown  affirmatively  by  the  prosecution 
that  the  defendant  was  not  prejudiced  there- 
by." In  that  case  the  court,  by  Field,  Ch. 
J.,  said:  "The  district  attorney  appears  to 
have  considered  it  incumbeat  upon  the  pris- 
oner to  show  affirmatively  injury  to  himself 
resulting  from  the  separation,  or  at  least 
reason  to  suspect  such  injury.  There  are 
authorities  which  support  this  view.  .  .  . 
But  there  are  authorities  of  equal  weight 
the  other  way,  and  the  latter,  we  think,  are 
supported  by  bettra  reasms.*'  Maiqr  cases 
are  cited  in  the  opinfoi,  and,  among  others. 
State  V.  Prteeott,  7  N.  H.  287,  where  the 
court  sa^:  "The  prisoner  is  in  such  case 
entitled,  as  a  matter  of  right,  to  require,  in 
the  first  instance^  a  oomplianoe  with  the 
ordinary  forms  provided  the  law  to  se- 
cure to  him  a  fair  and  impartial  trial;  and, 
if  the  guards  provided  for  his  seeuri^  ore 
neglected  or  disregarded,  he  is  at  least  en- 
titled to  require,  at  the  hands  of  the  gov- 
ernment, satisfactory  evidenee  HaA  be  luts 
not  received  detriment  1^  reason  of  such 
neglect,  and  is  not  to  be  put  to  show  affirm- 
atively that  such  departure  from  tiie  cus- 
tomary mode  of  trial  has  been  the  pr<rfiable 
causa  of  his  oonviotioB."  la  People  v.  ffoiD- 
ley.  111  Cal.  78,  43  Fac.  404.  it  was  held 
that  a  separaticm  of  a  jury  after  the  final 
submission  of  a  eriminal  case  vitiated  the 
verdict,  evmi  though  the  defendant  had  con- 
sented to  the  separation.  The  court  there 
says:  'The  separaiUon  of  the  jury  aft«r 
they  are  sworn,  even  during  the  trial,  was 
never  permitted  at  common  law  in  coses  of 
felony,  and  in  many  states  is  not  now  per- 
mitted in  capital  pases.  Our  statute  per- 
mits such  separation  in  all  eases  before  the 
submission  of  the  case,  in  the  discretion  of 
the  court,  but  expressly  provides  ^t,  after 
retiring  to  deliberate  upon  their  verdict, 
they  must  be  kept  together.  Pmal  Code,  { 
1128.  The  court  therefore  had  no  authority, 
either  under  the  statute  or  at  common  law, 
to  permit  the  separation;  nor  could  the  con- 
sent of  the  defendant  or  his  counsel  operate 
to  empower  or  excuse  the  viohition  of  an 
express  provision  of  the  statute."  Many 
cases  are  cited  and  quoted  from  in  the 
opinion,  and,  among  others,  Peiffer  v.  Com. 
15  Fa.  468,  63  Am.  Dec  605,  where  the  emi- 
nent Chief  Justice  Gibson,  delivering  the 
opinion  of  the  eourt,  saidt  "Even  the  forms 
and  usages  of  tfte  law  cmduce  to  justice; 
but  the  common  law,  which  forbids  the 
separation  of  a  jury  in  a  capital  cose  before 
they  have  been  discharged  of  the  prisoner, 
touches,  not  matter  of  form,  but  matter  of 
substance.  It  is  not  too  much  to  say  that 
if  it  were  abolished  few  infiuentisl  eolprits 
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would  be  oonTicted,  and  that  few  friendleBS 
ones,  pursued  by  powerful  proBecutors, 
would  escape  oonviction."  The  authorities 
on  the  subject  are  very  fuUj  collated  in 
SpelUng'B  New  Trial  aud  Appellate  Practice, 
cMnmeneing  at  S  ISl,  and  also  at.  {  69. 

The  forcing  eases  establish  the  law  in 
this  state  as  above  stated.  The  only  case 
cited  respcmdent  is  Saltgman  T.  Buiuet 
Teteph.  A  Teleg.  Co.  125  Cal.  fiOl,  58  Pac. 
168.  That  was  a  civil  ease,  and  the  court 
in  its  opinion  calls  attention  to  the  fact 
tiiat,  while  tiie  separation  of  the  jury  after 
submission  is  itself  ground  for  a  new  trial 
in  a  criminal  ease,  there  is  no  such  provision 
as  to  a  civil  case.  In  a  civil  case  th* 
separation  of  the  jury  ean  be  oemsidered  on 
motion  for  a  new  iriaH  only  on  the  general 
ground  of  "misoondnot."  In  the  fiolftnnan 
Cose  the  oflSoer  in  charge  had  allowed  one 
juror  to  communicate  for  a  few  minutes  to 
an  outside  party  through  a  telephone  which 
was  in  the  room  where  all  the  other  jurors 
were,  and  there  was  really  no  separatiwi  of 
the  jury.  The  Officer  stood  beside  the  juror, 
and  heard  all  he  said  through  the  telephone, 
and  it  was  shown  by  affidavits  that  the 
oommunieation  was  to  the  juror's  family, 
and  entirely  about  private  matters;  and  it 
■warn  held  that  it  sufficiently  appeared  that 
the  misconduct  was  without  significance. 
But  the  law,  even  in  civil  oases,  was  there 
announced  as  follows:  "The  rule  in  this 
state,  I  take  it  to  be,  in  civil  cases,  that 
a  separation  against  the  instruction  of  the 
court,  with  evidence  that  improper  influence 
might  have  been  brought  to  bear  upon  the 
juror,  puts  the  burden  upon  the  party  seek- 
ing to  sustain  the  verdict  to  negative  the 
presumption  and  show  that  no  such  attempt 
was  made.  I  think  that  was  done  in  this 
case."  The  circumstances  of  a  separation  in 
a  particular  case  might  possibly  be  such  as 
to  themselves  show  that  no  prejudice  to  the 
defendant  could  have  resulted,  and  in  such 
case  a  court  perhaps  would  be  warranted  in 
upholding  the  verdict  notwithstanding  the 
direct  violation  of  an  express  provision  of 
the  Code  intended  for  the  protection  of  a 
defendant;  but  we  need  not  pass  upon  that 
question,  for  it  does  not  arise  in  the  case 
at  bar.  On  accoimt  of  the  separation  of  the 
jury  shown  in  the  present  case  the  order 
denying  a  new  trial  must  be  reversed. 

There  are  no  other  points  necessary  to  be 
determined.  It  is  contended  that  instruction 
No.  10,  upon  the  subject  of  circumstantial 
evidence,  is  erroneous  within  the  rule  de- 
clared in  People  v.  Vereneaeneckockookhoff, 
129  Cal.  497,  58  Pac.  166,  62  Pac.  Ill;  but 
it  is  not  necessary  to  definitely  determine 
that  question.  If  upon  another  trial  the 
court  deems  it  proper  to  instruct  at  all 
upon  the  subject  of  circumstantial  evidence, 
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it  can  easily  modify  the  instruction  so  as 
to  avoid  the  criticisms  of  appellant's  coun- 
sel. It  may  be  said  generally  that  the  re- 
iiponsibility  of  determining  whether  or  not 
a  defendant  in  a  criminal  case  should  be 
found  guilty  rests  entirely  upon  the  jury, 
and  that  the  presiding  judge,  not  having 
that  responsibility,  and  being  proh^ited  by 
OUT  Constitntiim  from  ehar^ng  as  to  mat- 
ters of  fact,  should  be  careful,  in  instruct- 
ing, not  to  use  language  which  might  be 
naturally  understood  by  the  jury  as  inti- 
mating his  opinion  that  the  defendant  was 
guilty,  or  as  an  argument  against  him. 

The  fudgmmt  and  order  appealed  from 
are  rwersedt  and  the  cause  remanded  for  a 
new  trial. 

We  concur:  Shaw,  J.;  Ancellottl,  J.; 
Vw  Dyke,  J.;  Hotsliaw,  J.;  Xiovls^ 

J. 


Em  parte  O.  B.  QERINO. 
(14S  Cal.  412.) 

1.  Constitutional  provtaionB  forbld- 
dluv  tbe  vrantlnc  of  Bpeclal  prlvl- 
leses  Mnd  immnnltles,  and  requiring 
laws  to  have  a  anlf<»ia  operation,  do  not 
prevent  tbe  leglslatnre,  when  establlshiiiB  a 
board  of  medical  examiners  to  be  appointed 

tbe  several  medical  assocIatloDS  wltbla 
the  state,  from  permitting  one  socletr  to 
name  more  members  than  others  are  permit- 
ted to  name. 

2.  A  law  establishing  a  board.  o(  medi- 
cal examlnera,  and  prescribing  Its  dnttss, 
Is  not  rendered  void  to  toto  b7  the  Invalidity 
of  a  provision  as  to  the  manner  of  appointing 
the  members. 

3.  The  rlsbt  of  an  lnc«mbent  to  hold 
the  oflloe  of  member  ot  a  hf»ard  of 
medical  examiners  which  has  been  le- 
gally created  cannot  be  gueBtloned  In  a  habeas 
corpus  proceeding  to  release  one  In  cnetod]r 
for  practising  medicine  withoat  a  license 
from  the  board,  contrary  to  the  provisions  of 
tbe  statute. 

4.  Reanlrlns  an  applicant  for  a  Ileense 
to  practise  medicine  to  prodace  a 

diploma  from  a  medical  school  the  re- 
quirements of  which  shall  have  been  "In  no 
particular  less  than  those  prescribed"  by  a 
specified  association  of  medical  colleges  does 
not,  although  such  assoclatltm  Is  composed  of 
schools  teaching  only  one  system  of  medicine, 
unjustly  discriminate  against  other  schoola 
G.  Tbat  a  standard  of  preparation  re- 
untred  of  applicants  for  license  to 
practise  medicine   may,  under  the  pro- 

NoTB. — As  to  constitutionality  of  regulation 
of  practice  of  medicine,  see  also.  In  this  series, 
cases  In  note  to  LoulBrllle  Safety  Vault  ft  T.  Co. 
T.  LoulBTlIle  &  N.  R.  Co.  14  U  R.  A.  679,  and 
the  later  cases  of  State  v.  Randolph,  17  L.  R, 
A.  470 ;  State  ex  rel.  Burroughs  t.  Webster,  41 
L.  R.  A.  212 ;  SchoUe  v.  State,  50  L.  R.  A.  411; 
Mathews  v.  Morpby,  64  L.  R.  A.  416 :  and  State 
e«  rel^  Kellogg  v.  Currans,  60  U  Jt.  A-.96^ 
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Tlflon*  ot  tbe  law  estabHiblns  It,  Tarj  from 
time  to  time,  and  that  tt  mar  be  fixed  Iv  the 
nqulrementa  wblcb  tbe  uhoola  teaching  a 
partlcnlar  wjatem  of  medicine  require  of  tbetr 
papllB,  do  not  destroy  tbe  Talldltr  of  the  atat- 
ute  flxlne:  each  standard. 
6.  A  etatnte  proTldinv  tor  the  examln- 
RtloN  and  llccneiav  of  yeraOM  wl*h- 
IBIC  to  eavaK«  !■  the  pvMtlee  of 
Modleiae  Is  not  rendered  TOld  in  toto  1? 
the  fact  that  It  eontalna  a  proTlalon  iflving 
the  examlnlDK  board  discretion  to  license, 
without  examination,  physicians  coming  from 
other  slates,  where  the  requirements  already 
met  by  sncb  person  equal  those  required  by 
the  local  law,  althoosh  such  provision  may  be 
nnconstltntlonal,  and  a  resident  of  the  state 
cannot,  because  of  ancb  proTlslon,  claim  the 
right  to  practise  without  a  license. 

(June  1,  19M.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  secure  the  release  of  petitioner 
from  custody  to  which  he  had  been  com- 
mitted for  practising  medicine  without  hav- 
ing procured  tbe  oertifieate  required  by  law. 
Denied. 

T)ie  facts  are  stated  in  the  opinion. 
Mesera.  Oaxontte  ft  Goodwin*  for  peti- 
tioner: 

Applicants  to  practise  medicine  in  this 
state  are  divided  into  two  classes.  All  in 
class  1  are  required  to  pass  an  examination 
before  the  board  aa  to  their  qualifleations; 
those  in  class  2  may  or  may  not  be  required 
to  pass  an  examination, — the  whole  matter 
being  left  solely  to  the  discretion  of  the 
Board  of  Medical  Examiners. 

This  discrimination  between  these  two 
classes  constitutes  special  and  local  le^s- 
lation,  and  grants  privileges  and  immuni- 
ties to  certain  citizens  of  this  state  which 
are  denied  to  other  citizens  of  this  state 
similarly  situated. 

If  by  a  proviso  an  exception,  or  exemp- 
tion, of  certain  classes  is  made  from  a  gen- 
eral law,  and  that  proviso  be  unconstitu- 
tional, then  the  whole  act  fails. 

Re  Johnson,  139  Cal.  632,  96  Am.  St.  Rep. 
161,  73  Pac.  424;  Spraigue  v.  Thompson, 
118  U.  S.  90,  30  L.  ed.  116,  6  Sup.  Ct.  Rep. 
988;  Pullman  Palace  Car  Co.  v.  State,  64 
Tex.  274,  53  Am.  Rep.  758;  Marsh  v.  Banly, 
Ul  Cal.  372,  43 "Pac.  975;  ConnoU]/  v. 
Union  SetPer  Pipe  Co.  184  U.  S.  540.  46  L. 
ed.  679,  22  Sup.  Ct.  Rep.  431;  Pollock  v. 
Farmers'  Loan  *€  T.  Co.  157  U.  S.  429,  39 
L.  ed.  759,  15  Sup.  Ct.  Rep.  673. 

The  provision  that  the  State  Board  of 
Medical  Examiners  shall  consist  of  nine 
members,  live  elected  by  the  Medical  Society 
of  the  State  of  California  (regular  school), 
two  members  by  the  California  State 
Homeopathic  Medical  Society,  and  two  mem- 
bers by  the  Eclectic  Medical  Society,  is  un- 
constitutional as  discriminating  against  the 
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Homeopathic  and  Eclectic  Medical  Societies. 

Britton  v.  Election  Comrs.  120  Cal.  341, 
51  L.  R.  A.  H6,  61  Pac.  1115;  Murphy  v. 
Curry,  137  Cal.  485,  59  L.  R.  A.  97,  70  Pac 
461;  State  v.  Oravett,  65  Ohio  St.  280.  55 
L.  R.  A.  701,  87  Am.  St.  Rep.  605,  62  N. 
E.  325;  Miller  v.  Kister,  68  Cal.  i42,  8  Pac. 
813;  Eaton  v.  Broum,  96  Cal.  371,  17  L.  R. 
A.  697,  31  Am.  Si  Rep.  225,  31  Pac.  250; 
Ayar^s  Appeal,  122  Pa.  266.2  L.  R.  A.  677, 
16  Att.  366;  Lodi  Twp.  v.  State,  61  N.  J. 
L.  402,  6  L.  R.  A.  56,  18  Atl.  749;  EcB  parte 
JentKSoh,  112  Cal.  468,  32  L.  R.  A.  664,  44 
Pac.  803. 

This  law  creates  a  board  of  medical  ex- 
aminers consisting  of  five  members  of  the 
regular  or  allopathic  school  of  medicine, 
two  members  of  the  homeopathic  school  of 
medicine,  and  two  members  of  the  eclectic 
school  of  medicine.  These  three  schools  of 
medicine  are  If^slated  upon  and  dealt  with 
as  separate,  independent  entities  or  schools ; 
and,  the  legislature  having  so  dealt  with 
these  schools  of  medicine,  they  are  all  en- 
titled to  the  equal  protection  of  the  law,  and 
no  one  of  them  ean  be  diserimiaated  againat 
by  the  law. 

Britton  V.  Election  Comrs.  129  Cal.  341, 
.11  L.  R.  A.  116,  61  Pac  1116;  Murphy  t. 
Curry,  1S7  CaL  486,  69  L.  R.  A.  07,  70  Fao. 
461. 

There  can  be  no  difference  in  a  ease 
where  the  legislature  directly  grants  privi- 
leges and  immunities  to  one  and  denies 
them  to  another  similarly  sitiuted.  and  a 
case  where  the  I^slature  directs  the  board 
of  examiners  to  deny  the  privil^es  and 
immunities  to  one  and  grant  tbem  to  an- 
other, both  situated  the  same,  and  a  case 
where  tbe  legislature  merely  grants  the 
board  the  power  to  do  these  things, — a 
power  which  the  board  may  ezerdse  or  not, 
just  as  it  sees  fit. 

State  V.  Hinman,  66  N.  H.  lOS,  23  Am. 
St.  Rep.  22,  18  Atl.  194. 

While  good  faith  and  a  knowledge  of  ex- 
isting conditions  on  the  part  of  the  l^s- 
lature  is  to  be  presumed,  yet,  to  carry  that 
presumption  to  the  extent  of  always  holding 
that  there  must  be  some  undlsdosed  and 
unknown  reason  for  subjecting  certain  in- 
dividuals or  corporations  to  hostile  and 
discriminating  legislation  is  to  make  the 
protecting  clauses  of  the  14th  Amendment 
a  mere  rope  of  sand,  in  no  manner  restrain- 
ing state  action. 

Oulf,  C.  (C  8.  F.  R.  Co.  V.  Ellis,  166  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  266; 
Allopathic  State  Medical  Examiners  v.  Poo- 
ler, 50  La.  Ann.  1358,  24  So.  809. 

On  petition  for  rehearing. 

If  the  paragraph  of  the  act  relating  to 
admission  of  practitioners  from  other  states 
is  unconstitutional  and  void,        the  whole 
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act  is  neoeasarilj  unooiutitutioiial  and  void. 
ThtB  paragraph  of  S  &  is  a  proviso  declar- 
ing the  exemption  of  certain  persons  from 
the  onerons  examinations  prescribed  by  a 
former  part  of  the  act.  The  whsAB  act  falls, 
beeanse,  after  eliminating  tiiia  paragraph, 
the  act  asanmes  a  different  form;  it  has  a 
differoit  fbroe  and  effect;  it  is  not  tiie 
same  act. 

The  main  purpose  of  the  act  is  immaterial 
in  the  diseusaion  of  this  principle  of  law. 
If  there  be  an  express  purpose  in  the  act 
to  exempt  one  person  alone  from  the  ex- 
amination, and  the  provisions  of  the  act 
exempting  that  person  be  held  unconstitu- 
tional, then  the  whole  act  must  fall;  this 
is  tru^  for,  after  the  elimination  from  the 
act  of  the  exempting  providons,  an  act  is 
left  which  requires  a  persrai  to  take  the 
examination,  who,  before  the  elimination  of 
the  provisions,  was  not  required  to  take  it. 

Spraigue  v.  Thompson,  118  U.  S.  00,  30 
U  ed.  lis,  6  Sup.  Gt  Rep.  888;  Pullnun 
Palace  Car  Co,  v.  State,  64  Tex.  274,  63 
Am.  Bep.  768;  Uareh  v.  Hanly,  111  Cal. 
372,  43  Pac.  976;  Connolly  v.  E^nion  Sewer 
Pipe  Co.  184  U.  8.  640.  46  L.  ed.  ffI9,  22 
Sup.  Ct.  Rep.  431 ;  PoRool:  T.  Farmer^  Loan 
d  T.  Co.  167  tJ.  8.  428,  39  L.  ed.  769,  IS 
Sup.  Ct.  Rep.  673;  State  v.  Mitohell,  97 
Me.  66,  04  Am.  St  Rep.  487,  S3  Atl.  887. 

The  constitutional  validity  of  a  law  ia  to 
be  tested,  not  by  what  has  been  done  under 
it,  but  by  what  may  be  dtHie  1^  its  au- 
thority. 

Re  Lambert,  234  Cat.  634,  66  L.  R.  A. 
860.  86  Am.  St.  Bep.  296,  66  Pac  861; 
Stuart  V.  Palmer,  74  N.  Y.  188,  30  Am. 
Rep.  289;  Bennett  v.  Davie,  90  Me.  105,  37 
AU.  864;  ffoel  v.  People,  187  111.  687,  62  L. 
R.  A.  287,  70  Am.  St.  Rep.  238,  68  N.  E. 
616;  Ctoero  Lumber  Co.  v.  (Tioero,  176  HI. 
0.  42  L.  R.  A.  696,  68  Am.  St.  Rep.  163. 
61  N.  E.  758;  State  v.  Conlon,  66  Ccnn. 
478.  31  L.  R.  A.  65.  48  Am.  St.  Rep.  227, 
33  Atl.  510. 

Meure.  B.  B.  Carpeator  and  Bararlr 
Tm  Hadgliead,  amid  .curia : 

The  l^slatnre  cannot  vest  in  a  private 
corporation  or  association  the  right  to  ap- 
point public  state  officers. 

State  ea  rel.  Sadiey  v.  Waehhwm,  167 
Ho.  680,  90  Am.  St.  Rep.  480,  67  S.  W. 
602;  Laaher  v.  People,  183  111.  226,  47  L. 
R.  A.  802,  76  Am.  St.  Rep.  103,  65  K.  E. 
663. 

Mr.  Ott«    tarn    Sndea,    also  omtoiM 

curiai: 

The  act  in  question  confides  the  election 
of  the  board  of  examinere  to  three  private 
medical  societies,  which,  though  they  may 
exist  by  virtue  of  the  laws  of  the  state  of 
California,  are,  nevertheless,  free  from  any 
control  by  oflScers  of  the  state  in  the  exer- 
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ciee  or  nonexercLse  of  this  strictly  political 
function. 

The  legislative  grant  of  this  special  ri^t 
and  privilege  to  these  three  associations  to 
the  exduaion  of  citizens  of  the  state  is 
in  violation  of  article  4,  {  25,  subdiv.  10, 
of  our  Constitution,  whertin  it  is  provided 
that  '*the  legislature  shall  not  pass  special 
laws  granting  any  corporation,  association, 
or  individual  koj  special  or  exclusive  right, 
privily,  or  immui^ty." 

Us  iJunoin,  130  U.  S.  449,  35  L.  ed.  219, 
11  Sup.  Ct.  R^  573. 

Jfesfre.  Wllllmm  IC.  Macnln  and 
WintuH  O.  Talt,  for  respondent: 

The  courts  will  endeavor  to  give  effect,  If 
possible,  to  the  will  of  the  people,  as  ex- 
pressed 1^  the  Icfgislature. 

Deyoe  V.  Superior  Covrt,  140  Oal.  476,  98 
Am.  St  Rep.  73,  74  Pac.  28;  State  ets  rel. 
Kellogg  y.  Cwrrene,  111  Wis.  431,  66  L.  R, 
A.  262,  87  N.  W.  661. 

The  state  may  require  such  ctmditions  of 
those  who  desire  to  practise  medicine  as, 
in  ita  judgment  are  necessary  to  insure  the 
proper  degree  of  knowledge  and  skill,  and 
raise  the  standard  of  requirements  from 
time  to  time. 

State  V.  AondotpA,  23  Or.  74.  17  L.  R.  A. 
470,  37  Am.  St.  Rep.  656,  31  Pac.  201; 
Dent  V.  West  Virginia,  120  U.  S.  114,  32 
L.  ed.  623,  0  Sup.  Ct  Rep.  231;  Aeefs  v. 
iliekigan,  188  U.  8.  605,  47  L.  ed.  663,  23 
Sup.  Ct  Rep.  390. 

The  provisions  of  this  statute  are  based 
upon  the  solid  rock  of  judicial  precedent. 

Dent  v.  West  Virginia,  129  U.  S.  114,  32 
L.  ed.  623,  9  Sup.  Ct.  Rep.  231;  Ea  parte 
Fraeer,  54  Cal.  94;  Ea  parte  Johnson,  62 
Cal.  263;  Ea  parte  McNulty,  77  Cal.  164, 
11  Am.  St  Rep.  257,  19  Pac.  237;  Boholle 
V.  State,  00  Md.  729,  50  L.  R.  A.  411,  46 
Atl.  326;  WilHns  v.  State,  113  Ind.  514, 

16  N.  E.  192;  Allopathic  State  Medical  Ex- 
aminers V.  Fowler,  50  La.  Ann,  1358,  24  So. 
809;  State  ea  rel.  Powell  v.  State  Medical 
Examining  Board,  32  Minn.  324,  50  Am. 
Rep.  575,  20  N.  W.  238;  Ea  parte  Spinneg, 
10  Nev.  323;  State  v.  Randolph,  23  Or.  74. 

17  L.  R.  A.  470,  37  Am.  St  Rep.  655,  31 
Pac.  201;  State  ea  reK  Burroughs  v.  Web- 
ster, 160  Ind.  605,  41  L.  R.  A.  212,  50  N. 
E.  750. 

The  proper  forum  for  the  all^^  wrongs 
or  the  inequalities  emnplained  of  is  the 
l^islature,  and  not  this  court 

Ea  parte  Spinney,  10  TSev.  323. 

Possibilities  of  abuse  of  discretion,  or  of 
power  do  not  render  statutes  unc<mstitu- 
tional. 

Allopathic  State  Medical  Eaaminere  v. 
Fowler,  50  La.  Ann.  1374,  24  So.  808;  WiU 
kins  V.  State,  113  Ind.  614,  16-^7.  E.  192. 
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Similar  proviaions  are  found  in  nearly 
every  state  in  the  Union. 

State  «c  rel.  Kellogg  v.  Ourrma,  111  Wis. 
431,  56  L.  R.  A.  252,  87  N.  W.  561;  People 
V.  Reetz,  127  Mich.  87,  86  N.  W.  396,  188 
U.  8.  605,  47  L.  ed.  563,  23  Sup.  Ct.  Rep. 
390;  BoholU  v.  State,  90  Md.  729,  60  L.  R. 
A.  411,  46  Atl.  326. 

The  act  does  not  discriminate  against  any 
school  of  medicine. 

State  V.  Oravett,  65  Ohio  St.  289,  55  L. 
R.  A.  791,  87  Am.  St.  Rep.  605,  62  N.  E. 
325;  Allopatkio  State  Medical  Examiners  t. 
Fowler,  50  La.  Ann.  1358,  24  So.  809. 

It  is  immaterial  what  schools  of  medicine 
are  represented  on  the  State  Board  of  Medi- 
cal Examiners, 

Iowa  Eclectic  Medical  College  Asso.  v. 
Schroder,  87  Iowa,  659,  20  L.  R.  A.  366,  55 
N.  W.  24;  Harding  v.  People,  10  Colo.  387, 

15  Pac.  727;  Brown  v.  People,  11  Colo.  109, 
17  Pac.  104. 

The  state  medical  societies  in  appointing 
the  board  perform  a  public  duty. 

Ba>  parte  Prefer,  54  Cal.  94;  Ecb  parte 
Johnaon,  62  Cal.  263;  Ea  parte  McNulty, 
77  Cal.  164,  11  Am.  St.  Rep.  257,  19  Pac. 
237. 

There  is  nothing  in  the  Constitution,  or 
in  the  law,  to  compel  the  equal  recognition 
of  every  school  of  medicine  upon  a  board  of 
medical  examiners. 

Allopathic  State  Medical  Examiners  v. 
Fowler,  50  La.  Ann.  1358,  24  So.  809 ;  Broum 
V.  People,  11  Colo.  109,  17  Pac.  104;  Kenedy 
V.  Schultz,  6  Tex.  Civ.  App.  461,  25  S.  W. 
667;  Eastman  v.  State,  109  Ind.  278,  58  Am. 
Rep.  400,  10  N.  E.  97 ;  Em  parte  Frazer,  54 
Cal.  94;  Ex  parte  McNulty,  77  Cal.  166,  11 
Am.  St.  Rep.  257,  19  Pac.  237;  Ex  parte 
Johnson,  62  Cal.  263 ;  Harding  v.  People,  10 
Colo.  387,  15  Pac.  727;  Williams  v.  People, 
121  111.  84,  11  N.  E.  881 ;  People  use  of  State 
Bd.  of  Health  r.  Blue  Mountain  Joe,  129 
111.  370,  21  N.  E.  923;  State  v.  Moaher,  78 
Iowa,  321,  43  N.  W.  202;  Iowa  EclecHe  Med- 
ical College  Asao.  t.  Schrader,  87  Iowa,  659. 
20L.R.A.355,55N.  W.24;  Driscollv.Com. 
93  Ky.  393,  20  S.  W.  431 ;  Hewitt  v.  Charier, 

16  Pick.  353;  Peopie  v.  PAtppin,  70  Mich.  6, 
37  N.  W.  888;  State  ex  rel.  Powell  v.  State 
Medical  Ewamining  Board,  32  Minn.  324,  50 
Am.  Rep.  575,  20  N.  W.  238;  State  ex  rel. 
Chapman  v.  State  Medical  Examiners,  34 
Minn.  387,  26  N.  W.  123;  State  v.  Fleischer, 
41  Minn.  69,  42  N.  W.  696;  Dogge  v.  State, 

17  Neb.  140,  22  N.  W.  348;  Oee  Wo  v.  State, 
36  Neb.  241,  64  N.  W.  613;  Ex  parte  Spin- 
ney, 10  Nev.  323;  State  v.  Van  Doran,  109 
N.  C.  864,  14  S.  E.  32;  Barmore  v.  State 
Medioal  Examiners,  21  Or.  301,  28  Pac.  8; 
Logan  v.  State,  6  Tex.  App.  306 ;  People  v. 
Basbrouek,  11  Utah,  291,  39  Pac.  918;  Bioh- 
ardson  v.  Dorman,  28  Ala.  679;  State  t. 
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Fuasell,  45  Ark.  66;  Richardson  v.  State,  47 
Ark.  562,  2  S.  W.  187 ;  State  ex  rel  Hatha- 
way V.  State  Bd.  of  Health,  103  Mo.  22,  IS 
S.  W.  322;  State  ex  rel.  Bwrougha  v.  Web- 
ster, 160  Ind.  607,  41  L.  R.  A.  212,  60  N.  E. 
750;  State  v.  Randolph,  23  Or.  74,  17  L.  R. 
A.  470,  37  Am.  St.  Rep.  655,  31  Pac.  201; 
Dent  V.  Weai  Virginia,  129  U.  S.  114,  32  L. 
ed.  623,  9  Sup.  Ct.  Rep.  231 ;  WitHns  v. 
State,  113  Ind.  514,  16  N.  E.  192;  France 
V.  State,  57  Ohio  St.  1,  47  N.  E.  1041;  Statt 
ex  rel.  Kellogg  v.  CufT«fi«,  111  Wis.  431,  66 
L.  R.  A.  252,  87  N.  W.  561. 

The  board  has  power  to  pass  on  certifl- 
catee  or  licenses  from  other  states. 

Re  Bauer  (Pa.)  3  Cent.  Rep.  157,  4  AtL 
913;  Reete  v.  Michigan,  188  U.  S.  506,  47 
L.  ed.  563,  23  Sup.  Gt.  Rep.  390. 

The  necessity  for  a  law  regulating  the 
practice  of  medicine  and  surgery  in  this 
state  is  beyond  question. 

Dnsooll  V.  Com.  93  Ky.  393,  20  8.  W.  431. 

Mr.  Okarlea  S.  WbMlar  aito  for  re- 
spondent.' 

SJmw,  J.,  ddivered  the  opinim  of  the 

court: 

The  petitioner  is  in  custody  on  the  charge 
of  practising  medicine  without  a  certificate 
from  the  State  Board  of  Medical  Examiners 
established  by  the  act  of  February  20,  1901, 
for  the  regulation  of  the  practice  of  medi- 
cine and  surgery.  Stat.  1901,  chap.  51,  p. 
56.  By  his  petition  in  habeas  corpus  he 
aaks  to  be  released  on  the  ground  that  the 
statute  is  unconstitutional.  The  act  estab- 
lishes a  state  board  of  medical  examiners, 
which  is  empowered  to  issue  to  persona  who 
pass  or  have  passed  a  satisfactory  examina- 
tion a  certificate  which  shall  authorize  such 
persons  to  practise  medicine  and  surgery  in 
this  state.  It  makes  it  a  misdemeanor  for 
any  person  not  having  such  certificate  to  en- 
gage in  the  practice  of  medicine  or  sui^ry. 
It  is  conceded  that  the  legislature  has  the 
power  to  enact  laws  establishing  the  condi- 
tions upon  which  persons  shall  be  allowed 
to  practise  the  profession  of  medicine  within 
this  state.  The  inquiry  before  us  is  whether 
or  not  this  power  has  been  constitutionally 
exercised.  Several  provisions  of  the  act  are 
assailed,  and  each  is  claimed  to  be  so  essen- 
tial to  the  general  purpose  and  object  of  the 
law  that,  if  it  is  unconstitutional,  the  whole 
law,  including  the  part  defining  the  offense 
in  question,  must  be  declared  invalid. 

1.  The  act  provides,  with  respect  to  the 
membership  of  the  board  of  examiners,  that 
"Ave  members  thereof  shall  be  elected  by 
the  Medical  Society  of  the  State  of  Califor- 
nia, two  members  thereof  by  the  California 
State  Homeopathic  Medical  Society,  and  two 
members  thereof  by  the  Eclectic  Hedicid  So- 
ciety of  the  State  of  Califomia."   This,  it 
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is  claimed,  violates  %  21,  art.  1,  of  the  state 
Constitution,  declaring  that  no  dass  ol  citi- 
zens shall  "be  granted  privileges  or  immuni- 
ties  which  upon  the  same  terms  shall  not 
be  granted  to  all  citizens;"  also  %  11,  art. 
1,  that  "all  lawa  of  a  general  nature  shall 
have  a  uniform  operation,"  and  subdivision 
10,  S  25,  art.  4,  forbidding  a  special  or  local 
law  "granting  to  any  corporation,  associa- 
tion, or  individual,  any  special  or  exclusive 
right,  privilege,  or  immunity,"    The  legis- 
lature has  power  to  establisn  ofiSces  in  ad- 
diti(m  to  those  created  by  the  Ck>nstitution 
itself.   Section   4,  art.   20,  provides  that 
.   .   all  officers   .   .   .   whose  offices 
or  duties  may  hereafter  be  created  by  law, 
shall  be  elected  by  the  people,  or  appointed, 
as  the  legislature  may  direct."   This  gives 
the  l^slature  power  to  declare  the  manner 
in  which  officers  other  than  those  provided 
by  the  Constitution  shall  be  chosen.  Such 
officers  may  be  appointed  by  the  legislature 
itself,  or  the  duty  of  appointment  may  be . 
delegated  and  imposed  upon  some  other  per- 
son  or  body.    People  ea  rel.  Atty.  Oen.  v. 
Provines,  34  Cal.  541;  Re  Bulger,  45  Cal. 
■659.    There  is  no  limitation  to  any  particu- 
lar person  or  class  of  persons  upcm  whom 
alone  the  legislature  may  imp<»e  this  obli- 
^tion.   In  our  opinion,  the  power  to  ap- 
point officers  in  such  cases  is  not  cme  of  the 
rights  or  privileges  contemplated     the  pro- 
"visions  of  the  Constitution  upon  which  the 
petitioner  relies.   It  is  more  in  the  nature 
-of  a  duty  than  of  a  right  or  privilege.  The 
rights  and  privileges  referred  to  in  th<»e 
guaranties  and  limitations  must  be  some- 
thing for  the  individual  benefit  or  advantage 
■of  the  person  or  association  upon  whiidi  tiiey 
aie  conferred,  and  not  the  power  to  perform 
a  public  duly  for  the  benefit  of  other  perscms 
<nr  of  the  public   In  exereidng  the  power  in 
this  partieular  ease  the  soeieties  mentioned 
in  the  law  are  acting  for  the  benefit  of  the 
«tate  and  tin  people  at  large.  The  power  of 
the  state  to  constitute  such  a  board,  and  to 
impose  restriotions  upon  tiie  right  to  prae- 
tise  medicine,  to  be  enforced  by  the  board, 
eould  not  be  upheld  at  all  if  it  were  put 
upon  the  ground  tiiat  In  so  doing  the  state 
is  acting  for  the  benefit  of  any  (me  or  all  of 
the  medical  sooieties  or  schools  of  medicine 
existing  in  the  state.   The  power  rests  en- 
tirely on  the  theory  that  such  regulations 
are  for  the  general  welfare,  and  specifically 
to  protect  people  frtmi  the  arts  of  quacks 
and  pretenders  and  from  the  mistakes  of  in- 
capable proetitionerB.   The  board  of  ezamin- 
«re,  whea  oonstituced,  is  not  the  agent  of 
the  medical  loeieUeB  which  appoint  its  mem- 
bers, and  its  funeUona  are  not  conferred  or 
designed  for  the  benefit  of  those  societi^  or 
either  of  them.   The  board  constitutes  a 
state  agency  for  the  regulation  of  the  prac- 
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tice  of  medicine  and  surgery,  and  it  must 
discharge  that  duty  under  oath  and  impar- 
tially for  the  benefit  of  the  people,  and  not 
for  the  promotion  of  the  interests  of  an^ 
school  of  medicine  or  medical  society.  In 
Ex  parte  Frazer,  64  Cal.  94,  substantially 
the  same  question  was  raised  in  the  argu- 
m^t,  although  it  is  not  discussed  at  large 
in  the  opinion,  and  the  court,  speaking  of 
a  like  power  of  appointment,  says:  "The 
asaiunption  of  the  power  by  these  individ- 
uals or  societies  would  be  the  assumption 
of  a  public  duty,  and  the  performance,  of  the 
duty  simply  would  not  be  profitable  or  bene- 
ficial to  them  as  sodeties."  Fem^  v.  Btate^ 
151  Ind.  249,  61  N.  K  360;  Wilkina  v.  State, 
113  Ind.  514,  16  N.  E.  192.  The  societies 
named,  by  receiving  this  power  of  appc^nt- 
ment,  are  ccmatituted  agencies  of  the  state 
to  perform  a  part  of  the  duty  pertaining  to 
the  sovereign  power  of  the  state,  and  they 
are  not,  in  that  respect,  the  redpients  of 
private  rights  or  privilcgee.  i*eopIe  ea  rel. 
Atty.  Oen.  T.  Provines,  84  Cal.  541. 

The  deci8i<sis  in  Briffon  v.  Eleetum 
Comre.  120  Cal.  341,  61  L.  R.  A.  116,  61  Pac 
1116,  and  Murphy  v.  Curry,  137  Cal.  4S6, 
59  L.  R.  A.  97,  70  Pae.  461,  are  not  applica- 
ble. They  hold  that  when  the  legidature 
undertakes  to  prescribe  rules  and  conditions 
under  and  by  which  alone  citisens,  either  in- 
dividually or  collectively,  may  freely  exer- 
cise political  rights  sudti  as  tiie  right  of 
suffrage,  or  the  right  to  become  a  candidate 
for  office  at  a  guieral  election,  it  must  make 
rules  and  establish  cmiditions  which  shall 
give  to  every  citizen,  as  against  any  other 
citizen,  equal  facilities  for  the  exercise  of 
such  rights;  and  that,  if  any  privilege  are 
given  to  any  party  or  association  of  citizens 
to  have  the  names  of  its  particular  candi- 
dates spread  upon  the  official  ballot,  the 
same  privileges  must  be  given  to  all  parties 
and  assoaations  similarly  situated,  and  hav- 
ing like  objects  uid  purposes.  The  law  here 
in  question  does  not  deal  with  political 
ri^ts  held  by  citizens  generally,  nor  with 
any  existing  right  of  these  medical  societies. 
The  societies  were  presumably  not  oi^^ized 
for  the  purpose  of  appointing  members  of 
examining  boards,  and  neither  of  them  pos- 
sesses any  such  right  or  power  independent 
of  £he  law  etrnferring  it;  nor  is  this  power 
given  them  in  fuitheroBoe  of  the  exercise  of 
any  right  or  power  which  th^  possessed  be- 
fore. It  is,  as  before  stated,  a  simple  pub- 
lic duty  which  they  are  empowered  to  dis- 
charge as  a  political  agency  of  the  state. 
The  l^ulature  may  distribute  such  powers 
according  to  its  will,  under  S  4,  art.  20,  un- 
trammeled  the  restrictions  in  other  por- 
tions of  the  CiHutitution  respecting  the 
granting  of  rights  and  inivil^fes  equally  to 
all  of  1^  some  class.  It  may  ha  true  that. 
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in  making  these  appointments,  each  medical 
society  will  choose  persons  who  believe  in 
the  school  of  medicine  of  which  its  members 
are  composed.  This,  however,  does  not  ren- 
der the  law  unconstitutional.  The  board, 
when  appointed,  must  act  equally  for  the 
Iranefit  of  all  applicants,  and  impartially 
with  respect  to  each,  regardless  of  the  school 
of  medicine  to  whidi  they  lieloDg.  Their  of- 
ficial oath  so  requires,  and  there  is  nothing 
in  the  act  whidi  authorizes  or  permits  them 
to  do  otherwise. 

We  have  thus  considered  and  decided  the 
Talidity  of  the  method  of  appointing  the 
members  of  the  examining  board  for  the  rea- 
son that  both  parties  have  fully  discussed 
the  subject,  and  certain  persons,  claiming  to 
represent  the  state  in  a  quo  warranto  pro- 
ceeding to  test  the  ri^t  of  the  board  to 
hold  ^at  office  by  virtue  of  such  appoint- 
ment, liave  appeared  as  amid  curia  and  ar- 
gued the  proposition  from  their  standpoint. 
We  think,  however,  that  this  objection  does 
not  involve  the  constitutionality  of  the  act 
as  a  whole.  The  law  establishes  an  exam- 
ining boardi  and  prescrilies  its  duties  and 
powers,  and  the  power  of  the  l^slature  to 
establish  such  Ixiard  is  not  disputed.  This 
being  the  case,  it  is  clear  that,  even  if  the 
method  provided  in  the  law  for  the  appoint- 
ment of  the  members  is  invalid,  the  other 
provisions  of  the  law  would  stand  unaffect- 
ed. See  cas^  hereinafter  cited.  There 
would  then  be  a  1^1  office  established,  with- 
out any  specific  provision  for  the  appoint- 
ment of  any  person  to  fill  it,  and  the  va- 
cancy thus  e:dsting  could  be  filled  by  ap- 
pointment of  the  governor.  Const,  art.  6, 
8  8;  Qitigg  v.  Evana,  121  Cal.  661,  63  Fac. 
1093 ;  People  ex  rel.  Parsoiu  v.  Edioarda,  93 
Cal.  156,  28  Fac  831.  But,  as  it  would  he 
a  legal  office,  it  could  be  filled  by  a  de  facto 
officer,  and  in  that  case  the  validity  of  his 
appointment  and  his  right  to  hold  the  office 
could  not  be  questioned  in  this  prooeeding 
in  habeas  corpus. 

2.  The  other  objections  relate  to  the  con- 
struction and  effect  of  S  S  of  the  act.  It  be- 
gins by  requiring  that  every  person  practis- 
ing medicine  or  surgery  in  the  state  must 
have  the  certificate  of  the  OEaminlng  board 
as  therein  provided.  It  then  enacts  that,  as 
<me  of  the  steps  toward  procoring  a  certifi- 
cate, the  applicuit  must  produce  "a  diploma 
issued  1^  some  legally  chartered  medical 
school  Oie  reqnirements  of  which  medical 
school  shall  have  been,  at  the  time  of  grant- 
ing such  diploma,  in  no  particular  less  than 
those  prescribed  by  the  Association  of  Amer- 
ican Medical  Colleges  for  that  year."  The 
prorisitm  fixing  the  standard  of  this  asso- 
ciation as  a  test  of  the  character  of  the 
medical  school  issuing  the  diploma  is,  it  is 
eratended,  invalid,  first,  because,  it  is  said, 
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the  association  Ls  composed  of  colleges  teach- 
ing only  the  regular  or  allopathic  system  of 
medicine,  and  therefore  it  would  place  it  in 
the  power  of  that  school  of  medicine  to  fix  a 
standard  that  would  put  the  other  sdiools 
at  a  disadvantage,  and  this  makes  the  provi- 
sion an  unjust  and  arbitrary  discrimina- 
tion against  all  of  the  other  schools  of  medi- 
cine; and,  secraidly,  because  it  delegates  to 
the  association  the  power  to  fix  this  stand- 
ard,— a  power  which,  it  is  claimed,  can  be 
exercised  only  by  the  l^slature  itself, — 
and,  moreover,  it  is  in  effect  the  adoption  of 
a  standard  that  may  vary  from  year  to  year, 
whereas  the  provisions  of  law,  it  is  Htid, 
must  be  fixed,  definite,  and  certain.  A  di- 
ploma is  required  because  its  possession  in- 
dicates  that  the  applicant  has,  to  some  ex- 
tent, prosecuted  the  studies  neoesssry  to 
qualify  him  to  follow  the  medical  profes- 
sion.  It  may  be  that  there  are  medical  col- 
ics which  require  little  preparation  on  the 
part  of  their  students  as  a  condition  to  the 
issuing  of  a  diploma.  The  provisions  of  the 
law  imply  that  there  are  such.  If  the  di- 
plomas of  such  colleges  were  made  sufficient 
to  admit  an  applicant  for  a  certificate  to  an 
examination,  the  number  of  that  class  of 
colleges  would  doubtless  increase.  It  was 
therefore  necessary,  in  the  judgment  of  the 
legislature,  to  prescribe  a  standard  of  schol- 
arship to  be  maintained  by  the  coll^;es 
whose  diplomas  the  board  should  be  author- 
ized to  accept.  The  law  on  this  point  is  not 
to  be  construed  so  as  to  require  these  col- 
leges to  have  the  identical  course  of  study 
and  other  requirements  prescribed  by  the 
association.  The  test  is  that  the  require- 
ments of  such  college  shall  be  "in  no  par- 
ticular less  than"  those  prescribed.  That  is 
to  say,  the  standard  of  scholarship  required 
of  its  students  shall  l>e  equal  to  the  stand- 
ard required  by  the  association.  It  need  not 
be  the  same  course  of  study,  nor  the  study 
of  the  same  text-books,  nor  the  attendance 
for  the  same  length  of  time,  but  it  must  be 
such  as  require  of  the  student  a  degree  of 
proflcien<7  in  the  studies  necessary  to  pre- 
pare him  for  practice  equal  to  that  whidt 
would  ordinarily  be  produced  by  tiie  require- 
ments prescribed  by  the  assodation.  Wheth- 
er or  not  the  Association  of  American  Medi- 
cal Colleges  is  composed  of  tiiose  only  whieh 
teach  the  allopa^io  branch  of  that  profes- 
sion, we  cannot  say;  but,  admitting  it  to  be 
so,  we  cannot  say  that  there  is  in  this  pro- 
vision of  the  law,  thus  understood,  an  arbi- 
trary or  unjust  discrimination  against  other 
schools.  Surely,  they  wouid  not  claim  the 
right  to  have  their  adherents  admitted  to 
practise  the  profession  upon  a  less  dqfree  €i 
proficiency  in  the  preparatory  studies  Uum 
is  required  of  those  in  the  regular  sdiool. 
It  being  proper  for  the  legi^atnre  tojde- 
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mand  some  Btandard  of  tMcAaney,  as  ve  bave 
seen,  we  think  it  it  equally  within  its  pow- 
ers to  declare  that  it  sh^  be  tiie  same  as 
that  preseribed  from  time  to  time  an  as- 
sociation composed  of  colleges  deroted  to 
the  work  of  preiwring  persons  for  the  pro- 
fessiom.  Evidently,  the  standard  of  profl- 
eiraQr  in  aeholarship  as  a  preparation,  and 
the  particular  studies  neeessaiy  to  secure 
a  fair  preparation,  must  change  as  the  dis- 
coreries  in  natunJ  sdenoe  open  new  fields 
of  investigaiaon,  and  surest  or  reveal  new 
curative  agencies.  The  legielature  cannot 
anoeessfully  presoribe  in  advance  a  standard 
to  inert  these  new  and  changing  ecmditions. 
The  method  adopted  appears  to  be  sufficient- 
ly definite  to  enable  all  coll^M  to  reach  the 
required  standard,  when  in  good  faith  they 
desire  to  do  so.  The  law  is  as  fixed,  definite, 
and  certain  in  this  respect  as  Uie  nature  of 
the  subject  and  the  dbject  to  be  attained 
will  permit;  and  we  do  not  think  it  should 
be  held  void  because  it  adopts  the  etandurd 
fixed  from  time  to  time  by  those  who,  it  will 
be  presumed,  are  tka  most  eminent  in  the 
profession  which  it  attempts  to  regulate, 
and  who  should  be  the  most  interested  in 
maintaining  the  highest  d^free  of  profes- 
sional proflcieni7,  slrill,  and  training. 

3.  The  next  objection  is  that,  under  the 
guise  of  authority  to  exercise  discretion,  the 
examining  board  is  given  power  to  malu 
arbitrary  and  unjust  diseriminations  be- 
tween persons  holding  certificates  tnm  med- 
ical examining  board*  of  other  states,  by 
subjecting  one  to  an  examination  and  admit- 
ting another  without  examination.  This 
objection  is  directed  to  the  last  paragraph 
of  I  6  of  the  ac^  which  provide,  in  sub- 
stanoe,  that  in  tiie  case  of  a  person  holding 
a  certificate  from  another  'state  examining 
board,  which  has  required  the  production  of 
a  diploma  or  license  of  equal  grade  to  those 
required  by  the  act,  and  has  also  required 
the  holder  to  pass  an  examination  as  strict 
as  that  required  our  own  board  at  the 
time,  such  person  may,  in  the  discretion  of 
the  board,  be  admitted  to  practise  without 
further  examination.  It  will  be  seen  that 
every  person  within  Uiis  class  must  have  a 
diploma  or  license  sndi  as  the  act  prescribes, 
and  therefore  must  be  eligible  to  examina- 
tion her^  if  the  board  requires  it.  If  the 
provision  giving  the  board  discretion  to  ad- 
mit without  examination  is  held  unconsti- 
tutional, the  effect  would  be  that  all  appli- 
cants must  submit  to  examination  as  provid- 
ed in  the  act.  The  act  shows  clearly  that 
the  main  purpose  is  to  admit  no  one  to  prac- 
tise who  has  not  passed  such  an  examina- 
tion, and  the  only  effect  of  the  last  para- 
graph is  to  permit  in  some  cases  the  substi- 
tution of  the  examination  of  another  state 
board  for  that  of  our  own.  A  law  which  is 
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unconstituticmal  in  part  only  is  not  to  be 
held  wholly  void,  unless  the  invalid  portion 
is  so  important  to  the  general  plan  and 
operatitm  of  tiie  law  in  its  entirety  as  to 
reasonably  lead  to  the  conclusion  that  the 
law  would  not  have  been  adopted  if  the  le^ 
islatnre  bad  poroeived  the  invalidity  of  the 
part  80  held  to  be  unctmstitutional.  If  the 
law  is  separable,  so  that  the  general  object 
can  be  attained  without  aid  from  the  part 
that  is  void,  the  other  parts  of  the  law  will 
be  upheld.  Ea  parte  Pramer,  S4  Cal.  94; 
People  em  rsJ.  Daotdaon  v.  Peny,  78  GaL 
106,  21  Pae.  42S;  People  ex  rel.  Oraoea  v. 
MoPadden,  81  Cal.  496,  16  Am.  St.  Bep.  66, 
22  Fac.  861.  "If  an  indepoident  provision, 
not  in  its  nature  and  connections  essmtial 
to  the  law,  be  unconstituticmal,  it  may  be 
treated  as  a  nullity,  leaving  the  rest  of  the 
enactmmt  to  stand  aa  valid."  Jf  cOotoon  v. 
tfeOonoM,  111  Cal.  66,  6£  Am.  St.  Rep.  149, 
43  Pac.  418.  Such  invalid  provisions  "will 
not  vitiate  the  whole  act  unless  thcry  enter 
so  entirely  into  the  soope  and  design  of  the 
law  that  it  would  be  impossibte  to  maintain 
it  without  such  obnoxious  provisions.'*  Peo- 
ple em  rel.  Atty.  Qen.  v.  Hill,  7  Oal.  103; 
People  em  ret.  Atty.  Qen,  v.  Bvrhamk,  12  Cal. 
398;  UilU  V.  Bargext^  36  CaL  882.  It  ia 
not  necessary  to  consider  whether  or  not  the 
provision  allowing  a  discretionary  power  to 
admit  witiiout  a  new  examination  in  some 
coses  is  constitutional.  Conceding,  but  not 
decoding,  that  such  provision  is  void,  it 
comes  clearly  within  the  rule  above  stated, 
and  does  not  affect  the  other  provisions  of 
the  act  under  which  the  petititmer  is  held 
in  custody. 

There  are  no  other  points  that  require  no- 
tice. 

The  peHiitm  is  denied,  and  the  petitioner 
remanded  to  the  custody  of  the  chief  of  po- 
lice of  the  city  and  county  of  San  Fran- 
cisco. 

We  concur:  Vm  Ihrke,  J.;  AaBoUottl, 
.T.;  MeFulasd,  J.;  Heanhaw,  J,;  Lorl- 
BW»  J. 

Petition  for  rehearing  overruled  June  30, 
1904. 


Richard  BASTIAN,  Reapt., 
o. 

BRITISH  AMERICAN  ASSURANCE  COM- 
PANY, Appt. 

(148  Cal.  287.) 

It  drnamlte  kM  been  kevt  npoa  prop- 
erly Insured  by  a  policy  providing  that  It 

Nora. — For  otber  cases  in  this  series  as  to 
effect  of  prorlsloD  io  iDsarance  poller  aealnat 
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■hall  be  Told  U  dynamite  Is  kept,  nwd,  or  al- 
lowed thereon,  no  recorery  can  be  bad  on  the 
policy,  although  the  dynamite  bad  nothing 
to  do  with  the  loM. 

(Uay  le,  1904.) 

APPEAL  hj  defendant  from  a  judgment 
of  the  Superior  Court  for  Shasta  Coun- 
ty in  favor  of  plaintiff  in  an  notion  brought 
to  recover  the  amount  alleged  to  be  due  on 
a  flre-insuranoe  policy.  Reverted. 

The  facta  are  stated  in  the  Commi88i(m- 
er's  opinion. 

Meatra.  T«b,  Heaa  9t  ^t,  for  ap- 

pellant: 

The  contract  between  the  parties  was  that, 
if  dynamite  were  kept,  used,  or  allowed  up- 
on the  premlaea,  the  policy  should  be  void; 
and  the  contract  Is,  of  course,  the  measure 
of  the  rights  and  liabiliUcB  f>f  the  parties. 

Cerf  V.  Borne  Ina.  Co.  44  CaL  820,  13  Am. 
Rep.  166;  Wheeler  v.  Tradera*  Ine.  Co.  62 
N.  H.  326,  62  N.  H.  450.  18  Am.  St.  Rep. 
682;  Sperry  v.  Springfield  F.  d  M.  Ine.  Co. 
26  Fed.  234 ;  Mead  v.  Nortlnoeatem  Ina.  Co. 
7  N.  Y.  630;  Westfalt  y.  Hudaon  River  F. 
Ins.  Co.  12  N.  Y.  289 ;  Pennsylvania  F.  Ins. 
Co.  V.  Faires,  13  Tex.  Civ.  App.  Ill,  35  S. 
W.  65;  Fire  Asso.  v.  Williamson,  26  Pa. 
196;  Faulkner  v.  Central  F.  Ina.  Co.  3  N. 
B.  279;  Commeroial  Ins.  Co.  v.  Mehlman, 
48  III.  313,  95  Am.  Dec  643;  McFarland  v. 
8t.  Paul  F.  A  M.  Ins.  Co.  46  Minn.  519,  49 
N.  W.  253;  Betcher  v.  Capital  F.  Ina.  Co.  78 
Minn.  240,  80  N.  W.  971;  Beer  v.  Forest 
City  Mut.  Ins.  Co.  39  Ohio  St.  109;  Badger 
V.  Platts,  68  N.  H.  222,  73  Am.  St.  Rep.  672, 
44  Atl.  296 ;  Beron  v.  Phceniat  Mut.  F.  Ina. 
Co.  180  Pa.  257,  36  L.  R.  A.  517,  67  Am. 
St  Kep.  638,  36  Atl.  740;  fioyer  t.  Grand 
Rapida  P.  Ina.  Co.  124  Mich.  466,  83  Am. 
St  Rep.  338,  83  K.  W.  124;  Ostrander,  Fire 
Ins.  2d  ed.  p.  702. 

Mettra.  Mwvmr  *  Seaiifiaa  for  respond- 
ent 

Cooper,  C,  filed  the  following  opinion: 
Action  upon  a  policy  of  fire  insurance. 
The  case  was  tried  before  the  court,  findings 
filed,  and  judgment  entered  in  favor  of 
plaintiff.  This  appeal  is  from  the  judgment 
on  a  bill  of  exoeptions.  The  policy  covered 
a  two-story  frame  lodging  house  and  the  fur- 
niture therein.  It  was  provided  In  the  pol- 
icy that  it  should  be  void  "if  any  usage  or 
custom  of  trade  or  manufacture  to  the  con- 
trary notwithstanding)  there  be  kept,  uaed, 

keeping  prohibited  articles  on  premises,  see 
First  Cong.  Chnreb  v.  Holyoke  Mut  F.  Ins.  Co. 
19  L.  B.  A.  687 ;  Smith  v.  Qerman  Ini.  Co.  80 
L.  R.  A.  368;  Faust  v.  American  F,  Ins.  Co. 
80  L.  R.  A.  788 ;  Marll  v.  Conneetlent  F.  Ins. 
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or  allowed  on  the  above-described  premises 
.  .  .  dynamite."  The  answer  alleged 
that  dynamite  was  kept  and  used  upon  the 
premises,  contrary  to  and  in  violation  of  the 
terms  and  conditions  of  the  policy.  The 
court  did  not  find  upon  the  issue  so  tendered 
by  the  answer,  but  found  that  the  fire 
which  destroyed  the  property  "was  not 
caused  by  any  of  the  articles  mentioned  in 
said  policy  of  insurance  as  being  prohibited 
or  forbidden  to  be  used,  or  kept,  or  allowed 
upon  the  insured  premises."  The  court  evi- 
dently proceeded  upon  the  theory  that  it 
was  immaterial  as  to  whether  or  not  dyna- 
mite was  kept  or  allowed  upon  the  premises, 
unless  it  was  made  to  appear  that  the  fire 
which  destroyed  the  property  was  caused  1^ 
the  dynamite.  It  seems  to  be  admitted  that 
at  the  time  of  the  fire,  and  for  several 
months  prior  thereto,  there  was  kept  upon 
the  premises  a  stick  and  a  half  of  dynamite. 
In  fact,  the  position  of  plaintiff's  counsel 
is  in  accord  with  that  of  the  court  below, 
and  is  thus  stated:  "Counsel  for  appellant 
contend  that  it  is  wholly  immaterial  what 
was  the  origin  of  the  fire,  or  what  caused 
the  fire,  or  whether  the  dynamite  in  ques- 
tion had  anything  to  do  with  the  fire  or  not; 
that  the  dynamite  was  upon  the  premises 
during  the  life  of  the  policy  of  insurance, 
and  its  mere  presence  there  was  sufficient  in 
itself  to  render  said  polity  null  and  void,  re- 
gardless entirely  of  the  question  as  to 
whether  the  dynamite  had  anything  what- 
ever to  do  with  the  fire,  or  in  any  manner 
contributed  thereto,  or  to  the  destruction  of 
respondent's  property.  If  counsel's  poslticm 
on  the  law  be  correct,  then  they  must  pre- 
vail in  this  court,  because  it  is  admitted 
that  during  the  life  <^  the  policy  of  insur- 
ance issued  to  respondent  by  appellant  on 
August  19,  1901,  respondent  had  something 
like  10  pounds  of  dynamite  on  the  insured 
premises,  all  of  which  he  had  used  in  sink- 
ing a  well,  except  a  stick  and  a  half,  which 
was  in  the  cellar  of  his  lodging  house  at  the 
time  the  fire  occurred."  We  are  of  opinion 
that  the  court  could  not  set  aside  and  ig- 
nore the  plain  provisions  of  the  contract  of 
insurance.  Defendant  had  the  right  to  limit 
its  liability  by  the  terms  of  the  contract  it 
made  with  plaintiff.  It  agreed  to  insure 
the  plaintiff's  premises,  but  not  in  case  the 
plaintiff  kept  or  allowed  dynamite  thereon. 
It  was  expressly  stated  that,  if  dynamite 
should  be  kept  or  used  upon  the  premises, 
the  policy  should  be  void.    There  is  no  ques- 

Co.  30  L.  R.  A.  835;  Yoch  v.  Home  Mat.  Int. 
Co.  84  Lh  R,  A.  857;  Fluealz  Ins.  Co.  v.  Flem- 
ing. 89  I<.  R.  A  789 ;  Heron  v.  Phoeniz  Hut  F. 
Ins.  Co.  8S  L.  B.  A  617 :  and  Sprlngfleld  F.  * 
M.  Ins.  Co.  v.  Wade.  68  U  B.  A^714. 
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tion  here  as  to  the  cmdition  having  been 
waived  by  any  acts  or  conduct  of  defendant 
The  condition  was  not  made  to  depend  upon 
the  queeticm  as  to  whetber  or  not  the  fire 
was  caused  by  dynamite.  If  it  were  incum- 
bent on  the  insurer  In  such  ease  to  prove 
that  the  fire  was  caused  by  dynamite  being 
on  the  premises,  it  would  render  the  clause 
in  roost  cases  of  no  effect.  It  would  place 
the  certain  definite  stipulation  in  such  a 
condition  that  in  cases  where  the  origin  of 
the  fire  was  uncertain  no  effect  could  be 
given  to  it.  Most  insurance  policies  con- 
tain stipulations  that  the  polii^  shall  be- 
come void  if  the  premises  are  allowed  to  re- 
main vacant  for  a  certain  time,  or  if  the 
risk  is  increased  by  the  erection  of  buildings 
of  a  certain  character  near  to  the  insured 
premises.  Yet  it  has  never  been  held  that 
it  is  incumbent  on  the  insurance  company 
to  prove  that  the  fire  was  caused  by  reason 
of  such  vacanqy  or  such  adjoining  buildings. 
Contracts  of  insurance  are  contracts  of  in- 
demnity upon  the  terms  and  conditions 
speeifled  in  the  policy  or  policies.  For  a 
consideration  the  insurer  undertakes  to 
guarantee  the  Insured  against  loss  or  dam- 
age upon  the  terms  and  conditions  agreed 
upon,  and  upon  no  other;  and  when  called 
upon  to  pay  the  insurer  may  justly  rely  and 
insist  upon  the  terms  and  conditions  of  the 
policy.  If  the  insured  cannot  bring  himself 
within  the  terms  and  conditions  of  the  pol- 
icy, he  cannot  recover.  The  terms  of  the 
policy  constitute  the  measure  of  the  insur- 
er's liability.  *  If  it  appears  that  the  con- 
tract has  been  violated,  and  thus  terminated 
by  the  assured,  he  cannot  recover.  He  seeks 
to  recover  by  reason  of  a  contract,  and  he 
must  show  that  he  has  complied  with  such 
contract  on  his  part.  It  may  be  that  the 
terms  and  conditions  are  such  that  the  con- 
tract is  most  favorable  to  the  insurer;  but 
this  is  not  for  the  courts.  If  the  conditions 
are  uncertain,  or  contradictory,  or  ambigu- 
ous, the  courts  will  etmstnie  a  doubtful  pro- 
vision in  favOT  of  the  insured;  but  this  rule 
does  not  go  to  the  ratent  of  disregarding  a 
plain  provision  of  the  policy.  If  the  par- 
ties have  made  certain  terms  and  conditions 
upon  the  terms  of  which  their  contract  shall 
continue  or  terminate,  they  must  abide  by 
them.  T}ie  terms  of  an  insurance  policy, 
like  any  other  contract,  are  to  be  taken  in 
their  plain,  ordinary,  and  popular  sense.  In 
such  case  it  is  the  duty  of  the  court  to  en- 
force them  like  other  contracts,  and  not  to 
speculate  as  to  the  hardship  or  injustice  of 
their  provisions.  In  this  case  the  parties 
plainly  agreed  that  the  policy  should  be  void 
if  the  insured  kept  dynamite  on  the  prera- 
66  L.  R.  A. 
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iscs.  Be  kept  dynamite  on  the  Remises, 
vad  it  was  there  at  the  time  of  the  Are, — 
it  is  true,  not  in  a  Urge  quantity;  but  the 
politiy  did  not  allow  it  in  any  quantity.  An 
explosion  was  beard  about  the  time  or  short- 
ly after  the  fire  started.  Whether  the  explo- 
sion caused  the  fire,  or  occurred  after  the 
fire  had  been  started  from  other  causes,  is 
wholly  immaterial.  The  explosion  may  have 
rendered  it  much  more  difficult  to  control 
or  extinguish  the  fire.  It  is  said  in  Os- 
trander  on  Fire  Insurance,  2d  ed.  {  327: 
*'The  insurance  policy  in  most  cases  prohib- 
its the  keeping  or  storing  of  such  explosive 
substances  as  gunpowder,  dynamite,  nitro- 
glycerin, and  saltpeter,  and  the  courts  have 
held  without  exception  that  when  these 
things  are  kept  on  the  premises  insured  in 
violation  of  the  terms  of  the  policy,  the  in- 
suring company  will  not  be  liable."  Where 
a  policy  contained  a  clause  that  it  should  be 
void  if  any  burning  fluid  or  chemical  oils 
were  used,  it  was  held  that  the  use  of  kero- 
sene oil  on  the  premises  rendered  the  poli(7 
void.  Cerf  v.  Home  Itu.  Co.  44  Cal.  S20, 
13  Am.  Kep.  165.  So,  where  the  policy  in- 
sured a  building  **while  occupied  aa  a  dwell- 
ing house,"  it  was  held  that,  if  the  premises 
ceased  to  be  used  as  a  dwelling  house,  but 
were  occupied  as  a  disreputable  bawdy 
house,  it  would  cause  the  policy  to  become 
void.  Allen  v.  Home  Ins.  Go.  133  Cal.  29, 
65  Pac.  138.  It  was  there  said:  "The  pol- 
icy was  a  contract  to  pay  only  in  case  of 
loss  of  the  insured  premises  while  occupied 
as  a  dwelling  house.  The  liability  was  lim- 
ited by  the  terms  of  th^  contract,  and  such 
limitations  are  held  valid.  It  is  the  busi- 
ness of  the  insured,  and  the  burden  is  upon 
him  to  see  that  the  premises  are  not  used 
in  such  manner  as  to  make  void  the  policy. 
The  insurer  is  at  liberty  to  select  the  char- 
acter of  risk  he  will  assume,  and  he  is  not 
liable  except  upon  proof  that  the  loss  oc- 
curred within  the  terms  of  the  policy."  The 
rule  is  laid  down  in  the  Civil  Coded  2611) : 
"A  jmlicy  may  declare  tiiat  a  violation  of 
specified  provisions  thereof  shall  avoid  it; 
otherwise,  the  breach  of  an  immaterial  pro- 
vision does  not  avoid  the  policy."  See  also 
Slinkard  v.  Sfancheater  Fire  Aasur.  Co.  122 
Cal.  696,  55  Pac.  417.  The  above  proposi- 
tions are  supported  by  all  of  the  well-con- 
sidered cases.  Mead  v.  Northioestern  Ins. 
Co.  7  N.  Y.  530;  Westfall  v.  Sudson  River 
F.  Ins.  Co.  12  N.  Y.  289;  Wheeler  v.  Trad- 
ers' Ins.  Co.  62  N.  H.  327,  62  K.  H.  450,  13 
\m.  St.  Rep.  582;  Imperial  P.  Ina.  Co.  r. 
Cooa  County,  161  U.  S.  452,  38  L.  ed.  231,  14 
Sup.  Ct.  Sep.  379;  /^re^sso.  v.  WiIItam«on, 
26  "Pa..  196;  Commen^l  Ina,  Co.  v.  UeM- 
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man,  48  111.  313,  95  Am.  Dec.  543;  Boj/er  t. 
Orand  Rapida  F.  Ins.  Co.  124  Mich.  466,  83 
Am.  St  Rep.  338,  83  N.  W.  124. 
We  advise  that  the  judgment  be  reversed. 

We  concur:    CUpman,  C;  HaniaoBt 

C. 


Per  Cvriamt 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  appealed  from  ia  re- 
oersed. 

McFuhtHd,  Lorlcas,  and  Henahaw* 

JJ.,  concur. 


GEORGIA  SUP] 
J.  F.  DAVIS,  Plff.  in  Err., 

V. 

John  BOYETT. 

(  Ga  ) 

•1.  A  defcMdut  mar  •vail  ktmaelf 
tbe  decease  of  tke  statute  of  Umlta- 
tioaa^  at  tbe  trial  term  of  the  ease,  bj  a 

motion  to  didmiss  tbe  ptalntHTs  petition, 
when,  from  Its  allegattons,  the  eaose  of  action 
appears  to  be  barred  by  the  statnte. 
a.  Here  lvnoTa.n<se  of  the  existence  of 
t:he  taota  constltatlns  a  cause  of  action  does 
not  prevent  the  rnnnlns  of  the  statnte  of  llm- 
Itatlons. 

8.  A  father's  eanae  of  action  for  the  se- 
daotloB  of  Us  daughter  arises  when  the 
act  of  seduction  Is  complete,  and  not  when 
discovers  that  bis  daagbter  has  been  seduced. 

(Jul7  13,  1904.) 

ERROR  to  the  Superior  Court  for  Ber- 
rien County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  the  seduction  of  plain- 
tiff's minor  child.  Affirmed. 
The  facts  axe  stated  in  the  opinion. 
Mr.  B.  Au  Hendrieks,  for  plaintiff  in 
error : 

No  declaration  can  be  dismissed  on  motion 
where  the  judgment  rendered  on  the  declara- 
tion could  not  be  set  aside  on  motion  in 
arrest  of  judgment. 

Civil  Code,  §  5332;  Reeves  t.  Jaokaon,  113 
Ga.  182,  38  8.  K.  314. 

After  the  amendment  was  allowed  by  the 
court,  the  petition  could  not  be  dismissed 
upon  motion.  Any  defects  could  only  be 
reached  by  proper  plea  or  demurrer. 

Action  for  injuries  to  the  person  must  be 
brought  within  two  years  after  the  cause  of 
the  action  accrues,  and  not  from  the  date  of 
the  act  from  which  the  damages  flow.  If 
the  action  had  been  brought  by  Eliza  Ann 
Davis  against  John  Boyett,  the  cause  of 
action  would  have  accrued  when  the  injury 
or  act  of  seduction  was  committed.  The  in- 

•Headnotet  br  Fish,  P.  J. 

Nora, — Ai    to    limitation    ot    time    with  In 
which  action  for  seduction  naj  be  bron^t,  see. 
In  Uiii  series,  Hotcherson  t.  Durden,  64  L.  B. 
A.  811. 
M  L.  R.  A. 
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jury  to  John  Davis,  the  father,  did  not  ae* 
crue  until  the  seduction  was  known  to  him, 
and  on  the  date  the  news  of  the  injury  was 
conveyed  to  him. 

Harral  v,  Wright,  67  Ga.  484;  Freeman 
V.  Savannt^  jBofiA;  <G  T.  Co.  88  Ga.  262,  14 
S.  E.  677. 

The  real  gravamen  of  the  action  is  tbe 
shame,  mortification^  humiliation,  and  sense 
of  family  dishonor  and  diagraoe  from  which 
the  plaintiff  suffers. 

That  plaintiff's  cause  of  action  was  not 
set  forth  with  sufficient  clearness  in  his  dec- 
laration was  no  ground  for  nonsuit. 
Jouey  T.  Stapleton,  67  Ga.  144. 
An  amendment  which  introduces  no  new 
cause  of  action  it  not  barred  tbe  statute 
of  limitfttimi  if  the  action  itself  is  not  bar- 
red. 

Auguata  R.  Co.  v.  Andreice,  92  Ga.  706, 
19  S.  E.  713;  Bines  v.  Rutherford,  67  Ga. 
606 ;  Poullain  v.  Poullain,  70  Ga.  422 ;  Ver- 
dery  v.  Barrett,  89  Ga.  349,  16  8.  E.  476; 
Colley  V.  Gate  City  Coffin  Co.  92  Ga.  664,  18 
S.  E.  817:  Holton  v.  Western  JJ.  Teleg,  Co, 
94  Ga.  435,  19  S.  E.  843;  Ctm  T.  StrioklanO, 
101  Ga.  485,  28  S.  E.  656. 

The  amendment  alleging  facts  showing  the 
action  was  not  barred,  though  from  tbe  orig- 
inal petition  it  appeared  to  be  barred. 

Gentry  v.  Barron,  109  Ga.  172,  34  8.  E. 
349. 

The  statute  of  limitations  will  not  bc^in 
to  run  in  special  cases  until  after  the  in- 
jury becomes  known  to  the  plaintiff. 

Broughton  v.  Winn,  60  Ga.  486;  Persons 
V.  Jones,  12  Ga.  371,  68  Am.  Dec.  476; 
Short  V.  Mathis,  107  Ga.  807,  38  8.  E.  684; 
Roe  V.  Doe,  30  Ga.  873. 

ifr.  H.  B.  Poeploa  also  for  plaintiff  in 
error. 

Messrs.  Alexander  de  Gary  and  Bmlo 
As  Knicbt  for  defendant  in  error. 

Fish*  P.  J.,  delivered  the  opinion  of  the 
court: 

On  September  24,  1901,  the  plaintiff 
brought  an  action  for  the  seduction  of  his 
minor  daughter,  against  the  defendant. 
From  the  allegations  of  the  original  peti- 
tion, it  appeared  that  the  seduction  occurred 
either  up<m  tiie  2d  day  of  J^e,  1899,  or 
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frithin  one  week  from  that  date.  At  the 
trial  term  tiie  defendant  moved  to  dismiss 
the  suit  upon  the  ground  that  the  petition 
showed  that  it  waa  barred  by  the  statute  of 
limitations.  Fending  this  motion,  the  plain- 
tiff, with  leave  of  the  court,  amended  his 
petition  1^  alleging  that  "the  act  of  seduc- 
tion oonunitted  on  the  2d  day  of  June,  1899, 
did  not  come  to  his  knowledge,  and  Uiat-he 
was  not  injured  and  damaged  by  said  act  as 
set  forth  in  his  petititm,  until  ^e  16th  day 
of  Aprils  1900."  The  defendant  renewed  the 
motion  to  dismiss  upon  the  ground  that  the 
petition,  as  amended,  still  showed  upcm  its 
face  that  the  suit  was  barred  by  the  statute. 
The  court  sustained  the  motion,  and  dis- 
missed the  suit,  and  the  plaintiff  excepted. 

1.  It  is  contended  here  that,  even  if  the 
petition  showed  that  the  action  was  barred 
by  the  statute  of  limitations,  the  suit  oould 
not>  at  the  trial  term,  be  dismissed  upon 
mere  motion  for  this  reason.  It  does  not 
appear  from  the  hill  of  exceptions  that  this 
point  was  raised  in  the  court  below.  Be> 
sides,  the  question  has  been  decided  1^  this 
court  adTmely  to  the  contention  of  the 
plaintiff  in  error.  Cleveland  t.  Walden,  62 
Ga.  163. 

2.  "An  action  1^  a  father  to  recover  dam- 
ages for  the  seduction  of  his  daughter  is 
barred  by  the  statute  of  limitations  unless 
brought  within  two  years  from  the  time  the 
right  of  action  accrued."  Hutokerson  v. 
Burden,  118  Ga.  087,  64  L.  R.  A.  811,  39 
S.  E.  406.  It  appeared  from  the  petition 
that  more  than  two  years  had  elapsed  after 
the  time  when  the  seduction  was  alleged  to 
have  been  accomplished  before  the  action 
was  instituted;  therefore,  if  the  r^t  of 
action  accrued  when  the  seduction  took 
place,  the  bar  of  the  statute  had  attadied, 
unless  the  plaintiff  was  debarred  or  deterred 
fnan  bringing  his  action  by  fraud  on  the 
part  of  the  defendant.  The  plaintiff  did  not 
allege  tiiat  he  was  debarred  or  deterred  1^ 
the  defendant  from  instituting  his  suit  with- 
in the. statutory  period.  He  rested  his  ease, 
so  far  as  the  statute  of  limitations  was  con- 
cerned, squarely  upon  the  proposition  that 
the  statute  of  limitations  would  not  begin  to 
run  until  he  had  knowledge  of  the  seduction, 
and  that  no  cause  of  action  arose  in  his  fa- 
vor until  then.  The  principle  that  mere  ig- 
norance of  the  existence  of  ^e  facts  consti- 
tuting a  cause  of  action  does  not  prevent 
the  running  of  the  statute  of  limitations  is 
one  of  general  recognition.  Crawford  v. 
Oautden,  33  Ga.  173;  Pee  v.  Fee,  10  Ohio, 
469,  36  Am.  Dec.  103;  Orcmger  v.  George, 
5  Barn.  &.  C.  149;  Means  v.  JenJnna,  18  III. 
App.  41 ;  Bmith  v.  Biehop,  0  Vt.  110,  31  Am. 
Dec.  607;  Thomas  v.  White,  3  Litt.  (Ky.) 
177,  14  Am.  Dec.  58;  Thrower  v.  Gureton,  4 
Strobh.  £q.  156,  63  Am.  Dec.  660 ;  Hoffman 
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V.  Parry,  23  Mo.  App.  20;  State  ece  rel,  Wal- 
ton V.  Sohaeffer,  12  Mo.  App.  277;  Heeht  v. 
Sloney,  72  Cal.  363,  14  Fae.  88;  Shrevee  v. 
Leonard,  56  Iowa,  74,  8  N.  W.  740;  iftJIer 
V.  Leeaer,  71  Iowa,  147,  32  N.  W.  260;  Con- 
ner v.  Goodman,  104  111.366;  Lemngton  lAfe, 
Fire,  d  M.  Ins.  Co.  v.  Po^e,  17  B.  Mon.  412, 
66  Am.  Dec  166;  Wood  v.  Catyenter,  101  U. 
S.  136,  26  L.  ed.  807. 

8.  But  it  is  contended  that  the  cause  of 
action  in  the  present  ease  did  not  arise  until 
knowledge  of  his  daughter's  seduction  was 
brought  home  to  the  father.  Counsel  for  the 
plaintiff  In  error  argue  with  some  plausibil- 
ity that  under  the  laws  of  this  state  "the 
real  gravamen  of  the  action  is  tiie  shame, 
mortification,  humiliation,  and  sense  of  fam- 
ily dishonor  and  disgrace  from  which  the 
plaintiff  suffers,"  and  that,  as  he  does  not 
suffer  from  suoh  feelings  so  long  as  he  is  in 
blissful  ignoranoB  of  his  daughter's  loss  of 
virtue,  he  has  no  cause  of  action  until  he 
discovers  that  she  has  been  seduced.  This 
makes  the  diseavery  of  t^e  seduction,  and 
not  the  seduction  itself,  the  cause  of  aetiim. 
We  cannot  agree  with  this  reasoning.  The 
father's  right  of  action  did  not  depend  upon 
his  knowledge  of  the  great  wrong  which  had 
been  done  him  by  the  defraidant.  He  had 
a  right  of  action  before  he  discovered  the 
facts  out  of  which  it  arose.  However,  the  * 
harrowing  feelings  produced  by  his  realiza- 
tion of  the  awful  truth  were  not  the  only 
injury  which  he  sustained  from  the  ruthless 
invasion  of  the  sanctify  and  purify  of  his 
home  circle.  It  appeared  from  his  petition 
that  his  faraOj  consisted  of  his  wife,  him- 
self, and  other  children  besides  this  fifteoi* 
year-old  daughter;  and  the  corruption  of  the 
morals  and  destruction  of  the  virtue  of  this 
young  member  of  his  household,  with  whom 
he,  his  wife,  and  other  children  lived  in  daily 
and  intimate  association,  was  obliged  to  be 
a  most  grievous  and  irreparable  injury  to 
him,  irrespective  of  his  knowledge  of  her 
seduction.  Our  Civil  Code  of  189S  provides 
that  in  suits  of  tbis  character  the  seduction 
ia  the  gist  of  the  action,  and  no  loss  of  serv- 
ices need  be  all^d  or  proved.  8  3870.  So, 
when  the  seduction  was  arasomplished,  the 
right  to  bring  an  action  therefor  accrued.  It 
is  well  established  that  where  the  suit  is 
for  the  seduction,  and  not  for  loss  of  services 
and  expenses  incurred  in  consequence  of  the 
seduction,  the  statute  of  limitations  begins 
to  run  from  tiie  act  of  seduction.  But  the 
courts  have  differed  as  to  when  the  statute 
begins  to  run  in  cases  where  the  loss  of  serv- 
ices is  made  the  gravamen  of  the  action.  It 
was  held  in  a  Virginia  case  that,  where  the 
only  change  in  the  common  law  made  by  the 
statute  in  reference  to  actions  for  seduction 
is  to  dispense  with  allegation  and  proof  of 
loss  of  services,  the  plaintiff  nuiv  still  bring 
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his  action  as  at  common  law,  making  the 
loss  of  services  the  gravamen  of  the  com- 
plaint, and  if  he  does  so,  the  limitation  is 
from  the  loss  of  service,  and  not  from  the 
act  of  seduction.  Clem  v.  Holmes,  33  Gratt. 
722,  36  Am.  Rep.  793.  The  supreme  court  of 
West  Virginia  even  held  that,  although  the 
statute  of  that  state  dispensed  with  the  ne- 
cessity of  alleging  and  proving  loss  of  serv- 
ieea,  no  other  change  was  thereby  made  in 
the  common  law  governing  the  action,  and 
that  it  was  still  necessary  to  allege  that  the 
relation  of  master  and  servant  existed  be- 
tween the  plaintiff  and  hia  daughter;  and 
therefore  the  father's  right  of  action  did  not 
accrue  until  he  lost  or  was  deprived  of  the 
service  of  his  daughter.  Riddle  v.  MoOinma, 
22  W.  Va.  263.  It  was  held  in  Kentucky 
that  the  statute  of  that  state,  interpreted 
to  authorize  a  father  to  maintain  an  action 
for  the  seduction  of  his  daughter,  without 
either  proof  or  all^ation  of  loss  of  service, 
was  only  a  cumulative  remedy,  and  that  an 
action  could  still  be  maintained  for  the  loss 
of  service  only,  and  in  such  a  case  the  stat- 
ute of  limitations  did  not  begin  to  run  until 
the  loss  accrued.  But  the  judge  delivering  the 
opinion  said  that  in  an  action  for  seduction 
the  limitation  b^ins  to  run  from  the  act  of 
seduction.  Hanaook  t.  Wilhinte,  1  Duv.  313. 
*  Later,  when  this  same  case  was  again  before 
the  court,  the  same  ruling  was  made,  and  it 
was  also  then  held  that,  when  the  action  was 
brought  for  the  loss  of  service  and  expenses 
consequent  upon  the  seduction  the  father 
had  the  right  also  to  recover  for  the  injury 
to  his  feelings  and  his  and  bis  family's  dis- 
honor, although  the  suit  was  not  brought 
until  the  period  within  which  an  action  for 
the  seduction  alone  could  be  brought  had  ex- 
pired. S  Bush,  667.  On  the  other  hand, 
in  McKay  v.  Bvrley,  18  U.  G.  Q.  B.  251,  it 
was  held  that  in  an  action  by  a  brother  for 
the  seduction  of  his  sister,  where  the  prin- 
ciples of  the  common  law  were  not  interfered 
with  by  the  statute  applicable  to  a  suit  by 
a  parent,  and  the  evidence  must  establish 
the  relation  of  master  and  servant,  ttie  stat- 
ute of  limitations  began  to  run  from  the 
time  of  the  seduction,  and  not  from  the  birth 
of  the  child.  Robinson,  Ch.  J.,  said:  "We 
take  it  to  be  undmiable  that  the  statute  of 
limitations  began  to  run  from  the  time  of 
the  seduction,  for  the  plaintiff  could  then 
have  brought  his  action,  uid  need  not  have 
waited  till  the  child  was  bom."  So  the  su- 
preme court  of  Pennsylvania  held:  "Because, 
in  trespass  by  a  father  for  the  seduction  of 
hia  daughter,  the  cause  of  action  is  the  se- 
duction, and  not  the  resulting  lying-in  ex- 
penses, the  support  of  the  daughter,  and  the 
mental  pain  she  may  have  sustained,  the  ac- 
tion is  barred  when  six  years  [the  statutory 
period]  have  elapsed  after  the  seduction  was 
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accomplished."  Dunlap  v.  ZAnfon,  144  Fa. 
33S,  22  Atl.  819.  In  that  case  Mr.  Justice 
Mitchell,  after  citing  and  quoting  from  other 
authorities,  said:  "But  a  case  which  seems 
to  put  the  matter  beyond  further  contention 
is  Logan  v.  Murray,  6  Serg.  &  R.  176,  9  Am. 
Dec.  422.  There  the  daughter  was  seduced 
during  her  father's  lifetime,  but  was  not 
confined  until  after  his  death,  while  living 
with  and  rendering  service  to  her  mother, 
who  was  at  the  expense  of  the  confinement. 
It  was  held  that  an  action  by  the  mother 
could  not  be  maintained.  'Whatever  damage 
the  mother  might  sustain,'  said  Duncan,  J., 
'arose  from  an  act  committed  in  the  fath- 
er's lifetime.  The  daughter  was  his  servant. 
When  the  motlier  became,  on  her  husband's 
death,  the  mistress  of  the  house,  the  mis- 
chief was  done.  The  daughter  came  into 
her  sen-ice  pregnant.  If  the  alleged  tres- 
pass gave  her  no  cause  of  action,  the  con- 
sequence of  the  trespass  could  not.  .  .  .* 
This  case  is  decisive  that  the  cause  of  action 
is  the  seduction,  and  that  no  new  action 
arises  from  the  subsequent  results  to  the 
plaintiff."  This  conclusion  was  reached  al- 
though there  does  not  appear  to  have  been 
any  statute  in  Pennsylvania  dispensing  with 
allegation  and  proof  of  loss  of  ser\-ices. 

Some  courts,  wnile  recognizing  the  rule 
that  the  limitation  of  the  statute  b^ins  to 
run  against  an  action  for  seduction  from  the 
time  of  the  seduction,  have  held  that  seduc- 
tion may  be  a  continuous  act,  which  is  not 
completed  with  the  first  sexual  intercourse, 
and  that  in  such  a  case  the  statute  will  be- 
gin to  run  from  the  last,  and  not  the  first, 
act  of  sexual  intermurse.  This  is  the  rule 
now  established  in  Tennessee,  although  the 
supreme  court  in  that  state  first  held  to  the 
contrary.  In  Franklin  v.  MoOorkle,  16  Lea, 
609,  67  Am.  Rep.  244,  it  was  held  that  in  an 
action  for  seduction  "the  offense  is  oomplete, 
and  a  cause  of  action  accrues,  and  the  stat- 
ute of  limitations  becomes  operative  thereon 
with  the  first  act  of  sexual  intercourse."  La- 
ter, however,  this  case  was  overruled,  (one 
judge  dissenting),  and  ft  was  held  that  in 
an  action  for  seduction  "the  averments  that 
the  acts  constituting  the  wrong  complained 
of  were  committed  under  a  promise  of  mar- 
riage, and  that  sndi  promise  was  continued 
and  roiewed  from  time  to  time  to  a  period 
less  than  twelve  months  [the  statutory  lim- 
itation] before  the  bringing  of  the  suit,  saves 
the  bar"  of  the  statute.  DaviB  T.  Young,  00 
Tenn.  303,  16  S.  W.  473.  This  last  case  was 
approved  and  followed  in  Fwrgwon  t.  Jfoore, 
98  Tenn.  342,  39  S.  W.  341,  where  it  was 
held:  "The  statute  of  limitationB  does  not 
b^n  to  run  against  the  right  to  maintain 
an  action  for  seduction  under  promise  of 
marriage  so  long  as  the  man,  by  continuous 
acts,  promises,  and  artifices,  keeps  up  the  il- 
Digitized  by  VjOOQ  iC 


1904. 


I>ATn  T. 


BOTBTT. 


Ml 


licit  intercourse,  as  seduction  is  in  such  case 
a  continuous  act."  Bo,  in  Indiana,  it  has 
been  held  that^  "when  successiTe  acts  of  in- 
teroouTse  are  ^own  to  have  oosurred  under 
an  engagement  to  marry,  they  may  be  re- 
garded as  craistitutii^  me  wrong,  eonsnm- 
mated  in  the  last  act"  ffoymond  t.  Baueer, 
84  Ind.  4.  It  will  be  seen  Uiat  none  of  these 
Tarious  eases,  however  much  they  mi^  differ 
with  each  other  in  other  respects,  conflict 
with  the  rule  that,  when  the  suit  is  primari- 
ly for  the  seduction,  and  not  for  loss  of  serv- 
ice, tlie  statute  of  limitations  b^ns  to  mn 
vhea  the  act  of  seduction  is  complete.  In 
the  ease  with  which  we  are  dealing  it  is  dis- 
tinctly alleged  1^  tiie  amendmont  to  the  pe- 
tition tiiat  the  act  of  seduction  was  com- 
mitted on  the  2d  day  of  June,  1890;  and. 
were  it  otherwise,  we  do  not  think  we  would 
feel  disposed  to  follow  the  courts  of  Tennes- 
see and  Indiana  in  holding  that  the  act  of 
aeduetioD  may  be  omtinned  after  the  female 
seduced  has  lost  her  virtue.  We  apprehend 
that  it  would  be  very  diflBcult  to  apply  such 
a  principle  to  a  criminal  ease  In  which  ^e 
statute  of  limitations  was  pleaded  to  an  in- 
dictment for  seduction,  so  as  to  avoid  the 
bar  of  the  statute,  upon  the  ground  that  the 
act  of  seduction  bad  been,  continuoudy  per- 
formed for  a  considerable  length  of  time  aft- 
er the  first  act  of  sexual  intercourse  between 
the  accused  and  his  alleged  victim.  As  our 
Civil  Code  provides  that  seduction  is  the  gist 
of  the  actitm,  gives  a  right  of  action  whether 
it  is  followed  pregnancy  or  not,  provides 
that  the  mother  m^r  bring  the  action  if  the 


father  refuses  to  sue,  and  that  no  loss  of 
service  need  be  alleged  or  proved,  it  would 
seem  that  in  any  suit  for  daau^et  ccaise- 
qnmt  upon  the  seduction  of  a  daughter  the 
cause  of  action  would  accrue  when  the  act 
of  sednetion  was  accomplished.  But  whether 
the  old  common-law  action  still  survives  in 
this  state,  or  is  superseded  by  the  action  for 
which  the  statute  provides,  it  is  apparent, 
we  think,  in  the  present  case,  that  the  ac- 
tion was  for  the  seduction,  and  not  for  the 
loss  of  service  eonsequent  theretm.  This  be- 
ing true,  ft  is  clear  that  the  eause  of  action 
was  barred  by  tiie  statute  of  limitations,  as 
more  than  two  years  had  elapsed  after  the 
rig^t  of  aotion  aoemed  before  the  suit  was 
instituted.  Taking  the  allegations  of  the 
petition  to  be  true,  the  ease  made  by  the 
plaintiff  appeals  very  strongly  to  our  sympa- 
thies and  to  our  sense  of  r^ht  and  justice; 
but  the.rule  is  wel^— and,  we  think,  rij^tly 
— established  that  courts  cannot  make  excep- 
tions to  the  statute  of  limitations  in  favor  of 
particular  persona  or  special  coses,  or  to 
meet  the  hardships  resulting  from  its  appli- 
cation 10  the  faiets  M  a  given  case.  Besides, 
the  plaintiff,  aooordJng  to  his  own  showing, 
had  more  than  thirteen  months  in  which  to 
onng  his  suit  after  he  discovered  that  his 
dai^bter  had  been  seduoed  by  tiie  defendant, 
which  is  Itmger  than  the  time  limited  in 
some  of  our  sister  states  in  vriiieh  to  bring 
a  suit  of  this  diaracter. 
Judgment  ajprmed. 

All  the  Justices  oonour. 


KANSAS  SUPREME  COURT. 


John  T.  STEWART,  />/ff.  in  Err., 

V, 

A.B.  HARRIS. 

(  Kan  .) 

*1.  The  manaarlnv  olllccrs  ot  m  corpo- 
vatlon  Krc  not  only  trBatecs  of  tbe  cor- 
porate entity  and  the  corporate  property,  but 
they  are  also  to  some  extent  and  In  many 
respects  trustees  Cor  tbe  corporate  shsre- 
bolders. 

3.  'When  two  parties  occnpr  to  each 
other  a  confldenttal  or  lldnclarr  re- 
lation, snd  s  sale  Is  made  1^  tbe  party  re- 
posloff  ponfldence  to  tbe  party  la  wbom  con- 
fldesce  In  reposed,  equity  raises  a  presumptlou 
against  the  validity  of  tbe  transaction ;  and 
to  sustain  tbe  sale  the  buyer  must  sbow  af- 

•Headiiotes  by  Atkinson,  J. 

Note. — For  another  case  In  this  series  hold- 
ing tbat  directors  of  a  corporation  are  trus- 
tees for  Its  fltockholdem,  see  OIney  v.  Coaanlcut 
Land  Co.  D  L.  B.  A.  SSI. 
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flrmatlvely  that  tbe  transaction  was  conduct- 
ed  In  good  (altb,  wlthont  pressure  of  Influence 
on  bis  part,  and  wltb  express  knowledge  ot 
tbe  clrcumstancea  and  entire  freedom  of  ac- 
tion on  the  part  of  tbe  seller. 
3.  A  director  or  maaaarlmv  oScer  of  a 
corporation  ha-rlna:  a  knowledge  of 
the  eondltlon  of  the  affairs  of  anoh 
corporatlom,  becaose  of  tbe  trust  relation 
and  tbe  saperlor  opportunities  afforded  fw 
acquiring  Information,  before  he  can  right- 
fully purchase  the  stock  of  one  not  actively 
engaged  In  the  management  of  Its  affairs, 
must  Inform  such  stockholder  of  tbe  true  con- 
dition of  the  affairs  of  tbe  coriwratlon. 

(June  11,  1904.) 

ERROR  to  the  District  Court  for  Sumner 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  acti<m  brought  to  recover 
the  difference  between  the  actual  value  of 
certain  stock  purchased  by  defendant  from 
plaintiff  and  that  which  defendant  had  paid 
for  it.  Affirmed. 
The  facta  are  stated  in  the  ^pinion.  . 
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ilesara.  Kob  Harris  and  Ed  T.  Hack- 
3iej,  for  plaintiff  in  error: 

There  in  no  allegation  anywhere  in  the 
petition  that  tiie  statements  allc^d  to  be 
made  were  relied  upon  by  the  plaintiff.  The 
vendee  mnst  allege  that  such  representations 
were  material,  made  with  the  knowledge 
that  they  were  false,  and  that  the  vendee  re- 
lied upon  and  was  misled  by  them. 

Orentner  t.  IfehrenaeMeld,  64  K&n.  770, 
68  Pac.  619:  Provident  Loan  Trust  Co.  t. 
SioInio8h  (Kan.)  75  Pae.  498;  WilUama 
MtFadden,  23  Fla.  143.  11  Am.  St.  Rep. 
346,  1  So.  618;  Parker  v.  MouUon,  114 
BfaSB.  99,  10  Am.  Sep.  815;  BoaaingJum  t. 
Syck,  118  Iowa,  192,  91  K.  W.  1047;  Dud- 
ley V.  Minor,  100  Ya.  728.  42  S.  E.  870: 
John  Y.  FarteeU  Co,  t.  yaihaneon,  99  HI. 
App.  186 ;  DMbuuoh  v.  A  tldne,  100  III.  App. 
401 ;  Cootidge  t.  Rhodn,  06  111.  App.  17. 

The  statement  that  there  will  be.  no  divi- 
dends is  a  matter  of  future  conjeoture,  and 
oannot  be  made  the  basis  of  fraud. 

Milteaukee  Bride  d  Cement  Co..  t.  Bohok- 
necKt,  108  Wis.  457,  84  N.  W.  838;  Eackett 
T.  Equitable  Life  Aeaur.  Boo.  SO  App.  Div. 
266.  63  N.  Y.  Supp.  1092. 

Unless  a  party  was  actually  deceived  by 
representations  made  to  him,  and  unless  the 
representatiims  were  relied  upon  and  he  was 
induced  thereby  to  act  to  his  prejudice,  or 
if  he  disregarded  it  and  made  inquiry  tor 
himself,  then  tiiere  is  no  actionable  fraud. 

Clark,  Oontr.  1894  ed.  344:  White  r. 
Smith,  40  Kan.  074,  20  Pae.  476;  Farmen^ 
Btock  Breeding  Aaso.  v.  Boott,  63  Kan.  534, 
30  Pac.  978;  Bowman  v.  Page,  11  Wis.  306; 
Van  Trott  v.  Wieae,  36  Wis.  439. 

Harris,  in  view  oi  all  tba  knowledge  he 
possessed,  did  not  act  with  ordinary  pru- 
dence, nor  rely  on  the  representations  of 
Stewart. 

Slaughter  v.  Oeraon,  13  Wall.  370,  20  L. 
ed.  627;  CoUtM  v.  Stanford,  82  Cal.  351,  16 
Am.  St.  Bep.  137,  23  Pac  16;  Percival  v. 
Harper,  40  Iowa,  280;  Bail  v.  Johneon,  41 
Mich.  289,  2  N.  W.  65;  Van  Trott  v.  Wieae, 
36  Wis.  430;  Florida  v.  Atideraon,  01  U.  S. 
678,  23  L.  ed.  297 ;  Bandy  v.  Watehron,  18  R. 
I.  667,  49  Am.  St.  Bep.  704,  20  Atl.  143; 
Crocker  v.  Manley,  164  III.  282.  56  Am.  St. 
Rep.  106.  46  N.  E.  577 ;  LudingUm  v.  Re- 
nick,  7  W.  Ya.  273;  LiHenthal  v.  Sulfolk 
Brmcing  Co.  154  Mass.  186,  12  L.  R.  A. 
821,  26  Am.  St.  Rep.  234.  28  N.  K  151; 
Anderaon  v.  McPike,S(l  Mo.  293;  Attwoodr. 
Small,  6  Clark  &  P.  233 ;  Hough  v.  Richard- 
aon,  3  Story,  690,  Fed.  Cas.  No.  6,722 ;  Far- 
rar  v.  Churchill,  135  U.  S.  600,  34  L.  ed. 
247,  10  Sup.  Ct.  Kep.  771  j  Southern  Devel- 
opment Co.  V.  Silva,  125  U.  S.  247,  31  L.  ed. 
678,  8  Sup.  Ct.  Rep.  881 ;  Hall  v.  Thompson, 
1  Smedes  ft  M.  443:  Gee  v.  Moaa,  68  Iowa, 
318,  27  N.  W.  268;  Wheeler  v.  Robinson,  86 
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Hun,  581,  33  N.  Y.  Supp.  021;  Page  v. 
Parker,  40  N.  H.  47 :  Orier  v.  Putcrbaugh, 
108  111.  602;  Page  v.  Parker,  43  N.  H.  368, 
BO  Am.  Dec.  172;  Neieaom  v.  Jadeton,  26 
On.  241,  71  Am.  Dec.  206;  Eamea  v.  Morgan, 
37  HI.  260;  Dunn  v.  White.  63  Mo.  181; 
7%e  Belfast  v.  Boon,  41  Ala.  50 ;  v. 
Netcson,  12  N.  C.  (1  Dev.  L.)  22;  Ramsey  v. 
Wallaoe,  100  N.  C.  76.  6  S.  E.  638 ;  PoweU 
V.  F.  0.  Linde  Co.  49  App.  IMv.  286.  64 
N.  Y.  Supp.  153;  Provident  Loan  Trust  Co. 
V.  Volntoah  (Kan.)  75  Fas.  408. 

Officers  are  not  trustees  for  shareholders. 

Carpenter  v.  Danforth,  62  Barb.  581. 

A  director  may  buy  and  sell  to  another 
shareholder,  like  any  other  perstm;  the  in- 
formation which  he  has  of  the  company's 
business,  whereby  he  is  enabled  to  buy  or 
sell  at  an  advantage  over  the  other  share- 
holders with  whom  be  deals,  does  not  af- 
fect the  validity  of  the  tran8acti<m. 

Cook.  Stodc  ft  Stockholders,  1880  ed. 
ehap,  19.  S  320;  Orowell  v.  Jadeaon,  53  N. 
J.  L.  656.  23  Atl.  426;  Oillett  v.  Bowen,  23 
Fed.  625;  Tippeoanoe  Oomty  v.  Beynolda, 
14  Ind.  500,  16  Am.  Bep.  245;  O'NeiJe  v. 
Temei,  32  Wash.  528.  73  Pac.  690  ;  21  Am. 
ft  Eng.  Enc.  Iaw,  2d  ed.  p.  898;  Smith  v. 
Hurd,  12  Met  371,  46  Am.  De&  690;  Helli- 
well,  StodE  ft  Stookholders.  8  184;  Krumft- 
haar  v.  OriffUha,  161  Pa.,  223.  25  Atl.  64; 
Stark  V.  SouU,  126  N.  Y.  628.  27  N.  E. 
410;  Deaderiok  v.  Wilaon,  8  Baxt.  116. 

Meaara.  W.  W.  Sehwiu  and  0.  E. 
Elliott  for  defendant  in  error. 

AtUupB,  J.,  delivered  the  opinion  of 
the  court: 

On  January  6,  1001,  A.  B.  Harris  sold 
to  John  T.  Stewart,  for  92,000,  12  shares 
of  the  capital  stock  of  the  Wellington  Ka- 
tional  Baiik.  Harris  subsequently  brought 
this  Action  against  Stewart  to  recover  the 
diff'erence  between  the  amount  he  received 
for  the  stock  and  its  actual  value  at  the 
time  be  sold  it  to  Stewart.  Judgment  for 
plaintiff  on  the  verdict  and  findings  of  a 
juiy.   Defendant  prosecutes  error. 

Defendant,  at  the  time  he  purchased  the 
&tock  of  plaintiff,  was  president  ot  the  bank 
and  the  holder  of  a  majority  of  the  stock. 
He  had  been  president  of  the  bank  contin- 
uously since  1893.  As  such  president  he 
was  actively  engaged  in  the  management  of 
the  affairs  of  the  bank.  Plaintiff  was  a  man 
over  e^hty  years  of  age,  and  retired  from 
active  business.  He  had  never  engaged  in 
the  business  of  banking,  or  a  like  business. 
He  had  never  attended  a  meeting  of  the 
stockh<^dcrs  of  the  bank.  The  petition  in 
substance  charged  that  through  his  agent,  T. 
F.  Randolph,  defendant  purdiased  the  stodc 
of  plaintiff;  that  defendant  at  the  time  was 
president  of  the  bank,  engag^~in  the  aative 
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management  of  Its  affairs ;  that  be  Tritfaheld 
from  plaintiff  a  knowledge  of  the  affairs  of 
the  bank;  that  1^  fraud,  end  by  eonoealing 
from  plaintiff  the  real  condition  of  the  af- 
fairs of  the  bank,  defendant  obtained  the 
stock  at  much  less  than  its  actual  value.  A 
recoreiy  was  asked  for  the  difference  be- 
tween the  amount  received  and  the  actual 
value  of  the  stock  at  the  time  of  the  sale. 
Defendant's  answer,  in  substance,  denied  be 
withheld  from  plaintiff  the  information  re- 
quested, denied  he  had  procured  the  shares 
of  stodc  from  plaintiff  by  fraud  or  conceal- 
ment, denied  under  oath  the  agency  of  Ran- 
dolph, and  averred  that  plaintiff  had,  or 
could  have  obtained  upon  inquiry,  full 
knowledge  of  the  condition  and  affidrs  of 
the  bank  at  the  time  he  sold  the  shares  of 
stock.  Defendant  was  charged  with  under- 
taking and  carrying  out  a  scheme  to  so 
manipulate  and  manage  the  condition  and 
affairs  of  the  bank  as  to  auble  him  to  ac- 
quire the  stock  of  the  bank  at  a  price  gross- 
ly inadequate  to  its  real  value. 

The  capital  stock  of  the  bank  was  $50,000, 
represented  by  500  shares  of  the  par  value  of 
9100- each.  When  defendant  took  charge  of 
the  bank  its  affairs  were  in  a  deplorable 
condition.  The  bank  had  been  improvident- 
ly  managed.  The  financial  condition  of  the 
community  and  the  country  at  latge  was 
wretched.  Under  the  change  of  management 
many  thousand  dollars  of  the  notes  held  by 
the  bank  were  charged  off  its  books,  as 
worthless.  Much  of  the  real  estate  owned 
by  the  bank  was  charged  off  the  books  of  the 
bank.  Time  brought  about  a  general  im- 
provement of  financial  conditions,  and  pros- 
perous agricultural  seasons  in  the  com- 
munity. One  by  one  the  old  officers  and  em- 
ployees of  the  bank  were  dropped  out.  De- 
fendant was  a  director  and  president,  and 
beciime  supreme  in  the  management  of  the 
affairs  of  the  bank.  By  good  financiering  on 
the  part  of  the  new  management  the  bank 
prospered.  As  conditions  improved  there 
were  payments  made  of  many  of  the  notes 
that  had  been  charged  off  the  books  of  the 
bank  as  worthless.  The  lands  owned  by  the 
bank  became  vnlr.able.  The  bank,  in  the 
meantime,  bad  become  the  owner  of  98  shares 
of  its  capital  stock,  which  had  been  pledged 
to  the  bank  to  secure  an  indebtedness.  Its 
affairs  became  very  prosperous.  These  con- 
ditions were  well  known  to  defendant,  and 
were  but  slightly  known  to  plaintiff.  The 
payments  made  on  notes  which  had  been 
charged  off  the  books  of  the  bank,  inatead 
of  being  carried  in  the  profit  and  loss  ac- 
count, where  the  condition  of  the  bank  would 
be  more  readily  shown  from  an  examination 
of  its  books,  were  carried  in  the  cashier's 
account.  Funds  carried  in  the  cashier's  ac- 
count did  not  ai^>ear  as  asBeta  of  the  bank. 
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Lands  owned  by  the  bank,  not  diorged  o3 
the  books,  were  carried  on  the  books  at  a 
nominal  valuation  only.  lands  owned  by 
the  bank,  but  charged  off  the  books,  did  not 
appear  as  assets  of  the  bank.  The  charged- 
off  property  of  the  bank,  and  the  funds  of 
the  bank  carried  in  the  cashier's  account,  did 
not  appear  in  the  published  reports  <rf  the 
condition  of  the  bank.  A  4  per  cent  divi- 
dend only  had  been  paid  to  stockholders 
from  June,  1807,  and  no  dividends  were  paid 
to  the  holders  of  stock  during  the  two  years 
plaintiff  was  the  owner  of  the  stock  by  him 
sold  to  defendant.  Plaintiff,  before  selling 
the  stock,  went  to  defendant  and  inquired 
about  the  ccmdition  of  the  bank,  and  asked 
if  dividends  would  be  paid.  Defendant  in- 
formed him  the  bank  would  pay  no  divi- 
dends. He  told  him  tho  bank  was  in  good 
coDditioUf  but  that  the  policy  was  to 
strengthen  it.  He  related  to  plaintiff  the 
bad  condition  the  affairs  of  th^  bank  were 
in  at  tho  time  he  took  charge  of  it. 
He  also  told  him  of  the  laige  amount  of 
paper  the  bank  had  then  charged  off.  De- 
fendant gave  to  plaintiff  no  further  knowl-' 
edge  or  information  of  the  affairs  of  the 
bank  than  to  say  to  plaintiff  that  the  bank 
was  in  a  good  condition.  Defendant  at  two 
different  times  himself  made  a  proposition 
to  purchase  the  stock  of  plaintiff,  on  one 
occasion  offering  plaintiff  $1,000  for  his 
stock,  and,  about  two  weeks  before  he  pur- 
chased the  stock  throngb  Bandolph,  offered 
plaintiff  $1,400  for  it.  Plaintiff  received 
from  defendant,  through  his  agent,  Ran- 
dolph, $100  per  share  for  his  12  shares  of 
bank  stock.  At  that  time  it  was  worth  $350 
per  share.  Gradually  defendant  bought  up 
stock  of  the  bank.  Xot  long  after  defendant 
purchased  the  stock  of  plaintiff,  be  acquired 
the  08  shares  of  the  capital  stock  held  by  the 
bank.  This  he  obtained  for  a  sum  much  less 
than  its  real  value.  He  was  then  the  owner 
of  445  of  the  600  shares  of  the  capital  stock. 
Within  a  short  time  thereafter  a  dividend 
of  120  per  cent  was  declared.  Other  divi- 
dends soon  followed. 

Upon  the  trial,  among  others  the  court 
•rave  to  the  jury  the  following  instruction: 
"Yoii  are  instructed  that  the'  president  or 
other  managing  officer  of  a  corporation  do- 
ing business  as  a  bank  stands  in  the  relation 
of  a  trustee  to  all  the  stockholders  who  are 
not  themselves  engaged  in  the  active  man- 
agement of  the  bank ;  and  before  any  manag- 
ing ofiicer  of  a  bank,  who  is  acquainted  with 
its  condition  and  affairs,  can  rightfully  pur- 
chase the  stock  of  such  bank  from  stock- 
holders who  are  not  actively  engaged  in  the 
management  and  operation  of  the  bank,  such 
managing  officers  must  inform  such  stock- 
holders of  the  true  condition  of  the  bank 

and  its  affairs  and  assets,  and<must  eiye|to 
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■neh  stockholdera  all  the  information  affect- 
ing the  vHlue  of  the  stodc  vhidi  sneh  man- 
aging officer  himself  possesses;  and  a  pur- 
chase, from  a  stockholder  who  is  not  ac- 
quainted vith  the  condition  and  affairs  of 
the  bank,  of  his  stock  in  such  bank,  hj  one 
of  the  managing  oBlcers,  without  first  hav- 
ing informed  such  stockholdera  of  the  true 
condititm  of  the  bank,  and  of  the  amount 
and  value  of  its  assets,  is  a  fraud  on  the 
part  of  such  managing  officer,  and  renders 
him  liable  to  pay  the  stockholders  the  full 
value  of  the  stodc  without  reference  to  the 
price  agreed  on  at  the  time  of  the  sale,  pro- 
vided the  stockholder  does  not  himself  know 
the  value  of  the  stock."  Of  the  giving  of 
said  instruction  plaintiff  in  error  complains, 
and  assigns  error.  Does  the  instruction 
given  correctly  state  the  relation  of  the  pres- 
ident or  other  managing  officer  of  a  corpora- 
tion to  the  stockholders  of  such  corporation 
not  actively  engaged  in  the  management  of 
its  affairs!  Does  it  correctly  declare  the 
law  as  to  the  duty  of  such  president,  or 
other  managing  oflicer,  relative  to  his  obliga- 
tion to  the  sto^olders  not  engaged  in  Uie 
active  management  of  the  corpoTati<ni,  be- 
fore he  can  rightfully  purchase  of  them  thrar 
stock? 

The  exact  questions  before  us  have  never 
been  passed  upon  by  this  court.  Our  atten- 
tion is  directed  to  MuUtane  v.  O'Brien,  58 
Kan.  463,  49  Pae.  607,  as  a  parallel  case.  In 
tiiat  case  Mulvaae  was  a  director  and  the 
president  of  the  corporation.  O'Brien  was 
a  director  and  the  secretary  of  the  corpora- 
tion. Defendant  did  not  himself  purchase 
the  stock  of  plaintiff,  but  sold  it  to  another 
and  accounted  to  plaintiff  for  the  par  value 
only,  and  not  for  the  amount  be  had  actual- 
ly received  for  it.  The  action  was  to  recover 
from  defendant  the  difference  between  the 
amount  accounted  for  and  the  amount  de- 
fendant actually  received  for  the  stodc.  The 
ease  was  determined,  not  on  the  duties  of 
defendant  toward  plaintiff,  because  of  any 
fldnciaiy  relation  existing  between  Uiem  as  a 
stockholder  and  the  president  and  managing 
officer  of  a  corporation,  but  because  of  a 
contract  of  agency  at  the  time  nisting  be- 
tween the  parties,  whereby  defendant  under- 
took to  sell  for  plaintiff  his  stodc  in  the  cor- 
poration. Again,  bad  the  right  to  a  recov- 
ery been  based  on  a  claim  of  fiduciaiy  rela- 
tion existing  between  defendant  and  plain- 
tiff, the  former  as  the  president  and  manag- 
ing agent  of  the  corpmation,  and  the  latter 
as  a  stockholder  therein,  the  facts  would 
materially  differ  fnxn  the  facts  in  the  case 
under  review.  In  that  case  defendant  and 
plaintiff  were  president  and  secretary,  re- 
spectively, of  the  corporation,  and  jointly 
managed  the  affairs  of  the  corporation. 
Each  was  actively  engaged  in  the  manage- 
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ment,  and  had  an  equal  opportunity  to  know 
of  the  ocmdition  and  affairs  of  the  ooq>ora- 
tion.  The  same  cannot  be  said  of  plaintiff 
and  defendant  in  the  case  at  bar. 

The  managing  offioerB  of  a  oorporation  are 
not  only  trustees  in  relation  to  the  corporate 
entity  and  the  corporate  property,  but  they 
are  aJso  to  some  extent  and  in  many  respects 
trustees  of  the  corporate  shareholders. 
That  they  are  trustees  for  the  corporation 
and  the  corporate  property  all  the  authori- 
ties are  agreed.  It  would  be  difficult  to  lay 
down  a  general  rule  comprehensive  of  the 
extent  and  all  the  instances  in  whidi  their 
trusteeship  exists  as  to  the  stodcholders  of 
the  oorporation.  Pomeroy,  in  bis  work  on 
Equity  Jurisprudence  ({  1090),  after  an 
analysis  of  tiie  relations,  recognized  and  an- 
nounced the  doctrine  that  in  their  fiduciary 
relation  the  directors  and  managing  officers 
of  a  corporation  occupy  as  to  the  corporate 
entity  and  corporate  property  the  position 
of  quasi  trustees.  Of  the  relation  of  such 
officers  to  the  stockholders  of  the  corpora- 
tion he  says:  "On  the  other  hand,  the  di- 
rectors and  managing  officers  occupy  the  po- 
sition of  quasi  trustees  towards  the  stodc- 
hcdders  alone,  and  not  at  all  towards  the 
(«rporation,  with  respect  to  their  shares  of 
stock.  Since  the  stodEholders  own  these 
shares,  and  since  the  value  thereof  and  all 
their  rights  connected  therewith  are  affected 
by  the  conduct  of  the  directors,  a  trust  re- 
lation plainly  exists  between  the  stockhold- 
ers and  the  directors,  which  is  concerned 
with  and  confined  to  the  shares  of  stodc 
held  by  the  stockholders.  From  it  arise  the 
fiduciary  duties  of  the  directors  towards  the 
stockholders  in  dealings  which  may  affect 
the  stock  and  the  rights  of  the  stodcholders 
,  therein,  and  their  equitable  remedies  for  a 
violation  of  those  duties.  To  sum  up:  Di- 
rectors and  managing  officers,  in  addition  to 
their  functions  as  mere  agents,  occupy  a 
double  p0idU(m  of  partial  tmst.  Th^  are 
quasi  or  tub  modo  tnutees  f6r  the  corpora- 
tion with  respect  to  the  corporate  property, 
and  they  are  quasi  or  aub  modo  trustees  for 
the  stodEhoIdera  with  respect  to  their  shares 
of  the  stodc."  The  Supreme  Court  of  the 
United  States,  in  Jaekson  v.  Zrudeliit;,  21 
Wall.  616,  22  L.  ed.  482,  declared  that  "the 
managers  and  offlows  of  a  company,  where 
capital  is  contributed  in  shares,  are  in  a 
very  legitimate  sense  tmsten,  alike  for  its 
stockholders  and  its  creditors,  though  they 
may  not  be  trustees  technically  and  in  form.** 
In  Sargent  v.  Kanaa*  Midland  R.  Co.48  Kan. 
072,  29  Pac.  1063,  an  acticm  brought  by  Sar- 
gent to  recover  on  an  order  assigned  to  him 
for  1,000  shares  of  the  stock  of  the  railroad 
corporation,  the  question  of  the  good  faith 
of  the  transaction  was  before  the  court  for 
determinati<m.  Chief  JusUee-Horton,  in  the 
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QipjiSan,  Bpeaklng  for  the  oouit,  said:  'The 
relation  between  the  directors  of  a  oorpora- 
tioa  and  its  atocUiolderB  ia  that  of  lanatee 
and  cestui  que  truMl.  The  directore  are  per- 
sons selected  to  manage  the  buaineu  of  the 
company  for  the  benefit  of  the  aharehidders. 
It  is  an  office  of  bust,  which,  if  th^  under- 
take, it  18  their  duty  to  perform  fully  and 
entirely.  No  director  of  a  railroad  com- 
pany or  any  other  corporation  can  use  Mb 
official  poBitim  to  secure  a  personal  advan- 
tage to  himself." 

Hie  general  rule  i^plieahle  to  a  purdiaae 
and  rale  between  parties  who  sustain  to  each 
other  a  eoiUidential  or  fiduciary  relatim  ap- 
pears to  l>e  that,  to  sustain  the  sale,  the  buy- 
er must  show  affirmatively  that  the  trans- 
action was  conducted  in  perfect  good  faith, 
without  preasnre  of  influence  on  his  part, 
and  with  express  knowledge  of  the  drcum- 
staneea  and  entire  freedom  of  aetiop  on  the 
part  of  the  seller.  Hie  rule  is  applied  with 
more  or  leas  Btrictaess  to  all  the  well-known 
eases  of  fiduciary  relation,  as  that  of  attor- 
ney and  client,  trustee  and  eeatui  que  tnut, 
principal  and  agent,  guardian  and  ward. 
Dunn  T.  Dunth  48  N.  J.  Bq.  4S1,  7  Atl.  842; 
8  Am.  &  Eng.  Eno.  Law,  p.  644.  In  Oliver 
T.  Oliver,  118  Ga.  362,  4S  £.  E.  882,  the 
right  of  plaintiff  to  a  recovery  was  conceded, 
where  defendant,  the  president  and  director 
of  a  eorporation,  purchased  of  plaintiff  his 
holdings  of  stodE  in  the  corporation  at  9110, 
worth  at  the  time  $186,  per  share.  The  ac- 
tion was  brought  to  recover  of  defendant  the 
difference  between  the  amount  by  plaintiff 
received  for  the  stock,  and  the  value  of  the 
Btodc  at  tiie  time  ot  the  sale.  It  was 
charged  that  defendant  in  the  purchase  of 
the  stock  withheld  from  plaintiff  informa- 
tion, known  to  defendant  and  unknown  to 
plaintiff,  relative  to  its  value,  which,  owing 
to  the  fidudary  relation  existing  between 
the  parties,  it  was  the  duty  of  defendant  to 
have  disclosed  to  plaintiff.  It  Is  a  well- 
eonsidered  ease.  Many  features  of  It  are 
s^plioable  to  the  case  under  review.  We 
quote  from  the  opinion  the  following:  "It 
is  a  matter  of  common  knowledge  that  the 
market  value  of  shares  rises  and  falls,  not 
only  because  of  an  increase  or  decease  in 
tangible  property,  but  by  reason  of  real  or 
c(mtempl3ted  action  on  the  part  of  manag- 
ing offioerd,  upon  declaring  or  passing  divi- 
dends, upon  the  making  of  fortunate  or  un- 
fortunate contracts,  the  loss  or  gain  of  prop- 
erty in  dispute,  and  on  profitable  or  disad- 
vantageous Bales  or  leases ;  and  to  say  that  a 
director,  who  has  been  placed  where  he  him- 
self may  raise  or  depress  the  value  of  the 
stock,  or  in  a  position  where  he  first  knows 
of  facts  which  may  produce  that  result, 
may  take  advantage  thereof,  and  buy  from 
or  sell  to  one  whom  he  is  direcUy  represent- 
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ing,  without  making  a  full  disdosure,  and 
putting  the  stot^older  on  an  equali^  of 
knowl^ge  as  to  these  facts,  would  t^er  a 
premium  for  faithless  silenoe,  and  give  a  ra* 
ward  for  the  suppression  of  tinth.  It  would 
sanction  cmoealmont  by  <me  who  is  bound  to 
speak,  and  permit  him  to  take  advantage  o( 
his  own  wrong, — a  thing  al^orrent  to  a 
court  of  oonsdence.  It  is  conceded  tiiat  the 
position  whidi  the  director  occupies  pre- 
venta  him  from  waking  perscmal  gains  at 
the  ezpoiae  of  the  company,  or  of  tiie  whole 
body  of  stodchdders.  But  the  rule  that  he 
is  not  truatee  for  the  individual  sharehold- 
ers inevitably  leads  to  the  ocmdusion  that, 
while  a  directs  is  bound  to  serve  stockhold- 
ers en  masse,  he  may  antagonise  them  one 
by  odb;  that  be  ia  an  offiow  of  tiie  company, 
tnit  may  be  the  foe  of  each  private  in  the 
ranks.  When  it  is  admitted,  as  ft  must  be, 
botii  from  the  very  nature  of  his  duty  and 
from  the  rulings  of  nearly  all  the  oases, 
that  he  is  trustee  for  the  shareholder,  how 
is  it  possible,  in  prindple,  to  draw  the  line, 
and  say  that,  while  trustee  far  some  pur- 
poeee,  he  ia  not  for  others  immediatdy  con- 
neoted  therewith?" 

The  case  of  Tippecanoe  Oountjf  v. 
Reynolds,  44  Ind.  609,  15  Am.  Sep.  24ff,  is 
the  leading  case  dted  and  relied  on  by  plain- 
tiff in  ei-ror  as  authnity  for  the  claim  that 
the  instruction  under  consideration,  given 
by  the  court,  does  not  oorrectiy  state  the 
law.  It  was  in  that  caae  held  there  was  no 
rdation  of  trust  between  the  president  aqd 
director  of  a  oorporatitm  and  a  stodcholder 
of  such  corporation ;  that,  in  the  absence  of 
actual  fraud,  a  purchase  of  atock  by  the 
former  from  the  latter  was  valid,  thoi^  in 
his  official  poution  the  president  knew  at 
the  time  he  purchased  the  stock  it  was  worth 
more  than  its  nominal  market  value,  but  did 
not  disdose  to  the  stockholder  the  facta 
within  his  knowledge  as  to  its  real  value. 
The  opinim  in  the  case  was  a  divided 
court  in  187S.  It  is  bottomed  upon  the  view, 
announced  by  the  court,  that,  while  the  of- 
Qcers  and  managing  agents  of  a  corporation 
Rre  trustees  for  the  eorporation  and  its  cor- 
porate property,  they  sustain  no  trust  relar 
tion  to  the  stodcholders  of  the  corporation, 
and  'owe  to  them  none  of  the  duties  <rf  a 
trust  relation.  Other  cases  are  cited  taking 
the  same  view,  and  apparently  following  the 
Indiana  case,  the  pioneer  case  to  announce 
the  doctrine.  The  rule  laid  down  by  the 
Indiana  case  has  met  with  much  criticism. 
The  position  taken  by  that  court  leaves  the 
stockholder's  interest  in  the  corporation  and 
all  matters  affecting  its  value  wholly  in  the 
charge  and  keeping  of  the  managing  oflicers 
of  the  corporation,  and  leaves  the  stockhold- 
ers of  the  corporation  their  legitimate  prey. 
We  cannot  give  the  sanction  of  ov^  twRipKal 
Digilizea  by  VjOLTsJlL 


266 


Kans&b  Sdprbhb  Court. 


•TUHB, 


to  the  views  expresaed  the  Indiana  court 
in  that  case.  The  fact  Uiat  the  directors 
and  managing  officers  of  a  corporation  are 
quasi  trustees  of  the  stockholders  does  not 
prohibit  them  from  dealing  with  such  stock- 
holders. The  only  restriction  is  that  in  such 
dealing  their  ccmduct  must  he  fair,  open, 
and  above  reproach.  Because  of  the  trust 
relation  and  the  better  opportunities  af- 
forded for  acquiring  informatic«i,  before  any 
director  or  managing  oMcer  of  a  corpora- 
tion having  a  knowledge  of  the  condititHi  of 
the  affairs  of  such  corporaticm  cas  right- 
fully puTcliase  the  stodc  of  one  not  actively 
engaged  in  the  management  of  its  affairs, 
Budi  director  or  managing  officer  must  in- 
form such  stodcholder  of  the  true  condition 
of  the  affairs  of  the  corporati<Hi. 

Defendant  suKgests  that  plaintiff  should 
have  himself  exercised  more  diligniee  in  in- 
vestigating the  affairs  of  the  bank;  that  the 
books  of  the  bank  were  open  to  him.  By 
this  we  are  asked  to  say  that  in  this  case  a 
means  of  knowledge  is  equivalent  to  knowl- 
edge; that  a  cine  to  the  facts,  which,  if  dili- 
gently follon-ed  up,  would  lead  to  a  dis- 
closure, is  equivalent  to  a  discovery.  Plain- 
tiff oould  not  be  required  to  make  an  investi- 
gation of  the  books  of  the  bank  to  determine 
its  finandal  condition,  simply  because  it  was 
in  his  power  to  do  so.  The  diligence  required 
by  one  to  protect  his  interests  is  wily  such 
as  a  person  of  ordinary  prudence  would  ex- 
ercise under  like  circumstances.  In  a  case 
like  the  one  under  review,  the  trust  relation 
existing  between  the  parties,  the  superior 
opportunities  of  defendant  to  know  of  the 
condition  of  the  affairs  of  the  bank,  and  hi» 
actual  knowledge  of  its  affaire,  required  no 
such  diligence  of  inquiry  on  the  part  of 
plaintiff  as  is  contended  for  by  defendant. 
Plaintiff  haA  the  right  to  rely  upon  the  be- 
lief that  defendant  would  disclose  to  him  the 
true  condition  of  the  affairs  of  the  bank,  and 
that  he  would  not  be  called  upon  to  investi- 
gate the  condition  of  its  affairs  before  he 
could  with  safety  sell  to  defendant  his  hold- 
ings of  stodc.  It  is  not  the  intent  of  the 
law  to  place  a  restraint  on  the  affairs  of 
business,  when  conducted  fairly,  honestly, 
and  openly,  nor  to  deprive  one  party  to  a 
contract  of  the  advantage  which  superior 
judgment,  greater  skill,  or  better  informa- 
tion may  give;  but  it  cannot  give  its  ap- 
proval to  a  course  of  dealing  that  will  per- 
mit those  occupying  a  trust  relation  to  be 
unmindful  of  the  trust,  betray  the  confi- 
dence reposed,  and  profit  by  such  betrayal. 

The  jury,  in  addition  to  returning  a  gen- 
eral verdict  for  plaintiff,  also  returned  nu- 
merous special  findings.  The  record  discloses 
there  was  some  competent  testimony  to  sup- 
port all  the  special  findings  returned  by  the 
jury,  including  the  finding  that  Randolph,  in 
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purchasing  the  shares  tA  stock  from  plaintiff, 
was  the  agent  of  defendant.  The  finings 
returned  hy  the  jury  are  in  harmony  with 
ind  uphold  the  general  verdict.  The  record 
in  this  case  is  voluminous.  Hudi  testimony 
was  introduced  upon  the  trial.  The  brief  of 
plaintiff  in  error  contains  67  assignments  of 
error.  Most  of  these  assignments  are  based 
on  the  rulings  of  the  trial  court  in  the  ad- 
mission of  testimony.  Some  of  them  are  ad- 
mitted by  counsel  to  be  unimportant, or  cured 
or  corrected  by  subsequent  proceedings. 
Many  of  them  are  based  on  the  claim  that 
the  testimony  introduced  was  not  within  the 
issues.  In  a  case  of  this  character,  where 
fraud  is  charged,  great  latitude  is  allowed 
to  the  scope  of  the  Inquiry;  the  limit  rest- 
ing largely  in  the  discretion  of  the  trial 
court.  Tlie  record  discloses  no  abuse  of  this 
discretion ;  nor  did  the  court  abuse  its  dis- 
cretion in  limiting  the  number  of  witnesses 
used  on  impeachment.  The  instructions 
given  fairly  state  the  law  of  the  case.  There 
was  no  error  in  refusing  the  instrucUons  re- 
quested mid  not  given. 

We  have  read  the  entire  record,  and  ex- 
amined the  assignments  of  error.  Finding 
no  substantial  error  In  the  record,  the  cose 
tcill  be  affirmed. 

All  the  JustioBB  ooneur. 


T.  W.  ECKERT  et  al,  Plffa.  in  Err., 
V. 

W.  W.  VAN  PELT. 


.Kan. 


*1.  A  newspaper  publication  stating 
that  a  man  Is  a  eunuch  Is  actionable  per  m. 
2.  In  an  action  for  damnvea  foUDded  on 
the  publication  of  a  libelous  newspaper  arti- 
cle, an  allegation  In  the  petition  that  the 
printed  lanffiugs  was  nsed  of  and  coneernlns 
the  plaintIK  Imports  that  those  who  read  It 
BO  understood. 

(Ma7  7,  1904.) 

ERROR  to  the  District  Court  for  Cowley 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  publication  of  a  li- 
bel. Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.   J.   E.   Torrance   and   S.  O. 
BloBS,  for  plaintiffs  in  error: 
Where  the  article  in  question  is  ambigu- 

*Headnot«s  br  Bursa,  I. 


Note. — As  to  what  words  are  Ilbelons  per  se, 
see  some  authorltlea  In  note  to  Morey  v.  Hom- 
ing Jooroal  Asao. 
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OU9  as  to  the  person  intended,  there  roust 
be  auction  that  the  public,  on  reading 
the  article  in  question,  understood  it  to 
refer  to  the  one  who  complains. 

DeWitt  V.  Wright,  57  Cal.  576. 

Communications  made  in  fair  aelf-de- 
fense  are  privileged. 

Newell,  Slander  &  Libel,  p.  519. 

It  would  go  far  away  from  the  ordinary 
meaning  to  take  this  paragraph  to  mean 
anything  but  to  characterize  the  editorial 
efforts  of  Mr.  Van  Pelt,  in  hia  attacks  on 
the  Daily  Traveler,  as  weak  and  barren  in 
thought.  This  is  the  line  of  self-defense 
whic]i  the  public  expects  and  demands  of  a 
newspaper  when  it  is  attacked  by  a  pre- 
tended rival,  and  thus  the  language  is 
privileged. 

Press  Co.  T.  Stevxu-t,  119  Pa.  584,  14  Atl. 
61. 

When  persons  mutually  engage  in  bandy- 
ing opprobrious  epithets  an  action  for  dam- 
ages for  words  thus  uttered  will  not  lie. 

Johnston  V.  Barrett,  36  La.  Ann.  320; 
Bloom  V.  Creacioni,  109  La.  667,  94  Am. 
St.  Rep.  456,  33  So.  724;  Goldberg  v.  Dob- 
6er(on,  46  La.  Ann.  1303,  28  L.  R.  A.  721, 
16  So.  192;  Bigney  v.  Tan  Benthuysen,  36 
La.  Ann.  ^S. 

The  words  do  not  impute  to  Van  Pelt 
moral  turpitude  or  moral  dereliction  of 
any  character.  No  quality  which  the  law 
insists  that  a  good  citizen  shall  possess  is 
denied  him. 

Donaghue  v.  Oaffy,  54  Conn.  257,  7  Atl. 
552;  Urban  v.  Belmick,  15  Wash,  155,  45 
Pac.  747. 

Where  the  language  is  unambiguous  the 
question  of  whether  it  constitutes  libel  be- 
comes a  question  of  law,  to  be  determined 
by  the  court. 

Donaghue  v.  Oaffy,  54  Conn.  257,  7  Atl. 
552;  3foore  v.  Francig,  121  N.  Y.  199,  8  L. 
R.  A.  214,  18  Am.  St.  Rep.  810,  23  N.  E. 
1127;  Townshend,  Slander  &  Libel,  4th  ed. 
286;  1  Boone,  Code  PI.  163;  Morgan  v. 
Halberstadt,  9  C.  C.  A.  147,  20  U.  S.  App. 
417,  60  Fed.  592;  Homer  v.  Bngelhardt,' 
117  Mass.  540. 

To  accuse  one  of  being  deficient  in  some 
quality  which  the  law  does  not  require  him 
as  a  good  citizen  to  possess  is  not  libelous 
per  ee. 

18  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  917 ; 
Rade  v.  Prens  Pub.  Co.  37  Misc.  254,  .75. 
N.  Y.  Supp.  298;  Trimble  v.  Anderson,  79 
Ala.  514;  Uanna  v.  Singer,  97  Me.  128,  53 
Atl.  991 ;  Slate  v.  Oabom,  54  Kan.  482,  38 
Pac.  572;  State  v.  Orimatead,  62  Kan.  603, 
64  Pac.  49. 

When  words  are  not  actionable  per  se, 
and  no  express  malice  is  proved,  only  ac- 
tual damaf^B  are  recoverable. 

18  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  1003; 
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I7nfon  Mut.  L.  Ina.  Co.  v.  Thomae,  26  C. 
0.  A.  06.  48  U.  S.  App.  575.  83  Fed.  803; 
Walker  V.  Wiokeiu,  49  Kan.  42,  30  Pae. 
18L 

"Actual  damages"  in  libel  are  only  those 
to  property,  business,  trade,  profeseion,  or 
occupation. 

The  trial  court  was  in  error  in  exclud- 
ing positive  evidence  of  the  fact  that  the 
editor  of  the  Enquirer,  Mr.  Van  Pelt,  bad 
been  publishing  libelous  articles  about  Mr. 
Eckert  and  the  Traveler. 

Pugh  V.  McCarty,  40  Ga.  445;  Child  v. 
Homer,  13  Pick.  503;  Shattuc  v.  MoAr- 
ihur,  29  Fed.  136;  Tarpley  v.  Blahey,  2 
Bing.  N.  C.  437,  2  Scott,  842,  Hodges,  414; 
Duncan  v.  Brovm,  15  B.  Mon.  186;  Moore 
V.  Oastler,  1  Moody  &  R.  451;  Hartford  v. 
State,  96  Ind.  461,' 49  Am.  Rep.  185;  Bat- 
tell  V.  Wallace,  30  Fed.  229;  Thomas  v. 
Dunaway,  30  III.  373;  Hotchhiat  v.  Lothrop, 
I  Johns.  286;  Watts  v.  Frazer,  7  Ad.  &  El. 
223,  7  Car.  A  P.  369,  2  Nev.  &  P.  157,  1 
Moody  &  R.  449;  Brewer  v.  Ghaae,  121 
Mich.  526,  46  L.  R.  A.  397,  80  Am.  St.  Rep. 
527,  80  N.  W.  579;  Southwick  v.  Stevens, 
10  Johns.  443;  Knott  y.  Burwell,  96  N.  C. 
272,  2  S.  E.  588;  Kelly  v.  Sherlock,  L.  R. 
1  Q.  B.  686,  35  L.  J.  Q.  B.  N.  S.  213,  12 
Jur.  N.  S.  037,  6  Best  t  S.  480;  Pish  t. 
St.  Louis  County  Printing  d  Pub.  Co.  102 
Mo.  App.  6,  74  S.  W.  641;  Maasuere  v. 
Dickens,  70  Wis.  83,  35  N.  W.  349. 

Mr.  C.  T.  Atkinson,  for  defendant  in 
error : 

It  was  not  necessary  that  the  article  al- 
leged to  be  libelous  should  contain  the  name 
of  the  defendant  in  error. 

Harris  v.  Zanone,  93  Cal.  59,  28  Pac.  845; 
Miller  v.  Maxwell,  16  Wend.  9;  Townshend, 
Slander  &  Libel,  g  07;  13  Enc.  PI.  &  Pr. 
p.  40,  note. 

Words  must  be  takm  in  their  obvious 
and  natural  sense. 

18  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  973; 
Heas  V.  Sparks,  44  Kan.  465,  21  Am.  St. 
Rep.  300,  24  Pac.  979. 

To  be  libelous  it  is  not  necessary  to  ac- 
cuse one  of  being  deficient  in  some  quality 
which  the  law  does  not  require  him,  as  a 
good  citizen,  to  possess. 

Shelby  v.  Sun  Printing  d  Pub.  Asso.  109 
y.  Y.  611,  15  N.  E.  895;  18  Am.  &  Eng. 
Enc.  Law,  p.  913;  Eden  v.  Legare,  1  Bay, 
171;  King  v.  Wood,  1  Nott  &  M'C.  184; 
Atkinson  v.  Hartley,  I  M'Cord,  L.  203; 
People  V.  Ritchie,  12  Utah,  180,  42  Pac. 
209;  Hetherington  v.  Bterry,  28  Kan.  427, 
42  Am.  Rep.  169;  Townshend,  Slander  & 
Libel,  If  176;  Russell  v.  Anthony,  21  Kan. 
450,  30  Am.  Rep.  438;  Cooley,  Torts,  206, 
206;  18  Am.  k  Eng.  Enc  Law,  2d  ed.  p. 
909;  State  v.  Brady,  44  Kan.  435,  9  L.  R. 
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Htmchett  V.  Chiatovich,  41  C.  C.  A.  648, 
101  Fed.  743;  Finch  v.  Vifguain,  11  Neb. 
280,  a  N.  W.  43;  Moley  v.  Barager,  77  Wis. 
43,  45  N.  W.  1082;  Weir  v.  Hoes,  C  Ala. 
881;  State  v.  Powell,  66  Mo.  App.  698; 
Price  T.  Whitelj/,  60  Mo.  439;  Maatuere 
V.  Dickens,  70  Wis.  83,  35  N.  W.  349; 
Southern  Exp.  Co.  v.  Fitzner,  59  Miss.  681, 
42  Am.  Rep.  379;  Welch  v.  Trihttne  Pub. 
Co.  83  Mich.  661,  11  L.  R.  A.  233,  21  Am. 
St.  Rep.  829,  47  N.  W.  562;  Alien  v.  }!ewft 
Pub.  Co,  81  Wis.  120,  50  N.  W.  1093;  Sol- 
veraon  v.  Peterson,  64  Wis.  198,  64  Am. 
Rep.  607,  25  N.  W.  14;  Malone  t.  SteuMTt, 
16  Ohio,  310,  45  Am.  Dec.  677. 

Damagee  for  ineatal  pain  and  suffering 
are  actual  damages. 

Young  v.  Gormley,  120  Iowa,  372,  94  N. 
W.  922;  Sedgwick,  Damages,  S5  356.  357; 
Atchison,  T.  d  8.  F.  R.  Co.  r.  Ohanee,  67 
Kan.  60,  46  Pac  60. 

Not  haTing  pleaded  aity  snch  articles,  ex- 
cepting one  which  was  published  after  de- 
fendant in  error  began  his  suit,  he  was  not 
entitled  to  prove  any  such  publications. 

13  Enc.  PI.  &  Pr.  p.  88. 

In  order  that  an  alleged  provoking  pub- 
lication may  be  introduced  in  evidence,  it 
must:  First,  have  induced  the  libel;  sec- 
ond, be  relevant  to  the  libelous  publication, 
or,  rather,  the  libelous  publication  must  be 
relevant  to  the  provoking  publication,  and 
be  in  the  nature  of  an  answer;  third,  have 
been  so  recent  that  hot  blood  has  not  had 
time  to  cool. 

Qinn&y  v.  Minnesota  Tribune  Co.  38 
Minn.  528,  8  Am.  St.  Rep.  093,  38  N.  W. 
623;  Sheffill  r.  Van  Deuaen,  16  Gray,  486, 
77  Am.  Dec.  377;  Maynard  v.  Beardalejf,  7 
Wend.  560,  22  Am.  Dec.  595;  Smurthwaite 
V.  News  Pub.  Co.  124  Mich.  877,  88  N.  W. 
116;  Bmcw  T.  ahoM,  121  MIA.  626,  46 
L.  B.  A.  397,  80  Am.  St.  Rep.  527,  80  N.  W. 
676. 

Smltlif  J.,  delivered  the  opinion  of  the 
court: 

On  May  23,  1902,  plaintiff  in  error,  who 
was  the  editor  of  the  Arkansas  City  Daily 
Traveler,  printed  and  published  in  his  news- 
paper the  following:  "It  is  reported  that 
Charlie  Mclntire  may  soon  take,  charge  of 
Greer's  Supplement  in  this  city.  Charlie 
is  all  rif^t.  In  fact,  anybody  would  be  an 
improvement  on  the  eunuch  who  is  snort- 
ing around  in  the  basement  and  unable  to 
do  anything  else."  Shortly  after  this  pub- 
lication, W.  W.  Van  Felt,  plaintiff  below, 
b^an  an  action  tor  damages  sustained  by 
reason  of  tlie  allied  libel.  The  petition 
alleged  that  the  Traveler  was  a  newspaper 
of  general  circulation  in  Arkansas  city  and 
Cowley  county;  that  plaintiff.  Van  Pelt, 
was  t^e  owner  and  publisher  of  a  weekly 
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newspaper  of  general  ■  circulation  in  said 
city,  county,  and  in  southern  Kansas,  and 
that  he  was  of  good  name,  credit,  reputa- 
tion,  and  social  standing,  and  enjoyed  the 
fellowship,  esteem,  confidence,  and  good 
opinion  of  many  persons  of  both  sexes;  and 
that  at  the  time  of  said  publication  he  was 
known  and  recognized  as  a  man  possessed 
of  a  due  amount  of  potency,  viriiity,  and 
masculinity,  and  of  all  the  various  members 
and  powers  Which  characterize  the  male 
portion  of  the  himian  race,  and  was  a  yoimg 
unmarried  man,  "in  the  lusty  prime  of  vig- 
orous youth."  After  alleging  that  the  li- 
belous matter  was  published  by  defendant 
with  intent  to  injure  plaintiff,  and  pron^ 
him  to  wrath,  and  expose  him  to  public 
ridicule,  hatred,  contempt,  and  disgraoe,  and 
deprive  him  of  public  confidenee  and  social 
intercourse,  etc.,  the  petition  sets  out  tJie 
libelous  language  with  innuendos  explana- 
tory thereof,  as  follows:  "It  is  reported 
that  Charlie  Mclntire  may  soon  take  charge 
of  Greer's  Supplement  ( meaning  thereby 
the  Arkansas  City  Enquirer,  of  which  this 
plaintiff  is  the  owner  and  proprietor,  and 
that  the  said  'Arkansas  City  Enquirer"  was 
not  and  is  not  owned  and  controlled  by  this 
plaintiff,  but  was  and  is  owned  and  con- 
trolled by  E.  P.  Greer).  Charlie  is  all 
right.  In  fact,  anybody  would  be  an  im- 
provement on  the  eunuch  (meaning  there- 
by this  plaintiff  was  and  is  a  eunuch)  who 
is  snorting  around  in  the  basement  (mean- 
ing that  this  plaintiff  was  and  is  a  teaser), 
but  is  unable  to  do  anything  else  (meaning 
ther^y  that  this  plaintiff  was  and  is  de- 
void of  all  sexual  powers,  and  was  and  is 
an  emasculated  man}."  Defendant  below 
demurred  to  the  petition  on  the  ground  that 
it  did  not  state  facts  suflScient  to  constitute 
a  cause  of  action.  The  demurrer  was  over- 
ruled. 

It  is  argued  that  this  ruling  of  the  court 
was  erroneous,  for  the  reason  that  the  news- 
paper article  alleged  to  be  libelous  did  not 
contain  the  name  of  plaintiff  below,  and 
there  was  no  allegation  that  the  public  un- 
derstood the  language  used  to  refer  to  Van 
Pelt.  The  averments  of  the  petition  ex- 
pressly charge  that  defendant  published  the 
words  of  and  concerning  the  plaintiff.  The 
omissitm  of  the  name  of  a  libeled  person  in 
a  publication  concerning  him  does  not  de- 
prive the  matter  of  its  libelous  efaaraeter  if 
it  is  shown  to  whom  the  words  used  were 
intended  to  apply.  Whatever  may  have 
been  the  common-law  rule,  it  is  not  now 
necessary  to  allege,  in  order  to  state  a  cause 
of  action,  Uiat  the  public  underatood  the 
words  printed  to  refer  to  the  plaintiff. 
.Section  4559,  Gen.  Stat.  1901,  reads:  "In 
an  action  for  libel  or  slander,  it  shall  be 
sufficient  to  state,  generall}^~that  the.  de- 
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famatory  matter  waa  published  or  spoken 
of  the  plaintiff ;  and  if  the  allegation  be 
denied,  the  plaintiff  must  prove  on  the  trial 
the  facts  showing  that  the  defamatory  mat- 
ter was  published  or  spoken  of  him."  Coun- 
sel for  plaintiff  in  error  cite  the  case  of 
De  Witt  V.  WHght,  67  Cal.  fi76,  which  sup- 
ports their  claim  for  the  necessity  of  an 
averment  that  the  person  or  persons  who 
read  the  article  knew  that  the  plaintiff  was 
meant.  This  case,  however,  waa  expressly 
overruled  in  Barrit  v.  Zanone,  93  Cal.  59, 
28  Pac.  845,  in  which  it  is  said  that  the  rule 
of  the  former  case  is  not  supported  by  au- 
thority, nor  justified  on  principle.  See  13 
Enc.  PI.  &  Pr.  p.  40.  Where  the  language : 
published  Is  the  vernacular  of  the  place 
where  published,  it  requires  no  proof  that 
those  who  heard  or  read  it  understood  it. 
Townshend  on  Slander  &  Libel,  §  97.  The 
allegation  that  the  language  was  used  of 
and  ctmceming  the  plaintiff  imports  that 
those  who  read  it  so  understood.  Barris 
V.  Zmtmt,  03  Cal.  58,  28  Pac  845. 

Counsel  for  plaintiff  in  error  further 
daim  that  the  publication  was  not  libel- 
ous per  &e;  that  it  may  be  interpreted  to 
mean  that  the  editorial  efforts  of  plaintiff 
below  in  his  attacks  on  Mr.  iBckert  were 
weak,  barren  of  thot^ht;  and  that  "snort- 
ing" may  be  defined  as  "loud  in  roaring 
sound.'*  Keferenee  is  made  to  the  Century 
Dictionary,  where  the  secondary  definition 
of  the  word  "eumich"  is  given  as  'Unpro- 
ductive, barren,"  with  a  quotation  from 
Godwin,  "He  has  a  mind  wholly  eunuch, 
and  unregenerative  in  matters  of  literature 
and  taste."  The  primary  and  gmeral  defi- 
nition of  the  word  given  in  all  the  diction- 
aries is  "a  castrated  male  of  the  human 
species."  It  must  be  given  its  usual  and 
ordinary  sense  as  understood  in  the  place 
where  used.  We  are  quite  sure  that  in 
Arkansas  city  and  vicinity,  where  the  par- 
ties resided,  the  primary  signification  of 
the  term  was  conveyed  to  all  persons  who 
read  the  libelous  article  in  the  Daily  Trav- 
eler. Section  2271,  Gen.  Stat.  1901,  reads: 
"A  libel  is  a  malicioua  defamation  of  a 
person  made  public  by  any  printing,  writ- 
ing, sign,  picture,  representation,  or  effigy, 
tending  to  provoke  him  to  wrath  or  expose 
him  to  public  hatred,  contempt,  or  ridicule, 
or  to  deprive  him  of  the  benefits  of  public 
confidence,  and  social  intercourse,  or  any 
malicious  defamation  made  public  as  afore- 
said, designed  to  blacken  and  vilify  the 
memory  of  one  who  is  dead,  and  tending  to 
scandalize  or  provoke  his  surviving  rela- 
tives and  friends."  Written  words  are  ac- 
tionable per  ae  if  they  tend  to  render  him 
of  whom  they  are  written  contemptible  or 
ridiculous.  18  Am.  t  Eng.  Eno.  Law,  p. 
M  L.  R.  A. 


909.  So,  if  they  are  calculated  to  produce 
Rocial  ostracism.  Finch  v.  Vif quoin,  11 
Neb.  280,  9  N.  W.  43;  Culmer  v.  Canby,  41 
C,  C.  A.  302,  101  Fed.  196;  Allen  v.  News 
Pub.  Co.  81  Wis.  120,  50  N.  W.  1093.  To 
say  of  a  woman  that  she  is  a  hermaphro* 
dite  is  actionable  without  alleging  special 
damages.  Malone  v.  Stewart,  15  Ohio,  319, 
46  Am.  Dec.  577.  In  Betherington  v. 
Uterry,  28  Kan.  426,  429,  42  Am.  Rep.  169, 
Mr.  Justice  Brewer,  speaking  for  the  court, 
quotes  approvingly  from  Townshend  on 
Libel  and  Slander,  |  176,  as  follows:  "That 
language  in  writing  is  actionable  per  se 
which  denies  'to  a  man  the  possession  of 
some  sndi  worthy  quality  as  every  man  is 
a  priori  to  be  talran  to  possess,'  or  which 
tends  to  bring  a  party  into  public  Iiatred 
or  disgrace,'  or  'to  d^p-ade  him  in  sooiety,' 
or  expose  him  'to  hatred,  contempt,  or  ridi- 
cule,' or  'which  reflects  upon  his  oharaoter,' 
or  'imputes  something  disgraceful  to  him,' 
or  'throws  cfmtumely'  on  him,  or  'contume- 
ly and  odium,'  or  'tends  to  vilify  him,'  or 
'injure  his  character,  or  diminish  his  repu- 
tation,' or  which  is  'injurious  to  his  char- 
ncter,'  or  to  his  'social  character,'  or  shows 
him  to  be  'immoral  or  ridiculous,*  or  'in- 
duces an  ill  opinion  of  him,'  or  'detracts 
from  hia  character  as  a  man  of  good 
morals,'  or  alters  his  'situation  in  society 
for  the  worse,'  or  'imputes  to  him  a  bad 
reputation,'  or  'degradation  of  character,' 
or  'ingratitude,'  and  'all  defamatory  words 
injurious  in  their  nature.' "  There  can  be 
no  question  or  doubt  that  the  publication 
made  was  per  se  libelous.  In  such  cases 
malice  is  implied. 

There  was  testimony  in  'the  case  tending 
to  show  that  persons  who  read  the  Daily 
Traveler  understood  the  article  to  apply  to 
plaintiff  below.  One  witness  (Mr.  Hess) 
testified  without  objection  tiiat  it  was  so 
understood  gmerally. 

Testimony  was  excluded  by  which  defend- 
ant below  offered  to  show  that  he  was  act- 
ing in  self-defense  when  he  published  the 
libelous  words;  that  Van  Pelt  had  been 
publishing  libelous  articles  about  him. 
We  cannot  consider  this  assignment  of  er- 
ror. Tlie.  publications  concerning  Edcert 
are  not  in  the  record,  and  we  cannot,  there- 
fore, know  what  was  said  in  them. 

An  inquiry  was  made  of  plaintiff  below 
on  his  cross-examination  whether  he  had 
not  in  June  preceding  called  Eckert  a  black- 
mailer, or  words  to  that  effect.  An  objec- 
tion was  sustained  to  this  question,  and 
rightly.  Any  libelous  charges  against  the 
defendant  after  i>fay,  1902,  when  the  article 
which  is  the  basis  of  this  action  was  pub- 
lished, were  immaterial,  if  they  were  ad- 
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misBible  uoder  aay  circumitanees  of  the 
ease.  See  Sutherland,  Damages,  3d  ed.  $ 
152. 

The  verdict  of  9700  was  sustained  hy  the 


evidence,  and  the  judgment  of  the  court  be- 
low will  be  a^rmed. 

-Alt  the  Justices  «Hieur. 
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W.  H.  BLAKELEY  et  al.,  Apptt., 

V. 

John  C.  ADASIS. 

<113  Kj.  89a) 

The  exccatioB  of  a  mote  br  *  vrlmelpal 
to  Mm  svrvtr  for  the  HBioiiBt  paid  bjr 
the  latter  Id  sattsCtctlon  of  the  obligations 
for  wblcb  be  was  aaretj  does  not  deprive  him 
of  the  rigbt  tu  bnve  usury  In  the  principal 
obllgatfons  purged,  snd  give  the  surety  the 
riffht  to  recover  the  faoe  of  the  note  Incloding 
the  osory,  unless  tbe  principal  requested  the 
sorety  to  pay  It,  or  stood  by  and  pcmltted 
him  to  do  so.  In  Isowanee  of  the  nsory. 

(Poyiiter,  White,  and  Hebeom,  J  J.,  dfsMn*.) 
(May  23,  1902.) 

APPEAL  by  defendants  frcRn  a  judgment 
of  the  Circuit  Court  tor  Warren  County 
in  favor  of  plaintiff  in  an  action  brought  to 
enforce  payment  of  a  prcHnissoiy  note,  and 
to  ftveetoae  tbe  mortgage  by  whidi  it  was  se- 
cured. Bevened. 
The  facts  are  stated  in  the  <^inion. 
Mr.  Jobs,  M.  Osllowiv  for  appellants. 
Meesra.  CkmrUm  P.  Moitlor  and  W.  B. 
OalBM  for  appellee. 

BwBMBt  J.,  delivered  tbe  opinuHi  of  the 
court: 

This  action  was  brought  1^  the  appellee, 
John  C.  Adams,  against  W.  II.  Blakeley  and 
wife,  Hettie  S.  lilakeley,  upon  a  note  for 
$3,908.35,  dated  April  3,  1800,  and  due  one 
year  after  date,  and  secured  by  a  mortgage 
upon  three  separate  tracts  of  land.  He  al- 
leges that  the  consideration  of  the  note  was 
the  payment  by  him  of  jadgments  which 
were  rendered  against  him  as  security  for 
the  defendants  in  the  case  of  J.  C.  Adams 
V.  W.  H.  Blakeley,  etc.,  in  favor  of  P.  J. 
Potter  A  Son  for  $1,550,  the  Warren  Deposit 
Bank  for  $830,  Potter,  Matlock,  A  Co.  for 
$497,  T.  J.  Smith  t  Co.  for  $411.76,  and  the 
Warren  Deposit  Bank  in  its  case  against  X. 
H.  Thcxnpson  for  $652.48 ;  that  to  secure  tJic 

Note. — For  an  extreme  cose  as  to  the  right 
of  8  maker  of  a  note  to  set  op  the  defense  of 
Dsury,  sec  Ward  v.  Sogg,  24  L.  S.  A.  280,  In 
wbtch,  where  tbe  usury  was  the  sole  oonsldera- 
tlon,  tbe  defense  was  beld  good,  even  as  against 
a  buia  Ude  parehaser. 
66UR.  A. 


payment  of  the  notes  the  defendants  exe- 
cuted and  delivered  simultaneously  a  mort- 
gage on  certain  tracts  of  real  estate  belraig- 
ing  to  the  appellant  Hettie,  which  he  seeks 
to  enforce.  'Die  appellant  Hettie  S.  Blake- 
ley admits  the  execution  of  the  note  and 
mortgage,  and  all^s  that  it  was  for  money 
paid  by  J.  C  Adams  as  security  for  her 
husband,  W.  H.  Blakeley,  but  allies  that 
she  was  a  cosecurity  of  plaintiff  for  her  hus- 
band on  all  of  the  debts  paid  by  him,  and 
that  no  personal  judgment  was  ever  rendered 
against  her  on  any  of  them,  and  charges 
that  each  of  the  debts  contained  a  large 
amount  of  usury,  which  had  either  been 
paid  or  added  to  the  principal  at  the  re- 
newal, and  prays  that  all  the  claims  be 
purged  of  usury.  Appellee  interposed  a  gen- 
eral demurrer  to  the  answer,  which  was 
overruled,  and  subsequently  filed  a  reply, 
in  which  he  says  that  on  the  5th  day  of 
May,  1899,  he  instituted  a  suit  in  the  War- 
ren circuit  court  as  surety  for  Hettie  S.  and 
W.  H.  Blakeley,  requiring  the  payees  in  the 
notes  upon  which  he  was  surety  to  collect 
same  and  to  enforce  a  mortgage  given  to 
protect  him  as  surety;  that  the  defendant 
Hettie  filed  her  answer  in  that  suit,  and 
asked  the  court  to  refer  the  case  to  the  mas- 
ter conmiissioner  to  ascertain  upon  what 
notes  plaintiff  was  bound,  both  for  her  and 
her  husband,  and  whidi  were  covered  by  the 
mortgages  executed  by  her;  that  the  com- 
mibsioner  reported  that  he  was  bound  on  all 
of  the  notes  which  went  to  make  up  the  ob- 
ligation sued  on,  and  this  report  was  con- 
firmed without  objection.  And  he  pleads 
that  she  is  now  estopped  from  denying  that 
she  was  bound  thereon.  And  in  the  second 
paragraph  of  his  reply,  he  allies  that  in 
the  former  suit  an  agreed  judgment  was 
entered  in  oonformify  with  the  master  com- 
missioner's report.  In  the  third  paragraph 
be  denied  that  there  was  any  usury  in  tbe 
debts  which  made  up  the  note  sued  on,  but 
says  that,  even  if  they  contain  usury,  appel- 
lant is  estopped  from  claiming  or  pleading 
it  by  the  execution  (rf  the  obligation  sued 
on.  The  affirmative  averments  tA  the  reply 
were  denied  by  rejoinder,  and  appellant 
denies  that  she  is  estopped  from  pleading 
usury  by  the  exeentim  of  tbe  note.  A  genr 
eral  danurror  waa  snstaiiMd  to  the  » 
joinder,  whfdi  was  carried  bade  to  the  aa- 
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swer,  and  a  judgment  rendered  in  accord- 
ance with  the  prayer  of  plaintiff's  petition. 
The  law  is  well  settled  that  a  surety  to  a 
contract  tainted  with  usury  can  avail  him- 
self of  Uie  defense  of  usury  to  the  same  ex- 
tent that  his  principal  could,  and,  if  he  pays 
such  debt  with  knowledge  of  its  usurious 
character,  he  cannot  recover  such  usury  from 
the  principal,  but  can  only  recover  what  the 
creditor  could  have  recovered  either  against 
the  principal  or  surety.  He  stands  in  no 
better  attitude,  but  is  entitled  to  recover 
mdi  usury  back  from  the  creditor  if  he  no 
eleoti.  See  Brandt,  SuTetysbtp,  21S;  Jones 
r.  Joyner,  8  Oa.  602;  Uima  v.  MoDoicell,  4 
Ga.  182;  Whitehead  v.  Peck,  1  6a.  140; 
Kirhpatrick  v.  Wherritt,  7  B.  Mon.  388.  In 
the  Utter  case  it  was  expressly  held  that  a 
surety  who  had  paid  usury  for  his  principal 
had  the  right  to  sue  for  and  reclaim  it  from 
the  creditor,  unless  be  had  been  repaid  it  by 
his  principal.  And  this  court  in  a  long  line 
of  decisions  has  held  that  the  renewal  of  a 
note  tainted  with  usury  is  not  a  payment 
of  the  usury,  and  that  limitation  as  to  it 
does  not  then  begin  to  run.  See  Rudd  v. 
Planters'  Bank,  78  Ky.  613;  Fitepatriok  v. 
Apperson,  79  Ky.  272.  But  it  is  contended 
that,  by  the  execution  of  the  note  sued  on 
by  ai^Uaats  to  appellee  in  payment  of  the 
various  notes  taken  up  by  him  as  surety, 
tiiey  have  lost  their  right  to  have  the  usury 
purged  from  the  notes ;  and  to  support  thift 
oontention  we  are  referred  to  the  cases  of 
Brodkenridge  v.  Ghurohill,  3  J.  J.  Marsh. 
11;  Btone  v.  MeOonnell,  I  Duv.  54;  Clarh  v. 
SodM.  IS  Bush,  13}  Kendall  v.  Orouoh,  88 
Ky.  100.  11  8.  W.  687;  MoCrae  v.  Gunter, 
14  Ky.  L.  Bep.  6.  18  S.  W.  1034;  and  Mann 
T.  Bank  of  Elkton,  104  Ky.  862,  48  8.  W. 
413. 

The  facts  in  tbe  oasa  of  ^eokenridge  v. 
Okurehill  were  as  follows:  Owathmey  and 
Anderson  owed  Churchill  $2,606.  Chumhill 
was  indebted  to  Alexander  8.  Bullitt,  u 
guardian  of  SJixa.  Prather,  and  at  his  in- 
■tanoe  Owathmqr  executed  bis  note  to  Bul- 
litt with  Bredeenridge  as  his  surety,  in  con- 
sideration of  tiie  note  of  Anderson  and 
Qwatiimey  and  tn  dischai:ge  of  the  debt  due 
1^  Chnn^ill  to  Bullitt.  Gwathmey  became 
insolvent,  and  BredEenridge  was  compelled 
to  pay  to  appellee  the  whole  amonnt  of  the 
note.  He  tbneupon  filed  a  bill  in  chancery 
against  ChnrchiU  and  Bullitt  to  obtain  re- 
lief in  oonaequenee  of  the  usury  contained 
tiierefn.  It  was  held  that  the  execution  of 
tbB  new  note  to  Bullitt  was  a  payment  and 
disdiaige  of  the  Caiarehill  note,  and  tiiat, 
tlie  assignee  bavfng  received  the  first  note 
from  his  assignor  for  a  valuable  considera- 
tion, it  was  not  emtaminated  with  nsuiy, 
as  by  taking  the  new  note  he  diseha^d  the 
surety  and  released  hfs  assignor  from  liabll- 
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ity.  In  Stone  v.  JfoConneil  it  was  beld  that 
where  a  grantor  assigned  to  her  ward  on  his 
arrival  at  age  a  note  on  which  usurious  in- 
terest had  been  paid  to  her,  and  whidi  one 
of  the  obligors  subsequently  took  up  by  exe- 
cuting a  new  note  to  the  ward,  in  an  action 
by  the  latter  on  the  new  note  the  defend- 
ints  could  not  set  up  usury  paid  the  grant- 
or. In  Clark  v.  Rodes  it  was  held  that, 
as  l>etweeu  the  maker  and  payee  of  a  note, 
a  judgment  thereon  in  favor  of  the  assignee 
a^nst  the  maker  which  released  the  as- 
signor from  liability  on  his  assignment  was 
equivalent  to  the  execution  of  a  new  note  by 
the  maker  to  the  assignee,  and  that  the  right 
of  the  maker  to  sue  the  original  payee  and 
recover  usury  contained  in  such  note  ac- 
crued at  the  time  the  judgment  was  ren- 
dered against  him.  It  will  be  observed  that, 
in  all  these  eases,  the  assignee  was  an  entire 
stranger  to  the  original  transaction  between 
the  pi^ee  and  obligor,  and  acquired  the  ob- 
ligation for  a  valuiUtle  consideration;  and 
it  was  held  tlwt  the  renewal  of  his  (d>ligation 
by  the  maker  to  the  asdgnee  relraaed  the 
assignor  and  was  a  new  contract  with  a 
new  party,  whiefa  merged  his  claim  for 
usury.  The  facts  in  the  case  at  bar  are 
wholly  different  from  those  in  any  of  these 
caseB.  There  is  no  question  of  the  rights  of 
a  party  who  was  a  stranger  to  the  original 
transactions,  and  who  has  acquired  the  orig- 
inal notes  for  a  valuable  consideration.  No 
new  party  was  introduced  by  the  execution 
of  the  last  note;  no  new  consideration 
passed.  The  payee  in  the  previous  notes 
was  simply  dropped  out,  and  the  name  of 
the  former  surety  substituted  therefor.  This 
arrangement  did  not  deprive  appellee  of  any 
of  the  rights  previously  enjoyed  by  bim,  and 
created  no  new  equities  in  his  favor  against 
the  appellants.  In  Fittpatriek  v.  Apper<on, 
79  Ky.  272,  it  was  held  that  the  mere  change 
of  the  payee  or  a  part  of  the  obliges  by  re- 
newal was  not  a  payment  of  usury,  and,  if 
usury  in  the  old  debt  be  carried  into  the  new 
obligation,  so  as  to  contiiitute  a  part  of  the 
sum  agreed  to  be  paid  1^  it,  the  usury 
should  be  extracted  on  plea  of  the  debtor. 
And  the  same  doctrine  was  announced  in 
Kendall  v.  Grouch,  88  Ky.  199,  11  S.  W. 
fi»7;  ffhirley  v.  Stephenson,  104  Ky.  .518, 
47  S.  W.  581;  Hart  v.  Haydm,  79  Ky.  346. 
In  the  latter  case  it  was  held  that,  if  the 
fact  that  the  claim  was  tainted  was  dis- 
closed by  the  record,  the  chancellor  should 
purge  the  claim  of  such  usury,  although  the 
debtOT  refused  to  make  the  defense.  It  is 
very  earnestly  insisted,  however,  that  the 
questi<Hi  here  involved  was  decided  in  Mc- 
Crae  v.  Ounter,  14  Ky.  L.  Bep.  6,  18  S.  W. 
1034,  and  Utmn  v.  Bank  of  Elkfi^,  104  Ky. 
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852,  48  S.  W.  413.  An  examination  of  these 
eases  will  show  the  facta  to  be  wholly  dif- 
ferent. In  MoOrae  t.  Ounter  the  surety  on 
a  note  which  was  secured  by  a  mortgage 
paid  it  off  at  the  express  request  of  the 
principal  with  the  accrued  usurious  inter- 
est, and  took  a  mortgage  from  the  principal 
to  indemnify  him ;  and  it  was  held  that  the 
usury  would  not  be  purged  at  the  instance 
of  the  junior  mortgagee,  who  occupied  no 
better  attitude  than  the  original  debtor,  and 
that  the  original  debtor,  when  he  indemni- 
fied the  surety,  had  a  remedy  for  his  usury 
against  the  original  creditor.  The  facts  in 
the  case  of  Mann  v.  Bank  of  Elhton  were 
very  similar.  In  that  case  the  debtor,  Mann, 
sold  a  tract  of  land  owned  by  him  to 
Himms,  the  surety,  in  consideration  that  the 
surety  would  pay  off  a  debt  to  the  bank  on 
which  he  was  bound.  He  did  so  and  Mann 
thereupon  instituted  a  suit  against  the 
Bank  of  Elkton  to  recover  usury  which  he 
had  paid  on  the  notes  taken  up  by  Mimms. 
It  was  held  that  he  was  entitled  to  recover 
against  the  bank  for  usury  previously  paid 
1^  him  to  it  on  the  debt  so  paid  by  his 
surety.  It  is  not  pleaded  in  this  case  that 
tke  appellant  Hettie  S.  Blal^ey  or  her  hus- 
band ever  requested  appellee  to  take  up  the 
notes  on  whidi  he  was  bound  as  their  se- 
curity. On  the  contrary,  it  appears  from  the 
reply  filed  in  the  ease  that  the  judgments 
were  rendered  against  the  appellee  in  a  suit 
instituted  by  him  for  their  settlement 
against  the  creditors,  and  no  judgment  was 
ever  rendered  against  Hettie  S.  Blakeley. 
No  queati(m  of  usury  was  involved  in  that 
case.  The  only  purpose  in  tiie  reference  to 
the  master  commissioner  was  to  ascertain 
the  dd>ts  on  which  the  appellant  Hettie  was 
bound,  which  were  covered  hy  the  mortgages 
in  which  she  united. 

If  a  prindpal  requests  his  surety  to  pay  a 
debt  which  contains  usury,  or  stands  by  and 
permits  him  to  do  so  in  ignorance  of  the 
fact  that  it  ccratains  Usury,  and  thera^ter 
executes  his  own  obligation  to  the  surety,  be 
cannot  rely  upon  Ute  defense  of  usury  in  an 
action  against  htm  by  the  surety  for  in- 
demnity; nor  can  a-principal  set  off,  against 
a  note  which  has  been  paid  by  his  surety, 
previous  usurious  interest  paid  by  him  to 
the  creditor  of  whltb  the  surety  had  no 
notice.  But,  if  usury  was  knowingly  paid 
by  appellee,  the  mere  fact  that  appellants 
subsequently  eirecuted  a  note  therefor  will 
not  estop  them  from  relying  upon  this  de- 
fense. 

For  reasons  indicated,  the  judgment  is 
reversed,  and  cause  remanded  for  proceed- 
ings consistent  with  this  opinion. 

Pkyster,  WUte,  and  Hobaoa,  JJ.,  dis- 
sent. 
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Hobsoa,  J.,  dissenting: 

Appellee,  Adams,  filed  the  first  of  these 
actions  May  5,  1899.  He  alleged  in  that  ac- 
tion that  he  had  signed  a  number  of  notes 
as  the  surety  of  W.  H.  Blakeley  and  Hettie 
S.  Blakeley;  that  he  had  been  sued  on  the 
notes,  and  judgments  bad  been  given  against 
him,  and  he  had  been  compelled  to  pay  the 
judgments ;  that  be  had  paid  them  for  W.  H. 
Blakeley  and  Hettie  S.  Blakeley,  and  no 
part  of  the  money  had  been  repaid  to  him. 
He  aesertcd  a  lien  on  certain  land,  and 
prayed  for  personal  judgment  and  the  en- 
forcement of  the  lien.  The  notes  are  filed 
with  the  petition  and  are  all  signed  thus: 
"W.  H.  Blakeley,  Hettie  S.  Blakeley,  J.  C. 
Adams."  Mrs.  Blakeley,  under  the  statute 
then  in  force,  could  sue  and  be  sued  as  a 
single  woman.  She  filed  an  answer  in  which 
shu  denied  some  of  the  all^atitms  of  the 
petition,  and  the  ease  was  referred  to  a 
commissioner,  who  reported  that  Adams  had 
paid  the  money  on  the  notes  as  the  surety 
of  W.  H.  and  Hettie  S.  Blakeley,  and  that 
they  were  all  included  in  the  mortgage.  A 
written  contract  was  then  made,  by  whieh 
Adams  accepted  a  note  for  $3,908.36,  due  one 
year  after  date,  and  all  matters  of  defense 
were  waived  except  the  question  of  his 
having  a  lien  on  the  Haselip  property; 
and  this,  by  the  agreement,  was  to  be  sub- 
mitted to  the  court.  Subsequently,  the  ac- 
tion on  this  question  was  submitted  to  tlie 
court,  and  judgment  was  entered  in  favor  of 
Adams.  From  this  judgment  W.  H.  and 
Hettie  Blakeley  prayed  an  appeal  to  this 
court.  This  terminated  that  action  and  set- 
tled all  matters  of  controversy  there  be- 
tween' Adams  and  Mrs.  Blakeley.  When  the 
time  of  credit  secured  by  the  agreement 
with  Adams  had  expired,  and  his  debt  still 
remained  unpaid,  he  filed  the  second  of 
these  actions  to  enforce  the  written  contra et. 
He  was  then  met  by  the  plea  that  the  orig- 
inal notes  whieh  he  had  set  up  in  his  peti- 
tion in  the  other  case,  and  whidi  he  had  paid 
as  surety  for  Mrs.  Blateley,  contained  asuiy 
paid  to  the  holder  of  those  notes  before 
Adams  was  nued  upon  them.  To  this  plea 
Adams  replied,  setting  up  the  estoppel  by 
the  proceeding  had  in  the  former  ease,  and 
the  court  held  the  estoppel  good.  The  ques- 
tion before  us  Is,  Was  this  correetT 

If  the  notes  which  Adams  had  paid  were 
for  any  reason  unenforceable,  and  he  had 
paid  money  whieh  he  was  not  l^lly  bound 
to  pay.  tills  defense  should  have  been  pre- 
sented in  the  suit  which  Adams  brought  to 
recover  the  money  whic^  he  had  paid  for 
Mrs.  Blakeley  and  as  her  surety.  His  right 
of  action  in  that  suit  was  for  money  paid 
for  Mrs.  Blakeley  and  at  her  requMt.  It 
was  a  suit  upon  the  implied  contract  to  re- 
imburse him.  If  there  was  a  want  of  (Con- 
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sidfltation  for  the  debt,  or  any  reason  why 
she  should  not  reimburBe  bim,  that  reason 
should  have  been  set  up  in  tbat  action.  She 
could  not  set  up  part  of  her  defenaee  there, 
and  litigate  them  or  agree  on  a  judgment 
to  be  entered,  and  after  this,  when  the  judg- 
ment is  sought  to  be  enforced,  go  back  and 
set  up  a  defense  that  ought  to  have  been 
presented  then.  7'urner  v.  G»W,  105  Ky. 
414,  40  8.  W.  311;  Bethel  v.  Dvratl,  22  Ky. 
L.  Rep.  1801,  61  S.  W.  699. 

The  defense  now  made  is,  in  effect,  that, 
<m  account  of  usury  contained  in  them,  the 
notes  paid  by  Adams  did  not  amount  to  $3,- 
908.35;  that  Adams  was  to  this  extent  not 
legally  bound  to  pay  the  creditors,  and  Mrs. 
Blakeley  was  therefore  not  legally  bound  to 
pay  him,  and  her  note  to  this  extent  is  with- 
out consideration.  If  this  was  true  the  de- 
fense should  have  been  set  up  in  the  first  ac- 
tion, and  was  concluded  by  the  settlement 
then  made ;  for  a  litigant  cannot,  when  sued 
upon  a  cause  of  action,  settle  the  case,  and 
so  get  time  on  the  debt,  without  being  con- 
cluded on  all  defenses  then  existing  against 
the  payment  of  the  debt.  The  note  for 
$3,908.35  which  Mrs.  Blakeley  executed  to 
Adams  is  based  on  a  good  consideration, — 
the  settlement  of  that  suit  and  the  getting 
of  twelve  months'  time  on  the  debt.  It 
is  true  a  ocmipTomiae  of  usury  will  not  be 
enfOToed,  but  this  was  not  a  compromise  of 
usury.  No  usury  will  be  paid  to  Adams 
when  Che  note  for  $3,908.35  is  collected.  He 
will  only  be  repaid  the  money  he  has  paid 
out.  If  any  usury  was  embraced  in  the  orig- 
inal debt,  that  usury  was  paid  to  the  hold- 
ers of  the  notes  when  Adams  paid  off  the 
judgments  rendered  against  him.  If  he  had 
included  in  the  note  for  $3,908.35  usurious 
interest  up  to  the  settlement  on  the  amount 
be  had  paid,  then  the  settlement  would  have 
been  a  compromise  of  usury;  but  when  this 
was  not  done,  and  the  only  thing  put  in  the 
note  was  the  amount  he  had  paid  and  l^^l 
interest,  the  settlement  by  Mra.  Blakeley  was 
simply  a  waiver  on  her  part  to  insist  on  an 
objection  that  part  of  the  money  had  been 
paid  by  the  surelgr  when  he  was  not  legally 
liable  for  it;  and  this  waiver  she  made  to 
get  the  suit  settled  and  time  given  on  the 
debt.  There  was  therefore  no  vice  in  the 
contract.  If  she  had  paid  Adams  the  note 
for  93^08.35  at  maturity,  could  she  vithin 
a  year  have  sued  him  to  recover  usury  em- 
braced in  the  original  notes?  The  right  to 
recover  usury  exists  only  against  the  usurer, 
not  against  one  who  has  only  gotten  back 
the  money  he  has  paid  out  with  legal  inter- 
est. The  statute  neither  1^  its  language  nor 
spirit  Bustaim  the  result  contended  for.  It 
is  as  follows:  "I^egal  interest  shall  he  at 
the  rate  of  98  npon  9100  for  one  year  and 
at  the  same  rate  fOr  a  greater  or  less  sum, 
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and  for  a  longer  or  shorter  time."  Ky.  Stat. 
9  2218.  "All  contracts  and  asauranoes  made, 
directly  or  indirectly,  for  the  loan  or  for- 
bearance of  money,  or  other  thing  of  value, 
at  a  greater  rate  than  legal  interest,  shall 
be  void  for  the  excess  over  the  legal  inter- 
est. The  amount  loaned  with  legal  interest 
may  be  recovered  on  any  such  contract  or 
assurance;  but  if  the  lender  refuse,  before 
suit  brought,  a  tender  of  the  principal,  with 
legal  interest,  he  shall  pay  the  costa  of  any 
suit  brought  on  such  contract  or  assur- 
ance. 1.  A  court  of  equity  may  grant  re- 
lief for  any  such  excess  of  interest,  and  to 
that  end  compel  the  necessary  discovery 
from  the  lender  or  forbearer.  2.  Such  ex- 
cess of  interest  may  be  recovered  from  the 
lender  or  forbearer,  although  the  payment 
thereof  was  made  to  the  assignee.  3.  Par- 
tial payment  on  a  debt  bearing  interest 
shall  be  drat  applied  to  the  extinguishment 
of  the  interest  then  due."  Ky.  Stat.  S  2210. 
This  makes  6  per  cent  the  legal  interest  and 
declares  all  contracts  for  a  greater  rate  void 
for  the  excess  over  the  legal  interest.  The 
imount  loaned,  with  legal  interest,  may  be 
recovered;  if  the  lender  refuse  a  tender  of 
the  principal  witii  legal  interest,  before  suit 
brought,  be  must  pay  the  cost  of  the  suit; 
and  usury  which  is  paid  may  be  recovered 
from  the  lender  or  forbearer,  though  paid  to 
the  assignee ;  but  the  statute  does  not  make 
the  surety  liable  where  he  has  paid  the  debt 
for  his  principal  and  the  principal  after- 
wards reimburses  bim  in  the  amount  he  has 
paid  out.  In  McCrae  v.  Ounter,  14  Ky.  h. 
Rep.  5,  18  S.  W.  1034,  a  note  which  con- 
tained usury  was  paid  by  the  surety,  who 
took  a  mortgage  from  the  principal  to  in- 
demnify him.  In  a  suit  by  the  surety  to 
foreclose  the  mortgage  it  was  pleaded  that 
there  was  usury  in  the  debt  which  the  sure- 
ty had  paid.  The  plea  was  held  bad,  al- 
though made  by  a  junior  mortgagee,  uid 
although  the  principal's  right  to  recover  the 
usury  from  the  creditor  was  barred  by  lim- 
itation. The  court  said:  "The  party  re- 
ceiving the  usury  is  alone  responsible,  but 
the  endeavor  is  to  make  third  parties  liable, 
for  the  reason,  doubtless,  that  time  bars  the 
recovery  as  against  the  original  creditors." 
See  also  Deatljf  v.  Ralla,  3  Ky.  L.  Rep.  386. 
That  case  is  not  near  so  strong  for  the  sure- 
ty as  the  one  before  ua,  for  here  there  is  not 
only  a  note,  but  on  agreed  judgment  fixing 
the  amount  of  the  dAtor's  liability  to  the 
surety,  and  after  this  for  the  first  time  a. 
plea  of  usury  is  presented.  The  decision 
rests  on  the  rule  universally  ree<^i2ed, 
that,  where  the  surety  pays  the  debt  with- 
out notice  of  usury  in  it,  the  principal  can- 
not set  up  the  usury  as  a  defense  when  sued 
by  the  surety  for  reimbursement.  Ford 
Keith,  1  Mass.  139,  2  Am.  Dee.  ^^huraton 
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T.  PrmtiM,  1  Mich.  193 ;  Whitehead  v.  Peck, 
1  Oa.  140;  Jones  v.  Joyner,  8  Ga.  562;  Jack- 
ton  V.  Jaekton,  51  Vt.  253,  31  Am.  Rep.  688 ; 
Maples  V.  Cow,  74  Ga.  701 ;  Roe  v.  Kiaer,  62 
Ark.  92,  64  Am,  St.  Rep.  288,  34  S.  W.  534; 
1  Brandt,  Suretysihip,  {  216.  The  reason 
for  tbiB  rule  is  that  the  suretj  pays  at  the 
request  of  his  principal,  and  a  man  cannot 
set  up  usury  against  one  who  pays  the  debt 
at  his  request  Wendlebone  v.  Parks,  18 
Iowa,  646;  Polhill  v.  Brown,  84  Ga.  338,  10 
B.  E.  921;  Pence  v.  Christman,  15  Ind.  267. 
In  this  case,  Adams  having,  so  far  as  ap- 
pears, no  notice  of  usury  in  the  notes,  and 
they  purporting  on  their  face  to  be  valid,  he 
was  justified  in  paying  them,  and  his  pay- 
ment must,  under  the  authorities,  be  con- 
sidered as  made  at  the  request  of  Mrs. 
Btakeley,  and  she  eamiot  set  up  usury  in 
the  notes  i^ainst  him.  Adams  did  not  take 
an  aasignmoit  of  the  notes  and  sue  as  the 
assignee  of  the  original  creditors,  but  it  will 
illustrate  the  question  to  see  how  he  would 
stand  if  he  had  sued  as  assignee  <^  the  notes 
in  tiie  first  aetitm.  Nothing  is  better  set- 
tled in  Sentudcy  than  that,  if  Adorns  had 
brouj^t  the  first  action  as  assignee  ctf  the 
notes,  he  could  not,  upm  the  facts  stated, 
be  now  met  with  the  plea  of  usuiy.  In 
Btone  T.  MoOonnell,  1  Dur.  6B,  a  guardian 
assigned  to  hia  ward  on  arriving  at  age  a 
note  which  poitalned  usury.  The  ward  todc 
a  new  note  from  tlie  obligor,  and  when  suit 
was  filed  on  this  note  he  pleaded  usury.  Hie 
court  held  that  the  execution  of  the  new  note 
was  a  payment  of  the  old  one,  and  that  Uta 
assignee  was  not  contaminated  with  the 
usurious  contract.  This  case  followed  Breok- 
mridge  v.  OhwiMtl,  3  J.  J.  Marsh.  12,  and 
it  has  been  followed  in  a  number  of  eases 
since.  Thus,  in  Beall  t.  Bethel,  3  Ky.  L. 
Bep.  397,  a  note  was  given  for  moonshine 
whisky,  and  was  assigned.  The  <Aligor  ex- 
ecuted a  new  note  to  the  assignee.  It  was 
held  that  the  new  note  was  valid.  This  was 
followed  in  Imoos  t.  Ramsey,  11  Ky.  L.  Rep. 
902;  Burks  T.  Cheefe,  11  Ky.  L.  Rep.  953, 
wid  in  other  subsequent  cases,  such  as 
Stephenson  v.  Shirlej/,  22  Ky.  L.  Rep.  1169, 
60  8.  W.  387.  One  reason  given  for  the  rule 
is  that  the  assignee  has  lost  his  recourse  on 
the  assignor,  and,  as  he  has  been  induced  to 
do  this  or  alter  his  position  for  the  worse 
by  the  act  of  the  obligor  in  giving  him  the 
new  note,  the  latter  will  not  be  allowed  to 
set  up  an  infirmity  in  the  note,  and  thus 
throw  a  loss  on  the  assignee  which  he  might 
not  have  sustained  otherwise.  The  same 
principle  applies  here,  for  Adams,  when  he 
accepted  the  new  note  of  Mrs.  Blakeley,  and 
waited  a  year  upon  her  promise  to  pay  the 
debt,  according  to  the  agreed  judgment,  lost 
all  opportunity  to  reclaim  the  usuiy  he  had 
paid  on  the  original  note,  and,  if  the  plea  of ' 
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usury  is  now  sustained  against  him,  he  will 
suffer  a  loss  without  remedy. 

None  of  the  cases  cited  in  the  opinion  are 
in  point;  nor  has  any  case  in  any  other  state 
been  found  sustaining  the  conclusion  the 
court.  Hie  eases  cited  were  all  against  the 
usurer  or  person  who  had  received  the  usury. 
The  case  of  Shirley  v.  Stephenson,  104  Ky. 
518,  47  8.  W.  581,  was  again  before  this 
court  (22  Ky.  L.  Rep.  1159,  60  8.  W.  387), 
and,  it  appearing  that  the  assignee  had  paid 
value  for  the  notes,  it  was  held  the  usury 
could  not  be  pleaded  against  her  after  a  re- 
newal of  the  notes  to  her.  Tlie  court  is  cer- 
tainly driven  to  a  moet  anomalous  position 
when  it  rests  ite  decision  on  the  ground  tiiat 
an  innocent  surety  who  has  paid  the  debt  ctf 
his  principal  stands  in  a  less  favored  posi- 
tion than  an  assignee  who  has  shaved  the 
note  or  bought  it  at  a  discount,  and  in  ef- 
fect that,  if  Mrs.  Blakeley  had  paid  Adams  at 
the  maturity  of  tiie  93,908.36  note,  she 
mif^t  within  a  year  have  sued  him  and  re- 
covered the  usury  in  the  original  notes  whidi 
be  had  paid.  The  consideration  of  the  note 
for  93,908.36  waa  not  usurious.  It  repre- 
sented only  the  amount  Adams  had  actually 
paid  out,  and  was  supported  by  the  loss  <rf 
the  money  to  him,  the  giving  erf  time  on  the 
debt,  and  settlonait  of  the  fwmer  suit.  See  I 
if  am  V.  Bank  of  Slkton,  104  Ky.  862»  48 
S.  W.  413. 

The  nsnry  statute  Is  not  essentially  dif- 
ferent from  that  against  gaming.  Ky.  Stat. 
S  1956,  If  this  had  been  a  gaming  debt, 
and  Adams  as  surety  had  paid  the  note,  and 
had  then  sued  for  reimbursemmt  and  ob- 
toined  a  judgment  for  the  money  he  had 
paid  out  as  surety,  and  collected  the  judg- 
ment would  anybody  suppose  that  he  could 
be  sued  aud  made  liable  for  the  amount  so 
collected,  although  he  was  in  good  faith 
throughout  the  transaction,  and  only  waa  . 
his  friend's  surety  as  an  accommodation  | 
without  knowing  the  real  consideration  of 
the  note!  Yet  this  is  in  effect  the  case  we 
have ;  for  it  is  not  alleged  Uiat  Adams  knew 
of  any  infirmity  in  the  notes.  On  tiieir  face 
th^  purported  to  he  for  a  valuable  consid- 
eration, and  when  he  paid  the  debte,  as  be 
innocently  did,  the  Blakeleys  had  an  ade- 
quate remedy  against  the  lenders  who  had 
collected  the  usoiy,  at  least  after  tiiey  set- 
tled with  Adams ;  and  it  is  their  own  faulty 
and  not  his,  if  th^  have  sustained  any  loss.  t 
There  is  nothing  in  the  record  to  indicate 
that  there  was  anything  in  the  transaction 
of  a  device  to  hide  the  usury,  or  to  protect 
the  usurer  in  retaining  it,  and  the  surety 
should  not  suffer. 

I  therefore  dissent  from  the  opinion  of  the 
court. 

Petition  for  rehearing  overruled.  i 
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CLEVELAND,   CINCINNATI,  CHICAGO, 
&  ST.  LOUIS  RAILWAY  COMPANY, 

V. 

Jomei  L.  DBUIEN. 

(  Ky  ) 

1.  The  courts  of  one  state  will  upbold 
m  eemtraet  made  In  anotber  where  It 
waa  valid,  limiting  tbe  liability  of  a  car- 
rier for  low  of  property  In  Ita  poasenlon 
for  transportatloD,  by  lire  not  caosed  itj  Ita 
negligence,  where  the  losa  occurred  In  the 
state  where  the  contract  was  made,  although 
the  shipment  was  to  extend  into  tbe  state 
where  the  action  is  brought,  1^  the  Constitu- 
tion of  which  tbe  contract  would  tkave  been 
InvaUd. 

8.  A  eontraet  aafelr  *o  earr^  property 
from  one  state  to  another,  and  dellTcr 

tt  at  8  point  In  the  latter,  la  broken  In  tbe 
former  state  when  a  fire  consumes  tbe  prop- 
erty there  so  as  to  prerent  tbe  further  per- 
formance of  the  contract. 

(May  12.  1904.) 

AFPHAL  hy  defendant  frop  &  judgment 
of  tbe  Common  Pleas  Division  of  the 
Circuit  Court  for  Jefferson  County  in  plain- 
tiff's &vor  in  an  action  brought  to  recover 
the  value  of  property  destroyed  while  in 
defendant's  possession  for  tnusportatum. 
Aeoerssdp 

The  facts  are  stated  in  tiie  opinion. 

Mr.  Johm  T.  Dye,  with  Metmra^  Bvm- 
ptanrt  Bumatli  tt  Hnmphroy,  for  ap- 
pellant: 

The  contract  of  carriage  having  been  made 
in  Illinois,  and  the  contract  having  been 
partly  performed  in  that  state,  the  law  of 
Illinois  must  govern  the  transaction. 

McDaniel  v.  Chicago  d  V.  W.  R.  Oo.  24 
Iowa,  412;  Hazel  v.  Chicago,  M.  d  8t.  P.  R. 
Oo.  82  Iowa,  477,  48  N.  W,  926 ;  Western  <£ 
A.  R.  Co.  V.  Batpoaition  Cotton  Mills,  81  Ga. 
522,  2  L.  R.  A.  102,  7  S.  E.  916;  Rj/an  v. 
Missouri,  K.  A  T.  R.  Co.  65  Tex.  13,  67  Am. 
Rep.  589;  Talbert  v.  Merchants'  Despatch 
Transp.  Co.  41  Iowa,  247,  20  Am.  Rep.  589; 

5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  302; 
O'Regan  v.  Cwiard  8.  8.  Co.  160  Maes.  356, 
39  Am.  St.  Rep.  484,  35  N.  E.  1070;  Te- 
cumseh  Mills  v.  Louisville  d  N.  R.  Co.  108 
Ky.  572,  49  L.  R.  A.  557,  57  S.  W.  9;  Ohio 

6  M.  R.  Co.  v.  Tahor,  98  Ky.  504,  34  L.  R. 
A.  685,  32  S.  W.  168,  36  S.  W.  18. 

Under  the  law  of  Illinois  this  contract  was 
valid. 

Adams  Exp.  Go.  v.  Eaynes,  42  111.  89; 
Anchor  Line  v.  Knowlea,  68  III.  150;  Mer- 
chants' I>espatoh  Trangp.  Co.  v.  Theilbar, 

Nora. — For  conflict  of  iawB  as  to  limitation 
of  carrier's  common-law  liability,  see  also  note 
to  Hugbes  V.  PennsylTsnia  B.  Co.  63  Ii.  B.  A. 

326. 
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86  Dl.  71;  Mvrehanta'  DeapatOi  Tran*p.  Oo. 
V.  Leysor,  89  lU.  43;  Btaok  T.  Wabash,  8t. 
L.  d  P.  R.  Oo.  Ill  111.  351,  63  Am.  Rep. 
628;  Brotm  t.  LouimHlh  4  If,  B.  Co.  36  DL 
App.  140;  Pirgt  Nat.  Bank  v.  Lake  Erie  d 
W.  R.  Oo.  66  III.  App.  21;  Oppenheimor  v. 
United  States  Exp.  Oo.  69  lU.  68,  18  Am. 
Rep.  596;  York  Mfg.  Co.  v.  lUinoia  C.  R.  Oo. 
3  Wall.  107,  18  L.  ed.  170;  Oau  t.  Tetsas  d 
P.  R,  Co.  61  O.  C.  A.  76,  118  Fed.  01;  S 
Cyc.  Law  A  Proc  p.  M2;  XrfwtmZIe  d  TS. 
R.  Oo.  V.  Broumlee,  14  Bush,  693. 

Section  196  of  the  Constitution,  whoi 
properly  construed,  does-  not  apply  to  this 
case. 

LouiaviUe  d  N.  B.  Oo.  v.  Bubank,  184  U. 
S.  27,  40  L.  ed.  416,  22  Sup.  Ct.  Rep.  277; 
Missouri  P.  B.  Co.  t.  fiAenoood,  84  Tex.  12S, 
17  L.  R.  A.  643,  4  Inters.  Com.  Rep.  240, 
19  8.  W.  4fi5. 

To  apply  the  2d  dause  of  S  196  to  a  ship- 
mmt  like  the  one  here  involved  would  be 
to  contravene  the  Constitution  of  tbe  Unit- 
ed States  giving  power  to  Congress  to  reg- 
ulate oommerce  betweoi  the  states. 

Lottert/  Case,  188  U.  S.  S44,  47  L.  ed. 
496.  28  Sup.  Ct.  Rep.  321 ;  Lowiaville  d  N. 
R.  Co.  V.  EuhatOt,  184  U.  8.  42,  46  L.  ed. 
422,  22  Sup.  Ct.  Rep.  277;  Ohiaago,  M.  d 
8t.  P.  B.  Co.  T.  Solan,  m  V.  8.  183,  42  L. 
ed.  688,  18  Sup.  Ct;  Rep.  280. 

Even  if  the  law  of  lUinois  is  not  to  gov- 
ern Oiis  ease  because  it  is  the  law  of  the 
plaoe  of  cmtractk  yet  it  is  the  law  of  the 
place  where  the  aoddent  liappened;  and 
the  rule  in  reference  to  torts,  as  well  as  to 
contracts,  is  that  they  are  governed  by  Uie 
'lex  loot. 

Pennaglcania  B.  Oo.  t.  Hughes,  101  U.  S. 
477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep.  132, 
Affirming  202  Fa.  222,  63  L.  R.  A.  613,  97 
Am.  St.  Rep.  713,  51  Atl.  990;  Hudson  v. 
Northern  P.  R.  Co.  92  Iowa,  231,  64  Am. 
St.  Rep.  550,  60  N.  W.  608 ;  Dams  v.  OM- 
cago,  M.  d  8t.  P.  B.  Co.  93  Wis.  470,  83 
L.  R.  A.  654,  67  Am.  St.  Rep.  936,  67  N.  W. 
16.  1132;  Keuer  t.  OMeago,  M.  d  St.  P.  B. 
Co.  6  8.  D.  668,  2S  L.  R.  A.  81,  40  Am.  St. 
Rep.  898,  69  N.  W.  046;  MacDonald  v. 
Grand  Trunk  B.  Co.  71  K.  H.  448,  60  L. 
R.  A.  448.  03  Am.  St.  Rep.  660,  62  Atl.  982; 
Louisville  dTS.R.  Co,  v.  WUthm,  105  Ky. 
3,  41  L.  R.  A.  614,  43  S.  W.  711;  LouisvilU 
d  J.  Ferry  Co.  T.  KentuOey,  188  U.  8.  386, 
47  L.  ed.  S13,  23  Sup.  Ct  Rep.  463. 

Messrs.  Oeoii^  8.  Fvltom  and  Jolu  A. 
F«ltoB,  with  Messrs.  Falxlel^  Btraiu, 
4fc  Falrlelcli,  for  appellee: 

The  contract  limiting  the  liability  of  the 
carrier  is  against  the  public  policy  of  the 
state  of  Kentucky,  and  will  not  be  enforced 
by  the  courts  of  Kentucky,  whatever  may 
be  the  law  of  the  place  where  the  contract 
was  made.  <^  i 
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Ky.  Const,  fi  196;  9  Cyc.  Law  &  Proo.  p. 
660;  Chatemtf  v.  Bnutlton  Submarine  Teleg. 
Co.  [1891J  I  y.  B.  79,  63  L.  T.  N.  S.  739,  3!) 
Week.  Rep.  65 ;  Rousillon  t.  Rousillon,  L.  R. 
14  Ch.  Dir.  357»  49  L.  J.  Ch.  N.  8.  338.  42  L. 
T.  N.  a  679,  28  Week.  Rep.  623,  44  J.  F. 
663;  Armttrong  T.  Beat,  112  N.  C.  59,  25 
L.  R.  A.  188,  34  Am.  St  Rep.  473,  17  S.  E. 
14;  Vomuffi  T.  Camp,  18  N.  J.  L.  326,  25 
Am.  Dee.  476;  Dearing  v.  MoKittnon  Daah 
d  Hardware  Co.  165  N.  Y.  78>  80  Am.  St. 
Rep.  708,  68  N.  E.  773;  Pope  v.  Hanke,  IDS 
HI  017,  28  L.  R.  A.  668,  40  N.  E.  830; 
Wight  V.  Rindekopf,  43  Wis.  344;  Oeoanyan 
V.  Wineheater  Jtepeating  Arms  Co.  103  U. 
S.  261,  20  L.  ed.  639;  ClArk  r.  Tmmer,  100 
Ky.  276,  88  8.  W.  11;  Bogen  v.  Bmns,  100 
1^.  206,  38  S.  W.  483;  Chicago,  B.  d  Q.  B. 
Uo.  V.  Gardiner,  51  Neb.  71,  70  N.  W.  508; 
The  Kmatngton,  183  U.  8.  263,  46  L.  ed. 
100,  22  Sup.  Ct.  Rep.  102;  Liverpool  d  O, 
W.  Steam  Co.  t.  Pheniat  Ins.  Co.  120  U.  S. 
397,  32  L.  ed.  788,  0  Sap.  Gt  Rep.  469; 
Loweville  dW.B.  Co.  t.  Broumiee,  14  Bush, 
690. 

Seetlon  106  of  the  Cmutitution  ia  indu- 
uve  of  and  applicable  to  a.  shipment  from 
a  point  in  another  state  to  a  point  in  this 
state. 

Ohio  d  M.  R.Co.'v.  Tabor,  08  Ky.  603. 
34  L.  R.  A.  686,  32  S.  W.  168,  36  8.  W. 
18;  TeoumMft  UilU  t.  LoutSffilte  d  N.  A. 
Co.  108  Ky.  672,  40  L.  R.  A.  667,  67  8.  W. 
0;  Chioago,  B.  d  Q.  R.  Co.  t.  Gardiner,.  61 
Neb.  71,  70  N.  W.  608;  Bohulee-Berge  t. 
Tbn  (hiildhall,  58  Fed.  796;.  Sprechels 
Bugar-Ref.  Co.  t.  The  GImmavM,  60  Fed. 
472;  Dt/ke  v.  Erie  B.  Co,  45  N.  Y.  113,  6 
Am.  Rep.  43 ;  Pennaglvania  Co.  T.  Fairehild, 
69  111.  260. 

To  apply  the  provisions  of  S  106  to  a 
shipment  like  the  one  here  involved  would 
not  be  to  contravene  the  Constitution  of 
the  United  States  givii^  power  to  Congress 
to  regulate  commerce  between  the  states; 
nor  would  it  be  to  deprive  the  defmdant  of 
its  property  without  due  process  of  law, 
nor  to  deny  it  the  equal  protection  of  the 
laws. 

Hart  V.  Chioago  d  N.  W.  R.  Co.  60  Iowa, 
485,  29  N.  W.  597 ;  Pennsylvania  R.  Co.  v. 
Hughes,  191  U.  S.  477,  48  L.  ed.  268,  24 
Sup.  Ct.  Rep.  132. 

The  common  carrier  in  this  case,  under 
tht;  common  law,  is  liable  as  insurer. 

4  Elliott,  Railroads,  1545;  Hall  v.  Ren- 
fro,  3  Met.  (Ky.)  51;  Louisville,  C.  d  L.  R. 
Co.  V.  Bedger,  0  Busli,  645,  15  Am.  Bcp. 
740. 

O'Reor,  J.,  delivered  the  i^nion  of  the 
court: 

The  appellant,  Cleveland,  Cincinnati,  Chi- 
cago, &  St.  Louis  Railway  Company,  ieu'u^ 
66  L.  R.  A. 


Ohio  and  Indiana  corporation,  operating  a 
line  of  railroad  connecting  Peoria,  in  the 
state  of  Illinois,  with  Louisville,  in  the 
state  of  Kentucky.  The  latter  city  is  one 
of  the  termini  of  its  railroad.  On  the  20th 
day  of  July,  1899,  the  appellee  delivered  to 
the  appellant  at  Peoria,  Illinois,  16  horses, 
being  one  car  load,  to  be  transported  by  the 
appellant  over  its  line  of  railroad  from 
Peoria  to  Louisville,  there  to  be  delivered  by 
the  appfllaut  to  its  connecting  line  for 
transportation  to  Bardstown,  in  Nelson 
county,  Kentucky.  The  shipment  was  a 
through  one  from  Peoria,  Illinois,  to  Bards- 
town, Kentucky.  The  railroad  company,  at 
the  time  it  received  the  horses,  made  and 
delivered  to  the  appellee  a  through  bill  of 
lading,  providing  for  the  delivery  to  its 
connecting  line  at  Louisville,  which  con- 
tained stipulations  limiting  its  liability  for 
loss  or  damage  to  the  property  while  in 
transit.  On  appellant's  line  of  railroad  at 
a  point  in  the  state  of  Illinois  the  car  in 
which  appellee's  horses  were  caught  fire 
while  the  train  was  running,  whereby  three 
ol  the  burses  were  killed,  and  two  others 
so  severely  injured  as  to  practically  de- 
stroy Uieir  value.  This  suit  was  brou^t 
on  the  contract  of  carriage  to  recover  of  ap- 
pellant the  damages  sustained  by  appellee 
for  the  loBS  and  injuries  named.  The  pe- 
tition charged  the  loss  and  damage  in  this 
language:  "HaintifF  avers  that  while  said 
horses  were  in  transit  and  being  transport- 
ed by  defendant  under  its  said  agreement, 
and  by  the  negligence  of  the  defendant,  three 
of  said  horses  were  killed,  or  so  injured  that 
they  died  therefrom  within  less  Uian  seven 
days,  and  two  others  severely  injured,  so  aa 
to  greatly  impair  their  value;  all  of  whidi 
injuries  were  received  and  incurred  on  de> 
fendant's  line  of  railway  in  the  state  of 
Illinois,  while  in  defendant's  custody  and 
under  its  control,  and  on  said  day  of  July, 
1899, — all  to  the  damage  of  the  plaint)^ 
in  the  sum  of  91,376."  The  answer  denied 
the  eharge  of  negligoice.  By  the  sectmd 
paragraph  of  the  answer  the  railway  com- 
pany pleaded  that  the  horses  were  delivered 
to  it  in  Illinois;  that  the  bill  of  lading 
evidencing  the  contract  between  the  parties 
was  there  signed  by  the  railway  oompany 
and  the  plaintiff,  through  his  agent;  that 
this  bill  of  lading  provided  that  the  railway 
company  should  not  be  responsible  for  any 
injury  occasioned  to  the  horses  by  fire  not 
tlie  result  of  the  negligence  of  the  railway 
company;  that. the  only  injury  received  by 
the  horses  was  from  an  accidental  fire,  which 
was  not  the  fault  of  the  railway  company; 
that  this  stipulation  in  the  hill  of  ladkig 
was  valid  by  the  law  of  the  state  of  Illinois; 
that  the  contract  of  shipment  was  made  in 
Illinoiii;  that  the  carriage  .b^an  in  .that 
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state,  and  that  the  fire  occurred  in  that 
state.  Other  defenses  were  tendered  in  ad- 
ditional paragraphs  of  the  answer,  but  a  de- 
murrer, was  sustained  to  them. 

In  view  of  the  conclusion  at  which  we 
have  arrived,  we  do  not  deem  it  necessary  to 
notice  ftirther  the  defenses  held  bad  on  de- 
murrer. The  demurrer  was  overruled  as 
to  the  first  two  paragraphs.  The  effect  of 
the  ruling  of  the  court  was  to  hold:  (1) 
That  the  stipulation  limiting  the  liability 
of  the  carrier  for  loss  or  damage  resulting 
from  fire  not  caused  by  its  negligence  is  a 
valid  stipulation,  enforceable  against  the 
plaintiff  in  this  action.  (2)  lliat,  there- 
fore, the  denial  of  negligence  is  a  sufficient 
plea. 

Upon  the  issue  whether  the  fire  was  the 
result  of  appellant's  negligence  the  jury 
found  a  verdict  for  the  railroad  company. 
Upon  motion  for  a  new  trial  made  by  the 
plaintiff  the  court  retracted  its  ruling,  and 
held  that  the  stipulation  contained  in  the 
bill  of  lading  limiting  the  liability  of  the 
carrier  is  not  an  enforceable  one  in  this 
action.  The  new  trial  was  consequently 
granted.  At  the  second  trial  precisely  the 
same  evidence  was  introduced  as  upon  the 
first.  The  court  peremptorily  directed  the 
jury  to  find  the  plaintiff's  damages,  about 
which  there  was  really  little  or  do  dispute. 
This  ruling  of  the  trial  court  presents  the 
real  question  for  decision  here,  which  is. 
Was  the  s'tipulaticm  in  the  bill  of  lading 
valid  as  a  defense  to  this  action? 

It  is  claimed  by  appellant,  and  conceded 
by  appellee,  that  the  contract  is  to  be  re- 
garded as  an  Illinois  contract,  and  there- 
fore to  be  construed  and  given  effect  ac- 
cording to  the  laws  of  the  state  of  Illinois. 
But  appellee  makes  this  concession  with 
the  proviso  that  the  terms  of  the  contract 
do  not  contravene  any  general  public  policy 
of  the  state  of  Kentucky.  The  rule  for  the 
construction  of  contracts  made  in  one  coun- 
try to  be  performed  wholly  or  in  part  in 
another,  as  applied  by  the  courts  of  Amer- 
ica and  England,  is  a  common-law  rule.  It 
is  the  result  of  the  efforts  of  the  courts  to 
enforce  the  agreement  of  the  parties  to  the 
undertaking.  Foremost  in  such  an  inquiry, 
where  the  instrument  itself  is  silent  or  am- 
biguous upon  a  given  point,  is  to  find  the 
intention  of  the  parties,  to  the  end  of  giv- 
ing it  effect.  It  is  presumed  where  the  con- 
tract is  made  in  one  country,  to  be  per- 
formed wholly  in  another,  that  the  laws  of 
the  latter  were  in  the  minds  of  the  contract- 
ing parties,  and  that  the  terms  of  the  con- 
tract were  made  with  respect  thereto.  But 
where  the  agreement  was  to  be  performed 
partly  in  the  country  where  made  and  part- 
ly elsewhere  the  general  rule  seems  to  be 
that  the  laws  of  the  country  where  the  oon- 
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tract  was  made  were  in  the  contemplation  of 
the  parties  as  to  its  legal  meaning  and  effect, 
and  it  will  be  construed  and  enforced  ac- 
cordingly. 2  Parsons,  Contr.  670;  Bishop, 
Contr.  S§  1391-1393.  The  text  and  authori- 
ties in  5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
302,  also  sustain  the  foregoing  statement. 
But  there  are  necessary  exceptions  to  this 
rule;  as  where  the  contract,  though  valid 
where  made,  is  immoral,  and  the  like.  Bish- 
op, Contr.  S  1382.  This  presumed  inten- 
tion of  the  parties,  being  based  upon  prob- 
ability, cannot  be  entertained — at  least, 
ought  not  to  be — when  to  do  so  would  be 
to  convict  them  of  an  intention  to  violate  a 
statute,  whether  there  is  a  penalty  attached 
to  it  or  not.  It  may  be  doubted  whether, 
in  the  general  run  of  such  transactions,  the 
parties  really  have  in  mind  the  laws  of 
either  of  the  states.  Hie  fiction  is  a  nec- 
essary convenience  contrived  by  the  courts 
to  supply  those  latencies  that  seem  to  take 
for  granted  that  the  law,  which  is  very  often 
the  outgrowth  or  the  banning  of  a  cus- 
tom, and  therefore  generally  known  and  ob- 
served, was  to  be  resorted  to  in  the  inter- 
pretation of  the  terms  of  the  agreement, 
being,  as  is  sometimes  said,  read  into  the 
agreement;  otherwise  the  contract  would 
be  meaningless,  or  so  obscure  as  to  its  mean- 
ing ^8  to  be  unenforceable,  which,  of  course, 
could  not  have  been  mutually  intended.  But 
the  rule  is  not  a  hard  and  fast  one.  Appel- 
lee urges  that  one  of  its  exceptions  is  where, 
though  it  were  the  real  intention  of  the 
parties  that  the  contract  should  be  inter- 
preted by  the  laws  of  the  country  where 
made  and  where  it  was  to  be  partly  per- 
formed, its  terms  are  in  violation  of  the 
public  policy  of  the  country  where  it  is 
sought  to  be  enforced,  the  courts  of  the  lat- 
ter will  not  enforce  such  objectionable 
terms;  that  to  do  so  would  he  to  make  the 
agreement  of  the  parties  paramount  to  the 
laws  of  the  forum,  and  to  compel  the  courts 
to  violate  the  laws  of  their  state,  which 
they  are  sworn  to  uphold,  in  order  to  carry 
into  effect  an  agreement  between  individuals. 
This  point  is  made  clear,  it  is  argued,  by  ap- 
plying to  the  attempted  enforcement  of  hhis 
contract  S  196  of  the  Constitution  of  this 
state,  which  reads  as  follows:  "Transpor- 
tation of  freight  and  passengers  by  railroad, 
steamboat,  or  other  common  carrier  shall 
he  so  regulated,  by  general  law,  as  to  pre- 
vent unjust  discrimination.  No  common 
carrier  shall  he  permitted  to  contract  for 
relief  from  its  common-law  liability,"  At 
the  common  law,  which  obtains  in  Illinois 
as  well  as  in  this  state,  a  common  carrier 
is  liable  for  loss  of  freight  in  its  eha^  o» 
curring  by  fire,  whether  or  not  caused  by  its 
own  n^Iigence,  its  liability  being  that  of 
an  insurer.  Lawson,  <^^^^^^@^(^^ 
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I'oada,  1238;  Adams  Exp.  Co.  v.  Outhrie,  9 
Bush.  78 ;  Adatna  Exp.  Co.  v.  Nock,  2  Duv. 
662,  87  Am.  Dec.  510.  But  at  common  law 
it  could  limit  its  liability  for  loss  occurriug 
by  fire  not  caused  by  its  n^ligenoe.  An* 
ohor  Line  v.  Dater,  68  111.  369 ;  Adams  Exp. 
Co.  V.  Haynes,  42  111.  89;  Anchor  Line  v. 
Knowles,  66  III.  150;  Merdhants'  Despatch 
Transp.  Co.  v.  Theilbar,  86  III.  71;  Mer- 
chants' Despatch  Transp.  Co.  v.  Leysor,  89 
111.  43;  Black  v.  Wabash,  St.  L.  d  P.  R.  Co. 
Ill  Ili.  351,  53  Am.  Rep.  628;  Brown  v. 
LouiwiUe  d  N.  R.  Co.  36  III.  App.  140; 
First  Sat.  Bank  v.  Lake  Erie  d  W.  R.  Co. 
66  111.  App.  21 ;  Illinois  C.  R.  Co.  v.  Frank- 
enberg,  54  111.  88,  6  Am.  Rep.  92;  Lavpson, 
Can.  244.  Under  S  196  of  the  Constitution 
such  contracts  can  no  lonper  be  made  in 
this  state. 

Appellee  contends  that  the  provision  of 
the  Constitution  is  the  most  emphatic  indi- 
cation poBsible  of  the  public  policy  of  this 
state  on  that  subject;  that  no  contract  to 
carry  freight  in  this  state  can  limit  the  com- 
mon-law liability  of  the  carrier  with  respect 
thereto,  wherever  made.  He  goes  further. 
He  insists  that  a  contract  by  a  common  car- 
rier to  carry  freight  anywhere,  even  if  made 
and  to  be  executed  entirely  out  of  this 
state,  if  liability  ia  sought  to  be  enforced 
under  it  in  this  state,  cannot  be  enforced 
hpie;  that  the  public  policy  of  this  state  for- 
bids its  enforcement,  if  to  do  so  would  be  to 
limit  its  common-law  liability.  The  cases 
of  The  Kensington,  183  U.  S.  263,  46  L.  ed. 
190,  22  Sup.  Ct.  Rep.  102,  and  Liverpool  d 
G.  W.  Steam  Co.  v.  Phenix  Ins.  Co.  129  U. 
S.  397,  32  L.  ed.  788,  9  Sup.  Ct.  Rep.  469, 
and  Chicago,  B.  d  Q.  R.  Co.  t.  Oardiner, 
01  Neb.  70.  70  N.  W.  508,  are  cited  and 
relied  on  as  sustaining  appellee's  position. 
An  earnest  desire  to  contribute  to  the  uni- 
formity of  the  law,  as  well  as  great  respect 
for  the  eminCTt  courts  whose  decisions  are 
inv<dced,  have  led  us  to  a  careful  examina- 
tion of  the  opinions,  and  of  what  we  under- 
stand to  be  the  prinoiple  contn^ling  them. 
In  the  case  of  The  Kenaington,  183  U.  8. 
863,  46  L.  ed.  1I»0>  22  Sup.  Ct.  Rep.  102, 
the  facts  were  these:  The  Kensington,  a 
steamer  transporting  passoigers  from  .Ant- 
werp to  New  Toric,  issued  to  a  passenger  at 
Antwerp  a  ticket  for  New  York,  which  bad 
printed  on  it  stipulations  relieving  the 
steamship  company-  from  certain  acts  of 
negligence  on  the  part  oS  its  Stfnmts.  A 
libel  was  filed  by  the  passenger  in  a  Federal 
eourt  to  recover  damages  for  the  loss  of 
baggage  belraiglng  to  the  passenger.  The 
contract  against  liability  was  relied  on  to 
defeat  a  recoverj',  and  the  laws  of  Belgium 
were  invoked  to  support  the  validity  o1  the 
contract  because  it  \vat<  made  in  Belgium, 
where  the  limitation  of  liabilitv  of  the  car- 
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rier,  even  as  against  its  own  negligence,  was 
valid.  Mr.  Justice  White,  delivering  the 
opinion  of  the  court,  said:  'testing  the 
exemptions  found  in  the  ticket  by  the  rule 
of  public  policy,  it  is  apparent  that  they 
were  void,  since  they  unequivocally  sought 
to  relieve  the  carrier  from  the  initial  duty 
of  furnishing  a  seaworthy  vessel,  for  all 
neglect  in  loading  or  stowing,  and,  indeed, 
for  any  and  every  fault  of  commission  or 
omission  on  the  part  of  the  carrier  or  his 
servants.  .  .  .  As,  however,  the  tidcet 
was  finally  countersigned  in  Belgium,  vnd 
one  of  the  conditions  printed  on  its  face  pro- 
vides  that  'all  questions  arising  hereunder 
are  to  be  settled  according  to  the  Belgiiun 
law,  with  reference  to  which  this  contract 
is  made.'  it  is  insisted  that  such  law  should 
be  applied,  as  proof  was  offered  showing 
that  the  law  of  Belgium  authorized  the 
conditions.  The  contention  amounts  to  this: 
Where  a  contract  is  made  in  a  foreign  coun- 
try, to  be  executed  at  least  in  part  in  the 
United  States,  the  law  of  the  foreign  coun- 
try, either  by  its  own  force  or  in  virtue  of 
tlie  agreement  of  the  contracting  parties, 
must  bt;  enforced  by  the  courts  of  the  United 
Stiites.  even  altliouph  to  do  *o  requires  the 
violation  of  the  public  policy  of  the  United 
States.  To  state  the  propositirai  is,  we 
think,  to  answer  it.  It  is  true,  as  a  general 
rule,  that  the  lex  loci  governs,  and  it  is  also 
true  that  the  intention  of  the  parties  to  a 
cwiitrpct  will  be  fought  out  and  enforced. 
But  both  these  elementary  principles  are 
subordinate  lo  and  qualified  by  the  doctrine 
that  neittier  by  comity  nor  by  the  will  of 
contracting  parties  can  the  public  policy 
of  u  country  be  set  at  naught.  Story,  C<Nifl. 
L.  S§  38,  244.  ...  In  the  very  nature  of 
things,  the  premise  upon  which  this  deci- 
sion must  rest  is  controlling  here,  unless  it 
be  said  that  a  contract  made  in  a  fMcign 
country,  to  be  executed  in  part  in  the 
United  States,  is  more  potential  to  over- 
thi-ow  the  public  policy,  enforced  in  the 
courts  of  Ute  United  States,  than  would 
be  a  similar  contract,  validly  made,  in  one 
of  the  states  of  the  Union.  Nor  is  the  sug- 
gestion that,  because  there  is  no  statute 
expressly  prohibiting  such  contracts,  and 
because  it  is  assumed  no  offense  against 
morality  is  committed  in  making  them, 
therefore  they  should  he  enforced  despite 
the  settled  rule  of  public  policy  to  the  con- 
trary. The  existenee  of  the  rule  of  public 
policy,  not  the  ultimate  causes  upon  which 
it  may  depwd,  is  the  criterion."  We  have 
quoted  thus  freely  fnmi  the  opinion  of  the 
learned  justice,  not  oa\j  because  it  is  the 
strongest  statement  of  the  general  principle 
on  which  appellee  relies  to  which  our  atten- 
tion has  beoi  directed,  but  also  because  we 
are  in  accord  with  it.  l%e  j>ther  Sunreme 
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Court  case  (Livei-pool  A  O.  W.  Steam -Go.  t. 
Phenia  Ins.  Co.)  ia  like  the  case  of  The 
Qeneaee  [The  Kensington].  In  each  of  these 
cases  it  is  to  be  noticed  that  the  contracts 
were  to  be  partly  performed  in  the  United 
States,  and  almost  wholly  within  their  ju- 
risdiction. In  each  of  them  the  injury  sus- 
tained, the  bi-eaeh  of  the  contracts,  was 
within  the  maritime  jurisdiction  of  the 
United  States  courts,  to  wit,  upon  the  high 
seas.  The  gist  of  these  decisions  is  that 
where  parties  contract  to  be  partly  per- 
formed in  the  United  States,  and  where  the 
breach  occurs  and  the  liability  attaches 
within  their  jurisdiction,  their  courts,  in 
construing  the  contract,  will  apply  to  it 
their  own  laws.  Neither  of  the  cases  goes 
so  far  as  to  say,  nor  do  we  understand  that 
they  intimate,  that  if  the  breach  of  a  valid 
contract  made  in  a  foreign  country  had  oc- 
curred there,  and  therefore  the  liability  of 
the  carrier  had  been  initiated  and  consum- 
mated there,  the  provisions  of  the 'contract 
would  not  have  been  a  good  defense  to  a 
suit  brought  upon  it  in  the  courts  of  the 
United  States,  although  such  provisions  were 
againfit  the  public  policy  of  the  United 
States.  The  Nebraska  case  does  not  show 
where  the  loss  occurred.  It  does  not  ap- 
pear in  its  statements  to  be  necessarily  op- 
posed to  these  views. 

The  public  policy  of  this  state  is  neces- 
sarily confined  to  the  regulation  of  its  own 
affairs  and  transactions  occurring  within  its 
sovereignty.  No  state  can  be  said  to  have 
a  public  policy  as  to  the  administration  of 
justice,  or  as  to  the  service  of  quasi-public 
agencies,  or  as  to  contracts  made  with  re- 
spect thereto,  transpiring  wholly  abroad. 
The  public  policy  of  a  state  can  no  more 
have  extraterritorial  effect  than  can  a  stat- 
ute of  the  state.  If  the  state  of  Illinois 
permits  the  making  of  contracts  by  common 
carriers  limiting  their  liability  for  loss  of 
freight  not  by  their  own  negligence,  that  is 
a  poli(y  of  that  sovereignty  which  cannot 
possibly  concern  the  state  of  Kentucky.  Such 
ciHitract  made  there,  and  to  be  performed 
there,  being  valid  there,  is  the  lawful  agree- 
ment of  the  parties  to  it.  Their  minds  have 
met,  and  the  consideration  for  it  has  been 
based  upon  that  condition  and  state  of  law. 
If  one  of  the  parties  sues  in  this  state  to 
enforce  a  liability  under  such  contract,  it 
in  no  wise  involves  the  public  policy  of  this 
state  for  our  courts  to  determine  what  the 
righta  of  the  parties  were  before  they  came 
into  court,  and  to  adjudge  that  liability 
according  to  thdr  contract,  there  being 
nothing  immoral  in  it.  But  whether  or  not 
it  would  be  enforced  here  by  granting  af- 
firmative relief,  if  its  terms  presented  a 
omnplete  defense  to  the  suit  of  the  other 
party  upon  it,  that  defense  ought  to  be  al- 
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lowed.  We  know  that  there  are  freight  rail- 
roads that  traverse  both  the  states  of  Il- 
linois and  Kentucky.  A  shipment  of  freight 
contracted,  begun,  and  ended  in  the  state 
of  Illinois  is  the  making  and  execution  of  an 
Illinois  contract.  If  sued  there  upon  it, 
•the  carrier  could  plead  its  terms  as  a  defense 
to  certain  liability  under  it.  Why  should 
the  courts  of  this  state,  if  the  complainant 
should  sue  the  carrier  here,  it  having  agents 
here  upon  whom  process  might  be  served, 
annul  a  provision  of  the  contract  that  was 
legal  where  made,  where  it  was  to  be  ex- 
ecuted, and  where  it  was  executed?  In- 
stead of  enforcing  a  valid  contract  of  par- 
ties, that  would  be  to  make  a  contract  for 
them,  which  neither  had  ever  contemplated, 
and  which  possibly  one  of  them,  at  least, 
might  have  refused  to  enter  into.  When  a 
contract  of  shipment  is  made  to  be  partly 
performed  in  another  state  where  made  and 
partly  in  this  state,  the  agreement  of  the 
onrties,  if  valid  where  made,  ought  to  bind 
them  as  to  all  rights  and  defenses  accruing 
under  the  contract  in  that  stnte,  although 
the  provision  could  not  be  binding  if  made 
here.  Bui  as  to  that  part  of  the  contract 
that  is  to  be  performed  in  Kentucky,  it  will 
be  read  in  the  light  of  the  laws  and  Con- 
stitution of  tins  state,  and  be  construed  and 
applied  accordingly.  It  will  be  conclusively 
presumed  that  the  parties  so  intended,  and 
that,  therefore,  the  provision  limiting  the 
carrier's  common-law  liability  was  not  in- 
tended to  apply  to  that  part  of  the  shipment 
that  was  to  be  performed  here ;  for  the 
court  will  not  presume  that  the  parties  in- 
tended either  a  vain  or  illegal  thing.  That 
contracts  to  be  performed  partly  in  two 
states  will  be  construed  according  to  the 
laws  of  each  of  the  states  relating  to  the 
portions  to  be  performed  there,  respectively, 
is  sustained  in  Bishop  on  Contracts,  §  1304. 
If  shipper  and  carrier,  by  entering  into  the 
contract  beyond  this  state,  could  incorporate 
binding  provisions  in  it,  limiting  the  duties 
and  liabilities  of  carriers  in  this  state  not- 
withstanding the  prohibition  of  the  Consti- 
tution, it  would  be  to  put  the  bargains  of 
individuals  above  the  organic  law,  and  to 
substitute  them  for  that  public  policy  ex- 
ercised by  the  state  for  the  best  welfare  of 
the  whole  people  as  an  organized  society. 
This  they  ouf^t  not  and  will  not  be  permit- 
ted to  do. 

The  test  then  comes,  When  and  where  did 
the  liabili^  under  the  contract  before  us  oc- 
cur T  It  is  admitted  and  it  Is  elear  that  H  is 
an  Illinoia  contract  that  Is  valid  in  that 
state,  and  that  it  was  to  be  partly  performed 
in  that  state.  While  being  so  performed,  it 
was  broken  there.  Appellee  contends  that 
the  contract  hound  the  Carrier  to  deliver 
the  horses  at  the  agreed  destination,  wUdi 
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was  in  Kentucky,  and  that  the  failure  to  de- 
liver was  the  breach  of  the  contract,  which 
occurred  in  thia  Btste.  But  the  contract  was 
not  only  to  deliver;  it  was  also  to  safely 
carry.  It  wag  broken  in  IllinoiB  when  the 
horses  were  killed.  A  cause  of  action  upon 
thti  contract  instanUy  arose.  A  suit  could 
have  been  maintained  there  that  moment 
for  its  breach.  The  agreement,  the  duty  of 
the  carrier,  its  failure,  if  it  did  fail,  and 
its  contract  immunity  front  that  cause  of 
loss  all  arose  under,  and  are  to  be  controlled 
by,  the  laws  of  Illinois.  Cp  to  tibat  time 
^ere  was  not  an  incident  of  the  parties' 
agreement  or  rights  relating  thereto  that 
liad  oome  under  the  laws  of  Kentudcy,  or 
thai  the  public  poli<^  of  this  state  oould  pos- 
sibly affect.  This  suit  la  to  enforce  those 
rights  and  liabilities  as  of  the  time  and 
place  of  .their  occurroice;  not  to  change 
them. 

It  ig  therefore  directed  that  the  judgment 
appealed  from  he  nvereed,  and  thmt  the 
cause  be  returned  to  the  Circuit  Court,  with 
directions  to  enter  judgment  upon  the  first 
verdict. 


COMMONWEALTH  of  Eentudcy  ex  ret 
Clifton  J.  FKATT,  Attwn^  Oenera!, 
Appt., 

V. 

Toriy  .MoOOVEBN  et  al. 
(  Ky.  ) 

1.  Tkat  Ike  prlae  la  to  be  eaaallr 

Tldrd  between  the  contestants  does  not  pr» 
vent  8  fl^t  for  which  It  Is  to  be  awarded 
from  being  a  prize  fight. 

2.  The  use  of  vlo-ves  tn  a  priae  Ugltt 
does  not  make  the  combat  any  leas  an  offense 
In  the  eyes  of  the  law. 

8.  A  eoart  of  evnltr  nar*  itt  the  a«lt  of 
the  etKter  enJo>>  •  proportr  owner 
from  vermlttlns  m  yrlae  flarht  there 
noder  statutes  maklog  sneh  permission  a  mts- 
demcanor,  and  making  It  the  duty  of  all 
judge*  (>f  courts  to  prevent  and  suppress 
prise  fl^ts,  tor  which  purpose  they  may 
"exercise  all  the  powers  vested  .In  tbem  lor 
the  prevention  of  crimes  and  misdemeanors." 

4.  The  sae  of  or  a  halldliis  for  the 

malBtenmnee  ot  prlae  flshta  Is  a  public 
nuisance. 

IPatfnter,  Barker,  and  A^ann,  JJ.,  tflsMnt.) 
(June  20.  1908.) 

APPEAL  by  relatw  from  a  Judgment  of 
the  Chancery  Divieion  of  the  Circuit 

Nora — ^As  to  Injunction  against  prise  flgbt. 
■ee  also,  in  tbls  series.  Colombian  Athletic  Clob 
v.  State,  28  U  R.  A.  72T. 

For  prize  flghtlng  as  a  crime,  see  Seville  v. 
State.  15  L.  R.  A.  616.  and  note;  also  People 
Taylor.  21  L.  R.  A.  287,  and  State  T.  Olympic 
Club.  24  L.  ft.  A.  462. 
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Mat, 

Court  for  Jefferson  County  dismissing  a  bill 
filed  to  restrain  a  prize  fight.  Reverted. 

The  facts  are  stated  !n  the  opinion, 

Messrs.  Clifton  J.  Pratt,  Attorney  Gen- 
eral, Bennett  H.  Tonne,  H.  Xt.  StoM* 
David  W.  FairlelKb,  and  Helm  Bmee* 
for  appellant: 

A  prize  fight  was  contemplated. 

Ky,  Stat.  gS  1284-1289;  SevUte  v.  State, 
49  Ohio  8t.  117,  15  L.  R.  A.  516.  30  N.  E. 
n24 ;  Buliivan  v.  State,  67  Miss.  362,  7  So. 
275;  State  v.  Purtell,  66  Kan.  482,  43  Pae. 
782;  State  V.  Olympic  Club,  47  La.  Ann. 

1095,  17  So.  600. 

The  remedy  is  by  injunction. 

2  Stoty,  £q.  5  021:  Wood,  Nulnnces.  3cl 
ed.  S  68;  Ohio  v.  Hobart,  MS.  Op.  by  Judge 
Hollister  of  Cincinnati;  Cincinnati  R.  Co.  T. 
Com.  80  Ky.  130 1  Muffler  t.  A'anaoSi  123  U. 
S.  672,  SI  L.  ed.  214,  8  Sup.  Ct.  Rep.  273; 
Atty.  Qen.  t.  Jamaica  Pond  Aqueduct  Corp. 
133  Mass.  361;  Re  Debe,  158  U.  S.  B92,  S» 
L.  ed.  1106,  16  Sup.  Ct.  Bep.  900;  Colum- 
bian AtbJctic  Club  T.  State,  143  Tnd.  98,  2S 
L.  R.  A.  727,  52  Am.  St.  Rep.  407,  40  K.  E. 
917;  State  v.  Olympic  Club,  47  La.  Ann. 

1096,  17  So.  600. 

Meaen.  Forelit  Jfc  FlaM  and  0*Keal  * 
OUanl,  with  Mewra.  Dodd  ft  Dodd  and 
Kohn,  Bairdt  Jfc  Spindle,  for  appellees: 

The  jurisdiction  of  a  court  of  equity  ex- 
ists at  the  suit  of  the  commonwealth  only 
to  prevent  a  nuisance  that  threatens  prop- 
erty or  property  rights,  or  civil  righta  of  a 
property  or  pecuniary  valm  or  nature;  and 
the  reme^  or  prevention  of  merely  crim- 
inal acts,  or  acts  which  amount  merely  to  a 
moral  nuisance  if  consummated,  are  rele- 
gated entirely  to  the  common-law  oontts  ad- 
ministering oriminal  laws. 

Cohen  V.  VirginiOj  6  Wheat  399,  6  L.  ed. 
200;  h^nte  v.  Itroum,  17  Seig.  ft  R.  292;  2 
Bl.  Com.  "396;  People  t.  Condon,  102  III. 
App.  449;  Austria  v.  Day,  3  De  O.  F.  ft  J. 
217;  Springhead  Spinning  Co.  t.  Riley,  L, 
R.  6  Eq.  559;  1  Waterman's  Eden,  Inj.  24; 
loyce.  Inj.  99;  Kerr,  Inj.  I:  A**y.  Gen.  r. 
Otiea  Tne.  Co.  2  Johns.  Ch.  371. 

The  chancellor  has  no  discretion  where 
his  jurisdiction  does  not  tonoh  the  subject- 
matter  of  the  action. 

Bond  V.  Hopkins,  1  Seh.  ft  Lef.  429, 
Appx.;  Bayusoud  x.  Cope,  25  Beav.  151; 
Hheridan  t.  Cohsin,  78  111.  247;  World^e 
ColumUan  EapotitUtn  t.  United  State*,  6  C. 
C.  A.  68.  18  U.  8.  App.  42,  66  Fed.  654; 
Cope  V.  DiatricI  Pair  Aaao.  99  111.  489,  39 
Am.  Rep.  30;  State  t.  O'Leary,  166  Ind. 
!i2fl,  62  L.  R.  A.  299,  58  N.  E.  703;  State  v. 
IWteraon,  14  Tex.  Civ.  App.  465,  37  S.  W. 
478 ;  Ocean  City  Anao.  v.  Behureh,  67  N.  J. 
Eq.  268,  41  Atl.  914:  Tiede  v.  Schneidt,  99 
Wis.  201,  74  N.  W.  798;  Sparhawk  v.  Union 
Paaa.  R.  Co.  64  Fa.  423;  Atty  Oen.  v.  Shef' 
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field  Gob  Conanmvrs'  Co.  3  De  O.  M.  ft  G. 
304. 

Equity  has  no  jurisdietkm  to  reatrain  the 
aommiHaion  of  erinws,  or  to  enforce  moral 
obligations  and  the  performanoe  of  moral 
duties. 

1  Hi;;Ii,  Inj.  3d  cd.  S  20;  1  Spelling,  Znj. 
2d  ed.  9  24;  Kerr,  Inj.  pp.  1,  2;  Fletcher  v. 
Tuttle,  151  111.  41,  25  L.  a  A.  146.  42  Am. 
St.  Rep.  220,  37  N.  E.  683;  Re  Sawyer,  124 
U.  S.  20fl,  31  L.  ed.  405,  8  Sup.  Ct.  Rep. 
482;  Oites  v.  Harris,  189  U.  S.  475,  47  L. 
ed.  900,  23  Sup.  Ct.  Rep.  639 ;  Re  Deba,  158 
U.  S.  593,  39  L.  ed.  1105,  15  Sup.  Ct.  Rep. 
900;  Neaf  r.  Palmer,  103  Ky.  496,  41  L.  R. 
A.  219,  45  S.  W.  500;  Caille  Co.  V.  Banger, 

20  Ky.  L.  Rep.  1889,  60  S.  W.  244;  State  em 
rel.  Kenamore  v.  Wood,  156  Mo.  425,  48  L. 
R.  A.  596,  56  S.  W.  474;  People  ex  rel. 
L'Albi  V.  Dieh-ict  Court,  26  Colo.  386,  46  L. 
R,  A.  850.  58  Pae.  604 ;  State  v.  Patterson, 
U  Tex.  Civ.  App.  465,  37  S.  W.  478;  State 
ex  rel.  Circuit  Attorney  v.  Vhrig,  14  Mo. 
App.  413;  State  ex  rel.  Wood  v.  8cku;eioh- 
ardt,  109  Mo.  518,  19  S.  W.  47;  State  v. 
O'Leary,  165  Ind.  526,  52  L.  R.  A.  299,  68 
N.  E.  703;  tiparkawk  r.  Union  Pass  R.  Co. 
64  Pa.  402;  Moses  v.  Mobile,  52  Ala.  198; 
Crighton  v.  Dahmer,  70  Mias.  602,  21  L.  R. 
A.  84,  35  Am.  St.  Rep.  666,  13  So.  237; 
Corliss  V.  F.  W.  Walker  Co.  31  L.  R.  A.  283. 
67  Fed.  436;  16  Am.  £  Eng.  Enc.  Law,  2d 
ed.  p.  363;  11  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  196;  Atty.  Gen.  v.  XJtiaa  Ins.  Co.  2  Johns. 
Ch.  371. 

In  every  state  where  a  court  of  equity  has 
assumed  jurisdiction  to  enjoin  a  moral 
nuisance,  such  as  the  keeping  of  a  tippling 
house,  it  has  been  by  virtue  of  a  statute 
specifically  conferring  such  jurisdiction  on 
a  court  of  equity. 

Carleton  v.  Rugg,  149  Mass.  660,  5  L.  R. 
A.  199,  14  Am.  St.  Rep.  446,  22  N.  E.  55; 
State  ea  rel.  Rhodes  v.  Saunders,  66  N.  E. 
39,  18  L.  R.  A.  646,  26  Atl.  588;  Muglw  v. 
Kansas,  123  U.  S.  672,  31  L.  ed.  214,  8  Sup. 
Ct.  Rep.  273. 

When  the  injury  complained  of  is  not,  per 
se,  a  nuisance,  but  may  or  may  not  become 
so,  according  to  circumstances,  and  when  it 
is  uncertain,  indefinite,  or  contingent,  or 
productive  of  only  possible  injury,  equity 
will  not  interfere. 

High,  Inj.  8  742;  Marrs  v.  Fiddler,  24 
Ky.  L.  Rep.  722,  69  S.  W.  963;  Albany 
Christian  Church  v.  Wilbom,  112  Ky.  607, 
66  S.  W.  285;  Pfiugst  v.  Senn,  04  E^.  566, 

21  L.  R.  A.  5B9,  23  S.  W.  358. 

Where  the  statute  creates  an  offense,  and 
prescribes  a  penalty  or  remedy,  the  remedy 
or  penalty  so  prescribed  is  ezelusiTe  of  all 
otbers. 

Johnston  v.  Louisville,  II  Bush,  633; 
Soiola  Mfg.  Co.  y.  Bernard,  100  Ky.  663,  39 
06L.  R.  A. 


S.  W.  230;  Maddox  v.  Fox,  8  Bush,  402; 
Russell  y.  MuJdraugh's  BiU,  0.  d  O.  Tump. 
Road  Co.  13  Bush,  307 ;  16  Am.  ft  Eng.  Enc. 
Law,  2d  ed.  p.  354 ;  Loui»ville  d  7f.  R.  Oo. 
V.  Com.  24  Ky.  L.  Rep.  1693,  71  S.  W.  910; 
Bishop,  Statutory  Crimes,  250;  Renwiok  v. 
Morris,  7  Hill,  576;  Henniker  v.  Conioooook 
Valley  R.  Co.  29  N.  H.  146;  King  v.  Wat- 
son, 2  Ld.  Kaym.  991;  Com.  r.  Swift  Run 
Gap  Tump.  Co.  2  Va.  Cas.  361 ;  Kneedler 
Lane,  3  Grant,  Cas.  465 ;  Com.  v.  Watts,  84 
Ky.  637,  2  S.  W.  123. 

When  a  sovereign  becomes  a  party,  its  po- 
sition in  court  is  not  different  fnnn  that  of 
a  private  person. 

State  V.  Patterson,  14  Tex.  Civ.  App.  466, 
37  S.  W.  478;  People  ex  rel.  VAbbe  v.  Di«- 
%Hct  Court,  26  Colo.  386,  40  L.  R.  A.  860,  68 
Pac.  604;  People  v.  Condon,  102  111.  App. 
449 ;  Peojde  v.  Canal  Board,  56  N.  Y.  390. 

A  prize  fight  is  not  a  public  nuisance. 

Com.  V.  Bessler,  97  Ky.  498,  30  S.  W. 
1012. 

The  McGovem-Corbett  contest  contem- 
plated was  not  a  prize  fight. 

All  of  the  dictionaries  and  all  of  the 
courts,  when  they  were  called  upon,  have  de- 
fined a  prize  fight  Co  nomine  to  be  a  fl^t  ioT 
a  bet,  wager,  or  stake,  just  as  the  le^slature 
of  Kentucky  has  defined  it. 

Webster  Diet.;  Century  Diet.;  People  v. 
Taylor,  96  Mich.  576,  21  L.  R.  A.  288,  56  N. 
W.  27;  Seville  v.  State,  49  Ohio  St.  117,  15 
L.  R  A.  610,  30  N.  E.  621 ;  Com.  v.  Barrett, 
108  Mass.  302 ;  People  v.  Flosa,  27  N.  Y.  S. 
R.  225,  7  N.  Y.  Supp.  604 ;  State  v.  Patton, 
169  Ind.  248,  64  N.  E.  860. 

Sattlo»  J.,  delivered  the  <^inion  of  the 

court: 

This  equitable  action  was  instituted  in  the 
JefTerson  circuit  cmrt,  common  pleas  divi- 
sion, by  the  appellant,  the  commonwealth  of 
Kentucky,  on  relation  of  the  attorney  gen- 
eral, against  the  appellees,  Terry  McGovern 
and  others,  to  prevent  the  holding  of  a  prize 
fight  advertised  to  take  place  on  the  22d  day 
of  September,  1902,  in  the  Auditorium,  a 
large  theatre  situated  in  the  city  of  Louis- 
ville. Terry  McGovem  and  Young  Corbett 
were  to  be  the  combatants,  and  their  man- 
agers and  the  owner  of  the  Auditorium  were 
made  parties  to  the  action. 

It  is  averred  in  the  petition,  in  substance, 
that  the  prize  fight  was  to  be  given  under 
the  auspices  of  the  Southern  Athletic  Club 
of  which  the  appdlee  Robert  Gray  is  the 
laole  stockholder  and  manager;  that  the 
Auditorium  has  a  seating  capacity  of  4,000, 
and  that  the  prices  of  ticketo  for  admisaim 
into  that  building  to  witness  the  prize  fight 
vary  from  $6  to  $20  a  aeat;  that  the  fight 
was  to  take  place  according  to  the  Marquis 
of  Queensbuiy  ruIes,^M|d^5^  (fljjlitjQg}^ 
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to  receive  10,000  between  them.  It  is  further 
averred  that  the  prize  fight,  if  allowed  to 
take  place,  would  bring  to  the  city  of  LouiB- 
ville  a  great  number  of  sporting  men,  dis- 
orderly persons,  and  criminals,  and  that  the 
persons  so  drawn  to  the  city  would  consti- 
tute a  lawless,  turbulent,  and  dangerous  as- 
aembly  of  many  thousands  of  people,  and 
would  produce  breaches  of  the  peace  and 
other  violations  of  the  law,  which  would 
have  a  demoralizing  effect  up(m  the  good  or- 
der and  well-being  of  the  community,  and 
produce  a  public  nuisance.  It  is  also 
averred  that  a  criminal  prosecution  of  the 
principals  and  others  connected  with  them 
would  not  prevent  the  great  injury  that 
would  be  done  to  the  people  of  the  state  by 
holding  the  prize  fight  within  its  bounds, 
and,  finally,  thiit  the  commonwealth  has  no 
adequate  remedy  at  law  for  the  injury  which 
would  result  to  the  public  welfare,  if  the 
prize  fight  were  allowed  to  he  held.  Answer 
was  filed  by  the  appellees,  traversing  the  al- 
I^aticns  of  the  petition. 

Thereafter,  upon  the  pleadings  and  proof, 
in  the  form  of  aflidavits  and  depositions,  the 
judge  of  the  court  in  which  the  action  was 
then  pending  issued  a  temporary  restraining 
order  against  appellees,  and  upon  the  day 
following  its  issuance  a  motion  was  made  by 
the  nppcHees  before  one  of  the  judges  of 
this  court  to  dissolve  the  restraining  order, 
and  that  judge  and  five  of  his  associates, 
members  of  this  court  whom  he  called  in 
consultation,  rendered  the  following  opin- 
ion: 

"This  motion  was  made  before  the  chief 
justice,  who,  by  consent  of  the  applicants, 
transferred  the  hearing  of  the  motion  to 
Judge  White,  who  invited  the  whole  court, 
except  Judge  Paynter  (absent),  to  hear  the 
application  with  him.  The  majority  of  the 
court  who  heard  the  application  to  dissolve 
the  injunction  of  Judge  Field  are  of  the 
opinion  .that  the  contest  which  has  been  en- 
joined is  a  price  fight,  and  that  it  is  not  ma- 
terial whether  the  victor  in  the  oonteat  is  to 
leoeive  more  of  tbe  reward  offered  than  the 
vanquished.  The  eourt  is  divided  equally 
upon  the  question  of  whether  tbe  chancellor 
has  preventive  power  under  the  Kentucky 
statutes  to  restrain  the  holding  of  such  con- 
test ;  Chief  Justice  Guffy  and  Judges  Whit* 
and  Bumam  holding  in  the  negative,  and 
Judges  Du  Kelle,  Hobson,  and  O'Rear  hold- 
ing the  aflirmative.  The  motion  to  dissolve 
is  therefore  denied." 

After  the  foregoing  action  by  this  court;, 
the  case  was  submitted  upon  the  pleadings 
and  proof  to  the  judge  of  the  chancery  divi- 
sion. No.  2,  Jefferson  circuit  court,  for  trial, 
who  rendered  judgment  dismissing  the  peti- 
tifm.  Appellant  complains  of  that  judg- 
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ment,  and  has  brought  the  case  by  appeal  to 
this  court  for  review. 

No  one  can  doubt  that  the  contest  between 
appellees  McGovern  and  Corbett,  if  it  had 
taken  plaee  as  advertised,  would  have  been 
a  fight.  Indeed,  it  is  clear  from  tbe  evi- 
dence furnished  by  the  record  that  the  fight 
between  these  men  was  to  be  one  of  unusual 
endurance  and  extreme  brutality,  a  very 
feast  of  blood,  to  be  enjoyed  to  the  full  by 
tbe  thousands  who  were  expected  to  witness 
it.  From  the  mass  of  testimony  in  regard 
to  the  bloody  character  of  sudi  contests 
found  in  the  record  we  have  but  to  mention 
the  following: 

Lambertson,  the  sporting  editor  of  a  Cin- 
cinnati newspaper,  in  describing  a  fight  of 
this  kind  which  he  witnessed  at  the  Audito- 
rium, said  it  appeared  to  bim  the  men  were 
'*hitting  each  other  just  as  hard  aa  th^ 
could.*' 

Harris,  the  manager  of  McCovern,  in 
speaking  of  his  manner  of  fighting,  says: 
"There  is  'no  make-believe'  about  it;  that, 
when  he  goes  into  a  contest  of  this  kind,  he 
'goes  in  to  win that  he  strikes  'just  as  hard 
as  he  can;'  and  that  this  is  the  way  with 
every  such  contest,  unless  it  is  a  'fake.' " 

Gearhart,  a  professor  of  boxing  in  the  ci^ 
of  Louisville,  testified  that  he  had  seen  a 
great  many  contests  under  the  Z^rquis  of 
Queensbury  rules,  and  that  they  are  brutal ; 
and,  upon  being  asked  if  it  was  customary 
for  the  contestants  to  try  to  knock  each 
other  out  in  such  contests,  he  said:  "The 
contestants  do  generally,  if  they  are  fighting 
under  the  Marquis  of  Queensbury  rules,  en- 
deavor to  knock  each  other  out,  because,  if 
they  succeed  in  doing  that  (that  is,  in 
knodcing  their  oppC4ient  down,  so  that  he  is 
unable  to  get  on  his  feet  in  ten  seconds),  in 
that  way  tb^  will  get  the  decision.  Hence, 
they  always  endeavOT  to  do  that,  if  they  are 
'fighting  on  the  square,'  in  sporting  par- 
lance." Upon  being  further  alsked  if  the 
sports  would  regard  it  a  square  contest  if 
the  oppcments  did  not  use  their  best  endeav- 
or to  knock  each  other  out,  he  answered: 
'•No,  that  would  be  considered  a  'fake.' " 

A  physician.  Dr.  Gossett,  testified  to  hav- 
ing professionally  attended  a  mnn  named 
Handler,  after  his  fight  with  Bill  Harrahan 
at  tbe  Auditorium  in  November,  1901,  and 
of  his  condition  said :  "His  upper  lip  was 
cut  in  two  places, — one  side  clear  through  to 
the  teeth,  completely  severed,  and  the  other 
side  was  nearly  through.  His  upper  lip  was 
swollen  about  three  or  four  times  its  normal 
thickness,  and  one  eye  completely  closed  and 
swollen  very  much.  Both  lids  were  swollen 
about  an  inch  in  thickness,  due  to  the  extra- 
vasation of  blood.  He  could  not  open  one  of 
his  eyes.  The  other  was  very  nearly  as  bad. 
Bb  had  a  cut  over  one  eye,  about  an  imdi 
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and  a  half  in  length,  in  which  we  had  to 
take  three  or  four  sutnies.  We  todc  six  or 
eif^t  sutures  in  his  lip.  Hia  faee  was  very 
much  bruised;  looked  like  a  piece  of  raw 
beef.  Blood  was  oodng  from  different  parts 
of  it.  .  .  .  When  I  first  saw  him,  the 
feeling  I  had  was  of  sidEening  disgust." 

Another  witness,  Mr.  Lewis  Humphrey, 
testified  that  he  saw  the  fight  between  Ryan 
and  West  for  the  diampionship  of  the  mM- 
dle-weigfata  of  the  United  States,  which  oc- 
curred in  the  Auditorium  in  tlie  city  of 
Louisville  on  March  4,  1901.  Thi^  fought 
wi^  S-ounoe  gloves  ami  under  the  Marquis 
of  Queenabury  rules.  The  flj^t  was  under 
Uifl  auspices  of  the  Southern  Athletic  Club, 
oS  whidi  the  appellee  Robert  C.  Oray  was 
then,  as  now,  the  manager,  and  some  of  the 
city  police  were  present.  The  fight  is  thus 
graphically  described  by  the  witness:  "I 
saw  this  fight  from  beginning  to  end,  being 
very  close  up  to  the  ring,  where  I  could 
very  distinctly  see  both  eontestanta  during 
the  whale  fight.  They  were  dressed  in  the 
manner  which  is  universally  customary  with 
prize  flj^ters,  being  stripped  to  the  waist. 
They  started  into  the  fight  in  the  usual 
manner,  by  shaking?  hands  in  the  center  of 
the  ring,  and  then'  began  to  fight  each  other 
with  their  fists,  using  and  manifestly  exert- 
ing all  of  their  physical  strength  in  the 
blows  delivered  against  each  other.  It  was 
an  extremely  vicious  fight,  and  the  physical 
punishment  of  each  of  the  e<mtestants  was 
very  great.  West  was  the  greatest  sufferer. 
His  nose  was  split  early  in  the  fl^t,  so  it 
hung  in  two  jKnrtions.  Midway  in  the  eon- 
test  be  was  so  covered  with  blood  that  above 
the  waist  it  was  difiicult  to  see  the  white 
skin.  The  gloves  on  the  hands  of  his  op- 
pcment,  Ryan,  became  fairly  soggy  with 
blood  from  striking  the  face  of  West.  West 
showed  the  greatest  endurance,  and  although 
at  least  half  a  dozoi  times  it  appeared  as  if 
he  would  faint,  he  remained  in  the  ring  un- 
til Uift  dose  of  the  seventeenth  round.  Dur- 
ing this  time  he  was  several  times  knocked 
to  the  fioor,  and  barely  managed  to  rise  be- 
fore the  count  of  ten.  At  the  end  of  the 
seventeenth  round  he  took  a  seat  in  the  cor- 
ner, and  was  in  such  a  dazed  and  weakened 
oondition  that,  after  eonsuItati<m  with  his 
seconds,  the  referee  declared  him  unable  to 
go  further,  and  awarded  the  fight  to  Ryan. 
During  the  fight  Ryan  resorted  to  what  is 
known  as  'chopping  tactics,'  and  cut  and 
bruised  West  in  iimumcrable  places  about 
the  entire  face  and  head;  also  striking  him 
in  the  body,  raising  very  perceptible  bruises. 
Ryan  was  himself  badly  cut  about  the  face, 
and  one  of  his  ejrebrowa  split.  He  bled  very 
freely,  and  the  attention  of  his  seconds  be- 
tween the  rounds  was  almoet  entirely  taken 
up  with  removing  the  blood  fnnn  his  face 
66  L.  R.  A. 


and  body.  A  large  quantity  of  blood  cov- 
ered the  floor  on  which  they  were  fighting, 
making  it  at  several  places  very  slippery." 

The  combats  described  by  the  witnesses 
were  eondueted  according  to  the  Marquis  of 
Queensbury  rules.  It  Is  admitted  that  the 
prize  fight,  to  prevent  which  the  injunction 
in  this  case  was  sought,  was  to  be  fought 
under  the  same  mlee.  A  copy  of  these  rules 
is  made  a  part  of  the  record  in  this  case,  and 
we  here  quote  from  that  copy  the  following: 

"Sixth.  When  the  contestant  has  fallen  to 
the  ring  floor  through  the  medium  of  a  blow 
or  weakness,  he  must  arise,  unassisted,  with- 
in a  period  of  ten  seconds.  His  opponent 
must  meanwhile  retire  to  his  comer,  and  not 
resimie  fighting  until  the  fallen  man  baa  re- 
gained his  feet.  Should  the  latter  fail  to 
recommence  the  battle  within  the  specified 
ten  seconds,  the  referee  shall  award  the  vic- 
tory to  the  other  contestant.  When  a  con- 
testant is  on  the  floor,  the  count  shall  be 
ma^  by  the  official  timer  of  the  club,  either 
frtnn  an  electric  dock  or  hia  wateh.  He 
shall  call  off  each  secfflid  by  striking  the 
gong- 

"Seventh.  A  contestant,  on  one  knee,  or 
hanging  aa  the  ropes  in  a  helpless  oondititm 
with  hia  toes  off  the  floor,  shall  be  consid- 
ered down,  and,  if  fttruck  while  in  that  posi- 
tion, must  be  awarded  the  decisimi  by  the 
referee." 

The  brutal  frankness  of  the  language  con- 
tained In  these  rules  manifeste,  without  the 
aid  of  extrinsic  evidence,  the  character  ot 
the  fighting  provided  for  therein,  and  tiie 
cruelty  of  the  punishment  that  may  be  in- 
flicted thereunder. 

The  fact  that  the  reward  in  this  case  was 
to  be  equally  divided  between  the  combat- 
ants cannot  legalize  the  transaction.  As 
well  said  by  counsel  for  appellant,  to  hold 
that  the  statute  against  prize  fighting  covers 
only  the  case  where  the  reward  is  unequally 
divided  would  be  to  say  that  the  stotute 
does  not  prohibit  the  brutal  and  debauching 
public  exhibition,  but  does  prohibit  a  great- 
er reward  being  given  to  one  than  to  the 
other  combatant.  It  would  be  absurd  to 
place  such  a  oonetruction  upon  the  purpose 
and  object  of  the  statute,  and  certainly  there 
is  nothing  in  ite  language  that  warrants  the 
conclusion  that  it  was  enacted  to  prevent 
discrimination  between  the  victor  and  the 
vanquiBhed.  "The  evil  designed  to  be  rem- 
edied by  the  stotute  is  that  class  of  brutal 
exhibitions,  for  ^ving  which  oonsiderable 
sums  of  money  were  paid,  and  we  do  not 
tbink  the  stotute  can  be  evaded  by  reward- 
ing the  unsuccessful,  as  well  as  the  success- 
ful, combatant."  State  r.  Purtell,  66  Kan. 
483,  43  Fae.  783. 

Nor  will  the  use  of  gloves  by  the  combat- 
ants in  a  prize-fight  make  such^  eombatiany 
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less  an  offense  in  the  eyes  of  the  law.  The 
sapreme  court  of  Louisiana  in  the  case  of 
State  V.  Olympio  Club,  47  La.  Ann.  1096,  17 
So.  599,  said  of  such  a  contest  as  the  <Hte  un- 
der consideration :  "Hie  ^ov«  contests  per- 
mitted in  deftodant'i  club  are  advertised  ex- 
tensively and  are  generally  known  as  prize 
fights.  The  fighters  are  under  contract  with 
cadi  other,  with  the  olub»  and  under  <Ailiga- 
tions  to  spectators  and  betters,  to  fight  to  n 
finish;  that  is,  usually  until  there  is  what 
is  called  a  'knock-out.'  There  can  be  no  rea- 
sonable objection  to  boxing  as  ordinarily  un- 
derstood. It  is  manly,  healthful,  and  vig- 
orous training,  and  encouraged  in  s«ne  of 
our  most  respectable  institutions;  and  inter- 
ference wi'Ui  it  by  l^slative  power  would 
be  a  great  stretch  of  authori^,  bordering 
upon  an  infringement  of  personal  liberty. 
And  even  boxing  without  gloves  for  a  dis- 
play of  skill  and  for  pastime,  when  there  la 
no  breach  of  the  peace,  and  no  intentional 
injury  to  the  person,  cannot  be  considered  as 
embraced  within  the  statute.  But  in  a  prize 
contest  for  a  purse,  with  or  without  gloves, 
there  is,  despite  tiie  customary  shaking  of 
hands  and  the  preliminary  courtesies  be- 
tween the  combatants,  an  intention  to  do  on 
injury,  and  to  break  the  public  peace.  The 
contest  is  directly  within  the  spirit,  if  not 
the  exact  definiti<Hi,  of  an  assault.  In  sudi 
a  contest  there  cannot  be  an  absence  of  in- 
tentitm  to  do  an  injury,  for  the  purpose  of 
the  contest  ia  to  subdue  an  opponent  by 
knocking  him  aenseless,  or  bo  injure  him 
that  he  cannot,  within  a  given  time,  con- 
tinue the  fight." 

A  fight  between  MoGovem  and  C«-bett 
would  necessarily  be  cme  of  the  bloodiest  of 
its  kind,  for  the  large  money  reward,  and 
the  more  highly  prized  diampionship  at 
stake,  would  furnish  every  incmtive  to  fire 
the  courage  and  enlist  all  the  physical  pow- 
ers of  the  combatants.  Blood  would  flow, 
and  flesh  be  bruised  and  mangled,  to  the 
delight  of  the  multitude  of  spectators  pres- 
ent, whose  applause  would  doubtiess  equal 
that  of  the  Roman  populace  for  the  victori- 
ous gladiator,  as,  standing  over  his  prostrate 
foe,  he  awaited  the  turn  of  the  Emperor's 
thumb  that  he  might  know  whether  to  alay 
or  spare  hia  victim.  But  we  will  not  oon- 
Bume  furtiier  time  upon  this  branch  of  the 
caM ;  for,  whatever  elae  may  be  in  doubt,  we 
take  it  tiiere  ia  no  escape  from  the  conclu- 
sion that  the  combat  between  McGovem  and 
Corbett  would  have  been  a  prize  fight,  if 
conducted  as  advertised. 

It  now  remains  to  be  seen  whether  a  court 
of  equity  has  jurisdiction  to  prevent  by  in- 
junction a  prize  flght.  Ky.  Stat.  1899,  fiS 
1284-1288,  inclusive,  prohibit  prize  fighting, 
make  it  a  felony  to  engage  in  prize  flght- 
ing,  a  misdemeanor  to  aid  or  abet  in  bring- 
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ing  on  a  prize  fight,  or  to  bet  on  or  volunta- 
rily witiieas  such  a  flght,  and  also  a  misde- 
meanor for  anyone  to  permit  the  use  of  hia 
lands  for  a  prize  fight. 

Section  1280 :  "It  shall  be  the  duty  of  all 
judges  of  courts,  justices  of  the  peace,  may- 
ore  of  cities,  trustees  of  towns,  and  otiier 
conservators  of  the  peace,  all  sheriffs,  con- 
stables, marshals,  and  other  public  offloers, 
on  being  inframed,  or  having  reason  of  their 
own  knowledge  to  believe,  that  such  a  fight 
Is  about  to  take  place,  or  that  there  is  train- 
ing or  preparation  in  any  place,  within  their 
jurisdiction,  for  sudi  fight,  to  suppress  and 
prevoit  the  same;  and  for  this  purpose  they 
shall  arrest  the  offending  parties,  or  have 
them  arrested,  or  hold  them  to  security  for 
their  good  bdmvior,  and  also  commit  them 
to  prison,  if  they  do  not  give  bail  for  their 
appearance  at  the  next  circuit  court  to  an- 
swer the  charge;  and,  in  order  to  suppress 
and  prevent  the  same,  tiiey  shall  exercise  all 
the  powers  vested  in  tiiem  for  the  prevention 
of  (aimes  and  misdemeanors ;  and  any  officer 
having  such  knowledge  or  information,  who 
shall  witfully  neglect  or  fail  to  execute  the 
duties  required  of  him  in  this  section,  sihall 
be  fined  in  tiie  sum  of  9600.00,  and  shall 
forfeit  his  oIHce." 

We  are  told  by  Judge  Story,  in  his  excel- 
lent work  on  Kqnity  Jurisprudence  {vol.  8, 
S  921):  "In  regard  to  public  nuisances, 
the  jurisdiction  of  courts  oi  equity  seems  to 
be  of  a  very  ancient  'date,  and  has  been  dis- 
tinctly traced  back  to  the  reign  of  Queen 
Elizabeth.  The  jurisdiction  is  applicable, 
not  cnly  to  public  nuisances,  strictly  so 
called,  but  also  to  purprestures  upon  public 
rights  and  property."  Again,  in  {  924,  it  is 
said  by  the  same  author:  "The  ground  ci 
this  jurisdiction  of  courts  of  equity  in  caan 
of  purpresture,  as  well  as  of  public  nuisan- 
ces, undoubtedly  is  their  ability  to  ^ve  a 
more  complete  and  perftet  remedy  than  is 
attaiiuble  at  law,  in  order  to  prevent  irrepa- 
rable mischief,  and  also  to  suppress  oppres- 
sive and  vexatious  litagations."  Continuing 
the  disenssion,  the  learned  writer  annoonoea 
further  that  "the  courts  [of  equity]  can  not 
only  prevrat  nuisances  tluit  are  threatened, 
and  before  irreparable  mischief  ensues,  but 
arrest  and  abate  those  in  progress,  and  hy 
perpetual  injunction  protect  the  public 
against  them  in  the  future;  whereas  courts 
of  law  can  only  reach  existing  nuisances, 
leaving  future  acte  to  be  the  subject  of  new 
prosecutiona  or  proceedings.  This  is  a  sal- 
utery  jurisdiction,  especially  where  a  nui- 
sance affects  the  health,  morals,  or  safety 
of  the  community.  Thoug'h  not  frequently 
exercised,  the  power  undoubtedly  existe  in 
courts  of  equity  thus  to  protect  the  public 
against  injury." 

In  3  Pomeroy's  Equity,  8  1349,  ituLM^ 
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"A  court  of  equity  has  jurisdiction  to  re- 
strain existing  or  threatened  public  nui- 
sances by  injunction  at  the  suit  of  the  attor- 
ney general  in  England,  and  at  the  suit  of 
the  state  or  the  people,  or  municipality,  or 
some  proper  officer  representing  the  common- 
wealth, in  this  country." 

In  21  Am.  &  £ng.  Knc.  Law,  2d  ed.  p.  703, 
it  is  likewiue  said :  "A  court  of  equity  has 
discretionary  jurisdiction  to  enjoin  the  cre- 
ation or  erection  of  either  a  public  or  a  pri- 
vate nuisance  or  a  purpresture.  This  juris- 
diction is  founded  upon  the  ability  of  equity 
to  prevent  irreparable  mischief  and  vexa- 
tious litigation,  and  to  furnish  a  more  com- 
plete remedy  than  can  be  had  at  law.  The 
remedy  by  indictment  for  a  public  nuisanoe 
is  not  an  adequate  remedy  at  law  preclud- 
ing the  remedy  by  injunction;  nor  is  the 
right  of  a  private  person  to  call  upon  the 
public  authorities  to  abate  a  public  nui- 
sance, after  its  erection,  such  a  remedy." 

In  Atty.  Gen.  v.  Jamaica  Pond  Aqueduct 
Corp.  133  Mass.  361,  an  injunction  was 
granted  to  restrain  the  lowering  of  the  wa- 
ters of  a  pond,  on  the  ground  that  it  would 
be  injurious  to  the  public  health.  In  con- 
eluding  its  opinion,  the  court  said:  "In- 
deed, it  may  be  affirmed  that  in  no  well-con- 
sidered case  has  the  power  of  a  court  of 
equity  to  interfere  by  injunction  in  cases  of 
public  nuisances  been  denied ;  the  only  denial 
being  that  of  a  necessity  for  exercise  of  that 
jurisdiction  under  the  dreumstances  of  the 
particular  case." 

In  Mugler  v.  Kansas,  123  U.  S.  672,  31  L. 
ed.  214,  8  Sup.  Ct.  Rep.  273,  suit  was 
brought  by  the  state  to  enjoin  the  operation 
of  a  distillery,  which  was  forbidden  by  its 
laws  on  the  ground  that  it  was  a  public  nui- 
sanoe,  injurious  to  the  morals  of  the  com- 
munity. The  court,  after  referring  to  the 
rule  herein  quoted  from  Story's  Equity, 
adopted  it  with<iut  re8erTati(ni.  The  s&me 
doctriue  is  adhered  to  in  People  v.  St. 
Louts,  10  HI.  861,  48  Am.  Dec.  330,  and 
Atty.  am.  T.  Ohioago  N.  W.  B.  Co.  35 
Wis.  425. 

We  find  by  the  foregoing  authorities  that 
the  jurisdiction  of  courts  of  equity  to  pre- 
vent and  suppress  nuisances,  especially  such 
as  affect  the  public  health,*  niorals,  or  safety, 
is  of  ancient  date,  though  in  Kentucky  this 
power  ha^  been  somewhat  restricted  in  its 
application.  While  the  writ  of  injunction 
may  not  be  employed  to  prevent  the  commis- 
sion of  crime,  as  such,  we  see  no  reason  why 
it  may  not  be  resorted  to  to  prevent  the  use 
of  real  property  for  the  holding  of  a  prize 
fight.  Indeed,  we  think  the  use  of  the  in- 
junction for  this  purpose  is  not  only  per- 
missible, but  required  by  the  statute,  supra, 
enacted  to  suppress  that  evil,  if  the  means 
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at  the  command  of  the  criminal  courts  are 
inadequate  to  its  suppression. 

We  are  not  inclined  to  believe  that  the 
language  of  the  act,  avpra,  "shall  exercise 
all  the  powers  vested  in  them  for  the  pre- 
vention of  Crimea  and  misdemeanors,"  con- 
fers upon  any  of  the  officers  named  therein 
new  powers  of  any  kind ;  but  it  does  require 
of  all  ministerial  officers  of  the  state  pecu- 
liar and  extraordinary  alertness,  activity, 
and  zeal  in  the  exercise  of  all  the  powers 
with  which  they  are  vested  in  the  matter  of 
preventing,  and  suppressing  prize  fights,  and 
any  wilful  failure  of  duty  on  their  part  will 
subject  them  to  a  fine  of  $500  and  the  for- 
feiture of  office.  The  same  provision  of  the 
statute  requires  that  "all  judges  of  courts," 
in  the  performance  of  the  duties  enumerated 
in  the  statute,  "in  order  to  suppress  and 
prevent"  prize  fights,  shall  exercise  all  the 
powers  vested  in  tbem  for  the  prevention  of 
crimes  and  misdemeanors.  It  will  be  ob- 
served that  the  language,  supra,  not  only 
pmbra<^  judges  of  courts  of  purely  crim- 
inal jurisdiction,  but  also  includes  all  judges 
of  courts.  Therefore,  the  command  reaches 
judges  of  common-law  and  equity  jurisdic- 
ti<m,  and  no  such  express  command  is  laid 
by  the  Kentucky  statutes  upon  all  judges 
with  reference  to  any  other  crime  or  misde- 
meanor than  prize  fighting.  Under  the 
utatute,  then,  it  is  the  duty  of  all  the  of- 
ficers, both  judicial  and  ministerial,  named 
therein,  to  act  without  delay  in  preventing 
and  suppressing  prize  fights.  They  are  not 
to  wait  for  the  fight  to  begin,  nor  for  the 
principals  and  others  who  are  to  engage 
therein  to  reach  the  place  determined  upon 
for  the  fight,  before  taking  the  necessary 
steps  to  prevent  the  same,  but  should  pro- 
ceed at  once  before  the  fight,  and  upon  re- 
ceiving notice  of  the  fact  that  it  will  be  held, 
to  issue  proper  process  for  the  arrest  of  the 
guilty  partieti,  put  them  under  arrest,  and 
require  of  them  bonds  to  keep  the  peace, 
and  to  answer  for  the  violation  of  law  in  the 
circuit  court, 

'JThe  question  presented  for  the  considera- 
tion of  the  judge  of  the  Jefferson  circuit 
court,  when  the  injunction  was  applied  for 
in  this  case,  was  whether  or  not  the  powers 
that  might  be  invoked  under  the  criminal 
jurifldiction  of  the  courts  were  adequate  to 
the  suppression  of  the  prize  fight  about  to 
come  off,  and,  if  not,  what  further  powers 
might  be  exercised  by  him?  As  the  statute 
required  of  him  the  exercise  of  all  the  pow- 
ers of  which  he  was  possessed,  and  the  right 
to  employ  the  writ  of  injunction  being  one 
of  those  powers,  it  was  his  duty  to  grant  it 
to  the  extent  of  preventing  the  use  of  the 
Auditorium  for  the  holding  of  the  prize 
fight,  if,  in  the  exercise  of  a  sound  discre- 
tion, the  facts  before  him  justified  such  re- 
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lief,  in  aid  of  the  jurisdiction  of  the  crim- 
inal courts  in  the  matter  of  arrest  and  proa- 
eeution  of  the  ^iltj  participants  in  the 
prize  fight.  In  granting  the  injunction  to 
the  extent  indicated  the  chancellor  would 
only  exercise  the  jurisdiction  that  was  exer- 
cised in  draining  the  pond,  and  in  sup- 
pressing the  distillery,  in  the  Massachusetts 
and  Kansas  cases,  respectively,  above  cited. 

In  none  of  the  cases,  aupra,  was  there  any 
question  of  property  or  pecuniary  right  in- 
volved ;  nor  need  there  be  any  property  right 
involved,  so  far  as  the  state  is  concerned,  in 
the  maintenance  of  the  public  health, 
morals,  or  safety.  These  are  all  valuable 
rights,  though  not  susceptible  of  a  pecuniary 
estimate,  which  it  is  the  duty  of  the  state 
to  protect  by  every  means  at  its  omimand; 
and,  if  a  court  of  equity  has  the  power  to 
enjoin  the  use  of  private  property  as  a  nui- 
sance which  is  dangerous  to  the  public 
health,  why  may  it  not  in  like  manner  en- 
join it  where  it  constitutes  a  nuisance  dan- 
gerous to  the  public  safety  or  morals  1 

Is  the  use  of  land  or  a  building  for  the 
maintenance  of  prize  fighting  a  public  nui- 
sance T  In  Wood  on  Nuisances,  3d  ed.  S  68, 
the  author  says:  "A  public  exhibition  of 
any  kind  that  tends  to  the  corruption  of 
morals,  or  to  a  disturbance  M  the  peace  or 
of  the  general  good  order  or  welfare  of  so- 
ciety, is  a  public  nuisance.  Under  this  bead 
are  included  aJ!  puppet  shows,  I^rdemaln, 
obscene  pictures,  and  all  exhibitions,  the 
natural  tendency  of  which  is  to  pander  to 
vicious  tastes,  and  to  draw  together  the 
vidouB  and  disorderly  members  of  society." 
That  a  prize  fight  is  an  exhibition  of  the 
character  here  described,  and  consequently 
a  public  nuisance,  there  can  be  no  doubt; 
and,  if  so,  the  use  of  a  theater  for  prixe 
fighting  is  such  a  nuisance.  Therefore  the 
legislatures  of  many  of  the  states  have  en- 
acted laws  for  their  suppression,  realizing, 
no  doubt,  that  the  remedies  afforded  by  the 
general  laws  were  not  adequate  to  that  end; 
and  the  courts  have  been  uniform  In  uphold- 
ing the  statutes  thus  enacted.  Thus,  in  Sul- 
livan V.  atale,  67  Miss.  352,  7  So.  276,  the 
supreme  court  of  Mississippi  said:  "We 
thinlc,  however,  that  the  evil  sought  to  be 
protected  against  by  the  statute  is  the  de- 
basing .  .  .  practice  of  fighting  In  pub- 
lic places,  or  places  to  which  the  public,  or 
atMne  part  of  it,  is  admitted  as  spectators.** 

Such  a  meeting  as  would  have  been  held 
in  the  Anditorium,  in  Louisville,  to  witness 
the  prize  fight  between  McGovem  and  Cur- 
hett,  if  that  fight  had  occurred,  would  doubt- 
less have  attracted  many  of  the  better  and 
law-abiding  class  of  citizens,  curious  to  sec 
such  a  spectacle  as  a  prize  fight;  but  for 
every  such  reputable  dtizra  thus  attending 
there  would  have  been  present  a  dozen  gam- 
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biers,  confidence  men,  bunco  steerers,  or 
pidEpockets,  gathered  from  all  parts  of  the 
United  States,  men  of  idle,  vicious,  and 
criminal  habits  and  practices,  whose  busi- 
ness is  to  prey  upon  the  public  in  some  form 
or  other,  and  many  of  them  would  remain 
in  the  community  after  the  combat  to  ply 
their  nefarious  callings.  Such  an  assembly 
would  easily  be  led  into  a  riot,  or  other  un- 
lawful disturbance  of  the  public  peace.  In 
addition  to  the  evils  suggested,  there  would 
be  the  contaminating  effect  of  such  a  meet- 
ing upon  the  youth  of  the  city  and  state, 
which  might  prove  of  incalculable  injury  to 
their  morals  and  future  welfare.  Such  a 
gathering,  too,  would  demand  increased  vig- 
ilance in  the  protection  of  the  property  of 
the  dty  and  its  inhabitants,  be  a  menace 
to  good  <M:der,  and  disturb  the  peaceful  pur- 
suits and  happiness  of  dtizens  who  would 
be  unwilling  to  patronize  such  an  enter- 
prize. 

We  conclude,  therefore,  that  while  a  court 
of  equity  may  not  grant  an  injunction 
against  the  principals  who  were  expected  to 
engage  in  the  fight  in  question,  nor  those 
connected  with  them  as  managers,  trainers, 
etc,  because  the  processes  of  the  criminal 
courts  and  the  powers  of  conservators  of 
the  peace  in  the  city  of  Louisville  are,  or 
ought  to  be,  adequate  to  the  prevention  of 
the  prize  fight,  1^  the  arrest  and  prosecu- 
tion of  the  parties  concerned,  yet  it  was 
proper  for  the  lower  court  to  enjoin  the 
owner,  proprietor,  and  managers  of  the  Au- 
ditorium theater  from  permitting  the  hold- 
ing of  a  prize  fight  therein,  and  from  al- 
lowing therein  any  future  exhibitions  of  the 
same  character,  upon  the  ground  that  such 
a  use  of  the  building  would  constitute  a 
public  nuisance,  dangerous  to  the  public 
morals  and  safety.  We  think  this  exerdse 
of  power  by  the  court  cannot  be  questioned, 
not  because  any  new  powers  were  conferred 
upon  it  by  the  statute  against  prize  fight* 
ing,  but  because  such  jurisdiction  exists  in 
courts  of  equity,  and  has  practically  always 
so  exists,  and,  further,  because  its  exercise 
was  required  in  this  instance  by  the  exigen- 
cies of  the  case  and  the  express  language 
of  the  statute,  which  commanded  the  court 
to  use  all  the  powers  with  which  it  was 
vested,  to  the  end  that  the  nuisance  might 
be  suppressed. 

As  already  suggested,  not  the  least  of  the 
evils  connected  wi^  the  holding  of  the  prize 
fight  would  be  the  presence  of  the  immense 
crowds  of  lawless  and  turbulent  men  from 
all  quarters.  An  injunction  against  the  use 
of  tiie  building  advertised  as  the  plaoe  of 
the  fight  would  go  far  toward  preventing 
the  BSBcmbling  of  this  crowd,  and  thereby 
avert  incalculable  mischief,  which  could  not 
well  be  averted  by  die  criminal^  oonrts,  |0r 
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their  ministerial  officers,  after  the  assem- 
bling of  the  audience  at  the  place  of  the 
combat,  or  in  the  act  of  assembling;  for,  al- 
though every  person  who  attends  a  prize 
fight  hy  that  act  violates  the  law,  it  would 
be  impossible  for  the  offioers  of  the  law  to 
arrest  any  considerable  number  of  them  un- 
der such  circumatanceB. 

We  do  not  regard  this  case  as  analogous 
to  that  of  fleaf  v.  Palmer,  103  Ky.  496,  41 
L.  R.  A.  219,  45  S.  W.  506.  In  the  latter 
case  the  action  was  brought  by  several 
property  owners  to  enjoin  the  maintenance 
of  a  bawdy  house  upon  the  property  of  an- 
other. In  passing  upon  the  questions  in- 
volved, this  court  said,  in  part:  "It  is  not 
aliped  that  there  are  offensive  sights  or 
sounds  about  the  obn(»cious  premises,  but 
only  that  property  is  made  leM  valuable  in 
the  vicinity,  and  that  the  moral  atmosphere 
is  tainted  and  pestilential.  The  injury  is 
wholly  consequential.  It  seems  to  us,  under 
these  circumstances,  the  criminal  courts 
had  beat  be  left  to  mforoe  the  criminal 
laws.  These  are  ocmfesMdly  entirely  ade- 
quate for  the  puipow  of  luppnasing  such 
evils." 

There  was  nothing  in  the  case,  awpra,  to 
indicate  that  the  bawdy  house  complained 
of  could  not  be  suppressed  by  the  ordinary 
methods  appertaining  to  the  criminal  court, 
and,  the  damages  resulting  to  the  plaintiff's 
property  from  the  existence  of  the  bawdy 
house  being  wholly  consequential  and  spec- 
ulative, it  would,  of  course,  have  been  im- 
proper in  that  case  to  employ  the  writ  of 
injunction  in  aid  of  the  mere  property 
rights  of  the  individual.  But  in  the  case 
at  bar  the  oomplainant  is  the  state, — ^the 
sovereign, — ^whieh  is  seeking  by  a  writ  of 
injunction  to  prevent  a  great  evil,  affecting 
the  people  of  tiie  city  of  Lonisrllle,  and  the 
entire  state  aa  well,  and  which  threatens 
irreparable  injury  to  the  public  morals  be- 
cause of  its  cnielfy,  inhumanity,  and  de- 
basing associations,  and  danger  to  the  pub- 
lic safety  because  of  its  bringing  together 
the  lawless  and  turbulent  elements  of  so- 
ciety from  all  quarters.  Upon  such  a  state 
of  facte,  and  with  the  commands  of  the 
statute  directing  bim  to  employ  all  his 
powers  to  avert  the  threatened  evil,  it  was, 
in  our  opinion,  no  stretch  of  authority  for 
the  chancellor  to  employ  the  aid  of  the 
writ  of  injunction  in  such  an  emergency, 
to  the  extent,  at  least,  of  preventing  the 
use  of  real  property  for  the  holding  of  the 
prize  fight.  Nor  do  we  think  that  tbe  right 
of  the  chancellor  to  so  employ  the  writ  of 
injunction  in  this  case  is  dependent  upon 
the  fact  that  a  property  right  be  involved. 
It  may  be  justified  upon  the  higher  ground 
that  the  morals  and  safe^  of  the  public 
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are  involved,  and  that  the  public  good  is  of 
the  first  consideration. 

If  the  element  of  continuity  were  needed 
in  this  case  to  authorize  the  injunction,  it 
is  shown  by  the  record  to  exist;  for  several 
witnesses  testify  to  having  attended  con- 
tests similar  to  this  in  the  Auditorium,  and 
the  advertisement  of  the  McGovern-Corbett 
fight  showed  that  it  would  come  off  at  the 
Auditorium,  and  that  it  was  one  of  a  series 
of  14  of  such  contests,  all  given  under  the 
auspices  of  the  Southern  Athletic  Club,  and 
several  of  which  had  already  been  held,  and 
perhaps  some  of  them  elsewhere  than  in 
the  Auditorium.  The  evidence  shows,  there- 
fore, that  the  use  of  the  Auditorium  had, 
to  some  extent  at  least,  been  devoted  to  the 
maintenance  of  prize  fights,  and  that  its 
use  for  that  purpose  is  to  be  continued. 
We  are  of  the  opinion,  however,  that  con- 
tinuity is  not  a  necessary  element  in  this 
ease.  In  Cincinnati  R.  Co.  v.  Com.  80  Ky. 
137,  the  railroad  was  indicted  for  a  public 
nuisance  in  leaving  a  hand  car  on  a  public 
road;  and,  though  the  proof  showed  that 
the  car  did  not  remain  for  more  than  a 
day,  this  court  held  that  the  offense  was 
not  to  be  determined  "by  the  length  of 
time  the  thing  that  worketh  hurt,  incon- 
venience, or  damage  to  the  public  continues, 
or  by  tbe  number  of  times  it  may  be  re- 
peated; nor  is  it  necessary,  in  order  to  con- 
stitute the  offense,  that  actual  injury  be 
suffered  by  any  person."  In  order  to  Mm- 
stitute  a  public  nuisance,  in  the  meaning 
of  the  law,  it  is  not  always  necessary  that 
the  acta  charged  should  have  been  habitual 
or  periodical.  Where  a  single  act  produces 
a  continuing  result,  the  offense  may  be 
complete,  without  a  recurrence  of  the  act. 
Thus  one  act  upon  the  part  of  an  individ- 
ual in  befouling  a  spring  from  which  the 
public  are  accustomed  to  drink  is  a  public 
nuisance.  So  is  indecent  exposure  of  one's 
person  in  a  public  place.  Wood,  Nuisances, 
SS  27,  57.  To  constitute  tbe  offense  de- 
nounced by  the  statute  as  a  prize  fight,  or 
prize  fighting,  it  is  not  necessary  that  a 
number  of  such  combats,  or  that  more  than 
one  combat,  should  take  place.  We  think 
one  such  offense  at  a  given  place  would 
constitute  a  public  nuisance,  and  it  is  the 
province  of  a  court  of  equity  to  prevent 
nuisances  that  are  threatened,  and  h^cnre 
irreparable  mischief  ensues,  as  well  as  to 
arrest  or  alnte  those  in  progress,  and  by 
perpetual  injunction  protect  the  public 
against  them  in  the  future. 

Being  of  the  opinion  that  the  chancellor 
erred  In  dismissing  the  petition,  smd  in  re- 
fusing to  perpetuate  the  injunction,  in  this 
case,  to  the  extent  of  restraining  the  owners 
and  managers  of  the  Auditorium  from  per- 
mitting the  use  of  that  buildfaig  for  the 
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holding  of  the  prize  fight  between  appellees 
McGovein  and  CorbetC  judgment  ia  re- 
versed, and  cause  remanded,  with  directions 
to  set  aside  tlie  order  dismissing  the  peti- 
tion, and  to  enter  in  lieu  thereof  tlie  neoes- 


sar7  decree  perpetuating  the  injunetioa  to 
the  extent  herein  indicated. 

Pa^Ktar,  Barkar,  and  Vnau,  JJ.,  dis- 
sent. 


EbHTIFCKT  CODftT  OF  APFBALS. 


ILUNOIS  SUPREME  COUET. 


Village  of  RIVERSIDE,  Appt., 

V. 

George  A.  MACLEAN  «t  al. 
(210  III.  308.) 

1.  A  msHldpal  eorvovmtion  wMeb,  vp- 
OM  Itit  oraanluLtlon,  accevta  parlcK 
vrblcb  bavc  been  laid  off  and  dedicated 
by  tboee  wbo  laid  oat  the  town  ilte  and  witb 
referoiee  to  wbkb  lota  bare  been  sotd,  aod 
wblcb  asserts  title  to  them  by  salts  to  eetab- 
liflh  such  title  aod  to  remove  encroacfaments 
tberefrom,  ta  estopped  from  sabeeguently  de- 
Dyiog  tbat  one  of  tbe  tracts  1b  a  pobllc  park. 

S.  Persona  nbo  parcbaaed  lota  wltfa  re- 
■vecl  to  a  plat  abowlns  a  park  dedi- 
cated to  the  ase  of  the  public  are  eotltled  to 

.  enforce  their  risbta  to  b&ve  the  tract  kept 
open  for  the  public  aae. 

S.  Tbe  iadleatlOB,  vpan  a  plat  dedleat- 
Ins  a  parcel  of  land  far  a  pabllc 
park,  of  roads  or  pathways,  does  not  Justify 
the  opeulug  of  roadways  across  the  tract  at 
places  other  than  those  Indicated. 

4.  A  portion  of  a  parcel  of  land  dedi- 
cated for  a  pnbllo  park  cannot  be  de- 
voted to  tbe  establlahinent  of  a  public  high- 
way If  the  result  will  be  to  cut  the  dedicated 
tract  into  small  parcels,  and  destroy  tbelr 
utility  for  the  purpose  for  which  tbe  tract 
was  dedicated- 

B.  Tbe  showlnac  of  damase  or  Injury  la 
not  ncceMsarr  to  enable  persons,  wbo  have 
purchased  property  with  reference  to  a  plat 
showing  land  dedicated  for  park  purposes,  to 
mtlntain  a  bill  to  restrain  tbe  diversion  of 
such  property  to  an  unauthorized  use. 

(June  23,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Cook  County 
in  favor  of  plaintiffs  in  a  suit  to  enjoin  the 
opening  of  a  public  highway  across  a  park. 

Affirm  rd. 

Statement  by  Magruder,  J. : 

This  is  a  bill  filed  in  the  superior  court  of 
Cook  county  on  September  24,  1903,  by  ap- 
pellees, as  complainants,  who  were  owners 

NuTu. — For  otlier  cases  In  this  series  as  to  dl- 
verslon  of  public  park  or  square  from  use  In- 
tended, see  Cburcb  v.  Portland,  0  L.  R.  A.  259. 
and  cases  In  itofe  thereto;  also  Ft  Wayne  v. 
Lake  Shore  &  M.  8.  R.  Co.  18  L.  B.  A.  367 : 
Fluten  V.  Moorhead.  19  L.  R.  A.  19S ;  Sturmer  r. 
County  Court,  3S  L.  K.  A.  300;  Rowsee  v. 
Pierce,  40  L.  R.  A.  402 ;  and  Davenport  t.  Bnl- 
flnfrton.  46  L.  R.  A.  377. 
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of  certain  lots  in  blodc  4  of  the  first  diviai<m 
of  Riverside,  against  the  village  of  River- 
side, as  defendant,  to  restrain  the  latter 
from  opening  an  alleged  highway,  intended, 
as  is  claimed  by  appellant,  to  be  a  pleasure 
driveway,  but  intended,  as  is  claimed  by  ap- 
pellees, to  be  a  public  road  and  highway, 
across  a  strip  of  land  lying  immediately 
north  and  west  of  said  block  4,  south  of  the 
right  of  way  of  the  Chicago,  Rurlington,  ft 
Quincy  Railroad,  and  east  of  the  Des  Plaines 
river,  upon  the  ground,  as  is  charged  by  ap- 
pellees, that  the  premises  in  question  are  a 
public  park  and  common,  and  were  so  dedi- 
cated by  the  Riverside  Improvement  Com- 
pany, and  adjudged  to  be  such,  and  accepted 
and  used  as  such  by  the  village  of  River- 
side, and  relied  upon  as  such  by  the  appel- 
lees in  the  purcbase  of  their  lots  in  block  4, 
and  so  represented  upon  the  recorded  maps 
and  plats  of  the  subdivision.  The  bill 
charges,  in  substance,  that  the  opening  of 
the  proposed  highway  or  driveway  will,  un- 
der the  circumstances,  constitute  a  diversion 
of  the  property  from  the  original  purpose  to 
which  it  was  dedicated,  and  a  misuse  of  it 
to  the  detriment  of  the  appellees,  and 
againiat  their  vested  rights  and  easements. 
The  bill  was  answered  by  the  appellant,  the 
village  of  Riverside,  denying  the  material 
allegations  thereof,  and  to  the  answer  repli- 
cation vea  filed. 

Upon  the  bearing  of  the  cause,  testimony, 
oral  and  documentary,  was  introduced;  and 
on  June  20,  1903,  a  final  decree  was  entered, 
in  which  the  court  found  that  the  appellMs 
(complainants  below)  were  the  owners  in 
fee  of  their  respective  lots  as  deseribed  la 
the  bill,  and  derived  their  respective  titles 
thereto  1^  mesne  convqrances  from  the  Rir- 
erside  Improvement  Company  at  th»  times 
and  in  the  manner  set  forth  in  the  bill ;  ttu^ 
the  premises  described  in  the  hill  as 
"tract  B,"  to  wit,  the  premises  bounded 
the  south  line  of  the  right  of  way  of  tbe 
Chicago,  Burlington,  ft  (Quincy  Railroad  on 
the  north,  Bloomfngbank  road  on  the  east 
and  south,  and  the  river  on  the  west,  all  in 
the  village  of  Riverside,  were  dedicated  in 
1869  by  the  said  improvement  company,  the 
then  owner  thereof,  by  common-law  dedica- 
tion, for  a  public  park  and  common,  and 
have  since  been  and  are  now  public  park  and 
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eommcm;  that  the  lots  of  the  appel- 
lees abut  on  said  public  park  and  com- 
mon ;  that  appellees  purchased  and  ac- 
quired their  lots  after  the  dedication 
of  said  public  park  and  common,  and 
in  reliance  upon  the  dedication  thereof; 
that  the  village  of  Riverside  was  organized 
in  1876  as  a  municipal  corporation,  and 
then  recognized  said  dedieaticm  of  said  prem- 
Isea  known  as  "tract  B"  as  public  paric  and 
oonutton,  and  has  since  treated  and  oared 
for  the  same  as  public  parte  and  eommon 
under  and  in  accordance  with  the  said  dedi- 
cation; that  said  premises  have  heretofore, 
at  the  suit  of  said  defendant,  the  village  of 
Riverside,  been  claimed  as  public  park  and 
common,  and  been  adjudged  and  decreed  to 
be  public  park  and  common ;  that  £he  said 
premises  referred  to  as  "tract  D"  in  said  bill 
are  a  part  of  the  premises,  described  as 
"tract  B,"  and  are  part  and  parcel  of  said 
public  park  and  common ;  that  complainants 
below  purchased  their  respective  lots  for 
residence  purposes  prior  to  August  28,  1900, 
in  full  faith  that  the  said  tract  B  and  tract 
D  would  be  forever  held  sacred  to  the  public 
uses  for  which  they  were  dedicated  as  pub- 
lic park  and  common, — as  places  of  resort 
for  amusement  and  recreation;  that  the  vil- 
lage of  Riverside  is  estopped  to  make  or  as- 
sert any  use  of  tract  B,  or  any  part  thereof, 
except  as  public  park  and  common ;  that  the 
proposed  use  by  said  village  of  that  por- 
tion of  tract  B,  described  in  the  bill,  as  n 
street,  or  as  a  public  highway,  or  as  an  ex- 
tension of  West  avenue,  or  any  street  or 
highway  in  said  village,  ia  unlawful,  unwar- 
ranted, and  illegal,  and  inconsistent  with  the 
uses  and  purposes  for  which  the  said  tract 
B  was  originally  dedicated,  and  is  now  useil 
and  held;  that  the  ordinance  passed  by  said 
village  on  August  28,  1900,  amending  a  pre- 
vious ordinance  of  the  village,  approved  Au- 
gust 24,  1876,  which  prohibited  riding  or 
driving  over  or  across  any  public  park,  road, 
border,  common,  or  ornamental  pleasure 
ground,  by  adding  thereto  the  following 
words,  "provided  that  the  atrip  of  ground 
60  feet  in  width  and  included  between  the 
eaat  and  west  lines  of  West  avenue,  in  the 
village  of  Riverside,  extended  south  from 
the  southern  terminus  of  said  avenue  to 
Bloomingbank  road,  may  be  used  for  the 
passage  of  pleasure  vehicles  and  pedes- 
trians," is  null  and  void  and  of  no  effect, 
and  that  the  proposed  enforcement  thereof 
by  the  village  and  its  officers  was  illegal  and 
unlawful,  and  in  violation  of  the  duties  and 
obligations,  assumed  by  said  village  by  the 
dedication  and  use  of  said  tract  B  as  a  pub- 
lic park  and  common,  and  in  violation  of 
the  rights  of  appellees  (complainants  be- 
low) in  said  public  park  and  common;  that 
said  appellees,  and  each  of  them,  have  an 
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easement  In  said  public  park,  and  the  right 
to  have  the  same  devoted  perpetually  to  the 
UBBS  and  purposes  for  which  the  some  was 
dedicated,  and  no  other  purpose,  and  that 
the  extension  of  said  proposed  street  and 
highway  over  and  upon  said  public  park  and  . 
common,  and  the  construction  of  the  road- 
way thereon,  and  the  removal  of  the  trees 
and  shrubbery  thereon,  as  proposed  by  the 
said  defendant, are  without  authority  of  law; 
that  the  equities  of  the  case  are  with  the 
complainants  below,  and  tiiat  the  material 
auctions  of  the  bill  are  true;  and  that 
said  complainants  are  entitled  to  the  relief 
prayed  for.  And  in  said  decree  it  was  there- 
upon adjudged  and  decreed  that  the  defend- 
ant below,  the  village  of  Riverside,  its  ofB- 
cera,  servants,  agents,  and  employees,  should 
be,  and  were  thereby,  perpetually  enjoined 
and  restrained,  unless  thereafter  lawfully 
thereunto  authorized,  from  in  any  way  ex- 
tending or  attempting  to  extend  the  said 
West  avenue,  or  any  other  street  or  high- 
way at  the  location  thereof,  across,  along, 
upon,  or  over  the  said  tract  B,  and  from  in 
iny  w!iy  laying  out,  opening,  or  extending, 
constructing,  or  attempting  to  lay  out,  ex- 
tend, or  construct  said  street,  road,  or  high- 
way upon  or  across  said  tract  B,  and  that 
a  -viTit  of  injunction  issue  to  that  effect,  and 
that  complainants  below  recover  costs  from 
the  defendant  below.  To  this  finding  and 
decree  the  defendant  below  excepted,  and  the 
present  appeal  is  prosecuted  from  the  de- 
cree so  rendered. 

The  following  plat  is  a  copy  of  exhibit  A, 
attached  to  the  bill,  and  sufficiently  illus- 
trates the  location  of  block  4,  with  the  21 
lots  into  which  the  same  is  subdivided,  to- 
gether with  the  tract  or  public  park  and 
common  across  which  it  is  proposed  to  ex- 
tend West  avenue,  as  indicated  below.  The 
portions  which  in  the  original  map  were  col- 
ored green  are  represented  by  the  shaded 
pnrts  of  the  map  printed  on  the  next  page. 

The  dotted  lines  show  West  avenue  as  pro- 
posed to  be  extended.  The  shaded  portions 
show  park.   The  black  lines  show  tract  D. 

Messrs.  Amos  O.  Miller  and  Ralpli 
Crews  for  appellant. 

Mr.  Frank  F.  Reed,  for  appellees: 
The  common-law  dedication  of  the  tract 
as  a  public  park  was  complete,  accepted  by 
buyers  of  !ota,  relied  upon  by  them,  and  then 
recognized,  accepted,  and  acted  upon  by  ap- 
pellant. 

Godfrey  v.  Alton,  12  111.  36,  S2  Am.  Dec.' 
476;  Warrm  v.  JaoJcaonville,  Iff  111.  236.  68 
Am.  Dqc.  610:  Zcaring  v.  Raher,  74  111.  409; 
Bryant  v.  McCandlesa,  7  Ohio,  pt.  2,  p.  135; 
iMhe  Vieu}  T.  LeBahn,  120  111.  92,  9  N.  E. 
269;  Lotpnadale  v.  Portland,  1  Or.  S97,  Fed. 
Cas.  No.  8,679;  Nelson  v.  Mtttti»on^Z,T3im^ 
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244,  Fed.  Cas.  No.  10,110;  Maywood  Co.  v. 
Matftcood,  118  111.  61,  8  N.  E.  866;  United 
States  V,  Illinoia  C,  R.  Co.  154  U.  S.  225. 
38  L.  ed.  071,  14  Sup.  Ct  Bep.  1010;  Ham 
V.  Dadeviile,  100  Ala.  109,  14  So.  » ; .  Evana 
V.  BlankeTtship  (Ariz.)  30  Fae.  812;  San 
Lmndro  T.  LeBreUMf  72  Cal.  170,  13  Pae. 
40S;  Com.  «3t  rcl.  Atty,  Oen.  t.  Beaver,  171 
Pa.  542,  33  Atl.  112;  Gould  T.  Hotoe,  131 
lU.  490,  23  K.  £.  602;  Clark  t.  MoOormiek, 
174  111.  104,  61  N.  E.  215;  Marak  v.  Fair- 
hwy,  168  m.  401,  46  N..E.  280;  Jfetftodirt 
Epiaoopal  Ohurok  r.  Hohokm,  88  N.  J.  L. 
13,  97  Am.  Dee.  696. 

No  municipal  corporation  which  could  ac- 
cept, eidsted  at  the  time  ot  tb»  dedicatiim, 
but  acceptance  hy  a  munidpalify  was  not 
needed.  It  was  enough  that  lota  were 
offered,  ecAd,  and  bouf^t  with  the  under- 
standing that  the  designated  portions  were 
public  paric  and  eommon. 

United  Btatea  t.  OMottge,  7  How.  186,  12 
L.  ed.  «60;  United  Statea  t.  Illwoia  C.  H. 
Co.  2  Biss.  174,  Fed.  Cas.  No.  16,437;  Stone 
V.  Brooks,  35  Cal.  501 ;  Jeraey  City  v.  Mor- 
ria  Canal  d  Bkg.  Go.  12  N.  J.  Bq.  668; 
ConkUng  y.  Mackinaw  City,  120  Mich.  67, 
79  N.  W.  6. 

Upon  its  irabBequent  wganlxatiMi,  the  vil- 
lage of  Riverside  became  the  tmstee  of  the 
public  to  the  extent  of  tbs  dedication.  The 
village  is  estopped,  both  by  tin  (»iginal 
dedication  and  its  own  conduct,  from  deny- 
ing that  the  tract  it  a  pid>lic  park. 

MoDonaid  r.  fitarJb,  176  IlL  466,  62  N.  E. 
37 ;  Sullivan  v.  TtoAenor,  179  Dl.  97,  68  17. 
66  L.  R.  A. 


E.  561;  Gonkling  v.  Mackinaw  Oiiy,  120 
Mich.  67,  70  N.  W.  6;  Bates  v.  Beloit,  IDS 
Wis.  90,  78  N.  W.  1102;  Jiew  Orleans  v. 
United  Statea,  10  Pet.  662,  9  L.  ed.  573; 
Cincinnati  v.  White,  6  Pet.  431,  8  L.  ed. 
452;  Wi^geman  v.  North  Peoria^  160  HL 
277,  43  K.  K.  347 ;  Evansville  d  T.  H.  R.  Co. 
V.  State,  149  Ind.  276,  40  N.  E.  2. 

Each  lot  has  an  easement  in  the  pai^ 
and,  in  order  to  maintain  this  easement,  the 
park  must  be  preserved. 

Bmitk  V.  Heath,  102  HL  130;  Fieher  v. 
Beard,  40  Iowa,  625 ;  Aroher  v.  BaUnaa  City, 
93  Cal.  43,  16  L.  B.  A.  146,  28  Pae.  839; 
Pierce  v.  Roberta,  67  Conn.  31,  17  Atl.  276 ; 
Rhodes  V.  Mrightwood,  146  Ind.  81,  48  N.  E. 
942 :  Perrin  v.  Sew  York  O.  R,  Co.  40  Barb. 
65;  Lake  View  v.  LeBahn,  120  IlL  92,  9  N. 
E.  269 ;  Frederick  County  v.  Winchester,  84 
Va.  467, 4  S.  E.  844;  St.  Paul  dP.R.Cfo.  v. 
Bohurmair,  7  Wall.  872,  19  L.  ed;  74;  Lef- 
ler  V.  BurUngton,  18  Iowa,  361;  Baptiat 
Church  V.  Preabyterian  OhiinA,  18  B.  Hon. 
635;  Cumminga  v.  Bt.  Lome,  90  Ho.  269, 
2  S.  W.  130;  BohntUer  v.  Jaeob,  86  Ky.  101, 
5  S.  W.  S50;  Hurley  v.  Uia»i»aippi  d  R.  Biv- 
er  Boom  Co.  84  Minn.  148,  24  N.  W.  917 ;  Re 
Pearl  Street,  111  Fa.  565,  6  AtL  430;  Greg- 
ory V.  Lincoln,  13  Neb.  352,  14  N.  W.  423. 

To  ocnvert  any  portion  into  a  public  high- 
way is  ineotuistent  witih  and  destructive  of 
Uie  use  as  a  park. 

Illiu^  Bev.  Stat.  chap.  24,  art.  6,  f  63, 
SS  23  89;  Godfrey  v.  Alton,  12  111.  20,  52 
Am.  Dec  476;  iVinoeoOte  T.  Auten,  77  HL 
325;  JaokaowoiUe  r,  /MfeeofwUto  B.  Oo.  tit 
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111.  540;  Guttery  v.  Glenn,  201  ni.  275,  66 
N.  E.  305;  Warren  v.  Lyons  City,  22  Iowa, 
351;  Church  v.  Portland,  18  Or.  73,  6  L.  R. 
A.  259,  22  Pac.  528;  Fisher  v.  Beard,  82 
Iowa,  346 ;  17  Am.  &  Eng.  Enc.  Law, 
pp.  417,  418;  Hyde  Park  v.  Otikiooods  Ceme- 
tery Asso.  119  111.  141,  7  N.  E.  627;  Chicago 
<€  N.  W.  R.  Co.  V.  Chicago,  151  111.  348,  37 
N.  E.  842 ;  Vnited  States  v.  Chicago,  7  How. 
185,  12  L.  ed.  660 ;  Lake  Shore  <£  if.  S.  K. 
Co.  V.  Chicago,  161  111.  359,  37  N.  E.  880; 
Davis  V.  Nichols,  39  111.  App.  610;  Price  v. 
Thompson,  48  Mo.  381 ;  Watertnwn  v. 
Cotcen,  4  Paige,  510,  27  Am,  Dec.  80;  Bar- 
clay V.  nowell,  6  Pet  498,  8  L.  ed.  477  ; 
United  States  v.  Illinois  G.  R.  Co.  2  Biss. 
174,  Fed.  Cas.  No.  15,437;  Normal  School 
Dist.  No.  S  V.  Painter,  102  Mo.  464,  10  L. 
R.  A.  493,  14  S,  W.  938;  Harris  County  v. 
Taylor,  58  Tex.  690;  Chicago  v.  Ward,  169 
111.  392,  38  L.  R.  A.  849,  61  Am.  St.  Rep. 
185,  48  N.  E.  927;  FranklinCountyv.  La- 
throp,  9  Kan.  453;  LeClercq  v.  Oallipolis,  7 
Ohio,  pt.  1,  p.  218,  28  Am.  Dec.  641;  St. 
Paul  Y.  Chicago,  M.  <£  8t.  P.  R.  Co.  63  Minn. 
330,  34  L.  R.  A.  184,  63  N.  W.  267,  65  N.  W. 
649,  68  N.  W.  458;  Llano  v.  Llano  County, 
5  Tex.  Civ.  App.  132,  23  S.  W.  1008;  Peopic 
V.  Vanderbilt,  38  Barb.  282;  Pott  v.  Potts- 
ville,  42  Pa.  132;  Rees  v.  West  Pennsylvania 
Exposition  Boo.  2  Pa.  Co.  Ct.  386;  Cody  t. 
Conger,  19  N.  Y.  256;  Rowsiee  v.  Pierce,  75 
MiHS.  846.  40  L.  R;  A.  402,  65  Am.  St.  Rep. 
625,  23  Bo.  307 ;  Board  of  Education  v.  Kan- 
sas Cily,  62  Kan.  374,  63  Pac.  600;  J/c/n- 
tyre  r.  El  Paso  County,  15  Colo.  App.  78, 
61  Piic.  237;  Youngerman  v.  Polk  County, 
110  Iowa,  731,  81  N.  W.  166;  California 
Nov.  <E  Impro^.  Co.  v.  Union  Transp.  Co, 
126  Cal.  433,  46  L.  R.  A.  825,  58  Pac.  936 ; 
Armstrong  v.  St.  Marys,  21  Ohio  0.  0.  16; 
Ooe  College  v.  Cedar  Rapids  (Iowa)  87  N. 
W.  444;  Atlaniic  City  v.  Atlantic  City  Steel 
Pier  Co.  62  N.  J.  Eq.  139.  49  Atl.  822;  Shirk 
V.  Chicago,  195  III.  298,  63  X.  E.  193;  West 
Boston  Bridge  v.  Middlesew,  10  Pick.  270; 
Bayonne  v.  Ford,  43  N.  J.  L.  293. 

Appellees  are  abutting  property  owners, 
and  will  sustain  special  damages  if  the  road 
is  opened,  and  are  entitled  to  an  injunction 
refitraining  the  Tillage  from  violating  its 
duties  as  trustee,  and  preventing  the  pur- 
poses of  dedicati(»i. 

Maywood  Co.  v.  Maytcood,  118  111.  65,  6 
N.  £.  866;  Marsh  v.  Fairbury,  163  111.  401, 
46  N.  E.  236 ;  Newell  t.  Sasa,  142  HI.  104,  31 
N.  E.  176;  Cihak  v.  KUkr,  117  111.  643,  7  N. 
E.  Ill;  United  States  v.  Illinois  C.  R.  Co. 
164  U.  S.  225,  38  L.  ed.  971,  14  Sup.  a. 
Rep.  1015;  Earll  v.  Chicago,  136  111.  277, 
26  N.  E.  370;  Wilson  v.  Acree,  97  Tenn.  378, 
37  S.  W.  90;  Rhodes  y.  Brightioood,  145 
Ind.  21,  43  N.  E.  942;  Bvatu  T.  Blankenehip 
(Ariz.)  80  Pac.  812.  I 
M  L.  R.  A. 


Masnder,  J.,  delivered  the  opinion  of 

the  court: 

After  a  careful  examination  of  the  record, 
plats,  maps,  and  evidence,  we  are  of  the 
opinion  that  the  testimony  siistains  the  find- 
ings of  the  court  below,  and  that  the  decree 
entered  by  it  is  correct. 

About  March  1,  1869,  the  Riverside  Im- 
provement Company,  incorporated  under  a 
special  act  of  the  legislature  of  Illinois  for 
the  purpose  of  establishing  a  suburban  town, 
became  the  owner  of  the  south  half  of  sec- 
tion 26,  and  the  whole  of  sections  36  and  36, 
in  township  39  north,  range  12  east  of  the 
third  principal  meridian,  except  that  part 
lying  south  of  the  Des  Plaines  river,  and  aleo 
of  some  parts  of  sections  1  and  2  in  town- 
ship 38,  which  lands  were  included  within 
the  outlines  of  maps  and  plats  hereinafter 
mentioned,  and  included  said  block  4  and 
said  tract  B.  The  lands  acquired  lay  to  the 
east  and  west  of  the  Des  Plaines  river,  in  its 
north  and  south  course.  The  Chicago,  Bur- 
lington, &  Quincy  Railroad  ran  east  and 
west,  and  a  little  south  of  west,  through  the 
tract,  and  across  the  Des  Plaines  river.  Im- 
mediately north  of  the  railroad  tracks  woe 
a  tract  of  land,  marked  upon  the  plat.  "Land 
not  belonging  to  the  company,"  whidi  was 
not  owned  by  the  Riverside  Improvement 
Company,  and  which  at  that  time  was  not 
subdivided.  North,  however,  of  this  unsub- 
divided  tract,  was  a  tract  purchased  by  the 
company  subject  to  a  mortgage,  which  was 
afterwards  foreclosed,  and  all  the  title  oi 
the  Riverside  Improvement  Company  was 
thereby  eliminated.  The  latter  tract  was 
platted  and  subdivided  into  roadways  and 
parks  upon  the  same  plan  as  the  land  south 
of  the  railroad  tracks.  The  tract  here  in 
controversy,  and  alleged  to  be  a  park,  or  a 
part  of  a  system  of  i>arks,  inaugurated  by 
the  improvemeut  company,  lies  south  of  the 
railroad  tracks,  and  north  and  west  of  blodc 
4,  in  which  the  lots  of  appellees  are  located. 
Subsequently  the  northern  part  of  the  un- 
subdivided  tract,  lying  north  of  said  rail- 
rood  tracks,  was  subdivided  into  lots  and 
blocks  and  streets,  and  called  "Beebe's  Cen- 
tral Riverside  Addition,"  and  the  southern 
part  of  said  tract  was  subsequently  subdivid- 
ed into  lots  and  blocks,  etc.,  and  called  "Wes- 
sencraft's  Homestead  Addition."  The  street 
lying  north  of  .Wessencraft's  addition,  and 
running  east  and  west,  was  designated  as 
"Forest  avenue."  From  Forest  avenne. 
West  avenue  runs  south,  as  designated  upon 
the  plat  in  the  statement  preceding  this 
opinion.  West  avenue  nms  southward  as  far 
as  the  north  line  of  the  railroad  tracks. 
West  avenue  is  a  street  50  feet  wide,  and, 
where  it  strikes  the  north  line  of  the  rail- 
road right  of  way,  is  abont  £84  feet  from  the 
bank  of  the  Des  Pla&p.jji^Qc^gfe 
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side  of  the  Btreet.  It  was  dedioaied  as  a 
public  street,  and  has  always  been  used  as 
such.  By  an  ordinanoa  of  the  vlll^  dated 
January  3,  1898,  Wast  avenue  was  extended 
aeroBS  the  railroad  right  of  way  to  the  park 
marked  "tract  B,"  including  toict  D,  in  pur- 
snanoe  of  condemnatioD  proceedings  there- 
upon instituted.  By  the  ordinanoe  oi  Au- 
gust 28,  1900,  amending  the  ordinance  of 
August  24,  1876,  it  was  provided  that  a 
roadway  should  be  constructed  for  pleasure 
vehicles  and  pedestrians  by  the  extension  of 
West  avenue  south  across  the  park,  mariced 
"tract  B,"  to  Bloomingbank  road,  running 
south  of  said  park,  and  north  and  west  of 
block  4.  The  extension  of  West  avenue 
across  the  park  marked  "tract  B"  is  what 
is  sought  to  be  enjoined  and  prevented  by 
this  suit.  All  the  property,  including  block 
4  and  the  park  marked  "tract  B,"  including 
tract  D,  here  in  controversy,  lies  in  the  first 
division  of  Riverside. 

1.  The  first  contention  made  by  the  appel- 
lant is  that  the  lands  lying  between  said 
block  4  and  the  said  railroad  are  not  "public 
park."  This  contention  cannot  be  main- 
tained under  the  proofs  in  this  case. 

It  appears  from  the  written  stipulation  of 
facts  entered  into  by  counsel  and  introduced 
upon  the  trial  of  the  case  that  the  Riverside 
Improvement  Company  in  March,  1869,  as 
owner,  subdivided  and  made  a  plat  of  the 
first  division  of  Riverside,  and  collected  all 
the  maps  showing  the  different  divisions  into 
one  map.  and  that  this  map  showed  the 
blocks,  lots,  parks,  and  oommond,  and  was 
hung  in  the  offices  of  the  Riverside  Improve- 
ment Company  in  Chicago  and  Riverside; 
that  the  company  sold  tlie  lots  with  refer- 
ence to  the  same,  made  accurate  surveys  of 
the  lots  and  blocks  and  parka  platted  into 
three  divisions,  recorded  the  plats  on  Sep- 
tember 21,  1869,  placed  the  recorded  plata 
in  its  oftlces,  and  offered  and  sold  lots  with 
reference  to  tho  mapa  and  plats;  that  the 
said  recorded  plats  showed  the  parks,  lawns, 
banks,  and  margins  as  places  colored  green 
(being  the  shaded  parts  in  the  accompany- 
ing piat),  and  the  parts  so  colored  green 
were  declared  1^  the  Riverside  Improvement 
Company  to  be  dedicated  to  public  use,  and 
were  so  dedicated.  It  also  appears  from  the 
stipulation  and  evidence  that  the  Riverside 
Improvement  Company  continued  to  exhibit 
the  recorded  plats  and  maps  referred  to,  and 
to  distribute  lithographic  copies  of  the  same, 
showing  the  public  parks,  river  banks, 
islands,  margins,  and  commons,  and  repre- 
sented that  the  places  colored  green  were 
dedicated  as  parks  and  commons  to  public 
use:  that,  by  means  of  such  representations, 
many  pemons  were  induced  to  purchase  lots 
in  the  first,  second,  and  third  divisions,  in- 
cluding the  lots  now  owned  by  appellees; 
m  L.  B.  A. 


that  appellees  purchased  and  acquired  Uieir 
lots  for  valuable  ccmiideration,  in  good 
faitii  and  with  full  knowledge  of  the  suits, 

decrees,  and  records  hereinafter  set  forth, 
which  were  in  existence  at  the  Ume  of  their 
lespecLive  purchases  :  that,  after  the  fire  of 
1871,  which  destroyed  all  of  the  original  re- 
corded maps,  and  also  the  records  thereof, 
the  Riverside  Improvement  Company  pre- 
pared and  recorded  plats,  which,  while  they 
do  not  show  as  colored  green  the  portions 
dedicated  to  the  public  as  parks  by  the  orig- 
inal maps,  yet  show  the  park  portims  as 
blank  and  unsubdivided  premises.  It  also 
appears  fsom  the  stipulati<m  and  evideuoe 
that  the  village  of  Riverside,  when  incor- 
porated, in  1875,  accepted  the  dedication  of 
the  parks  and  commons,  and  assumed  the 
custody  thereof. 

In  addition  to  this,  the  town  of  Riverside 
in  1872  filed  a  bill,  in  which  it  recognized, 
in  general  terms,  the  dedication  and  the 
existence  of  the  parka  and  commons  indi- 
cated in  tlie  original  recorded  plats,  and 
exhibited  and  distributed  maps.  On  Sep- 
tember 17,  1885,  the  village  of  Riverside 
filed  its  original  bill  of  complaint  agiinst 
the  Riverside  Improvement  Company,  Henry 
L.  Glos  et  al.,  for  the  purpose  of  establish- 
ing by  judicial  proceeding  the  system  of 
parks  and  commons  created  and  dedicated 
by  the  Riverside  Improvement  Company,  in 
which  suit  a  decree  was  entered  on  April  4, 
1887,  which  established  as  a  cwnplete  sys- 
tem all  of  the  parks  dedicated  originally 
by  the  Riverside  Improvement  Company,  in- 
cluding the  premises  in  question,  as  public 
park  and  common ;  and  this  decree  found 
that  the  company  hung  a  map  in  its  office 
and  circulated  among  the  people  a  map  of 
the  lands  and  subdivision  thereof,  showing 
blocks,  streets,  lots,  parks,  public  grounds, 
mid  eomnions.  and  dintributed  lithographic 
copies  of  the  same  in  large  numbers  among 
the  people,  and  showed  the  same  to  prospec- 
tive purchasers  of  residence  sites,  and  that 
the  map  so  circulated  showed  in  conspicuous 
colors  the  parks,  commons,  and  public 
grounds  which  the  owners  of  the  sites  pro- 
posed to  dedicate  to  the  public  forever  for 
the  uae  of  prospective  purchasers  and  resi- 
dents. The  decree  finds,  that  after  the  mak- 
ing of  the  original  plat,  and  the  publication 
of  the  said  mapa  and  the  recording  of  the 
pint,  the  company  sold  large  numbers  of 
lots  to  divers  persons  who  are  now  living 
thereon,  and  that  the  sales  were  made  un- 
der the  representation  that  the  parks,  com- 
mons, etc.,  as  indicated  on  the  maps,  were 
dedicated  to  the  public  use  as  streets,  pub- 
lic grounds,  and  commons;  and,  in  connec- 
tion with  the  making  of  the  sales,  the  com- 
pany improved  the  streets  and  mar^^ins.  and 
laid  off  the  parks  '"^^.^^^i^^^jp^i 
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were  in  the  habit  of  taking  parties  on  the 
grounds  and  pointing  out  the  places  indi- 
cated aa  parks  and  public  grounds,  and  rep- 
resenting that  the  places  so  colored  and  in- 
dicated on  the  maps  and  pointed  out  were 
dedicated  to  public  use.  The  decree  also 
finds  that  tbe  number  of  persona  who  pur- 
chased lots  on  ^e  faith  of  the  aforesaid  rep- 
Te8entati<Hi  were  about  200,  end  that  the 
particular  property,  grounds,  and  commons 
which  were  represented  hy  the  Riverside  Im- 
provement Company  to  proposed  pnrehaaers 
to  be  public  grounds  and  commons,  and  to 
have  been  dedicated,  are,  besides  certain 
parks  and  commons  not  here  in  controversy, 
the  tract  B,  including  tract  D,  as  above  de- 
scribed, and  the  other  small  parks  and  road- 
ways lying  east  thereof  and  south  of  tbe 
railroad  tracks,  as  shown  upon  the  plat  set 
forth  in  the  statement  preceding  this  opin- 
ion. Hie  decree  also  finds  that  a  large  num- 
ber of  persMis  who  purchased  lots  improved 
the  same,  and  became  residents  thereon,  re 
lying  upon  said  dedication,  and  accepted  and 
enjt^ed  the  benefit  for  public  purposes  of 
tbe  pleasure  grounds,  and  the  streets,  com- 
mons, and  parks,  and  were  using  the  same 
when  the  village  was  organized.  It  also 
finds  thnt  the  village,  by  its  oflicers,  as- 
sumed ehai^  of  the  streets,  parks,  and  com- 
mons, and  held  the  some  for  public  use,  and 
has  since  exercised  antiiority  over  the  same 
and  improved  tbe  same.  The  decree  also 
finds  Uiat  the  populatini  of  the  vilhtge  then 
nmnbeied  600  persona,  who  have  enjtqred 
tbe  streets,  pnblie  parln,  and  commons,  and 
that  the  streets,  paries,  and  commons  were 
dedicated  by  the  Riverside  Improramant 
C'mnpany  for  public  use  before  the  incorpo 
ration  of  tbe  Tillage,  by  commcm-law  dedi- 
cation, and  tbat  tbe  community  aoosptad  tbe 
same,  and  that  the  same  were  Uien  held  bv 
the  vill^^  by  ecHnmon-law  dedication,  ^d 
in  the  decree  it  was  thereupon  adjudged  that 
said  parks  and  e«nm<ni«  were  dedicated  to 
tbe  pnblie  use  by  a  common-law  dedicatitm, 
and  tbat  tbe  village  of  Riverside  in  Ju^. 
1875,  accepted  and  received  said  streets, 
porks,  higliways,  eta,  and  held  and  had  tbe 
right  to  luAA  the  same  by  oommm-law  dedi- 
cation, and  bad  the  right  to  control  the 
some  for  tbe  benefit  of  the  public,  for  the 
purpose  of  carrying  tiie  dedication  into  ef- 
fect 

.^;nin,  on  December  21. 1888,  the  village  of 
Riverside  filed  a  bill  against  Patrick  Ronaa, 
who  bad  built  an  ice  house  upon  tract  B  and 
in  tbe  suit  commenced  by  tbe  filing  of  such 
bill  the  village  of  Rivervide  asserted  said 
tract  to  be  a  public  park  and  common,  and 
procured  a  decree,  adjudging  it  to  be  a  pub- 
lie  park  and  common.  At  tbe  same  time  the 
village  of  Riverside  instituted  a  suit  against 
one  Charles  Moeschler,  which  ripened  into 
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a  decree,  where  it  asserted  the  same  posi- 
tions as  to  original  dedication  of  the  entire 
park  system  as  were  asserted  in  the  suits 
against  Glos  and  Ronan. 

In  addition  to  these  suits  and  decrees,  and 
in  addition  to  the  facts  proved  and  admitted 
by  the  stipulation,  tbe  village  on  August  24, 
187S,  passed  an  ordinance  forbidding  any 
driving,  riding,  or  passing  over  public  paric, 
road,  border,  or  common,  and  on  October  8, 
1888,  passed  an  ordinance  declaring  all 
buildings  and  other  structures  by  private 
persons  on  such  property  to  be  nuisances. 

'Hie  evidence  and  facts  above  recited  show 
a  complete  common-law  dedication  of  the 
premises  in  question  as  public  park  and  com- 
mon. They  demonstrate  that  the  land  sought 
to  be  appropriated  fw  the  driveway  is  pub- 
lic park  and  common,  and  has  always  been 
so  i-ecoqnized  from  the  yeir  1869  by  adja- 
cent lot  owners,  the  municipality,  and  the 
public  generally.  Appellees  purchased  in  re- 
liuice  upon  these  facts,  and  appellant,  by 
its  acts,  declarations,  ordinances,  suits,  and 
decrees,  has  recognized  and  acquiesced  in  the 
dedication,  and  has  never  attempted  to  re* 
pudiate  it,  but  has  actively  sought  to  es- 
tablish it  and  enforce  it,  not  only  aa  to 
other  parks,  but  as  to  this  identical  tract 
here  in  controversy. 

The  law  applicable  to  the  facte  above  set 
forth  is  well  settled.  Where  one  who  owns 
lands  lays  off  a  town  <Hr  village  tbereon, 
and  makes  a  map  of  the  town  site,  showing 
it  to  be  divided  into  strsets,  alleys,  blocks, 
and  lots,  and  then  aells  vritb  reference  to 
sucb  map,  be  tberdiy'  makes  an  irrevocable 
dedication  of  tbe  space,  as  represented  on 
tbe  map  as  sb-eets,  to  the  use  of  the  pnblie. 
And  if  there  tw  public  squares  or  plaoes  rep- 
resented on  tbe  mai^  the  same  rule  applies 
to  tbem,  and  dedioati<m  thereof  may  be  es- 
tablished in  the  same  manner.  Clark  v.  He- 
Cormick,  174  III.  104,  51  N.  K.  215;  Zear-  ^ 
ing  v.  Rabtr,  74  HI.  400;  United  Statea  ' 
lUinoia  0.  .B.  Co.  164  U.  S.  226,  88  L.  ed. 
071,  14  Bup.  Ct  Rep.  1016;  Ban  Leandro  v. 
La  Breton,  72  Gal.  170,  13  Poe.  405. 

In  such  ease  it  makes  no  difference  that 
no  municipal  corporation  which  could  ac- 
cept the  dedication  eidsts  at  the  time  the 
dedication  is  made.  It  is  enough  tbat  the  lots 
are  offered,  sold,  and  bought  with  the  under- 
standing that  the  designated  portions  are 
public  parks  and  commons.  The  municipal- 
ity, which  in  the  case  at  bar  was  the  village 
of  Riverside,  uptm  its  subsequent  tn^nizo- 
tion  becomes  the  trustee  of  the  public  to  tbe 
extent  of  the  dedication.  Here  the  acts, 
care,  ordinances,  and  decrees  show  tiiat  the 
village  of  Riverside  accepted  this  tract  as 
public  park,  and  is  estopped  both  by  tbe 
original  dedication  and  Its  own  conduct  from 
denying  that  the  tract  is  public-park.  Harth 
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ChUlioothe  V.  Burr,  186  111.  322,  57  N.  E. 
3S;  Wiiggeman  v.  North  Peoria,  160  111. 
277,  43  N.  E.  347;  McDonald  v.  Stark,  176 
111.  466,  62  N.  E.  37;  Conkling  v.  Mackinaw 
City,  121)  Mich.  67,  79  N.  W.  6;  Marsh  v. 
Fairbvry,  163  111.  401,  45  N.  E.  236.  In 
Marsh  v.  Pairbury  it  was  said  (p.  407,  163 
HI.,  p.  238,  46  N.  E.) :  "But,  in  connection 
with  these  public  rights,  those  who  pur- 
chased lots  fronting  on  this  park  took  with 
reference  to  the  plat,  and  had  on  appurte- 
nant righttherein,  which  was  their  own  prop- 
erty, as  a  right  appurtenant,  and  that  was 
to  have  the  streets  and  block  10  remain  open 
for  public  use.  The  vendor,  or  those  privy 
to  his  title,  would,  by  his  acts  in  platting 
and  selling  lots  by  this  plat,  be  estopped 
from  inclosing  block  10  as  private  grounds. 
Such  being  the  case,  the  question  as  to 
whether  or  not  the  village  authorities  ac- 
cepted the  dedication  of  that  block  would 
not  defeat  the  right  of  individual  purchas- 
ers from  asserting  their  rights  to  have  the 
same  open  forever  for  the  use  of  the  public." 
Earn  V.  Chicago,  136  HI.  277,  26  N.  E.  370. 
In  the  case  at  bar  the  evidence  shows  that 
appellees  purchasetl  their  respective  lots,  re- 
lying upon  the  existence  of  this  tract  of  land 
as  a  public  park,  and  that  it  should  always 
remain  such.  Nearly  all  of  the  appellees,  aa 
lot  owners,  purchased  their  lots  after  one  or 
more  of  the  decrees  had  been  entered  in  the 
suits  already  referred  to,  begun  by  the  vil- 
lage, which  declared  the  entire  park  to  be 
a  public  park:  and  they  relied  upon  this 
fact  as  appearing  of  record.  Each  lot  has  aa 
easement  in  the  park,  and,  in  order  to  main- 
tain this  easement,  it  is  necessary  that  the 
tract  in  question  should  be  preserved  as  a 
park.  Bmith  v.  Heath,  102  HI.  130;  St. 
Paul  A  P.  R.  Co.  V.  Schurmeir,  7  Wall. 
272.  19  Ij.  cd.  74:  Archer  v.  Salinas  City, 
93  Cal.  43,  16  L.  R.  A.  145,  28  Pac.  839.  In 
^the  latter  cnae  of  Archer  v.  Salinas  City  it 
was  said:  "The  same  principles  which  are 
applicable  to  the  dedication  of  public  streets 
apply  to  the  dedication  of  a  public  park  or 
square.  All  dedications  for  public  use  are 
to  be  considered  with  reference  to  the  pur- 
pose for  which  the  dedication  is  made,  or  the 
use  to  whidi  the  property  dedicated  may  be 
applied,  and  that  purpcHte  may  be  aseer* 
tained  by  the  designation  which  the  owner 
has  affixed  to  the  land  upon  the  map, — 
whether  it  be  a  street,  a  school  lot,  or  a  pub- 
lio  park,  setting  apart  of  a  public  park 
upon  such  map  is  for  the  convenience  and 
enjojrment  of  the  inhabitants  of  the  placp, 
and,  as  it  enhances  the  value  of  the  private 
property  fronting  thereon,  so  the  owner  who 
has  dedicated  it  is  presumed  to  have  re- 
ceived, in  the  increased  prices  tor  which  that 
property  was  sold,  the  omnpenaation  for  its 
surrender  to  the  public  as  a  public  park. 
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.  .  .  [Dedication]  may  be  express  and 
completed  by  a  single  act,  aa  when  the  land 
is  dedicated  by  deed,  or  it  may  be  implied 
from  a  series  of  acts,  as  when  the  owner 
subdivides  a  tract  of  land  into  blocks  and 
streets,  and  causes  a  map  of  such  subdivi- 
siou  to  be  recorded,  and  sells  the  several  sub- 
divisions which  front  upon  those  streets. 
Whenever  the  dedication  is  complete,  the 
property  thereby  becomes  public  property, 
and  the  owner  loses  all  control  over  it  or 
right  to  its  use." 

We  are  of  the  opinion  that  there  was  a 
common-law  dedication  by  the  Riverside  Im- 
provement Company  of  the  tract  in  question 
as  a  public  park  for  purposes  of  recreation 
and  amusement,  and  that  an  easement  of 
that  character  immediately  arose  and  be- 
\  came  appurtenant  to  the  Iota  of  appellees, 
and  can  be  enforced  by  them,  especially  as 
the  evidntice  shows  that  the  village  has  ex- 
pressly and  repeatedly  recognized  such 
rights,  and  endeavored,  as  trustee,  to  pro- 
tect and  eytablish  them. 

It  is  claimed  that  towards  the  western  ex- 
tremity of  the  park  the  lithographic  maps 
which  were  circulated  showed  a  roadway  or 
paesageway  of  some  kind  curving  along  the 
1  ivcr  bank.  This  fact  is  dwelt  upon,  as 
showing  that  the  intention  of  the  original 
dedicator  was  that  a  road  extended  from 
the  north  through  the  unsubdivided  tract 
across  the  railroad  tracks  should  at  some 
time  be  connected  with  such  roadway  or  pas- 
sageway curving  along  the  river.  If  this 
were  so.  West  avenue  extended  south  ia  not 
so  extended  as  to  connect  with  any  such 
roadway  or  passageway,  but  crosses  the  rail- 
road track  a  long  distance  east  of  any  place 
where  such  roadway  or  passageway  is  indi- 
cated upon  the  lithographic  maps.  If  West 
avenue  ia  extended  across  the  park  here  in 
question  in  the  manner  in  which  the  village 
jf  Riverside  proposes  to  extend  it  by  the 
ordinance  of  Augujtt  28,  1900,  it  will  cut 
the  park  desirnated  ns  "tract  B"  into  two 
parts,  as  shown  by  the  dotted  lines  across 
the  east  end  of  tract  D.  It  appears  from  the 
evidence  that  the  part  marked  "tract  B"  is 
■\bont  12."»  fert  wide,  and  not  more  than  400 
or  500  feet  lon^.  The  extensioa  of  West 
avenue  over  it  thus  divides  it  into  two  por- 
tions, so  email  as  to  destroy,  not  only  its 
beuuty,  but  its  usefulness  as  a  park  to  the 
lot  owners  whose  residences  abut  upon  it. 
If  roadways  are  indicated  upon  the  plats  aa 
recorded,  and  upon  the  lithographic  maps  as 
shown  to  the  purchasers,  then  it  was  the 
intention  of  the  dedicator  that  such  road- 
ways should  run  a^^  therein  indicated,  and 
not  that  new  roadways  should  be  cut,  divid- 
[  ing  the  property  into  still  smaller  parts  or 
'  portions.  No  passafieway  indicated  upon 
'  any  plat  whioh  was  used  in  the  sale  of  lata 
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can  be  located  at  the  point  of  the  crossing 
now  proposed  to  be  made  by  the  village. 

2.  It  is  claimed  on  the  part  of  the  appel- 
lant that,  even  if  the  premises  in  questi(») 
are  a  public  park  or  a  public  common,  or 
both,  nevertheleBB  the  use  of  a  strip  across 
it  for  the  purposes  of  a  pleasure  driveway 
will  not  be  a  misuse  of  said  public  park  or 
public  common.  This  contention  gives  rise 
to  the  question  whether  the  proposed  use  of 
tlie  park  by  the  construction  of  a  roadway 
through  the  same,  resulting  from  the  ordi- 
nance of  Aogust  28,  1900,  will,  under  all  the 
cireumstanoes,  be  a  misuse  of  the  premises 
as  a  park. 

It  is  not  altogether  dear  that  the  road- 
way, if  extended  from  the  south  line  of  the 
railway  rif^t  of  way  across  this  park,  will 
be  a  pleasure  driveway.  As  has  already  been 
stated,  the  village  has  already  extended 
West  avenue  over  the  railroad  right  of  way 
to  the  north  line  of  this  park  by  coademna- 
ti<m.  But  this  extension  of  West  avenue, 
ts  we  understand  the  evidence,  was  its  ex- 
tension as  a  public  street  or  highway,  and 
not  as  a  boulevard  or  pleasure  drive.  There 
is  nothing  to  show  that  West  avenue,  if  ex- 
tended across  this  park,  would  be  restricted, 
in  the  use  to  be  made  of  it,  to  a  mere  pleas- 
ure driveway.  The  evidence  shows  that,  im- 
der  some  arrangement  between  the  village 
and  the  railroad  company,  the  grade  where 
this  crossing  is  to  be  made  will  be  raised  be- 
tween 4  and  6  feet  above  the  level  of  the 
park.  An  unsightly,  elevated  roadway  will 
thus  be  created  through  what  has  been  a 
park,  planted  with  trees  and  shrubs,  and 
eared  for  as  such.  It  is  not  to  be  suppoeed 
that  persons  driving  for  pleasure  would  at< 
tempt  to  drive  a  distance  ot  185  feet,  more 
or  less,  up  or  down  an  inclined  plane,  and 
over  a  oomplieated  and  dangerous  railroad 
erosBing. 

The  evidence  establishes  the  oone^asian 
that  the  extension  of  West  avenue  over  this 
park  will  be  a  perversion  of  the  use  for 
which  the  premises  embraced  in  the  paik 
were  originally  dedicated.  They  won  orig- 
inally dedicated  for  the  purposes  of  a  park, 
and  not  for  the  purposes  of  a  traveled  road- 
way catting  so  small  a  park  into  two  parts. 
A  park  is  a  "place  for  the  reeort  of  the  pub- 
lic for  recreation,  air,  and  light."  Price  t. 
PJainfield,  40  N.  J.  L.  612.  "A  park  is  a 
piece  of  ground  in  a  rity  or  village  set  apart 
for  ornament,  or  to  afford  the  benefit  of  lUr, 
exercise,  or  amusement."  17  Am.  &  Ei^. 
Enc.  Law,  p.  407.  The  title  to  these  prem- 
ises is  vested  In  the  Tillage  of  Riverside,  as 
trustee  for  tiie  public,  and  the  Uses  to  which 
the  preniees  nu^  be  devoted  are  limited  to 
OMi  as  a  park  and  common.  A  deviation 
from  Boeh  use  by  the  village  is  a  violation 
of  its  duties  as  trustee  for  the  public,  and 
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will  result  in  damage  to  the  property  of 
appellees,  and  destroy  their  easement  in  the 
park.  Where  a  park  is  thus  cut  up  by  the 
extension  of  a  street  through  its  middle,  its 
use  for  purposes  of  pleasure,  recreation,  and 
amusement  will  be  destroyed.  Where  such 
a  tract  has  been  dedicated  and  accepted  as 
a  public  park,  and  adjudicated  to  be  such, 
the  municipality  has  no  power  to  convert 
any  portion  of  it  into  a  public  highway,  be- 
cause such  use  is  inconsistent  witK,  and  de- 
structive of,  its  use  as  a  park.  Jaokaonvillt 
V.  Jaobaonville  R.  Co.  67  111.  540 ;  Princeville 
V.  Auten,  77  III.  326 ;  Outtery  v.  Glenn,  201 
111.  275,  66  N.  E.  305;  Chicago  v.  Ward, 
16fl  111.  302,  38  L.  R.  A.  840,  61  Am.  St. 
Rep.  185,  48  N.  E.  927 ;  Board  of  EduoatUm 
V.  Kansas  City,  62  Kan.  374,  63  Fac.  600; 
8t,  Paul  V.  Chicago,  SI.  d  8t.  P.  R.  Co.  63 
Minn.  330,  34  L.  R,  A.  184,  63  N.  W.  267,  6S 
N.  W.  649.  68  N.  W.  468;  Llano  v.  Llano 
County,  5  Tex.  Civ.  App.  132,  23  S.  W, 
104)8 ;  Price  v.  Thompeon,  48  Mo.  361 ; 
Vtiited  States  v.  Chicago,  7  How.  186,  12  L. 
ed.  660;  Re  Wellington,  16  Pick.  87,  26  Am. 
Dec.  631.  In  Jacksonville  v.  Jacksonville 
R.  Co.  67  111.  640,  it  was  held  that  a  dedi- 
cation must  always  be  construed  with  refer- 
ence to  the  object  with  which  it  was  made, 
■>nd  thnt,  where  streets  are  dedicnted  by 
means  of  a  town  plat,  they  will  be  consid- 
ered as  designed  for  the  purpose  of  travel 
and  passage  in  any  mode  not  to  destroy  their 
usefulness,  while  a  public  square  will  be  con- 
sidered as  intended  for  beauty  and  adom- 
meat,  and  for  the  health  and  recreation  of 
the  public,  and  the  municipality  will  have  no 
right  or  power  to  divert  it  to  other  uses  ot 
purposes;  and  in  that  ease  it  was  said  (p. 
548,  67  111.) :  "Streets  and  a  public  square 
are  donated.  Each  has  a  well-known  and 
well-defined  use  and  meaning.  The  me  was 
designed  for  the  purpose  of  travel,  and  the 
right  of  passage  over  the  streeto  in  any 
mode  not  to  destroy  their  usefulness  was 
f^ven  hy  the  plat.  The  square  was  Intended 
for  beauty  and  adornment,  and  for  the 
health  and  recreation  of  the  public.  A  dedi- 
cation must  always  be  eonstraed  with  refer* 
ence  to  the  object  with  whieh  it  was  made. 
The  donors  never  cOuld  have  intended  that 
this  ground  should  be  used  as  a  street.  The 
power  of  the  legislature  to  repeal  the  Aut- 
ters  of  municipal  corporations  cannot  be  ex- 
tended to  the  right  to  divert  property  given 
to  the  public  for  one  use  to  a  wholly  dif- 
ferent and  inconsistent  use.  The  power  can- 
not exist  to  divert  property  from  the  pur- 
pose for  which  it  was  donated.  This  plat 
was  a  solemn  dedicatitm  of  the  ground  to  the 
corporation ;  to  he  held  in  trust  for  the  use 
of  the  public.  The  donation  was  made  for  a 
certain  specific  and  defined  purpose.  .  ,  . 
The  city  has  accepted  the  trust.  must  te 
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preaerred,  or  the  land  must  revert  to  the  or- 
iginal proprietorB.  Tha  city  has  acted  in 
good  faith.  It  has  inclosed,  planted  with 
trees,  and  improved  and  embellished  the 
ground  dedicated,  and  thua  maintained  the 
purpose  of  the  donor.  Lots  abutting  upon 
the  square  have  been  purchased  and  built 
upon  with  reference  to  it.  They  have  also 
been  made  more  valuable  by  this  open 
ground  in  front  of  them.  A  court  of  equity 
has  the  right  to  enforce  the  execution  of  the 
plainly  declared  trust,  either  upon  the  ap- 
plication of  the  owners  of  tots  abutting  upon 
the  square,  or  up<m  the  application  of  the 
city,  the  trustee.  .  .  .  The  square  is 
valuable  proper^,  intended  for  the  use  of 
the  public,  and  appurtenant  to  the  estates 
of  the  abutting  lot  owners,  and  the  trustee 
must  be  permitted  to  preserve  it  for  the  ex- 
preiaed  and  intended  purposes  of  the  trust. 
.  .  .  lu  Price  V.  Thompson,  48  Mo.  301, 
the  truRtues  of  the  town  were  about  to  open 
a  public  park  and  run  streets  through  it. 
The  original  owner  of  the  land,  upon  the  plat 
of  the  town,  designated  4  acres  as  a  park. 
The  language  of  the  statute  of  Missouri  in 
declaring  the  effect  of  the  plat  is  identical 
with  our  own.  The  court  enjoined  the  trus- 
teoB,  and  held  that  the  park  should  ever  re- 
main public,  and  in  the  condition  in  which 
it  was  donated."  By  the  language  used  In 
the  case  of  JaoksonviJle  v.  Jaoksonville  It- 
Co.  67  111.  640,  this  court  indorsed  the  doe- 
trine  of  the  case  of  Price  v,  Thompson,  48 
Mo.  3(il,  to  the  effect  that  the  running  of  a 
street  through  a  public  park  is  a  misuse  of 
,the  land  embraced  in  the  park,  and  a  di- 
version of  the  same  from  the  purposes  for 
which  it  was  originally  dedicated.  The  doc- 
trine  of  this  case  is  precisely  applicable  to 
the  facts  in  the  case  at  bar. 

In  Chioago  v.  Ward,  160  HI.  S92.  38  L.'IL 
A.  849,  61  Am.  St.  Rep.  185.  48  N.  E.  927, 
it  was  beld  that  where  the  intention  that  a 
certain  square  should  forever  remain  an  open 
sfHice  had  been  expressed  on  the  plat,  or  even 
in  contemporaneous  certificates,  the  village 
tmstees  could  not  lawfully  appropriate  it  to 
any  other  public  use*  and  it  was  there  said : 
*'lt  would  have  beoi  an  abuse  of  the  trust 
reposed  in  them,  that  the  courts  would  not 
hesitate  to  control,  that  the  property  might 
be  preserved  for  the  uses  intended  by  the 
donors."  And  it  was  also  said  in  that  case 
that  "it  is  only  where  the  dedication  of  the 
property  as  public  ground  is  an  unrestricted 
dedication  to  public  use  that  the  city  or  leg- 
islflture  may  desi^ate  the  uses  to  which  it 
shall  be  put."  Such  is  the  distinction  be- 
tween the  ease  of  Chicago,  R.  I.  d  P.  R.  Co. 
V.  Joliet,  79  III.  25.  and  the  cases  of  Jaokson- 
ville  V.  Jaclsonville  R.  Co.  67  111.  640,  and 
PHnceville  v.  Auten,  77  111.  325.  In  the  case 


of  the  premises  in  controversy  to  such  gen- 
eral public  use  as  might  include  any  public 
use,  but  the  dedication  of  it  was  restricted 
to  the  purposes  of  a  park,  and  the  extension 
of  a  public  highway  throu^  it  would  be  a 
diversion  of  it  from  the  original  pnipose  for 
which  it  was  dedicated. 

It  is  established  by  the  authorities  re- 
ferred to  that,  where  property  is  consecrated 
to  public  use  by  common-law  dedication  of 
the  owner,  the  municipality  within  whose 
borders  the  premises  ere  situated  takes  it, 
as  iruatee  for  the  public,  for  the  special  uses 
designated  by  the  dedicator.  Here  the  uses 
for  which  the  premises  in  controversy  were 
dedicated  were  for  the  purposes  of  a  public 
park  and  common,  and  for  the  recreation  and 
amusement  of  the  public  These  uses  were 
not  only  declared  by  the  dedicator,  but  they 
were  assented  to  by  the  village,  and  estab- 
lished by  the  various  decrees  in  the  suits  in- 
stituted by  it,  as  above  referred  to.  It  re- 
sults that  the  village  cannot  employ  these 
premises,  or  any  portion  of  them,  for  any  ad- 
ditional purpose,  such  as  putting  a  highway 
through  them.  The  oonstruetion  of  sudi  a 
highway  across  them  is  not  devoting  the 
same  to  the  purposes  of  recreation  and 
amtisraient.  Moreover,  such  a  highway  is 
not  necessary  to  reach  the  park,  which  can 
be  done  through  other  roadways  designated 
upon  the  original  plat  or  map. 

A  distinction  is  to  be  made  between  oases 
where  a  public  square  is  dedicated  without 
restriction,  and  cases  where  the  dedicatitn 
is  restricted  to  a  partieular  purpose.  In  the 
former  case  any  reasonable  public  use  may 
be  made  of  the  square,  but  in  the  latter  it 
must  be  devoted  to  the  particular  purpose 
indicated  by  the  dedicator.  Where  land  is 
dedicated  for  a  public  park  and  common  it 
cannot  be  said  that  the  construction  of  an 
elevated  driveway,  amounting  in  fact  to 
nothing  more  than  an  approach  to  a  rail- 
road trade,  and  only  a  little  over  100  feet 
long,  is  an  act  which  amounts  to  keeping  the 
park  open  for  purposes  of  recreation  and 
amusement.  A  distinction  is  also  to  be  ob- 
served between  cases  where  the  facts  show 
that  a  publio  park  has  been  created  and  es- 
tablished by  a  munirapality  under  statutory 
provisions,  and  cases  where  the  land  has  been 
dedicated  for  the  purposes  of  the  park  by 
the  original  owner  thereof.  A  pleasure 
driveway  may  be  a  Intimate  feature  of  a 
public  park  created  and  established  by  a 
municipality,  but  in  a  dedicated  park  it  is 
always  a  questicm  of  the  intention  of  the 
donor.  The  latter  class  of  parks  cannot  be 
cut  up  at  the  pleasure  of  munidpal  bodies, 
or  by  virtue  of  any  statutory  authority.  The 
provisions  in  the  statute  In  relaticm  to 
parks  to  which  counsel  for  appellant  refer 


at  bar  there  was  no  unrestricted  dedication  clearly  relate  to  parks  created  by  a  munid- 
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palify  or  park  commisaionerB,  and  not  to 
parks  dedicated  at  common  law.  Several 
cases  are  referred  to  hy  counsel  where  a 
board  of  park  commissioners  are  expressly 
given  hj  statute  exclusive  powers  over 
parks,  and  vested  with  absolute  discretion  to 
improve  and  maintain  the  some  as  in  their 
judgment  may  seem  proper.  In  such  cases 
the  board  cannot  be  enjoined  by  a  taxpayer, 
on  the  ground  of  improper  expenditures  of 
public  moneys,  from  constructing  speedways 
or  other  kinds  of  pleasure  driveways.  Holtz 
V.  Diehl,  26  Misc.  224,  56  N.  Y.  Supp.  841. 
Such  cases,  in  which  parks  are  created  un- 
der statutory  authority,  and  park  commis- 
sioners have  the  fullest  power  to  regulate 
the  use  of  the  park,  and  to  ornament  and  to 
doanything  that  they  choose,  in  their  discre- 
tion, with  reference  to  it  as  a  park,  have  no 
application  to  the  ease  at  bar,  where  the 
park  was  dedicated  as  such  by  the  original 
ovrner  of  the  land,  and  where  the  purpose  of 
the  dedication,  as  indicated  by  the  owner, 
must  be  carried  out. 

3.  It  is  further  claimed  on  the  part  of  the 
appellant  that  the  present  bill  will  not  lie, 
upon  the  alleged  ground  that  appellees  have 
failed  to  show  any  damage  to  their  pro^rty 
by  reason  of  the  construction  of  the  proposed 
driveway  over  the  park.  There  is  evidence 
tending  to  show  that  there  would  be  special 
damage  and  injury  to  the  lots  of  appBllees 
by  the  misuse  of  the  park  in  the  manner 
proposed.  But,  if  this  were  not  so,  we  do 
not  deem  it  necessary  that  damage  or  injury 
(rf  any  kind  must  be  shown,  in  order  to  jus- 
tify a  suit  of  this  character.  Appellees,  as 
abutting  property  owners,  are  entitled,  tm- 
der  the  circumstances  of  this  case,  to  an  in- 
junction restraining  the  village  from  violat- 
ing its  duties  as  trustee  and  perverting  the 
purposes  of  dedication.  It  has  been  held 
that  a  bill  or  suit  may  be  maintained  by  on 
individual  in  respect  to  a  public  street  or 
highway  where  there  is  a  special  trust  in 
favor  of  an  adjoining  property  bolder,  as 
well  as  where  there  is  a  special  injury.  Earll 
T.  Chicago,  136  111.  277,  26  N.  E.  370.  Where 
privil^^  of  a  public  nature,  and  yet  benefi- 
cial to  private  estates,  are  secured  to  pro- 
prietors contiguous  to  public  squares  or 
other  places  dedicated  to  public  uses,  equity 
will  afford  a  remedy  by  injunction.  2 
Story.  Eq.  Jut.  S  S27;  2VeweII  t.  Saaa,  142 
HI.  104.  31  H.  E.  176.  In  tfoyuood  Co.  T. 
Maifwoad,  118  m.  61,  6  N.  E.  866,  it  was 
held  that  after  the  dedication  (rf  a  block  in 
a  village  to  the  public  for  a  park,  and  the 
sale  and  conveyance  of  lots  on  the  faith  of 
such  dedicatiim,  the  original  proprietor, 
though  still  holding  the  legal  title  to  the 
block  dedicated,  would  not  be  allowed  to  di- 
vert his  trust  by  mortgaging  the  property, 
and  that,  if  he  did  mortgage  the  property  to 
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parties  having  notice  of  the  public  interests 
therein,  a  court  of  equily  would  set  the  same 
aside  at  the  suit  of  the  corporate  authorities 
and  lot  owners  interested ;  and  it  was  there 
said  (p.  72,  118  111.,  p.  871,  6  N.  E.) :  "A 
court  of  equity  has  jurisdiction  to  entertain 
the  bill  filed  in  this  case.  As  a  foreclosure 
of  the  trust  deed  would  probably  result  in 
the  ownership  of  the  'park'  by  private  par- 
ties, there  was  a  threatened  perversion  of 
the  trust  upon  which  the  property  was  held. 
Equity  will  interpose  to  prevent  the  per- 
version of  a  trust.  Jacksonville  v.  Jackson- 
vUle  R.  Co.  67  111.  640.  Again,  the  evidence 
shows  a  threatened  nuisance  tending  to  de- 
prive appellees  and  others  of  the  full  and 
free  use  of  this  park  as  they  were  entitled 
to  have  it  used.  This  is  a  well-rect^nized 
ground  for  equitable  interposition.  Ztaring 
V.  Raber,  74  111.  409.  ..  .  Small  and 
Hubbard,  as  residents  of  the  village,  have  a 
common  interest  with  each  other,  and  with 
the  village  itself,  in  preventing  any  obstruc- 
tion to  the  use  of  the  public  square  for  the 
purposes  of  a  park.  .  .  .  They  are  there- 
fore properly  joined  with  the  village  as  com- 
plainants." In  BTOvon  v.  Manning,  6  Ohio, 
298,  27  Am.  Dec.  265,  which  was  a  suit  to 
enjoin  the  proprietors,  who  dedicated  the 
land  to  public  use,  from  appropriating  to 
private  use  a  square  included  in  the  dedica- 
tion, the  court  says:  "It  sufficiently  ap- 
pears that  the  plaintiff  is  one  of  the  inhab- 
itants of  the  town,  livii^  and  holding  prop- 
erty contiguous  to  the  square,  the  value  of 
which  is  affected  by  the  dedication.  He  la 
therefore  not  a  volunteer  assuming  to  pro- 
tect the  rights  of  others ;  but  entitled  to  this 
remedy  for  the  protection  both  of  his  indi- 
vidual and  his  common  interests."  Daven- 
port  V.  Buffbigton,  1  Ind.  Terr.  424,  45  S.  W. 
128.  Under  the  authorities  thus  referred  to, 
the  present  appellees  had  a  right  to  file  the 
present  bill  for  an  injunction,  inasmuch  as  a 
special  trust  existed  in  the  village  of  River- 
side in  their  favor  as  adjoining  properly 
holders.  They  are  seeking  here  to  prevent 
the  perversion  of  a  trust,  and  upon  that 
ground  equity  will  interpose  in  their  favor. 

The  decree  of  the  Superior  Court  of  Cook 
County  is  affirmed. 


ILLINOIS  SOUTHERN  RAILWAY  COM- 
PANY, Appt, 

V. 

Alta  MARSHALL,  Admnc,  etc,  of  Wtllian 
S.  Marsliall,  Deceased. 

<21U  III.  662.) 

1.  One  cmplored  on  tlie  plalforaa  of  m 
vmr  MrrrlniV  a  pll*  driver,  vrhoae 

Nura — for  vice  princlpalsblp  considered 
with  reCerenee  to  the  superior  raak  of  a  oegll- 
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doty  Is  4o  remove  the  prop*  from  the 
tiprtgbts  or  leads  when  it  becomes  nec- 
essary to  lower  tbem  to  move  tbe  car, 
and  who  cannot  aee  whether  the  rope 
Is  properly  attached  to  their  lower  enda  to 
control  their  descent.  Is  Justified  In  assuminR 
that  such  Is  the  fact  when  he  receives  the  or- 
der to  remove  the  props,  and  In  acting  upon 
that  aBBumptton. 

a.  A  BaMter  1»  liable  (or  iMjarles  to  bis 
■enut  ««nMd  br  tbe  Bevllvenee  of 
biB  foveaa«M  In  giving  an  order  which  can- 
not be  safely  obeyed  because  of  the  negligence 
of  the  same  person  In  falling  to  perform  an 
act  as  fellow  servant  of  the  person  Injared, 
and  which  should  bare  been  pwformed  before 
the  order  was  given. 

8.  A  peraoB  placed  by  m  railroad  oom- 
panr  In  charire  of  the  operation  of  a 
pile  driver  and  the  car  upon  which  It  Is 
carried,  with  discretion  to  determine  whm  to 
remove  the  apparatus  from  the  main  track 
to  avoid  passing  trains,  and  the  method  of 
doing  so,  and  with  authority  to  direct  the 
acts  of  the  other  employees  In  accomplishing 
that  purpose,  Is,  with  regard  to  that  matter, 
a  foreman  or  vice  principal. 

4.  Bmploreea  eaii  uot,  m.m  matter  of 
law,  be  pronoaneed  fellow  serTaiita 
during  the  performance  of  a  particular  act 
when  the  evidence  as  to  the  facta  Is  conflict- 
ing, and  the  evidence  and  the  lei^tfmate  con- 
cluslODS  to  be  drawn  from  It  are  not  such  that 
all  reasonable  men  would  agree  that  such  was 
their  relation. 

(June  23,  1904.) 

AFPEAIi  by  defendant  from  a  jndgment 
of  the  Appellate  Court,  Fourth  District, 
affirming  a  judgment  of  the  Circuit  Court 
for  Sandolph  County  in  plaintiff's  favor  in 
on  action  brought  to  recover  damages  for 
personal  injuries  resulting  in  the  death  of 
pIojntiff'B  intntate,  which  were  alleged  to 
have  been  caused  by  defendant's  negligence. 

Statement  by  Kasrwder,  J.: 

This  is  an  action  in  ease,  begun  on  De- 
cember 22,  1902,  in  the  circuit  court  of 
Randolph  oounly,  by  the  appellee,  as  admin- 
istratrix of  the  estate  of  her  deceased  hus- 
band, William  S.  Marshall,  against  the  ap- 
pellant company  to  recover  damages  for  the 
death  of  said  William  S.  Marshall.  Thu 
plea  of  the  general  issue  was  filed.  Tbn 
trial  in  the  court  below  resulted  in  verdict 
and  judgment  in  favor  of  appellee  for 
$6,000.  An  appeal  was  taken  to  the  appel- 
late court,  and  the  latter  court  has  affirmed 
the  judgment  of  the  circuit  court.  The 


present  appeal  is  prosecuted  from  such  judg- 
ment of  affirmance.  The  death  of  William 
S.  Marshall  occurred  on  February  6,  1002, 
and  resulted  from  injuries,  received  at  about 
5:30  P.  M.  on  February  3,  1902,  while  he 
wag  in  the  employment  of  appellant.  The 
declaration  alleges,  in  substance,  that  the 
injuries  were  inflicted  while  the  said  Mar- 
shall was,  with  all  due  care  and  caution,  at- 
tempting to  lower  two  certain  "leads,"  whidi 
were  heavy  upright  timbers  38  feet  long, 
used  in  connection  with  a  certain  piledriver 
on  a  flat  car,  and  which  leads  one  Fred  Hoff, 
alleged  to  be  the  boss  of  said  Marshall 
and  the  foreman  or  vice  prindpal  of  the 
appellant,  had  negligently  ordered  Marshall 
to  lower.  The  declaration  charges  tiiat  Hoff 
n^ligently  failed  to  fasten  a  certain  ropa 
in  a  yoke  iron  at  or  near  the  bottom  of 
said  Iwids,  to  control  them  while  being  low- 
ered, and  to  prevent  them  from  falling;  it 
being  allciged  that  it  was  the  duty  of  said 
HofT  to  so  fasten  said  rope  before  giving 
said  order. 

The  material  facts  in  the  case  are  sub- 
stantially as  follows:  nie  appellant  on 
February  8,  19(ffi,  was  operating  a  single- 
trade  railroad  between  Salem,  in  Marion 
county,  and  Chester,  in  Randolph  eouniy, 
and  had  in  its  employ  a  certain  gang  of 
men,  engaged  in  bridge  work,  and  who  were 
employed  by  appellant  to  operate  a  pile- 
driver  along  the  line  of  its  road  between 
Coulterville,  in  Randolph  county,  and  Oak- 
dale,  in  Washington  county,  at  or  near  a 
place  known  as  McKinley.  On  February  3, 
1902,  appellant  was  engaged  in  driving  piles 
at  or  near  the  pt^nt  where  its  line  crosses 
Mud  creek,  in  Washington  county.  The 
piledriving  machinery  was  rigged  up  on  a 
flat  car,  and  was  operated  from  the  oar 
standing  on  the  railroad  trade.  The  pile- 
driver,  or  large  hammer,  was  worked  up 
and  down  between  two  large  upright  tim- 
bers, called  "leads,"  about  38  feet  in  length. 
These  leads,  when  in  positatm  for  work,  were 
fastened  on  t^e  front  aid  of  the  flat  car, 
and  extended  about  4  indies  from  the  rail 
upward,  and  were  supported,  when  in  an  up- 
right position  for  work,  by  oertain  props  or 
"stiff  legs."  When  in  posititm  for  work, 
they  were  swung  out  over  one  end  of  the 
car,  and  the  lower  ends  of  the  leads  pro- 
jected nearly  to  the  giound,  being  frtnn  4 
to  6  inches  above  it.  On  the  other  end  of 
the  car  was  a  certain  stationary  engine, 


gent  servant,  see  also.  In  this  aeries,  Stevens  v. 
Chamberlln,  51  I..  U.  A.  513,  and  note;  Norton 
Bros.  v.  Nadebok.  54  L.  B.  A.  842 ;  Southern  P. 
Co.  V.  Scboer,  57  L.  U.  A.  707;  and  Canney  t. 
Walkeloe,  68  L.  R.  A.  88. 

For  vice  prlndpalshlp  as  determined  with 
respect  to  the  character  of  the  act  that  caused 
the  Injury,  see  La  Fayette  Bridge  Co.  v.  Otsen, 
tMf  L.  R.  A. 


54  U  IL  A.  33,  and  note;  Wellston  Coal  Co.  v. 
Smith,  55  L.  R.  A.  98 ;  Swift  &  Co.  v.  Blelse,  57 
L.  R.  A.  147;  Kelly  v.  New  Haven  S.  B.  Co. 
.~>7  L.  B.  A.  494  ;  Sroafe  v.  Moran  Bros.  Co. 
58  L.  B.  A.  818;  Enutter  v.  New  York  ft  N.  J. 
Teleph  Co.  68  L.  B.  A.  808 ;  Sams  v.  8t  Lonh 
&  M.  River  B.  Co.  61  L.  R.  A.  476 ;  and  South- 
ern Indiana  R.  Co.  v.  Uarrell,  88  L.  B.  A.  461. 


Digitized  by 


Google 


1904. 


Illinois  S.  It.  Co.  Marshall. 


which  worked  the  piledriver,  which  pile- 
driver  was  then  and  there  used  to  drive 
piles  in  and  to  the  Bide  of  the  railway  track. 
When  the  piledriver  was  in  use,  the  car, 
on  which  were  placed  aaid  leads,  and  said 
stationary  engine  and  the  machinery  and 
appliances  incident  to  the  working  of  the 
pilcdrirer,  stood  on  the  railroad  track  of 
appellant.  When  a  passenger  or  freight 
train  had  to  pass  over  said  trade,  the  car, 
<»ntainin7  the  x^iledriver  and  the  machinery 
and  appliances  in  oonnectim  with  it^  had 
to  be  moved  off  to  a  siding  or  side  trade,  so 
as  to  be  out  of  the  way  of  such  passing  pas- 
senger or  freight  train.  When  the  flat  ear 
was  to  be  BO  moved,  the  leads  urere  low- 
ered and  allowed  to  rest  tm  a  specially  con- 
structed piece  on  the  dedc  of  the  car,  about 
«  feet  in  height,  ealled  the  "lead  rest." 
Hie  method  of  lowering  the  leads  was  to  at- 
tach one  end  of  a  strong  rope  to  the  yoke 
iron  in  the  leads,  and  to  draw  It  taut  about 
a  spool  operated  by  Uie  engine.  The  legs 
■or  props  would  then  be  removed,  or  knocked 
away,  and  the  leads  would  he  gradually 
lowered  to  tue  "rest,"  as  the  line  paid  out 
frtnn  the  spool.  In  order  to  get  the  flat 
car,  containing  the  piledriver  and  its  ma- 
■chtnery  and  appliances,  to  the  side  track  or 
aiding,  so  that  a  passing  train  could  pass 
over  the  railroad  trade,  a  locomotive  en- 
gine, kept  at  the  place  for  that  purpose, 
would  be  attached  to  this  flat  auc,  and  the 
fhit  car  would  be  hauled  onto  the  siding  by 
fiueh  locomotive  engine.  The  car,  on  which 
the  piledriver  as  aforesaid  was  placed,  was 
also  hauled  in  like  manner  to  and  from 
the  work  before  tiie  commencement  and  at 
the  end  of  each  day's  work.  When  the  flat 
Car  with  the  piledriver  thereon  was  so  re- 
moved to  the  side  track  or  siding,  it  was 
necessary  to  lay  said  leads  or  upri^t  tim- 
hers  down  upon  the  lead  rest,  placed  up<Hi 
the  car  for  that  purpose,  so  that  said  leads 
■or  long  timbers  might  be  transported  in 
safety  to  the  men  engaged  in  said  work  and 
upon  said  car.  The  rope,  which  it  was  nec- 
essary to  fasten  to  the  yoke  iron  on  or  near 
the  bottom  of  the  leads,  as  above  stated, 
•extended  from  a  certain  sheave,  and  was 
fastened  or  attached  to  a  winch  head  in  the 
engine  room,  where  the  stationary  engine 
was  located  on  the  car.  The  purpose  of  fast- 
«ning  the  rope  in  the  manner  stated  was 
to  control  the  leads,  as  they  were  let  down 
upon  the  lead  rest,  and  thus  cause  them  to 
be  let  down  gradually,  and  slowly,  and  un- 
der control,  and  so  as  to  pre^-ent  them  com- 
ing down  suddenly,  and  injuring  any  person 
■or  persons  who  might  happen  to  be  upon  the 
4!ar. 

The  declaration  charges  that  it  was  the 
■duty  of  said  HofT,  who  is  allied  to  have 
4>e«n  appellant's  foreman  and  had  charge  of 
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the  men  doing  the  work,  to  hook  the  rope 
to  said  yoke  iron  before  ordering  the  leads 
to  be  thus  lowered.  On  the  day  of  the  in- 
jury, the  deceased,  William  S.  Marshall, 
was  a  member  of  th«  gang  operating  the 
piledriver,  and  his  proper  position  was  on 
said  car,  and  it  was  a  part  of  bis  duty  to 
assist  in  lowering  said  leads.  The  declara- 
tion charges  that  on  the  day  aforesaid  said 
Hoff  ordered  William  8.  Marshall  to  lower 
said  leads  to  and  upon  the  said  lead  rest, 
so  that  the  car  might  be  hauled  to  a  certain 
side  track,  and  that  Marshall  proceeded, 
with  (HTdinary  care  for  his  own  safety,  to 
carry  out  the  orden  of  Hofi'  and  to  lower 
said  leads;  that  Marshall  was  bound  to  obey 
said  orders;  that  said  leads  then  and  there 
suddenly  fell  upon  said  Marshall,  "on  ao- 
eoimt  of  aaid  Fred  Hoff,  who  was  not  then 
and  there  a  fellow  servant  of  said  Marshall, 
having  carelessly  and  negligently  failed  and 
omitted  to  hook  said  rope  into  said  yoko 
iron,  as  it  was  his  duty  to  so  hook  and  fast- 
en said  rope,  and  said  Marshall,  while  in 
the  exercise  of  ordinary  care,  and  while 
acting  under  tiie  orders  of  his  said  foreman, 
Fred  Hoff,  was  then  and  there  struck  1^ 
said  leads  as  a  direct  and  immediate  result 
of  the  negligenoe  and  carelessness  of  said 
Fr^  Hoff  in  failing  to  hook  said  rope  into 
said  yoke  iron,  and  of  said  nc^igent  and 
careless  order  given  by  said  Hoff,  as  fore- 
man, to  said  Marshall,  and  the  said  William 
S.  Marshall  then  and  there  received  injuries 
from  which  he  afterwards,  to  wit,  on  Feb- 
ruary 5,  1802,  died."  Hoff*B  duties  re- 
quired him  to  be  upon  the  ground  near  the 
front  of  the  car.  On  the  day  of  the  acci- 
dent, the  r^ular  engineer  of  the  stationary 
engine  was  absent,  and  Newton  Harben,  who 
was  superintendent  of  bridges  and  bridge 
building  for  the  appellant,  and  who  em- 
ployed the  men  and  appointed  the  bosses  of 
the  bridge  gangs,  placed  his  son  Mabre  Har- 
ben In  charge  of  the  engine,  and  gave  Fred 
Hoff  control  of  the  men  engaged  in  driving 
the  piles.  In  this  position  Hoff  had  au- 
thority to  give  orders  and  directions  con- 
cering  the  work  to  all  the  men,  except  the 
engineer. 

The  evidence  tends  to  show  that  the  de- 
ceased, Marshall,  began  work  for  the  com- 
pany in  September,  1901,  as  a  member  of 
the  bridge  gang,  but  that  he  had  been  work- 
ing with  the  piledriver  in  question  only  a 
few  days  before  he  was  hurt,  and  that  on 
that  day  he  had  worked  on  top  of  the  car 
for  the  first  time,  and  had  then  for  the  first 
time  attempted  to  lower  the  leads  himself; 
that  previously  Hoff  bad  climbed  on  the  car 
and  assisted  Marshall  to  lower  the  leads, 
and  showed  him  how  it  was  done,  he  being 
inexperienced  in  the  work.  The  "stiff  legs" 
were  timbers  used  to  steady  P'^^  -ff^VPff-, 
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the  leads,  and  prevent  them  from  falling 
when  in  an  upright  position.  When  the 
hook  at  the  end  of  the  rope  was  fastened  in- 
to the  yoke  iron,  so  as  to  control  the  mo- 
mentum of  the  leads  when  they  were  low 
ered,  and  so  as  to  lower  them  slowly,  and 
under  control,  it  was  the  duty  of  the  man 
on  the  top  of  the  car,  in  the  place  called  the 
"mink  trap,"  to  knock  out  these  "stiff  legs," 
and  then  the  leads  would  be  laid  over  on  the 
lead  rest,  falling  of  their  own  weight  and 
force,  being  prevented  by  the  rope  from 
falling  too  suddenly.  If  the  rope  was  not 
properly  fastened,  the  leads  would  fall  with 
great  force  of  their  own  momentum  and 
weight. 

As  is  said  by  the  appellate  court  in  stat- 
ing the  facts  of  the  case:  "About  the  time 
for  closing  the  day's  work,  the  men  having 
just  finished  driving  a  pile  outside  of  the 
track,  and  a  passenger  train  being  about 
due.  Hoff  gave  orders  to  them  to  gather  up 
their  tools,  place  them  on  the  car,  and 
swing  the  leads  to  the  center.  He  also  sig- 
naled the  engineer  of  the  locomotive,  which 
accompanied  the  car,  to  couple  onto  the  car 
and  pull  off  the  bridge.  The  leads  were 
swung  to  the  center,  and  the  rope,  used  to 
lower  them,  tightened.  The  hook  in  the 
rope  was,  however,  at  the  time,  fastened  to 
the  drawbar  underneath  the  car;  Hoff  hav- 
ing neglected  to  attach  it  to  the  iron  yoke 
on  the  leads.  Marshall  then  proceeded  to 
knock  out  the  props,  and  the  leads,  not.  hav- 
ing the  rope  to  hold  and  ease  them  down, 
fell  upon  him,  inflicting  the  injuries  from 
which  he  subsequently  died.  It  is  claimed 
by  appellee  that  Hoff  gave  the  order  to  low- 
er the  leads  just  prior  to  the  time  Marshall 
knocked  out  the  props."  The  evidence  tendn 
to  show  that,  when  the  movement  began  to 
haul  off  the  fiat  car,  with  its  piledriver  and 
machinery  and  appliances,  to  the  side  track, 
a  period  of  ten  minutes  only  would  elapse 
before  a  passenger  train  would  come  al<a)g, 
and  pass  over  the  track  from  which  the  flat 
ear  was  removed. 

Jf  smr«.  B.  J.  Ooddmrd  and  T.  US.  TrU- 

•■1  for  appellant. 
.Vr.  K.  W.  BovAan,  for  appellee: 
Whether  Marshall  and  Hoff  were  fallow 
servants  at  the  time  Marshall  was  injured, 
or  whether  Hoff  was  a  vice  principal,  were 
purely  questions  of  fact  for  the  determina* 
tion  of  the  jury. 

Norton  Broa.  v.  Nadeboh,  ISO  HI.  SPS, 
54  L.  R.  A.  842.  60  N.  E.  843;  PiiUJmrg 
Bridge  Co.  v.  WaUer.  170  HI.  B50.  48  N. 
E.  915:  Metropolitan  West  Side  EUv.  R.  Co. 
y.  Skola,  183  HI.  464,  75  Am.  St.  Rep.  120, 
56  N.  E.  171;  Conaolidated  Coal  Co.  t. 
aruber,  188  HI.  584,  60  N.  E.  2S4;  Chicago 
d  A.  R.  Co.  T.  May,  108  III.  288;  Chicago  & 
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A.  B.  Co.  V.  Swon,  176  111.  424,  52  N.  E. 
916;  Wi/itom  Grooer  Tank  WorJw  v.  0'Z)o»- 
^\eil,  191  111.  236,  60  N.  E.  831;  O^vtt  v. 
World's  CoVamhvtn  Exposition,  175  111.  472, 
51  N.  E.  661;  Illinoia  Steel  Go.  v.  Schy- 
manoioiki,  1«2  HI.  447,  44  N.  E.  876;  Wat- 
ville  Coal  Go.  v.  BohvMrtz,  177  111.  272,  52 
N.  E.  276;  Hartley  v.  Chicago  <£  A.  R.  Co. 
197  111.  440,  04  N.  E.  382;  lUinois  C.  R.  Co. 
v.  Sporled^,  199  HI.  184,  65  N.  E.  218; 
niinoit  V.  R.  Co.  v.  Attcell,  198  III.  200,  64 
N.  E.  1095;  Slack  v.  Harris,  200  111.  96,  66 
N.  K.  669;  Chicago  Hair  dc  Bristle  Co.  v. 
Muellor,  203  111.  558,  68  N.  E.  51. 

An  employee,  given  by  a  corporation  con- 
trol over  a  particular  class  of  workmen  in 
any  branch  of  its  business,  is  in  such  re- 
spect the  direct  representative  of  the  com- 
pany, and  all  commands  given  by  him,  with- 
in the  scope  of  liis  authority,  are  in  law  the 
commands  of  the  company;  and  the  company' 
is  responsible  for  the  ooniequencea  of  lueli 
commands. 

Illinois  Steel  Go.  v.  Sohymanoieski,  162 
111.  447,  44  N.  E.  876;  Chicago  d  A.  R.  Co. 
V.  May,  108  111.  288;  Fanter  v.  Clark,  15 
111.  App.  470;  Slack  v.  Horns,  200  111.  96, 
66  N.  E.  669. 

The  rule  of  "'assumed  risk"  presupposes 
that  the  master  has  used  due  care. 

A  servant  does  not  assume  the  negligence 
of  another,  not  a  fellow  servant,  unless  he 
has  knowledge  of  the  habitual  or  customary- 
negligence  of  such  other. 

Hartley  t.  Chicago  d  A.  R.  Co.  197  111. 
440,  64  N.  E.  382;  Im  Salle  v.  Kostka,  190 
HI.  130,  60  N.  E.  72:  D.  Sint^air  Co.  v. 
Waddill,  200  HI.  17,  65  K.  E.  437:  Chicago 
d  Q.  T.  R,  Co.  T.  flpur»i«y,  197  111.  471,  64 
N.  E.  302;  Ohiaago  d  E.  I.  R.  Co.  y.  Kneir- 
im,  1S2  III.  458,  43  Am.  St.  Rep.  250,  39 
N.  E.  324. 

The  servant  is  not  bound  to  disobey  the 
master's  order  on  pain  of  assuming  the  risk^ 
unless  tlie  danger  is  such  that  an  ordinarily 
prudent  man  would  not  incur  it. 

Illinoia  Steel. Co.  v.  Ryska,  200  111.  280, 
05  N.  E.  734;  Chicago  Anderson  Pressed 
Brick  Co.  v.  SobkotDiak,  148  HI.  673,  36  N. 
E.  572. 

When  Marshall  received  the  order  frc»n 
Hoff  tfi  lower  the  leads  he  had  a  right  to  as- 
sume that  the  rope  was  fastened  in  the 

yoke  iron. 

liimrod  Coal  Co.  v.  Clark^  1B7  HI.  6U» 
64  K.  E.  282. 

After  asking  the  instructions  ft  did  in 
this  case  appellant  cannot  he  heard  to  say 
in  this  court  that  there  was  no  evidence 
tending  to  show  that  Hoff  was  Marshall'a 
foreman,  and  not  a  fellow  servant. 

Consolidated  Coal  Co.  y.  Baeimi,  146  IlL 
614,  86  N.  E.  162;  Chicago  ppatnat  ZjPOfi*- 
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fer  R.  Co.  v.  Sohmelling,  197  111.  619,  84 
K.  E.  714. 

That  an  saristant  foreman  sometimes  m- 
gages  in  labor  as  a  common  workman  with 
oihnr  senrants  does  not,  as  a  matter  of  law, 
fionnUtute  him  their  fellow  serrant.* 

Chicago  Bair  iC  Bristle  Co.  t.  Mueller, 
208  III.  558,  68  N.  E.  51. 

MMindev,  J.,  delivered  the  opinion  of 
the  court: 

The  questions  involved'  in  fhis  case  are 
within  a  very  narrow  compass.  No  errors 
are  assigned  as  to  the  action  of  the  trial 
court  in  admitting  or  excluding  evidence. 
Only  one  instnjctlon  was  given  for  the  plain- 
tiff below,  and  no  objection  is  urged  against 
this  instruction  by  the  appellant.  Seven 
instructions  asked  by  the  appellant  were 
given  by  the  court,  and  no  instruction  asked 
by  tbe  appellant  waa  refused,  except  the  in- 
stnictifHi  DpkPit  at  the  rloM>  of  the  plain- 
tiff's testimtmy,  and  also  again  at  the  close 
of  all  the  evidence  in  the  case,  directing  the 
jury  to  find  for  the  defendant.  This  latter 
inatruetion  was  refused  by  the  court,  and 
its  refusal  is  the  only  error  insisted  upon  by 
counsel  for  appellant  in  their  brief. 

It  is  not  claimed,  as  we  understand  the 
ailment,  that  the  deceased,  William  S. 
Marshall,  was  not  in  the  exercise  of  due 
care  for  his  own  safety  when  the  accident 
occurred.  He  was  od  the  car,  engaged  in 
the  porformance  of  his  duty,  which  waa  to 
remove  the  props  when  the  leads,  or  upright 
timbera,  were  to  be  lowered,  and  there  is  no 
evidence  tending  to  show  that  he  was  guilty 
of  any  contributory  negligence.  Nor  is  it 
seriously  claimed  that  Hoff  was  not  guilty 
of  the  negligence  which  caused  the  injury  to 
Marshall.  It  was  the  duty  of  HoflT  to  attach 
the  rope  to  the  yoke  iron,  tn  order  that 
the  leads  might  be  gradually  lowered,  so  as 
to  rest  upon  the  lead  rest.  Unless  the  rope 
was  so  attached  to  the  yoke  iron,  the  leads 
would  fall  suddenly  and  rapidly  and  not  be 
gradually  lowered.  Hoff  neglected  to  attach 
the  rope  to  the  yoke  iron,  but  attached  it, 
or  suffered  it  to  be  fastened,  to  the  drawbar 
under  the  car.  This  was  certainly  great  n^- 
ligence  on  the  part  of  Hoff.  The  evidence 
tenda  to  show  that  the  deceased,  Marshall, 
was  unable  to  see,  from  the  position  which 
he  occupied  on  the  car,  whether  or  not  the 
rope  was  properly  attached  to  the  yoke  iron ; 
and  he  was  ji^ftified  in  supposing  that  the 
rope  was  so  properly  fastened  when  he  re- 
moved the  props  from  the  leads,  or  upright 
beams. 

The  claim  of  the  appellant  is  that  Hoff 
and  MarBhall  were  fellow  servants,  and  that, 
therefore,  the  appellant  is  not  liable,  be- 
cause Marshall  was  injured  by  the  negli- 
gence  of  a  fellow  servant.  It  is  furthermore 
M  L.  R.  A. 


insisted  by  tlie  appellant  thai  HofF  and  the 
deoeand,  Marshall,  must  be  held  to  have 
been  fellow  servants  aa  matter  of  law,  and 
that  the  question  whether  or  not  they  were 
fellow  aervants  waa  not  a  questimi  of  fact. 
Appellee  insists  that  Hoff  was  the  foreman 
of  the  appellant  company,  and  had  charge 
of  the  men  and  dirmted  them  in  their  work; 
that  Marshall  was  one  of  the  gang  of  work- 
men, who  were  acting  under  Hoff's  direc- 
tion ;  that  it  was  not  imly  tiie  duty  of  Hoff 
to  attach  the  rope  to  the  iron  yoke  on  the 
leads,  but  that  it  was  also  his  duty  to  give 
the  order  to  lower  the  leads  when  the  proper 
time  came;  that  Hoff  was  gnilty  of  negli- 
gence, In  that  he  ordered  the  leads  to  be 
towered,  and  tiiereby  directed  Iibrahall  to 
remove  the  props  under  the  leads,  witiiout 
having  attnehed  the  rope  to  the  iron  yoke; 
and  that  the  injury  whidi  resulted  in  Mar- 
shall's death  was  caused  by  the  act  of  Hoff, 
aa  foreman  and  repreeentative  of  the  appel- 
lant, in  negligently  giving  the  order,  which 
Marshall  obeyed,  and  In  consequence  of 
which  he  lost  his  life.  There  is  conflict  in 
the  testimony  upon  certain  material  ques- 
tions of  fact.  In  the  first  place,  Hoff  testi- 
fied that  he  was  not  forenuin.  At  least 
three  witnesses,  however,  testified  that  he 
was  foreman  upon  that  day,  and  directed 
the  movements  of  the  gang,  which  was  at 
work  operating  the  piledriver.  Newton  Har- 
ben,  the  superintendent  of  bridge  construc- 
tion for  the  appellant,  appointed  Hoff  to  act 
as  foreman  and  control  and  direct  the  move- 
ments of  the  men  on  that  day,  because,  the 
regular  engineer  being  absent,  his  son,  Ma- 
bre  Harben,  who  had  previously  acted  as 
foreman,  was  obliged  to  perform  the  duties 
of  engineer;  and  it  was  not  possible  for  the 
engineer,  while  operating  the  engine,  to  di- 
rect the  movements  of  the  men  in  the  other 
part  of  the  work.  Not  only  does  the  evi- 
dence tend  to  show  that  Hoff  was  foreman 
upon  the  occasion  in  question,  but  counsel 
for  appellant  substantially  admit  the  fact  in 
their,  brief,  when  they  say:  "We  cannot 
deny  that,  on  the  day  in  question,  Hoff  was 
invested  with  a  measure  of  authority  over 
the  other  members  of  the  gang.  He  doubt- 
less was  a  vice  principal  in  certain  respects.*' 
Appellant  also  insists  that,  even  if  Hoff 
was  acting  as  foreman  upon  the  day  in 
question,  yet  that  he  did  not  give  the  order 
to  lower  the  leads.  Several  witnesses  con- 
tradict him  upon  this  subject.  Mabre  Har- 
ben and  Winston  both  testify  that  he  did 
give  the  order  to  lower  the  leads.  He  him- 
self admits  in  his  testimony  that  he  gave 
the  order  to  "swing  to  the  center,"  and  it 
is  conceded  on  all  hands  that  the  order  to 
lower  the  leads  was  involved  in  the  order  to 
swing  to  the  center,  because  the  only  object 

of  swinging  the  beams  to  the 
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their  position  outside  of  the  track,  or  nenr 
the  outside  of  the  track,  was  to  lower  them 
to  the  lead  rest  and  prepare  for  the  rcmovitl 
of  the  car  to  the  side  track.  After  a  careful 
examination  of  all  the  evidencse,  we  are  sat- 
isfied that  there  is  proof  tending  very 
strongly  to  show,  both  that  Hoff  was  fore- 
maii,  and  that  he  gave  the  order,  obeyed  by 
Marshall  and  resulting  in  his  death,  to  low- 
er the  leads  at  the  time  in  question.  The 
theory  of  appellant  seems  to  be  that  tbu 
injury  resulted  from  the  failure  of  HoflF  to 
attach  the  rope  to  the  yoke  iron,  and  thai, 
in  performing  or  failing  to  perform  such 
duty,  he  was  acting  as  a  fellow  servant 
with  Marshall.  While  it  may  be  true  that 
the  injury  resulted  to  some  extent  from  the 
failure  to  attach  the  rope  to  the  iron  yoke, 
vet  it  is  also  true  that  the  injury  resulted 
from  the  order  of  Hoff,  as  foreman  or  vice 
principal,  to  lower  the  leads,  and,  as  pre- 
liminary thereto,  to  remove  the  props  from 
under  the  leads.  The  duty  to  attach  tfao 
rope  to  the  iron  yoke  was  preliminary  to 
giving  the  order  to  lower  the  leads,  and  he 
should  not  have  given  that  order  unless  the 
rope  was  properly  attached,  because,  without 
a  prc^T  attachment  of  the  rope,  the  leads 
would  fall  and  injure  persons  upon  the  car. 
If  as  fellow  servant  he  neglected  his  duty 
in  not  attaching  the  rope,  as  foreman  hav- 
ing control  of  the  men  he  was  guilty  of  neg- 
ligence in  ordering  tht;  leads  to  be  lowered 
before  the  rop^*  was  pn^terly  attached.  In 
giving  this  order  as  foreman  or  vice  prin- 
cipal, he  was  representing  the  appellant, 
and  the  appellant  is  certainly  responsible 
under  the  deciaiona  of  thia  court  for  his 
negligence.  Whei«  an  injury  to  a  servant 
is  the  combined  effect  of  the  negligence  of 
the  master  and  of  a  fellow  servant,  the  serv- 
ant may  recover.  Pullman  Palace  Car  Co. 
Y.  Laack,  143  III.  242,  18  L.  R.  A.  216.  32 
N.  E.  286. 

In  Chicago  d  A.  R.  Co.  v.  May,  108  HI. 
288,  we  said  ( p.  29P )  :  "The  mere  fact  that 
the  servant  exercising  such  authority  some- 
times, or  generally,  labors  with  tiie  others 
as  a  common  hand,  will  not  <tf  itself  ex- 
onerate the  master  from  liability  for  the 
former's  negligence  in  the  exercise  of  his 
authority  over  the  others.  Eveiy  case,  in 
this  respect,  must  depend  upm  its  own  cir- 
cumstances."  In  Nortnv  Bros.  v.  Nadebok, 
IIM)  111.  68S,  64  L  R.  A.  842.  60  N.  E.  848, 
we  said  (p.  600,  190  lU.,  p.  844.  64  L.  R.  A., 
and  p.  844.  60  N.  E.) :  "When  the  appel- 
lee was  ordered  by  his  euperior  serront  to 
put  his  hand  into  the  machine  and  take  ous 
the  'catdi,'  in  the  absence  of  any  warning 
or  notice,  he  bad  the  right  to  assume  that 
his  superior,  who  gave  the  order,  would  not 
hy  his  own  n^llgence  make  fha  act  which 
he  had  commanded  him  to  dc^  and  which ' 
66  L.  R.  A. 


he  was  boimd  to  obey,  unsafe."  In  Consol- 
ulated  Coal  Co.  v.  Oruher,  188  111.  584,  59 
N.  E.  254,  we  said  (p.  588,  188  III.,  p.  255, 
5ti  N.  E.) :  "If  the  action  was  taken  by  him 
[the  foreman],  in  the  discharge  of  his  duties 
as  vice  principal,  his  position  was  one  of 
superiority,  and  not  that  of  a  fellow  Iat>orer. 
The  fact  that  in  the  discharge  of  his  duties 
ns  assistant  mine  manager  he  engaged  tem- 
porarily in  work  usually  performed  by  Na- 
glc  would  not  justify  the  declaration,  as 
matter  of  law,  that  he  became  a  fellow  serr- 
ant  of  appellee."  In  Pittsburg  Bridge  Co. 
V.  Walker,  170  III.  650,  48  N.  E.  915,  it  was 
said  (p.  554,  170  ill.,  p.  917,  48  N.  E.) : 
'"When  the  negligent  net  complained  of  ariaes 
out  of,  and  is  the  direct  result  of,  the  ex- 
ercise  of  the  authority  conferred  upon  him 
[the  foreman]  by  the  master  over  his  oo- 
laliorers,  the  master  will  be  liable." 

Here,  the  tiiie  test  is  whether  the  negli- 
gent act  complained  of  arose  out  of,  or  was 
the  direct  result  of,  the  exercise  of  the  au- 
tbcrity  conferred  upon  Hoff  as  foreman.  The 
proof  tends  to  show  that  he  directed  the  men 
in  their  work  upon  that  day,  and  that  such 
wcrk  was  done  subj-wt  to  bis  orders  and 
diiections.  When  it  v/om  known  that  a  pas- 
senger fantin  was  approaching,  and  would 
pass  over  che  track  in  ten  minutes,  Hoff, 
in  order  to  get  the  flat  car  out  of  the  way 
and  prevent  a  collision,  began  to  direct  the 
men  in  their  movements.  In  his  testimony 
he  says  that  he  ordered  them  to  swing  to 
the  center:  that  he  gave  the  engineer  a  sig- 
nal to  pull  off  the  bridge;  that  he  ordered 
Home  of  the  men  luideriieath  to  bring  out 
the  tools,  and  put  them  on  the.  driver.  These 
were  the  orders  of  a  master,  and  not  the 
ordinary  orders,  given  by  one  laborer  to  an- 
other, merely  to  carry  out  and  accomplish 
a  common  work.  l!he  orders  so  given  af- 
fected every  man  in  the  crew  at  work,  except 
the  stationary  engineer.  They  pertained  to 
different  matters,  and  involved  discretitm, 
and  were  for  the  protection  of  the  master's 
property,  and  the  guidance  of  the  crew  or 
gang.  Hoff  was  invested  with  t^e  discre- 
tion to  determine  whether  or  not  the  time 
had  arrived  for  the  removal  of  the  flat  car 
to  the  side  trade,  and  whether  or  not  the 
time  had  arrived  for  the  lowering  of  the 
leads  and  for  the  ocmplii^  of  the  locomotive 
engine  to  the  flat  car,  so  as  to  remove  it  to 
the  side  track.  The  fact  that  be  was  thus 
invested  with  discretion,  and  gave  the  order 
in  pursuance  of  the  exercise  of  such  discre- 
tion, made  his  position  and  authority  tiiose 
of  a  fraeman  or  vice  principal.  In  Met- 
ropolitan West  Bide  Elev.  B.  Co.  t.  5feoIa, 
183  111.  464,  75  Am.  St.  Rep.  120,  66  N.  E. 
171,  it  was  held  that  the  determination  by 
a  foreman  of  an  electric  railroad,  io  his 
capacity  of  vice  principal,  to-~run  certain 
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ears  in  on  the  repair  trade,  after  order- 
ing a  car  repairer  to  work  under  a  car  on 
such  track,  is  the  act  of  the  master,  and,  if 
Ms  failure  to  notify  the  car  repairer  of  his 
determination  was  negligence,  then  the  fact 
that  he  acted  as  motorman  in  running  such 
ears  would  not  relieve  the  master  from  lia- 
bility under  the  doctrine  at  fellow  serrants ; 
and  in  &at  ease  we  said  (p.  467,  183  111., 
p.  IZZ,  75  Am.  St.  Sep.,  and  p.  ITS,  66  N. 
£.):  "Hie  contention,  therefore,  is,  the 
court  should  have  declared,  as  matter  of  law 
arising  out  of  undisputed  faets,  that  the  re- 
lation of  fellow  servant  exlstbd  between  the 
deceased  and  said  McCrumb,  and  that 
the  doei^ne  of  reapoiideat  superior  did  not 
apply.  But  the  question  as  to  what  oars 
should  be  brought  from  tiie  main  track  in 
and  upon  this  cleaning,  inspecting,  and  re- 
pairing track,  and  when  such  ears  should 
be  so  brought  in,  and  where  oars  so  coming 
in  should  be  placed  therecm,  was  to  he  de- 
termined by  McCrumb  in  the  exercise  of  the 
duties  devolving  upon  Mm  in  his  capacity  aa 
vice  prindpftl." 

The  question  whether  the  relation  oi  fel- 
low servants  exists  only  becomes  a  question 
of  law.  and  not  of  fact,  when  tiiere  is  no 
dispute  with  reference  to  the  facts,  and 
when  the  evidence  and  the  legitimate  con- 
clusions to  be  drawn  therefrom  are  such 
that  all  reasonable  men  will  agree  to  the  ex- 
istence of  the  relation  of  fellow  servants. 
Black  V.  Harrie,  200  HI.  96,  65  N.  E.  669; 
^ZltnOM  Bteel  Co.  v.  Coffey,  205  111.  206,  68 
N.  E.  751;  Chicago  &  E,  I.  R.  Co.  v.  Dria- 
eoll,  176  111.  330,  52  N.  E.  921;  Tiorton 
Bros.  V.  Nadeboh,  190  111.  595,  54  L.  R.  A. 
842,  60  N.  E.  843.  In  the  case  at  bar  it  can- 
not be  said  that  the  question  whether  or  not 
Hoff  and  Marshall  were  fellow  servants  is  a 
question  of  law,  because,  in  the  first  place, 
as  has  already  been  shown,  the  material 
facts  are  not  undisputed,  but  there  is  a 
sharp  conflict  in  reference  to  the  same;  and, 
in  the  second  place,  the  evidence  and  the 
legitimate  conclusions  to  be  drawn  from  it 
are  not  such  that  all  reasonable  men  will 
agree  to  the  existence  of  the  relation  of  fel- 
low servants.  Aa  is  well  said  by  tixe  appel- 
late court:  '^e  am  not  prepared  to  say 
from  the  proofs  in  this  ease  that  all  rea- 
sonable men  would  agree  that  the  relation 
of  fellow  servants  existed  between  Hoff  and 
Bbrshall."  On  the  oimtraiy,  instead  of  be- 
ing fellow  servants,  performing  such  duties 
as  to  bring  them  into  habitual  association, 
so  that  they  exercised  a  mutual  influence 
upon  each  other  promotive  of  proper  cau- 
tion, the  one  was  subject  to,  and  acting  un- 
der the  direct  orders  of,  the  other  as  a  vice 
principal  and  representative  of  the  employ- 
er. 
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But,  in  addition  to  what  has  been  said, 
the  questions  whether  or  not  Hoff  and  the 
deceased  were  fellow  servants,  and  whether 
or  not  Hoff  waa  a  foreman  or  vice  principal 
representing  the  employer,  were  questions 
of  fact,  which  were  submitted  to  the  deter- 
mination of  the  jury  under  instructions  giv- 
en for  appelluit,  and  which  the  appellant 
itself  asked  in  its  own  behalf.  In  Oifutt 
V.  World'a  Columbian  EaipoHtUm,  176  lU. 
472,  SI  N.  E.  651,  we  said  (p.  478,  176  lU., 
p.  663.  61  N.  E.) :  "It  Is  also  insisted  that 
the  evidence  showed  that,  if  there  was  any 
negligence  of  the  defenduit,  it  consisted  in 
the  negligence  of  the  foreman.  Hunt,  when 
he  was  acting  as  a  fellow  servant  with  the 
pluntiff  in  the  same  line  of  service.  This 
is  also  a  question  of  fact,  with  the  evidence 
strongly  tending  to  prove  the  contrary.  The 
evidence  tends  to  prove  that  Hunt  was  act- 
ing as  foreman,  representing  the  common 
master,  and  in  that  capacity  gave  specific 
orders  to  the  plaintiff  to  perform  the  very 
act  which  caused  the  injury,  and,  as  the 
case  is  presented  here,  we  must,  of  course, 
so  aBHumc."  This  language  is  precisely  ap- 
plicable to  the  present  case.  Whether  or 
not  the  negligence  of  the  present  appellant 
consisted  in  the  n^ligence  of  the  foreman, 
Hoff,  when  he  was  acting  as  a  fellow  serv- 
ant, was  a  question  of  fact  to  be  deter- 
mined by  the  jury,  and  has  been  settled  by 
the  judgments  of  the  lower  courts  so  far  aa 
we  are  concerned.  See  also  Martin  v.  Chi- 
cago  A  N.  W.  R.  Co.  104  111.  138,  62  N.  E. 
599. 

fn  Chicago  ffotr  <£  Bristle  Co.  v.  JfueUer, 
203  HI.  568,  68  N.  E.  61,  it  was  held  that 
an  assistant  foreman,  such  as  Hoff  is  claimed 
to  have  been  in  the  present  case,  who  is 
sometimes  engaged  in  labw  as  a  common 
workman  with  other  servants,  is  not  neces- 
sarily and  as  matter  of  law  their  fellow 
servant ;  and  we  there  said  ( p.  662,  203  III., 
p.  52,  68  N.  E.)  :  "The  evidence  showed  that 
Hermes  held  the  position  of  assistant  fore- 
man to  the  appellant  company,  that  he  hired 
and  discharged  employees;  that  he  gave  or- 
ders to  appellee  and  other  employees;  and 
the  evident^  tended  to  show  that  on  the  day 
in  question  he  had  charge  and  control  of  the 
work  of  getting  the  bales  out  of  the  ware* 
house,  and  tiiat  he  occupied  a  position  of  su- 
periority to  appellee  and  the  other  work- 
men. The  mere  fact  that  Hermes  engaged  in 
some  labor  as  a  common  workman  did  not, 
as  a  matter  of  law,  make  him  any  the  less 
a  vice  principal.  ...  It  was  a  question 
of  fact  whether  he  sustained  the  relatitm  of 
fellow  servant  to  the  appellee." 

The  judgment  of  the  Appellate  Court  ia  af- 
firmed. I 
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OiTille  S.  BURNBTT,  Plff.  in  Err., 

V. 

PEOPLE  of  the  State  of  niinoli. 
(204  111.  208.} 

1.  Proof  of  peraumdlBK  and  proonrlnB: 
a  yenioB  to  take  voImb,  whlcb  neolts  lo 
death,  win  wamnt  a  coDvfaltioD  of  murder. 

a.  The  mere  wish  tkat  aaottaev  will 
kUI  hlBuolf,  accompanied  by  knowledge 
tbat  be  Intends  to  do  ao,  and  assent  to  the 
act,  does  not  constitute  murder,  unlesa  some- 
tblng  1b  done  to  encourage,  aid,  or  Induce  the 
act 

8.  Wben  admlsklons  are  drawm  from 
one  aocoBed  of  crime  by  qnestlonB  while 
be  la  In  a  parttallj  stupefied  condition  from 
the  effects  of  liquor,  drugs,  or  gas,  the  Jury 


shonld  be  Instmcted  that  they  sbould  ba  re- 
ceived with  caution. 
4.  Those  portions  of  a  statement  made 
to  police  oftlcers  by  one  aocnsed  of 
crime  nhlch  are  In  his  favor  are  entitled  to 
as  much  weight  as  nnfavorahle  ones,  unlen 
they  are  dlaprpved  by  other  teatlmony,  or  ar« 
Improbable  or'natme  when  conildored  In  con- 
nection with  all  the  other  testimony  in  the 
cas& 

B.  Upon  trial  of  a  man  for  procnrlas  a 
woman  with  whom  he  had  been 
orlmlnalljr  Intimate  to  eommit  aal- 

dde,  evidence  as  to  her  reputation  fOr  chas- 
tity Is  not  admissible  on  behalf  of  the  state, 
where  her  character  In  that  respect  had  not 
been  attacked      the  accused. 


(October  26,  1903.) 


Note. — Jnoiting  or  ahetttng  tuioide. 

I.  Application  of  rule  as  to  prior  convtctUm 

of  abetter,  304. 
II.  Incitement  amounting      compHlffOA,  304. 
in.  Ordiaarg  perauatiion,  804. 

IV.  Suicide  by  mutual  agreement,  305. 

V.  Distinction  between  principals  and  abet- 

ters. 305. 

VI.  Effect  of  liatuiory  enoctmeiits  as  to  sut- 

cide,  306. 
VII.  Suffloicncg  of  proof,  80T. 
VIll.  Hummarp,  307. 

I.  Application  of  rule  as  to  prior  conviction  of 
abetter. 

The  common-law  rule  that  an  alder  or  abetter 
cannot  be  tried  until  the  prbidpal  Is  first  tried 
and  convicted  applies,  In  the  absence  of  statu- 
tory provision  on  the  subject,  to  Inciting  or 
aiding  and  abetting  another  to  commit,  or  In 
commlttinK.  suicide,  so  an  to  prevent  the  trial 
and  punishment  of  the  abetter  If  the  death  of 
the  other  resulted.  Reg.  v.  Leddington,  9  Car. 
&  P.  79;  Kex  v.  Russell,  1  Moody.  C.  C.  856. 
set  forth  In  9  Car.  &  1'.  79,  note ;  Com.  t.  Mink, 
123  Mass.  422,  25  Am.  Bep.  109. 

Uut  be  escaped  punishment  only  because  bis 
principal  could  not  he  first  tried  and  convicted. 
Com.  V.  Mink.  128  Maes.  422,  25  Am.  Rep.  lOU. 

And  the  effect  of  this  rule  Is  largely  avoided 
by  treating  the  person  inciting  suicide  as  a 
principal  Instead  of  an  alder  and  abetter,  end 
treating  the  act  causing  death  as  bis  act,  wbeu- 
ever  this  can  be  done  without  a  violatlcm  of  es- 
tablished rules  of  law.  Bee  infra,  II.,  III.,  IV., 
and  V. 

II.  Incitement  amountUnt  to  compulsion. 

Forcing  a  person  to  do  an  act  which  causes 
his  death  renders  the  death  the  gnllty  deed  of 
*hlm  who  compelled  the  deceased  to  do  the  act. 
Adams  V.  People,  109  III.  444,  50  Am.  Rep. 
617;  State  v.  Shelledy,  8  Iowa,  4TT. 

And  to  force  poison  down  one's  throat,  or  to 
compel  him  by  threats  of  violence  to  swallow  It. 
Is  an  administering  ot  poison  which  will  render 
the  person  doing  It  guilty  of  murder  If  death 
ensues.    Blackburn  v.  State,  23  Ohio  St.  146. 

And  one  who  was  present  at  the  time  another 
took  poison,  partlclpnthig  by  persuasion,  force, 
thrests,  or  otherwise  lo  the  taking  thereof,  will 
be  re^rded  as  baving  administered  the  poison, 
though  he  did  not  furnish  It.  Ibid, 

So,  one  who  by  threats  of  violence  to  another, 
06  L.  R.  A, 


and  by  Intimidation,  or  by  displaying  deadly 
weapons  In  a  threatening  manner,  causes  the 
latter  to  leap  or  Jump  from  a  car  while  In  mo- 
tion under  circumstances  which  would  have 
caused  a  prudent  man  to  do  so,  which  Jump 
clauses  his  death.  Is  guilty  of  murder,  Adams 
V.  People.  109  III.  444,  50  Am.  Rep.  617. 

And  If  a  person  being  attacked  shall,  from  ap- 
prehension of  Immediate  violence,  which  Is  well 
grounded  and  Justified  by  clrcnmstanees,  throw 
himself  for  escape  into  a  river  and  be  drowned, 
the  person  attacking  bim  la  guilty  of  the  mur- 
der; the  death  being  the  guilty  act  of  bIm  who 
compelled  the  deceased  to  take  the  step.  R%. 
V.  Pitts,  Car.  &  M.  284. 

But  the  reason  to  apprehend  violence  must 
have  been  such  tbat  the  step  leading  to  death 
was  one  which  a  reasonable  man  might  take, 
though  the  circumstances  need  not  be  such  as  to 
satisfy  the  jury  that  there  was  no  other  way  of 
escape.    State  v.  Shelledy,  8  Iowa,  477. 

Ill,  Ordinary  persuasion. 

At  common  law  suicide  was  considered  a 
crime  against  the  laws  of  Ood  and  man,  and 
one  who  persuaded  another  to  kill  himself,  and 

was  present  when  he  did  so,  was  guilty  of  mur- 
der as  a  pi-lnclpal.  Com.  v.  Mink,  123  Mass. 
422,  25  Am.  Rep.  109 ;  Com.  v.  Bowen,  13  Haas. 
356,  7  Am.  Dec.  154 ;  Bex  v.  Dyson,  Boss.  &  B. 

C.  C.  628. 

And  this  would  still  appear  to  be  the  rule. 

See  BUBKBTT  V.  PXOFLB. 

Thus,  the  act  of  advising  another  to  commit 
suicide  is  unlawful ;  and.  If  the  latter  acta  upon 
such  advice  and  kills  himself,  the  former  Is 
guilty  of  mnrder  as  principal.  Com.  v.  Bowen. 
13  Mass.  356,  7  Am.  Dec.  154. 

And  the  act  of  a  woman  taking  and  swallow- 
ing poison  In  the  presence  of  a  man  and  by  his 
direction  renders  bia  the  act  of  administering 
It,  which  would  be  murder  In  the  flrst  degree 
should  It  prove  fatal.  Blackburn  v.  SUte.  23 
Ohio  at  146 ;  Vans  and  Bldley's  Case,  Eelyng, 
52. 

And  the  rule  la  the  same  when  a  man  delivers 
poison  to  a  woman  tor  the  purpose  of  having 
her  swallow  It.  or  when  he  provides  poison 
for  a  woman  where  she  can  receive  It,  and  so 
Informs  her.  If,  when  so  provided  and  placed 
for  the  purpose  of  being  taken  by  her  and  In 
pursuit  of  aucb  purpose,  she  takes  It.  Black- 
burn V.  State,  23  Ohio  St.  146. 

The  law  does  not  require  that  a  homicide 
shall  be  committed  against  the  will  of  tlie^per- 
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ERROR  to  the  Criminal  Court  for  Cook 
County  to  review  a  judgment  convict- 
ing defendant  of  murder.  Beveraed. 

Statement  by  Bicks»  J.: 

Plaintiff  in  error  sues  out  this  vrit  of 
error  to  the  eriminal  court  of  Cook  county 
to  review  a  judgment  and  sentence  pro- 
nounced against  him  in  that  court  for  the 
murder  of  Charlotte  S.  Niehol. 

The  indictment  contained  two  eonnta.  The 
flrat  count  charges  the  plaintiff  in  error  with 
having  produced  the  death  of  the  deceased 
administering  poison  to  her.  The  sec- 
ond eount  charges  the  plaintiff  in  error  with 
murder,  charging,  first,  an  unlawful  and 
felonious  assault  upon  the  said  Charlotte 

son  killed:  If  a  man  kills  another  with  bis  coq- 
sent  or  by  his  desire,  he  Is  as  much  guilty  of 
murder  as  If  be  bud  killed  hira  ajfHliiat  bis  will. 
Ibid. 

It  is  to  Iw  Inferred,  however,  that.  In  order 
to  render  a  person  persuading  another  to  com- 
mit suicide  guilty  of  murder,  the  persuasion 
must  have  been  of  some  effect ;  and  he  would  not 
be  guilty  If  the  act  was  not  Induced  Iqr  the  per- 
suasion. 

Tbns,  in  Com.  v.  Domis,  105  Mass.  16'^. 
wbleb  was  a  ease  of  an  attempt  to  commit  sui- 
cide, the  conrt,  by  Colt,  J.,  In  commenting  ou 
Com.  V.  Bowen,  13  Mass.  356,  7  Am.  Dec.  3S4, 
»upra,  said  that  "the  jury  must  have  found, 
under  Instraetlons,  that  the  advice  was  Influ- 
ential." 

IV.  BHieUe  by  mutual  agreement. 

At  common  law,  aa  well  as  at  the  present  time. 
If  two  mutually  agree  to  kill  themselves  to- 
gether, and  the  means  employed  to  produce 
death  take  effect  upon  one  only,  the  agreement 
to  kill  themselves  Is  unlawful,  and  tbe  survivor 
Is  guilty  of  tbe  murder  of  tbe  one  who  dies. 
Com.  V.  Mink,  123  Mass.  422,  25  Am.  Bep.  109 ; 
Reg.  V.  Alison,  8  Car.  It  P.  418;  Reg.  v.  Stor- 
moDth,  61  3.  P.  720:  Reg.  v.  Jessop,  10  Crim. 
L.  Mag.  862. 

The  facts  that  a  person  Intends  to  take  his 
own  life,  and  that  bis  taking  poison  Is  In  pur- 
suance of  an  agreement  with  another  thst  both 
will  commit  suicide,  do  not  affect  tbe  guilt 
of  the  other,  who  furnished  blm  with  the  means 
for  tbe  purpose  and  wltb  tbe  Intent  that  he 
aboold  commit  suicide,  which  be  did  according- 
ly.  Bfackbum  v.  State,  23  Ohio  St.  146 ;  BOB- 

VWTT  T.  PmPLE. 

And  If  such  an  agreement  Is  made,  and  one 
of  the  parties,  pursuant  thereto,  takes  poison 
and  dies,  It  Is  murder  In  tbe  other.  ELeg,  v. 
Jessop,  10  CrInL  L.  Mag.  862;  Blackbnm  v. 
SUte,  23  Ohio  St.  146. 

And  where  a  man  and  a  woman  go  to  tbe 
water  and  throw  themselves  or  fall  In,  and  the 
woman  Is  drowned.  If  she  throws  herself  Into 
the  water  by  encouragement  of  the  man,  and 
because  she  tbioks  be  has  set  her  the  example 
In  pursuance  of  their  previous  agreement  he  la 
principal  In  tbe  second  degree,  and  Is  guilty  of 
the  murder.  Rex  v.  Dyson,  Buss.  &  R.  C.  C. 
528. 

And  In  such  a  case  It  Is  not  necessary  that  It 
should  appear  that  the  agreement  upon  tbe  part 
of  each  was  that  he  would  kill  himself  In  con- 
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S.  Nichol,  and  then  charging  that  with  maV 
ice  aforethought,  and  feloniously  and  wit* 
fully  devising  and  intending  the  said  Chai^ 
lotte  S.  Nichol  to  then  and  there  poison,  kill, 
and  murder  herself,  did  tlien  and  there  coun- 
sel, hire,  persuade,  and  procure  the'  said 
Charlotte  S.  Michol  to  then  and  there  take 
into  her  mouth  a  large  quantity  of  mor- 
phine, a  deadly  poison,  with  intent  that  aha 
should  take  and  swallow  tbe  same  for  tb> 
purpose  of  then  and  there  poisoning,  kill- 
ing, and  murdering  herself,  and  that  in  ood> 
sideration  of  such  counseling,  hiring,  per> 
suading,  and  procuring  the  said  Charlotte 
S.  Nichol  did  take  and  swallow  the  said  mor< 
phine,  from  which  she  died,  count  con- 
cludes that  tbe  plaintiff  in  error  "the  said 

slderatlon  that  the  other  kill  himself.  Reg.  t. 
Jeswp,  10  Crlm.  U  Mag.  S62. 

V.  IHtttiwtUm  betireea  prfnofpals  and  abettan. 

The  question  as  to  whether  or  not  a  person 
Inciting  suicide  Is  a  principal  or  an  abetter  la 
usually  made  to  depend  upon  whether  or  not  be 
Is  present,  bringing  persuasion  to  bear  upon  tbe 
other  at  the  time  the  fatal  deed  Is  done. 

Thus,  one  who  furnishes  poison  to  a  guilty 
agent  or  accomplice  to  be  administered  by  blm, 
who  administers  It  accordingly.  Is  an  accessory 
before  tbe  foct  In  tbe  murder ;  but.  If  be  stands 
by  and  counsels  or  encourages  the  act  of  admin- 
istering It,  he  Is  a  principal  In  the  second  de- 
gree. Blackbam  v.  Stale.  23  Ohio  St.  140; 
Vauz  and  Ridley's  <^se,  Kelyng,  52. 

In  such  case,  If  tbe  deceased  took  tbe  poison 
and  died  In  the  presence  of  the  giver,  but  not 
Id  that  of  tbe  person  who  Drst  procured  It,  tbe 
first  Is  an  accessory  before  the  fact,  and  the 
second  Is  the  principal  In  the  murder,  Tanz 
and  Ridley's  Case,  Kelyng,  62. 

And  where  two  persons  go  together  to  tbe 
water,  and  one  of  them  throws  herself  In,  and 
the  other  Is  present  consenting  to  her  doing  It, 
the  set  of  throwing  Is  to  be  considered  as  the 
act  of  both,  so  that  the  survivor  consenting 
thereto  would  be  guilty  of  murder.  Bex  T. 
Dyson,  Rnss.  ft  R.  C  C  528. 

And  If  a  woman  takes  poison  with  tbe  Intent 
to  procure  a  miscarriage,  and  dies  of  It,  she  Is 
guilty  of  self  murder,  and  the  person  who  fur- 
nishes ber  with  poison  for  that  purpose  Is  an 
accessory  before  the  tact,  If  he  is  absent  when 
she  takes  it.  Rex  t.  Russell,  1  Moody,  C  C 
356. 

So,  presfince  or  absence  at  tbe  time  of  tba 
act  seems  to  f>e  the  test  sustained  by  Com.  T. 
Mink,  123  Mass.  422,  26  Am.  Rep.  lOfl. 

If  the  agent  acted  Innocently,  however,  the 
act  of  killing  would  not  be  his  act,  but  the  act 
of  tbe  person  who  procured  his  action. 

Thus,  when  a  person  procures  poison  for  an- 
other to  take,  and  un  Innocent  person  gives  It 
to  the  latter,  not  knowing  It  to  be  polaoQ,  and 
the  latter  takes  It  and  dies,  the  one  who  pro- 
cures It  Is  principal  In  the  murder,  though 
he  is  not  present  when  the  poison  Is  taken. 
Taux  and  Ridley's  Case,  Kelyng.  52. 

flo,  in  Com.  V.  Bowen,  13  Mass.  3S6.  7  Am. 
Dec.  154,  tbe  accused  was  held  guilty  of  murder 
as  principal,  tbongb  be  was  presumably  absent 
nt  the  time  of  death,  when  he  nureb' advised 
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Cbarlotte  8.  Nldiol,  in  manner  and  form 
aforesaid,  then  ai^  there  unlavfiil^,  wil- 
fully, feloniouel;,  uid  of  his  malice  afore- 
thought did  kill  and  murder,  contrary  to  the 
statute  and  against  the  peace  and  dignity  of 
the  said  people  of  the  state  of  Illinoie.'* 

The  jury  returned  a  verdict  of  murder, 
and  fixed  defendant's  punishment  at  fifteen 
years  in  the  penitentiuy,  upon  which  judg- 
ment and  sentence  were  had.  The  defendant 
has  sued  out  this  writ  of  error,  and  assigns 
as  error  that  tlie  eridenoe  did  not  ostablish 
the  defendant's  guilt;  that  the  court  erred 
in  allowing  the  state  to  Introduoe  eridence 
of  the  deceased's  reputation  for  chastity; 
and  erred  in  refusing  to  give  the  defendant's 
third,  fourth,  and  fifth  refused  instructions, 
whidi  dealt  with  the  might  to  be  given  to 
the  confessions  or  admissions  testified  to  as 
having  been  made  by  the  defendant. 

snlclde  no^er  circumstances  rendering  It  prob- 
able tbat  the  advice  would  be  acted  upon. 

And  a  person  cannot  be  regarded  aa  a  prin- 
cipal Id  the  crime  if  be  acted  und^r  compulaloD, 
.or  U  be  was  not  a  free  moral  agent. 

Thus,  In  Reg.  v.  Alison,  8  Car.  A  P.  418,  Pat- 
teaon,  J„  nets  forth  en  old  case  which  occurred 
In  the  reign  of  James  I.,  probably  the  one  re- 
ported In  F.  Moore,  754,  in  which  a  husband 
and  wife.  Iwing  In  extreme  poverty  and  great 
distress  of  mind,  were  conversing  together  on 
their  condition,  when  the  husband  said ;  "I  am 
weary  of  life,  and  will  destroy  myself,"  upon 
which  the  wife  replied:  "If  you  do  I  will  too;" 
upon  which  the  man  went  out  and  iH-ought  back 
some  poison  which  he  mixed  with  drink  and 
they  partook  of  it,  and  the  draught  was  fatal 
to  the  husband,  but  not  to  the  wife,  and  she 
was  afterwards  tried  for  murder  and  acquitted 
solely  on  the  grounds  that,  being  the  wife  of 
the  deceased,  she  was  under  his  control,  and, 
Inssmveli  as  the  purpose  to  commit  snlclde  had 
been  flrat  suggested  by  him,  it  was  considered 
that  she  was  not  a  free  agent 

A  rule  which  seems  to  cover  tlie  whole 
ground,  end  Include  those  above  given,  Is  that 
of  Bdsnktt  t.  PuorLB, — that  an  act  of  the 
principal,  or  another,  done  pursusnt  to  the  will 
of  the  accessory,  Is  the  act  of  the  accessory. 

VI.  Effect  of  tUttutory  enaotmenU  at  to  sulofde. 

The  rule  with  reference  to  the  effect  of  stat- 
utory enectmente  as  to  suicide  on  the  crlmlnel- 
Ity  of  inciting  suicide,  which  seems  to  be  in  ac- 
cord with  resson  as  well  as  with  nearly  all  the 
American  cases  on  the  subject,  Is  that  laid  down 
in  Com.  V.  Mink,  123  Mesa.  422,  25  Am.  Rep. 
109, — that  suicide  does  not  cease  to  be  nnlawfal 
and  criminal  ao  as  to  make  It  unlawful  and 
criminal  to  incite  another  to  commit  suicide, 
from  the  fact  that  the  legislature,  lu  revising 
the  statutes,  either  Inadvertently,  or  Intention- 
ally, left  the  attempt  to  commit  suicide  with- 
out punishment  because  the  completed  act  would 
not  be  punished. 

This  rule  is  cited  with  approval  in  Blaek- 
bnm  V.  Bute,  2S  Ohio  St  146.  and  BDaMarr 
V.  Pkoplb. 

It  is  repudiated  In  Texas,  however.  In  which 
state  It  1h  held  In  a  late  case  that  where  It  la 
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Mwr:  OT>o»well  Jk  Bntdr  and  WUlf 
llwH  ]>111«  for  plaintiff  in  error. 

M«8Brs.  K.  J.  WaniHw,  Attorney  General, 
ObArlea  Deaeui,  J.  B.  Hewcomar^ 
and  T*  J*.  Banett  for  defendant  in  error. 

Bleka,  3^  delivered  tim  pinion  of  the 
court; 

The  evidence  diadoses  that  the  plaintiff 
in  error,  Orville  S.  Burnett,  whom  we  will 
refer  to  hereafter  as  "defendant,"  a  married 
man,  about  twenty-eight  years  of  age,  living 
with  his  wife,  waa  a  practising  dentist,  with 
an  office  in  the  dty  <rf  Chicago;  that  he  had 
resided  there  some  two  or  three  years,  and 
that  his  family  relation  was  pleasant.  The 
deceased,  Charlotte  S.  Nichol,  was  a  married 
woman,  living  with  her  husband  and  thne 
children,  residing  about  three  blocks  dis- 
tant frcm  defendant's  residence  and  place  of 

not  a  violation  of  any  law  for  a  person  to  talte. 
his  own  life,  and  the  law  does  not  expressly  Im- 
pose a  punishment  upon  those  who  Ornish  an- 
other tbe  means  with  which  to  commit  suicide, 
one  who  furnishes  sneb  means  cannot  be  held 
gnlt^  of  any  violation  of  law  In  so  doing.  Orace 
V.  State,  44  Tex.  Crim.  Hep,  193,  60  8.  W.  S29. 

But  the  whole  subject  Is  regulated  by  specllle 
statutory  enactment  In  many  of  the  states, 
which  enactments  ars,  of  coarse,  controlling, 
and  would  appear  to  be  subject  to  the  ordinary 
rules  of  construction  applicable  to  penal  provi- 
sions. 

Thus,  a  person  charged  with  murder  in  the 
nrsl  degree  is  properly  convicted  of  manslaugh- 
ter in  tbe  flrat  degree  under  Mo.  Bev.  Btat 
I  1239,  prorldii^  tbat  every  perscm  who  delib- 
erately assists  another  In  tbe  commission  of  self 
murder  Is  guilty  of  manslaughter  in  the  first 
degree,  where  tbe  evidence  shows  that  his  of- 
fense ctmslsted  In  assisting  the  deceased  to  onn- 
mlt  suicide.    State  v.  Lndwlg,  TO  Uo.  412. 

And  an  instruction  ttiat  ths  defuidant  la 
guilty.  If  he  was  deliberately  present  assisting  In 
tbe  act  In  s  prosecution  for  assisting  another 
to  commit  suicide  under  tbat  act  Is  proper, 
since  the  word  "deliberately"  In  tbe  Instruc- 
tion qnsllfles  both  tbe  words  "present^'  and  "as- 
sisting." Ibid. 

But  tbat  provision  does  not  apply  where  It 
appears  that  the  deceased  either  committed  sui- 
cide, or  that  tbe  accused  shot  her,  and  not  tbat 
he  assisted  b«  In  tbe  eommlssion  of  self  mur- 
der. State  V.  ritagerald.  180  Ho.  407,  82  &  W. 
1113. 

And  Texas  Penal  Code,  art.  77,  providing  that 
If  anyone,  by  laying  poison  where  It  may  be 
taken  and  with  Intent  that  it  sball  be  taken, 
or  by  preparing  any  otber  means  by  wblCta  a 
person  may  Injnre  himself  with  Intent  tbat  such 
person  shall  thereby  be  Injured,  or  by  any  other 
direct  means  cause  another  to  receive  an  Injury 
to  his  person  or  property,  the  offender,  by  tbe 
use  of  such  direct  means,  becomes  a  principal. 
Is  based  upon  tbe  tbeory  that  the  victim  of  the 
accused  is  not  cognisant  of  the  Intent  of  ths 
accused  In  preparing  tbe  means  of  injury,  and 
does  not  Bppiy  where  tbe  facts  developed  show 
ths  accused  to  have  directly  or  Indirectly  fur- 
nished tbe  means  to  a  person  whose  purpose  was 
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business.  About  the  8d  of  September,  1901, 
defendant  became  aoquainted  with  ttie  de- 
ceased, Mrs.  Nichol,  in  a  drug  store  under 
his  office.  At  that  time  Mrs.  Niehol  was 
with  a  woman  called  Eirt^  Smith,  from 
some  place  in  Teimessee.  Hie  defandant 
and  the  two  women  casually  met  in  the 
store,  and,  without  anybody  to  intooduce 
them,  formed  an  aoqnaintutce.  Between 
that  time  and  the  20th  of  October— the  date 
of  the  death  of  Mrs.  Kidiol  and  of  the  al- 
leged crime  of  the  defendant — ^the  defend- 
ant and  Mrs.  Nidiol  were  very  frequently 
together,  sometimeB  accompanied  hy  Kirby 
Smith,  on  which  occasions  they  went  to 
theaters,  aaloons,  luncheons,  and  dinners, 
and  at  other  times  visiting  the  house  of  Mrs. 
Nichol,  accomptuiied  by  a  man  named 
Adams,  and  one  time,  at  least,  upon  the  inri- 
tataon  of  the  husband  of  Mrs.  Niehol,  visited 

aniclde.  Grace  t.  SUte,  44  Tex.  Crlm.  Bq>. 
193.  69  8.  W.  B29. 

VII.  SuffUHency  of  proof. 

The  same  strict  reaalrement  as  to  proof  of 
ever7  element  wblch  goes  to  make  up  tbe  crlmu 
applicable  to  erlmlsal  law  In  general  applies  to 
proat  ot  inciting  or  abetting  suicide. 

Tbls  is  held,  in  sabstance,  bi  Baasmx  v. 

PKJPtS. 

And  wbere  a  man  and  woman  living  togetber. 
who  were  very  poor  and  unable  to  pay  for 
tlieir  lodging,  got  into  a  boat  and  fell  or  Jumped 
into  tbe  water,  he  Is  not  galitr  ot  ber  murder,  if 
he  only  Intended  to  drown  h^iself,  and  did  not 
Inteud  that  she  should  die  witli  blm.  Bex  T. 
DysoD,  Ruas.  &  R.  C.  C.  B23. 

And  tbe  rule  Is  tbe  same  wbere  It  la  uncer- 
tain whether  she  really  killed  herself,  or  wheth- 
er she  came  to  her  death  by  accident,  before  tbe 
time  when  they  meant  to  destroy  themselves. 
lUd. 

Nor  Is  a  charge  of  murder  justifled  by  evi- 
dence that  tbe  accused  and  deceased  had  been 
criminally  Intimate,  snd  that  they  contem- 
plated an  elopement,  and  that  the  father  and 
brothers  of  deceased  sought  to  take  the  life  of 
the  accused,  but  that  be  was  rescued  by  bis 
father,  and  that  deceased  had  attempted  to 
commit  suicide,  bat  was  rescued  by  accused  and 
other  physicians,  and  tbat  accused  was  given 
a  revolver  with  which  to  defend  himself 
against  her  father  and  brothers,  and  that,  upon 
his  laying  It  down  without  any  apparent  pur- 
pose, sbe  poseeBsed  herself  of  It  and  shot  her- 
self. Grace  v.  State,  44  Tex.  Crlm.  Rep.  193, 
09  8.  W.  029. 

And  evidence  tbat  a  girl,  after  an  attempt  to 
Induce  the  accused  to  marry  her,  said,  "I  wish 
I  was  dead,"  to  which  the  man  replied,  "Why 
don't  you  die,"  when  she  replied  by  aaking, 
"Will  you  die  wltb  me!"  upon  which  be  laughed 
and  said,  "Yes,"  when  she  shot  at  him  and  shot 
and  killed  herself,  does  not  bring  the  case  with- 
in a  statutory  provision  that  every  person  de- 
liberately ftBsIstlng  another  In  the  commission 
of  self  murder  shall  be  deemed  giillty  of  man- 
slaughter In  the  first  degree.  State  v.  Fitzger- 
ald, 130  Mo.  407,  32  S.  W.  1113. 
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the  home  of  tile  latter,  and  took  dinner 
there.  The  evidence  shows  that  on  the  night 
of  Wednesdi^,  the  17th  October,  the  de- 
fendant and  Mrs.  Niehol  spent  the  night  to- 
gether at  the  Marlborough  hotel.  Tbe  hus- 
band of  Mrs.  Nichol  was  holding  BOme  offi- 
cial position  with  a  railroad  company,  and 
had  formerly  lived  in  Tennessee.  Shortly 
prior  to  Mrs.  Nichol's  death  her  huriiand 
had  been  promoted  to  a  higher  position  with 
the  railroad  company,  which  necessitated 
his  retora  to  Nashville  to  reside.  This 
diange  of  residence  was  very  distasteful  to 
Mrs.  Nichol,  as  it  appeared  that  her  home 
life  in  Tennessee,  where  she  bad  formerly  re- 
sided with  relatives  of  her  husband,  had 
been  made  unpleasant,  and  also  for  the 
further  reason  that  during  her  brief  ac- 
quaintance with  defendant  she  had  formed 
a  violent  attachment  for  him,  and  was  very 

And  a  man  who  procured  corrosive  sublimate 
for  a  woman  at  ber  request  and  on  threat  of 
self  destruction,  which  sbe  took  with  tbe  Intent 
to  procure  a  miscarriage,  and  died  of  It,  he 
neither  admtaiisterlng  It  nor  causing  her  to  take 
It,  will  not  be  deemed  an  accessory  before  the 
fact,  tbe  facts  ot  the  case  being  consistent  wltb 
the  supposition  that  he  hoped  and  expected  she 
would  change  her  mind,  and  not  resort  to  IL 
Reg.  T.  Fretwell,  Leigh  ft  C.  C.  C.  161 ;  Roscoe. 
Crlm.  Ev.  7th  Am.  ed.  776. 

Statements  made  hy  tbe  accused  in  a  prose- 
cution for  manslaughter  In  the  first  degree  In 
wilfully  aiding,  and  encouraging,  and  assisting 
another  to  commit  suicide,  made  to  the  coroner, 
are  admissible  in  evidence,  however,  whether  he 
was  under  tbe  influence  ot  drugs  or  not,  and  no 
preliminary  examination  Is  necesssry  to  de- 
termine his  condition ;  and.  If  an  examination 
is  permitted,  It  Is  within  tbe  discretion  of  the 
court  to  permit  It  to  be  made  in  the  presence 
of  the  Jury ;  snd  the  admission  of  snch  evidence, 
and  permitting  the  examination  to  be  so  made, 
are  not  a  ground  for  a  certificate  of  reasonable 
doubt,  wlilch  win  stay  execution.  People  v. 
Kent,  41  Misc.  101,  88  N.  Y.  Supp.  048. 

VIII.  Summary. 

At  common  law  a  person  who  incited  suicide 
could  escape  punishment  only  on  tbe  theory 
that  as  sn  sbetter  be  could  not  be  tried  until 
the  principal  was  tried  and  convicted ;  and  even 
this  escape  was  largely  cut  off  by  regarding  blm 
as  a  principal  whenever  he  was  present  at  tbe 
time  of  tbe  fatal  act,  or  whenever  It  was  his 
act  through  an  Innocent  agent,  and  as  an  abet- 
ter only  when  there  was  another  guilty  prtoei- 
pal.  These  rules  seem  to  bave  been  allied  in 
the  United  States  under  the  various  penal  stat- 
utes, even  though  under  them  no  punishment 
was  Imposed  for  suicide,  Inciting  It  being,  nevw- 
thelesB,  regarded  as  an  unlawful  act.  In 
Texas,  however,  the  opposite  ground  is  taken, 
though  the  position  la  practically  neutralized  by 
the  fact  that  the  apeclfic  act  of  Inciting  or  abet 
ting  suicide  la  made  punlabable  by  statutory 
enactment ;  and  many  of  tbe  other  atates  bave 
also  specifically  provided  for  the  punishment  of 
this  act  F.  H.  B. 
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loath  to  leave  him.  When  Mrs.  Nichol  was 
apprised  that  it  was  necessary  for  her  to 
change  her  residence,  it  Keems  that  the  idea 
of  suicide  at  once  entered  her  mind,  and  on 
the  Wednesdf^  evening  preceding  her  death 
— being  the  Bame  day  she  learned  of  the 
propoBod  change — »he  sought  the  defendant, 
vent  to  saloons  with  him,  drank  with  him, 
spent  the  night  at  the  Marlborough,  aa 
above  stated,  and  during  that  night  con- 
stantly talked  about  committing  suicide, 
stating  that  she  had  sufficient  ehlonU  to  ac- 
complish &at  end.  The  defendant  advised 
her  against  pursuing  this  course,  pointing 
out  to  her  the  absurdity  of  doing  so.  The 
following  Friday  evening — the  night  of  her 
death— defendant  again  met  her  about  6 
o'clock,  and  from  that  time  until  1  or  2 
o'clock  the  following  morning,  in  the  eom- 
pany  of  each  other,  they  were  in  a  number 
of  saloons,  each  drinkmg  quite  heavily,  and 
each  taking  whi&ky.  During  the  evening 
Mis.  Nichol  was  continually  talking  about 
committing  suicide,  stating  that  she  would 
not  go  bade  to  Kaidiville  under  any  eireimi'- 
stances,  and  informed  the  defendant  that 
she  had  determined  to  commit  suicide,  stat- 
ing that  she  had  in  her  pocketbook  two 
phials  ai  morphine,  and  solicited  the  de- 
fendant a  number  of  times  to  commit  sui- 
cide with  her,  which  he  refused  to  do.  About 
2  o'clock  on  Satui^y  morning  they  arrived 
at  the  Marlborough  hotel,  where  they  secured 
a  room  together  for  the  night.  When  they 
arrived  there,  defendant,  Burnett,  was  quite 
drunk,  but  Mrs.  Nichol  did  not  seem  to  be 
drunk,  but  in  the  possession  of  her  senses. 
A  short  time  after  entering  the  room  Bur- 
nett went  across  the  street  to  a  drug  store 
and  purchased  a  phial  of  morphine  contain- 
ing 26  quarter-groin  tableta,  which  he 
brought  to  the  room,  opened,  and  set  upon 
the  dresser,  and  at  which  time  he  states 
there  were  two  similar  phials  standing  up- 
on the  same  dresser.  When  he  returned  the 
deceased  was  undressed,  being  simply  in  a 
night  robe,  and  lying  on  the  bed,  and  seem- 
ingly very  happy.  She  requested  some  paper 
and  an  envelope,  which  defendant  rang  for, 
and  which  were  brouf^t.  The  sheet  of  pa- 
per and  envelope  were  delivered'  to  Mrs. 
Nichol  as  she  lay  in  bed,  in  the  presence  of 
the  maid  who  brought  thorn.  Mrs.  Nidiol  at 
on  CO  began  writing  upon  the  paper  handed 
to  her.  When  defendant  opened  the  phial 
of  morphine  purchased  by  himself,  it  over- 
turned, aud  a  portion  of  its  contents — about 
half — spilled  on  the  floor.  Defendant  then 
undressed  and  retired  and  went  to  sleep 
without  taking  any  of  the  morphine.  Some 
time  the  next  day,  when  he  awoke,  he  found 
that  Mrs.  Nichol  was  lying  by  his  side  dead, 
and  found  a  note  written  by  her  upon  the 
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dresser,  and  over  or  against  the  empty  mor- 
phine bottles,  which  was  aa  follows: 

"To  whom  it  may  concern — I  did  it  be- 
cause I  loved  him  better  than  anything  on 
earth,  and  he  loved  me,  and  we  could  not 
be  separated.    Qood-by.  Charlotte." 

CTpon  discovering  the  death  of  Mrs. 
Nichol,  defendant,  horror  stricken  at  the 
situation  in  which  he  found  himself,  and  be- 
Iteving  that  his  life  was  ruined,  arose,  took 
the  morphine  remaining  in  the  bottle  pur- 
chased by  himself,  attempted  to  cut  his 
Uiroat,  or  puncture  his  neck  with  a  hat  pin, 
and  turned  on  the  gas  and  lay  down.  The 
proprietress  of  the  house,  detecting  the  gas, 
csme  to  the  door,  and  was  admitted  by  de- 
fendant. A  doctor  and  the  police  were 
called  at  once.  Bestoratives  were  given  to 
defendant,  and  about  three  hours  later  he 
was  taken  to  tlie  pcdice  station,  where  a 
statement  was  talwn  from  him. 

The  statements  of  the  defendant,  Burnett, 
are  substantially  the  only  evidmoe  in  the 
case  in  any  manner  connecting  him  with 
the  death  of  Mrs.  Nichol.  These  statements 
began  when  the  doctor  arrived,  and  were 
concluded  (there  heii^  several  of  than) 
about  10  o'olodc  at  night,  in  the  police  sta- 
tion. The  portions  of  the  statoments  or  ad- 
missions chiefly  relied  on  lor  conviction  were 
to  the  efft^t  that  he  hod  agreed  with  the 
deceased  to  commit  suicide  if  she  did.  No 
witness  heard  any  of  the  conversation  be- 
tween the  parties.  No  witness  saw  anything 
done  by  either  of  them  calculated  to  pro- 
duce the  death  of  the  deceased,  and  outside 
of  the  statements  of  Dr.  Burnett,  the  de- 
fendant, the  only  evidence  was  the  fact  of 
their  being  together  in  the  place,  the  noto 
found,  and  the  three  empty  morphine  phials, 
and  the  testimony  of  the  druggist  that  a 
man  somewhat  resembling  the  defendant 
purchased  a  phial  of  morphine  during  that 
night. 

The  first  person  to  see  the  defendant,  out- 
side of  the  chambermaid  and  the  landlady, 
who  had  no  conversation  with  him,  and 
knew  nothing  about  him  outside  of  the  fact 
that  he  was  drunk  when  he  came  in  the 
night  before,  and  that  the  paper  was  called 
for  and  given  to  the  deceased,  was  Dr.  Car- 
ter, a  witness  for  the  people,  who  arrived 
there  at  3:30  P.  u.,  and  testifles  that  when 
he  Srfit  saw  defendant  he  was  in  a  sort  of 
dazed  or  stupefied  condition,  with  the  pupil 
slightly  contracted,  hut  that  at  that  time 
the  witness  could  not  tell  whether  the  defend- 
ant was  suffering  from  the  effect  of  the  ex- 
cessive use  of  liquor  or  the  effect  of  mor- 
phine. To  the  doctor,  upon  his  inquiry,  the 
defendant  stated  that  he  and  the  woman 
had  taken  a  room  together  there,  and  that, 
sooner  than  go  south  with  her  family,  sho 
hod  taken  the  suicide  route,,  and  called,  the 
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doctor's  attention  to  the  note  which  one 
of  the  maids  of  the  hotel  had  found.  When 
asked  as  to  the  cause  of  death,  the  defend- 
ant pointed  to  tlie  dresser  where  three 
empty  morphine  phials  were,  and  stated  that 
she  had  taken  a  quantity  of  morphine ;  that 
the  defendant  awoke  some  time  during  the 
afternoon,  and  also  attempted  to  commit  sui- 
cide, calling  attention  to  the  scratch  on  his 
neck  made  by  the  hat  pin,  and  stated  that 
he  had  taken  morphine  and  turned  on  the 
gaa,  and  requested  the  witness  to  give  him 
more  morphine  that  he  might  finish  his  un- 
dertaking. To  the  doctor  he  said  nothing 
about  any  agreement  between  him  and 
the  deceased  to  commit  suicide.  The  doctor 
stated  that  at  the  first  visit  he  stayed  hut 
a  short  time,  and  returned  in  an  hour,  and 
found  the  pupil  contracted,  and  the  patient 
in  a  aemieomatose  condition.  He  stated  that 
the  effect  of  morphine  was  first  promotive 
of  mind  exhilaration,  and  secondarily  result* 
iog  in  stupor,  and  finally  in  death,  unless 
cfacdEed.  fie  stated  also  that  he  administOTed 
an  emetic  to  the  patient,  and  tortured  him 
to  keep  him  awake,  and  directed  the  officer 
to  use  his  elub  on  tbe  bottom  of  the  defend- 
ant's feet,  aa  that  was  the  best  treatment  to 
keep  one  from  relapsing  into  sleep  in  case 
of  morphine  polsm ;  that  the  primary  effect 
f»f  morphine  lasted  about  four  hours,  and  the 
after-effect  several  hours,  the  exact  time  not 
stated;  that  he  saw  the  defenduit  at  6 
o'dock  the  last  time,  and  that  defendant  was 
then  tending  towards  stupor;  that  when  he 
first  talked  to  the  defendant  he  was  appar- 
ently rational,  but  any  stimulant  would 
give  that  impression  at  first;  that  the  stimu- 
lus to  the  mind  is  the  first  effect,  but  in  an 
hour,  when  witness  became  satisfied  that  de- 
fendant's Aondition  was  due  to  morphine,  he 
regarded  him  as  not  responsible  for  what  he 
■wa»  saying. 

Officer  O'Brien  seems  to  have  been  the 
next  person  in  the  order  of  tiiose  to  see  de- 
fendant. He  stated  that  he  arrived  at  the 
Marlborough  about  4  o'clock,  and  that  de- 
fendant was  still  lying  in  bed,  opposite  the 
body  of  Mrs.  Nichol,  and  was  not  yet 
dressed;  that  he  stayed  until  0  o'dodc,  and 
assisted  in  taking  him  to  the  station;  that 
defendant  pointed  out  to  him,  while  there, 
the  drug  store  where  he  got  the  morphine; 
and  that  defendant  also  said  that  he  and 
deceased  agreed  to  commit  suicide  together 
before  they  came  to  the  hotel  that  evening. 
This  witness  also  testified  that  the  defend- 
ant told  him  he  tried  to  kill  himself  with 
his  knife.  The  officer  took  the  knife,  and 
it  was  introduced  in  evidence.  To  this  ofii- 
oer  nothing  was  said  about  the  hat  pin.  De- 
scribing the  condition  of  the  defendant,  and 
how  he  talked  with  him,  the  officer  said  that 
he  was  directed  by  the  doctor  to  keep  the 
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defendant  awake ;  that  he  put  water  on  him, 
rubbed  a  big  piece  of  ice  steadily  up  and 
down  his  back  for  half  an  hour,  pinched  and 
slapped  him,  shook  him,  pulled  his  ears,  and 
did  everythlug  he  could  to  keep  him  awake, 
and  that  the  statements  made  by  the  defend- 
ant were  in  answer  to  questions  put  by  him. 

Officer  White,  who  assisted  O'Brien  in  tak- 
ing the  defendant  to  the  station,  testified 
that  he  arrived  at  the  Marlborough  about  S 
o'clock,  and  that  Officer  O'Brien  was  trying 
to  put  the  defendant's  clothes  on- him  when 
he  arrived;  that  the  defendant  could  not 
get  up, — could  not  handle  himeelf;  that 
they  had  to  dress  him;  that  the  defendant 
made  no  statement  while  he  was  there ;  that 
they  all  tried  to  keep  him  awake,  and  that 
it  took  a  full  hour  to  dress  him. 

When  the  defendant  was  taken  to  the  po- 
lice station,  Officer  Shangfanessy,  connected 
with  that  station,  was  directed  to  take  de- 
ftandantls  statement,  which  he  says  he  did> 
in  writing.  The  written  statement  was  not 
offered  in  evidenee.  Etidney  M.  Wdl,  a 
newspaper  reporter,  was  present  at  the  tak- 
ing of  that  statement,  and  both  were  wit- 
nesses at  the  trial.  While  assisting  with 
that  statement,  the  defendant  said  that  the 
deceased  stated  that  she  eould  not  live  in 
Nashville,  and  could  not  bear  to  leave  the 
detmdmij  and  that  she  was  going  to  eommit 
snidde,  and  asked  him  to  conimlt  suicide 
with  her;  that  at  first  he  did  not  like  the 
idea,  but  finally  assented;  that  she  told  him 
that  she  had  enough  morphine  for  herself, 
but  not  enough  for  two,  and  that  he  went 
out  and  got  a  bottle  of  morphine,  and  came 
in  uid  set  it  on  the  dresser.  In  this  state- 
ment the  defendant  detailed  the  trip  of  the 
decease  and  himself  tiie  ni^t  of  and  pre- 
ceding the  tragedy,  and  as  much  as  he  knew 
relative  to  it.  The  testimony  of  the  witness 
Weil  lu  regard  to  it  covers  some  four  or  five 
pages,  and  the  witness  states  that  th^  were 
a  full  hour  getting  the  statement;  that  tbe 
defendant  was  lying  in  bed  when  he  and 
the  officer  went  in  to  see  him,  and  apparent- 
ly aaleep ;  that  they  aroused,  him,  and  told 
him  that  th^  desired  to  take  his  stdte- 
ment;  that  it  was  necessary  to  shake  him, 
and  wake  him  up  or  arouse  him,  and  that 
they  did  shake  him  several  times  durii^ 
this  conversation ;  that  both  Sbaughnessy 
and  the  witness  would  shake  him,  and  then 
ask  him  more  questions;  and  that,  after 
getting  the  thread  of  the  story,  the  defend- 
ant would  dose  off,  his  eyes  would  close,  he 
would  breathe  heavily,  and  the  lids  of  bis 
eyes  would  flutter;  that  it  would  take  a  sec- 
ond or  two  to  arouse  him  at  each  time; 
that  he  was  under  a  heavy  drug  of  soma 
kind;  that  the  defendant  volunteered  noth- 
ing himself;  that  it  was  all  solicited  from 
him  by  questions,  and  he  only < made, s^t^ 
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ments  as  questions  were  asked  him,  except 
in  one  or  two  instances.  As  to  the  condi- 
tion of  the  defendant  at  that  time  both  Weil 
and  Shaughnessy  agree;  Shaughnesay  stat- 
ing that  the  defendant  had  to  be  aroused 
every  fifteen  or  twenty  seconds,  and  seemed 
to  be  dazed  and  stupefied. 

The  next  witness  who  testified  was  Charles 
F.  Carpenter,  who  took  a  statement  from 
the  defendant  about  10  o'clock  at  night, 
when  he  was  in  his  cell.  This  witness  tes- 
tilies  tlr.it  defendant  was  not  asked  by 
him  the  direct  question  whether  he  did  agree 
mlh  deceased  to  commit  suicide,  but  he 
{witness)  told  him  that  the  officers  of  the 
btation  were  so  reporting,  and  he  asked  him 
what  about  it,  when  the  defendant  said:  "I 
suppose  I  said  it.  I  was  drunk.  I  sup- 
pose I  agreed.  I  suppose  it  was  true."  As  to 
the  condition  of  the  defendant  at  that  time 
this  witness  says:  "When  I  be^^  talking 
to  him  he  did  not  talk  very  freely.  He 
seemed  to  be  in  a  kind  of  stupor.  He  was 
all  humped  up  in  a  chair,  and  did  not  seem 
to  pay  any  attention  to  surroundings.  I 
put  the  questions  to  him,  and  he  would  an- 
swer 'Yes'  or  'No.'  Did  not  go  ahead  and 
tell  the  story.  He  would  affirm  or  deny  a 
story.  He  never  contradicted  me  in  any  of 
them.  He  seemed  to  assent  to  whatever  I 
said.  No  difference  what  I  said,  he  seemed 
to  agree  with  me.  I  would  make  sugges- 
tions, and  he  would  assent.  That  is  prac- 
tically it." 

There  is  no  evidence,  either  by  the  admis- 
sions of  the  defendant  or  any  witness,  that 
the  deceased  took  any  morphine  in  the  pres- 
ence of  the  defendant,  or  that  he  gave  her 
any,  or  requested  her  to  take  any,  or  bought 
any  for  her.  The  evidence  rather  tends  to 
show  Uiat  while  tlie  defendant  was  gone  to 
the  drug  store  to  get  the  morphine  that  he 
purchased  the  deceased  took  that  which  she 
had.  In  one  of  the  alleged  eonfessions  or 
admissions  the  defendant  said,  "I  drank 
considerable,  and  she  had  worked  me  up  to 
such  a  state  that  I  agreed  to  do  aqything 
with  her."  The  defendant  testified  in  his 
own  behalf,  and  denied  explicitly  that  he 
ever  stated  to  Mrs.  Nichol  that  he  would 
kill  himself  if  she  did,  but,  on  tiie  contrary, 
he  urged  and  counseled  her  against  suicide ; 
that  the  deceased  insisted  that  she  would 
commit  suicide,  and  had  snfBcient  morphine 
in  her  pocketbook  to  accomplish  that  end, 
and  further  stated  that  she  would  never  re- 
turn to  Nashville.  Defendant  denied  that 
he  saw  her  take  any  morphine,  or  advised 
her  to  take  any,  and  stated  that  he  had  no 
recollection  whatever  of  being  at  the  police 
station,  or  making  any  statements  or  oon- 
fessions  or  admissions  that  were  offered  in 
evidence  against  him;  but  did  admit  that 
he  bought  the  morphine,  but  was  unable  to 
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state  why  he  did  it.  He  swore  that  he 
took  none  of  it  until  after  be  had  discovered 
that  Mrs.  Nichol  was  dead,  and  then  not  in 
pursuance  of  an  agreement,  but  beeanse  of 
his  disgrace  and  humiIiati<Hi. 

The  conviction  of  the  defendant  for  mur- 
der in  this  case  can  only  be  sustained  on 
the  hypothesis  that  there  was  an  agreement 
between  him  and  Mrs,  Niched  to  commit  sui- 
cide together,  and  that  that  agreement,  in 
part,  at  least,  was  the  inducing  cause  of  the 
deceased  taking  the  poison  that  produced 
her  death.  Upon  the  question  whether,  un- 
der the  circumstances,  suicide  is  a  crime,  we 
have  a  paucity  of  decisions.  The  general 
rule,  as  stated  by  Wharton,  is :  "If  two  per- 
sons encourage  each  other  to  commit  sui- 
cide jointly,  and  one  succeeds  and  the  other 
fails  in  the  attempt  upon  himself,  he  is  a 
principal  in  the  murder  of  the  other."  Whar- 
ton, Crim.  Law,  S  448.  There  are  a  number 
of  English  cases  that  hold  if  two  persons 
mutually  agree  to  commit  suicide,  and  the 
means  employed  produce  death  upon  one  of 
the  persons  only,  that  the  one  surviving  will 
be  guilty  of  murder;  but  in  all  such  cases 
the  defendant  was  actiudly  present,  and  did 
some  act  furthering  the  commission  of  the 
suicide.  Thus,  in  Reg.  v.  Jessop,  10  Crim< 
L.  Mag.  862,  Jessop  handed  the  bottle  of 
laudanum  to  the  deceased  with  the  intention 
that  the  deceased  should  drink  therefrom 
a  sufficient  quantity  to  cause  death.  In 
Reff.  V.  atormonth  (Q.  B.  Div.)  81  J.  P.  729, 
there  was  an  agreement  to  commit  suicide 
between  a  man  and  a  woman  because  of  pov- 
erty. The  agreement  was  mutual,  and  each 
purchased  laudanum  to  carry  out  the  agree- 
ment. The  woman  took  the  laudanum  and 
died.  The  man  took  a  portion,  but  did  not 
die,  and  left  a  note  in  the  room  where  they 
both  had  been,  stating  that  they  bad  made 
sudi  an  agreement,  and  that  the  laudanum 
taken  by  the  woman  had  produced  death, 
but  his  had  not  proved  fatal,  so  that  other 
means  must  be  resorted  to.  On  the  sAme 
day  <tf  the  discovery  of  the  death  of  the  wom- 
an the  man  was  arrested.  In  discussing 
the  case  the  court  said:  "If  there  was  an 
agreement,  in  consequence  of  which  the  wom- 
an destroyed  herself,  the  prisoner  was 
guilty,  in  law,  oi  murder,  and  the  fact  tiiat 
that  might  have  been  only  a  pretended  agree- 
ment on  his  part,  or  that  he  might  have  had 
swne  idea  of  not  carrying  out  his  part  of  the 
agreement,  or  have  chained  his  mind,  made 
no  difference  in  law." 

In  this  state  we  have  never  had  the  ques* 
tion  before  us,  and  tiiere  are  few  eases  de- 
cided by  other  courts  of  this  oountiy.  b 
Blackburn  r.  Btate,  23  Ohio  St  146,  Black* 
bum  and  a  woman  named  Lovell  mutually 
agreed  to  commit  suicide.  The  defendant 
mixed  strychnine  with  wine^nd  in  punn* 
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anee  of  the  agreement  the  womian  drank  the 
mixture.  There  was  some  evidence  teoding 
to  show  that  the  defoidant,  by  threats, 
forced  the  woman  to  take  the  poison.  The 
defendant  was  found  guilty,  and  appealed, 
contending  that,  as  suicide  was  not  punish- 
able, there  could  be  no  conviction  as  an  ac- 
cessory. To  this  contention  the  court  said: 
"Purposely  and  maliciously  to  kill  a  human 
being  by  administering  to  him  or  her  poison 
is  declared  by  the  law  to  be  murder,  irre- 
spective of  the  wishes  or  the  condition  of  the 
party  to  whom  the  poison  is  administered, 
or  tiie  manner  in  which  or  the  means  by 
which  it  is  administered.  The  fact  that  the 
guilty  party  intends  also  to  take  hie  own 
life,  and  that  the  administraticHi  of  the  poi- 
son is  in  pursuance  of  an  agreement  th&i 
both  will  commit  suicide,  does  not,  in  a  legal 
sense,  vary  the  case.  If  the  prisoner  fur- 
nished the  poison  to  the  deceased  for  the 
purpose  and  with  the  intent  that  she  should 
with  it  commit  suicide,  and  she  accordingly 
took  and  used  it  for  that  purpose;  or  if  he 
did  not  furnish  the  poison,  but  was  present 
at  the  taking  thereof  by  the  deceased,  par- 
ticipating, by  persuasion,  force,  threats,  or 
otherwise,  in  the  taking  thereof  or  the  intro- 
duction of  it  into  her  stomach  or  body,  then, 
in  either  of  the  cases  supposed,  he  adminis- 
tered the  poison  to  her,  within  the  meaning 
of  the  statute.  Her  act  of  taking  and  swal- 
lowing it  in  his  presence  and  by  his  direc- 
tion was  his  act  of  administering  it.  It  is 
said  by  counsel  that  suicide  is  no  crime  by 
the  laws  of  Ohio,  and  that,  therefore,  there 
can  be  no  accessories  or  principals  in  the 
second  degree  in  suicide.  This  is  true,  but 
the  real  criminal  act  chai^d  here  is  not 
suicide,  but  the  administering  of  poison,  and 
to  this  criminal  act  there  may  be  accessories 
and  prineipals  in  the  second  d^ree.  If  I 
furnish  poison  to  a  guilty  agent — an  accom- 
plice— ^to  be  administered  by  him»  and  he  ad- 
ministers it  accordingly,  I  am  an  accessory 
before  the  fact;  and  if  I  stand  by  and  coun- 
sel or  encourage  him  in  the  act  of  adminis- 
tering the  poison  to  another  I  am  a  principal 
in  the  second  degree.  But  no  question  of 
this  kind  arises  in  the  present  case,  either 
upon  the  indictment  or  in  the  evidence. 
There  is  no  claim  or  pretense  that  there 
was  any  guilty  third  person  participating  in 
the  tranaaetion.  The  charge  is,  that  the 
prisoner,  as  principal  in  the  first  d^^ree,  is 
guilty  of  administering  poistm,  and  thereby 
causing  death.  We  think,  therefore,  that 
the  court  did  not  err  in  its  instructions  as 
to  what  amounted  to  the  administering  of 
poison  withiD  the  meaning  of  the  crimes 
act." 

In  Com.  V.  Bowen,  13  Mass.  356,  7  Am. 
Dec.  164,  one  Jewett  was  imprismed  under 
aentenoe  of  death,  and  the  defendant  Bowen^ 
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I  having  an  opportunity  to  talk  with  him,  ad- 
vised him  to  commit  suicide,  and  procured 
and  brought  to  him  for  that  purpose  a  rope, 
with  which  Jewett  did  hang  himself.  The 
defendant  was  indicted  for  murder,  there  be- 
ing two  counts.  The  first  ooimt  charged 
that  the  defendant  "did  coimsel,  hire,  per- 
suade, and  procure  said  Jewett"  to  kill 
himself.  The  second  count  charged  directly 
that  Bowen  murdered  Jewett  by  hanging. 
This  seems  to  be  the  first  and  leading  report- 
ed case  in  any  of  the  states  upon  this  ques- 
tion. Upon  appeal  the  court  said:  "You 
have  heard  it  said,  gentlemen,  that,  admit- 
ting the  facts  alleged  in  the  indictment, 
still  they  do  not  amount  to  murder,  for 
Jewett  himself  was  the  immediate  cause  and 
perpetrator  of  the  act  which  terminated  in 
his  own  destruction.  That  the  act  of  Bowen 
was  innocent  no  one  will  pretend ;  but  is  his 
offense  embraced  by  the  technical  definition 
of  a  principal  in  murder?  Self-destruction 
is  doubtless  a  crime  of  awful  turpitude.  It 
is  considered  in  the  eye  of  the  law  of  equal 
heinousness  with  the  murder  of  one  by  an- 
other. In  this  offense,  it  is  true,  the  ac- 
tual murderer  escaped  punishment,  for  the 
very  commission  of  the  crime,  which  the 
law  would  otherwise  punish  with-  the  ut- 
most vigor,  puts  the  offender  beyond  the 
reach  of  its  infliction,  and  in  this  he  is  dis- 
tinguished from  other  murderers.  But  his 
punishment  is  as  severe  as  the  nature  of  the 
case  will  admit.  His  body  is  buried  in  in- 
famy, and  in  England  his  property  is  for- 
feited to  the  King.  Now,  if  the  murder  of 
one's  self  is  felony,  the  accessory  is  equally 
guilty,  as  if  he  had  aided  and  abetted  in 
the  murder  of  A  by  B,  and  I  apprehend  that, 
if  a  man  murders  himself,  and  one  stands 
by  aiding  in  and  abetting  the  death,  he  is  as 
guilty  as  if  he  had  conducted  himself  in  the 
same  manner  where  A  murders  B;  and  if 
one  becomes  the  procuring  cause  of  death, 
though  absent,  he  is  accessory." 

The  only  other  reported  case  that  we  know 
of  is  that  of  Com.  v.  Mtnk,  123  Mass.  429, 
25  Am.  Bep.  109.  In  that  case  the  defend- 
ant was  engaged  to  be  married  to  one 
Charles  Bicker,  who  expressed  his  Intention 
of  breaking  the  engagement.  This  announce- 
ment so  exasperated  the  defendant  that  she 
determined  to  take  her  own  life,  and,  seizing 
a  revolver,  made  an  attempt  to  shoot  herself. 
Bicker,  being  present,  seized  her,  and  at- 
tempted to  prevent  her  carrying  out  her 
purpose,  and  in  the  struggle  the  pistol  was 
accidentally  discharged,  fatally  wounding 
Bicker.  The  defendant  was  indicted  and 
convicted  of  manslaughter.  The  court  held 
that  suicide  was  a  criminal  act,  and  followed 
the  principle  that  if  one  attempts  to  commit 
a  criminal  act,  and  thereby  commits  homi- 
cide, although  no  homldde  W|s  intended, 
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the  crime  will  be  manslaughter.  It  was  also 
held  that  in  that  state  Buicide  was  not  tech- 
nically a  felOQj,  and  the  conviction  was  sus- 
tained. 

We  are  not  disposed  to  go  to  the  extent 
of  holding,  as  was  done  in  the  Boioen  Case, 
13  Mass.  350,  7  Am.  Dec.  154,  that  suicide 
or  self-destruction  is  a  felony,  but  take  the 
view  that  the  later  pronouncement  of  the 
Massachusetts  court  in  the  Mink  Caae,  123 
Mass.  429,  26  Am.  Rep.  100,  and  of  the  Ohio 
court  in  the  Blaokbum  Case,  23  Ohio  St. 
14G,  more  nearly  announce  the  correct  rale. 
By  the  English  common  law  suicide  was  a 
felony,  and  the  punishment  for  him  who 
committed  it  was  interment  in  the  highway 
with  a  stake  driven  through  the  body,  and 
the  forfeiture  of  his  lands,  goods,  and  chat- 
tels to  the  King.  We  adopted  the  English 
eommon  law,  and  the  acts  of  the  British 
Parliament  in  aid  thereof,  as  it  existed  up 
to  the  fourth  year  of  James  I.,  which  was 
the  year  1606,  as  far  as  the  same  was  ap- 
plicf^le  to  our  conditions  and  institutions 
and  of  R  general  nature;  but,  as  we  have 
never  had  a  forfeiture  of  goods,  or  seen  fit 
to  define  what  character  of  burial  our  citi- 
sens  shall  enjoy,  we  have  never  regarded  the 
English  law  as  to  suicide  as  applicable  to 
the  spirit  of  our  institutiofls.  In  the  view 
we  entertain  of  the  case  at  bar  it  is  not  nec- 
essary that  suicide  be  held  to  be  a  crime. 
The  charge  against  the  plaintiff  in  error  in 
both  counts  in  the  indictment  is  murder. 
In  the  first  count  he  is  charged  with  murder- 
ing Charlotte  S.  Nichol  by  administering 
poison  to  her,  and  in  the  second  count  with 
murdering  her  by  hiring,  persuading,  and 
procuring  her  to  take  poison;  and  we  think 
proof  of  either  one  of  these  charges  would 
warrant  the  conviction  for  murder. 

The  English  common  law,  as  applied  to 
accessories  before  and  at  the  fact,  has  be- 
corae  more  a  form  than  a  substance  under 
our  law.  >Voni  an  early  day  we  held  that 
under  our  statute  the  accessory  before  and 
at  the  fact  could  be  indicted  as  a  principal 
{Baceter  t.  People.  8  111.  368),  and  in  two 
cases  where  the  question  was  directly  pre- 
sented we  held  that  It  was  improper  to  In- 
dict an  accessory  simply  as  such,  as  was 
done  at  common  law,  but  that  he  must  be 
indicted  as  principal  (Usaelton  v.  People, 
149  111.  612,  36  N.  E.  952;  Fiamer  v.  People, 
153  111.  123,  38  N.  £.  667).  As  to  the  crimp 
of  murder,  we  have  applied  the  rule  that  he 
who  acts  by  another  acts  by  himself,  and 
that  the  acts  of  the  principal  are  the  actn 
of  the  acoesROiy,  and  that  the  latter  may  be 
charged  with  having  done  the  acts  himself, 
and  may  be  indicted  and  punished  according- 
ly. Spiea  T.  People,  122  III.  1,  3  Am.  St. 
Sep.  S20,  12  N.  E.  805,  17  N.  E.  808.  If  a 
luiutio  or  an  idiot,  at  Vbe  inatigatira  or 
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direction  of  another  person,  should  commit 
a  homicide,  none  would  question  but  that 
the  instigator  and  director  in  such  case 
would  be  guilty  of  murder,  although  the 
(irincipal  could  not  be  punished  at  all;  and 
if  A,  by  virtue  of  deceit  or  persuasion,  in- 
duce B  to  kill  him^lf,  this  is  as  much  the 
act  of  A  as  though  A  had  induced  C  to  kill 
B.  The  charge  in  the  second  count  of  the 
indictment  is  that  plaintiff  in  error  did 
"hire,  persuade,  and  procure"  the  deceased 
-to  kill  herself,  and,  if  he  did  either  of  these, 
ind  as  a  result  thereof  deceased  did  kill  her- 
self, it  was  the  act  of  plaintiff  in  error,  and 
we  have  no  hesitancy  In  pronouncing  it 
murder  if  the  element  of  malice  is  found. 

Counsel  for  plaintiff  in  error  have  ably 
and  elaborately  disclosed  the  proposition 
that  the  second  count  is  merely  a  charge 
against  the  plaintiff  in  error  as  an  acees- 
Kory,  and  that,  in  order  that  there  shall  be 
an  accessory  there  must  be  a  principal,  and, 
as,  under  our  law,  suicide  is  not  a  crime, 
tlie  act  of  the  deceased  in  killing  herself  was 
not  a  criminal  act,  and  there  was  no  crime 
committed.  But  when  we  apply  the  prin- 
cipal above  announced,  that  the  act  of  the 
principal,  when  done  pursuant  to  the  will 
and  direction  of  the  accessory,  is  the  act  of 
the  accessory,  then  it  becomes  immaterial 
what  was  the  character  of  the  crime  com- 
mitted by  the  principal,  or  whether  there 
was  any  crime;  and  in  such  case  as  this, 
where  it  is  net  shown  or  claimed  that  the  ac- 
cused directly  administered  the  poison  of 
which  the  deceased  died,  but  that  the  tak- 
ing of  it  was  by  his  procurement,  we  should 
require  strict  proof  of  this  latter  fact. 
Though  the  plaintiff  in  error  may  have 
known  that  the  deceased  intended  to  kill 
herself,  and  may  have  assented  to  it,  or  may 
have  even  wished  that  she  would  do  so,  still, 
unless  the  evidence  shows,  beyond  a  reason- 
able doubt,  that  he  did  or  said  something 
which  aided,  encouraged,  or  induced  deceased 
to  kill  herself,  he  canrn^  be  held  guilty  of 
the  charge  of  murder.  WKite  v.  People,  81 
111.  S33  ;  Jonee  v.  People,  166  111.  264,  40 
N.  E.  723.  The  evidence  that  plaintiff  in 
error  did  do  or  say  anything  that  might 
any  possibility  have  been  an  inducement  to 
the  deceased  to  kill  herself  rested  wholly 
upon  his  all^d  admissions.  Those  admis- 
sions were  made  under  such  circumstances, 
-ind  when  the  plaintiff  in  error  was  in  sw^ 
condition,  physically  and  mentally,  as  should 
have  required  the  court  to  have  made  proper 
investigation  before  they  were  admitted  at 
all,  and,  if  admitted,  to  have  fairly  instraet' 
ed  the  jury  as  to  the  character  of  and  weight 
to  be  given  to  admissions  and  confessions 
made  under  the  conditions  here  shown.  TUa 
was  especially  so  in  view  of  the  instructions 
of  the  court  as  to  the  subrtapee  oi  the 
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crime.  By  the  thirteentli  inBtruction  the 
juiy  were  told  that  suicide  was  self-murder; 
and,  while  this  inatruction  is  not  complaineii 
of,  and  probably,  as  modified  hj  what  fol- 
lows it,  would  DOt  be  reversible  error  even 
if  objection  had  been  made  to  it,  the  effect  of 
it  was  to  declare  that  felonious  which  is  not 
a  felony  under  our  law.  The  jury  were  also 
told  that  the  plaintiff  in  error  was  permitted 
to  testify  in  his  own  behalf,  and  stated  the 
true  test  as  to  his  credibility,  and  attached 
to  that  instruction  the  diarge  that,  if 
the  accused  bad  wilfully  and  oormptly  tes- 
tified falsely  to  any  fact  material  to  the 
issue,  the  jury'oould  entirely  disregard  his 
evidence,  except  in  so  far  as  it  was  corrobo- 
rated. There  was  no  possible  contradiction 
of  the  evidence  of  the  plaintiff  in  error  upon 
the  material  things  testified  to,  except  that 
growing  out  of  his  alleged  admissions.  There 
was  not  a  single  witness  put  upon  the  stand 
by  the  state  to  prove  a  substantial  fact  in 
the  case  outside  of  the  corpus  delicti,  and  in 
fact  the  whole  case  for  both  sides  practical- 
ly rested  upon  the  testimony  of  the  plaintiff 
in  error  and  on  his  alleged  statements  to 
the  police  authorities. 

Plaintiff  in  error  offered  three  inatruc- 
tiMis,  which  were  refused  by  the  court, 
whidi  related  to  the  alleged  admissions. 
The  first  told  the  jury  that  confessions  of  a 
persMi  out  of  court  at  best  are  &  doubtful 
species  of  evidenoe,  and  should  be  acted  up- 
on hy  the  jury  with  great  caution,  unless 
supported  by  other  corroborative  evidence. 
The  fourth  and  fifth  instructions  were  as 
follows:  "(4)  The  court  instructs  the  jury 
that,  where  a  confession  of  the  prisoner 
Aaxged  wiUi  a  crime  is  offered  in  evidence, 
the  whole  of  the  confesdon  so  tiered  and 
testifled  to  must  be  taken  tt^ether, — as  well 
that  part  which  makes  in  favor  of  the  ac- 
cused as  tiiat  part  which  malKB  against  him ; 
and,  if  the  part  of  the  statement  which  is  in 
favcnr  of  the  def«idant  is  not  disproved  by 
other  testimony  in  the  ease,  and  is  not  im- 
probable or  untrue,  considered  in  connection 
with  all  the  other  testimony  of  the  case, 
then  that  part  of  the  statement  is  entitied 
to  as  mufih  oonsideration  from  the  jury  as 
the  parts  which  make  against  the  defendant. 
(6)  The  court  instructs  the  jnry  that  if 
they  believe,  from  the  evidence  in  this  case, 
that  the  defendant,  at  the  time  he  made  the 
omfession  which  has  been  given  in  evidence, 
was  in  a  dazed  and  stupefied  condition  from 
the  joint  effect  ai  intcndeating  drink,  mor- 
phine, and  the  inhaling  of  illuminating  gas. 
or  frmn  the  effects  of  any  one  or  any  two 
of  these  agencies ;  and  if  the  jury  further  be- 
lieve from  the  evidence  that  the  confession 
was  elicited  from  the  defmdant  by  questions 
while  he  was  in  such  condition, — then 
such  oonfesBiM  is  entitled  to  very  little 
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weight,  fuid  the  jury  would  not  be  justified 
in  convicting  the  defendant  upon  said  confes- 
sion unless  they  find  it  is  corroborated  by 
other  testimony  in  the  case."  No  instruction 
was  given  viiih  reference  to  the  weight  or 
character  of  the  testimony,  such  as  is  re- 
ferred to  in  the  instructions  and  was  the 
main  reliance  for  conviction.  Hie  fifth  in- 
struction ie  defective,  and  we  could  not  say 
that  it  was  reversible  error  to  refuse  it  for 
that  reason.  But  no  objectitm  can  be  raised 
as  to  the  fourth ;  and,  as  all  the  alleged  ad- 
missions of  the  plaintiff  in  error  that  were 
offered  in  evidence  were  mere  verbal  admis- 
sions, none  of  them  rising  to  the  dignity  of 
a  confession,  between  which  and  admissions 
there  is  a  well-recf^ized  distinction  in  the 
law,  and  as  the  admissions  were  drawn  from 
the  plaintiff  in  error  by  questions  when  in  a 
condition  that  his  mental  status  was  doubt* 
ful,  the  jury  should  have  been  told  by  some 
instruction  that  they  should  be  received 
with  caution.  Marzen  v.  People,  173  111. 
43,  60  N.  £.  249;  Ackeraon  v.  People,  124 
111.  663,  16  N.  E.  847;  Jones  v.  State,  29 
Tex.  App.  20,  26  Am.  St.  Rep.  719,  13  S.  W. 
990;  Vonner  r.  8tate,  34  Tex.  659;  Com. 
V.  Howe,  9  Gray,  110.  We  think  the  refusal 
to  give  the  fourtii  instruction  was  manifest 
error. 

Some  fifteen  witnesses  vrere,  over  the  ob- 
jection of  plaintiff  in  error,  allowed  to  testi- 
fy as  to  the  general  reputation  oi  the  de- 
ceased, in  the  oommimity  in  which  she  lived, 
for  chastity.  That  questi<m  was  not  an 
issue  in  the  ease.  6  Am.  ft  Eng.  Enc  Law, 
>d  ed.  p.  872 ;  Cannon  v.  People,  141  HI.  270, 
30  X  E.  1027;  3  areenl.  Ev.  ijth  ed.  1[  27. 
Her  chastity  hod  not  been  attadced,  except 
in  so  far  as  the  nature  of  it  app^red  from 
her  relation  with  plaintiff  in  error  and  the 
opening  remarks  of  counsel  for  plaintiff  in 
error.  This  evidenoe  covered  the  life  of  the 
deceased  for  several  years  hack,  both  in  Illi- 
noia  and  Tennessee.  There  was  nothing  in 
the  record  justifying  any  such  evidence  as 
this.  The  witnesses  all  declared  her  general 
reputatitm  for  chastity  to  be  good.  The 
plaintiff  in  error  stood  charged  wlt^  lier 
murder  aa  the  result  of  a  liaison  between 
them,  and  none  ean  doubt  but  that  the  testi- 
mony thns  admitted  was  calculated  to,  and 
did,  prejudice  the  juiy  against  the  plaintiff 
in  errw.  By  it  the  natural  inference  arising 
in  the  minds  of  the  jury  was  that  the  de- 
ceased was  a  good  and  virtuous  woman,  who 
had  been  despoiled  by  the  plaintiff  in  error, 
and  because  of  an  affection  produced  by  his 
effort  they  had  mutually  agreed  to  commit 
suicide  sooner  than  separate.  The  only  evi- 
denoe as  to  their  relation  came  from  the  ad- 
missi<mB  and  testimony  ot  plaintiff  in  error, 
and  upon  these  matters  it  was  wholly  uncon- 
tradicted; and  not  only  that,  but  even^  nart 
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of  it,  as  made  to  the  various  witnesees,  was 
hannoniouB  with  every  other  part,  and  all 
tended  to  show  that  the  deceased  sought 
plaintiff  in  error,  telephoned  him  at  his 
office,  would  go  to  his  office  in  the  guise  of  a 
patient,  would  go  to  the  drug  store  under 
his  place  of  husiness  and  send  for  him,  and 
in  a  general  way  seek  him  out  that  she 
might  be  in  his  company.  This  was  uncon- 
tradicted; yet  the  jury  might  feel  warrant- 
ed, from  the  evidence,  in  finding  that  the  de- 
ceased was  a  woman  of  good  character  and 
chaste  life  when  consideTing  the  precaution- 
ary instruction  as  to  the  weight  that  was  to 


be  given  to  the  testimony  of  plaintiff  in 
error,  and  their  right  to  wholly  disregard  it 
if  they  believed  he  wilfully  swore  falsely 
upon  any  material  matter,  and  in  conelud- 
iug  that  her  general  reputation  should  weigh 
more  in  their  estimation  than  his  testimony 
as  to  the  circumstances  which  brought  and 
kept  them  together,  and  the  probable  influ- 
ence plaintiff  in  error  had  in  producing  her 
death. 

The  judgment  is  reversed,  and  the  cause 
remanded  to  the  Criminal  Court  of  Codi 
County  for  further  proceedings  in  harmony 
with  this  opinion. 


LOUISIANA  SUPREME  COURT. 


VICKSBURG,  SHREVEPORT,  &  PACIFIC 
RAILWAY  COMPANY  et  al.,  Apptt., 
o. 

W.  E.  GOODENOUGH,  Tax  Coneetor  of 

Ruaton,  ei  al. 

(108  La.  442.) 

■The  fact  thut  property  taKpayera  of  a 
pariHh  have  aatborlsed  tbe  levylnK  of 
a  6-mlll  tax  on  all  the  property  In  a  per- 
ish. Including  that  within  the  town  therein, 
In  favor  of  a  particular  railroad  enterprise,  is 
no  constitutional  obstacle  to  the  Imposition 
at  the  same  time  In  favor  of  the  same  enter- 
prise of  a  B-mlll  tas  on  all  the  property  with- 
in the  town  by  tlie  vote  of  the  property  taz- 
psyers  therein. 

(April  14.  1902.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Judicial  District  Court  for  the  Par- 
ish of  Lincoln  in  favor  of  defendants  in  an 
action  brought  to  enjoin  the  collection  of  a 
tax.  Modified. 

Statement  by  IClchoUs,  Ch.  J.: 
Hie  plaintiffs  alleged:  That  they  were 
owners  of  certain  property  in  the  town  of 
Ruston,  which  they  described.  That  that 
town  had  caused  said  property,  through  its 
tax  collector,  Goodenough,  to  be  seized  and 
advertised  for  sale,  in  enforcement  of  a  5- 
milt  tax  levied  for  the  year  1900  in  favor 
and  in  aid  <tf  tbe  Arkansas  Southern  Rail- 
road Company,  as  assignee  and  transferee 
of  the  Alexandria,  Junctitm  City,  &  Shreve- 
port  Railroad  Company,  a  corporation  form- 

*Headn(ite     Nicholls,  Ch.  J. 

Note. — This  appears  to  be  the  first  case  di- 
rectly deciding  the  constitutionality  of  taxes 
levied  for  the  same  railroad  or  other  public  en- 
terprise by  two  municipalities  or  sobdlvlsloas 
of  the  state  when  one  of  them  Includes  the 
other.  It  may  be  that  railroad  bonds  have  been 
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erly  organized  and  doing  business  under  the 
laws  of  Louisiana,  with  its  domidl  at  Rus- 
ton. That  by  act  of  consolidation  and  trans- 
fer by  authentic  act  of  March  10,  18S9,  all 
the  property,  rights,  and  franchises  of  the 
said  Alexandria,  Junction  City,  ft  Shreve- 
poi-t  Railroad  Company  were  purchased  and 
acquired  by  the  Arkanaae  Soutiiem  Railroad 
Company,  a  corporation  organized  and  do- 
ing business  under  the  laws  of  Arkansas, 
with  its  domicil  in  Junction  City,  in  said 
state.  That  said  tax  so  sought  to  be  levied 
and  collected  by  the  seizure  and  sale  of 
their  property  was  illegal,  null,  and  void, 
and  in  violation  of  the  laws  and  Constitu- 
tion of  the  state  of  Louisiana,  for  the  fol- 
low! ng  reasons,  to  wit :  First.  Petition- 
ers show  that  all  the  property,  including 
their  own,  situated  within  the  limits  of  the 
town  of  RustoD,  Louisiana,  and  advertised 
for  sale  as  aforesaid,  is  subject  to  parocbia] 
taxation  by  the  parish  of  Lincoln,  in  which 
said  town  of  Ruston,  Louisiana,  is  located; 
that  on  December  7,  1897,  pursuant  to  a 
petition  from  the  taxpayers  of  Lincoln  Par- 
ish, Louisiana,  the  police  jury  of  tbe  said 
parish  ordered  an  election  to  be  held  in  said 
parish  of  Lincoln  on  January  11,  1898,  to 
test  the  sense  of  the  property  taxpayers  of 
the  said  parish  as  to  tbe  levy  and  collection 
of  a  5-niill  tax  for  ten  years  for  and  in  fa- 
vor of  said  Alexandria,  Junction  City,  ft 
Shreveport  Railroad  Company;  that  said 
election  was  held  aa  ordered;  that  said  tax 
was  carried,  and  that  on  Januaiy  17,  1898, 
the  said  police  jury  of  the  parish  of  Lin- 
coln, by  ordinance  No.   ,  promulgated 

the  result  of  the  said  election,  declared  car- 
ried and  levied  said  6-mill  tax  on  all  the 

given,  both  bj  counties,  and  by  towns  Included 
therein,  and  have  been  paid  by  taxation;  but, 
if  BO,  tbe  question  of  the  validity  of  such  double 
taxation  does  not  seem  to  have  been  previously 
raised. 
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property,  real  and  perBOnal,  siioatecl  within 
the  limits  of  Linooln  pariah,  for  ten  Tears, 
to  begin  whenever  said  Alexandria,  Joneticm 
atjt  A  Shrereport  Bailroad  Company 
should  he  completed  and  in  operaticm  to  the 
town  (tf  Ruston,  in  the  said  parish  of  Lin- 
coln, state  aforesaid.  Petitioners  show  that 
the  said  railroad  was  completed  to  the 
town  of  Rnston  oa  the  day  of  Septem- 
ber, 1899;  that,  pursuaot  to  its  said  ordi- 
nance,  the  police  jury  of  Lincoln  parish 
levied  a  S-mill  tax  on  all  properly,  real 
and  personal,  situated  within  ttra  limits  of 
the  said  parish,  for  the  year  1900,  includ- 
ing the  property  of  petitioners  now  seized 
and  advertised  by  the  tax  collector  of  the 
town  of  Rusttm,  Louisiana,  as  aforesaid; 
that  they  have  paid  to  the  sheriff  and  ex  of- 
ficio tax  collectcMT  of  the  parish  of  Lincoln, 
state  aforesaid,  the  said  5-mill  tax  levied  by 
the  police  jury  of  the  parish  of  Lincoln  for 
the  year  1900,  for  and  in  aid  of  the  said 
Arkansas  Southern  Railroad  Company,  as 
assignee  and  trauBferee  of  the  Alexandria, 
Junction  City,  &  Shreveport  Railroad  Com- 
pany, on  all  the  property  owned  by  peti- 
tioners within  the  limits  of  said  parish,  in- 
cluding that  portion  of  petitioner's  prop- 
erty now  seized  and  advertised  for  sale  by 
the  tax  collector  of  the  town  of  Ruaton, 
Louisiana,  as  aforesaid,  in  order  to  collect 
an  additional  5-miil  tax  for  the  year  1900 
in  aid  of  the  same  railroad  enterprise,  to 
wit,  the  said  Arkansas  Southern  Railroad 
Company,  assignee  and  transferee  of  the 
said  Alexandria,  Junction  City,  &  Shreve- 
port Railroad  Company;  that  this  attempt 
by  the  town  of  Rnston  to  collect  a  second 
and  additional  6-mill  tax  for  the  year  1900 
on  the  property  of  petitioners  in  aid  of  said 
Alexandria,  Jimction  City,  &  Shreveport 
Railroad  Company  is  In  violation  of  and 
without  warrant  and  authority  in  the  laws 
and  Constitution  of  the  state  of  Louisiana, 
and  for  the  reason  that  two  special  taxes, 
each  for  5  mills,  for  ten  years,  cannot  be 
levied  on  the  same  property  in  favor  of  the 
same  enterprise.  Second.  Petitioners  show 
that,  even  if  l^al, — which  is  specifically  de- 
nied,— said  S-mill  tax  has  not  been  levied 
according  to  law,  in  that  no  legal  ordinance 
was  passed  by  the  trustees  of  said  town  of 
Ruston,  Louisiana,  levying  and  ordering  said 
tax  collected.  Third.  That  no  notice  that 
said  taxes  were  due  and  delinquent,  or  de- 
mand for  the  payment  of  the  same  has  ever 
been  made  according  to  law.  Fourth.  Peti- 
tioners show  further  that  the  said  tax  col- 
lector of  the  town  of  Ruston,  Louisiana,  is 
demanding,  in  addition  to  said  6-mill  special 
tax,  penalties  thereon  at  the  rate  of  2  per 
cent  per  month  on  the  amount  of  the  prin- 
cipal of  said  tax  so  sought  to  be  collected 
from  petitioners;  that  the  demand  and  ex- 
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aetimi  of  said  penalty  is  illegal,  and  with- 
out warrant  or  authority  in  law;  that, 
unless  restrained  by  order  of  this  court,  the 
said  W.  E.  Ooodenough,  tax  collector  of 
the  town  oi  Ruston^  Louisiana,  will,  on  July 
6,  1901,  sell  petitioners'  said  property,  as 
hereinbefore  Aown,  to  pay  said  illegal  S- 
mill  special  tax  and  the  illegal  penalties 
demanded  thereon;  that  the  sale  of  peti- 
tioners' said  property  will  woric  an  irrepa- 
rable injury;  and  that  a  writ  of  injunotion 
is  necessary  to  protect  petitioners'  rights 
in  the  premises.  In  view  of  the  premises 
petitioners  prayed  that  the  said  W.  E.  Good- 
enough,  tax  collector  of  the  town  of  Ruston, 
Louisiana,  and  ^e  town  of  Ruston,  Louis- 
iana, through  its  executive  officers  and  may- 
or, Z.  L.  Kverett,  and  said  Arkansas  South- 
em  Railroad  Company,  be  duly  cited  to  ap- 
pear and  answer  hereto  according  to  law; 
that  a  writ  of  injunction  issue,  forbidding 
and  restraining  the  said  W.  E.  Goodenough, 
tax  collector  of  the  said  town  of  Ruston, 
Louisiana,  from  proceeding  further  with  the 
advertisement  and  sale  of  petitioners'  prop- 
erty to  pay  said  illegal  S-mill  special  tax 
and  penalties  thereon  in  favor  of  the  said 
Alexandria,  Junction  City,  &  Shreveport 
Railroad  Company,  as  hereinbefore  set 
forth;  that  upon  final  trial  the  said  5-mill 
special  tax  and  penalties  sought  to  be  levied 
and  collected  by  the  town  of  Ruston,  Louis- 
iana, on  petitioners'  said  property  situate 
in  the  limits  of  the  town  of  Ruston,  Louis- 
iana, be  declared  to  be  ill^l,  null,  and 
void,  and  without  effect ;  that  the  injunotion 
sued  out  herein  be  perpetuated  and  sustained 
in  all  its  parts,  and  that  the  said  W.  E. 
Goodenough,  tax  collector  of  the  town  of 
Ruston,  Louisiana,  and  the  said  town  of 
Ruston,  Louisiana,  be  forever  prohibited 
from  proceeding  further  in  the  advertise- 
ment and  sale  of  petitioners'  said  property 
to  pay  said  allied  5-milt  special  tax  and 
the  penalties  demanded  thereon.  Prayed  al- 
so for  all  further  orders  and  decrees  neces- 
sary in  the  premises,  for  all  costs,  and  for 
full  and  general  relief. 

An  injunction  was  ordered,  and  was  is- 
sued as  prayed  for.  The  defendants  except- 
ed; First.  That  the  court  had  no  juris- 
diction over  the  subject-matter  alleged  in 
plaintiff's  petition,  and  that  there  was  no 
law  granting  to  courts  authority  to  inquire 
into  the  matter  of  irregularity  of  elections 
or  matters  afi'ecting  the  election,  its  promul- 
gation, and  the  levy  of  the  tax,  unless  act 
No.  106  of  the  general  assembly  of  1802 
grants  such  authority,  and  in  that  event  the 
right  of  actiou  is  limited  to  ninety  days- 
Second.  In  the  event  that  the  court  holds 
act  No.  106  of  1892  is  applicable  to  elections 
held  under  article  270  of  the  Constitution 
and  act  No.  202  of  1808,  then,  in  that  event. 
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defendant  town  of  Kuston  pleads  the  pre- 
BcriptioD  of  ninety  days  as  a  bar  to  plain- 
tiffB*  action  in  this  case,  and  as  a  bar  to 
their  right  to  recover,  or  sustnin  their  de- 
mand. I'hird.  The  town  of  Rust<m  averred 
that  more  than  a  majority  of  her  citizens 
in  number  and  in  property  in  public  mass 
meeting  assembled  before  the  Arkansas 
Southern  Railroad  survey  was  made,  and 
before  the  line  was  located,  offered  and  pro- 
posed to  the  manager  and  president  of  said 
railroad  and  its  promoters  that,  if  they 
would  run  said  railroad  through  Lincoln 
parish  and  through  rhe  town  of  Ruston,  and 
establish  its  depot  within  the  corporate 
limits  of  the  town^  they  would  get  for  the 
road  the  right  of  way,  depot  grounds,  and 
vote  to  said  road  a  5-mil)  parish  tax  and  a 
6-mill  town  tax,  and  pay  them  $6,000  in 
money,  which  proposition  was  submitted  to 
the  officials  of  said  railroad  through  the 
chairman  of  the  mass  meeting,  and  by  said 
officials  accepted;  that  more  than  a,  ma- 
jorit^  of  the  citizens  of  Ruston  petitioned 
the  town  authorities  to  hold  said  election; 
that  said  election  was  legally  held  on  April 
26,  1809,  pursuant  to  said  agreement  and 
petitions  and  call,  and  that  only  three  votes 
were  cast  against  the  tax,  and  only  $2,250 
worth  of  property  against  it;  that  said  elec- 
tion was  I«^]Iy  promulgated  in  April,  1899, 
and  tax  ordered,  levied,  assessed,  and  col- 
lected as  soon  as  the  said  railroad  reached 
the  town  of  Ruston;  that  the  said  railroad 
reached  Ruston  and  established  depote  in 
December,  1899,  and  had  been  in  operation 
ever  since;  that  plaintiffs  had  full  notice 
and  knowledge  of  the  election,  acquiesced  in 
the  election,  and  they  influenced  others  to 
vote;  that  they  had  legel  notice  that  the 
tax  was  due,  and  came  forward  in  person  or 
through  agents  and  paid  all  their  town  tax, 
except  the  6-mill  railroad  tax;  that  this 
they  refused  to  pay,  and  were  thereby  es- 
topped from  denying  legal  notice  if  not 
properly  served;  that  plaintiffs  had  stood 
silently  by,  and  with  full  knowledge  of 
all  the  facts,  for  more  than  two  years  from 
date  of  election,  and  permitted  the  Arkan- 
sas Southern  Railroad  Company  to  build  the 
railroad,  establish  its  depots  and  workshops, 
and  expend  large  sums  of  money  in  good 
faith  on  the  promises  of  the  citizens  and 
the  5-mill  tax  voted  by  Ruston;  and  that 
plaintiffs,  as  well  as  the  town  of  Ruston. 
had  reaped  the  benefits  of  an  enhanced  value 
of  property,  and  Increase  in  trade  and 
freights  and  population,  and  were  there- 
fore estopped  at  this  late  date  from  denying 
the  l^Iily,  regularity,  or  constitutional - 
ily  of  the  tax.  or  of  the  special  election,  or 
the  wseasment  and  collection  (rf  the  tax. 
or  from  oontesUng  the  tax  or  Its  eolleetion 
upon  any  other  ground.  Fourth,  Plaintiffs* 
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petition  disclosed  no  legal  cause  of  actitoi, 
and  no  ground  for  injunction.  They  prayed 
that  these  exceptions  and  pleas  be  sustained, 
and  that  plaintiffs'  suit  be  dismissed,  and 
the  injunction  dissolved,  with  costs,  and 
with  legal  and  stetutory  damages.  These 
exceptions  were  referred  to  the  merits. 

The  defendante,  under  benefit  and  res- 
ervation of  their  exceptions,  answered.  Aft- 
er pleading  the  general  issue,  they  admit- 
ted that  the  property  of  the  two  plaintiffs 
in  this  case  was  advertised  for  sale  to  en- 
force the  payment  of  the  6-miIl  special  tax 
voted  in  favor  of  the  Arkansas  Southern 
Railroad  Company  by  the  town  of  Ruston 
on  April  26,  1899,  and  averred  that  said 
proceeding  was  l^fal  and  necessary,  for  the 
reason  that  plaintiffs  had  refused  to  pay 
said  taxes,  of  which  they  had  due  and  ample 
notice ;  that  said  special  tax  the  town  of 
Ruston,  in  addition  to  the  special  tax  from 
the  parish  of  Lincoln,  was  demanded  as  an 
indispensable  condition  precedent  to  Arkan- 
sas Southern  Railroad  Company  building 
ite  line  of  railway  into  Ruston;  that  said 
tax  was  explicitly  and  publicly  promised 
and  pledged  by  tJie  citizens  of  Ruston  in 
mass  meeting  assembled;  that  the  election 
was  le^Ily  called,  advertised,  and  held,  and 
resulted  iu  an  overwhelming  majority  in 
number  of  votes  and  value  of  property  in 
favor  of  said  tax,  there  being  but  three 
votes  and  $2,250  of  property  cast  against  it ; 
that  the  result  of  said  election  was  properly 
promulgated,  and  tax  levied  and  ordered  col- 
lected in  accordance  with  law;  that  the 
Arkansas  Southern  Railroad  was  complet- 
ed to  Ruston  in  December,  1899,  and  all 
its  obligations  and  duties  under  its  contract 
with  the  people  of  Ruston  were  faithfully 
and  fully  performed,  and  under  said  con- 
tract it  was  mtitled  to  the  tax  of  6  mills 
for  the  year  1900,  and  that  said  tax  had 
been  cheerfully  and  promptly  paid  by  all 
of  the  property  holders  in  the  town  of  Rus- 
ton except  these  plaintiffs  and  a  few  others 
who  have  enjoined  in  another  suit  on  the 
docket  of  the  court;  that  but  for  said  tax 
and  other  inducements  the  Arkansas  South- 
em  Railroad  would  never  have  been  built 
to  and  tlirough  the  town  of  Rustrai;  that 
the  building  of  said  road  had  largely  in- 
creased the  population  and  the  business,  and 
enhanced  the  value  of  all  the  property  in 
the  town  of  Ruston;  that  both  of  plaintiffs 
own  a  large  amount  of  property  within  the 
corporate  limits  of  said  town ;  they  have  re- 
ceived and  enjoyed  immense  benefits  from 
the  building  of  the  Arkansas  Southern  Bail- 
road,  and  it  would  be  manifestly  unjust 
and  inequitable  to  permit  them  to  enjoj  the 
benefits  and  repadiate  the  obligaticms  whidi 
their  fellow  property  bolden  had  volnnta- 
rily  asiumed;  that  said  tax  wu^voted  on- 
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4er  utiele  270  of  t^e  Constitution  of  1808 
mnd  act  No.  202  of  1898 ;  that  it  Tras  legal 
and  constitutional,  and  was  voted  with  a 
full  knowledge  of  all  the  facta,  and  plain- 
tiffs stood  aloof  and  mode  no  oppoBition  or 
contest  in  the  time  prescribed  by  law,  nor 
until  the  Arkansas  Southern  Railroad  Com- 
pany had  nccepted  in  good  faith,  and  acted 
on  the  promulgated  result  of  said  eleeti<ni. 
And,  assuming  the  attitude  of  plaintiffs  in 
reeonToition,  these  respondents  averred  that 
the  injunction  sued  out  herein  was  wrongful, 
improvident,  and  without  legal  cause;  that 
Teapondents  had  been  damaged  thereby  in 
delay,  expanse,  trouble,  and  attorneys'  fees  in 
the  full  sum  of  $500  spe^al  damages.  They 
prayed  (defendants  W.  E.  Goodenough,  tax 
•collector,  and  Z.  L.  £verett,  mayor,  of  the 
town  of  Ruston)  that  the  demands  of  plain- 
tiffs be  rejected,  that  the  injunction  be  dis- 
solved, and  that  the  tax  collector  be  ordered 
to  proceed  with  the  sale  enjoined  to  enforce 
the  payment  of  the  special  tax  voted  in  favor 
of  the  Arkansas  Southern  Railroad  Com- 
pany, and  that  respondents  have  judgment 
against  plaintiffs  in  aoUdo  for  the  sum  of 
4500  special  damages,  and  for  costs  and  gen- 
eral relief. 

The  parties  entered  into  the  following 
statement  of  facts: 

(I)  It  is  agreed  and  admitted  that  the 
plaintiffs  are  property  owners  and  taxpay- 
ers of  the  town  of  Ruston  and  the  parish  of 
Lincoln,  state  of  Louisiana,  and  residents 
of  the  parish  of  Ouachita,  in  said  state.  (2) 
That  plaintiffs  are  the  owners  of  the  prop- 
erty situated  in  the  town  of  Ruston,  Louis- 
iana, as  described  in  their  petition  and  in 
the  advertisement  of  tax  aale  by  W.  E.  Good- 
enough,  tax  collector  of  the  town  of  Ruston, 
Louisiana,  a  copy  of  which  is  attached  to 
the  petition.  (3)  That  at  the  date  of  the 
filing  of  the  petition  herein  the  town  of  Rus- 
ton, Louisiana,  throiigh  its  mayor  and  to#n 
authorities,  and  more  especially  its  tax  col- 
lector, W.  E.  Goodenough,  had  seized  and 
advertised  for  sale  on  Saturday,  July  6, 
1001,  all  the  property  belonging  to  the  plain- 
tiffs situated  in  the  town  of  Ruston,  Louis- 
iana, to  pay  a  certain  5-miIl  special  tax 
levied  by  the  said  town  of  Ruston,  Louis- 
iana, for  the  year  1900,  in  favor  of  and  in 
aid  of  the  Arkansas  Southern  Railroad  Com- 
pany, as  assignee  and  transferee  of  the  Alex- 
andria, Junction  City,  &  Shreveport  Rail- 
road Company,  together  with  penalties 
thereon  at  the  rate  of  2  per  cent  per  month 
on  the  amount  of  the  principal  of  said  tax 
sought  to  be  collected  from  plaintiffs,  in 
addition  to  other  costs  of  seizure.  (4) 
That  plaintiffs  had,  previous  to  the  institu- 
tion of  this  suit,  paid  all  other  state,  parish, 
municipal,  and  special  taxes  demanded  by 
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the  state  of  Louisiaua,  the  parish  of  Lin- 
col  n>  and  the  town  of  Ruston,  for  the  year 
1900,  on  all  of  their  property  within  the 
limits  of  the  parish  of  Lincoln  and  t^e  town 
of  Ruston,  state  of  Louisiana,  at  the  fol- 
lowing rate  of  levy,  to  wit:  To  the  sheriff 
and  ea  o^io  state  tax  collector  of  the  par- 
ish of  Lincoln:  State  tax,  6  mills;  parish 
tax,  6%  mills;  schools  tax,  1^  mills;  Rus- 
ton district  school  tax,  4  mills;  special  tax 
levied  by  the  parish  of  Lincoln  in  aid  of  the 
Arkansas  Southern  Railroad  Company,  as 
the  assignee  and  transferee  of  the  Alexan- 
dria, Junction  City,  &  Shreveport  Railroad 
Company,  S  mills, — ^total  rate  of  levy  paid 
to  the  sheriff,  23  mills.  To  the  town  of  Rus- 
Umi  Town  tax  for  special  purposes,  4 
mills;  special  waterworks  and  electric  light 
tax,  5  mills, — ^total  rate  of  levy  for  the  year 
1900  by  plaintiffs  on  property  situated  with- 
in the  limits  of  the  town  of  Ruston,  Louis- 
iana, 32  mills.  (5)  That  all  of  plaintiffs' 
property  within  the  limits  of  the  town  of 
Ruston,  Louisiana,  and  advertised  for  sale 
as  aforesaid,  is  subject  to  parochial  taxa- 
tion by  the  pariah  of  Lincoln,  in  which  par- 
ish the  said  town  of  Ruston,  Louisiana,  is 
situated.  (6)  That  on  December  7,  1807, 
on  the  petition  of  the  taxpayers  of  Lincoln 
parish,  Louisiana,  the  police  jury  of  said 
parish  ordered  an  election  to  be  held  in  said 
parish  of  Lincoln  on  January  11,  1898,  to 
test  the  sense  of  the  property  taxpayers  of 
said  parish  as  to  the  levy  and  collection  of  a 
special  5-mill  tax  for  ten  years,  for  and  in 
favor  of  the  Alexandria,  Junction  City,  & 
Shreveport  Railroad  Company.  That  the 
said  election  was  held  as  ordered,  and  said 
tax  carried  by  a  legal  majority;  and  that 
on  January  17,  1898,  the  police  jury  of  the 
parish  of  Lincoln  promulgated  the  result 
of  said  election,  declaring  the  same  car- 
ried, and  levied  the  said  special  5-mill  tax 
on  all  the  property,  real  and  personal,  sit- 
uated within  the  limits  of  Lincoln  parish 
(including  that  situated  within  the  limits 
of  the  town  of  Ruston) ,  and  for  ten  years,  to 
begin  whenever  said  Alexandria,  Junction 
City,  St  Shreveport  Railroad  Company 
should  be  completed  and  in  operation  to  the 
town  of  Ruston,  in  said  parish  of  Lincoln; 
and  that  at  the  said  special  election  held  by 
the  parish  of  Lincoln  on  January  II,  1898, 
the  property  taxpayers  of  the  town  of  Rus- 
ton participated  in  said  election,  and  voted 

thereat.    (7)  That  on  the  day  of  ,» 

by  notarial  act,  passed  before  W.  R.  Rob- 
erts, a  notary  public  within  and  for  the 
parish  of  Union,  state  of  Louisiana,  the 
Arkansas  Southern  Railroad  Company,  one 
of  the  defendants  herein,  acquired  all  the 
property  rights,  franchises,  and  credits  of 
the  Alexandria,  Jimction  City,  &  Shreve- 
port  Railroad  Compap^.^  mcli^^g^^ 
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special  5-mill  tax  voted  by  the  property  tax- 
payers of  the  parish  of  Lincoln,  first  above 
set  forth.  (8)  That  said  railroad  was  com- 
pleted to  the  town  of  Ruston  on  tbe  day 

of   ;  and  that  the  police  jury  of  Lin- 
coln parish  levied  the  said  O-mill  special  tax 
in  aid  of  said  railroad  company  on  all  prop- 
erty, real  and  personal,  situated  within  the 
limits  of  said  parish  for  the  year  1900,  in- 
cluding the  property  of  the  plaintiffs  seized 
and  advertised  by  the  tax  collector  of  the 
town  of  Kuston,  Louisiana,  as  hereinabove 
set  forth.  (9)  That  plaintiffs  have  paid  to 
the  sheriff  and  ex  officio  tax  collector  for 
the  parish  of  Lincoln,  state  aforesaid,  the 
said  S-mill  spedal  tax  levied  by  the  parish 
of  Lincoln  for  the  year  1900  for  and  in 
aid  of  the  *T*'^"»w  Southern  Bailroad  Com- 
pany, OB  assignee  of  the  Alexandria,  Junc- 
tion City,  &  Shreveport  Railroad  Company, 
on  all  the  property  owned  hy  plaintiffs  with- 
in the  limits  of  said  parish,  indnding  that 
portion  of  the  plaintiffs'  property  seized 
and  advertised  for  sale  by  W.  E.  Good- 
enough,  tax  collector  of  the  town  of  Ruston, 
Louisiaoa,  as  above  shown.  (10)  That  the 
said  S-mill  special  tax  voted  by  the  prop- 
erty taxpayers  of  the  parish  of  Lincoln  in 
aid  of  the  said  Alexandria,  Junction  City, 
t  Shreveport  Railroad  Company,  and  iiow 
owned  1^  the  Arkansas  Southern  Railroad 
Company,  was  levied  for  the  first  time  on 
the  tax  roll  oS  1900,  and  is  still  due  and  col- 
lectible for  eoeh  of  the  nine  years  succeed- 
ing the  year  1900.  (11)  lliat  the  said  spe- 
cial S-mitl  tax  in  favor  of  the  Alexandria, 
Junction  City,  ft  Shreveport  Railroad  Com- 
pany (now  owned  by  the  Arkansas  Southern 
Railroad  Company)  sought  to  be  leried  by 
and  collected  by  Uie  town  of  Rnston,  Louis- 
iana, by  the  seizure  and  sale  of  the  plain- 
tiff's property,  is  also  sou^t  to  be  levied 
for  a  term  of  ten  years,  from  the  year  1900 
to  the  year  1909,  both  Inclusive.  (12) 
That  the  Arkansas  Southern  Railroad  Com- 
pany is  the  assignee  and  transferee  and  own- 
er of  all  the  property,  rights,  franchises, 
and  credits  of  the  Alexandria,  Juncticm  City, 
&  Shreveport  Railroad  Company,  including 
the  S-mill  special  tax  leried  by  the  parish 
of  Lincoln  for  a  period  of  ten  years  begin- 
ning with  the  year  1900  in  aid  of  the  said 
road,  and  the  said  spcdal  6-mill  tax  sought 
to  be  levied  and  collected  by  the  town  of 
Rust(m  for  a  period  of  ten  years  from  the 
Sgrear  1900,  in  aid  of  the  said  Alexandria, 
Junction  City.  &  Shreveport  Railroad  Com- 
pany.    (13)  That  on  the    day  of 

March,  1S99,  on  petition  of  the  property  tax- 
payers of  the  town  of  Ruston,  but  which  pe- 
tition was  not  signed  by  either  of  the  plain- 
tiffs herein,  the  mayor  and  council  of  said 
town  ordered  a  special  election  to  be  held 
by  the  taxpayers  of  said  town  of  Ruston 
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on  April  25,  1899,  to  test  the  sense  of  the 
property  taxpayers  of  said  town  as  to  the 
levy  and  collection  of  a  special  5-mill  tax 
for  ten  years  for  and  in  favor  of  the  Alex- 
andria, Junction  City,  &  Shreveport  Rail- 
road Company,  since  acquired  by  the  Arkan- 
sas Southern  Railroad  Company;  that  said 
election  was  duly  advertised,  and  held  as  or- 
dered; that  plaintiffs  did  not  vote  at  said 
election ;  utd  said  tax  carried  by  a  majority 
in  nimiber  and  amount,  and  on  May  2,  1899^ 
the  mayor  and  council  of  the  town  of  Rus- 
ton promulgated  the  result  of  said  election, 
declaring  the  same  carried,  and  levied  the 
said  special  S-mill  tax  m  all  the  property, 
real  and  perstmal,  situated  in  the  corporate 
limits  ot  Ruston  f<»-  ten  years,  to  b^D 
whenever  said  company  should  ennplete  imd 
put  in  operation  its  railroad  to  the  town  of 
Ruston;  that  said  road  was  onnpleted  and 
put  in  operation  on  the  ith  day  of  Decem- 
ber, 1899,  and  said  spedal  tax  was  leried  for 
the  year  1900>  and  cfdleeted  from  all  the  tax- 
payers of  Ruston,  resident  and  nonresident, 
except  the  plaintiffs  in  this  suit  and  the 
plaintiffs  in  the  suit  of  M.  A.  Laurence  «f 
al.  T.  W.  E.  Ooodenougk  et  al.,  now  pending 
on  the  dodset  of  the  district  court  of  Lin- 
coln parish,  which  latter  suit  has  eight 
plaintiffs,  and  enjoins  the  colleeticHi  of  less 
than  9100  of  tax;  that  plaintiffs  were  du^ 
notified  by  the  tax  ecdlector  ot  the  town  of 
Ruston,  Louisiana,  that  all  town  and  spe- 
dal taxes  for  1900  were  due  and  unpaid, 
and  on  December  26,  1900,  plaintiffs  mode 
a  tender  to  the  tax  collector  of  all  taxes 
due  except  the  tax  enjoined  herein,  whidt 
plaintiffs  refused  to  pay,  and  the  said  ten- 
der was  accepted  by  the  tax  cc^leetor,  leav- 
ing the  spedal  tax  of  5  mills  in  aid  of  the 
railroad  herdn  enjoined  to  he  collected. 
This  September  10,  1001. 

Stnbbs  ft  Russell, 

Attys.  for  Plaintiffs. 
.  y.  W.  Price, 
A.  A.  Onnl^, 

Attya.  far  Defendants. 

The  district  court  rendered  judgment  in 
favor  of  the  plaintiffs  sustaining  the  injunc- 
tion sued  out  against  the  defendant  Good- 
enough,  tax  collector,  to  the  nctent  of  pre- 
venting the  defendant  from  attempting  to 
sell  the  property  of  the  plaintiffs  for  the 
purpose  of  collecting  the  2  per  cent  pen- 
alty ;  and  it  further  ordered  that  "in  all 
other  respects  the  injunction  be  disstdved, 
with  permissicm  to  the  defendants  to  pro- 
ceed to  the  collection  of  the  spedal  tax  of  S 
mills.  It  is  further  ordered  that  the  de- 
mand io  reconvention  be  rejected,  and  that 
defendants  pay  costs.  Done,  read,  and 
signed  in  open  court  this  Kith  October, 
1901."  The  plaintiffs  appealcwt.^  ■ 
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Defendants  moved  in  the  sujneme  court 
to  amend  the  judgment  by  allowing  5  per 
cent  interest  on  the  taxes  ^joined  from  the 
date  they  fell  due  (January  1,  1901),  and 
by  rendering  Judgment  ogainst  plainUffe  in 
favor  of  defendants  for  $100  damages. 

Meaara.  BtuVhm  *  Rvasell,  for  appel- 
lants: 

PlaintiffE  have  done  nothmg  to  estop 
themselvea  from  contesting  this  tax.  Tbey 
took  no  part  in  the  mass  meeting  which  held 
out  the  inducement  of  a  special  tax;  fiiey 
signed  no  petttion  askiikg  that  the  election 
be  held;  they,  being  nonrmidents,  did  not 
vote  at  tiie  spedal  eleeticn,  and  could  not 
have  l^ally  voted,  even  if  th^  had  so  de- 
sired. 

Btate  em  rel.  Ferguson  t.  Oakery,  40  La. 
Ann.  1748,  22  So.  766,  1008;  Tiut  Payers  v, 
Polioe  Jury,  S2  La.  Ann.  465,  27  So.  102; 
11  Am.  A,  Eng.  Enc.  Law,  2d  ed.  p.  434. 

The  town  of  Ruston  had  no  authority  to 
exact  a  penalty  of  2  per  cent  per  month  on 
the  principal  of  the  special  tax  in  questicm 
herein. 

Vickaburg,  8.  <t  P.  B.  Oo.  v.  Traylor,  104 
La.  284,  29  So.  141. 

All  the  special  taxes  levied  by  the  "paro- 
chial, ward,  and  municipal  authorities,"  in 
aid  of  any  one  railroad  enterprise,  are  re- 
stricted by  the  clause  of  the  article  of  the 
Constitution  and  the  act  of  the  legislature 
carrying  the  same  into  effect:  "Provided  that 
such  tax  shall  not  exceed  the  rate  of  5  mills 
per  annum,  nor  extend  for  a  longer  period 
than  ten  years." 

Waahington  State  Bank  v.  BailXio,  47  La. 
Ann.  1471,  17  So.  880;  Cooley,  Taxn.  209; 
Campbell  County  Judge  v.  Taylor,  8  Bush, 
206;  ISarler  Aaphalt  Paving  Co.  v.  Watt, 
51  La.  Ann.  1349,  26  So.  70;  Skreveport  v. 
Prescott,  51  La.  Ann.  1922,  46  L.  R.  A,  193, 
26  So.  664;  Dill.  Mun.  Corp.  606. 

Messrs.  Farrar,  Jonas,  ft  Krntt- 
■oluUtt  and  Andrew  AnKnstna  Onnhy, 
for  appellee  Arkansas  Southern  R.  Co.: 

A  special  tax  voted  by  the  majority  of 
the  taxpayers  of  the  town  of  Ru8t<Hi  in  favor 
of  the  Arkansas  Southern  Railroad  Com- 
pany, under  the  Constitution  of  1898,  on  the 
25th  of  April,  1899,  is  not  unconstitutional 
because  the  parish  of  Lincoln,  in  which  the 
town  of  Ruston  is  situated,  had  voted  a 
special  tax  of  5  mills  in  favor  of  the  same 
railroad,  under  the  Constitution  of  1879,  on 
tiie  11th  day  of  January,  1898. 

Munaon  v.  Atchafalaya  Basin  Levee  Dis- 
trict, 43  La.  Ann.  15,  8  So.  906 ;  Fullilove  v. 
Police  Jury,  51  La.  Ann.  359,  25  So.  302; 

ex  rel.  Mansfield  v.  Police  Jury,  47  La. 
Ann.  1267.  17  So.  792;  Woahington  State 
Bank  v.  BaUlio,  47  La.  Ann.  1471,  17  So. 
880. 
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Plaintiffs  are  estopped  frtxn  attacking  the 
special  tax  by  their  act  and  oonduot  during 
two  years  succeeding  the  promulgation  of 
the  result  of  the  election,  and  during  more 
than  one  year  sneeeeding  the  completion  ot 
the  road,  whidi  was  built  on  the  faith  of 
said  tax. 

Andrus  v.  Board  of  Police,  41  La.  Ann. 
697,  6  Ii.  R.  A.  681,  17  Am.  St.  Bep.  411, 
6  So.  603;  Jfoore  t.  2few  Orleana,  32  Ia. 
Ann.  726;  VuAsburg,  B.  4  P.  R.  Oo.  v. 
Soott,  62  La.  Ann.  612,  27  So.  137;  State  ea 
rel.  Qarrett  v.  Van  Home,  7  Ohio  St-  331. 

Interest  and  damages,  including  attor- 
neys' fees,  should  he  allowed  defendants  on 
dissolution  of  the  injunction  against  the 
collection  of  said  tax. 

Yidkaburg,  S.  Je  P.  B.  Co.  v.  TrayUtr,  104 
La.  284,  29  So.  141 ;  Barrow  v.  Robiclwue, 
15  La.  Ann.  70. 

Mr.  F.  W.  Frloe  also  for  appellees. 

NidioUst  Ch.  J.,  delivered  the  opinion  ct 

the  court: 

The  main  issue  in  this  case,  as  appears  .by 
the  agreed  statement  of  facts  accompanying 
this  opinion,  is  as  to  the  constitutional 
right  and  power  and  the  extent  of  the  con- 
stitutional right  and  power  of  the  taxpay- 
ers of  the  town  of  Ruston,  in  Lincoln  par- 
ish, to  tax  themselves  in  aid  of  a  railroad 
enterprise,  independently  of  the  aotion  of 
the  taxpayers  of  the  parish  of  Lincoln,  un- 
der the  provisions  of  article  270  of  the  Con- 
stitution of  1898.  The  question  is  whether, 
after  the  taxpayers  of  the  parish  of  Lin- 
coln, as  such,  hfid  voted  in  favor  of  a  5-mill 
tax  in  aid  of  tlie  construction  of  a  railroad 
upon  all  of  the  property  of  that  parish,  in- 
cluding that  within  the  town  of  Ruston,  the 
taxpayers  of  the  town  of  Ruston,  as  such, 
had  the  right  and  authority  to  vote  in  favor 
of  a  second  5-milI  tax  in  aid  of  the  construc- 
tion of  the  same  or  another  railroad  upon  all 
the  property  in  the^  town  of  Ruston.  The 
plaintiffs  urge  that  they  had  no  such  right, 
and  that  the  power  of  the  taxpayers  of  the 
town  to  tax  themselves  for  such  a  purpose 
was  exhausted  when  the  taxpayers  of  the 
pariah  had  exercised  their  right  of  having  a 
5-mill  tax  levied  for  that  purpose  on  all  of 
the  property  in  the  parish.  They  object 
that  the  taxpayers  of  the  town  cannot  be 
made  to  contribute  a  lO-raill  tax  in  aid  of 
the  construction  of  a  railroad  when  those 
of  the  balance  of  the  parish  are  to  contribute 
only  a  5-mUI  tax  for  the  same  road  or  for 
other  roads. 

Article  232  of  the  Constitution  of  1898  de- 
clares that  the  state  tax  on  property  for 
all  purposes  whatever,  including  expense  of 
government,  schools,  levees,  and  interest, 
should  not  exceed  in  any  one  year  6  mills 

on  the  dollar  of  its  assessed  valuatioaM^aiiiL 
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except  as  otherwise  provide  in  tiiis  Ctm- 
stitution,  no  pari&li,  miuilcipal,  or  public 
Board  tax  for  all  purposes  whatacwver  sfaall 
exceed  in  any  one  year  10  mills  on  the  dol- 
lar of  Taluatim:  Provided,  that  for  giv- 
ing additional  support  to  public  schools  and 
for  the  purpose  of  erecting  and  ernistructing 
public  buildings,  public  aofaoolhouses, 
bridges,  wharves,  levees,  sewerage  work,  and 
other  works  of  permanent  public  improve- 
ment, the  title  to  which  shall  be  in  the 
puhH<^  any  parish,  munidpaliiy,  Ward,  or 
school,  district  may  levy  a  special  tax  io 
excess  of  ftuoh  limitation  whenever  the  rate 
of  such  Inerease  and  the  number  of  years  it 
is  to  be  levied  and  the  purposes  for  which 
the  tax  Is  Intended  shall  have  been  submit- 
ted to  a  vote  of  the  property  taxpayers  of 
such  parish,  municipality,  ward,  or  school 
district  entitled  to  vote  under  the  eleetitm 
laws  of  the  state,  and  a  majority  of  the  same 
in  numbers  and  in  value  voting  at  such  elec- 
tion shall  have  voted  therefor.  Article  270 
declares  that  the  general  assembly  shall  have 
power  to  enact  general  laws  authorizing  the 
parochial,  ward,  and  municipal  authorities 
of  the  state,  by  a  vote  of  the  majority  of 
the  property  taxpayers  in  number  entitled 
to  vote  under  the  provisions  of  this  Cm- 
stltution,  and  in  value,  to  levy  spetdal  taxes 
in  aid  of  public  improvements  or  railway 
enterprises:  Provided,  that  such  tax  shall 
not  exceed  the  rate  of  6  mills  per  annum, 
nor  extend  for  a  longer  period  than  ten 
years:  And  provided,  fuitber,  that  no  tax- 
payer shall  be  permitted  to  vote  at  such  elec- 
tion unless  ho  shall  have  been  assessed  In  the 
parish,  ward,  or  municipality  to  be  affected 
for  property  the  year  previous.  The  article 
of  the  Constitution  of  1879  corresponding  to 
article  270  of  that  of  1898  was  article  242. 
It  read  as  follows:  "The  general  assembly 
shall  have  power  to  enact  general  laws  au- 
thorizing the  parochial  or  municipal  au- 
thorities of  the  state  under  certain  circum- 
stances by  a  vote  of  the  majority  of  the 
property  taxpayers  in  numbers  and  in  value 
to  levy  special  taxes  in  aid  of  the  public 
improvements  or  railway  enterprises:  Pro- 
vided, That  such  tax  shall  not  exceed  the 
rate  of  5  mills  per  annum,  nor  extend  for  it 
longer  period  than  ten  years."  The  general 
assembly  in  1808  passed  a  law  known  as 
"act  \o.  202."  entitled  "An  Act  Authoriz- 
ing the  Parochial,  Ward,  and  Municipal  Au- 
thorities of  the  State  by  a  Majority  Vote 
of  the  Property  Taxpayers,  Including  Wom- 
an Property  Taxpayers,  in  Number  Entitled 
to  Vote  under  the  Provisions  of  the  Consti- 
tution of  1898,  and  in  Value,  to  Levy  Spe- 
cial Taxes  in  Aid  of  Public  Impro^'eraents 
or  Railway  Enterprises,"  when  "authorized 
by  a  vote  of  a  majority  of  the  property  tax- 
payers in  number  entitled  to  vote  under  the 
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provisimis  of  the  Gonititution  and  in  valtte, 
provided  that  audi  tax  shall  not  exceed  the 
rate  of  0  mills  per  annum,  nor  extend  for 
a  larger  period  than  ten  years;  and  provid- 
ed further  that  no  taxpayer  shall  be  per* 
mitted  to  vote  at  such  dection  unless  he 
shall  have  been  assessed  in  the  pariah,  ward, 
or  munidpality  to  be  affected  for  property 
the  year  previous."  The  2d  section  provided 
that  the  petititm  shall  be  signed  by  the 
property  taxpayers  of  such  parish,  urard,  or 
munidpality,  and  shall  designate  the  diject 
and  amount  of  the  taxes  to  be  levied  eadi 
year,  and  the  number  of  years  it  diall  be 
levied.  The  7th  section  provided  that  the 
police  jury  of  any  parish,  for  said  parish 
or  any  ward  therdn,  or  the  munidpal  au- 
thorises of  any  munidpality,  sfaall,  when 
the  vote  is  in  favor  ot  the  levy  of  said  taxes, 
levy  and  collect  annually,  in  addition  to 
other  taxes,  a  tax  upon  all  taxable  prop- 
erty within  said  parish,  ward,  or  munic- 
ipality, an  amount  auflSdent  to  paj  the 
amount  spedfied  to  be  paid  in  said  petition, 
and  auch  police  jury  and  munidpal  authori- 
ties shall  have  the  same  authority  and  right 
to  enforce  the  collection  of  fluch  apedal  tax 
as  may  be  authorized  such  dection  as  la 
or  may  be  ctmferred  upon  them  for  tiie  col- 
lection of  other  taxes,  which  taxes  so  col- 
lected  shall  be  paid  for  the  purposes  named 
in  said  petition,  and  paid  over,  when  col- 
lected, by  the  proper  offloera,  to  the  treas- 
urer, for  the  person  or*borporation  entitled 
thereto,  after  deducting  lawful  eornmlflsion 
for  collecting  same.  The  taxes  referred  to  in 
artide  232  of  the  Constitution  as  parish, 
municipal,  or  public-board  taxes,  are  those 
which  are  levied  by  the  political  bodies 
named  in  their  r^Iar,  general,  and  well- 
recognized  powers  of  administratiim.  The 
Constitution,  after  ordaining  that  no  parish, 
municipal,  or  public-board  tax  shall  ex- 
ceed in  any  one  year  10  mills  on  the  dol- 
lar, added  by  way  ot  proviso  that  any  par- 
ish, municipal  corporati<m,  ward,  or  school 
district  may,  for  certain  purposes,  specially 
enumerated,  levy  a  special  tax  in  excess  of 
the  said  limitation,  whenever  the  rate  of 
such  increase  and  the  number  of  years  it  is 
to  be  levied  and  the  purposes  for  which  the 
tax  is  intended  shall  have  been  submitted 
to  a  vote  of  the  property  taxpayers  of  such 
pariah,  municipality,  ward,  or  school  dis- 
trict entitled  to  vote  under  the  election  laws 
of  the  state,  and  a  majority  of  the  same 
shall  have  voted  therefor.  It  will  be  seen 
that  the  action  of  the  taxpayers  at  the  elec- 
tion here  provided  for  is  not  to  constitute 
ttiese  various  local  authorities  public  agen- 
cies to  carry  out  the  expressed  will  of  the 
taxpayers  in  respect  to  matters  outside  of 
their  regular,  ordinary,  legislative  author- 
ity and  functions,  but  to  simply  lurnidi  ad- 
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ditional  means  to  those  which  might  be 
deemed  necessary  to  carry  out  properly  and 
Bucceesfully  certain  speoifled  objects  al- 
ready falling  under  and  within  their  general 
jurisdiction.  The  taxes  to  be  levied  and 
collected  were  still  to  be  parish  taxes,  munic- 
ipal taxes,  and  public-board  taxes,  and  to 
be  utilized  and  administered  upon  by  the 
local  authorities  in  their  respective  capac- 
ities. The  taxes  to  be  levied  and  raised 
under  article  270  of  the  Constitution  are 
for  purposes  which  are  withdrawn  entirely 
from  within  the  jurisdiction  of  these  local 
authorities  acting  in  their  general  legisla- 
tive capacities.  Any  action  taken  for  the 
purpose  of  affording  aid  to  public  improve- 
ments of  the  character  referred  to  in  article 
270  of  the  Constitution  and  for  railway  en- 
terprises would  be  taken  not  of  the  parish 
or  municipalities  or  wards,  through  authori- 
ties acting  for  and  in  behalf  of  the  corporate 
bodies,  but  for  the  property  taxpayers  of 
the  parishes,  those  of  the  municipalities, 
and  those  of  the  wards  supposed  to  be  spe- 
cially interested  and  affected  thereby.  To 
the  property  taxpayers  within  certain  ter- 
ritorial limits  identical  with  those  of  cer- 
tain recognized  political  subdivisions  was 
granted  "local  option"  ia  respect  to  furnish- 
ing the  aid  authorized  to  be  extended  by  ar- 
ticle 270  of  the  Constitution.  The  taxpayers 
within  the  parish  limits,  those  within  the 
municipal  limits,  and  those  within  the  ward 
limits  were  each  vested  with  local-option 
power  of  limited  taxation  for  local  benefit 
in  respect  to  the  particular  subject  of  ex- 
tending aid  for  railway  enterprises.  The 
elections  to  be  held  within  these  different 
territories  to  ascertain  the  will  of  the  tax- 
payers (HI  this  subject  are  not  initiated  by 
these  authorities,  but  called  by  the  paro- 
chial authorities  at  the  instance  of  taxpay- 
ers residing  anywhere  within  a  parish  when 
aid  is  sought  to  be  extended  by  the  taxpay- 
ers of  the  parish  at  large,  and  by  the  city 
or  town  authorities  when  the  aid  is  sought 
to  be  extended  by  the  taxpayers  of  a  city 
or  tovn.  The  electitms  held  are  parish  elec- 
tions or  city  elections,  as  the  case  may  be; 
the  votes  are  cast  and  the  result  announced 
under  different  sets  of  officials ;  so,  also, 
are  the  taxes  levied,  collected,  and  distrib- 
uted. Where  a  tiuq>ayer  within  a  city  votes 
at  a  parish  election,  he  votes  as  a  parish 
taxpayer;  when  he  votes  at  a  town  elec- 
tion, he  does  so  as  a  city  taxpayer;  when 
Old  is  sought  to  be  extended  1^  the  parish 
taxjHiyerB,  the  interests  of  particular  towns 
within  the  parish  limits  are  only  incidental- 
ly cOTsidered  and  concerned.  The  benefit  to 
the  parish  as  a  vhi^e  is  the  object  in  view. 
When  aid  is  sou^t  to  be.  extended  by  the 
city,  it  is  the  interest  of  the  taxpayers  of 
that  particular  city,  and  the  benefi1»  to  be 
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received  by  them,  which  controls  the  situa- 

tiCKQ. 

Counsel  for  defendants,  in  their  brief,  say ; 
"The  source  and  object  of  these  special  taxes 
are  so  essentially  different  from  those  of 
ordinary  governmental  taxation  that  entire- 
ly different  rules  of  interpretation  have  been 
and  must  be  applied  to  the  two  cases.  A  lo- 
cal assessment  ia  not  a  tax,  but  a  considera- 
tion for  the  enhancement  of  the  value  of 
the  property  of  the  community.  This  court 
has  expressly  decided  that  a  local  assess- 
ment is  not  a  tax  eo  nomine,  and  is  not  gov- 
erned by  the  provisions  of  the  Constitution 
on  the  general  subject  of  taxation,  but  is 
levied  entirely  independently  of  all  said 
provisions.  MunsoH  v.  AtchafaUxya  Basin 
Levee  District,  43  La.  Ann.  16,  8  So.  006." 
They  refer  the  court  in  support  of  the  posi- 
tion taken  by  them  in  this  case  to  State  em 
rel.  Mansfield  v.  Police  Jury,  47  La.  Ann. 
1257,  17  So.  792;  Fullilove  v.  Police  Jury, 
51  La.  Ann.  369,  26  So.  302;  Wilson  v.  San- 
itary District,  133  ill.  443,  27  N.E.  203;  Ad- 
ams V.  East  River  Bav.  Inst.  136  N.  Y.  52, 
32  N.  K.  622;  State  ex  rel.  Atchison  -V. 
R.  Co.  V.  Lancaster  County,  6  Neb.  214; 
Jones  V.  Hurlburt,  13  Neb.  131,  13  N,  W.  5; 
InHn  V.  Loire,  89  Ind.  540;  Todd  v.  Laur- 
ens, 48  S.  C.  395,  20  S.  E.  682 ;  lola  v.  Mer- 
riman,  40  Kan.  49,  26  Pac.  485;  Scott  v. 
Hansheer,  94  Ind.  1 ;  United  States  ex  rel. 
Huidekoper  v.  Macon  County  Justices,  76 
Fed.  259 ;  Adams  v.  Bast  River  San.  Inst.  65 
Hun,  146,  20  N.  Y.  Supp.  12;  Board  of  Ed- 
ucation V.  Bitting,  9  N.  M.  588,  58  Pac.  395 ; 
State  ex  rel.  Marinette,  T.  £  W.  R.  Co.  v. 
Tomahawk,  96  Wis.  73,  71  N.  W.  87;  Wa- 
bash, St.  L.  d  P.  R.  Co.  V.  McCleaoe,  108 
III.  368;  Board  of  Education  v.  National  L. 
Ins.  Co.  36  C.  C.  A.  278,  94  Fed.  324;  Chir 
cago,  B.  d  Q.  R,  Co.  v.  Klein,  52  Neb.  258, 
71  N,  W.  1069;  Campbell  v.  Indianapolis, 
155  Ind.  186,  57  N.  E.  920;  ^tna  L.  Ins.  Co. 
V.  Bvrrion,  75  Fed.  962.  The  plaintiffs  rely 
principally  upon  the  substitution  of  the 
word  "and"  in  article  270  of  the  Constitu- 
tion of  1898  for  the  word  "or"  in  article 
242  of  the  Constitution  of  1879,  which  bore 
upon  the  same  subject-matter,  and  the  fact 
that  Mr.  Jubtice  Miller,  the  organ  of  the 
court  in  Washington  State  Bank  v.  BailliO, 
47  La.  Ann.  1471,  17  So.  880,  in  construing 
article  209  of  the  Constitution  of  1879,  gave 
weight  to  the  use  of  the  word  "or"  instead 
of  the  word  "and"  in  reaching  his  oonclu* 
sions;  saying:  "The  alternative,  we  think, 
marks  the  limitation  for  the  town  or  par- 
ish, not  the  aggregate  of  the  tax  of  biTth. 
.  .  .  Each  is  entitled  to  levy  a  tax  up 
to  10  mills."  In  the  original  opinion  in  that 
case  the  court  said :  "If  the  view  prevailed 
that  the  parish  and  town  tax  together  was 
intended  to  be  subject  to  the  Kt^mill  limjta- 
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lion,  then  the  tax  of  either  might  exclude 
or  leave  little  scope  for  the  tax  by  the 
other."  lu  the  opinion  on  rehearing  allu- 
sion was  again  made  to  the  disjunctive  "or" 
as  indicating  an  iatention  in  that  article  to 
deal  with  parish  taxation  and  municipal 
taxation  separately.  The  court  in  that 
opinion  said:  "If,  as  stated  in  the  original 
opinion,  the  limit  was  applicable  to  the  ag- 
gregate of  parish  and  town  taxation,  there 
would  be  no  specific  limit  on  each,  and  hence 
no  guide  for  each  to  observe.  The  parish 
might  attempt  to  tax  up  to  the  10  mills, 
and  so  might  the  town.  In  that  contingency 
the  aggregate  taxation  could  not  be  main- 
tained, and  the  courts  would  have  to  dis- 
tribute the  tax  between  the  parish  and  town, 
— a  function  legislative  in  character,  not  ju- 
dicial." We  do  not  give  to  the  expressions 
of  the  organ  of  the  court  in  that  case  the 
force  and  scope  that  plaintiffs  attach  to 
them.  The  word  "or"  is  frequently  used  as 
having  the  same  meaning  as  "and,"  partic- 
ularly in  permissive  affirmative  sentences. 
We  are  satisiicd  with  the  ccmcluaions 
reached  in  that  case  and  the  basis  upon 
wliieh  they  were  really  based. 

There  is  nothing  unusual  in  the  fact  that 
the  taxpayers  within  a  particular  territory 
should  have  to  pay  taxes  at  the  same  tithe 
to  different  taxing  political  cn-ganizations 
for  the  same  purpose.  We  have  had  in  this 
state  for  years  levee  taxes,  levied  simul- 
taneously by  the  general  assembly  on  the 
property  of  tiie  parish,  and  by  municipali- 
ties on  the  property  of  the  city.  We  have 
now  taxes  levied  fen-  general  school  purposes 
by  the  state,  and  special  local  purposes  by 
subordinate  local  organizations.  In  levy- 
ing these  taxes  these  bodies  do  not  act  joint- 
ly, but  independently  of  each  other.  Plain- 
tiffs' special  objection  seems  to  be  leveled  at 
the  fact  that  the  same  railrotid  company 
should  have  received  aid  from  both  the  par- 
ish taxpayers  as  a  whole  and  the  taxpayers 
of  one  of  the  towns  through  which  it  passes ; 
but  that  fact  does  not  reach  the  legal  ques- 
tion involved.  If  the  taxpayers  of  the  town 
had  the  legal  right  and  power  to  tax  their 
property  in  aid  of  a  railroad  enterprise,  not- 
withstanding the  fact  that  the  taxpayers  of 
the  parish  had  also  consented  to  tax  their 
property  to  aid  in  the  construction  of  a  rail- 
road enterprise,  they  were  left  free  to  exer- 
cise their  right  and  power  in  the  spedal  di- 
rection they  might  think  best  for  their  local 
benefit  and  interest.  Tliere  was  no  constitu- 
tional or  statutory  restriction  or  limitatitm 
upon  their  action.  They  were  the  best  and 
only  judges  as  to  what  was  most  needed  f<»r 
their  local  requirements,  and,  if  local  inter- 
ests, in  their  judgment,  would  be  best  sub- 
served by  contributing  to  the  construetifm  of 
the  same  railroad  to  which  the  paridi  tax- 
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payers  as  a  whole  bad  consented  to  contrib- 
ute, was  simply  a  matter  of  fact  arising  out 
of  special  local  conditions,  playing  no  legal 
part  whatever  in  the  premises. 

Tlie  plaintiffs,  property  taxpayers  in  the 
town  of  Kuston,  finjoined  the  enforcement, 
with  intei-cst  and  penalties,  upon  their  prop- 
erty, of  a  5-miIl  tax  levied  in  aid  of  the 
construction  of  a  railroad  through  that  town 
by  the  Junction  City,  Alexandria,  &  Shreve- 
port  Railroad  Company.  The  district  court 
rendered  judgment  in  favor  of  the  plaintiffs, 
sustaining  their  injunction  to  the  extent  of 
preventing  the  defendants  from  attempting 
to  sell  the  property  of  plaintiffs  for  the  pur- 
pose of  collecting  the  2  per  cent  penalty. 
It  decreed  that  in  all  other  respects  their 
injunction  was  dissolved,  with  permissi<m 
to  the  defendants  to  proceed  to  the  collection 
of  the  special  tax.  It  furthermore  rejected 
the  demand  filed  in  reconvention,  an^  that 
defendants  pay  costs.  Plaintiffs  appealed, 
and  defendants  prayed  that  judgment  be 
amended  by  allowing  5  per  cent  interest  on 
the  taxes  from  the  date  they  fell  due,  and 
awarding  them  $500  for  damages.  We  think 
the  judgment  appealed  from  should  be 
amended  so  as  to  allow  legal  interest  on  the 
taxes  from  the  date  they  fell  due.  We  do 
not  think  damages  should  be  allowed.  See 
Vicksbitrg,  8.  dc  P.  R.  Go.  y.  TrayUtr,  104  La. 
284,  29  So.  141,  105  La.  748,  »0  So.  117. 

For  the  reasons  assigned,  it  ia  ordered, 
adiudped,  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided,  and  re- 
versed in  so  far  as  it  perpetuates  plaintiffs' 
injunction  restraining  the  tax  collector  from 
payment  of  the  taxes  claimed,  with  legal  in- 
terest thereon  from  the  date  at  which  pay- 
ment thereof  became  due,  and  it  is  now  or- 
dered, adjudged,  and  decreed  that  plaintiffs' 
injunction  in  that  respect  be  dissolved,  with 
permission  granted  to  the  defendants  to  pro- 
ceed with  the  collection  of  the  tax  claimed, 
with  legal  interest  thereon  from  the  date 
that  payment  thereof  became  due,  and  that, 
as  BO  altered  and  amended,  the  judgment  ap- 
pealed from  is  affirmed;  appellants  to  pay 
the  cost  of  the  appeal. 

Petition  for  rehearing  denied  June  28. 
1902. 


Itha  BRIGNAC  at  aL 

V. 

PACIFIC  MUTUAL  LIFE  INSURANCE 
COMPANY  OF  CAMFOKNli,  Plff.  in 
CerOorari. 

(  La  ) 

•1.  In  an  ^plication  for  llf«  tHinr- 

*Headnotea  bj  Pkotostt,  3. 

Nora. — Aa  to  presumption  against  suldde  of 
Insured,  see  also,  in  tbls  series,  Jlutnal  L.  Inn. 
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■nee,  a  negative  atiawer  to  the  qnefitlon 
"Do  j-ou  use  splrltuouB.  malt,  or  vinous 
llqDors?" — la  not  false  wb»  tbe  anawerer 
partakea  of  IntoxIcatloB  Uqaora  only  occa- 
alonally  and  temperately. 

2.  A  clanae  !■  k  llf«  Insnninee  policy 

reading,  "It  I  die  by  my  own  hand  or  act. 
Tolnntarlly  or  involuntarily,  aane  or  Insane," 
— Is  a  mere  ordinary  aulclde  clause,  and  Is 
not  violated  by  an  act  done  vrltbout  suicidal 
Intent. 

S.  The  prononNced  leanlnv  of  out  Jn- 
rlii|»Tad»ce  la  «it«lH«t  AndtMcr  tbat 
ttaere  baa  been  anlddal  InteDt,  where  the 
laetR  will  poaalbly  admit  of  a  different  eon- 
atmctlon. 

4.  Thia  court  !■  extremelr  Ml«etnt 

to  disturb,  on  writ  of  review,  the  findings  of 
fact  of  the  court  of  appeal. 

On  Jtehearinff. 
t8>    Tbe  aaprcuie  court  hma  ^ntkorltr 
to  reTlew  eonclwaloMa  of  fact  reached 
by  the  court  of  appeal,  bat  only  doea  so  in 
exceptional  caaea. 

6.  !■  rcjuthlns  their  eoiieI«alom«  as  to 
whether  a  peraon  has  committed  suicide, 
courta  are  not  tied  down  by  the  rigid  rales 
of  the  criminal  law.  They  are  authorised 
to  act  npoD  circumatantlal,  aa  well  as  direct, 
evidence.  Tbe  presumptiooa  upon  which  they 
act  are  wei^ty,  preeiae,  and  conalatent. 

t.  The  Ae«tli  of  •  pcraoa  re««ltl«K 
from  merphlne  administered  by  bimeelt 
is  In  one  a«iae  death  from  his  cwn  hand,  bat 
It  la  not  necessarily  saiclde. 

8.  The  mere  fact  Itaelf  that  an  appli- 
cation for  laaaranec  may  he  annexed 
to,  and  made  part  of,  the  policy  of  inanrance 
doea  not  carry  with  It  neceaaarlly,  aa  a  con- 
Kequence,  that  all  the  statements  and  dec- 
larations contained  therein  shonld  be  held  to 
be  "warranties,"  Lboush  the  failure  ao  to  an- 
nex the  application  and  make  It  part  of  tbe 
policy  would  leave  them  to  be  dealt  with  as 
"repreaentatioOB." 

O.  Whea  the  altaatlon  la  aneh  la  a 
particular  eaae  aa  will,  aa  a  matter  of 
law,  carry  with  It  forfeiture  of  the 
policy  as  a  penalty,  that  reanlt  will  follow, 
whether  it  has  been  ezpreaaly  atlpnlated  for 
aa  declared  or  not. 
10.  Nothlas  In  the  application  or  pol- 
icy In  thIa  case,  nor  in  the  defendant's 
pleadings,  can  be  held  to  be  admissions  tbat 
tbe  answers  of  the  assured  to  qaeatlons  pro- 
pounded to  bim  by  the  medical  examiner 
were  mere  "repreaentatlona"  In  their  cliar- 
acter. 

fBeliearing  headnotea  hy  Nicholls,  J. 


11.  A  matter  apeclllcally  Inquired 
about  In  a  quvation  propounded  by  an 
insurance  company  to  a  party  seeking  to  ob- 
tain a  policy  of  life  insurance,  and  the  an- 
swer thereto,  are  equal  to  an  agreement  that 
the  matter  inquired  about  Is  material,  and 
any  misrepresentation  in  the  answer  will 
avoid  the  policy,  though  the  matter  may 
not  have  been  really  material  to  tbe  rlslc 
in  the  particular  case.  When  answers  made 
by  a  party  in  his  application  for  a  policy  of 
life  Insnrance  to  questlona  propounded  to 
him  by  tbe  insurance  company  were  such  as 
might  have  influenced  tbe  company  in  de- 
termlnlug  whether  to  accept  tbe  risk  and  In 
determining  what  premlnm  to  charge,  the  an- 
Bwera  muat  be  truthful. 

iProvoaty,  J.,  dtaaentB.) 
(February  15,  1904.) 

APPLICATION  by  defendant  for  a  writ  of 
certiorari  or  of  review  to  reverse  a 
judgment  of  the  Court  of  Appeals  for  the 
Third  Circuit  which  reversed  a  judgment  of 
the  Judicial  District  Court  for  the  Parish  of 
Plp-queminea  in  defendant's  favor,  in  an  ac- 
tion brought  to  enforce  payment  of  the 
amount  alleged  to  be  due  on  a  policy  of  life 
insurance.  Reversed. 

The  facts  are  stated  in  the  opinions. 
Meaara.  Iiewia  ft  Lewis,  for  petitioner: 
In  the  matter  of  insurance  there  is  a 
marked  distinction  between  a  warranty  and 
a  representation,  the  latter  ctmstituting  a 
part  of  the  proposal  for  insurance,  and  the 
former  part  of  the  contract  of  insui^ce. 
The  warranty  need  not  be  material  to  the 
rink,  because  it  is  of  itself  an  implied  a^rree- 
ment  that  the  representations  warranted  are 
material. 

A  representation  is  not  necessarily  a  part 
of  the  contract  of  insurance,  nor  is  it  of  its 
essence ;  but  it  is  rather  something  collat- 
eral or  preliminary,  and  in  the  nature  of  an 
inducement  to  it,  and  it  should  ordinarily, 
by  some  phraseology  of  the  policy,  be  made 
a  part  thereof. 

Weil  V.  JV'eir  I'orifc  L.  Ina.  Co.  47  La.  Ann, 
1405,  17  So.  S&3. 

If  the  application  is  expressly  declared  to 
be  a  part  of  the  polity,  and  the  statements 
in  the  former  are  warranted  to  be  true, 
they  will  be  deemed  material  r^;ai^eas  of 


Co.  V.  Wiswflll,  3fi  Xi.  B.  A.  298,  and  note  on 
page  263;  Johns  t.  Northwestern  Mut.  Belief 
ASBO.  41  L.  B.  A.  687;  Standard  Life  ft  Accl. 
Ina.  Co.  V.  Thornton,  49  L.  R.  A.  116 ;  Brown 
V.  Sun  L.  Ins.  Co.  61  L.  R.  A.  252;  Boynton 
V.  Equitable  Life  Assur.  Co.  62  L.  R.  A.  687; 
and  Cox  v.  Boyal  Tribe  of  Joseph,  60  U  B.  A. 
620. 

For  a  ease  in  this  aeries  holding  that, 
where  a  policy  makes  the  anawers  contained  In 
the  application  warranties,  an  untrue  state- 
ment  concerning  a  matter  tbat  Is  within  the 
personal  Imowledge  of  tbe  applicant  consti- 
tutes a  breach  of  tbe  warranty  and  renders 
66  L.  S.  A. 


tbe  policy  void,  see  Uetropolitan  L.  Ina  Ca 
Dlmick.  62  L.  B.  A.  774. 

For  another  case  holding  that  false  answws 
In  an  application  knowingly  made,  although 
not  material,  will  avoid  tbe  policy,  see  Penn 
Mut.  L.  Ina  Co.  v.  Mechanics'  8av.  Bank  A 
T.  Co.  88  U  B.  A.  88. 

For  a  case  holding  that  accidental  death  of 
an  assured,  resulting  from  taking  poison  to 
frighten  his  wife  Into  giving  him  money,  la 
not  within  the  provision  of  the  policy  that  It 
does  not  Insnre  against  self-deBtruction  or  sui- 
cide, see  Coartemanche  v.  Supreme  Court,  I. 
O.  F.  94  L.  B.  A.  668. 
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the  fact,  and,  if  fslso,  will  defeat  a  recovery 
on  the  policy. 

4  Berrymao,  Digest  haw  of  Ins.  p.  119, 
f  1177;  Metropolitan  L.  Ins.  Co.  v.  Zeigler, 
69  111.  App.  447;  3  Berryman,  Digest  I^w 
of  Ina.  p.  120,  If  1188. 

If  the  warranty  be  a  statement  of  facts, 
it  must  be  literally  true.  If  a  stipulation 
that  a  certain  act  shall  or  shall  not  be  done, 
it  must  be  literally  performed. 

1  Bacon,  Life  Ins.  {  104;  May,  Ins.  S  126; 
Weil  V.  New  York  h.  Ina.  Co.  47  La.  Ann. 
1423,  17  So.  853. 

Applicant  was  bound  to  answer  truUi- 
fuUy;  and,  if  he  was  at  the  time  in  the 
habit  of  using  intoxicants,  no  recoverj- 
could  be  had,  although  he  was  not  using 
them  excessively  or  in  temperately. 

Union  Cent.  L.  Ins.  Co.  v.  Lee,  20  Ky.  L. 
Rep.  839,  47  S.  W.  614 ;  Mutual  L.  Ins.  Co. 
V.  Thomson,  »4  Ky.  2511.  22  S.  W.  87. 

No  particular  form  of  words  is  necessary 
to  constitute  a  warranty. 

Daniels  v.  Hudson  Rirer  F.  Ina.  Co.  12 
CuBh.  416.  59  Am.  Dec.  192:  Ripley  v.  ^tna 
Ins.  Co.  30  N.  Y.  136,  86  Am.  Dec.  362; 
Campbell  v.  New  England  Mut.  h.  Ins.  Co. 
98  Mass.  381;  Netccastle  P.  Ins.  Co.  v.  Mac- 
morran,  3  Dow,  P.  C.  255 ;  Witherell  v.  Maine 
Ins.  Co.  49  Me.  200;  Bacon,  Life  Ins.  104. 

If  the  applicant  makes  any  statement  in 
the  application,  it  must  be  true. 

Jeffries  v.  Economical  Mut.  L.  Ins.  Co.  22 
Wall.  47,  22  L.  ed.  833:  Anderson  v.  Fitz- 
gerald, 4  H.  L.  Gas.  484,  17  Jur.  995;  Case- 
noL-e  V.  British  Equitable  .isaur.  Co.  6  C.  B. 
N.  S.  437;  Ducett  v.  Williams,  2  Cromp.  & 
M.  .348,  4  Tyrw.  240,  3  L.  J.  Exch.  N.  S. 
141;  Price  v.- Phanix  Mut.  L.  Ins.  Co.  17 
Minn.  496,  10  Am.  Rep.  166,  Gil.  473;  11 
Am.  &  £ng.  Enc.  I^aw^  p.  290:  J-ltna  L.  Ins. 
Co.  V.  France,  91  U.  S.  510,  23  L.  ed.  401. 

If  there  is  a  breach  of  warranty  concern- 
ing the  use  of  intoxicating  drinks,  it  is  not 
material  that  the  insured  believe  his  state- 
ments t«  be  true. 

Provident  Bar.  Life  Assur.  8oc.  v. 
Llewellyn,  7  C.  C.  A.  579,  16  U.  S.  App.  405, 
58  Fed.  940;  Malicki  v.  Chicago  Guaranty 
Fund  Life  8oc.  123  Mich.  148,  81  N.  W. 
1073;  Germier  v,  Springfield  F.  <t  U.  Ins. 
Co.  109  La.  341,  33  So.  361. 

Where  the  application  for  life  insurance 
is  expressly  declared  to  be  part  of  the  policy, 
and  the  statements  therein  contained  are 
warranted  to  be  true,  such  statements  will 
be  deemed  material,  whether  they  are  mate- 
rial or  not;  and  if  shown  to  be  false  there 
can  be  no  recovery. 

Continental  L.  Ins.  Co.  v.  Rogers,  119  111. 
474,  69  Am.  Bep.  810,  10  N.  E.  242;  Ripley 
T.  /Etna  Ina.  Co.  30  X.  Y.  142,  86  Am.  Dee. 
362 ;  Barieau  v.  Phtrnix  Mut.  L.  Ins.  Co.  67 
X.  Y.  695;  HoMC  Mut.  Lift:  .4wo.  v.  Hitles- 
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pie,  110  Pa.  84,  1  Atl.  340;  Conneetiout  Mut. 
L.  Ins.  Co.  V.  Pyle,  44  Ohio  St.  19,  68  Am. 
Rep.  781,  4  N.£.46d;  Alabama  Gold  L.Ina. 
Co.  V.  Johnson,  80  Ala.  467,  60  Am.  Rep. 
112,  2  So.  125;  May,  Ins.  156;  Cooke,  Ufe 
Ins.  p.  26,  S  15;  Pctitpain  v.  Mutual  Re- 
sci-ve  Fund  Life  Aaso.  52  La.  Ann.  504,  21 
So.  113;  Hartvell  v.  Alabama  Gold  L.  Ins. 
Co.  33  La.  Ann.  1353,  39  Am.  Rep.  294;  Nea 
York  L.  Ina.  Co.  v.  Fletcher,  117  U.  S.  819, 
29  L.  ed.  934,  6  Sup.  a.  Rep.  837. 

Even  though  an  insurance  policy  may  con- 
tain DO  provision  that  a  breach  of  warranty 
shnH  so  affect  it  as  to  nullify  the  policy  or 
entitle  the  insurer  to  claim  a  forfeiture  of 
the  premiums  paid,  there  can  be  no  question 
that  a  breach  of  warranty  entitles  the  in- 
tturor  to  rescind  the  contract,  if,  after  being 
apprised  of  the  breach,  he  elects  to  do  so 
within  a  reasonable  time. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  028; 
Vamors  v.  Union  Marine  Ins.  Co.  104  La. 
349,  81  Am.  St.  Rep.  128,  28  So.  926. 
On  mtiiion  for  rehearing. 

An  application  for  insurance  and  the  rep- 
resentations therein  made,  by  being  incorpo- 
rated into  the  insurance  contract,  become 
thereby  warranty  clauses,  and  the  question 
of  their  materiality  is  thereby  eliniinated; 
nnd  the  simple  violation  of  them,  or  any  one 
of  them,  vitiates  the  contract. 

(loldtnan  v.  North  British  Mercantile  Ins. 
Co.  48  La.  Ann.  225,  19  So.  132;  Metropoli- 
tan L.  Ins.  Co.  v.  Zeigler,  69  III.  App.  447 ; 
Union  Cent.  L.  Ins.  Co.  v.  Lee,  20  Ky.  L. 
Rep.  840,  47  S.  W.  614;  Mutual  L.  Ina.  Co. 
V.  Thomson,  94  Ky.  259,  22  S.  W.  87; 
Continental  L.  Ins.  Co.  v.  Rogers,  119  111. 
474,  69  Am.  Rep.  810,  10  N.  E.  242;  Ripley 
V.  A'fflo  Ina.  Co.  '30  N.  Y.  142,  86  Am.  Dec. 
3«2;  Barteau  v.  Phasnix  Mut.  L.  Ina.  Co. 
67  N.  Y.  695 ;  Germier  v.  Bpringfleld  F.  A 
M.  Ins.  Co.  109  La.  341.  33  Bo.  361 ;  tfalteibt 
v.  Chtoago  Owmmty  Fwnd  Life  Boe.  123 
Mich.  148,  81  N.  W.  1073. 

The  distinction  between  warranties  and 
rcpreBentations  is  that  the  latter  must  be 
true  so  far  as  they  are  material  to  the  risk ; 
they  are  material  when  the  truth  would  have 
induced  the  insurer  to  have  refused  the  risk, 
or  to  have  charged  a  higher  premium.  A 
warranty  must  be  true  in  every  respect, 
and  no  question  can  arise  as  to  its  mate- 
riality. 

Mutual  Btn.  L.  Ins.  Co.  v.  Miller,  39  Ind. 
475;  NiroU  v.  American  Ins.  Co.  3  Woodb. 
&  M.  529,  Fed.  Cas.  No.  10,2i)9;  Dewees  v. 
Manhattan  Ins.  Co.  34  N.  J.  L.  244;  Cobb  v. 
Covenant  Mul.  Ben.  .Aaso.  153  Mass.  176, 
10  L.  R.  A.  666,  25  Am.  St.  Rep.  619,  26  N. 
E.  230;  Goldman  v.  North  British  Mercan- 
tile Ins.  Co.  48  La.  Ann.  226,  10  So.  132; 
1  Bacon,  Life  Inn.  S  104;  Ma;,  Ins.  |  126; 
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Weil  V.  iVew  York  L.  Ina.  Co.  47  In.  Ann. 
1423,  17  So.  853. 

Where  a  life  insurance  policy  specifies 
that  it  is  issued  "in  consideration  of  the 
statements  and  agreements  in  the  applica- 
tion for  the  policy,  which  are  hereby  made 
a  part  of  this  contract,"  the  application  con- 
stitutes n  part  of  the  contract. 

Parish  v.  Mutual  Ben.  L.  Ins.  Co.  17 
Tex.  Civ.  App.  457,  49  S.  W.  153. 

It  is  only  essential,  in  determining  the 
question  of  suicide  vel  non,  that  the  evi- 
dence preponderate  against  the  presumption 
of  accident. 

Bachmeyer  v.  Mutwil  Reserve  Fund  Life 
Asso.  87  Wis.  337,  58  N.  W.  399. 

.Meaara.  R.  Le«  Oarlaad  and  E.  B.  Dn- 
bvlaaon,  for  defendants  in  certiorari: 

The  same  rules  of  interpretation  apply 
to  contracts  of  innurance  as  to  other  written 
instrumenta. 

TAverpool  <S>  L.  d  O.  Ins.  Co.  v.  Kearncff, 
180  U.  S.  135,  136,  45  L.  ed.  462,  463,  21 
Sup.  Ct.  Rep.  326;  Jlay,  Ina.  S  172. 

As  exception  strengthens  the  force  of  a 
law  in  cases  not  excepted,  so  enumeration 
weakens  it  in  cases  not  enumerated. 

Bishop,  Statutory  Crimes,  S§  245,  249. 

Forfeitures  are  not  favored,  and  contracts 
of  insurance  are  to  be  construed,  where  the 
language  employed  leaves  room  for  con- 
struction, in  favor  of  the  assured  and 
againet  the  insurer. 

May,  Ins.  176,  176;  Liverpool  d  L.  d  0. 
Ina.  Co.  Y.  Kearney,  180  U.  S.  136,  45  L.  ed. 
462,  21  Sup.  Ct.  Rep.  326;  London  Aaaur. 
Co.  V.  Gompanliia  de  Moagens  do  Barreiro, 
167  U.  S.  159,  160,  42  L.  ed.  120,  17  Sup.  Ct. 
Rep.  78S;  Goodwin  v.  Provident  Bav.  Life 
Aaaur.  Aaao.  97  Iowa,  226,  32  L.  R.  A.  473, 
60  Am.  St.  Rep.  416,  66  N.  W.  157;  3fc- 
Master  v.  New  York  L.  Ins.  Co.  183  U.  S. 
40,  46  L.  ed.  73,  22  Sup.  Ct.  Rep.  10;  Dar- 
rmo  V.  Family  Fund  8oe.  116  N.  Y.  537, 
6  L.  R.  A.  405.  15  Am.  St.  Rep.  436,  22  N. 
E.  1093. 

A  warranty,  in  a  contract  of  insurance,  is 
a  "statement  or  stipulation  upon  the  literal 
truth  or  fulfilment  of  which,  in  the  intention 
of  the  parties,  the  validity  of  the  contract  is 
made  to  depend."  Conversely,  therefore, 
any  statement  or  stipulation,  in  a  policy  of 
insurance,  upon  the  literal  truth  or  fulfil- 
ment of  which  the  validity  of  the  policy  is 
not  made  to  depend,  fa  not  a  warran^. 

May,  Ins.  156,  167;  Supreme  Council, 
R.  A.  T.  Braaheara,  80  Md.  624,  73  Am.  St. 
Rep.  260,  43  Atl.  866;  Wilkina  v.  Tobacco 
I-na.  Co.  30  Ohio  St.  317,  27  Am.  Rep.  456; 
ConiineHtal  L.  Ina.  Co.  v.  Rogers,  69  Am. 
Rep.  810,  and  note,  110  111.  474,  10  N.  E. 
242;  Continental  L.  Ina.  Co.  v.  Yung,  3 
Am.  St.  Rep.  636,  note,  113  Ind.  159,  15  N. 
E.  220;  Uoulor  t.  Amertcan  L.  Ina.  Co.  Ill 
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U.  S.  335,  341.  28  L.  ed.  447,  449,  4  Sup. 
Ct.  Rep.  466. 

The  question,  "Do  you  use  spirituous, 
malt,  or  vinous  liquors?" — directs  the  mind 
of  the  person  questioned,  not  to  an  occa- 
sional or  incidental  use,  but  to  an  habitual 
or  excessive  use. 

May,  Ins.  pp.  379,  637,  638,  notes;  Stand- 
ard Dictionary,  words.  Use  and  Habit; 
Union  Mut.  L.  Ina.  Co.  v.  Reif,  38  Am.  Rep. 
613,  and  note,  36  Ohio  St.  596. 

A  negative  answer  to  such  a  question  is 
not  false  when  the  answerer  partakes  of  in- 
toxicating liquors  only  occasionally  and 
temperately. 

Chamhera  v.  Uorthumtem  Mut.  L.  Ina. 
Co.  64  Minn.  406.  S8  Am.  St.  Rep.  540,  07 
N.  W.  367. 

Where  suicide  is  set  up  aa  a  defense  to  an 
action  on  a  policy  of  lite  insurance,  the  bur- 
den of  proof  is  upon  the  defendant;  and,  to 
sustain  the  plea  if  circumstantial  evidence 
is  relied  upon,  it  must  exclude  every  rea- 
sonable hypothesis  if  death  is  other  than  by 
suicide. 

Bwfnton  v.  Equitable  Life  Aasur,  8oc.  105 
La.  202,  52  L.  R.  A.  687,  29  So.  490;  Leman 
V.  ManJiattan  L.  Ins.  Co.  46  La.  Ann.  1189, 
24  L.  R.  A.  589,  49  Am.  St.  Rep.  348,  15 
So.  388;  Phillips  v.  Louisiana  Equitable  L. 
Ins.  Co.  26  La.  Ann.  404,  21  Am.  Rep.  549; 
May,  Ins.  S  325;  Supreme  Council,  R.  A.  v. 
Braaheara,  80  Md.  634,  73  Am.  St.  Rep.  248, 
43  Atl.  866;  Supreme  Concktve,  I.  0.  H.  v. 
Miles,  84  Am.  St.  Rep.  64S.  note,  02  Md. 
613,  48  Atl.  845. 

A  condition  in  a  life  insurance  policy  that 
it  sball  be  void  if  the  assured  die  by  his 
own  hand  or  act,  voluntarily  or  involunta- 
rily, sane  or  insane,  has  no  application  where 
the  assured  kills  himself  by  accident. 

Penfold  v.  Universal  L.  Ins.  Co.  85  N.  Y. 
317,  39  Am.  Rep.  660;  Supreme  Conclave, 
I.  0.  H.  V.  Miles,  84  Am.  St.  Rep.  642,  note, 
92  Md.  613,  48  Atl.  845;  May,  Ins.  S  307; 
19  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  77. 

PvoToaty,  J.,  delivered  the  (pinion  of 
the  court: 

This  suit  is  on  a  policy  of  life  insurance. 
It  is  before  this  court  on  a  writ  of  review 
to  the  court  of  appeals. 

The  defenses  are  that  the  insured  commit- 
ted suicide,  and  that  he  did  not  answer 
truly  to  the  questions  in  his  application  for 
the  policy,  with  reference  to  his  being,  or 
having  been,  a  user  of  spirituous  liquors,  and 
that,  as  a  consequence,  the  policy  has  been 
forfeited  under  its  express  terms. 

l^e  questions  and  answers  referred  to  are 
the  following; 

Q.  Do  you  use  spirituous,  malt,  or  vinous 
liquors?  ^  ■ 
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Q.  State  the  average  quantity  you  use 

each  dav. 
A.  No. 

Q.  Have  you  at  any  time  used  them  to 
exoesH  (give  full  particulars)  ? 

A.  No. 

Q.  Are  you  now  or  did  you  intend  to  be- 
come engaged  in  the  sale  of  the  same! 
A..  No. 

The  court  of  appeals  found  that  these 
questions  directed  tlie  mind  of  the  applicant 
for  insurance,  not  to  an  occasional  or  inci- 
dental use,  but  to  an  habitual  or  excessive 
use,  and  that  a  negative  answer  to  the  ques- 
tion, ''Do  you  U;e,  spirituous,  malt,  or  vinous 
liquors?" — is  not  false  when  the  answerer 
partakes  of  intoxicating  liquors  only  occa- 
sionally and  temperately;  and  the  court 
fotind  that  the  drinking  of  the  insured  was 
of  the  latter  character.  The  court  cites  May 
on  Insurance,  pp.  379,  637,  638,  notes ; 
Standard  Dictionary,  words.  Use  and  Habit  ; 
Union  Mat.  L.  Ina.  Co.  v.  Reif,  30  Ohio  St. 
500,  38  Am.  Rep.  613,  and  note,  pp.  615, 
616;  Chambers  v.  NortHtcettem  Mut.  L.  In». 
Co.  64  Minn.  495,  58  Am.  St.  Rep.  549,  67 
N.  W.  307. 

This  ruling  was  correct,  we  think,  both  on 
the  facts  and  on  the  law. 

On  the  question  of  suicide,  the  court  held 
that  a  clause  reading,  "If  I  die  by  my  own 
hand  or  act,  voluntary  or  involuntary,  sane 
or  insane,"  was  a  mere  ordinary  suicide 
clause,  and  was  not  violated  by  an  act  not 
done  with  suicidal  intent.  The  court  cite* 
Penfold  v.  Universal  L.  Ina.  Co.  85  N.  Y. 
317,  39  Am.  Rep.  060;  Supreme  Conclave, 
I.  O.  H.  v.  Miles,  84  Am.  St.  Rep.  note, 
pp.  542,  551  (92  Md.  613.  48  Atl.  845)  ; 
Ifay,  Ins.  8  307 ;  10  Am.  ft  Sng.  Ene.  Law, 
2d  ed.  p.  77. 

Wibh  this  ruling,  again,  we  fully  omcur. 

With  the  court's  ruling  on  the  facta  on  the 
question  of  suicide,  we  are  not  so  well  sat- 
isfied. On  this  point  we  are  much  impressed 
by  the  very  strong  showing  made  in  relator's 
brief.  However,  in  view  of  the  extreme  re- 
luctance of  this  court  to  disturb  on  »Tit  of 
review  the  findings  of  fact  of  the  court  of 
appeals,  and  considering  the  pronounced 
leaning  of  our  jurisprudence  against  finding 
that  there  has  been  suicidal  intent  where  the 
facts  will  possibly  admit  of  a  diffprent  con- 
struction (Uoynton  v.  Equitable  Life  Assur. 
Co.  105  La.  202,  52  L.  R.  A.  687.  29  So.  490; 
Lemati  v.  Ifanhnttan  /us.  To.  40  I^a.  Ann. 
1189,  24  L.  R.  A.  589.  49  Am.  St.  Rep.  348, 
15  So.  388;  PhiHtps  v.  Louisiana  Equitable 
L.  Ina.  Co.  26  La.  Ann.  404.  21  Am.  Rep. 
540))  we  have  condudecl  not  to  di»turb  the 
judgment. 

The  judgment  of  the  court  of  appeals  ia 
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affirmed,  and  the  writ  of  review  is  now  dis- 
niis»ed  at  the  cost  of  the  applicant. 

A  petition  for  rehearing  having  been  Aled, 
IflekollB,  J.,  on  May  9.  1904,  handed  down 
the  following  additional  opinion: 

Defendant  presses  upon  us  that  the  con- 
clusion reached  by  the  court  of  appeals  as 
to  whether  or  not  the  insured  had  commit- 
ted suicide  was  not  sustained  by  the  testi- 
mony in  the  record,  and  calls  upon  us  to 
set  it  aside. 

We  have  the  unquestionable  authority, 
where  cases  are  brought  before  us  through 
writs  of  review,  to  review,  not  only  the  con- 
clusions of  law  reached  by  the  court  of  ap- 
peals, but  also  those  of  fact;  and  we  would 
not  hesitate  doing  so  where,  in  our  judgment, 
the  exercise  of  such  authority  would  be  man- 
ifestly proper.  It  is,  however,  obvious  that 
this  court  was  not  intended  to  be  made  an 
appellate  court  through  a  mere  change  in 
the  form  of  the  proceedings  by  which  cases 
which  have  been  decided  below  should  reach 
us.  The  Constitution  did  not  contemplate 
making  it  our  duty  to  take  up  and  dispose 
generally  of  cii.ses  which  in  character  and 
amount  would  fall  below  our  regular  appel- 
late jurisdiction.  A  case  should  present  very 
e.'^ceptional  features  to  induce  us  to  do  so. 

We  do  not  attempt  to  lay  ddwn  any  rule 
on  that  subject,  but  will  leave  each  case 
brought  up  to  he  tested  by  its  own  special 
features,  fltatc  ex  rel.  Satcho  v.  Criminal 
Dist.  Judge.  49  La.  Ann.  235,  21  So.  690. 

We  do  not  think  the  situation  of  this  par- 
ticular cn.se  makes  it  one  for  exceptional 
action.  The  court  of  appeals  evidently  gave 
to  the  testimony  adduced  proper  attention. 
The  correctness  of  its  conclusion  was  not 
acquiesced  in  as  a  matter  of  course  by  this 
court  on  the  original  hearing.  Our  opinion 
shows  the  testimony  was  closely  scrutinized 
and  considered,  but  that,  while  we  were 
nuieh  impressed  by  the  view  of  that  testi- 
mony submitted  to  us  by  opposing  counsel, 
we  were  not  sufficiently  so  to  declare  that 
the  conclusions  of  fact  which  were  re«che<l 
by  the  court  of  appeals  were  so  clearly  wrong 
as  to  call  for  a  reversal  of  the  judgment. 
Wc  have  on  this  rehearing  examined  the 
testimony  again  with  the  same  result.  The 
testimony  adduced  certainly  discloses  a  num- 
ber of  suspicious  circumstances  tending  to 
establish  that  the  assured  committed  suicide, 
but  matters  were  left  enough  in  doubt  on 
the  subject  to  have  warranted  the  court  be- 
low in  discarding  that  theory.  The  case  on 
the  facts,  we  think,  is  too  close  for  us  to 
interfere.  We  take  occasion,  however^  to  say 
that,  in  determining  whether  or  not  a  party 
has  committed  suicide,  courts  can  act  on 
circumstantial  evidence  a»  weU^s  on  direct 
evidence  and  testin^g^^jg^gjiQoWgVe* 
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down  in  tiie  application  of  the  same  by 
the  rigid  rules  of  the  criminal  law.  The 
law  requires,  however,  that  the  presumptioiu 
upon  which  they  act  shall  be  weighty,  pre- 
cise, and  consistent.    Civ.  Ck>de,  art.  2288. 

In  the  present  case  we  think  the  deceased 
came  to  his  deaUi  by  opium  poisoning,  but 
whether  it  was  taken  by  himself  is  not 
shown  J  nor  is  it  shown,  if  takm  himself, 
whether  tHuB  was  done  for  f^e  purpose  of 
producing  death,  or  injudiciously,  and  for 
the  sake  of  obtaining  relief  of  some  kind. 
There  was  some  evidence  Introduced  (though 
not  very  strong  in  character)  on  which  the 
latter  tiieoiy  may  have  been  predicated.  If 
the  opium  was  taken  by  himself  for  the  pur- 
pose of  obtaining  relief,  while  in  one  sense 
it  oonld  be  aaid  that  he  bad  "come  to  his 
death  by  bis  own  hand,"  it  could  not  be 
said  that  he  had  committed  "auidde."  KUng 
T.  Meuotu'  Fraternal  Aod.  Atao.  104  La. 
760.  29  So.  332. 

The  district  judge  rendered  judgment  in 
favor  of  the  defendant  on  the  ground  that 
the  answers  made  by  the  insured,  Armand 
Brignac,  to  the  questions  asked  by  the  med- 
ical «caminer  of  the  defendant,  were  untrue, 
and  that  in  making  such  answers  he  was 
guilty  of  a  breach  of  the  wammties  of  the 
polity.  The  court  of  appeals  took  a  dif- 
ferent view,  being  of  the  opinicm  that  the 
statements  made  by  Armand  Brignac  were 
mere  representations,  and  that  the  answers 
given  were  not  material  to  the  risk,  and 
were  true  fnun  the  standpoint  of  the  in- 
tended scope  of  the  questions  asked. 

The  policy  of  insunmce  itself  is  on  the 
first  of  four  pages.  On  the  second  page 
there  are  printed  three  headings — the  first 
being  "Benefits,  Conditions,  and  Values" 
(referred  to  in  the  forgoing  pages  of  this 
policy)  ;  the  second,  "Schedule  of  Policy 
Values"  (tliis  schedule  applies  to  this  policy 
only  if  free  fAnn  indebtedness;  but  such 
indebtedness  may  be  paid  at  any  time  before 
policy  values  are  payable) ;  the  third,  "Sched- 
ule of  Extended  Insurance."  Under  these 
different  headings  are  subordinate  headings 
or  entries.  Under  the  heading  "Benefits, 
Conditions,  and  Values,"  for  instance,  are 
the  subheadings,  "Incontestability,"  "Pay- 
ment of  Premiums,','  "Dividends,"  "Assign- 
ment," "Change  of  Beneficiary,"  "Service  in 
War,"  "Error  in  Age,"  "Alterations," 
"Loans,"  and  "Values  and  Additions."  On 
the  third  page  the  first  heading  is:  "Appli- 
cation for  Insurance  to  the  Pacific  Mutual 
Life  Insurance  Company  of  California." 
Under  this  heading,  in  small  type,  is  print- 
ed the  following :  "I  apply  for  a  contract  or 
policy  of  life  insurance,  which,  if  tendered, 
I  agree  to  accept,  and  as  consideration  there- 
for ofi'er  this  application,  which  includes 
answers  to  the  medical  examiner,  and  which 
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u  true  and  warranted.  I  agree  that  a,vy  pol- 
i^  which  may  be  granted  upon  this  a^liea- 
tion  shall  not  be  in  force  until  the  actual 
payment  to  and  acceptance  of  the  premium 
by  said  company  or  its  authorized  agent 
while  I  am  in  the  same  condition  of  health 
as  herein  stated.  I  warrant:  That  if  I  die 
within  two  years  from  the  date  of  audi  pol- 
icy in  consequence  of  having  engaged  in  any 
specially  hazardous  occupation  or  employ- 
ment (tlie  specially  hazardous  occupations 
or  onployments  herein  referred  to,  are  the 
handlii^  of  electric  wires  or  dynamos, 
blasting,  mining,  submarine  labor,  aeronaut^ 
ic  asoensionS;^  Artie  explorations,  the 
manufacture,  himdling  and  transportation 
of  highly  explosive  or  infiammi^le  sub- 
stances, service  upon  any  railroad  train  or 
in  switching  and  coupling  cars,  or  on  any 
steam  or  other  vessel)  without  first  de- 
taining written  permission  of  the  oompany, 
signed  by  its  president  or  vice  prmident,  and 
secretary  or  assistant  aeeretary,  then  such 
policy  shall  be  null  and  void;  that  if  I  die 
in  consequence  of  having  violated  law,  or 
by  my  own  hand,  or  act,  volimtary  or  invol- 
untary, sane  or  insane,  during  such  two 
years,  the  only  liability  under  said  policy 
shall  be  for  the  net  reserve  held  thereon 
computed  according  to  the  Combined  Experi- 
ence Table  of  Mortality,  with  interest  at  4 
per  cent  per  annum ;  that  in  any  distribu- 
tion of  surplus  or  apportionment  of  divi- 
dends, the  principles  and  methods  which 
may  be  adopted  by  the  company  for  sudi 
distribution  or  apporti<mmeDt,  and  its  de- 
tei-minatioD  of  the  amount  equitably  belong- 
ing to  any  contract  which  may  be  issued 
under  this  application,  shall  be  and  are 
hereby  ratified  and  accepted  by  and  for  every 
person  who. shall  have  or  claim  any  inter- 
est under  the  ocmtract  now  proposed;  that 
dui-ing  the  first  year  succeeding  the  ^te  of 
any  policy  which  may  be  issued  hereunder, 
tho  reserve  value  shall  be  computed  upon 
the  Combined  Experience  Table  of  Mortality 
with  interest  at  4  per  cent  per  annum  for 
the  term  rate;  that  prompt  notice  of  the 
death  of  the  insured  shall  be  given  to  the 
company,  and  formal  proofs  on  the  com- 
pany's blanks  be  made  within  one  year  after 
death,  and  no  suit  upon  said  policy  shall  be 
sustainable  unless  commenced  within  such 
year;  that  such  policy  shall  lapse  and  be 
void  if  any  premium  or  instalment  thereon 
is  not  paid  as  therein  provided,  and  that 
then  all  previous  payments  shall  be  for- 
feited to  the  company  except  as  herein  other- 
wise provided;  and,  further  in  consideration 
of  the  premises,  it  is  understood  and 
agreed  that  all  right  or  claim  for  temporary 
insurance  or  any  other  surrender  value  than 
that   provided   in   such   policy  is  hereby 
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by  the  sUfcate  of  any  other  state  or  not, 
and  such  contract  shall  be  held  and  con- 
strued at  all  times  and  placea  to  bave  been 
made  in  the  city  of  San  Frandsco^  state  of 
California." 

Below  thie,  to  the  left,  are  ten  paragraphs, 
opposite  to  which,  to  the  right,  are  open 
spaces  to  be  filled  up  by  the  party  making 
the  application;  for  instance: 

"1.  Name  of  the  person  whose  life  is  pro- 
posed for  insurance. 

**2.  Occupation.  If  more  than  one,  state 
all. 

"8.  .   .  . 

"4.  .    .  . 

"5.  .    .  . 

"10.  Do  you  understand  and  agree  that 
only  the  officers  at  the  home  office  have  au- 
thority to  determine  whether  or  not  an  in- 
surance contract  shall  issue  on  any  applica- 
tion, and  that  th^  act  only  on  the  state- 
ments and  representations  in  the  applica- 
tion, and  that  no  statements,  representa- 
tions, or  information  made  or  given  by  or  to 
the  person,  soliciting  or  taking  this  applica- 
tion for  insurance,  or  to  any  other  person, 
shall  be  binding  on  the  company,  or  in  any 
manner  affect  its  rights,  unless  such  state- 
ments, representations,  or  information  be  re- 
duced to  writing  and  presented  to  the  officers 
of  the  company  at  the  home  office  in  this 
application!" 

The  spaces  opposite  to  these  numbers  are 
filled  with  appropriate  entries.  Opposite  to 
the  number  "10"  is  the  entry,  "Yes." 

Just  beneath  the  copy  of  the  application 
with  its  entries,  and  connected  with  it,  is  a 
heading,  "Questions  to  be  Asked  by  the  Med- 
ical Examiner,"  and  under  it  to  the  left  are 
the  questions  asked,  grouped  under  numbers, 
while  to  the  right  are  the  answers  given. 

The  following  questions  appear  imder  the 
number  "13,"  with  the  answers  f^ven  there- 
to: 

"A,  Do  you  use  spirituous,  malt  or  vinous 
liquors  I   If  BO,  what  kind  T  No. 

"Spirituous?  No.  MaltT  No.  Vinous? 
No. 

"B.  State  the  average  quantity  you  use 
each  day.  No. 

"C.  Have  you  at  any  time  used  them  to 
excess.   If  so,  give  full  particulars.  No. 

"D.  Are  you  now  or  do  you  intend  to  be- 
come engaged  in  or  connected  with  the  sale 
of  the  samel  No." 

The  policy  itself  commences  with  the 
words  "The  Pacific  Mutual  Life  Insurance 
Co.  of  California,  in  consideration  of  the  ap- 
plication for  this  policy  which  is  made  a 
part  of  this  contract  (a  copy  of  which  is 
hereto  annexed)  and  of  the  payment  In  ad- 
vance of  the  sum  of  .  .  .  hereby  insures 
the  life  of  Armand  Brignac.  .  .  .  The 
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benefits,  conditions,  and  values  on  the  next 
page  of  this  policy  are  hereby  made  a  part 
hereof.   .  . 

We  think  the  grounds  upon  which  the  j 
court  of  appeals  reached  its  concIusicRts  had 
best  be  stated  in  the  language  of  the  eoort 
itaelf,  which  was  as  follows:  "Defendant 
contmds  that  the  answers  of  the  assured  in 
relation  to  his  use  of  intoxicants  were  not 
representations,  but  were  affirmative  war- 
ranties, a  simple  violation  of  which  was  a 
breach  of  warranty,  avoiding  the  policy.  We 
may  aay  at  the  outset.  If  these  answers  of 
the  assured  to  the  medical  examiner  in  re- 
lation to  the  use  of  intoxloants  are  consid- 
ered as  affirmative  warranties,  their  viola- 
tion, whether  material  or  immaterial  to  the 
risk,  under  the  well-established  jurispm- 
dence  of  this  state,  operates  an  avoidance  (tf 
tlio  policy.  The  question  is.  Are  they  repre- 
sentations or  warranties?  It  will  be  noted 
that  the  b^inning  of  the  application  whidi 
refers  to  the  answers  made  to  the  medioal 
examiner  reads:  1  apply  for  a  contract  or 
policy  of  life  insurance,  which,  if  tendered, 
I  agree  to  accept,  and,  as  a  consideration 
therefor,  offer  this  application,  which  in- 
cludes answers  to  the  medical  exanuner,  and 
which  is  true  and  warranted.'  It  is  diffl-  t 
cult  to  say  to  what  these  words  'whidt 
is  true  and  warranted'  have  reference. 
It  would  seem  that  these  words  'wfaldi  is* 
refer  to  the  applioation,  and  not  to  the  an- 
swers made  to  the  medical  examiner.  Tak- 
ing, however,  these  words  'true  and  wax- 
ranted'  as  referring  to  the  answers  to  the 
medical  examiner,  it  will  be  observed  that 
there  is  uo  penalty  or  forfeiture  attached  to 
them  in  case  of  the  false  assertions  of  the 
<is8ured  in  reference  thereto.  It  is  well 
known  that  in  most  every  contract  of  in- 
surance, when  a  warranty  is  intended  to  be 
stipulated,  a  forfeiture  clause  is  provided  as 
a  penalty  for  a  violation  the  warranty. 
There  is  a  reason  for  this,  as  the  officers  of 
the  company  are  those  who  prepare  the  con- 
tract, and  it  is  easy  for  them  to  make  its 
provifaions  clear  and  explicit.  Whether  the 
stipulations  are  intended  to  be  representa- 
tions or  warranties,  the  contract  should  be 
90  drawn  as  to  leave  no  room  for  construc- 
tion or  interpretation. '  In  determining  the 
question  as  to  whether  or  not  the  answers 
to  the  examiner  were  intended  to  be  affirma-  ■ 
tive  warranties  or  representations,  it  will 
be  observed  in  connection  therewith  that,  as 
to  the  promissory  warranty  which  appears 
in  the  application  as  to  the  future  conduct 
of  the  assured  (should  he  engage  in  some 
hazardous  occupation  without  the  express 
permission  of  the  company),  it  is  distinctly 
provided  that  in  such  case  the  policy  shall 
be  null  and  void.    Hence  there  is  no  doubt 
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promiBsory  warranty  was  intended  to  be 
stipulated,  but  it  will  be  noted  that  the 
forfeiture  clause  is  distioctlj  provided.  Why 
this  provision  of  forfeiture  for  the  promis- 
sory warranty,  and  its  absence  as  to  the 
answers  to  the  medical  examiner,  if  these 
were  intended  as  affirmative  warranties  T 
Comparing  these  two  provisions  in  the  appli- 
cation, if  the  answers  to  the  examiner  were 
intended  as  affirmative  warranties,  the  for- 
feiture clause  in  reference  thereto  becomes 
conspicuous  by  its  absence.  The  use  of  the 
forfeiture  clause  is  held  by  some  tertwriters 
to  be  essential  to  the  avoidance  of  the  policT'. 
May,  Ins.  S  Hence  the  underwriter  is 

to  be  presumed  to  know  of  the  importance 
of  this  clause,  and  it  is  fair  to  suppose  it 
would  have  been  inserted  as  a  penalty  for 
the  violation  of  answers  to  the  examiner  if 
they  had  been  intended  as  affirmative  war- 
ranties. If  the  wording  of  the  application 
above  quoted  and  commented  upon  should 
leave  a  doubt  as  to  whether  the  answers  to 
the  examiner  were  intended  as  warranties, 
another  part  of  the  application  makes  clear 
what  the  intention  of  the  parties  was  in  ref- 
erence thereto,  and  convinces  us  that  these 
answers  were  intended  as  representations, 
and  not  as  affirmative  warranties.  Under 
heading  No.  10  of  the  application,  quoted 
above  in  fall,  we  find  that  these  answers 
given  to  the  soliciting  agent  of  the  company 
are  characterized  as  'representations.'  The 
application  therefore  determines  and  fixes 
tile  character  of  these  answers  as  represen- 
tations, and  not  as  affirmative  warranties. 
As  before  stated,  the  application  is  annexed 
to  the  policy  to  be  a  part  of  the  contract  of 
insurance.  Tiie  next  question  is.  Does  the 
declaration  in  the  policy  that  the  application 
is  made  a  part  thereof  make  the  statements 
and  representations  in  the  application  strict 
warranties,  a  simple  violation  of  which 
avoids  the  policy?  The  rule  of  law  is  that, 
when  the  application  is  declared  a  part  of 
the  policy,  they  are  virtually  read  into  and 
imported  into  the  contract  of  insurance.  As 
we  understand  the  law,  however,  they  are 
imported  into  the  policy  such  as  tiiey  are. 
Thfiy  are  imported  therein  as  representa- 
tions, and  are  not  by  that  fact  transferred 
into  strict  warranties.  They  retain  their 
feature  of  representations,  and,  being  an- 
nexed to  the  policy,  they  form  one  contract 
therewith,  and  they  must  be  construed  and 
interpreted  in  connection  with  the  language 
uwd  in  the  poUtiy  to  ascertain  the  meaning 
of  the  pities  in  lelation  thereto.  Defend- 
ant, in  support  of  its  contention  that  these 
answers  were  Intended  as  warranties,  refers 
ua  specially  to  Weil  t.  2feu>  York  L.  fna. 
Co.  47  La.  Ann.  1406,  17  So.  863.  In  that 
case  the  application  contained  the  following 
elatue,  vw.:  That  the  statements  and  rep- 
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resentatiouB  contained  in  the  foregoing  ap- 
plication, together  with  the  declarations 
made  by  me  to  the  medical  examiner,  shall 
be  the  basis  of  the  contract  between  me  and 
the  New  York  Life  Insurance  Company ;  that 
I  hereby  warrant  the  same  to  be  full,  com- 
plete, and  true,  whether  written  by  my  own 
hand  or  not,  this  warranty  being  a  condition 
precedent  to  and  a  consideration  for  the 
policy  which  may  be  issued  thereon.*  The 
policy  in  that  case  also  contains  a  similar 
provisitm,  viz. :  '  This  contract  is  made  in 
consideration  of  the  written  application  for 
this  bond  policy,  and  of  the  agreements, 
statements,  and  warranties  thereof,  which 
arc  hereby  made  a  part  of  this  contract,' 
etc.  By  the  very  language  used  by  the  par- 
ties therein  it  is  clear  that  both  in  the  appli- 
cation and  in  the  poli^  the  declarations  and 
agreements  were  specially  made  warranties 
and  part  of  the  contract  of  insurance.  The 
application  declares  that  the  representa- 
tions are  warranties,  and  are  to  be  taken  aft 
a  condition  precedent  to  and  in  considera- 
tion for  the  issuance  of  the  policy.  The  pol- 
icy likewise  dedaree  and  characterizes  these 
agreements  aa  warranties.  The  intention  of 
the  parties  is  therefore  clear  to  the  effect 
that  warranties  were  intended  to  be  stipu- 
lated in  the  case  cited,  and  no  room  wa» 
therefore  left  for  construction  or  interpreta- 
tion. 

"Not  so  here;  the  application  does  not 
stipulate  that  the  answers  to  the  medical  ex- 
aminer are  characterized  by  the  application 
as  being  representations.  Nor  does  the  pol- 
icy characterize  these  answers  or  representa- 
tions as  warranties,  as  was  the  case  in  47 
La.  Ann.  1405,  17  So.  853.  The  policy  in 
this  case  merely  refers  to  the  application  as 
a  part  of  the  contract,  witiiout  characteriz- 
ing the  application  or  answers  therein  con- 
tained as  warranties,  which  were  declared  aa 
such  in  the  case  cited. 

"In  the  Moulor  Case,  111  U.  S.  336,  28  L. 
ed.  447,  4  Sup.  Ct.  Rep.  466,  upon  which  the 
supreme  court  of  this  state  based  its  opin- 
ion in  47  La.  Ann.  1405,  17  So.  863,  the  ap- 
plication stipulated  that  the  representa- 
tions were  warranties  with  a  forfeiture 
clause  as  a  penalty,  but  the  policy  issued  on 
the  application  characterized  the  statements 
of  the  insured  as  'representations.'  In  oon- 
struing  this  contract  of  insurance  the  court 
said  in  the  ifoulor  Case:  *Both  instruments 
[referring  to  the  application  and  policy] 
therefore  may  be  examined  to  ascertain 
whether  the  contract  furnishes  a  uniform 
fixed  rule  of  Interpretation  and  what  was 
the  intention  of  the  parties.  Taken  together, 
it  cannot  be  said  Uiat  they  have  been  so 
framed  as  to  leave  no  room  for  construction. 
The  mind  does  not  rest  firmly  in^the  convic- 
tion that  the  partie^^p9^(,^@®gfe 
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«ral  truth  of  every  statement  made  by  the 
insured.  There  is,  to  say  the  least,  ground 
for  serious  doubt  as  to  whether  the  company 
intended  to  require,  and  the  insured  in- 
tended to  promise,  an  exact  literal  fulfilment 
of  all  the  declaraticms  embodied  in  the  ap- 
plication.' 

"In  this  case  the  reasoning  of  the  court 
in  the  ifou/or  Case  finds  special  application. 
The  application  and  policy  taken  together, 
it  cannot  be  said  that  they  have  been  so 
framed  a»  to  leave  no  room  for  construc- 
tion. The  mind,  as  in  the  case  cited,  does 
not  rest  firmly  io  the  conviction  that  the 
parties  stipulated  for  the  literal  truth  of 
every  statement  by  the  insured." 

i:*roceeding  further  in  the  cited  case  the 
court  said :  "  'The  doubt  as  to  the  intention 
of  the  parties  must,  according  to  the  settled 
doctrines  of  the  law  of  insurance  recognized 
in  all  the  adjudged  cases,  be  resolved  against 
the  party  whose  language  it  becomes  neces- 
sary to  interpret.  The  construction  must 
therefore  prevail  which  protects  the  insured 
against  the  obligations  arising  from  a  strict 
warranty.'  This  rule  is  the  accepted  doc- 
trine in  the  interpretation  of  insurance  con- 
tracts. In  this  case  it  is  manifest  to  our 
minds  that  it  becomes  necessary  to  construe 
and  interpret  the  contract  in  order  to  ascer- 
tain the  meaning  of  the  parties.  The  inten- 
tion of  the  parties  is  therefore  in  doubt; 
otherwise,  no  interpretation  would  be  neces- 
sary. Tlie  doubt,  under  the  familiar  rule 
above  cited,  must  therefore  be  resolved 
against  the  company,  whose  officers  prepared 
the  contract,  and  whose  duty  it  was  to  make 
the  contract  clear  and  explicit,"  The  cases 
cited  by  defendant — Hart  well  v.  A  labama 
Gold  L.  Ins.  Co.  33  La.  Ann.  1353,  39  Am. 
Dec.  294,  and  Petitpain  v.  Mutual  Reserve  \ 
Fund  Life  A830.  52  Ia.  Ann.  304,  27  So.  113 
— do  not  militate  against  the  rule  announced 
in  47  La.  Ann.  1405,  17  So.  853.  which  is 
ba.'jed  on  the  Moulor  Case,  above  commented 
upon.  We  therefore  hold  that  the  answers 
of  the  insured  to  the  medical  examiner  as  to 
h\»  use  of  intoxicants  were  not  intended  as 
affirmative  warranties,  a  simple  violation  of 
which,  whether  material  or  immaterial  to  i 
thfe  risk,  operated  avoidance  of  the  policy. 
These  answers  were  representati(His,  and,  un- 
der the  law  of  pleading  {Boisblanc  v.  Louis- 
iana E'luitable  L.  Ins.  Co.  34  La.  Ann. 
1107).  it  is  therefore  incumbent  on  the  com- 
pany to  support  its  special  defense.  The 
company  must  therefore  prove  in  the  legal 
Bensr  that  the  representations  were  false  and 
material  to  the  risk,  or  that  the  deceased 
committed  suicide,  or  that  the  policy  is 
avoided  if  the  deceased  took  his  life,  whether 
voluntarily  or  involuntarily,  as  stipulated  in 
the, promissory  warranty. 

Plaintiffs'  counsel  do  not  deny  oa  rehear- 
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tng  that  the  application  made  by  Brignac 
was  not  annexed  to  and  made  part  of  the 
polic}'.  They  maintain,  however,  that  that 
fact  of  itself  did  not  make  the  answers  given 
by  the  applicant  to  the  questions  propounded 
to  him  by  the  medical  examiner  warranties, 
in  the  sense  in  which  the  term  "warranty" 
is  used  in  insurance  law.  They  urge  that 
representations  made  in  an  application  for 
insurance  may  be  imported  into  the  contract 
of  iiksurance,  yet  retain  their  character  as 
such,  and  be  so  adjudged  from  a  construc- 
tion of  the  two  instruments,  when  taken  to- 
gether. May,  Ins.  4th  ed;  5  159,  p.  320. 
They  insist  that  the  defendant  itself,  in  its 
answer  in  this  case,  refers  to  the  questions 
and  answers  as  being  "representations,"  as 
does  the  company  itself  in  its  question  No. 
10  to  the  applicant,  and  that  the  district 
judge,  in  affixing  to  them  a  different  charac- 
ter, went  further  than  did  the  insurance 
company  itself  (May,  Ins.  pp.  328,  330,  9S 
165,  165a;  Houghton  v.  Manufacturing  Mut. 
F.  Ins.  Co.  8  Met.  114,  41  Am..  Dec.  489)  ; 
that  the  rights  of  parties  must  be  tested 
from  the  sUindpoint  of  their  being  repre- 
sentations, and  from  that  point  of  view  they 
were  substantially  true;  that  the  applicant 
understood,  and  the  company  intended  him 
so  to  understand,  that  the  questions  pro- 
pounded to  liim  were  designed  to  ascertain 
whether  he  used  liquors  "habitually"  to  "ex- 
cess," and  not  whether  he  used  them  occa- 
sionally and  in  moderation,  and  the  answers 
conveyed  to  it  all  the  information  which  the 
questions  called  for;  that  the  application 
was  forwarded  to  the  company  with  certain 
questions  propounded  to  the  medical  exam- 
iner himself,  and  in  answer  to  the  eighteenth 
interrogatory,  which  asked  him  whether  the 
!  applicant  was  as  good  a  risk  for  insurance 
as  the  average  of  selected  lives  of  the  same 
age,  who  were  of  sotmd  constitution  and  in 
good  health  and  whose  family  history  was 
good,  and  whether,  acting  for  the  interest  of 
the  company,  he  advised  the  acceptance  of 
the  risk,  he  answered,  "Yes,"  and  that  the 
company  acted  upon  this  answer,  and  did 
not  rely  upon  any  strict  and  absolutely 
I  technical  and  literally  correct  answers  made 
by  the  applicant  himself  to  the  questioiiB 
propounded  to  him. 

Plaintiffs  say  that  courts  of  the  present 
day,  in  a  liberal  spirit,  seize  every  indiciUon 
that  the  parties  meant  to  exclude  forfeiture 
for  immaterial  errors,  there  being  no  fraud; 
that  honest  errors  manifestly  and  undoubt- 
edly immaterial  ought  to  be  excluded  by  the 
law  (May.  ins.  S  101,  p-  324);  that  they 
lean  towards  construing  answers  as  repre- 
sentations, not  as  warranties  (Id.  S  162). 
They  call  our  attention  to  the  fact  that  the 
policy  should  contain  an  express  declaration 
that 'forfeiture  of  ^ge^i^^j^cj^j^lidj^Hpw 
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A<>  the  consequencQ  of  an  answer  not  abso- 
lutely correct,  and  point  out  that  in  the  pol- 
icy iaancd  to  Brignac  such  declaration  is 
made  f\B  to  certain  matters  contained  in  the 
application,  but  was  not  made  in  reference 
to  the  ansuers  made  to  the  questions  of  the 
medical  examiner,  and  the  rule,  Inclusio 
unius,  finds  application. 

We  think  that  jurisprudence  warrants  the 
plaintiffs  in  the  position  which  they  take, 
that  the  mere  fact  that  the  application  for 
insurance  may  be  annexed  to  and  made  part 
of  the  contract  does  not  of  itself  carry  with 
it  necessarily,  as  a  consequence,  that  all  the 
statements  and  declarations  contained  in  the 
former  should  be  held  to  be  warranties.  The 
failure  to  so  annex  the  application  and  make 
it  part  of  the  policy  then  leaves  these  dec- 
larations and  statements  as  representations. 
Howe\-er  desirable  it  may  be  that  insurance 
companies  should  be  compelled  by  statute  to 
inform  parties  applying  therefor,  on  face  of 
the  application  or  of  the  policy,  precisely 
what  facts  or  circumstances  will  carry  with 
them  a  forfeiture  of  the  policy,  we  are  not 
prepared  to  say,  in  the  present  condition  of 
the  jurisprudence  on  the  subject  of  insur- 
ance, that  failure  so  to  inform  them  will 
have  the  effect  which  plaintiffs  contend  for. 
We  recognize  the  correctness,  however,  of 
the  assertion  of  May,  on  page  329  of  his 
work,  that  the  courts  have  apparently  be- 
gun to  S(?e  that  they  have  gone  far  enough 
under  the  lead  of  arbitrary  rules  in  finding 
constructive  warranties  on  the  immaterial, 
unf;uar(li>d.  and  oftentimes  superfluous  state- 
ments contained  in  the  application. 

\W'  are  of  the  opinion  that,  as  matters 
now  Ktand.  when  the  situation  is  such  as 
will,  as  a  matter  of  law,  carry  with  it  a  for- 
feiture as  a  penalty,  that  result  will  follow, 
whether  it  has  been  expressly  declared  or 
stipulated  for  or  not. 

We  do  not  give  the  same  scope  and  effect 
to  the  question  No.  10  propounded  to  the  ap- 
plicant in  the  application  for  insurance,  or 
to  the  pleadings  of  the  defendant's  answer, 
as  the  plaintiffs  do.  We  do  not  rof^rd  them 
as  containing  any  admission  that  the  "state- 
ments and  representations  in  the  applica- 
tion" shall  be  taken  and  held,  in  determining 
the  rig:hts  of  parties,  as  representations,  and 
not  warranties.  The  tenth  question  was  pro* 
pouncted  to  the  applicant  in  order  to  fix,  be- 
yon<l  controversy,  knowledge  and  consent  on 
his  part  that  nothing  which  may  have  been 
said  or  done  by  the  company's  solicitors  or 
agents  in  connection  with  the  statements, 
represenlations,  or  information  given  by  the 
applicationa,  fdioiild  be  urged  as  a  defense. 

Defendant  in  its  answer  averred  that  the 
application  for  insurance  made  by  the  de- 
ceased, and  his  answers  to  the  interroga- 
tories therein  addressed  to  him,  constituted 
m  L.  R.  A. 


a  portion  of  the  contract  of  insurance,  as 
was  expressly  stipulated  therein;  that  cer- 
tain questions  were  propounded  and  were 
answered  by  him  in  said  application  in  rela- 
tion to  his  use  of  spirituous  or  malt  liquors; 
that  deceased,  in  reply,  stated  that  he  did 
not  use  spirituous  or  malt  liquors,  which 
statements  were  untrue,  as  he  did  at  that 
time  and  previous  thereto  use  spirituous 
liquors,  and  not  seldom  to  great  excess ;  that 
the  nonuse  by  the  deceased  of  spirituous  or 
malt  or  vinous  liquors  was  an  important 
consideration  for  the  contract  of  insurance, 
and  the  false  representation  of  the  deceaaed 
in  relation  thereto  affords  to  the  defendant 
legal  ground  to  claim  the  annulment  of  the 
contract  of  insurance.  We  do  not  tie  the 
defendant  down  by  the  use  of  the  word  "rep- 
resentation"  as  plaintiffs  would  have  us  do. 
Defendant  was  evidently  using  that  word  in 
that  connection  merely  as  synonymous  with 
the  word  "statement"  or  "declaration." 

The  court  of  appe^ils  found  ambiguous  or 
uncertain  the  words  contained  in  Brignac's 
application,  "I  apply  for  a  contract  or  policy 
of  life  inburancc,  which,  if  tendered,  I  agree 
to  accept,  and,  as  consideration  therefor,  of- 
fer this  application,  which  includes  answers 
to  the  medical  examiner,  and  which  is  true 
and  warranted;"  but  wfc  think  that  the  ex- 
press declaration  made,  that  the  answers  to 
the  medical  examiner  were  included  in  the 
application,  and  that  the  application  was 
true  and  warranted,  made  the  answers  part 
of  the  application  and  caused  them  to  fall 
within  the  warranty  of  the  truth  of  the  ap- 
plication as  a  whole. 

Be  this  as  it  may,  we  do  not  consider  that 
the  determination  of  the  issues  raised  in 
this  case  is  dependent  upon  the  conclusion 
that  the  answers  to  the  questions  were  war- 
ranties, for  we  are  of  the  opinion,  that, 
viewing  them  merely  as  representations,  the 
untruthfulness  of  the  answers  should  be 
coupled  with  the  effect  which  the  answers 
were  calculated  to  have  upon  the  insurance 
company,  as  to  whether  it  would  enter  into 
the  contract  of  insurance  with  the  deceased. 

The  declarations  just  recited  show  on 
their  face  that  they  were  submitted  to  the 
insurance  coinpany  as  a  presentation  of  the 
elements  upon  which  it  should  decide 
whether  to  accept  or  reject  the  application, 
and  to  estimate  the  risk  proposed  to  be  as- 
sumed. The  facts,  circumstances,  and  con- 
ditions were  to  be  the  basis  of  the  contract, 
its  foundation,  on  the  faith  of  which  it  was 
to  be  entered  into.  If  wrongly  presented  in 
any  respect  material  to  the  risk,  the  poli<7 
that  might  be  issued  therefrom  will  not  take 
effect.  To  enforce  it  would  be  to  apply  the 
insurance  to  a  risk  that  was  never  presented. 
The  test  SR  to  the  effect  of  a  misrepresenta- 
tion is  whether  it  migrglllPeS>i>3'vI!*0®^l€ 


883 


LoOmASA  BCPBBHB  COUBT. 


Feb., 


Hueneed  the  insurer  in  determining  whether 
to  accept  the  risk,  and  what  premium  to 
charge.  We  think  the  application  of  this 
test  to  the  case  at  bar  muat  defeat  recov- 
Bry  by  the  beneficiaries  of  the  policy.  In 
May  on  Insurance,  S  185,  we  find  this  rule 
laid  down:  "When  the  representationa  are 
in  writing,  and  the  parties,  by  the  frame  of 
the  contents  of  the  papers,  either  by  putting 
representations  as  to  the  history,  quality,  or 
relations  of  the  subject  insured  into  the 
form  of  specific  questionB,  or  by  the  mode  of 
referring  to  them  in  thoi  policy,  settle  for 
themselves  that  they  shall  be  deemed  ma- 
terial, they  are  to  be  declared  so  by  the 
court,  and  the  insured  cannot  be  permitted 
to  eho-w  that  a  fact  which  both  parties  have 
treated  as  mat«rial  is  in  fact  immaterial. 
The  inquiry  shows  that  the  insurer  considers 
the  fact  material,  and  an  answer  by  the  in- 
sured afTords  a  just  inference  that  he  assents 
to  the  insurer's  view.  The  inquiry  and  an- 
swer are  tantamount  to  an  agreement  that 
the  matter  inquired  about  is  material." 

"A  misrepresentation  or  concealment  by 
one  party  of  a  fact  specifically  inquired 
about,  though  not  material,  will  avoid  the 
policy."  Fame  Ins.  Co.  v.  Thomas,  10  111. 
App.  S45-S56. 

A  question  and  answer  are  equal  to  an 
agreement  that  the  matter  inquired  about  is 
material,  and  the  question  of  materiality  is 
not  open  to  the  jury.  Outhbertaon  v.  North 
Carolina  Home  Ina.  Co.  06  N.  C.  480.  2  S.  E. 
258. 

The  questions  asked  in  this  case  were, 
first,  "Do  you  use  spirituous,  malt,  or 
vinous  liquors?"  to  which  question  applicant 
answered  "No."  This  answer  was  not,  in 
point  of  fact,  strictly  true,  for  it  is  admitted 
by  th'e  plaintiffs  that  the  deceased  drank 
spirituous  liquors,  though  it  is  declared  that 
he  only  did  so  moderately  or  occasionally, 
and  that  the  use  so  made  was  not  detrimen- 
tal or  injurious.  Tliis  first  question  was  fol- 
lowed by  the  specifte  question,  "State  the 
average  quantity  you  use  each  day?"  To 
this  question  applicant  answered  "No."  A 
combination  of  the  two  questions,  with  the 
answers  thereto,  amount  to  a  declaration  by 
the  applicant  that  he  did  not  .drink  at  all, 
for,  had  he  intended  to  admit  that  he  drank 
occiLsiunally,  he  would  have  given  a  differ- 
ent answer  to  the  second  question  from  that 
which  he  did  give;  and  that  fact  is  empha- 
aized  by  the  answer  "No,"  given  to  each  of 
the  successive  separate  questions  asked,  as 
to  whether  be  drank  spirituoos  liquors,  malt 
liquors,  or  viaous  liquors. 

These  questions  and  answers  referred  to 
the  situation  of  things  existing  at  the  time 
of  the  application,  and  during  a  reasonable 
time  preceding  that  date.  The  insurance 
company  did  not  rest  satisfied  with  existing 
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conditions,  it  probed  the  applicant  as  to 
the  past  by  asking,  "Have  you  at  any  time 
used  them  [liquors] }"  adding  "to  excess," 
and  also  adding  "give  full  particulars." 

To  this  questicm,  as  to  the  preceding  one, 
the  applicant  answered  "No." 

If  BrigHac  had  given  no  reply  whatever  to 
the  question  whether  he  had  ever  used 
liquors  to  excess,  and  to  give  full  particu- 
lars, and  the  company  none  the  less  Imd  is- 
sued the  policy,  it  might  be  assumed  that  it 
did  not  attach  any  particular  importance  to 
the  question  and  to  an  answer  thereto ;  but 
he  did  not  leave  matters  to  rest  upon  that 
condition  of  affairs,  for  he  answered  "No." 

We  have  before  us,  therefore,  a  case  where 
the  precise  circumstances  under  which  the 
company  would  be  called  upon  to  elect 
whether  it  would  enter  into  a  contract  with 
the  deceased  was  affirmatively  stated  by  the 
latter  and  untruly  stated.  The  rule,  as  we 
imderstand  it,  is,  whether  the  misrepresenta- 
tion or  concealment  relates  to  the  risk  di- 
rectly, or  to  incidental  matter  from  which 
some  inference  may  be  drawn  as  to  the  pro- 
priety of  accepting  or  declining  the  risk,  the 
result  is  the  same.  If  a  party  makes  an- 
swers or  representations  touching  such  inci- 
dental matters, — as,  for  instance,  relative  to 
his  pecuniary  means  or  social  or  business  re- 
lations,— of  such  a  character  that,  if  they 
had  not  been  made,  the  insurer  would  have 
declined  the  risk,  then  the  policy  will  be 
void.  Nor  can  it  be  said  here  that,  had  the 
company  known  that  the  applicant  had  in 
the  past  used  liquors  to  excess,  or  had  not 
been  misled  as  to  the  necessity  of  making  in- 
quiries as  to  his  antecedents  by  the  answers 
which  were  actually  given  by  him,  the  com- 
pany would  none  the  less  have  contracted 
with  him.  We  cannot  with  any  propriety 
SRV  that  it  would,  though,  from  the  question 
asked  as  to  average  quantity  of  liquor  he 
drank  daily,  we  do  not  think  it  was  the  in- 
tention of  the  company  to  have  made  their 
consent  dependent  upon  his  showing  that  he 
wn»  abstaining  totally  from  drinking. 

It  evidently  reserved  the  right  to  deter- 
mine for  itself  what  it  would  do  from  the 
answers  given.  It  is  a  well-known  fact  that 
a  person  who  has  once  drunk  to  excess  or 
gone  upon  periodical  or  occasional  sprees  Is 
not  HHfely  to  be  depended  upon  as  to  his 
future  conduct  in  respect  to  the  same. 

The  following  testimony  was  given  by  Dr. 
K.  Thompson  on  this  subject: 

Q.  Doctor,  what  do  you  know  of  Armand 
Brignue's  habits  previous  to  his  death,  before 
and  after  the  issuance  of  the  policy  of  in- 
surance, in  relation  to  the  use  of  spirituous, 
vinous,  or  malt  liquors? 

A.  Well,  just  before — kmn^  very  littie 
about  it.   Some  tinf^jJpi^^t^^KMW 
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liquor  to  great  excess.  That  was  some  years 
before  the  policy  was  issued.  Just  about 
the  time  he  took  out  the  policy,  and  just 
after,  I  iMuinot  say  that  1  knew  much  about 
it. 

Q.  Whttt  was  the  character  of  the  busi- 
ness he  was  carrying  on  at  the  time  he  used 
it  to  great  excess  I 

A.  He  was  keeping  a  coffee  house  and 
drinking  establiahment. 

Q.  At  that  time  were  you  not  pretty  fre- 
quently at  his  place  of  business,  pusing  by? 

A.  1  passed  nearly  every  day. 

Q.  Now,  state  whether  you  often  found 
him  drunk  when  passing  his  place  of  busi- 
neiis. 

A.  I  found  him  always  under  the  influ- 
ence of  liquor,  and  frequently  very  much  so. 

Q.  Doctor,  were  you  practising  medicine 
in  his  neighborhood  ? 

A.  Yes,  sir.  I  don't  pretend  to  say  I  saw 
him  e\'ery  time  I  passed.  My  practice  was 
in  that  part  of  the  country,  and  I  was  prac- 
tising on  the  Bayou  Bocalf  at  that  time,  and 
passed  in  front  of  his  store  and  saw  him  fre- 
quently. 

Q.  You  say  you  saw  him  frequently  under 
the  influence  of  liquor! 
A.  Yes,  sir. 

y.  Yon  \YilI  please  ntate  whether  you  have 
seen  him  on  the  rarx  during  the  last  fall  at 
any  time,  and  whether  he  was  under  the  in- 
fluence of  liquor.    What  was  his  condition? 

A.  1  met  him  twice  duriii<r  the  fall,  once 
last  fnll.  nnd  he  waa  certainly  under  the  in- 
fluence of  liquor  at  that  time,  and  some 
time  before,  it  might  have  been  a  year.  Both 
times  he  wa.s  coming  from  New  Orleans,  and 
he  had  been  drinking. 

Q.  What  was  the  character  of  the  drink- 
ing  house  he  wa»  conducting  out  there, — was 
it  a  respectable  place  or  a  low  dive? 

A.  It  was  u  disgrace  to  the  community, 
and  I  passed  there  on  Sundays,  and  saw 
men  drunk  lying  in  the  fence  comers  on  the 
Sundays. 

y.  This  place  where  you  saw  him  fre- 
quently under  the  influence  of  liquor, — was 
that  on  a  leading  public  road? 

A.  Yes,  sir;  on  the  public  road. 

p.  Have  you  not,  on  more  than  one  occa- 
sion, seen  him  too  drunk  to  attend  to  busi- 
ness t 

A.  I  cunnot  say  that,  because  T  wimld 
have  to  go  inside  to  see  that.  He  kept  a 
saloim  right,  nine,  or  ten  }van  ago. 

That  was  the  time  witness  referred  to  in 
hi«  testimony.  Witness  did  not  frequent  Ms 
establishment.  He  was  outside  the  eatab- 
lishment  once  or  twice.  He  could  not  say 
he  passed  there  daily,  but  frequently,  some- 
times once  or  twice  in  a  day,  and  sometimes 
he  did  not  pass  there.  He  prnctified  in  the 
fl«      R.  A. 


country  around  there.  He  did  not  stop  to 
speak  to  him.  He  observed  he  was  under 
the  influence  of  liquor  by  seeing  him  at  the 
door,  and  showing  every  evidence  of  a  man 
under  the  influence  of  liquor.  Witness  would 
see  him  when  passing  along  the  highway. 
He  did  not  atop  to  converse  with  him,  but 
he  frequently  had  occasion  to  stop  and  speak 
to  some  one  at  bis  store, — out  in  front  of  his 
store, — end  sometimes  some  one  witness 
knew  would  stop  him,  and  he  would  see  him. 
The  last  time  witness  met  him  on  the  train 
under  the  influence  of  liquor  was  last  fall, 
sometime  in  October  or  November.  The  case 
was  on  trial  on  the  9th  day  of  December, 
1902.  Witness  did  not  know  whether  or 
not,  just  previous  to  October  1st,  and  for 
two  or  three  yean  previous  thereto,  be  used 
spirituous  liquors  at  all.  He  did  not  know, 
except  on  the  one  or  two  oceaai(HU  on  the 
train. 

C'oimsel  of  plaintiffs  ask:  "To  what  does 
the  question,  'Do  you  use  spirituous,  malt, 
or  vinous  liquors!'  direct  the  mind  of  the 
person  questioned?  Is  it  a  mere  occasional 
or  isolated  use?  Everyboc^  knows  that  life 
insurance  CMnpanies  do  not  confine  their 
business  to  the  issuance  of  policies  on  the 
lives  of  total  i^stainers.  Therefore  the 
average  man,  when  such  question  is  asked, 
will  conclude  at  once  that  the  company 
wants  to  know  whether  he  ia  a  man  who  uses 
liquor  to  such  an  extent  aa  will  increase  the 
risk  or  hazard  of  the  policy,  and  the  courts 
have  so  r^^rded  such  questions.  They  have 
held  that  there  must  be  a  habitual  use  of 
fluch  liquors  to  establish  the  falsity  of  the 
questions  of  an  assured  to  the  effect  that  he 
used  no  such  liquor."  They  refer  the  court 
to  May,  Ills.  pp.  379,  637,  638;  to  Van  Valk- 
enburgh  v.  Amei-ican  Popular  L.  Ina.  Co.  70 
N.  Y.  605 ;  Standard  Dictionary,  verbo  Hab- 
it, also  verbo  Use;  Grand  Lodge,  A.  O.  V.  W. 
v.  Belcham,  145  111.  308,  33  N.  E.  886; 
ilcacham  v.  A'ew  York  State  Mut.  Ben.  Aaao. 
120  N.  Y.  237,  24  N.  E.  283:  Union  Mut.  L. 
Ins.  Co.  V.  Bcif,  36  Ohio  St.  596.  38  Am. 
Rep.  613,  and  note,  pages  615,  616.  We  can- 
not agree  with  counsel  that  the  natural  an- 
swer which  one  in  the  ordinary  station  of 
life  would  give  to  the  question,  "Do  you  use 
spirituous  liquors  f"  would  be  "No."  On 
the  contrary,  the  natural  answer  would  be, 
"I  drink  sometimes,"  or  "I  drink  moderately 
or  occasionally,"  if  such  was  the  fact.  We 
scarcely  think  it  can  be  claimed,  when  he  is 
asked  "to  give  the  average  quantity  he  used 
each  day/'  that  the  natural  answer  would  be 
"No,"  nor  that,  when  asked  whether  he  bad 
ever  used  spirjtuoaa  liquors  to  excess,  he 
would  naturally  say  "No."  He  would  rea- 
sonably be  expected  to  give  a  qualified  an- 
swer of  some  kind,  aud  not  reply  simply,  "A 
total  abstainer."  The  answers^given  were 
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miBleading  answers.  We  need  not  inquire 
what  answers  one  would  reasonably  have  ex- 
pected made  to  questions  as  to  whether  be 
was  "addicted"  to  the  excessive  use  of 
liquors — what  his  "habits"  were  in  respect 
to  the  use  of  liquors;  for  no  such  questions 
were  asked  in  this  case.  The  fact  that  the 
defendant  company  might  have  been  willing 
to  insure  Brignac,  had  they  known  the  exact 
situation  in  this  case,  is  totally  irrelevant. 
It  was  in  fact  entitled  to  have  been  placed 
in  position  to  have  passed  on  that  question 
upon  answers  truthfully  made  to  the  ques- 
tions asked  of  him. 

We  think  the  judgment  of  the  Court  of 
Appeals,  brought  before  ua  for  review  is  er- 
roneous. For  the  reasons  herein  aaaigned, 
it  is  hei-^-by  ordered,  adjudged,  and  decreed 
that  said  judgment  be  and  the  same  ia  here- 
by annulled,  avoided,  and  reversed,  and  it  is 
now  ordered,  adjudged,  and  decreed  that 
plaintifTs'  demand  be  and  the  same  is  hereby 
rejected,  and  the  suit  dismissed,  with  costs 
in  both  courts. 

Iiamd,  J.,  concurs  in  the  decree.  Pvo- 
Toatr,  J.,  dissents. 


Daniel  BUECHNER  and  Wife  - 

13. 

City  of  NEW  ORLEANS,  Appt. 
(  La  ) 

*1.  The  co«rt  below  did  not  err  In  ex- 
clndlns  teBtfmony  offered  to  show  con- 
tributory negligence,  when  no  such  defense 
bad  been  pleaded.  In  actions  tor  personal 
injarles,  tbe  burden  of  proof  is  on  deteBdaot 
to  sbow  that  plaintiff  was  guilty  of  contrib- 
utory negligence.  Such  negligence  is  a  mat- 
ter of  defense,  and  must  be  specially  plead- 
ed to  avail  defendant. 

2.  The  doctrine  that  plalntlfC  In  aucfa 
•etioBM  Bttuat  nlleve  and  prove  tbat 
he  was  wittaoat  contributory  faalt  is  over- 
ruled in  so  far  as  it  has  been  recognized  In 
the  Jurisprudence  of  the  state  of  Louisiana. 

8.  Where  it  I*  shown  that  n  boy-  be- 
tween elsht  and  nine  rears  of  aire 
fell  through  a  hole  In  a  city  bridge  and  was 
drowned,  tbe  question  of  his  contributory 
Diligence  (arising  on  evidence  introduced 
without  objection)  was  one  of  fact  to  be 
determined  by  tbe  jury,  after  CMislderlng 
his  maturity  and  capacity  and  all  tbe  cir- 
cumstances of  the  case. 

4.  Tbe  city  owed  to  the  pnbllc  the  dnty 
of  iceeplns  the  brldse  la  a  aafc  con- 
dition for  public  use.  and  is  liable  for  spe- 

•Ileadno(es  by  I-\xD,  J. 


NuTK. — As  to  necessity  of  pleading  contrib- 
utory negligence,  see  also  cases  In  itot«  to  King 
V.  Oregon  Short  Line  H.  Co.  5S  L.  R.  A.  276. 
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clal  Injuries  resulting  from  neglect  to  per- 
form this  doty,  after  reasonable  notice  of  the 
defective  condition  of  the  structure. 

(April  11,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Civil  District  Court  for  the  Par- 
ish of  Orleans  in  favor  of  plaintiiTs  in  an 
action  brought  to  recover  damages  for  the 
death  of  plaintiffs'  minor  child,  which  was 
alleged  to  have  been  caused  by  defendant's 
negligence.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Edward  Stanley  WUtaker  for  ap- 
pellant. 

Messrs.  A.  J.  Peters,  Fred  Deibel,  Jr., 
and  James  WiLkinson,  for  appellees: 

Municipal  corporations  must  keep  streets 
and  bridges  thereon  in  such  order  as  not 
to  expose  a  pedestrian  to  injury. 

2  Dill.  Mun.  Corp.  3d  ed.  H  728;  BlutM 
V.  A'eto  Orleans,  104  La.  345,  29  So.  106; 
Act  45,  1896,  S  14,  1[  4. 

No  plea  of  contributory  negligence  was 
made,  nor  would  it  have  availed  as  to  a  boy 
eight  years  of  age. 

McCloughry  v.  Finney,  37  La.  Ann.  27. 

The  damages  were  not  excessive. 

Bice  v.  Crescent  City  R.  Co.  51  La.  Ann. 
108,  24  So.  791 ;  Sundmaker  v.  Yazoo  d  M. 
Valley  R.  Co.  106  La.  Ill,  30  So.  286. 

The  attempt  of  the  city  to  show  that  an- 
other route  or  bridge  was  safer  than  the 
one  where  deceased  was  killed  was  inadmis- 
sible. 

15  Am.  &.  Eng.  Enc.  Law,  2d  ed.  p. 
412. 

The  passenger  has  a  right  to  presume  that 
the  streets  and  bridges  over  which  he  is  pass- 
ing "are  in  a  safe  and  passable  condi- 
tion." 

Beach,  Contrib.  Neg.  3d  ed.  f  36,  p.  53: 
O'Neill  V.  New  Orlmna,  30  La.  Ann.  220, 
31  Am.  Rep.  221 ;  Williams  v.  Loumana 
Electrie  Light  <£  P.  Co.  43  La.  Ann.  301, 

8  So.  938;  IG  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  466. 

A  general  averment  of  contributory  neg- 
ligence in  an  answer,  without  specifying  the 
particular  act,  is  sufScient;  but  "evidence  of 
the  plaintifT's  fault  is  inadmissible  under  a 
general  denial." 

Beach,  Contrib.  Neg.  3d  ed.  H  443. 

The  deceased  being  only  eight  years  old, 
— unly  one  year  beyond  the  age  of  absolute 
incapacity, — he  was,  pi;ima  facie,  incapable 
of  contributory  negligence. 

Westerfield  v.  Levis  Bros.  43  La.  Ann.  69, 

9  So.  52;  Westhrook  v.  Mobile  £  O.  R.  Co. 
60  Miss.  560,  14  Am.  St.  Rep.  587,  6  So. 
321 ;  Vicksburg  v.  McLain,  67  Miss.  4.  0  So. 
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IdULd,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiffs  sued  the  defendant  to  recover 
the  sum  of  $15,160,  damages  for  personal 
injuries  suffered  by  their  minor  son,  Albert, 
and  sustained  by  them  by  reason  of  his 
death,  allied  to  have  been  occasioned  by  his 
falling  through  a  hole  in  a  defective  bridge 
over  the  Mobile  street  canal.  Plaintiffs  al- 
leged that  they  and  their  son  were  without 
fault 

The  defendant  is  charged  with  negligence 
in  not  keeping  the  bridge  in  a  safe  condi- 
tion, and  especially  in  permitting  a  danger- 
ous hole  in  one  of  the  passageways  to  re- 
main open  for  some  time.  The  defendant 
pleaded  the  general  issue.  The  case  was 
tried,  and  the  result  was  a  verdict  for  $6,000 
in  favor  of  plaintiffs.  Defendant  did  not 
move  for  a  new  trial,  bnt  took  an  appeal 
from  the  judgment. 

During  the  trial  of  the  ease  defendant's 
counsel  asked  a  witness  on  the  stand  the 
following  question:  "Then  that  Mobile 
bridge  is  the  most  unsafe  of  the  two?"  The 
question  was  objected  to  as  irrelevant,  and 
the  court  inquired  what  was  the  object  of 
the  question.  Thereupon  counsel  for  defend- 
ant made  the  following  statement,  viz. :  "The 
object  of  the  question  is  to  show  that  there 
were  two  routes  from  the  home  of  this  boy 
to  that  school,  and  it  was  not  necessary  for 
him  to  take  the  route  where  this  plank  was 
out;  that,  being  an  intelligent,  bright  fel- 
low, he  had  been  warned  that  there  was  a 
hole  there,  and  it  had  been  there  for  three 
weeks,  and  there  was  another  bridge  where 
there  was  no  hole  like  that,  which  would  be 
more  safe,  and  just  as  near  for  him  to  take 
to  go  to  school."  Whereupon,  the  trial 
judge  niled  as  follows,  «tz..'  "That  amounts 
to  contributory  n^Ilgenoe,  and  that  has  not 
been  pleaded.  The  objectfm  is  sustained." 
D^endant's  counsel  reserved  a  bill  of  ex- 
ception. 

The  questim  raised  by  this  bill  is  one  of 
great  importance,  and  the  decisions  on  Uie 
subject  are  confusing,  conflictii^  and  unsat- 
isfactory. The  weight  of  the  more  reoent  de- 
cisims  is  in  favor  of  t^e  proposition  that 
"contributory  ni^ligenee  is  a  matter  of  de- 
fense, and  to  be  availed  of,  must  be  pleaded." 
See  3  Sapalje  &  Mack's  Digest  of  Railway 
Law,  Nos.  7S.  76,  p.  281;  Beach,  Contrib. 
Neg.  91  440-443. 

It  has  been  the  uniform  jurisprudence  of 
Uk  Supreme  Court  of  the  United  States  thai 
the  burden  of  proof  is  on  defendant  to  show 
that  the  plaintiff  was  negligent,  and  that  his 
negligence  contributed  to  the  injury.  See 
Inland  d  Seaboard  Coaating  Co.  v.  Tolson, 
139  U.  S.  S51,  35  L.  ed.  270,  11  Sup.  Ct.  Bep. 
663;  Washington  A  O.  R.  Co.  t.  JTomofs 
147  U.  S.  571,  37  L.  ed.  284,  13  Sup.  Ct. 
06  L.  R.  A. 


Hop.  5.57.  If  this  be  a  correct  proposition  of 
law,  it  follows  that  defendant  must  plead 
what  he  is  bound  to  prove.  What  a  party 
does  not  allege,  he  cannbt  prove.  2  Hennen's 
Digest,  p.  UoS,  No.  3.  Beach  states  that 
the  rule  adopted  by  the  United  States  Su- 
preme Court  prevails  in  England,  and 
twenty  btates  of  the  Union,  and  that  defend- 
ant, under  this  rule,  must  allege  and  prove 
the  concurrent  default  of  plaintiff.  Contrib. 
Neg.  SS  440-443.  The  doctrine  that  the  de- 
fendant may  prove,  without  all^fing,  con- 
tributory negligence,  rests  on  ttw  premise 
that  plaintiff  must  all^  and  prove,  either 
affirmatively  or  by  inference,  t^at  he  was 
without  fault.  Frtnn  this  point  of  view,  evi- 
dence that  the  injury  was  occasioned  by  the 
concurring  fault  of  the  plaintiff  is  admissi- 
ble in  rebuttal  of  the  evidence  adduced  on 
his  behalf  to  show  that  he  exercised  due  care 
and  caution.  Several  of  our  own  state  deci- 
sions enunciate  this  doctrine  in  a  general 
way,  but  the  clear-cut  question  is  for  the  first 
time  presetted  to  this  court  by  objectifHis  to 
the  admissibility  of  testimony  to  prove  con- 
tributory negligence.  Where  the  evidence  is 
all  in  without  objection,  it  is  unnecessary  to 
pass  on  the  question  of  the  burdai  of  proof. 
Ryan  v.  Louiaville,  U.  O.  rf  T.  R.  Co.  44 
La.  Ann.  806,  11  So.  30.  But  in  all  cases 
the  preponderance  of  the  evidence  as  to  con- 
tributory negligence  must  be  on  the  side  of 
the  defendant.  The  law  presumes,  in  the 
absence  of  evidence  to  Uie  ccmtrary,  that 
plaintiff  was  free  from  negligence.  Balti- 
more d  P.  R.  Co.  V.  Landrigan,  191  U.  S. 
461,  48  L.  ed.  262,  24  Sup.  Ct.  Rep.  137.  In 
order  to  make  out  a  prima  facie  case,  the 
plaintiff  must  allege  and  prove  that  he  was 
injured  by  the  fault  or  n^igenoe  of  the 
defendant.  Civil  Code  1838,  art.  2315.  It 
is  true,  as  a  general  rule,  that,  if  the  evi- 
dence shows  that  plaintiff  was  also  in  fault, 
and  that  the  concurring  fault  of  both  par- 
ties produced  the  injury,  plaintiff  cannot  re- 
cover. But  it  does  not  follow  that  plaintiff 
must  allege  and  prove  that  he  was  without 
fault.  Plaintiff  is  not  required  to  prove  that 
he  was  without  n^ligenee.  Washington  d 
G.  R.  Co.  T.  Mormon,  147  U.  8.  571,  37  L. 
ed.  284,  13  Sup.  Ct  Bep.  567. 

The  defense  or  plea  of  contributory  n^ 
ligenoe  is  in  the  nature  of  a  confession  and 
avoidance.  It,  standing  alone,  neoessarily 
admits  that  the  plaintiff  was  injured  by  the 
n^ligence  of  defendant.  Otiierwise  it  is  ir- 
relevant. Our  opinion  is  that  contributory 
negligence  must  he  pleaded  by  defendant, 
and,  in  the  absence  of  such  plea,  evidence 
is  not  admissible  to  show  that  plaintiff  was 
guilty  of  negligence.  As  the  plaintiff  is  re- 
quired to  allege,  with  li^l  certainty,  injury 
from  the  negligence-  of  the  defendant,  there 
is  BO  reason  why  the  defeiylajit  shoidd 
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not  be  required  to  allege  the  ecmenr- 
ring  n^ligenee  of  tbe  idaintiff.  Our  de- 
daion,  however  is  confined  to  the  particular 
question  raised  by  tbe  bill  of  ezceptloui  and 
does  not  conclude  the  question  of  contribu- 
tory negligence  arisinjf  on  evidence  admitted 
wiUiout  objection,  or  where  it  is  shown  by 
plaintiff's  evidence.  The  dedsions  or  dtote 
of  this  court  contrary  to  the  views  herein 
expressed  are  overruled. 

The  conclusions  which  we  have  reached  are 
in  accord  with  the  settled  jurisprudenee  of 
the  Supreme  Court  of  the  United  States, 
which,  for  Uie  sake  of  unifmnity,  should 
have  great  and  oontrolling  weight  in  the  de- 
cision of  questions  of  this  nature.  The  law 
presumes  that  a  child  of  tender  age  is  i«- 
capax  eulptB,  and  we  have  held  that  the  de- 
fendant must  allege  and  prove  exceptional 
oapacily  and  maturity.  Weaterfield 
Levia  Broa.  43.  La.  Ann.  69,  9  So,  52.  The 
same  principle  applies  to  a  case  where  the 
law  presumes  that  the  plaintiff  is  free  from 
contributory  negligence. 

In  this  court  defendant's  counsel  contends, 
in  his  argument  and  brief,  that  the  evidence 
docs  not  show  with  reasonable  certainty  that 
plaintiff's  eon  fell  through  the  hole  in  the 
bridge  over  the  Mobile  street  canal.  The  un- 
disputed evidence  is  that  on  the  day  of  the 
tragic  accident,  and  for  a  week  or  more  pre- 
viously, there  was  a  hole,  some  3  feet  in 
length  and  from  12  to  Id  inches  in  width, 
in  one  of  the  footwalks  of  tbe  bridge  in 
question.  The  witnesses  concur  in  the  state- 
ment that  the  hole  was  large  enough  for  a 
man  to  pass  through,  and  that  the  general 
condition  of  the  bridge  was  very  bod.  A 
sergeant  of  police  testified  that  this  condi- 
tion had  been  reported  to  the  proper  au- 
thorities. The  child  was  drowned,  in  all 
probability,  about  noon.  His  body  was  re- 
covered early  in  the  evening  of  the  same 
day.  It  waa  found  immediately  beneath  the 
hole  in  the  bridge.  The  water  was  shallow 
ami  stagnant,  and  the  mud  beneath  was  soft 
and  deep.  One  of  the  witnesses  said :  "When 
we  pulled  that  boy  up,  mud  and  everything 
came  up.  The  child  was  underneath  the 
mud."  The  witnesses  testified  to  bruises  and 
cuts  on  the  body  that  might  have  been  read- 
ily produced  by  a  fall  through  the  hole  in 
the  bridge.  Several  of  thera  testified  to 
seeming  flesh  marks  on  &  large  nail  or  spike 
wliich  was  on  the  inner  edge  of  the  hole. 
All  the  circumstances  point  to  the  conclu- 
sion that  the  child  fell  through  the  bridge. 
The  stagnant  condition  of  the  water  and 
the  deep  mud  repel  the  inference  that  the 
child  fell  in  the  canal  at  some  other  point 
and  was  home  by  current  or  struggled 
through  the  mud  and  water  to  the  place  be- 
ncnth  the  bridge  where  tbe  body  was  found. 
Falling  through  the  hole,  the  impetus  of  the 
<i(t  L.  K.  A. 


descent  would  naturally  buiy  the  body  In 
the  oo»  beneath.  Iliere  is  no  eircumstaaee 
suggesting  that  the  boy  met  with  violence 
when  he  was  returning  h<une  from  school  on 
tliat  bright  day  in  June.  We  are  of  opinion 
that  the  finding  of  the  jury  that  the  boy  fell 
through  the  hole  in  the  bridge  is  sustained 
by  the  evidence.  There  was  no  plea  of  con- 
tributory negligence.  If  defendant  desired 
to  show  that  the  child  waa  of  exceptional 
capacity  and  maturity  the  matter  should 
have  been  pleaded  in  the  answer.  W«tf«r- 
field  T.  Levia  Bros.  43  La.  Ann.  60,  9  So.  62. 
The  boy  was  between  «ght  and  nine  years  of 
age.  There  is  no  evidence  whatever  tending 
to  show  how  the  accident  happened,  and 
there  is  no  sufiicieat  proof  that  the  boy 
knew  of  the  existmce  of  the  hole.  He 
crossed  the  bridge  a  number  of  times,  but 
xisually  with  his  elder  brother,  and  they 
may  have  used  the  other  footwalk  or  Uie 
driveway  in  the  center.  It  was  a  question 
of  fact  for  the  jury  to  determine,  consider- 
ing his  maturity  and  capacity  and  the  tdr- 
eumstances  of  the  case,  whether  he  was 
guilty  of  negligence  in  not  seeing  and  avoid- 
ing the  danger.  43  Ia.  Ann.  69,  9  So.  55,  and 
cases  therein  cited.  Even  an  adult  has  the 
right  to  presume  that  a  public  passageway 
is  safe,  and  is  not  negligent  for  not  looking 
for  an  unlawful  obstructitm.  See  Beach, 
Contrib.  Neg.  5  36. 

It  needs  iio  extended  citation  df  authori- 
ties to  show  that  the  city  owed  to  the  public 
the  duty  of  keeping  the  bridge  in  a  safe  con- 
dition, and  is  liable  for  special  injuries  re- 
sulting from  neglect  to  perform  this  duty. 
2  Dill.  Mun.  Corp.  3d  ed.  $  1017,  p.  1036. 
The  ruinous  condition  of  the  bridge  was 
notorious,  and  it  was  a  trap  for  the  un- 
wary. 

The  verdict  is  not  assailed  as  excessive 
in  amount. 

/(  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appe(ded  from  he 
affirmed,  defendant  and  appellant  to  pay 
costs  of  appeal. 

Petition  for  rehearing  denied  May  11, 
1904. 


Peter  WAKNER,  Appt., 

V. 

B.  H.  TALBOT  et  at. 

1112  La.  817.) 

•1.  In  a  civil  action  to  recover  actaal 
damaaes  for  abuse  and  111  treatmeat 
InBicted  in  an  effort  to  extort  Information 
from  one  suspected  of  bavbiK  committed  a 

■Headnotes  bj  Momioe,  I. 

NOTB. — ^For  a  similar  cose  la  this  series  as  to 
liability  of  persoDB  taking  another  from  bis 
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crime,  erideDc«  as  to  tlie  facts  coDoected  with 
such  supposed  crime,  »aid  to  have  been  com- 
mitted Hve  days  prior  to  ttie  abuse  and  Hi 
treatment  complained  of,  la  Inadmlasible 
either  by  way  of  Jnitlflcatlon  or  la  mitigation 
of  the  damages  claimed. 

2.  In  a  cItII  caae,  where  there  !■  no 
well-fonnaed  eomplmint  of  the  ex«la> 
■Ion  of  evidence,  It  becomes  immaterial, 
on  the  appeal,  whether  the  ciiarge  of  the  trial 
judge  was  right  or  wrong,  since  It  la  tlie 
dul7  and  privilege  of  thiB  court  to  apply  the 
law,  according  to  Its  nntferstandlng  thereof, 
and  regardleu  of  what  the  trial  Judge  may 
have  charged,  to  the  facts  as  disclosed  by  the 
record, 

8.  Where  a  nnmber  of  cltlaena  with- 
out fv  arrant  of  law  take  Into  the 
woods  a  yomiar  man  whom  they  mu- 

peet  of  havlag  committed  the  crime  of  arson, 
and  who  Is,  at  the  time.  In  attendance  upon 
the  grand  Jury,  and  there  abuse  and  111  treat 
blm  for  a  nnmber  of  hours,  and  place  a  rope 
around  his  neck  and  threaten  to  bang,  and 
make  a  demonstration  of  banging,  blm,  all 
with  a  Ttew  of  extorting  from  him  a  con- 
fession of  the  crime  or  an  accusation  against 
some  other  person,  a  verdict  of  fSOO  as  dam- 
ages for  mental  anguish,  terror,  and  distress 
la  Inanfflclent,  even  though  nothing  be  claimed 
oD  account  of  damage  to  repatatltm,  and  noth- 
ing be  proved  In  the  way  of  pecuniary  loss, 
and  the  amount  allowed  will  be  Increased. 

(December  14,  1903.) 

APP£AL  hj  plaintiff  from  a  judgment  of 
the  Judicial  District  Court  for  the  Par- 
iah of  Wimi  in  his  favor  for  a  less  amount 
tiian  he  claimed  in  an  aetioo  brought  to  re- 
cover damages  for  allied  asaault  anif  mal- 
treatment. Modified  and  affirmed. 
The  facts  are  stated  in  the  opinion. 
ifcMTt.  HndaoBt  Potts,  ft  Bmuteim* 
for  appellant: 

Every  aot  whatever  of  man  which  causes 
damage  to  anoUier  obligee  him  1^  whose 
fault  it  happens  to  repair  it. 
Rev.  Civ.  Code,  2316. 

A  criminal  conspiracy^  emaists  <tf  a  com- 
bination between  two  or  more  persona  for 
the  purpose  of  acctHDplishing  a  criminal  or 
imlawful  object,  or  an  object  neither  crim- 
inal nor  unlawful  1^  unlawful  means;  or,  as 
it  has  been  more  concisely  e^ressed,  "the 
combination  of  two  or  more  persons  to  do 
s<nneUiing  unlawfal,  either  as  a  means  or  as 
an  ultimate  end." 

State  V.  BUtt»,  106  La.  1S4,  30  So.  208 ; 
4  Ene.  PI.  ft  Pr.  pp.  82S-833. 

Where  »  tort  is  perpetrated  through  the 
inatrumentality  of  a  combination  or  conapir- 
acy,  the  parly  wronged  and  injured  may 
look  beyond  the  actual  participants  in  com- 
mitting the  injury,  and  join  with  them  as 


defendants  all  who  co-operated  in,  or  ad- 
vised, or  assisted  in  the  accomplishment  of, 
the  common  design;  for  ootrespassers  are 
bound  «n  BoUdo. 

Kentan  t.  tiumbie,  51  La.  Ann.  389,  2S 
So.  431;  Cooley,  Torts,  pp.  125,  127,  183. 

Damages  in  cases  of  assault  include  the 
humiliation  and  the  mental  and  bodily  suf- 
fering. 

Caspar  r.  2'roadame,  46  La,  Ann.  36,  14 
So.  S17. 

Damages  may  be  assessed  without  calcu- 
lating altogether  on  the  pecuniary  loss  or 
the  privati<m  or  pecuniary  gain  to  a  party. 
Injury  to  one's  feelings  is  a  legitimate 
ground  for  action. 

Mohrvum  r.  Ohte,  17  La.  Ann.  64;  Bon- 
nin  V.  Elliott,  19  La.  Ann.  322;  Dufort  v. 
Abadie,  23  La,  Ann.  280;  Williams  v.  Mo- 
Mantts,  38  La.  Ann.  162,  68  Am.  Rep.  171; 
Ouice  V.  Barvey,  14  La.  198 ;  Miller  v.  Hoi- 
atein,  16  La.  389. 

Provocation,  lo  avail  defendant  in  mitiga- 
tion of  damages,  must  be  shown  to  be  so  re- 
cent ns  to  induce  a  presumption  that  the 
violence  was  committed  under  the  immediate 
influence  of  the  passion  thus  wrongfully  ex- 
cited by  the  plaintiff. 

2  Greenl.  Ev.  ][  03;  Ooldsmith  v.  Joy,  61 
Vt.  488,  4  L.  R.  A.  500,  IS  Am.  6t  Rep.  923, 
17  Aa  1010. 

Mere  provocation  which  does  pot  in  law 
amount  to  justification  cannot  mitigate  ac- 
tual or  compensatory  damages  for  assault 
and  the  inHiction  of  personal  injuries. 

Gotdamith  v.  Joy,  01  Vt.  488,  4  L.  R.  A. 
500,  15  Am.  St  Rep.  023,  17  Atl.  1010. 

If  a  person  has  no  character,  or  evea  a 
bad  diaracter,  he  has  a  right  to  be  let  alone, 
— to  immunity  from  personal  attacks  and 
assaults.  It  is  a  personal  right  independent 
of  character. 

Caapar  v.  Pnwdame,  46  La.  Ann.  38,  14 
So.  317. 

In  an  action  of  this  character  the  only 
possible  defense  is  either  a  denial  or  a  justi- 
fication. 

Rev.  Stat.  3640;  Barry  v.  Conatantin,  14 
La.  Ann.  796 ;  State  v.  Butman,  15  Ia.  Ann. 
166;  Btaub  T.  Van  Benthuytm,  36  La.  Ann. 

469. 

There  is  no  such  thing  in  law  u  a  half- 
way justification. 

Townshend,  Libel  ft  Slander,  2d  ed.  V  213, 
and  notes;  Williama  v.  MaManuSf  38  Id. 
Ann.  162,  58  Am.  Rep.  171. 

Measre.  Kldd  ft  Wallao*  also  for  ap- 
pellant. 


home  at  night,  tying  him  to  a  tree,  and  beating 
blm,  and  then  ordering  him  to  leave  the  county, 
including  the  qneetton  of  the  amount  of  damages 
recoverable  therefor,  see  Iforgan  v.  Sraidall,  9 
66  L.  R.  A. 


L.  R.  A.  446,  with  note  on' the  question  of  civil 
action  for  assault. 

For  a  ease  as  to  penalty  for  beating  persons  by 
^blte  caps,  see  Habbs  v.  SUte,  18  L.  B.  A.  774. 
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Messrs.  Price  Se  Roberta  and  Oiishnm 
Jfc  Mathews,  for  appellees: 

A  private  citizen  may  arrest  an  individ- 
ual in  good  faith  for  having  committed  a 

treason  or  felony. 

2  Am.  &  Kng.  Enc.  Law,  2d  ed.  p.  885; 
Cooley,  TortB,  2d  ed.  201,  202;  Newell,  Mali- 
cious Prosecution,  176. 

It  is  not  false  imprisonment  where  an  ar- 
rest is  made  without  a  warrant,  if  it  can  be 
shown  that  a  felony  has  actually  been  com- 
mitted and  theie  is  reasonable  groimd  for 
suspecting  that  the  party  arrested  had  com- 
muted the  felony. 

2  Am.  &  Eng.  £nc.  law,  2d  ed.  p.  885; 
Cooley,  Torts,  Sd  ed.  201,  202,  209. 

Where  one  man  commits  a  wrong  or  does 
an  injury  to  another,  and  the  injured  party 
also  commits  a  wrong  upon  him,  resulting 
from  the  wrong  committed  by  the  wrong- 
doer, neither  party  has  any  tight  to  dam- 
ages. 

Sutherland,  Damages,  H  151,  p.  291 ; 
Bankaton  t.  Folks,  38  La.  Ann.  267 ;  David 
V.  Aarotuon,  106  La.  347,  29  So.  806. 

A  persoa  seeking  damages  should  come 
into  court  with  clean  hands. 

MoMaster  v.  Beckicith,  2  La.  331;  Bou- 
lard  V.  Calhown,  13  La.  Ann.  445;  Prude  v. 
Sebastian,  107  La.  64,  31  So.  764. 

PosHible,  or  even  probable,  damages  are 
too  remote,  and  cannot  be  recovered. 

8  Am.  &  Eng.  Enc.  law,  p.  616. 

if  the  conspiracy  is  not  established,  or  if 
it  is  not  shown  that  all  of  the  parties  con- 
federated together  for  the  purpose  of  doing 
the  unlawful  act,  then,  in  the  event  some 
unlawful  act  was  done,  none  of  the  parties 
oould  be  held  in  damages  except  those  who 
participated  in  the  cause  of  damage. 

6  Am.  £  Ei^.  Enc.  Law,  2d  ed.  pp.  872- 
874. 

Any  circumstance  competent  as  evidence 
to  reduce  the  damages  may  be  proved  on  the 
trial  for  tlut  purpoM. 

Marsh  V.  MoPheraon,  lOS  U.  S.  709,  26  L. 
ed.  1139;  Sutherland,  Damages,  2d  ed.  291; 
Bohiaon  v.  Rupert,  23  Pa.  523;  David  T. 
AaroMon,  105  La.  347,  29  So.  895. 

Mitigation  of  damages  frequently  results 
from  the  fuller  proof  of  the  res  geata,  or 
the  disclosure  of  some  peculiar  or  exception- 
al features  pertaining  to  the  particular  case, 
making  it  apparent  that  the  plaintiff's  in- 
jury is  less  than  it  otherwise  would  appear 
to  be,  or  that  defendant  is  "leas  culpable. 

Byera  v.  Homer,  47  Md.  23;  Sutherland, 
Damages,  2d  ed.  309,  H  169 ;  Prude  t.  Sebaa- 
twn,  107  Lb.  64,  31  So.  764;  Caapar  t.  Proa- 
dawe,  46  La.  Ann.' 38,  14  So.  317;  Hitch- 
cock T.  North,  5  Rob.  (La.)  328,  30  Am. 
Dec.  540;  David  t.  Aaronaon,  ICS  La.  347, 
20  So.  806. 

Plaintiff  was  held  only  about  six  hours 
60  U  R.  A. 


or  less,  and  the  verdict,  even  if  the  court 
should  conclude  plaintiff  had  the  right  to 
recover,  is  excessive  under  the  circumstancea 
surrounding  this  case. 

Ball  V.  Harrigan,  47  N.  Y.  S.  R.  384,  19 
N.  y.  Supp.  913;  Brosde  v.  Sanderson,  86 
Wis.  368,  57  N.  W.  49;  Henderson  v.  Mc- 
Repnolda,  38  N.  Y.  S.  R.  734,  14  N.  Y. 
Supp.  351;  Miller  v.  AaJwraft,  08  Ky.  314, 
32  8.  W.  1085;  Ogg  v.  Murdoch,  25  W.  Va. 
139. 

Messrs.  Olaytom  &  Hawtherm  and  W. 
R.  Jones  also  for  appellees. 

Uonroe,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  alleges  that  be  recently  resided, 
and  was  engaged  in  the  livery-stable  busi- 
ness, at  Dodson,  in  the  parish  of  Winn; 
that  the  business  was  prosperous,  and  that 
he  conducted  himself  in  an  orderly  and 
peaceable  manner;  that  upon  July  1  and  2, 
19U2,  the  defendants,  whom  he  names  (48  in 
number),  conspiring  together  for  that  pur- 
pose, inflicted  upon  him  certain  injuries,  the 
particulars  of  which  are  set  forth  as  fol- 
lows: 

"That,  in  pursuance  of  a  common  design, 
purpose,  and  CMispiracy  agreed  upon  and 
formulated  by  said  defendants,  the  said  de- 
fendants, violently,  forcibly,  without  war- 
rant of  law,  with  force  and  arms,  and  in  di- 
rect violation  of  the  criminal  statutes  of  the 
state,  assaulted,  arrested,  and  detained  your 
petitioner,  marched  him,  by  force  and 
threats,  into  a  lone  foreat,  unfrequented  by 
civilized  man,  where  he  was  by  said  defend- 
ants threatened,  violently  abused,  ill  treated, 
wronged,  kicked,  cuffed,  and  assaulted,  by 
being  stni-k  on  the  head  and  body  with  a 
loaded  pistol,  and  in  other  ways ;  and,  final- 
ly, after  being  subjected  to  the  most  widced 
and  cruel  outrages,  the  said  defendants  tied 
a  rope  around  your  petititmer's  nedc,  threw 
one  end  thereof  over  the  limb  of  a  forest 
tree,  and,  by  pulling  thereon,  petitioner  was 
painfully  drawn  frtnn  the  ground  and  sus- 
pended in  the  air,  where  he  was  allowed  to 
renuun  until  life  was  almost  extinct  before 
being  released,  lliat  this  hanging  process 
was  several  times  repeated  and  inftleted  up- 
on petitioner  by  defendants,  in  different 
places,  and,  when  finally  released  he  was 
peremptorily  ordered  by  said  defendants  to 
leave  his  family,  his  home,  and  business,  and 
the  state  of  Louisiana,  and  never  to  return, 
under  penalty  of  immediate  .  .  .  death. 
Petitioner  avers  that  all  such  wrmigful,  tor- 
tious, wicked,  and  outrageous  acts  <tf  said 
defendants  were  done  with  a  common  pur- 
pose and  intent,  in  pursuance  of  a  common 
plan  and  idea,  and  in  cfmsequenee  of  a  con- 
spiracy deliberately,  wickedly,  and  felo- 
niously entered  into  between  ill  of  said|de- 
Digitized  by  VjOOg  IC 


IMS. 


Wariixb  v.  Talbot. 


889 


feudants,  and  that  they  are  all  bound  t» 
solido  for  tiie  acts  of  each  other,  and  for 
the  damages  caused  by  the  acts  of  any  one 
or  all  of  the  respective  coconspirators.  Pe- 
tititmer  avers  that,  in  consequence  of  the 
outrages  and  threats  and  the  number  of  said 
defendant  conspirators,  he  has  been  forced, 
through  fear  ol  his  life,  to  abandon  his  busi- 
ness, his  house,  and  his  family,  and  to  seek 
refuge  in  different  parts  of  the  state;  that 
he  is  afraid  either  to  return  to  his  hcnne  and 
his  family,  or  to  let  his  present  residence 
be  known  to  said  defendants.  He  avers  that 
his  business  has  been  completely  broken  up 
by  said  defendants,  that  he  has  suffered 
groat  bodily  pain  and  mental  agony,  and 
is  entitled  to  reparation  therefor." 

He  demands  $3,000  for  damage  to  his 
business,  $5,000  for  damage  to  his  reputa- 
tion, and  $22,000  for  physical  and  mental 
suffering. 

Exceptions  of  "no  cause  of  action"  and 
"Tsgueness"  were  filed  on  behalf  of  all  the 
defendants,  and  were  oremiled.  The  de- 
fendants ThonuLS  Walker,  William  Anders, 
William  Dillard,  D.  E.  Gnar,  William 
Badwich,  E.  M.  Warren,  Thomas  Montgom- 
ery, Silas  Wesson,  H.  Hall,  J.  T.  Payne,  and 
Alonzo  Lee  then  filed  a  geiMral  denial.  Joel 
Smith,  J.  W.  Gaar,  P.  E.  Grisham,  A.  Smith, 
Thomas  Anders,  George  Anders,  J.  C.  Smith, 
M.  Dillard,  T.  L.  Jonea,  C.  R.  Jones,  W.  M. 
Preston,  W.  H..  Mann,  Thomas  Busby,  Lee 
Busby,  J.  R.  Sykes,  P.  P.  Smith,  William 
Terral,  P.  F.  Walker,  H.  E.  Walker,  L. 
Anders,  R.  R.  Gentry,  Fox  Deloney,  John 
Deloney,  and  R.  E.  Hughes,  by  way  of  an- 
swer, after  denying  the  allegations  of  the 
petition,  save  as  admitted,  allege,  in  sub- 
stance, that  about  the  26th  of  June,  1902, 
a  number  of  buildings  in  the  town  of  Dodson 
were  destroyed  by  a  fire,  which  was  general- 
ly bolieveil  to  have  been  of  ineendary  ori- 
gin, and  that,  as  citizens  of  the  town  and 
neighborhood,  they  determined  to  make  an 
investigation,  and,  with  that  end  in  view, 
convened  in  mass  meeting.  They  aver  that 
there  was  no  intention  to  injure  anyone  or 
to  violate  the  law,  and  they  specially  deny 
that  they  did  so.  John  Terral,  B.  H.  Tal- 
bot, Z.  T.  Faith,  Mike  Gaar,  B.  M.  Stovall, 
J.  A.  Dean,  Jule  Waters,  J.  R.  I-ee,  and  J. 
B.  Milam  amplify  the  defense  as  set  up  in 
the  foregoing  answers,  as  follows;  "That 
the  citizens  of  Dodson  came  together  in  mass 
meeting,  and  decided  and  resolved  to  in- 
vestigate the  origin  of  the  fire  and  to  get 
all  the  information  that  could  be  obtained 
for  the  purpose  of  prosecuting  the  guiity 
parties.  That  the  defendants  herein  at  once 
proceeded  to  investigate  the  matter  and  get 
up  evidence,  and  in  the  course  of  the  in- 
vestigations were  led  to  believe  from  the 
facts  ascertained,  and  from  the  previous  char- 
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acter  and  reputati(xi  of  the  i^intiff  and  of 
Ed.  Warner  and  Rube  Brown,  tiiat  they  were 
the  guil^  parties,  and  thai  tiiey  were  in  a 
conspiracy  to  do  Uie  burning,  and  that  they 
thought  it  best  to  interview  those  parties, 
separate  and  apart  from  each  other,  before 
they  bad  time  to  concoct  a  scheme  or  tale 
for  defense,  and  before  they  were  arrested 
and  put  in  jail  together.  That  defendants 
proceeded  to  interview  these  plaintiffs  sep- 
arately and  apart,  and  for  that  purpose  they 
placed  Rnbe  Brown  and  Pete  Warner  undar 
temporary  restraint,  and  that  Ed.  Warner 
was  not  found,  but  eame  up  afterwards,  and 
was  also  put  under  temporary  restraint. 
That  these  parties  were  all  questiimed,  and 
that  Pete  Warner,  in  the  presence  of  plain- 
tiil,  acknowledged  that  Rube  Brown  told 
him  that  he  was  going  to  bum  the  town, 
and  that  Rnbe  Brown  also  told  him,  after 
the  txe,  that  'we  got  some  of  the  damned 
old  shacks.'  This  statement  was  repeated  i 
to  Rube  Brown  in  the  presence  M  the  other 
plaintiffs,  and  Rube  Brown  did  not  deny  it, 
but  simply  said,  "Tell  it  all,  Pete,'  or  words 
to  that  effect.  Defendants  deny  that  they 
inflicted  any  cruel  treatment  upon  plain- 
tiff, or  that  they  swung  him  up  to  a  limb, 
or  that  he  was  in  any  way  hurt  or  injured, 
and  aver  that  they  had  no  intention  to  do 
him  bodily  harm,  but  that  they  were  zeal- 
ous and  honest  in  their  investigations,  as 
law-abiding  citizens,  and  that  they  acted,  as 
the  emergency  demanded,  to  save  the  burn- 
ing of  the  btdance  of  the  town,  as  they  be- 
lieved, and  to  ascertain  the  origin  of  the 
fire,  and  kept  plaintiff  in  temporary  re- 
straint in  the  course  of  their  investigti^tions, 
believing,  in  good  faith,  that  he  and  the 
other  two  parties  were  connected  with  the 
fire  in  a  guilty  way.  That,  when  the  inves- 
tigation was  over,  defendants  told  the  plain- 
tiff and  the  other  two  parties  that  they 
would  have  to  turn  them  over  to  the  officers 
of  the  law,  to  which  proposition  Ed.  War- 
ner, the  spokesnutn  of  the  three,  suggested, 
in  the  presence  of  Pete  Wsmer  and  Rube 
Brown,  that  all  three  ot  them  would  leave 
the  community  rather  than  be  put  in  jail, 
to  which  suggestion  defendants  assented, 
and  they  did  leave  the  parish  for  a  time. 
Defendants  deny  that  plaintiff  had  a  good 
reputation  in  the  community  before  or  after 
the  fire,  but  allege  that  his  reputation  was 
not  good,  and  defendants  specially  deny  that 
plaintiff's  character  or  reputation  was  in- 
jured by  them." 

It  may  be  stated  in  this  connection  that 
separate  suits  for  damages  were  filed  by  Kd. 
Warner  and  the  plaintiff,  and  that  the  tes- 
timony taken  seems  to  have  been  used  indif- 
ferently in  either  case.  This  intimate  rela- 
tion between  the  two  suits  will  perhaps  ex- 
plain S(mtc  peculiarities  in  the  JanguagfL^f^ 
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the  answer  frran  which  the  foregoing  excerpt 
is  taken. 

The  caBe  was  tried  before  a  jury,  which 
brought  in  a  verdict  for  plaintiff  in  the  sum 
of  $500,  and,  the  same  having  been  made 
the  judgment  of  .the  court  (save  that  tlie 
name  of  Thoraaa  Anders,  one  of  the  defend- 
ants, has  been  omitted  from  such  judg- 
ment), the  plaintiff  has  appealed,  and  now 
prays  that  he  be  awarded  a  larger  amount, 
whilst  the  defendants  answer  the  appeal, 
and  prey  that  plaintiff's  dfimand  be  reject- 
ed or  the  case  remanded. 

During  the  trial  the  plaintiff  consented  to 
a  nonsuit  as  to  the  damages  alleged  to  have 
been  sustained  hy  reason  of  injury  to  his 
character,  and  the  evidence  adduced  shows 
that  the  business  in  which  he  was  engaged 
belonged  to  bis  brother,  from  whom  he  re- 
ceived one  half  of  the  profits  in  lieu  of 
wages. 

,  A  large  number  of  witnesses  were  exam- 
ined, and  on  some  points  there  is  conflict 
of  testimony.  The  facts  which  we  regard 
as  indisputably  established  are  follows: 
Kd.,  Alorgun,  and  Pete  Warner  axe  broth- 
ers, and,  at  the  date  of  the  occurrences  out 
of  which  this  litigation  arises,  were  about 
twenty-eight,  twenty-three,  and  twenty-two 
years  old,  respectively.  They  are  members 
of  a  large  family,  were  bom  and  reared  in 
the  parish  of  Winn,  and  have  had  few  ad- 
vantages in  the  way  Of  education.  In  No- 
vember, 1001,  Ed.  Warner  established  him- 
self in  the  livery-stable  business  in  the  little 
village  of  -  Dodsou,  a  plaoe  of,  at  most,  a 
few  hundred  inhabitants,  situated  on  the 
railroad  s<Hne  10  or  12  miles  distant  from 
Winnfleld,  the  parish  seat  of  Winn  parish. 
His  stodE  in  trade  consisted  of  about  ten 
horses  and  half  a  dozen  vehicles,  the  whole 
worth,  perhaps,  $1,000;  and  he  employed 
his  brother  Pete  and  one  Jim  Sherrod  to 
assist  him,  his  brother  Morgan  being  em- 
ployed in  a  sawmill  in  the  neighborhood, 
and  the  three  brothers,  together  with  Rube 
Brown,  a  young  man  frtun  the  parish  of 
Bienville,  who  was  engaged,  near  Winn- 
field,  in  getting  out  cross-ties,  living  in  a 
house  presided  over  by  the  mother  of  the 
Warners,  and  which  also  sheltered  their 
aunt  and  younger  sister.  On  the  evening  of 
June  25,  1002,  a  fire  supposed  to  have  been 
of  incendiary  origin  broke  out  in  Dodson, 
and  destroyed  some  8  or  10  buildings,  in- 
cluding that  in  which  Warner  kept  his  sta- 
ble. Upon  July  1st  following,  the  grand 
jury  wad  in  session  at  Winnfleld.  and  Pete 
Warner  w«nt  there  in  obedience  to  a  sum- 
mons from  that  body.  His  brother  Ed.  was 
at  that  time  driving  a  patron  through  the 
coimtry,  and  did  not  return  home  until  late 
in  the  afternoon;  Morgan  Warner  was  en- 
gaged in  his  usual  work  at  tho  sawmill; 
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Brown  was  engaged  in  his  usual  work ; 
and  Sherrod,  as  usual,  was  in  charge  of 
tlie  stable.  That  being  the  situation,  the 
defendants,  with  the  exception  of  L.  Anders, 
Wm.  Anders,  Wm.  Dillard,  H.  Hall,  A.  Lee, 
W.  H.  Mann,  Thomas  Montgomery,  Thomas 
Walker,  E.  M.  Warren,  and  Silas  Wasson, 
together  with  some  other  persons  who  have 
not  been  sued,  assembled  in  Dodson,  and, 
after  consultation,  subscribed  to  an  instru- 
ment, in  writing,  as  follows: 

"We,  the  citizens  of  Dodson  aod  the  sur- 
rounding community,  have  reason  to  believe 
that  our  interest  is  endangered,  and  we, 
as  a  town,  are  any  time  liable  to  be  de- 
stroyed by  fire  caused  or  started  by  an  in- 
cendiary. We  therefore  have  met,  and  each 
of  us  whose  signature  appears  below  pledge 
ourselves  to  keep  secret,  as  near  as  possible, 
all  facts  which  might  destroy  the  intention 
of  said  meeting.  We  further  agree  to  stand 
tc^ether  as  a  body  of  law-abiding  citizens  in 
protecting  the  interest  of  our  town.  We 
further  agree,  and  do  ask  our  citizens  as 
undersigned,  to  take  such  steps  as  may 
necessary  to  the  investigation  of  the  recent 
fire  in  the  town.  We  each  of  us  solemnly 
aSli'm  that  he  will  not  talk  to  anyone  whose 
signature  does  [not^^]  appear  below." 

When  this  instrument  had  been  signed,  or 
before,  the  chairman,  by  the  authority  of 
the  meeting,  appointed  five  committees, 
whose  duty  it  was  made  to  take  charge  of 
and  interview  the  three  Warners,  Brown, 
and  Sherrod,  one  committee  being  assigned 
to  each  of  Uie  five  pers<mB  thus  mentioned. 

The  eommitteu  so  appointed  acted 
promptly,  and  in  accordance  with  the  same 
general  idea  m  to  ths  function  that  they 
were  to  dischaige.  "Bill  Terral,  Redden 
Sykes,  Bob  Hughes,  and  Lee  Busby"  waited 
on  Morgan  Warner  at  the  mill  at  vhich  he 
was  working,  informed  him  that  he  was  un- 
der arrest,  remained  with  him,  without  per- 
mitting him  to  get  out  of  their  sight,  until 
the  whistle  blew  to  stop  work,  refused  to 
permit  him  to  go  home  to  change  his  cloth- 
ing, carried  or  escorted  him  to  Dodson,  and 
kept  him  under  guard  until  about  10  o'clock 
at-  night.  Preston  and  one  of  the  Terrols 
"arrested"  Jim  Sherrod  at  about  2  o'clodc 
in  the  afternoon,  and  held  him  under  guard 
until  after  sunset,  going  with  him  to  the 
postoffice  in  order  that  he  might  mail  a  let- 
ter, and  later,  to  the  stable  that  be  might 
feed  the  atock,  but  never  losing  sight  of  him. 
Talbot,  Faith,  Dean;  Waters,  Stovall.  John 
Terral,  and  Mike  Gaar  boarded  the  train  for 
Winnfleld  in  search  of  Pete  Warner,  and 
also  of  Ed.  Warner,  whose  whereabouts  were 
unknown  to  them.  Tbey  found  Pete  wait- 
ing to  be  called  before  the  grand  juiy,  but 
they  informed  him  that  they  wanted  him  to 
go  with  them  to  Dodson,  and  he-consented  to 
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go,  though,  as  he  walked  to  the  train,  one 
of  them  walked  on  either  side  and  held  one 
of  his  arms.  Stovall  in  the  meanwhile 
hought  a  rope,  which  Terral  afterwards  car- 
ried in  a  closed  umbrella.  On  the  way  back 
the  plaintiff  was  guarded,  without  ostenta- 
tioUj  but  when  the  train  reached  a  statitm 
some  distance  short  of  Dodson  he  was  per- 
emptorily ordered  to  get  off,  and,  with  the 
defendants  holding  his  arms  as  before,  he 
was  marched  in  the  directi<m  of  the  woods, 
where  he  was  informed,  with  a  display  of 
pistols  and  the  use  of  harsh  and  abusive 
language,  that  he  was  to  be  hanged,  and  be 
was  moved  about  in  search  of  a  tree  that 
might  answer  the  purpose  of  a  galtows. 
When  the  tree  was  found,  a  pistol  was 
brought  to  bear  on  him,  his  collar  and  neck- 
tie were  torn  off,  a  noose,  which  had  been 
made  at  one  end  of  the  rope,  was  thrown 
around  his  neck,  and,  he  says,  the  other  end 
of  the  rope  was  thrown  over  the  limb  of  the 
tree,  and  that  he  was  drawn  up  in  the  air. 
The  defendants  deny  that  the  rope  was 
thrown  over  the  limb  of  the  tree,  or  that  it 
was  drawn  uncomfortably  ii^t  on  plain- 
tiff's nedc,  and  we  will  pass  that  question 
for  the  present.  Hie  plaintiff  was  then  or- 
dered to  tell  what  he  knew  about  the  fire, 
and,  upon  his  answering  that  he  knew  noth- 
ing, he  was  told  that  he  lied,  and  that  his 
captors  would  break  his  neck,  shoot  out  his 
brains,  etc.,  unless  he  told  what  he  had  said 
that  he  did  know.  He  was  then  led  aside  by 
the  rope,  which  was  still  encircling  his  neck, 
for  a  private  interview  with  one  or  two  of 
the  defendants,  and,  the  interview  not  prov- 
ing altogether  satisfactory  to  them,  the 
hanging  demonstration  was  repeated.  The 
defenduits,  at  least  the  active  participants 
in  the  mistreatment  of  the  plaintiff,  have 
testified  that  they  had  agreed  that  they 
would  scare  him  1^  tiireatenlng  to  hang 
him  or  otherwise,  but  that  it  was  not 
their  intention  to  do  him  any  serious  injury. 
They,  however,  concur  in  stating  that  their 
demonstrations  were  to  be  given  such  an  ap- 
pearance of  reality  as  to  convince  the  plain- 
tiff that  they  were  exactly  what  they  ap- 
peared to  be,  and  it  is  generally  conceded 
that  they  produced  that  effect. 

Thus  the  witness  Dean,  referred  to  by  the 
plaintiff,  is  interrogated,  and  answers  as 
follows: 

Q.  That  bluff  was  to  be  suffiriently  strong 
and  convincing  to  bring  forth  results,  was 
it  not? 

A.  We  just  wanted  him  to  tell  what  he 
knew. 

Q.  You  didnt  expect  to  accunplish  any- 
thing by  playing  with  himT 

A.  Without  hurting  him. 
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Q.  Repeat  the  question,  Mr.  Stent^apher 
(which  was  done). 
A.  We  did  not  play  with  him. 

The  wil^KSB  Talbot,  also  referred  to  by 
plaintiff,  is  interrogi^ed,  and  answers  as 
follows: 

Q.  Did  you  give  him  time  to  pray, — 
to  meet  his  HakerT 

A.  Yes,  I  t(dd  him  that  if  he  wanted 
to  do  anytlung  of  that  sort  he  could  do 
so.   .   .  . 

Q.  Well,  you  all  were  very  much  in  ear- 
nest in  what  you  were  doing  down  there? 

A.  We  felt  that  way. 

Q.  You  didn't  try  to  create  the  impres- 
sion that  it  was  a  joke  T 

A.  No,  sir. 

Q.  You  tried  to  make  these  boys  believe 
that  you  were  going  to  hang  them  if  they 
didn't  teUr 

A.  Yes.   .   .  . 

Q.  What  was  the  purpose.  Doctor,  in  ty- 
ing the  ropes  around  the  nedcs  of  tlMse  two 
boys? 

A.  Why  it  was  to  get  Uiem  to  tell  what 
they  knew  about  the  fire. 

Q.  Do  you  mean  that  it  was  to  force  fJiem, 
through  fear  of  being  hung,  to  tell  what 
th^  knew? 

A.  Well,  we  didn't  intend  to  bang  them. 

Q.  Doctor,  I  understood  you  to  say,  be- 
fore, that  you  didn't  intend  to  do  that,  but 
the  question  1  now  ask  you  [is] ,  if  your  pur- 
pose, in  tying  the  ropes  around  their  necks, 
was  not  to  compel  them,  through  fear  of 
being  hung  to  tell  what  they  Imew  about 
the  Are  at  Dodson  T 

A.  Why,  of  course  that  was  it.    .    .  . 

Q.  Your  manner  and  language  toward 
these  parties,  when  you  held  them  under 
arrest,  was  very  determined  and  very  rough 
and  very  abusive,  in  order  to  make  them 
believe  that  you  intended  to  do  them  some 
great  harm  if  they  did  not  confess  to  you 
what  you  desired  or  believed  that  they  had 
knowledge  of  I  * 

A.  I  didn't  say  it  was  rough;  of  course, 
it  was  determined. 

Q.  Was  it  violent, — apparently,  I  meant 

A.  It  might  have  appeared  tiiat  way  to 
them.    .    .  . 

Q.  Suppose  one  of  the  boys  had  resisted 
or  drawn  a  weapon,  would  you  have  used 
yours T 

A.  That  is  an  opinion,  now;  I  couldn't 
say.  If  I  thought  be  intended  to  use  his,. 
I  would  have  used  mine.  .  ,  .  (After 
an  interval,  and  on  redirect  examination.) 
I  would  like  to  explain  to  the  jury  that  had 
these  parties  attempted  to  liberate  them- 
selves, why  1  would  not  have  felt  justified  in 
shooting  one  of  them,  but  I  me^nt  to  have 
said  yesterday,  aa  "oP^^/GtH^lgte. 
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that>  had  they  attompted  to  use  a  weapon 
on  me,  I  moat  certainly  would  have  done  the 
best  1  could  on  them. 

After  the  second  hanging  demonstration, 
the  plaintiff,  who  testifles  that  he  did  not 
desire  any  further  experience  of  that  kind, 
stated  that  Rube  Brown  had  told  him  "that 
he  was  going  to  hum  the  town,  and  that  he 
had  burned  a  few  of  the  damned  old 
shades,"  and,  being  confronted  with  Brown, 
who  was  also  held  by  a  rope,  he  or  someone 
else  informed  Brown  that  the  statement  had 
been  made,  and  the  latter  said,  "Why  don't 
you  tell  the  whole  story  I"  or  something  to 
that  effect.  Brown's  case  is  not  before  us, 
Dor  is  that  of  Ed.  Warner,  and  we  need  say 
no  more  conceming  them  than  that  they 
were  taken  into  the  same  woods  as  the  plain- 
tiff, and  that  they  were  all  released,  at  10 
or  11  o'clodc  at  night,  with  the  distinct  un- 
derstanding that  the  plaintiff  should  leave 
Dodson  early  the  next  morning,  that  Brown 
should  leave  within  three  days,  and  that 
Ed.  Warner  should  be  allowed  tea  days 
within  which  to  settle  his  business,  at  the 
expiration  of  which  he  also  should  leave. 
The  plaintiff  left  the  next  morning  very 
early,  and  without  waiting  for  the  train.  But 
during  the  day  the  defendants,  or  a  number 
of  them,had  another  meeting.to  which  Brown 
was  invited,  and  as  a  result  of  which  he 
left  Dodson  on  the  morning  of  July  3d,  hav- 
ing passed  the  previous  night  in  the  custody 
(tf  one  of  the  defendants,  who  slept  with  his 
pistol  by  his  aide,  and  who,  with  another  of 
the  defendants,  accompanied  him  to  the  de- 
pot and  saw  that  he  got  off  on  the  train, 
after  buying  his  own  ticket.  It  is  said 
that  the  plaintiff  left  Dodson  <tf  his  own  ac- 
cord, preferring  that  course  to  being  turned 
over  to  the  <^oerB  of  the  law,  or  to  re- 
maining in  a  tpwn  the  citizens  of  which 
had  such  a  poor  opinion  of  him.  We  do 
not  find  tiiis  to  be  a  fact.  Our  ctmeinBion 
is.  the  testimony  of  the  defendants  to  the 
contrary  notwithstanding,  that  he  was  given 
to  understand  that  bis  immediate  departure 
and  absence  from  Dodson  were  essential  to 
his  continued  existence,  and  we  are  inclined 
to  think  that  tiie  suggestion  contained  no 
idle  threat. 

Returning  to  the  pretermitted  question: 
Was  the  plaintiff  actually  suspended  by  the 
neck?  There  is  this,  among  other  things, 
to  be  said:  The  plaintiff  is  the  only  wit- 
ness in  his  own  behalf  who  was  present, 
and  he  testifies,  positively  and  circumstan- 
tially, that  he  was  so  suspended,  and  that, 
on  the  occasion  of  his  second  suspension 
(to  quote  his  language),  "When  they  let  me 
down.  I  fell  up  against  Morgan  StovatI — I 
suppose  I  did,  as  I  was  there  when  I  knew 
where  I  was  at." 
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Several  of  the  defendants  who  were  pres- 
ent testify  that  the  rope  was  tmly  6  or  6 
feet  long,  that  the  limb  of  the  tree  was  10 
feet  above  tlie  ground,  and  that  the  end  of 
the  rope  was  not,  ^d  could  not  have  been, 
thrown  over  the  limb.  It  is  conceded,  bow- 
ever,  that  On  both  occasions  one  of  the  de- 
fendants climbed  the  tree  in  order  to  im- 
press the  plaintiff  with  the  idea  that  his 
purpose  was  to  throw  the  rope  over  tke  limb, 
and  the  question  suggests  itself,  How  could 
the  defendants  have  expected  to  impress  the 
plaintiff  with  the  belief  that  a  rope  only  5 
or  6  feet  long,  after  having  been  looped 
around  his  neck,  could  be  passed  over  the 
limb  of  a  tree,  10  feet  high,  and  fall  down 
upon  the  other  side  far  enough  to  enable 
them  to  reach  it  and  thereby  lift  him  off 
the  ground?  Beyond  this.  Dean,  a  defend- 
ant who  was  on  the  spot,  and  who  was  a 
member  of  the  committee  specially  charged 
with  the  extraction  of  information  from  the 
plaintiff,  testifies  that  the  rope  was  thrown 
over  the  limb,  and  tliat  he  caught  it,  within 
a  foot  or  two  of  the  plaintiff's  neck,  in  or- 
der to  prevent  its  being  tightened  from  the 
other  side.  It  is  true  that  the  court  took 
a  recess  about  that  time,  and  after  the  re- 
cess the  witness  corrected  his  testimony  and 
stated  that  the  rope  was  not  thrown  over 
the  limb;  but  it  is  also  true  that  he  testi- 
fied after  the  recess  that  he  had  had  no  par- 
ticular conversation  with  anyone  during  the 
recess,  whereas  it  was  proved  conclusively, 
and  without  attempt  at  contradiction,  that 
two  of  the  defendants,  who  had  testified  that 
the  rope  was  too  short  to  go  over  the  limb, 
had  talked  to  him  for  some  time  during  the 
recess  with  great  animation. 

Again,  Felix  Walker,  Jr.,  a  witness  for 
the  plaintiff,  referring  to  one  of  the  defend- 
ants, gives  the  following  testimony,  which 
there  has  been  no  attempt  to  CMitradict,  to 
wit:  "I  walked  up,  and  Cj'rus  Jones  turned 
around  and  went  to  talking  to  me  about  it, 
and  he  told  me  that  Ed.  was  the  biggest 
coward  in  the  bunch;  that  he  jerked  tiie 
rope  off  his  neck.  I  spoke  up  and  said, 
'Did  you  hang  him  upT'  and  he  says,  *Yes, 
we  hung  the  s  s  of  b  s  up.'*' 

Our  conclusion,  then,  is  that  the  plain- 
tiff's allegations  as  to  the  circumstances 
and  manner  of  his  treatment  are  substan- 
tially established  by  the  evidence  in  the 
record. 

On  the  trial,  the  defendants  offered  to 
prove  the  facts  which  led  them  to  suspect 
that  plaintiff  had  some  guilty  connection 
with  the  fire,  which  had  occurred  in  Dod- 
son on  June  25,  1002,  and  several  bills  of 
exception  were  taken  to  the  ruling  of  the 
trial  judge  in  excluding  the  evidence  so 
offered.  I'lic  ruling  complained  of  was  mani- 

festlr  correct.  Torture  is  n^  IbngeRBetmit- 
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ted  in  dvilixed  oountrieB,  even  ai  a  ptinish- 
ment  for  crime,  land  sliu  lew  ean  it  be 
tolerated  upon  tiie  1>are  nupieiaD  Uuit  a 
crime  hai  been  ounmitted,  or  to  extort  a 
coiife8ai<m  thereof  or  an  aeciuatuHi  against 
ofcbers.  ^le  plaintiff  daims  only  actual 
damages,  and,  if  the  defendants  had  been 
alloired  to  prove  thdr  suspicions  of  hia 
compUcify  in  the  Hn,  such  evidence  would 
have  been  entitled  to  no  weight  by  way  of 
mitj^tftion,  for,  even  under  the  authorities 
which  hold  that  provocation  may  be  shown 
in  mitigation  frf  numplaty  damages,  the 
provocation  must  be  immediate,  whereas  the 
allq[ed  provooaticm  in  thu  ease  had  oc- 
curred five  days  beftne  the  infliction  of  the 
injury.  In  the  well-considered  ease  of  Oold- 
atnitk  T.  Joy,  61  Vt.  488,  4  L.  R.  A.  600,  16 
Am.  St.  Bep.  92S,  17  Atl.  1010,  in  which 
the  American  and  English  eases  upon  the 
subject  are  reviewed,  the  supreme  court  of 
Vennont  says:  "It  is  a  general  and  whole- 
some rule  of  law  tiiat  whenever,  by  an  act 
which  he  could  have  avoided  and  which  can- 
not be  justified  in  law,  a  person  inflicts  an 
immediate  injury  by  finrce,  he  is  legally  an- 
swerable in  damages  to  the  party  injured. 
.  ,  .  If  provoeati%'e  words  may  miti- 
gate, it  follows  that  they  may  reduce  the 
damages  to  a  mere  nominal  sum,  and  thus 
practically  justify  an  assault  and  battery. 
But  why,  under  this  rule,  may  they  not  fuUy 
justify?  If  in  one  case  the  prordcation  is 
so  great  that  the  jury  may  award  only  nom- 
inal damages,  why,  in  another  in  which  the 
provocation  is  far  greater,  should  they  not 
be  permitted  to  acquit  the  defendant,  and 
thus  overturn  the  well-settled  rule  of  law 
that  words  cannot  justify  an  assault!  On 
tiie  other  hand,  if  words  cannot  justify,  they 
should  not  mitigate." 

For  the  reasons  stated  above,  it  is  un- 
necessary to  decide  whether  an  immediate 
provocation  can  be  shown  by  way  of  miti- 
gation, since  the  defendants  in  this  case 
had  no  immediate  provocation,  and  acted 
with  entire  deliberation.  Other  bills  were 
taken  on  behalf  of  the  defendants;  one  to 
the  judge's  charge  as  given,  and  fourteen 
to  his  refusal  to  give  special  charges.  It  is 
evident,  however,  that  in  a  civil  case,  where 
there  is  no  well-founded  complaint  of  the  ex- 
clusion of  evidence,  it  becomes  immaterial, 
on  the  appeal,  whether  the  charge  of  the 
trial  judge  was  right  or  wrong,  since  it  is 
the  duty  and  the  privilege  of  this  court  to 
apply  the  law  according  to  its  understand- 
ing thereof,  and  regardless  of  what  the 
trial  judge  may  have  charged. 

Two  bills  of  exception  were  also  taken  on 
behalf  of  plaintiff,  but  they  are  not  insisted 
on,  and  need  not  be  considered. 

The  fire  in  Dodson  occurred  on  June  26th. 
On  July  1st,  when  the  defendants  took  the 
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plaintiff  into  their  custody,  the  grand  Jury 
was  in  session  at  Winnfleld,  about  12  miles 
away.  The  foreman  was  a  pronunnit  citi- 
xea  of  Dodami,  and  the  plaintiff  was  in  at- 
tendanoe,  in  mponse  to  a  summons,  as  a 
witness.  In  all  probability,  therefore,  the 
body  charged  by  law  with  that  function 
was  then  investigating  the  origin  of  the 
fire,  and  the  defendants,  instead  of  laying 
their  foots,  if  they  had  any,  and  tiieir  sus- 
picions, before  that  body,  removed  the  wit- 
ness who  had  been  summcmed  to  appear  be- 
fore it,  and  undertook  to  etmduct  Uub  inves- 
tigation, not  only  outside  of  the  law,  but 
in  a  manner  which  reduoed  the  community 
of  which  they  profess  to  be  the  represent- 
atives to  the  level  of  a  lawless  and  ignorant 
horde  of  savages.  Whilst,  therefore,  their 
professions  are  those  of  law-abiding  dttzens, 
their  conduct  was  that  of  anarchists,  rec- 
(^nizing  no  governing  power  save  unbridled 
passion.  The  plaintiff  in  this  case  is  a  mere 
boy,  who,  though  the  door  was  opened  for 
the  proof,  is  not  shown  ever  to  have  been 
convicted  of  any  offense,  or  ever  to  have 
been  charged  with  any,  save  the  shooting  of 
an  ox,  the  value  of  which  he  paid  to  the 
owner,  and  thereafter  recovered  in  a  civil 
action  in  which  he  satisfied  the  court  that 
he  was  not  guilty  of  the  charge.  In  the 
matter  of  the  fire  at  Bodsdn,  the  grand 
jury,  which  was  in  sessitm  in  July,  1902, 
brought  in  no  bill  against  him.  The  trial 
of  the  instant  case  began  on  Fehnuiry  5, 
1903,  and  lasted  until  February  14th,  when 
the  jury  brought  in  the  verdict.  On  the 
12th  of  February,  during  the  trial,  the 
grand  jury,  then  in  session,  found  an  in- 
dictment against  the  two  Warners  and  Rube 
Brown,  charging  them  with  arson  with  re- 
spect to  the  fire  in  question,  and  the  in- 
dictment was  admitted  in  evidence,  over  the 
objection 'of  plaintiff's  counsel,  who  there- 
upon offered  to  prove  that  a  large  propor- 
tion of  the  members  of  the  body  by  whom  it 
had  been  found  wore  closely  related  to  the 
defendants  in  whose  behalf  it  was  offered. 
The  evidence  was  objected  to  and  excluded, 
and  no  action  by  this  court  in  the  matter 
is  now  invoked.  It  is,  however,  stated  by 
coimsel  for  the  plaintiff  in  his  brief,  and  is 
not  denied  by  the  other  side,  that  the  prose- 
cution under  the  indictment  so  found  was 
promptly  abandoned. 

The  jury  by  which  the  case  was  tried 
found  "against  the  defendants,  in  favor  of 
the  plaintiffs,  for  conspiracy,  mental  an- 
guish, terror,  and  distress,  in  the  sum  of 
$500,"  and,  whilst  we  appreciate  their  ac- 
tion in  thus  stamping  with  disapproval  the 
lawlessness  of  which  the  defendants  have 
been  guilty,  we  are  of  opinion  that  the 
amount  awarded  falls  short  of  compensat- 
ing  the  plaintiff.  -t^fo^gl^ ' 
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terror,  and  distress  which  he  suffered  whilst 
the  defendants  held  him  in  custody,  there 
is  to  be  added  acme  physical  suffering,  be- 
yond which  there  is  also  to  be  added  the 
sense  of  humiliation  and  di^^ce  with  which 
he  must  ever  in  the  future  remember  that, 
with  a  rope  around  his  neclc  br  fastened  upon 
his  arm,  he  was  for  hours  led  about,  rather 
like  a  dog  than  even  a  criminal,  with  oc- 
eaaitnial  demonstrations  of  hai^ng,  or  act- 
ual hanging,  ai  suited  the  humor  of  his 
captors.  No  amount  tA  money  could  fully 
comiienBate  a  self-respecting  man  for  such 
treatment,  but  $5,000  will  perhaps  come 
nearer  doing  so  than  9500,  and  we  shall 
therefore  fix  the  plaintiff's  damages  at  that 
amount.  There  is,  we  think,  error  in  the 
verdict  and  judgment  appealed  from  in  an- 
other respeot.  Thoa.  Walker,  Wm.  Anders, 
William  Dillard,  E.  M.  Warren,  Thos.  Mon^ 
gomery,  Silas  Waaaxm,  H.  Hall,  J.  T.  Payne, 
and  ^oazo  Lee  have  filed  a  general  denial. 
It  does  not  appear  that  th^  signed  the  in- 
strument of  Julj  let  (copied  In  the  state- 
ment which  precedes  this  opinion),  nor  is 
Uiere  any  evidence  in  the  rectnd  whidi  con- 
nects them  with  the  unlawful  acts  of  which 
tin  plaintiff  ctnnplaiiu.  A.  B.  Anders,  Jim 
Terral,  and  Lee  Terral  filed  no  answer  at 
all,  and  are  connected  with  the  matter  <mly 
reason  of  the  fact  that  their  signature 
are  attadied  to  the  instrument  mentioned. 
That  instrument  is,  of  itself,  harmless,  and 
the  evidence  dehon  the  instrument  leads  us 
to  believe  that  there  were  some  of  the  sign- 
ers who  really  did  not  contemplate  that  any- 
thing unlawful  would  be  done,  or,  rather,  it 
falls  to  show,  as  to  all  the  signers,  that 
th^  had  such  action  in  contemplation.  And 
this  is  true  as  to  the  three  whose  names 
are  last  above  mentioned.  It  is  also  true 
of  D.  E.  Gaar  and  William  Badeteidi,  who 
joined  in  the  general  denial,  and  oi  Joel 
Smith,  J.  W.  Gaar,  John  Gaar,  P.  E.  Griah- 
am.  A.  Smith,  Thranas  Anderson  (sgminst 
whom  no  judgment  has  been  rendered), 
George  Anders,  J.  C.  Smith,  M.  Dillard,  T. 
L.  Jones,  Thomas  Busby,  Lee  Busby,  P.  F. 
Smith,  P.  T.  Walker,  H.  E.  Walker,  Fox 
Deloney,  and  John  Deloney,  who,  in  the 
answer  filed  by  them,  admit  that  they  met 
together  and  resolved  to  investigate  the  fire, 
but  deny  that  they  had  any  unlawful  pur- 
pose in  view,  and  as  against  whom  we  find 
no  other  evidence  than  their  signatures  af- 
fixed to  the  instrument  mentioned.  W.  H. 
Mann  and  L.  Anders  make  the  same  defense 
and  are  in  the  same  position,  save  that 
their  signatures  do  not  so  appear.  Upon 
the  other  hand,  C.  R.  Jones,  W.  M.  Pres- 
ton, J.  R.  Sykes,  William  Terral.  R.  R. 
Gentry,  and  R.  E.  Hughes,  who  also 
joined  in  the  answer  filed  by  the  defend- 
ants last  mentioned,  not  only  signed  the 
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agreement  of  July  1st,  but  are  shown  to 
have  actually  participated  in  executing  it 
in  an  unlawful  manner. 

As  to  the  remaining  defendants,  i.  «■> 
John  Terral,  R.  H.  Talbot,  Z.  T.  Faith, 
Mike  Gaar,  B.  M.  Stovall,  J.  A.  Dean,  Jule 
Waters,  J.  R.  Lee,  and  J.  B.  Milam,  th^ 
not  (Hily  signed  the  agreement,  but,  with  the 
exception  of  Lee,  were  the  persons  who  tocdc 
the  plaintiff  in  cliarge  and  inflicted  upon 
him  the  injury  of  which  he  complains,  be- 
yond which  tiiey  admit,  in  the  answer  filed 
by  them,  that  they  subjected  the  plaintiff 
to  the  unlawful  restraint  during  which  he 
received  that  injury,  and.th^  must  be  held 
liable  for  the  conaequences. 

It  is  therefore  ordoed,  adjudged,  and  de- 
creed that,  in  so  far  as  it  omdemns  A.  B. 
Anders,  George  Anders,  L  Anders,  Thomas 
Anders,  Lee  Buaby,  Thomas  Busby,  Fox  De- 
loney, John  Deloney,  M.  Dillard,  W.  Dil- 
lard, D.  E.  Gaar,  John  Gaar,  J.  W.  Gaar, 
P.  E.  Grisham,  H.  Hall,  T.  L.  Jones,  A. 
Lee,  W.  H.  Mann,  Thomas  Montg<Hnei7,  J. 
T.  Payne,  William  Radesdoh,  A.  Smitii,  I. 
C.  Smith,  Joel  Smith,  P.  F.  Smith,  Jim  Ter- 
ral, Lee  Terral,  F.  T.  Walker,  Thomas  Walk- 
er, H.  E.  Walker.  E.  M.  Warren,  and  Silas 
Wasson,  the  judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
the  demand  of  the  plaintiff  be  rejected  at 
his  cost.  It  is  furUier  ordered,  adjudge 
and  decreed  that,  as  to  J.,  A.  Dean,  Z.  T. 
Faith,  Mike  Gaar,  R.  R.  Gentiy,  R.  E- 
Hughes,  C.  R.  Jones,  J.  R.  Lee,  J.  B.  Milam, 
W.  M.  Preston,  J.  R.  Sykes,  B.  M.  Stovall. 
B.  H.  Talbot,  John  Terral,  Wm.  Terral,  and 
Jule  Waters,  said  judgment  be  amended 
increasing  the  amount  thereof  from  $500  to 
$5,000,  and,  as  ammded,  affirmed,  said  de- 
fendants last  mentiimed  to  pay.  all  costs, 
save  such  as  may  have  been  incurred  by 
their  codefendanta  who  are  discharged  by 
this  Judgment,  which  coats  shall  be  {udd  by 
the  plaintiff. 

Breau,  J.,  omcurs  in  the  decree. 

An  application  for  rehearing  having  been 
filed,  Breans,  J.,  on  February  1,  1904, 
handed  down  the  following  additional  opin- 
ion: 

Plaintiff  and  appellant,  in  his  petition  for 
a.  rehearing  sets  up  that  we  overlooked  por- 
tions of  the  evidence,  and  thereby  held  as 
not  bound  a  number  of  the  defendants  who 
wpre  equally  as  liable  as  those  against  whom 
a  judgment  has  heretofore  been  rendered. 

In  order  to  set  this  matter  at  rest,  we 
have  to  determine,  contradictorily  with  the 
defendants  not  heretofore  condemned,  wheth- 
er there  is  anything  in  the  averment. 

The  parties  sued  are  John,  TerraL  B,  H. 
Talbot,  Z.  T.  FaitBigiti^b^M^<^Atea- 
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Walker,  J.  W.  Gaar,  Mike  Gaar,  John  Gaar, 
P.  E.  GriBham,  A.  Smith,  William  Anders, 
Thomas  Anders,  A.  B.  Anders,  George  An- 
ders, I.  C.  Smith,  March  Dillard,  William 
Dillard,  B.  M.  Stovall,  T.  L.  Jones,  C.  R. 
Jones,  W.  M.  Preston,  W.  H.  Mann,  Hios. 
Busby,  Lee  Buaby,  J.  R.  Sykes,  P.  F.  Smith, 
D.  E.  Gaar,  J.  A.  Dean,  Wm.  Terral,  Lee 
Terral,  Jim  Terral,  P.  T.  Walker,  H.  E. 
Walker,  L.  Anders,  Jules  Waters,  R.  R. 
Gentry,  Fox  Deloney,  John  Deloney,  Wil- 
liam Badcacich,  J,  K.  Lee,  E.  M.  Warren, 
Thomas  Montgomery,  R.  E.  Hughes,  Silas 
Wasson,  H.  Hall,  J.  B.  Milam,  J.  T.  Payne, 
and  Alonzo  Lee. 

Our  decree  was  rendered  against  J.  A. 
Dean,  Z,  T.  Faith,  Mike  Gaar,  R.  Gentry, 
R.  E.  Hughes,  C.  K.  Jones,  J.  R.  Lee,  J.  B. 
Milam,  W.  M.  Preston,  J.  R.  Sykes,  B.  M. 
Stovall,  B.  H.  Talbot,  John  Terral,  Wm. 
Terral,  and  Jules  Waters. 

The  contenticm  is,  in  the  application  for 
a  rehearing,  that  the  following  named  per- 
Bons  are  also  liable:  A.  B.  Anders  (Adam 
Anders),  Jim  Terral,  Lee  Terral,  George 
Anders,  J.  W.  Gaar,  I.  C.  Smith  <J.  C. 
Bmith),  Thomas  Busl^,  P.  F.  Smith,  Fox 
Delouey,  W.  H.  Mann,  Williani  Dillard, 
named,  as  plainUff  has  it,  in  one  group. 

The  others  named  in  thp  applieatibn  for  a 
rehearing  are:  A.  Smith,  7.  T.  Walker, 
Hiomas  Anders,  Lee  Busby,  John  Belong, 
M.  Dillard,  John  Gaar,  P.  E.  Grisham,  T. 
H,  Jones,  Wm.  Radescich,  Joel  Smitii,  Jim 
Terral,  H.  E.  Walker. 

A  new  trial  is  granted  as  to  the  parties 
named  in  the  application  for  a  rehearing,  as 
parties  against  whom  judgment  (as  con- 
tended hj  plaintilT)  should  also  be  ren- 
dered. 

We  limit  the  application  to  these  persona 
named  in  the  petition  not  included  in  our 
decree.  None  otIierB  are  included;  that  is, 
those  names  commencing  with  A.  B.  AnderH 
as  head  of  the  list,  including  the  first  and 
second  list,  and  concluding  with  the  name  of 
H.  E.  Walker,  and  such  other  names  as  are 
set  forth  in  plaintiff's  petition  but  not  in- 
cluded in  our  decree. 

The  only  question  at  issue  is  whether 
these  parties  are  or  are  not  equally  liable 
as  the  parties  condemned  by  us  in  our  orig- 
inal decision. 

All  other  issues  have  been  decided,  and  the 
court  refuses  to  grant  a  rehearing  as  to 
them,  and  further,  in  this  connection,  the 
court  refuses  to  grant  a  rehearing  to  de- 
fendants (heretofore  condemned)  on  tiieir 
application  far  rdiearing.  As  to  these  de- 
fendants the  reheariug  is  refused. 

(Rehearing  is  granted  as  to  the  one  point 
particularly  mentioned  above;  that  is, 
whether  other  defendants  are  bound  than 
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those  against  vhom  judgment  has  heretofwe 

been  rendered.) 

The  rehearing  having  been  had  in  ac- 
cordance with  the  above  order  on  June  21, 
1904,  Monroe,  J.,  handed  down  the  follow- 
ing additional  opinion: 

Counsel  for  plaintiff  say  in  their  brief 
that  A.  B.  Anders  joined  in  the  answer 
admitting  that  defendants  "met  together  and 
resolved  to  investigate  the  fire,"  and  they 
refer  the  court  to  page  4  of  the  transcript 
in  verification  of  that  statement.  We  find 
on  page  4  an  exception  of  no  cause  of  ac- 
tion, etc.  Turning  to  the  answer  mentioned, 
which  is  on  page  6,  we  do  not  find  the  name 
of  A.  B.  Anders  as  a  party  thereto.  So  far 
as  the  record  in  this  court  shows,  therefore, 
no  ansvrer  was  filed  by,  no  default  was  tatun 
againat,  and  no  issue  was  joined  as  to,  A. 
B.  Anders.  The  counsel  say  that  Jipi  Ter- 
ral and  Lee  Terral  flled  no  answers,  but 
permitted  the  ease  "to  go  by  default  a^inst 
them,"  and  they  refer  the  court  to  page  21 
of  the  transcript.  There  is  nothing  on 
page  21,  or  elsewhere  in  the  transcript,  so 
far  as  we  are  aUe  to  discover,  to  show  that 
any  default  was  entered  against,  or  issue 
jcuned  as  to,  the  two  defendants  mentioned. 

Counsel  say  that  J.  W.  Gaar  actually  par- 
ticipated in  executing  unlawfully  the  agree- 
ment of  July  1st,  and  they  refer  to  bis  tes- 
timony, on  pages  603  to  624,  in  verification 
of  tiie  statement.  It  has  since  been  admit- 
ted that  the  testimony  thus  referred  to  is 
that  of  Mike  Gaar,  and  he  swears  (page 
521 )  that  J.  W.  Gaar  was  not  present  at  the 
mishandling  of  the  plaintiff. 

It  is  said  that  A.  8.  Smith,  F.  T.  Walker, 
Thomas  Anders,  Lee  Busl^,  John  Deloney, 
M.  Dillard,  John  Gaar,  P.  E.  Grisham,  T. 
L.  Jones,  William  Radescich,  Joel  Smith, 
and  H.  E.  Walker  participated  in  the  first 
meeting,  signed  the  agreement,  participated 
in  the  second  meeting,  and  answered  as  has 
been  stated  in  the  original  opinion,  and  that 
those  acts  are  suffiraent  to  make  them  lia- 
ble, as  conspiratwB,  for  the  injury  inflicted 
on  the  plaintiff.  We,  however,  find  no  rea- 
son for  changing  the  view,  already  ex- 
pressed, that,  inasmuch  as  the  action  of  the 
meeting  and  the  meaning  of  the  agreement 
of  July  1st  were  differently  understood  by 
different  persons,  the  liability  of  the  par- 
ticipants to  tiie  plaintiff  must  depend  upm 
the  interpretation  placed  by  them  respective- 
ly upon  such  action  and  agreement.  The 
defendants  whose  names  have  been  men- 
tioned, speaking  'for  themselves.  In  their  an- 
swer aver  "that  there  was  no  intention  to 
injure  anyone,  and  no  purpose  or  plan  to 
violate  the  law,"  and,  so  far  as  they  are  con- 
cerned, the  contrary  has  not  bten  showni 
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the  conclusion  that  George  Anders,  I.  C. 
Smith,  ThoB.  Busby,  P.  F.  Smith,  Fox  De- 
loney,  W.  H.  Mann,  and  William  Dtllard 
have  been  shown  to  have  actively  partici- 
pated in  executing  unlawfully  the  will  of 
the  meeting  atnd  the  written  agreement 
above  mentioned. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  heretofore  handed 


down  be  amended  by  adding  to  the  list  of 
defendants  who  are  condemned,  in  solido, 
the  names  of  George  Anders,  I.  C.  Smith, 
Thomas  Busby,  P.  F.  Smith,  Fox  Delon^, 
W.  H.  Mann,  and  William  Dillard,  and,  as 
thus  amended,  that  said  judgment  be  now 
reinstated  and  made  the  final  judgment  in 
the  ease. 


FLORIDA  SUPBEME  COURT. 


Fannie  OTTENSOSER  et  al,  Appte., 

V. 

G.  8.  SCOTT,  Receiver,  etc,  of  Ocala  Build- 
ing &  Loan  Association. 

(  Fla  ) 

*1.  On  furcclosure  br  <b«  receiver  of 
•n  iBBolvent  bnSldlns  ojid  loan  ns«o- 
clntlon  nsalnBt  a  borrowlns  member 

who  has  paid  bis  dues  and  asBesBments 
promptly  until  the  association  was  dissolved 
by  the  appointment  of  the  receiver  through 
no  fault  of  Huch  member,  the  receiver  Is  not 
entitled  to  charge  such  member  with  the  so- 
called  earned  premlora,  where  such  premium 
Is  In'tlic  form  of  a  dednctlon  from  the  sum 

lOBUCd. 

2.  On  a  Bettlement  with  an  Inaolvent 
bulldlnir  and  loan  aBaoclatfon,  borrow- 
ing members  are  not  entitled  to  be  credited 
with  tbc  full  face  or  book  value  of  tbelr 
stock,  but  oniT  for  sneh  pro  rata  amount 
thereof  as  the  actual  conditions  may  warrant, 
based  upon  the  net  assets  In  the  hands  of 
the  receiver. 

3.  On  forecloanre  by  the  receiver  of  an 
Insolvent  hntldlnff  and  loan  asaoda- 
llotti  attorneys'  fees  are  properly  allowed : 
the  mortgage  providing  that  the  borrowing 
member  "promises  and  agrees  to  pay  a  rea- 
sonable sum  of  looney  for  sollcltorB'  fees  that 
may  be  incurred  by  the  association  in  the 
event  tbat  foreclosure  of  this  mortgage  be- 
comes necessary." 

4.  BorrowInK  members  of  an  Insolvent 
balldlnv  »nd  loan  aaseelatlon  are  not 
estopirad  from  contesting  a  scheme  of  set- 
tlement agreed  upon  by  a  majority  of  the 
stockholders,  and  adopted  by  the  court,  on 
bill  filed  by  certain  other  members,  borrow- 
ers and  nonlwrrowers,  "on  bebalf  of  them- 
selves and  all  others  who  may  be  similarly 
situated,  and  having  like  Interests,  who  may 

•Ileadnotes  by  Cockbell,  J. 

NOTB. — As  to  liability  of  borrowing  member 
of  buildinfr  and  loan  association  to  assessment 
for  losseB,  see  also,  in  this  series,  Woblford  v. 
CltizenB'  Btdg.  Loan  *  Sav.  Asso.  28  R.  A. 
177.  aud  note,  and  Bversmann  v.  Schmltt,  29 
I..  R.  A.  184. 

On  the  question  of  the  right  to  apply  pay- 
ments made  on  stock  In  a  building  and  loan 
association  as  a  credit  on  a  mortgage  given  by 
the  stockholder,  see  Southern  BIdg.  9t  Tj.  Ano. 
66  L.  R.  A. 


Join  them  as  eomplalnanta,"  against  the  asso- 
ciation, a  corporation,  as  sole  defendant; 
none  of  the  complainants  being  In  exactly  tbe 
same  class  as  Buch  borrowing  members.  Nor 
do  the  facts  that  such  borrowing  members 
died  their  protest  against  tbe  proposed 
scheme,  and  were  represented  by  counsel,  wbo 
made  argument  in  support  of  the  protest, 
constitute  rea  judicata ;  It  not  appearing  tbat 
they  Intervened,  or  were  In  position  to  con- 
trol the  cause  or  to  appeal  therefrom,  nor 
that  any  action  was  had  by  tbe  court  upon 
the  protest. 

(Carter,  P.  J.,  dUaenta.) 

(May  4,  1004.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Marlon  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  amount  of  a  loan  which  had  been 
made  to  defendants  as  members  of  a  build- 
ing and  loan  association.  Reversed. 
The  facts  are  stated  in  the  opini<ni. 
Mr.  Blebmvd  MeConathy,  for  appel- 
lants: 

When  a  building  and  loan  association  be- 
comea  insolvent  and  passes  into  tbe  hands  of 
a  receiver,  the  loan  contracts  made  by  it 
cease,  ipso  facto  and  by  force  of  law,  to  have 
many,  if  not  all,  of  the  characteristics  which 
differentiated  them  from  loan  contracte  in 
general  form  and  use. 

An  equitable  adjuibnent  of  the  rights  of 
the  parties  can  be  meet  fairly  aoocHDplislied 
by  regarding  the  borrower'B  obligation  u  a 
simple  loan,  upon  which  shall  be  credited 
payments  aetusjly  made,  not  counting  stodc 
payments,  and  the  balance  as  ui  .entirety,*  to 
be  a  ddit  at  tmce  due  and  payable. 

Sullivan  r.  Spaniol,  78  111.  App.  126; 
Choisser  v.  Young,  60  III.  App.  252 ;  Bale  v. 


V.  AonlBton  Loan  &  T.  Co.  29  L.  B.  A.  120,  and 
note;  Balst  v.  Bryan,  29  L.  R.  A.  127 :  Randall 
V.  National  BIdg.  Loan  &  Protective  Union,  29 
L.  B.  A.  133 :  Strauss  v.  Carolina  Interstate 
BIdg.  &  L.  Abso.  30  L.  R.  A.  693 ;  Pioneer  Sav. 
&  L.  Co.  v.  Cannon,  33  L.  R.  A.  112 ;  Poet  v. 
Mechanics'  BIdg.  Sc  L.  Asso.  34  L.  R.  A.  201 ; 
Hale  V.  Cairns,  44  L.  R.  A.  261 ;  and  People's 
BIdg.  &  L.  Asso.  V.  HcPblllamy,  Bd  Ij.  R.  A.  T43. 
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KKne,  113  Iowa.  528,  8S  N.  W.  814;  flpintwy 
r.  Chapmant  121  Iowa,  38,  06  N.  W.  230; 
Endlich,  Bl^g.  Asm.  Ist  ed.  S  462;  SeagroM 
V.  Pope,  22  L.  J.  Ch.  N.  S.  258,  1  Se  G.  M. 
ft  G.  783,  16  Jur.  1096;  2  Am.  ft  Eng.  Ene. 
Law,  p.  636;  Intertlate  BIdg.  A  Loan  Amo. 
T.  HoHamd,  65  8.  C.  448,  43  S.  E.  078. 

At  most  appellee  is  only  entitled  to  the  ac- 
tual amoimt  received  from  the  association, 
and  interest,  subject  to  credit  of  the  $47  per 
month  paid  as  interest,  and  such  other  sums 
as  may  arise  frcnu  dividends  on  his  stock. 

Bpinneg  t.  Chapman,  121  Iowa,  38,  05  N. 
W.  230;  Tootle  t.  Singer,  118  Iowa,  533,  88 
N.  W.  446;  Bale  v.  Kline,  113  Iowa,  523, 

85  N.  W.  814;  Spinney  v.  if  tiler,  114  Iowa, 
210,  80  Am.  St.  Hep.  351,  86  N.  W.  317; 
Twin  CHiee  Nai.  Bldg.  d  L.  Aseo.  v.  Lepore, 
17  Pa.  Co.  Ct.  426 ;  Price  v.  Kendall,  14  Tex. 
Civ.  App.  26,  36  S.  W.  810;  Strohen  v. 
FranJtltn  Sao.  Fund  A  L.  Aaeo.  115  Pa.  273, 
8  Atl.  843;  Ourtia  t.  Granite  State  Provident 
Amo.  69  Conn.  6,  61  Am.  St.  Rep.  17,  36  Atl. 
1023;  Leahy  v.  National  Bldg.  A  L.  Amo. 
100  Wis.  655,  69  Am.  St.  Rep.  946,  78  N.  W. 
625 ;  tfote  v.  Gaima,  8  N.  D.  145,  44  L.  R.  A. 
261,  73  Am.  St.  Rep.  746,  77  N.  W.  1010; 
Ansclme  v.  American  Sav.  d  L.  Abso.  63 
Neb.  525,  88  N.  W.  665;  Knutson  v.  North- 
western  Loan  &  Bldg.  Co.  67  Minn.  201,  64 
Am.  St.  Rep.  410,  69  N.  W.  889;  Hale  v. 
Phillips,  68  Ark.  382.  59  S.  W.  35;  Rogers 
V.  Hargo,  92  Tenn.  35,  20  S.  W.  430;  Post 
V.  Mechanics'  Bldg.  d  L.  Asso.  97  Tenn.  408, 
34  L.  R.  A.  201,  37  S.  W.  216;,  Weir  v.  Gran- 
ite State  Provident  Asso.  56  N.  J.  Eq.  234, 
38  Atl.  643;  Waverly  Mut.  d  Permanent 
Land,  Loan,  d  Bldg.  Asso.  v.  Buck,  64  Md. 
338,  1  Atl.  561;  Curtis  v.  Granite  State 
Provident  Asso.  69  Conn.  6,  61  Am.  St.  Rep. 
17,  3G  Atl.  1023;  Young  v.  Improvement 
Loan  d  Bldg.  Asso.  48  W.  Va.  512,  38  S.  E. 
673;  Towle  v.  American  Bldg.  Loan,  d 
Invest.  Soc.  61  Fed.  446;  Sullivan  v.  Stucky, 

86  Fed.  491;  CoUrane  v.  Baltimore  Bldg.  d 
L.  Aaso.  110  Fed.  293;  Barry  v.  Friel,  114 
Fed.  989. 

Unless  appellants  failed  to  meet  the  obli- 
gation of  their  bonds  they  are  not  in  default. 
They  faithfully  performed  until,  and  really 
after,  the  association  became  insolvent;  and, 
of  course,  when  that  event  occurred,  they 
were  no  longer  bound  to  pay,  and  were  there- 
fore not  in  default.  They  were  not  to  pay 
a  fee  in  the  event  they  met  their  payments, 
though,  by  reason  of  the  association's  insol- 
vency, a  suit  to  adjust  and  ascertain  their 
liability,  arising  from  entirely  altered  cir- 
cumittancrR  not  their  making,  might  arise. 

Park  v.  Kribs,  24  Tex.  Civ.  App.  650,  60 
S.  W.  905;  4  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  lOSl ;  Thompson,  Bldg.  Asim.  S  310:  Union 
Trust  Co.  V.  Shilling.  30  Ind.  App.  543,  66 
N.  E.  699. 
66  L.  R.  A. 


A  "protest"  is  not  known  to  chancery 
pleading,  nor  are  individuals  made  parties  to 
suits  fay  papers  (rf  that  nature,  even  if  they 
are  argued  by  counsel. 

Oreenl.  Ev.  16th  ed.  fi  535;  Lovejoy  v. 
Murray,  3  Wall.  1,  18  L.  ed.  129;  Litoh- 
field  V.  Crane,  123  Ui  S.  649,  31  L.  ed.  199, 
8  Sup.  Ct.  Rep.  210. 

Mr.  W<  K.  ZnriMUU  also  for  appellants. 

Mr,  B.  A.  Butford,  for  appellee: 

The  general  decree  rendered  in  tlte  suit 
of  W.  W.  Clyatt,  Jr.,  and  Others  v.  Ocala 
Building  d  Loan  Association  is  binding  upon 
the  said  appellants,  and  they  cannot  be  heard 
in  this  proceeding  to  question  or  attack  the 
same.  If  the  appellants  are  now  permitted 
to  attack  the  said  decree,  and  secure  any 
modification  thereof  as  to  them,  they  would 
thereby  be  permitted  to  midce  settlements  on 
a  basis  different  from  that  made  1^  other 
borrowing  members  who  have  accepted  the 
said  decree  in  good  faith,  and  made  their 
settlements  thereunder. 

Southern  Bldg.  d  L.  Aaso.  v.  Miller,  55  C. 
C.  A.  195,  118  Fed.  369. 

The  contlict  of  authorities  as  to  the  basis 
of  settlement  results  from  the  different  views 
entertained  by  the  courts  as  to  the  effect  of 
the  usury  laws,  the  distinction  between 
"fixed"  premiums  and  premiums  resulting 
from  "competitive  bidding,"  the  statutory 
laws  of  the  several  states,  with  varying  by- 
laws of  their  respective  associations,  and 
numerous  other  causes  needless  to  mention. 

Our  statute  relating  to  usury  specifically 
exempts  building  and  loan  associations  from 
the  operation  of  the  statute,  and  decisions  in 
other  states,  therefore,  based  upon  usury 
laws,  cannot  be  relied  upon  as  precedents 
in  this  case. 

Continental  Nat.  Bldg.  d  L.  Aaao.  v.  Mil- 
ler  (Fla.)  33  So.  404. 

By  reason  of  competitive  bidding  the  ap- 
pellants obtained  a  priority  in  the  matter 
of  the  loan  over  other  competing  members, 
and  the  premiums  so  bid  can,  in  effect,  be 
nothing  more  than  additional  interest  wnich 
the  said  appellants  were  willing  to  pay  as 
the  consideration  for  obtaining  said  loan 
and  said  priority  over  other  bidders. 

The  borrowing  member  should  not  be 
placed  in  a  better  position  with  reference  to 
his  loan  after  insolvency  than  he  would  have 
been  had  settlement  been  made  while  the  as- 
sociation was  a  going  concern. 

Toiole  V.  American  Bldg.  Loan  d  Invest. 
Soc.  61  Fed.  446;  Continental  Nat.  Bldg.  d 
L.  Asao.  V.  Miller  (Fla.)  33  So.  404;  Sulli- 
L-an  V,  Stucky,  86  Fed.  491;  Miles  v.  New 
South  Bldg.  d  L.  Asso.  Ill  Fed.  946;  Mao 
Murray  v.  Goaney,  106  Fed.  12. 

In  winding  up  the  affairs  of  an  insolvent 
buildinff  and  loan  association,  the  amount 

of  probable  dividend  which  Aa 
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tile  borrowing  etockholderB  may  be  computed 
and  allowed  as  a  credit  on  their  loans, — not 
as  a  matter  of  right,  or  even  strict  equity, 
but  rather  aa  a  compromise  to  aid  in  a 
speedy  collection  of  the  assets. 

Alexander  v.  Southern  Rome  Bldg.  d  L. 
A«so.  110  Fed.  267. 

Cookvell,  J.,  delivered  the  opinion  of  the 

court: 

The  principal  contention  in  this  case  is 
the  right  of  an  insolvent  building  and  loan 
association  to  charge  a  borrowing  stockhold- 
er with  a  proportionate  part  of  the  discount 
bid  for  the  priority  of  loan, — the  so-called 
earned  premium.  In  this  case  the  Otten- 
Bosers  had  bid  for  this  priority  of  loan  a 
discount  of  29J  per  cent,  and  had  paid 
promptly  when  due  each  month,  for  eighty- 
five  months,  and  until  the  association  was 
dissolved  by  the  appointment  of  a  receiver, 
the  monthly  instalments  of  interest  on  the 
amount  borrowed,  and  of  assessments  on 
the  stodc  bought,  and,  upon  a  bill  filed  by  the 
receiver  of  the  association  to  enforce 
the  mortgage  lien  given  as  security  for  the 
transaction,  they  were  charged  with  the 
amount  actually  received,  with  8  per  cent 
interest,  the  l^^l  rate  of  interest  in  this 
state,  from  the  time  the  said  amount  was  re- 
ceived, and  were  further  charged  with  85 
per  cent  of  the  diiicount  so  bid,  on  the  the- 
ory that,  the  scheme  upon  which  the  bid 
was  made  having  partially  failed,  the  bidder 
was  equitably  entitled  to  a  reduction  only  of 
the  bid  in  proportion  to  the  degree  of  the 
failure,  and,  as  the  scheme  was  estimated  to 
work  out  in  one  hundred  months,  the  bidder 
had  the  advantage  of  the  scheme  for  eighty- 
five  of  these  months,  and  should  therefore  be 
charged  in  that  ratio.  Such  method  of 
charging  borrowing  stockholders  of  insolvent 
building  and  loan  associations  is  not  with- 
out respectable  authority,  nor  is  it  imsup- 
ported  by  weighty  reasons.  It  was  an- 
nounced by  Judge  Grosscup  in  Towle  v. 
American  Bldg.,  Loan,  d  Invest  Boa.  61  Fed. 
446,  and  has  been  frequently  applied  in  the 
Federal  courts.  We  are  of  the  opinion,  how- 
ever, Uiat  the  weight  of  authority,  as  well 
as  the  sounder  reason,  is  to  the  contrary. 
Tlie  premium  bid  in  the  instant  case  is  in 
the  form  of  a  deduction  from  the  sum  to  he 
loaned,  and  is  founded  uptm  the  sole  consid- 
eration that  the  sdieme  will  work  out  with- 
out interruption;  and,  if  the  raistenoe  of 
the  association  is  prematurely  interrupted 
through  no  fault  of  the  borrowing  mendwr, 
the  consideration  for  the  bid  entirely  fails, 
and  there  is  no  equity  for  its  apportionment. 
According  to  the  agreed  facts  before  us,  the 
failure  of  the  assoclatitm  was  caused  cir- 
cumstancea  over  which  neither  the  associa- 
tion nor  its  members  had  control,  vw.,  the 
(Ml  L.  B.  A. 


depreciation  of  its  assets  by  the  freeze  of 
1805,  and  the  collapse  of  two  Ocala  banks. 
The  decree  is  to  be  modified,  therfore,  by 
striking  otF  from  the  accounting  the  charges 
against  the  defendants  for  "earned  pre- 
miums." The  cases  sustaining  this  view  are 
numerous,  and  we  shall  cite  only  a  few: 
Hale  V.  Phillips,  68  Ark.  382,  69  S.  W.  35; 
Curtis  V.  Granite  State  Provident  Aaso.  69 
Conn.  6,  61  Am.  St.  Rep.  17,  36  All.  1023; 
Morion  Tnuit  Co.  v.  Edicards  Lodge,  I.  0.  0. 
F.  163  Ind.  96,  54  N.  E.  444;  Spinney  v. 
Miller,  114  Iowa,  210,  89  Am.  St.  Rep.  351^ 
86  N.  W.  317  J  Knutson  v.  Northtoeatem 
Loan  d  Bldg.  Aaao.  67  Minn.  201,  64  Am.  St. 
Rep.  410,  69  N.  W.  889;  Anselme  v.  Ameri- 
can Sav.  d  L.  As8o.  63  Neb.  625,  88  N.  W. 
665;  Weir  v.  Granite  State  Provident  Asso. 
56  N.  J.  Eq.  234,  38  Atl.  643;  Btrohen  v. 
Franklin  Sav.  Fund  d  L.  Aaao.  115  Pa.  273, 
8  Atl.  843;  Rogera  v.  Bargo,  92  Tenn.  35,  20 
S.  W.  430;  Young  v.  Improvement  Loan  d 
Bldg.  Aaao.  48  W.  Va.  612,  38  S.  E.  670.  See 
also  Endltch,  Bldg.  Asso.  2d  ed.  S  531. 

The  defendants  are  not  entitled  to  credit 
upon  their  indebtedness  the  full  face  or 
book  value  of  the  stock  held  by  them  in  the 
several  series  issued,  but  only  for  such  pro 
rata  amount  as  the  actual  conditions  may 
warrant,  based  upon  the  net  assets  in  the 
hands  of  the  receiver.  As  stockholder  in 
the  association,  they  are  not  to  be  preferred 
as  such  over  their  fellow  stodcholders  1^  rea- 
son of  the  fact  that  they  are  also  borrowers 
from  the  association.  See  authorities  cited 
above.  No  question  of  ubury  is  here  in- 
volved. 

It  is  further  contended  that  there  was  er- 
ror in  allowing  counsel  fees,  and  in  suppmt 
thereof  Parh  v.  Kribs,  24  Tex.  Civ.  App. 
650,  60  S.  W.  905,  and  I7mon  Truat  Co.  t. 
Bhilling,  30  Ind.  App.  643,  66  N.  E.  699,  are 
cited.  We  think  those  cases  may  be  distin- 
guished from  the  present  case.  In  both  of 
them  the  courts  refused  to  allow  attorney's 
fees,  conditioned  upon  the  failure  of  the  bor- 
rowers to  fulfil  the  conditions  of  their 
"bonds,"  on  the  theory  that  it  was  the  act 
of  the  law  precipitating  the  maturity  of  the 
debt  on  the  insolvency  of  the  association  that 
caused  the  suit,  and  not  the  failure  of  the 
debtor  to  comply  with  his  bond.  In  the  in- 
stant ease  the  mortga^,  not  the  bcmd,  pro- 
vides for  the  fee,  and  in  it  we  find  the  taH- 
lowing:  "And  the  said  Fannie  and  I^.  Ot- 
tensoeer  prmnise  and  i^ree  to  pay  a  reason- 
able simi  of  money  for  soHeiton'  fees  that 
may  be  incurred  by  the  Ocala  Building  ft 
Loan  Association,  in  the  event  that  foreclf»- 
Bure  of  this  mortgage  beomnes  neeessary." 
The  foreclosure  became  necessary  by  reason 
of  the  failure  of  the  defendants  to  pqr  tbe 
sum  due  upon  the  equitable  accounting  mdi- 
oated  above,  and  a  !)^^fl$g^4M>e>g4(^ 
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awarded;  the  amount  thereof  to  be  here- 
after determined. 

The  appellee  insists  that  the  Ottensosers 
should  not  be  heard  to  contest  the  scheme  of 
settlemeiit  decreed  in  the  Clyatt  Case,  and 
under  which  the  receiwr  therein  appointed 
is  proceeding  in  this  case  to  enforce  the 
mortgage  Uen.  The  Clyatt  suit  appears  to 
have  been  a  friendly  one,  brought  by  Clyatt, 
Clarkson,  and  Delouest,  "on  behalf  of  them- 
selves and  all  others  who  may  be  similarly 
situated  and  having  like  interests,  who  may 
join  them  as  complainants  in  said  cause," 
against  the  corporation,  as  sole  defendant, 
for  the  appointment  of  a  receiver,  and  the 
carrying  out  of  a  scheme  of  settlement 
agreed  upon  theretofore  by  a  majority  of 
the  stockholders;  the  court's  action  being 
rendered  necessary  by  reason  of  the  fact  that 
unanimous  written  consent  of  the  stockhold- 
ers— the  Ottensosers  being  of  those  who  re- 
fused to  concur — could  not  be  had  for  the 
purpose  of  a  voluntary  settlement  in  pais. 
None  of  the  parties  complainant  can  be 
said  to  be  in  the  class  with  the  Ottensosers. 
Clyatt  held  free  and  unencumbered  shares 
in  series  C  of  the  capital  stodc;  Clarkson, 
shares  in  serieit  D,  that  had  been  borrowed 
on;  Delouest  held  shares  in  series  B,  that 
were  fully  matured;  while  the  Ottensosers' 
shares  that  were  borrowed  on,  and  are  now 
being  subjected,  are  in  series  C.  The  only 
borrower  represented,  therefore,  is  Clark- 
«m,  who  belongs  to  a  later  class  than  the 
Ottensosers,  and  who  therefore  would  not, 
under  the  scheme,  be  subjected  to  so  large  a 
percentage  of  the  premium  bid.  These  com- 
plainants were  all  pecuniarily  interested, 
therefore,  in  making  the  Ottensosers  pay  the 
premium,  as  it  redounded  to  their  benefit. 
The  relation  between  the  association  and  the 
Ottensosers  as  borrowing  members  was  also 
hostile.  Whatever  right  the  majority  of  a 
■corporation  may  have  to  bind  the  minority 
to  acts  inimical  to  the  latter  as  stockholders, 
that  right  will  not  be  extended  so  as  to  allow 
the  creditor  to  alter  or  change  by  his  own 
ip»e  diait  the  contractual  or  other  obliga- 
tion of  the  debtor. 

Had  wo  before  us  an  intervention  prop- 
erly filed  in  the  Cl]/att  Oaae  that  raised 
questions  of  lav  or  fact,  and  passed  upon  by 
Uia  court,  a  different  question  might  be 
presented.  The  pleadings  set  up,  as  eonsti- 
tating  the  estoppel  or  rea  judioata,  the  mat- 
-ters  heninbefore  pointed  out;  but  in  the 
agreed  statement  of  facts  we  find  that  the 
Ottensosers  filed  "their  protest  in  the  suit 
of  W.  W.  Clyvtt  uid  others  against  the 
Ocala  Kiilding  ft  Loan  AMOciation  prior  to 
the  judge's  rendering  the  decree  therein, — 
the  protest  being  directly  and  principally  to 
the  manner  or  plan  of  settlement  as  provided 
in  said  decree,  tiie  said  defendants  protest- 
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ing  against  any  part  of  the  premiums  being 
charged  to  the  borrower, — and  were  repre- 
sented by  coimsel  who  made  argument  be- 
fore the  court  in  support  of  his  protest 
against  any  part  of  the  premium)^  being 
charged  to  the  borrower  in  the  general  plan 
of  settlement  decreed  by  the  court;  that  at 
the  time  of  the  appointment  of  a  receiver  the 
defendants  owed  the  lai'gest  amount  to  the 
association  of  any  individual  member,"  etc. 
We  do  not  see  that  this  act  on  the  part  of 
the  defendants  constituted  them  parties  to 
the  cause  in  such  sort  as  to  bind  them.  They 
did  not  control  the  case,  nor  were  they  in  po- 
sition to  appeal  from  the  decree  rendered, 
nor  does  it  appear  that  any  action  by  the 
court  WHS  had  upon  this  "protest."  The 
court,  on  the  consideraticHi  of  the  directions 
to  be  given  its  receiver  in  the  settlement  of 
an  insolvent  conceni,  might  seek  light  from 
any  proper  source,  and  listen  to  suggestions 
from  members  of  the  bar  who  had  studied 
the  subject;  but,  until  it  is  called  up<Hi  to 
pass  its  judgment  upon  some  issue  raised  by 
proper  pleadings  before  it,  can  it  be  said 
there  is  an  adjudication  ?  Nothing  done  -in 
the  Clyatt  Case  gave  those  who  protested 
the  right  to  control  the  proceedings,  to  make 
defense,  to  adduce  and  cross-examine  wit- 
nesses, nor  to  appeal  from  the  decision,  with- 
in the  rule  as  to  "parties  in  the  larger 
sense"  laid  down  in  the  leading  case  of 
Ceoil  T.  Cecil,  Ifl  Md.  72,  81  Am.  Dec.  626. 
See  also  Central  Baptist  Church  &  8oc.  v. 
Manoheaier,  17  R.  I.  492,  33  Am!  St.  Rep. 
893,  23  Atl.  30.  We  think  the  case  before 
us  clearly  distinguishable  in  its  facts  from 
the  facts  as  found  by  this  court  in  the  case 
of  Elizabeihpoft  Cordfigc  Co.  v.  Whitlook, 
37  Fla.  190,  20  So.  255,  and  that  what  we 
have  said  here  is  not  in  conflict  with  the 
decision  therein  rendered. 

The  decree  it  reversed,  with  directions  to 
restate  the  account  upon  the  principles 
above  announced,  and  for  such  further  pro- 
ceedings as  may  accord  with  equity  practice 
and  with  this  opinion. 

Taylor,  Ch.  J.,  concurs. 

SbMUefwrd  and  WUtfleld,  JJ.,  con- 
cur in  opinion. 

Hooker,  J.,  concurring: 

It  is  contended  that  appellants,  Fannie 
Ottensoser  and  L.  Ottensoser,  are  estopped 
from  questioning  the  propriety  of  the  decree 
of  the  circuit  court  made  in  the  case  of  W. 
W.  Clyatt  and  other  stockholders  against 
the  Ocala  Building  &.  Loan  Association,  ad- 
judging the  association  insolvent,  appointing 
the  receiver,  uid  fixing  the  terms  of  settle- 
ment with  borrowing  stodcholdera,  because 
they  filed  before  the  court  a  protest  against 
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the  plan  of  settlement  whicli  the  hill  prayed 
for,  and  which  the  court  adopted,  and  were 
represeflted  by  counsel  in  opposition  to  the 
plan.  The  following  seem  to  be  the  facts: 
First.  The  appellants  were  not  parties  to 
that  suit. 

Second.  The  defense,  if  any  was  made,  is 
not  distinctly  set  forth,  but  it  is  inferable 
that  the  plan  asked  to  be  adopted  had  al- 
ready been  agreed  to  by  a  majority  of  the 
stockholders,  and  that  the  association  did 
not,  by  answer  or  otherwise,  oppose  its  adop- 
tion by  the  court. 

Third.  It  does  not  appear  that  any  stock- 
holder was  a  party  defendant  in  that  cause, 
and  therefore  there  was  no  defendant  before 
the  court  with  an  answer  or  other  pleading 
setting  up  tixe  defense  that  the  plan  agreed 
upon  was  inequitable  or  unjust  to  these  ap- 
pellants or  any  other  stockholder.  In  other 
words,  it  does  not  appear  that  the  pleadings 
raised  any  issue  upon  the  propriety  or  equity 
of  the  agreed  plain;  and,  therefore. 

Fourth.  It  does  not  appear  that  the  plead- 
ings were  in  a  condition  which  pemiitt«d 
the  defense  that  the  plan  was  inequitable  to 
these  appellants,  by  them  or  anyone  else. 

Fifth.  It  does  not  appear  that  appellants 
offered  testimony,  or  that  there  was  any  is- 
sue made  upon  which  tbey  could  have  offered 
testimony,  or  that  they  in  any  manner  con- 
trolled the  defense;  but,  on  the  contrary,  it 
rather  appears  that  they  did  not  control  the 
defense. 

Sixth.  It  does  not  appear  that  they  occu- 
pied any  such  relation  to  that  cause  as 
would  have  enabled  them  to  appeal  from  the 
decree  rendered,  or  on  appeal  have  been  able 
to  present  any  issue  to  this  court  for  deci- 
sion, as  the  only  defendant,  the  association, 
occupied  to  these  appellants  a  hostile  posi- 
tion. 

The  foregoing  facts  are  plainly  inferable 
from  the  record. 

In  Greenleaf  on  Evidence,  16th  ed.  §  523, 
it  is  said:  "It  is  also  a  most  obvious  prin- 
ciple of  justice  that  no  man  ought  to  be 
bound  by  proceedings  to  which  he  was  a 
stranger;  but  the  converse  of  this  rule  is 
equally  true, — that  by  proceedings  to  which 
he  was  not  a  stranger  he  may  well  be  held 
bound.  Under  the  term  'parties,'  in  this 
ctmnection,  the  law  includes  all  who  are  di- 
rectly interested  in  the  subject-matter,  and 
had  a  right  U>  make  a  defense,  or  to  control 
the  prooeedingSi  and  to  appeal  from  the 
judgment.  This  right  iDvolves  also  the 
right  to  adduce  testimony,  and  to  cross^x- 
amine  the  witnesses  adduced  on  the  other 
side.  Persona  not  having  these  rights  are 
regarded  as  strangers  to  tbe  cause.  But  to 
give  full  effect  to  the  principle  by  which 
parties  are  held  bound  by  a  judgment,  all 
persons  who  arc  represented  bv  the  partien, 
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and  claim  under  them  or  in  privity  with 
them,  are  equally  concluded  by  the  same 
proceedings.  We  have  already  seen  that  the 
term  'privity'  denotes  mutual  or  successive 
relationship  to  the  same  rights  of  property." 
The  several  classes  of  privities  are  given  in 
S  180,  Id.,  as  follows:  "Thus  there  are 
privies  in  estate,  as  donor  and  donee,  lessOT 
and  lessee,  and  joint  tenants;  privies  in 
blood,  as  heir  and  ancestor,  and  coparceners ; 
privies  in  representation,  as  executors 
and  testator,  administrators  and  intestate; 
privies  in  law,_where  the  law,  without  priv- 
ity of  blood  or  estate,  casts  the  land  upon 
another,  as  by  escheat.  All  these  are  more 
generally  classed  into  privies  in  estate, 
privies  in  blood,  and  privies  in  law."  And 
in  note  1  is  given  privity  in  tenure  between 
landlord  and  tenant;  privity  in  contract 
alone,  or  in  the  relation  between  lessor  and 
lessee,  or  heir  and  tenant  in  dower,  or  by 
the  curtesy,  by  the  covenants  of  the  latter, 
after  he  has  assigned  his  term  to  a 
stranger;  privity  in  estate  alone,  between 
the  lessee  and  the  grantee  of  the  reversion; 
and  privity  in  both  estate  and  contract,  as 
between  lessor  and  lessee. 

In  the  case  of  Elisabethport  Cordage  Co.  v. 
Wkitlock,  37  Fla.  190,  20  So.  255,  Whitlock 
was  held  estopped  by  two  judgments  in 
ejectment,  in  which  suits  he  bad  filed  pleas 
asserting  title  in  himself  as  owner,  and  al- 
leging  the  other  defendants  to  be  his  ten- 
ants. Whitlock  therefore  not  only  filed 
pleas  and  defended  the  suits,  but  was  privy 
in  tenure  with  the  other  defendants  in  the 
suit.  Under  the  law  as  above  given,  he  was 
therefore  properly  held  to  be  estopped  by 
the  judgments  against  his  lessee  or  tenant. 
But  that  case  is  clearly  unlike  the  raie  at 
bar. 

In  Cecil  v.  Cecil,  19  Md.  72,  81  Am.  Dec. 
626,  annotated,  the  court  quotes  the  law 
from  Grcenleaf  as  wo  ha^'e  stated  it,  and 
says:  "'Parties,  in  the  larger  sense,  are  all 
persons  having  a  right  to  control  the  pro- 
ct-odings,  to  make  defense,  to  adduce  and 
cross-examine  witnesses,  and  to  appeal  from 
the  decision  if  an  appeal  lies.'  .  .  .  Only, 
therefore,  those  who  have  enjoyed  them 
[privileges]  collectively  should  be  concluded 
by  a  decision,  judgment,  or  decree." 

In  the  case  of  Central  Baptiat  Church  A 
8oe.  V.  Manchester,  17  R.  I.  402,  33  Am.  St. 
Rep.  893,  23  Atl.  30,  the  question  was,  "Is 
a  person,  not  n  party  to  the  recoil,  whose 
counsel  is  present  and  participates  in  the 
trial  of  a  suit  against  his  servant,  agent,  or 
employee,  bound  by  the  judgment  rendered 
in  the  suitt"  The  court  held  he  was  not 
bound.  2  Black,  Judgm.  2d  ed.  S  634.  We 
do  not  think  it  essential  to  dte  the  many 
other  authorities  which  are  at  hand.  Apply- 
ing the  law  as  thus  stated  to  th^  foregoing 
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facts,  we  are  unable  to  hold  that  the  Otten- 
soaers  were  so  c<»inected  with  the  case  of 
Oljfatt  afsaiiiBt  The  Ooala  Building  <£  Loan 
Ataootatiim  (tiie  purpose  of  which  Buit  was 
to  procure  a  decree  fixing  the  terms  of  set- 
tlement with  borrowing  members  of  an  in- 
solveut  building  and  loan  association,  in 
which  suit  there  was  no  party  defendant  rep- 
resenting the  interests  of  such  borrowers, 
and  no  answer,  plea,  or  demurrer  raising  in 
their  behalf  any  issue,  either  of  law  or 
fact),  as  parties,  or  under  any  relation  of 
privi^,  so  as  to  be  bound  by  the  decree 
made  in  that  ease.  Nor  are  the  defendants 
estopped  by  the  o«iduct  at  the  meeting  of 
the  Btockholders  called  August  7,  1901,  for 
the  purpose  of  proeuring  the  assent  of  all 
the  slodcholders  to  the  plan  of  settlement 
which  was  then  ad<^ied,  for,  while  tiiey 
were  represented  at  said  meeting  by  pro^, 
they  did  not  oonsent  or  agree  to  Uie  said 
plan.  The  notice  calling  t^  meeting  shows 
that  it  was  not  to  be  regarded  as  adopted 
unless  all,  or  practically  all,  tiie  stodchold- 
ers  consented  thereto;  and  it  also  shows 
that,  unless  all,  or  practically  all,  the  siodc- 
holders  consented,  thereto,  a  reswt  would  be 
had  to  the  courts  for  the  appointment  of  a 
xecieiTer,  and  the  record  shows  that  this  lat- 
ter course  was  followed  in  the  case  of  Ciyatt 
et  aL  against  The  Oeala  Bwilding  A  Loan  As- 
aoeiation.  We  cannot  diseorer  ftom  these 
facts  that  the  appellants  did  anything  upon 
whidi  an  estoppel  could  be  predicated. 

Cwtert  P.  J.,  dlssentii^: 

It  is  not  claimed  in  ^is  case  that  the 
amount  of  the  premium  charged  appellants 
by  the  decree  is  estimated  upon  an  improper 
Imsis,  but  only  that  no  part  of  the  premium 
should  hare  been  charged. 

In  Totolfi  T.  Amerioim  Bldg.  Loan  A  In- 
vest. Boc  61  Fed.  446,  it  was  held  that  the 
receiver  of  an  insolvent  building  and  loan 
assodation,  in  adjusting  settlements  of 
mortgages  given  by  members  who  had  pro- 
cared  loans  upon  tiielr  stock,  should  charge 
them  with  the  earned  portion  of  the  pre- 
mium paid  or  agreed  to  be  paid  for  the  pref- 
erence of  loon.  Fot  reascms  stated  by  Judge 
GroBSCup  in  that  case,  and  by  Judge  Oreen 
'  in  Clwiaaer  v.  Young,  69  III.  App.  2fi2,  and 
others  which  occur  to  me,  I  think,  upon 
principle,  the  appellants  in  this  ease  should 
not  be  relieved  from  payment  of  the  earned 
portion  of  the  premium  bid  by  them  for  the 
preference  of  loan,  estimated  upon  an 
equitable  basis.  There  are  numerous  deci- 
sitms,  however,  which  repudiate  this  rule, 
and  relieve  the  borrowing  member  from  pay- 
ing any  part  of  the  premium,  though  it 
seems,  if  the  assets  are  not  sufficient  to  en- 
able the  receiver  to  deal  with  each  stock- 
holder and  mortgagor  on  that  basis  withnnt ' 
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resulting  in  an  unequal  division  of  the  as- 
sets among  the  stockholders,  the  other  rule 
will  be  followed.  Whitehead  v.  Commeroial 
Bldg.  d  L.  A880.  64  N.  J.  Eq.  24,  53  AtL 
679.  Numerically  speaking,  the  cases  sus- 
taining the  rule  that  no  part  of  the  pre- 
mium is  to  be  charged,  as  against  those  sus- 
taining the  other  rule,  are  as  many  to  few, 
— the  multitude  to  several.  I  have  exam- 
ined all  the  cases  which  I  have  been  able  to 
find  in  the  library  sustaining  the  majority 
rule,  but  none  of  them  advance  sufficient  rea- 
sons to  convince  me  of  its  correctness.  I 
realize  the  responsibility  resting  upon  a 
judge  who  refuses  to  follow  what  is  termed 
the  great  weight  of  authority,  but,  witii  my 
present  ccuvictims,  formed  after  as  mature 
ccmsideration  of  the  questitm  as  I  am  capable 
of  giving  it,  I  shall  accept  that  responsibil- 
ify  in  the  present  ease.  But,  aside  from 
this,  other  omsidmtiQns  lead  me  to  the  con- 
clusion that  in  the  preset  case  the  rule 
adopted  hy  tito  circuit  court  should  not  be 
disturbed.  The  receiver  was  appcdnted  Oc- 
tober IS,  1901,  in  a  suit  instituted  against 
the  building  and  loan  association  by  Wm.  W. 
Glyatt,  Jr.,  the  owner  of  S  shares  of  series 
C  of  the  capital  stodc  of  the  association, 
Harry  B.  Clarkson,  the  owner  of  12  shares 
of  series  D,  upon  which  loans  had  been  made, 
and  Amedee  E.  Delouest,  the  owner  of  2 
shares  of  series  B,  on  behalf  of  themselves 
and  all  others  similarly  situated,  and  hav- 
ing like  interests,  who  might  join  them  as 
complainants  under  the  rules  of  law  and 
equity  applicable  to  such  cases.  Hie  decree 
appointing  the  receiver  directed  him,  in 
making  settlements  with  borrowing  stodc- 
holders,  to  charge  the  earned  premium,  and 
it  is  admitted  that  the  decree  in  this  case 
charges  earned  premium  in  accordance  with 
those  directicms.  While  appellants  were  not 
formally  made  parties  to  said  suit,  the 
agreed  statement  of  facts  shows  that  they 
"filed  their  protest  in  the  suit  of  W.  W.  Gly- 
att, Jr.,  and  Othera  against  The  Ooola  Build- 
ing <E  Loan  Aeaoeiation,  prior  to  the  judge's 
rendering  the  decree  therein, — the  protest 
being  directly  and  principally  to  the  man- 
ner or  plan  of  settlement  as  provided  in  said 
decree,  the  said  defendants  protesting 
against  any  pert  of  the  premiums  being 
charged  to  the  borrowers,— -and  were  repre- 
sented by  coimael,  who  made  argument  be- 
fore the  court  in  support  of  his  protest 
against  any  part  of  the  premiums  being 
charged  to  the  borrower  in  the  general  plan 
of  settlement  decreed  by  the  court." 

In  Black  on  Judgments,  §  641,  it  is  said: 
"Numerous  cases  show  that  a  judgment  may 
be  binding  as  an  estoppel  upon  a  person  who, 
although  not  nominally  or  formally  a  party 
to  the  action  in  which  it  was  rendered,  sub- 
mitted his  interest  in  the  subject-matter  of 
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the  litigation  to  the  ecmsideration  of  the 
court,  and  invited  its  adjudicati<Hi  tiiereon." 

In  ElisMbethport  Cordage  Co.  v.  WMtlock, 
37  Fla.  lUO,  text,  223,  20  So.  26S,  265,  it  is 
said :  "It  has  been  frequently  held  that,  if 
a  party. IB  interested  in  the  subject-matter 
of  a  suit,  and  does  in  fact  appear  and  ex- 
ercise the  right  of  participation  in  the  de- 
fense, as  if  he  were  a  technical  pariy  upon 
record,  he  cannot  afterwards  be  heard  to 
contend  that  he  is  not  bound  and  concluded 
by  the  judgment  or  decree  to  the  same  ex- 
tent that  he  would  have  been  if  made  a 
technical  party  to  the^  proceeding."  This 
statement  of  the  law,  it  will  be  noted,  is 
taken  almost  literally  from  the  deeiHicoi  in 
Parr  v.  State,  71  Md.  220,  17  Atl.  1020.  I 
am  unable  to  see  why  the  decree  appointing 
the  receiver,  and  instructing  him  as  to  settle- 
ments^ is  not  binding  upon  the  appellants, 
under  these  rules  of  law,  as  they  were  un- 
questionably interested,  both  as  stockhold- 
ers and  borrowers,  in  the  plan  of  settlement 
decreed,  and  in  winding  up  the  affairs  of  the 
association.  The  plan  adopted,  by  the  court 
was  one  recommended  by  a  majority  of  the 
stockholders  before  any  suit  was  instituted, 
but  which  failed  for  want  of  the  unanimous 
,  consent  of  all  stockholders.  The  appellants 
were  heard  in  opposition  to  this  plan  before 
it  was  decreed  by  the  court,  upon  a  protest 
filed  by  thera,  and  they  should  be  bound  by 
that  decision.  I  think  the  fliing  of  the  pro- 
test by  parties  interested  and  entitled  to  in- 
tervene, as  these  parties  unquestionably 
were,  the  recognition  by  the  court  of  their 
right  to  nie  such  protest  and  to  be  heard 
thereon,  and  the  presentation  of  such  protest 
by  the  parties,  and  the  bearing  thereon,  con- 
stituted them  real  parties  by  intervention, ' 
CO  L.  R.  A. 


though  no  formal  order  was  asked  or  made 
admitting  them  as  parties  to  the  record. 

The  court,  after  hearing  argument  upon 
such  protest,  overruled  it  by  instructing  the 
receiver  to  collect  the  earned  premium ;  and 
I  see  no  reason  why  an  appeal  could  not 
have  been  taken  from  the  dcCTee,  if  the  par- 
ties so  desired.  They  undoubtedly  had  a 
right  to  present  any  pertinent  evidence  in 
support  of  their  protest,  and  to  control  the 
proceeding  so  far  as  the  protest  was  om- 
cemed;  and  I  think  they  had  tiie  rigjit  to 
appeal  from  the  decree,  if  that  be  considered 
an  essential  element  in  determining  the 
questi<m.  The  circuit  court  evidently  re- 
garded the  Ottensosers  as  parties,  not  mere- 
ly as  members  of  th«  bar  making  sugges- 
tions, and  they  were  given  a  hearing  as  such. 
They  submitted  their  interest  to  the  consid- 
eration of  the  court  by  a  written  paper  filed 
in  the  suit,  and  invited  the  adjudication  had 
thereon,  which  was  rendered  only  after  a 
hearii^  such  as  is  usually  given  to  parties 
entitled  to  be  heard.  The  receiver  has  pro- 
ceeded to  administer  the  trust  under  the  de- 
cree appointing  him,  and  three  dividends 
were  declared  before  the  final  decree  was 
rendered  in  this  ease.  If  other  borrowing 
stockholders  are  required  to  settle  in  ac- 
cordance with  the  instruotiona  given  the  re- 
ceiver,— and  I  assume  they  are,  as  dividends 
are  being  declared, — it  certainly  would  be 
inequitable  to  relieve  the  appellants  from 
earned  premiums,  and  at  the  same  time  per- 
mit them  to  share  in  the  earned  premiums 
paid  by  other  borrowing  stockholders.  I 
think  there  is  no  error  in  the  decree  in  re- 
spect to  those  matters  complained  of,  and 
that  therefore  it  should  be  affirmed. 
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PEOPLE  of  the  State  of  Colorado. 

(  Colo.  > 

t.  Tk*  ««ulaB  of  m  |aror  ItT  the 
Mart  af  Um  own  notloB  la  a  erlm- 
fnal  vmmK  Im  not  arroand  for  a  n«wr 
-trial  lu  favor  of  accused,  wber«  It  does  not 
appear  tbat  he  did  not  bave  a  fair  aad  Im- 
partial trial  liy  a  eompstCDt  Jurj,  tbat  tbe 
«tate  had  ezhauited  all  Its  ehalleDBCs.  or 
that  by  the  action  of  the  court  tbe  panel  was 
depleted. 

3.  Ui»on  trial  of  a  pcrMoa  for  ahoot- 
las  aa  officer  who  waa  attempting  to  take 
a  weapon  from  him,  evidence  Is  admissible 
of  a  regaest  for  protection  which  had  been 

Nora. — ^UoMioUe  In  mttUmg  mrett,  or  of  of- 
fieera  of  juaUoe. 

I.  Effect  of  ATpreM  wmtice,  8S3. 

II.  Oeneroi  ntle  to  com  of  lawful  arrett, 

aZ4. 

III.  Reawiu  for  rule,  36S. 

iV.  DeivrmlHatlOH  a*  to  oriminaUtv. 

a.  QuenUunt  to  be  contidered,  867. 

b.  OjfkWa  autlioritt/. 

1.  QuaUfteaUoH,  867. 

2.  The  warrant,  8S8. 

8.  Action  totthout  a  wanvnt, 
(a)  In  oa»e  of  mupeetod  ftl- 

onp.  860. 
<b)  In  case  of  crime  not  a 

felonv.  882. 
(e)  fa  OBM  of  ortoM  to  pre*- 

ence  of  officer,  868. 

(d)  By  private  oittten.  S05. 

(e)  Effect    of    innocence  of 

charge,  S66. 

c.  ifanner  of  meoution. 

1.  Betf-^efenee    againet  unneoee- 

eorv  force,  367. 

2.  Bttent  of  right,  869. 

8.  UHHeceeeary  force  a»  provoea- 
tion,  S70. 

d.  Knovltaffe  of  authority  and  p*r- 

poae, 

1.  0«aeral  nttee;  neeeeeitv  of  no- 

tion, 870. 

2.  BuffMenoy  of  notice,  871. 

8.  When  notice  may  be  diepeneed 

with.  872. 
4.  Refueal  to  ttate  authority  on 
demand,  374. 
T.  General  rule  in  oaee  of  uniawftU  mrett, 
374. 

TI.  Keeletance  to  unlavfut  arreet. 

a.  Right  of,  875. 

b.  Extent  of  right,  376. 

c.  Effect  of  emceeetve  reeittanoe  on  de- 

gree of  crime,  877. 

d.  Applieatton  of  rutea  to  eecapa  after 

eubmlaaton,  878. 
TII.  Protoetlun  extended  to  offlaere'  aetletanta, 
870. 

Till.  Rulee  applicable  to  eeeapOM  from  conflae- 
ment.  880. 

IS.  Statutory  proteotlon  to  oertato  Federta 
offieert.  880. 
48  L.  B.  A. 


made  to  the  police  opon  receipt  of  a  tdegram 
from  aceuMd,  that  be  was  coming  to  the 
city  to  visit  Qie  one  making  the  request,  tbe 
latlpr  stating  that  bis  purpose  was  to  kill 
ber,  and  that  accused  was  armed,  and  waa  a 
dsngeroQS  man. 

3.  Aa  laformatloa  for  aasaalt  witk 
latent  to  aanrder  need  not  allege  that  tbe 
▼Ictim  was  a  police  offlcer  to  admit  erldrace 
of  tbat  fact  upon  the  trial. 

4.  The  luplleaHon  that  a  fary  nhonld, 
nm  a&atter  of  lavr.  iafer  mallee 
or  an  Inttmt  to  kill  from  the  facts  and  cir- 
cnmstances  which  tbey  might  gather  from 
Instructlona,  that,  where  tbe  act  Is  deliber- 
ate and  likely  to  be  dangerous,  malice  will 
be  presumed ;  and  that,  when  a  man  dellb- 
eratety  uses  a  deadly  weapon  In  a  manner 
likely  lo  produce  harm,  we  must  say  he  In- 
tended to  destroy  life;  and  that,  If  be  does 


X.  The  indictment,  881. 

XI.  Proof. 

a.  Of  official  character,  881. 

b.  Of  amiMortty  to  act. 

1.  The  wrmnt,  882. 

2.  Olraumetancea    warranting  ac- 

tion without  a  warrant,  882. 

c.  Of  motive  or  malfoe. 

1.  Admiaeibility,  884. 

2.  BmSMency,  886. 

d.  Other    general    and  mieeeaaneoue 

MOftere,  886. 

XII.  Bummary,  886. 


I.  Bffeet  of  eapraee  maUce.  * 

Tbe  killing  of  an  oflcer  In  reitstaiice  of  an 
arrest  la  marder  In  the  first  degree  when  It  is 
done  with  express  malice,  whether  or  not  tbe 
officer  has  a  warrant,  and  whether  the  attempt- 
ed arrest  is  legal  or  Illegal ;  express  malice 
having  tbe  same  effect  upon  a  homicide  In  all 
cases,  whether  the  person  killed  Is  an  officer  or 
a  private  Individual,  and  without  reference  to 
tbe  capacity  In  which  he  is  acting.  State  v. 
Oliver.  2  Moust  (Del.)  586;  Rafferty  v.  People, 
72  111.  87 ;  Com.  v.  Clcgget,  3  Legal  Gaz.  9 ; 
I'eople  V.  Randall.  1  Wheeler,  C.  C.  258,  6  N. 
T.  City  Ball  Bee.  141 ;  Wilson  v.  State,  11  Lea, 
310. 

And  the  fact  that  an  officer  or  citizen  attempt- 
ing an  arrest,  and  being  killed  In  so  doing,  had 
exceeded  bis  anthorlty,  does  not  reduce  the  kilt- 
ing to  manslaughter,  If  the  slayer  had  no  valid 
reason  to  believe  himself  In  Immediate  danger 
of  great  bodily  harm,  and  tbe  homicide  was  In 
fact  perpetrated,  not  In  passion  or  sudden  beat 
upon  the  provocation  of  the  arrest,  but  with 
actual,  deliberate  malice  and  premeditation. 
Roberson  v.  SUte,  48  Fla.  156,  62  L.  R.  A. 
761,  2d  So.  686. 

And  where  an  offlcer  of  the  la*,  armed  wlUi 
I^al  authority,  goes  In  a  quiet  and  peaceful 
manner  In  company  with  another  to  the  house 
of  a  person  accused  of  crime  to  discbarge  the 
public  duty  of  arresting  him  under  a  warrant, 
and  proceeds,  without  hostile  demonstration, 
to  inform  him  of  the  nature  of  hla  mission  by 
reading  tiie  warrant,  and  Is  shot  by  blm  dellb- 
mtely  and  wllfnlly,  an  Instruction  In  the  pros- 
ecution for  the  shooting  on  the  question  of 
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an  act  whicb  has  a  direct  tendmcr  to  de- 
stroy life,  the  neceuar;  conclusion  li  tbat 
he  Intended  to  do  so, — Is  removed  bj  other 
InstmctlonB,  tbat  the  Intent  to  murder  can* 
not  be  Implied  as  matter  of  law.  It  most  be 
proved  as  matter  of  ftict ;  that  malice  la  not 
Inferred  from  the  use  of  a  deadly  weapon, 
but  must  be  found  hj  the  Jury  from  the 
proof  of  facts  and  circumstances  snfflcient  to 
warrant  such  ImpUcathm. 

B.  Ab  ofeleatloB  to  aa  iaatvwtto*  to 
wblch  no  exception  was  taken  In  the  trial 
conrt  will  not  be  considered  on  appeal. 

9.  It  In  not  Indispensable  to  n  con- 
Tletton  that  the  motive  for  the  crime  shall 
appear. 

7.  One  la  not  JnatlSed  In  shootlns  nn 
oflcer  who  merely  adnonncea  the  Intention 
to  arrest  blm,  although  the  character  of  the 
ofllcer  doe*  not  appear,  and  the  arreat  would 
be  anwarranted. 


maoslaugbter  la  not  proper.  State  v.  Oraen, 
«e  Ho.  631. 

Bo,  where  a  robbery  was  committed,  and  fresh 
puraalt  was  made  bj  the  owner  of  the  stolen 
money,  on  reliable  Information,  and  the  rob- 
bers were  overtaken  and  Informed  of  the  felony 
and  that  they  were  believed  to  be  the  perpe- 
trators, and  told,  before  either  was  taken  hold 
of,  that  Uuiy  most  return,  and  one  of  tbem  be- 
gan Immediately  to  rtd  himself  of  the  stolen 
money,  after  which  they  killed  their  parsoer. 
the  killing  was  evidently  malicious,  and  was 
murder,  and  not  manstangbter.  Brooks  v. 
Com.  61  Pa.  S52,  lOU  Am.  Dec.  646. 

And  a  peremptory  Instruction  to  the  Jury  to 
And  the  accused  not  guilty  should  not  be  given 
in  the  case  of  a  public  oOcer  seeking  to  per- 
*form  hla  duty  In  attempting  to  arrest  one  who 
had  committed  a  public  offense  in  his  presence. 
In  making  which  effort  he  was  slain  1?  the  pub- 
lic offender,  who  resisted  the  arrest  pursuant  to 
a  predetermluatfon  to  slay  the  ofllcer  rather 
than  submit  to  It.  Hendrlckson  T.  Com.  26 
Ky.  U  Rep.  224,  81  8.  W.  266. 

And  InBtructlons  In  a  prosecution  for  homi- 
cide Involving  tbe  right  of  aelf-defenae  are  prop- 
erly refused  where  they  Ignore  the  fact  tbat 
ttae  person  killed  waa  an  officer,  and  had  tbe 
right  to  arrest  the  person  who  killed  blm. 
Bute  V.  Fuller,  96  Mo.  165,  6  B.  W.  S88. 

Nor  is  the  rule  eonOned  to  malicious  Intent 
to  ki:i,— It  Is  the  same  with  reference  to  an 
Intent  to  Inflict  serious  bodily  harm ;  and, 
where  men  have  been  given  into  the  custody  of 
a  policeman,  who  has  legal  authority  to  take 
tbem  Into  such  custody  and  to  call  upon  others 
to  assist  him,  they  have  no  right  to  resist  him, 
and  In  resisting  blm  they  are  doing  an  illegal 
set;  and.  If  one  of  the  prisoners  kicks  one  of 
the  men  having  him  In  custody  Intending  to  In- 
filct  serious  bodily  harm,  and  death  ensues 
therefrom,  be  Is  guilty  of  murder.  Beg.  v. 
Porter,  12  Cox,  C.  C.  444. 

So,  although  an  attempted  arrest  by  an  oBl- 
c«r  Is  illegal,  yet,  it  tbe  person  aought  to  be 
arrested  killa  the  officer  with  express  malice, 
the  killing  Is  murder  in  the  first  or  second  de- 
gree, and  not  manslaoghter.  State  v.  Bol- 
comb,  88  Mo.  371 ;  Noles  v.  State,  26  Ala.  81, 
62  Am.  Dec.  711 ;  State  v.  Scbeele,  67  Conn. 
307,  14  Am.  St.  Rep.  106,  18  Atl.  266 ;  State  v. 
Ward,  6  Ilarr.  (Del.)  496 ;  Boberson  v.  State, 
43  Fla.  156,  S2  L.  R.  A.  761,  29  So.  535 ;  Palm- 
er V.  People,  188  111.  366,  32  Am.  St.  Rep. 
146,  28  N.  B.  liBO ;  State  v.  Spaulding,  84  Minn. 
60  L.  R.  A. 


8.  The  lefflalatnre  mmr  nntborlse  tke 
■eareb  without  a  warrant  of  persons  sus- 
pected of  carrying  concealed  weapons. 

B.  One  who  la  chargred  with  aHanlc 
upon  aa  olBeer  who  attempted  without  a 
warrant  to  search  htm  tor  cimcsslsd  ws^mm 
cannot  question  the  eonstltntlonsllty  of  a 
statute  authorising  such  search,  since  the  of- 
fleer  was  Justlfled  In  assuming  that  the  law 
waa  valid,  and  in  acting  upon  that  assump- 
tion. 

10.  An  intentional  klllingr  ia  not  re- 
dneed   froaa  mardev  to  naaaalaask- 

ter  by  tbe  fact  tbat  the  victim,  a  police  of- 
ficer, cani^t  the  aecused  by  the  arm.  and  In 
a  Tery  rude  and  Insolent  manner  ordered 
him  to  get  out  of  a  hack  where  be  had  a 
right  to  1)& 
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861,  25  N.  W.  795 ;  Brooks  V.  Com.  61  Pa.  862, 
100  Am.  Dec.  646 ;  Briggs  v.  Com.  82  Va.  6S4 ; 
United  States  T.  Trnven.  2  Wheeler,  C.  C  400w 
Fed.  Cas.  Mo.  16.687 ;  Ber      Allen,  17  L.  T. 

N.  8.  222. 

And  where  one  expecting  an  attempt  will 
be  made  to  arrest  blm  deliberately  pr^res 
arms  (or  Immediate  use,  and  dellberattly  de- 
termines to  kill  the  person  attempting  such  l^ 
legal  arrest,  and,  upon  his  appearance  for  that 
purpose,  does  deliberately  kill  him.  It  is  a  kilt- 
ing upon  express  malice,  though  the  arrest  Is 
Illegal  to  his  knowledge.  Miller  v.  State,  31 
Tex.  Crlm.  Rep.  600,  87  Am.  St.  Bep.  886,  21 
8.  W.  021V. 

A  person  killing  an  (Acer  who  attempted  to 

arrest  blm,  however,  is  entitled  to  ttae  benefit 
of  a  reasouable  doubt  upon  the  questions  wheth- 
er or  not  he  provoked  the  diSlculty  with  the 
Intention  of  killing  ttae  officer  or  doing  him 
serious  bodily  bsrm,  whether  or  not  the  oflleer 
was  without  authority  to  arrest  blm.  and 
whether  or  not  he  knew  of  auch  want  of  au- 
thorlty.  Vann  v.  8Ute  (Tex.  Crlm.  App.)  77 
S.  W.  813. 

And  where  an  officer  waa  killed  in  an  attempt 
to  make  an  arrest,  and  no  one  was  near  enou^ 
to  hear  wtaat  was  said  or  to  see  what  was  done 

by  the  parties  at  the  time,  the  court,  In  a  ivos- 
ecutlon  for  the  killing,  should  charge  with  ref- 
erence to  murder  In  the  second  degree,  the 
fact  that  what  was  ssid  and  done  at  tbe  time 
being  unknown  necessitating  the  giving  of  a 
charge  ou  the  lower  grade  of  ftionlous  hunlclde. 
Moore  V.  State,  40  Tex.  Crlm.  Rap.  480,  60  S. 
W.  942. 

11.  Oeneral  rule  in  oate  of  taw/sI  arrctt. 

The  general  mie  Is  tbat  wbere  persons  hav- 
ing authority  to  arrest,  or  imprison,  or  other- 
wise execute  public  Justice,  and  using  proper 
means  (or  that  purpose,  are  resisted  in  so  do- 
ing, and  one  of  them  happens  to  be  killed.  It 
will  be  murder  In  all  who  take  part  in  tbe  re- 
sistance. Re  Riots  of  1844,  2  Clark  (Pa.) 
276 ;  Com.  V.  Clagget.  8  Legal  Oas.  9 ;  Brown 
V.  State,  109  Ala.  70,  20  So.  108;  Seams  v. 
State,  84  Ala.  410,  4  Bo.  621 ;  State  v.  Oliver. 
2  QousL  (Del.)  586;  Croom  v.  State,  86  Oa. 
718,  21  Am.  St.  Bep.  179,  11  S.  B.  1035: 
Brooks  V.  State.  114  Ga.  6,  SO  8.  B.  877 ;  Baf- 
rerty  v.  People,  69  III.  Ill,  18  Am.  Bep.  601 ; 
RoberU  v.  State,  14  Mo.  138,  66  Am.  Dea 
97  i  Jones  V.  State,  14  Mo.  412 :  Stats  v.  (3oeai, 
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ERROR  to  the  District  Court  for  Lake 
County  to  review  a  judgment  convict- 
ing  defendant  of  assault  with  intent  to 
nrarder.  Afjirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  James  Oljiuif  for  plaintiff  in  er- 
ror: 

It  was  an  error  to  excuse  the  juror. 

Van  Blaricum  v.  People,  16  111.  364,  63 
Am.  Dee.  316;  Stampofaki  v.  Steffens,  79 
111.  306. 

All  that  portion  of  |  1364,  3  Mills's 
Anno.  Stat.,  authorizing  search  to  he  made 
without  a  warrant  is  void. 

Re  Kellam,  65  Kan.  700,  41  Pac.  060. 

Malice  is  not  a  presumption  of  law. 

JiiUtn  V.  People,  27  Colo.  206,  60  Pac. 
486;  Btate  v.  Dokm,  17  Wash.  400,  60  Pac. 


66  Ho.  «81;  8Ute  Albrlgbt.  144  Ho.  638. 
46  8.  W.  620;  Johnson  t.  State,  5  Tex.  App. 
43 ;  James  t.  State,  44  Tez.  314 ;  Tlner  y. 
SUte,  44  Tex.  128 ;  United  States  t.  TraTera, 
2  Wbeeler,  C  C.  490,  Fed.  Cas.  No.  16,687; 
Tone's  Case,  4  Coke,  40(1/  Madalley's  Case,  8 
Cokt,  666. 

And  tbls  Is  eap«elall7  tme  where  tt  appears 

that  the  fuxltire  had  actuall;  sbot  another, 
and  was  mooing  away  from  the  place  of  the 
sbootlos  at  the  time.  Brooks  t.  State,  114  Oa. 
6,  30  a  E.  877. 

If  a  person  attempting  or  makhig  an  arrest 
Is  a  lawful  ofllcer,  and  known  to  be  snch  hj  the 
party  sought  to  be  arrested,  and  Is  authorized 
bj  law  to  make  the  arrest,  and  be  Is  slain  In 
the  dtacbarge  of  his  duty  bjr  the  latter  or  by 
■one  other  person  interfering  tu  bis  bebalf, 
tlien  the  offeme  la  morder  of  some  degree  ac- 
cording to  the  other  acennpanTlDg  clreomstan* 
ces,  whether  his  olBclal  capacity  Is  known  or 
unknown.   Altord     State,  8  Tex.  App.  545. 

And  tbls  rale  applies  ss  well  to  arrest  made 
under  a  warrant  for  a  misdemeanor  as  for  a 
felony ;  but  It  Is  modified  the  Hlssonrl  stat- 
ute so  as  to  make  It  morder  In  the  first  de- 
gree only  wboi  the  officer  Is  killed  by  a  per- 
son he  Is  attempting  to  arrest,  charged  with  a 
felony.    State  t.  Green.  66  Mo.  631. 

And  under  N.  J.  Pamph.  Laws  1898,  f  106. 
p.  824,  the  killing  of  any  magistrate,  sherlfF, 
coroner,  constable,  or  other  officer  of  Justice, 
either  civil  or  criminal.  In  the  execution  of  his 
office  or  duty,  Is  murder.  Bullock  State, 
66  N.  J.  U  657.  86  Am.  St  Rep.  668,  47  AU. 
62. 

Thua,  where  two  persons  were  fighting,  and 
to  prevent  It  a  third  person  seised  one  of  them 
and  held  bim  down,  but  atmck  no  blow,  and  the 
person  held  stabbed  and  killed  him,  the  kill- 
ing Is  murder  If  the  third  person  did  nothing 
more  than  was  sufficient  to  prevent  the  other 
from  beating  the  person  he  was  fighting  with. 
Bex  V.  Bourne,  6  Car.  &  P.  120. 

But  it  Is  manslaughter  only  If  he  did  more 
thsn  was  necessary  to  prevent  such  beating. 
Ibid. 

So,  In  State  v.  Johnson,  76  Bfo.  128.  a  con- 
viction of  murder  In  tbe  second  degree  for  the 
Aootlnjc  and  killing  of  the  marshal  of  the  town 
and  deputy  constable  while  he  was  attempt- 
ing to  arrest  the  accused  was  sustained;  but 
no  question  ms  made  m  the  case  ss  to  tbe 
official  positlDri  of  the  deceased. 
66  L.  B.  A. 


474;  PeopU  V.  Mize,  80  Cal.  41,  22  Pac  81; 
yeople  V.  Landman,  103  Cal.  677,  37  Pac 
510. 

It  is  not  in  the  province  of  the  court  to 
judge  the  motives  of  the  defendant  (and 
no  motive  was  shown),  and  then  say  to 
the  jury  that  he  intended  to  destroy  life 

Kent  V.  People,  8  Colo.  673,  9  Pac.  862; 
mian  V.  People,  27  Colo.  206,  60  Pac  486; 
Btate  V.  Dolan,  17  Wash.  499,  60  Pac  474; 
People  V.  Landman,  103  Cal.  577,  37  Pac 
618;  People  v.  Mize,  80  Cal.  41,  22  Pac  81. 

Where  a  deliberate  intent  must  be 
found  to  exist  to  constitute  the  act  crim- 
inal, it  is  impossible  that  it  should  be 
found  to  exist  witiiout  reflecticnt  or  pre- 
meditation; intent  cannot  exist  withont  ae- 
liberation. 

A  prisoner  lawfully  apprehended  by  a  police 
officer  on  a  criminal  charge,  however,  who  uses 
violence  to  the  officer,  or  to  anyone  lawfully 
aiding  or  assisting  him,  which  causes  such  per- 
son's death,  is  guilty  of  manslsugbter  only, 
where  tbe  Injury  is  Inflicted  accidentally  In  the 
course  of  a  struggle  to  get  tree,  there  being  no 
Intent  even  to  Injure.  Beg.  v.  Porter,  12  Cox, 
C.  C.  444. 

Where  the  state.  In  a  prosecution  for  homi- 
cide, relies  on  tbe  fact  that  the  victim  of  the 
homicide  was  an  offloor  in  tbe  discharge  of  bis 
duly,  the  existence  of  tliat  fact  must  be  sub- 
mitted to  the  jury  In  an  appropriate  Instruction, 
and  tbe  knowledge  of  the  accused  of  his  official 
character  must  be  shown ;  and  tbe  absence  of 
any  Instroetlon  as  to  such  matters  Is  fatal  to 
a  conviction.  Bute  v.  Hayes,  89  Ifo.  262,  1 
8.  W.  S06. 

And  It  is  not  within  the  power  of  tbe  trial 

court,  In  a  prosecution  against  a  person  for 
tbe  homicide  of  one  who  sought  to  arrest  him, 
to  Itmlt  the  Inquiry  of  .  the  Jury  In  tbe  appli- 
cation of  the  facts  to  the  crime  of  manslaugh- 
ter, bj  declaring  tbat  manslaughter  from  the 
accidental,  but  ne^lgent,  killing  of  a  boman 
being  could  not  arise  In  the  ease.  State  v. 
Davis,  58  8.  C.  150,  69  Am.  St.  Rep.  846,  81  S. 
H.  62. 

But  a  persmt  on  trial  for  a  homicide  com- 
mitted upon  a  peace  officer  who  had  made  no 
arrest  Is  not  entitled  to  complain  because  the 
trial  court  treated  the  case  as  a  case  of  homi- 
cide by  one  citizen  upon  the  person  of  anotber, 
since  tbat  would  be  distinctly  to  bis  advantage. 
Bishop  V.  Com.  109  Ky.  668,  60  8.  W.  190, 
Reversing  22  Ky.  L,  Rep.  760,  68  S.  W.  817, 
on  other  grounds  oi  rehearing. 

III.  Beaaone  for  rule. 

The  reasons  for  the  rule  above  given  are  that 
every  person  Is  bound  to  submit  to  the  ordinary 
course  of  Justice,  and  an  officer's  warrant  Is  a 
protection  to  him  for  all  acts  reasonably  re- 
quired for  its  execution.  State  v.  Spauldlng. 
84  Minn.  861,  2S  N.  W.  798;  Floyd  v.  State, 
82  Ala.  16,  2  So.  688. 

And  that,  while  an  officer,  In  making  a  Iaw> 
ful  arrest,  should  use  no  unnecessary  violence, 
It  is  his  duty  to  make  tbe  arrest ;  and  tbe  law 
clothes  bIm  with  power  to  accomplish  that  re- 
sult, and  Imposes  upon  hhn  thc^^ty  to  over- 
come all  resistance,  th^j^m99  ftW^Qg*^ 
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Moon  r.  People,  148  HI.  600,  35  N.  E. 
166;  Baker  v.  People,  40  111.  309;  Hungate 
V.  People,  7  HI.  App.  101;  Territory  y. 
yigO,  8  N.  11  683,  45  Pac  1117. 

If  an  officer  doea  not  keep  within  the  lav 
he  is  not  acting  as  an  oflfieer,  nor  entitled 
to  proteetion  as  one. 

People  T.  Rmtnda,  67  Mich.  482,  35  N. 
W.  78;  2  Am.  &  Eng.  Ene.  Law,  2d  ed.  p. 
980;  .Ohapntan  t.  JhuM,  56  Mich.  31,  22 
N.  W.  102;  rates  v.  People,  32  N.  T.  SOft 

Jreisra.  X.  B.  MelvUle  and  H.  J.  Her- 
■ey,  witii  Jfr.  K.  O.  KUlev,  Attorney 
Gttieral,  for  def aidant  in  error: 

The  evidence  justified  the  court  in  find- 
ing tiiat  the  juror  was  not  a  citizen  of  the 
United  States,  and  certainly  this  wae  a 
valid  exercise  of  the  court's  jurisdiction. 

Bahoooh  T.  People,  13  Colo.  515,  22  Pac. 


with  the  duty.    State  v.  Fuller,  06  Mo.  166,  9 

B.  W.  588. 

Where  one  bos  the  rl^t  to  arrest  another, 
therefore,  the  other  has  no  right  to  resist  such 
arrest,  since  the  two  rights  cannot  coexist; 
and  whero  a  person  thus  having  the  right  to  ar- 
rest another  Is  killed  b;  the  latter  In  the  reaiBt- 
ance  of  such  arrest,  the  reslatance  la  a  crime, 
and  the  killing  la  a  homicide  In  the  commisalon 
of  an  unlawful  act.  State  t.  Albright,  144  Ho. 
638,  46  8.  W.  620;  State  Cnaheaberry,  157 
Uo.  168,  S6 'S.  W.  737;  State  v.  Evans,  161 
Uo.  9S,  84  Am.  St.  Rep.  669,  61  S.  W.  590; 
Reg.  V.  Porter,  12  Cox,  C.  C.  444. 

And  where  a  sheriff  or  other  officer  having 
an  ezecatlon  or  other  process  Is  slain  In  execut- 
ing It,  or  In  ttie  performance  of  the  duties  of 
his  office,  It  Ib  murder  In  the  peraon  who  kflls 
him,  though  there  waa  no  former  malice.  Dll- 
ger  T.  Com.  88  Ky.  C50,  11  S.  W.  651 ;  State  v. 
Shaw.  73  Vt.  149,  SO  Atl.  863. 

And  though  there  waa  no  Intent  to  Inflict 
grievous  hodlly  Injury.   Reg.  v.  Porter,  12  Cox, 

C.  C.  444. 

And  a  prisoner  who  has  been  lawfully  ap- 
prehended by  a  police  constable  on  a  criminal 
charge,  who  uses  violence  to  the  consUble  or  to 
a  person  lawfully  ealled  In  to  assist  him,  where- 
by such  person  Is  killed,  Is  guilty  of  murder, 
though  be  does  so  only  with  Intent  to  escape. 
IWd. 

Where  a  person  was  acting  as  a  public  offi- 
cer, and  while  in  the  lawful  discharge  of  his 
duties  as  aucb  was  attempting  to  arrest  per- 
sons, and  they  unlawfully  resisted  Qm  arrest, 
and.  In  furtherance  thereof,  one  of  them  struck 
the  person  bo  seeking  to  arrest  them,  from 
which  bla  death  reaulted,  the  law  will  Imply 
malice  aforethought  from  the  blow  and  the  un- 
lawful resiatancs.  State  v.  Zelbart,  40  Iowa, 
169 ;  Yong'a  Case.  4  Coke,  40a. 

And  an  attempt  to  kill  a  policeman  to  prevent 
an  arrest  which  he  Is  entitled  to  make  Is  an 
assault  with  Inteut  to  murder,  thoogb  no  malice 
toward  the  policeman  Is  abown  other  than  that 
Indicated  by  the  uae  of  a  weapon  likely  to  pro- 
duce death.    Herrell  v.  State.  75  Oa.  842. 

And  where  an  officer  la  killed  while  In  the 
execution  of  a  process  malice  Is  presumed,  even 
though  there  may  have  been  error  In  the  proc- 
ess, or  though  the  arrest  was  made  In  the 
night.    Mackaley's  Caae,  2  Cro.  Jac.  280. 

There  Is  no  such  Inconsistency  between  a  klll- 
66  L.R.  A. 


817;  Ooodeon  v.  United  Btatee,  7  Okla. 
117,  54  Pac.  423;  17  Am.  ft  Eng.  Ene. 
Law,  2d  ed.  p.  1118. 

The  statute  malces  the  court  the  "trier" 
of  the  qoestion  of  the  competency  of  a 
juror. 

Solander  t.  People,  2  Colo.  48;  Jonei  v. 
People,  2  Colo.  351. 

The  selection  and  rejection  ot  jurors  is 
largely  in  the  discretion  of  the  trial  court 

ifooney  v.  People,  7  Colo.  218,  3  Pac 
235;  Denver,  8,  P.  d  P.  B.  Co.  t.  Mogna- 
kan,  8  Colo.  66,  fi  Pao.  811 ;  Denver^  B.  P. 
d  P.  R.  Co.  T.  Driaeoll,  12  Colo.  520,  IS 
Am.  St.  Kep.  243,  21  Pac  708;  Ooliins  v. 
Hume,  10  Colo.  7,  26  Pac  146;  BabowOe  v. 
i'eople,  13  Colo.  616,  22  Pac  817;  Thomp- 
son  v.  People,  26  Colo.  496,  59  Pac  61. 

The  excuse  or  rejection  of  a  juror  for 


ing  with  deliberate  design  to  effect  another's 
death  and  one  effecting  it  during  an  attempt  to 
commit  a  felony,  as  to  preveat  the  submission 
of  both  theories  to  the  jury  npcm  the  question 
of  murder  In  the  first  degree,  where  the  nets 
show  the  killing  of  a  police  officer  during  an 
expedition  having  burglary  In  view.  People  v. 
Suillvan,  17S  N.  Y.  122,  63  L.  R.  A.  353,  98 
Am.  St.  Sep.  682,  65  N.  E.  989. 

And,  to  sustain  a  conviction  upon  a  charge  ot 
murder  In  the  first  degree  In  such  a  ease,  It  la 
not  neceasary  that  all  the  Jurors  should  agree 
that  there  was  a  deliberate  and  premeditated 
dealgn  to  take  life,  or  that  accnaed  was  at  the 
time  of  the  killing  engaged  In  an  attempt  to 
commit  a  felony ;  It  Is  suflldent  that  each  juror 
Is  convinced  beyond  a  reasonable  donbt  that 
accused  committed  a  crime  which  the  statute 
designated  as  murder  In  the  first  degree,  wheth- 
er the  murder  was  committed  under  the  one 
condition  or  the  other.  Ibid. 

Nor,  for  the  same  reason,  can  hot  blood  be 
engendered  where  one  peraon  has  a  rl^t  to  ar- 
rest another,  by  making  or  attempting  such 
arrest,  so  as  to  reduce  the  degree  of  the  crime 
of  killing  the  officer  while  making  the  arrest. 
SUte  V.  Albright,  144  Uo.  638.  46  8.  W.  620; 
State  V.  SpanldhiA  84  Iflnn.  861,  26  N.  W. 
793 ;  State  v.  Cushenberry,  157  Ho.  168,  50  S. 
W.  787;  Galvln  v.  State,  6  Coldw.  283;  State 
V.  Shaw,  73  Vt  149,  60  Atl.  863. 

A  felon  knows  his  violation  of  the  law,  and 
that  duty  demands  his  capture,  and  has,  there- 
fore, DO  Just  provocation ;  and  In  his  case  pas- 
sion Is  wlckedaesst  and  resistance  It  crime,  and 
killing  In  resisting  would  be  murder.  Brooks 
V.  Com.  61  Ps.  3S2,  100  Am.  Dec.  645. 

And  heat  jf  passion  need  not  be  defined  In  a 
prosecution  for  such  a  homicide,  since  In  such 
case  to  resist  the  officer  Is  a  crlm&  State  v. 
Cushenberry,  157  Ho.  168,  56  8.  W.  787. 

And  the  question  of  self-defense  does  not 
arise  in  a  caae  In  which  a  person  aongbt  to  be 
arrested  kills  the  officer  aeeklng  to  make  the 
arrest.  State  v.  Sbaw,  73  Vt  149,  60  Atl. 
863;  Floyd  v.  Sute,  82  Ala.  16,  2  8a  683; 
nardlu  V.  State,  40  Tex.  Crim,  Rep.  208,  49 
8.  W.  607. 

The  law  of  aelf-defense  applicable  to  oi- 
countera  between  private  persons  does  not  a^ 
ply  where  an  officer  Is  killed  In  resisting  an  est. 
unless  the  peraon  reaiatlng  the  arreat  has  rea- 
Bonab'e  ground  to  believe,  and  tees.^Mten, 
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an  insufficient  reason  will  not  be  deemed  to 
have  been  prejudidal  if  a  trial  ia  had  by 
a  duly  quttURed  and  impartial  jury. 

12  Ene.  PI.  &  Pr.  881,  and  notes;  Strut- 
ton  T.  People,  5  Colo.  276;  People  t.  Aroeo, 
3S  Cal.  40;  Btate  y.  MiOer,  2B  Kan.  43; 
Com.  r.  lAoermore,  4  Gray,  10;  Grand 
Bapida  Boom,  Co.  t.  Jarvi$j  30  Mich.  808; 
State  T.  Larkin,  11  Ner.  814;  Boyd  T. 
State,  14  Lea,  161;  United  Stain  t.  Cor- 
neUt  i  Mason,  91,  Fed.  Oas.  No.  14^68; 
Alias  Min.  Co.  t.  Johnaton,  2S  Mich.  36. 

Where  the  court,  npoa  its  own  motion 
or  upon  the  application  of  a  juror,  ez- 
cnses  a  juror  for  an  insnffleient  cause,  it 
is  not  ground  for  reversal. 

1  Bishop,  Crim.  Proc.  §  026;  United 
Statea  v.  Cornell,  2  Mason,  91,  Fed.  Cas. 
No.  14,868;  People  t.  Areco,  32  Cal.  40. 


Plaintiff  in  error  is  not  in  a  position  to 
raise  the  question  trf  the  unoonstitntlonal- 
ity  d  the  act  at  this  time;  the  officer 
mnild  have  been  entirely  justifted  in  act- 
ing under  it  if  he  had  so  desired  and  be- 
lieved the  statute  to  be  valid,  so  long  as 
it  had  never  been  questioned  prerious  to 
that  time,  or  declared  Invalid  by  our 
courts.' 

United  States  em  reL  KoeeMin  v,  JTorble, 
2  Mackey,  12 ;  People  ea  rel.  Attj/.  Oen.  ▼. 
^Salomon,  64  HI.  39;  State  ea  rel  NvdtoUe 
V,  Shakeepeare,  41  La.  Ann.  ISO,  6  So. 
592;  State  ex  rel.  Netc  Orteana  Canal 
d  Bkg.  Co.  T.  Beard,  47  La.  Ann.  1670, 
47  L.  R.  A.  512,  18  So.  746;  State  ea  rel. 
Creeeent  Oitv  B.  Co.  v.  BeU,  40  Ia.  Ann. 
676.  21  So.  724;  9efsiim«  t.  BotU,  34  Tex. 
336;  Clark  T.  Jf tiler,  64  Na.T.  S28;  Uttie 


tbnt  the  olScer  Ib  not  acting  In  good  faith  In  the 
attempr  to  arrest,  bnt  Is  ualDg  hie  official  poal- 
tlon  to  grattfj  penional  reellog  against  tb« 
person  soogbt  to  be  arrested ;  and  tbat,  by  sub- 
mlttlDf  to  arrest  and  upon  being  dlsanned,  be 
will,  by  rvaaon  of  tbis  tact,  be  In  danger  of 
great  bodily  harm,  or  of  losing  his  life.  Fleet- 
wood T.  Com.  80  Ky.  1. 

IV.  DetertnlnaMoM  at  to  oriminality. 
a.  QaesUoiM  to  he  eonaUered. 

In  determining  as  to  the  criminality,  or  the 
degree  of  criminality,  of  the  billing  In  resist- 
ance iif  arrest,  or  official  action,  or  to  eseape 
from  detention,  three  things  muat  be  considered : 
First,  the  legality  of  the  officer's  aathorlty: 
second,  the  legality  of  the  manner  In  which  he 
excented  it ;  and  third,  tbe  knowledge  of  tbe 
person  arrested  of  tbat  authority.  Roberts  t. 
State,  14  Mo.  138,  B5  Am.  Dee.  07;  Jones  v. 
State,  14  Mo.  412. 

In  considering  thla  subject,  however.  It  is  to 
be  ob^ervtfd  tbat  this  itofe  la  upon  tbe  subject 
of  homicide  In  resisting  arrest,  or  of  officers  of 
justice,  aud  not  upon  tbat  of  arrest,  or  when 
arrest  Is  legal.  The  question  of  the  legality  of 
the  arreat.  therefore.  Is  only  toncbed  upon  so 
far  as  It  has  been  determined  In  homicide  cases, 
and  so  far  as  It  Is  incidental,  or  necesaary,  to 
tbe  solatloo  of  questions  wltb  relation  to  homi- 
cide In  resisting  arrest,  or  of  otBeers  of  jus- 
tice. 

b.  Ogloer'B  oaMorHy. 

1.  Qualtflcatton. 

That  an  officer  seeking  to  make  an  arrest, 
wbo  was  killed  In  tbe  attempt,  was  an  officer 
de  factu,  and  not  de  jure,  or  tbat  be  was  known 
and  recognised  In  the  community  as  sncb  offi. 
eer.  Is  sulBelcDt.  as  s  general  role,  to  render 
the  crime  of  killing  him  nothing  less  then 
murder.  State  y.  Holcomb,  86  Mo.  371 ;  Weath^ 
erford  t.  State,  SI  Tex,  CrIm.  Rep.  630,  87 
Am  St.  Hep.  828,  21  8.  W.  251. 

In  Michigan,  however,  an  officer  aought  to 
be  Justified  In  ease  of  bomldde  la  required  by 
ennstltutlonal  provision  to  be  proved  to  be  an 
office  de  lure.  People  v.  Gosch,  82  Mich.  22. 
46  N.  W.  101. 

But  a  deputy  aberllE  abot  and  killed  wblle 
66L.  R.  A. 


making  an  arrest  waa  not  disqualified  to  hold 
the  office  of  deputy  sheriff  by  reason  of  holding 
the  office  of  supervisor  of  the  townsblp,  under 
Mich.  Qmst.  art.  10,  I  B,  providing  that  a  sher- 
iff shall  nut  hold  any  other  office,  where  It  ap- 
pears that  the  sheriff  was  regularly  appointed 
and  took  tbe  constitutional  oatb,  and  was  act- 
ing nnder  such  appointment,  and  there  was 
nothing  showing  that  he  was  not  acting  in 
good  faith,  and  In  tbe  full  belief  that  hie  acts 
as  an  officer  were  valid ;  since  In  each  case  be 
Is  an  officer  de  fare.  /bid. 

So,  a  policeman  Is  a  watchman,  and  bas 
the  same  power  of  making  arrests  for  crimes  or 
offenses  against  the  state  as  has  a  sheriff,  con- 
stable, etc..  where  the  term  "policeman"  Is 
used  In  tbe  statutes  as  tbe  equivalent  of  '*wateh- 
man"  at  common  law ;  and  In  making  arrests ' 
for  such  offenses  he  Is  covered  by  tbe  same  pe- 
culiar protection  which  the  law  throws  aroond 
a  shertCf  or  other  officer.  State  v.  Evans,  161 
Mo.  95,  84  Am.  St.  Rep.  669,  01  8.  W.  600. 

And  In  a  prosecution  for  the  killing  of  a 
policeman  It  Is  unnecessary,  under  Ho.  Rev. 
Stat.  SI  4098,  4000,  providing  that  the  marshal 
shall  at  all  times  have  power  to  make  or  order 
All  arrests  wltb  proper  process  for  any  offense 
against  the  laws  of  the  state  or  city,  and  bring 
the  offender  to  trial  before  the  proper  offlcera ; 
and  that  policeman  shall  be  subject  to  the  or- 
ders of  tbe  marshal  as  chief  of  police, — to  pro- 
duce his  official  appointment  as  a  policeman. 
State  V.  Holcomb,  86  Mo.  371. 

But.  an  ordinance  of  a  city  conferring  pow- 
ers upon  policemen  wltb  reference  to  arrests, 
greater  than  those  possessed  by  constables.  Is 
In  contravention  of  general  law,  and  therefore 
void ;  and  tbe  crime  of  killing  an  officer  seek- 
ing to  make  such  an  arrest  thereunder  would  be 
manalangbter  only  in  the  absence  of  malice. 
Muscoe  V.  Com.  86  Va.  443,  10  S.  E.  534. 

And  a  verbal  order  of  tbe  mayor  of  a  city 
confers  no  authority  which  will  prevent  tbe 
act  of  a  person  sought  to  be  arrested,  of  kill- 
ing the  offli^er,  from  being  reduced  to  manslaugh- 
ter Instead  of  murder.  Ibid. 

Nor  Is  a  local  officer  protected  In  making  an 
arrest  ontslde  of  bis  own  county  or  other  ju- 
risdictional district,  unless  the  circumstances 
were  sueb  as  to  authorize  him  to  do  so  acting 
as  a  private  citizen.  People  v.  Cougblln,  18 
Utah,  68,  44  }>ac.  94 ;  State  v.  Morgan,  22 
Utah,  162,  61  Fac.  027. 
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Rock  <fi  Ft.  B.  R.  Co.  T.  Worthm,  M  Ark. 
812;  Deater  r.  Alfred,  46  N.  Y.  S.  R.  789, 
19  N.  Y.  Supp.  770;  Neumutn  v.  People, 
23  Colo.  300,  47  Pac.  278. 

Where  instructions,  taken  as  a  whole, 
fairly  define  a  crime  charged,  and  state  its 
various  limitations  with  sufficient  aoeunujy 
to  advise  the  jury  as  to  the  law,  tbe  in- 
stnictions  are  amply  sufficient. 

yatthetoa  v.  People,  6  Ckilo.  App.  456, 
41  Pac.  839;  Taylor  v.  People,  21  Colo. 
426,  42  Pac.  652;  Boykin  v.  People,  22 
Colo.  496,  46  Pac.  419;  Edwarda  t.  People, 
26  Colo.  539,  69  Pac.  66;  Barr  v.  People, 
3U  Colo.  622,  71  Pac.  392. 

Because  Telfer  happened  to  he  an  officer 
in  the  diacha^e  of  his  duty  at  the  time  of 
the  usanlt  is  no  reason  why  euoh  faot 

But  wbere  two  persona  commit  a  robber;, 
and  gag  and  tie  the  person  robbed,  and  he  es- 
capes after  their  departure,  and  Immediately 
commnnlestes  with  oflleers  who  go  In  pursuit 
of  the  robber,  the  pursuit  Is  fresh,  bo  that  the 
killing  of  one  of  the  offlcns  in  the  attempt  to 
make  the  arrest  would  be  murder  in  the  first 
degree,  though  the  person  soaght  to  be  ar- 
rested had  succeeded  hi  reaching  another  coun- 
ty. State  V.  Morgan,  22  Utah,  102,  61  Pac. 
527. 

The  question  whether  or  not  a  person  killed 
while  attempting  to  make  an  arrest  was  a  peace 
oScer  is  one  for  the  court,  and  not  for  the 
Jury,  In  a  prosecution  for  the  killing.  Crelgh- 
ton  v.  Com.  88  Ky.  142,  4  Am.  St  Rep.  148; 
Hendrlckson  v.  Com.  26  Kj.  L.  Bep.  224,  81  8. 
W.  286. 

But  where  a  constable  falls  to  renew  bla 
twnd  for  one  jear,  but  renews  It  the  next,  the 
court  of  ojm  and  terminer  has  no  authority, 
on  a  proaeeutlon  against  a  person  for  killing  the 
constable  while  reelstlag  an  arrest  by  him,  under 
a  statutory  and  constitutional  provision  re- 
quiring such  offleera  annually  to  renew  their 
bonds,  and  providing  that  In  case  of  neglect  or 
refnsal  the  offlce  should  immediately  expire  and 
be  deemed  vacant,  to  determine  whether  the 
offlce  of  the  constable  had  been  vacant  and 
pronounce  a  Judgment  of  forfeiture,  on  the 
claim  that,  by  omitting  to  renew  his  bond,  his 
office  became  vacated,  and  could  not  be  restored 
subsequently  giving  the  liond,  so  as  to  miti- 
gate or  reduce  the  degree  of  the  homicide,  where 
his  continuance  In  olBee  had  been  recognised  by 
the  puUic  authorities.  Bullock  v.  State,  OB  N. 
J.  L.  BST,  86  Am.  St.  Rep.  068.  47  AU.  02. 

2.  The  warrant. 

If  a  warrant  Is  for  an  offense  within  the 
Jurisdiction  of  the  Justice  issuing  it,  and  the 
crime  charged  Is  described  with  sufficient  pre- 
cision to  apprise  the  accused  of  the  offense  with 
which  be  Is  charged,  the  warrant  Is  good  and 
wilt  protect  the  officer,  and  killing  him  In  re- 
sistance of  its  execution  is  murder.  State  V. 
Jones,  88  N.  O.  671 ;  Bullock  v.  State,  65  K.  J. 
L.  667.  86  Am.  St.  Bep.  008.  4T  Att.  62. 

In  such  case  the  production  of  the  warrant  Is 
all  that  Is  required,  and  the  prior  proceedings 
cannot  be  Investigated.  Bullock  v.  State,  6n 
N.  J.  L.  637,  80  Am.  St.  Rep.  668,  47  Atl.  62. 

An  officer  may  safely  obey  all  process  fair 
on  its  face,  and  is  not  bound  to  Judge  of  it 
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could  not  be  shovn, — especially  as  defend- 
ant would  not  have  been  justified  in  shoot- 
ing anyone  under  the  etrcumstanees. 

People  V.  Wilton,  141  N.  Y.  186,  86  N. 
E.  230. 

The  evidence  was  competent  to  show  the 
authority  of  Teller,  under  3  Mills's  Anno. 
»Ut.  I  1364,  to  search  the  defendant  for 
concealed  weapons. 

Miller  V.  State,  31  Tex.  Crim.  Rep.  609, 
37  Am.  St.  Rep.  836,  21  S.  W.  926,  32  Tex. 
Crim.  Rep.  319,  20  S.  W.  1103;  State  r. 
Guy,  46  Ia.  Ann.  1441,  16  So.  404;  Btate 
V.  Denkine,  24  lau  Ann.  29;  Kennedy  v. 
State,  107  Ind.  144,  57  Am.  Rep.  99,  6  N. 
E.  306 ;  Beg.  v.  Edtoarde,  12  Cox.  C.  C.  230; 
Warner  r.  Com.  80  'Kj.  387;  Wil$on  t. 
People,  M  ni.  299;  Harrie  t.  State,  96 


by  facts  within  bis  knowledge  which  may  be 
supposed  to  Invalidate  It,  and  an  affidarlt  and 
bond  upon  which  a  writ  of  attachment  was 
Issued ;  and  evidence  that  the  officer  acting 
under  it  knew  of  defects  In  it  which  rendered 
It  worthless  and  Illegal  Is  not  admissible  In  a 
prosecution  against  the  person  against  whom  It 
was  issued  for  killing  the  officer  executing  IL 
Ralney  v.  SUte,  20  Tex.  App.  455. 

And  in  the  service  of  criminal  process  an 
officer  la  not  to  be  influenced  or  governed  by 
the  purpose,  design,  or  objects  of  the  com- 
plainant therein ;  and.  If  the  process  be  regu- 
lar and  legal  upon  Its  face,  and  within  the 
Jurisdiction  of  the  maglatrate  to  tasue,  he  will 
be  ^tected  in  Its  service ;  and.  If  be  Is  killed 
tn  the  execution  of  It,  it  Is  murder,  although 
the  complainant  has  illegal  designs  in  causing 
It  to  be  issued,  and  althou^  the  officer  knows 
that  the  warrut  has  been  procured  bj  the  com- 
plainant to  accomplish  Improper  and  Illegal  ot»- 
Jects.  Bollock  v.  State,  65  N.  J.  L.  667,  80 
Am.  St.  Rep.  668,  4T  Atl.  02. 

So,  the  mere  fact  that  a  warrant  is  Informal 
or  not  strictly  legal,  or  that  it  does  not  ex- 
press the  csuse  particularly  enough,  will  not 
Justify  tbs  person  against  whom  It  Is  Issued  hi 
killing  the  officer  seeing  to  execute  It,  wbne 
the  matter  is  withm  the  Jurisdiction  of  the 
Justice  who  issued  It  Boyd  v.  State,  17  Oa. 
104 ;  Reg.  V.  Allen,  17  U  T.  N.  8.  222 ;  Hack- 
alley's  Case,  9  Coke,  OSb. 

And  the  law  does  not  allow  a  person,  about 
to  be  arrested  on  a  warrant  wbleh  Is  legally  de- 
fective in  not  being  directed  to  the  officer  ex- 
ecuting It,  or  which  is  being  executed  by  an 
officer  In  pursuance  of  verbal  directions  when 
hie  authority  to  execute  it  should  have  been 
In  writing,  to  slay  the  officer,  who  is  acting  in 
good  telth  under  the  warrant,  to  avoid  arrest. 
Alsop  V.  Com.  4  Ky.  L.  Rep.  B47. 

And  a  warrant  Issued  by  a  trial  Justice  for  a 
county,  addressed  to  the  sheriff  of  the  county, 
or  his  depoty,  or  any  constable  or  police  offi- 
cer of  any  town  In  that  county,  and  directing 
them  reqiectlvely  to  take  the  defendant  named 
therein  and  bring  blm  before  such  trial  Justice 
to  answer  to  a  complaint  therein.  Is  saffldent 
authority  to  a  ctHWtable  to  whom  it  is  dtiiv- 
ered  to  arrest  the  defendant,  so  that  resistance 
to  such  arrest  would  be  an  unlawful  act,  and 
killing  the  constable  in  such  resistance  would 
be  homicide.   Com.  v.  Moran,  107  Mass.  289. 

Nor  Is  a  warrant  for  larceu  issued  to  a 
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Ala.  24,  11  So.  265;  Wharton,  Crim.  Br. 
9th  ed.  fi  272;  24  Am.  &  Eng.  Ene.  Law, 
2d  ed.  p.  678,  notes;  State  t.  Dunoon,  8 
Kob.  (La.)  662;  United  States  t.  Nor- 
deUo,  4  Mackey,  603;  Thomas  t.  State,  67 
Oa.  460;  Eirby  v.  State,  1  Yerg.  269; 
State  T.  Hayden,  1  Kj.  L.  Rep.  71. 

Steele,  J.,  delivered  the  opinim  of  the 

court: 

The  defendant,  having  been  eonrieted  of 
an  aBMult  with  intent  to  nmrder,  brings 
the  ease  here  for  review. 

Upon  the  impaneling  of  the  jury,  and 
after  the  proseontion  and  defendant  had 
passed  the  jnrorB  for  cause,  the  court  of 
his  own  motion  examined  at  length  the 
juror  Campion  as  to  hia  dtizenahlp,  and 

Justice  of  the  peace  rendwed  deCeetlva  Id  omit- 
tinx  Um  words  **felonI(nis,"  and  In  not  alleglDiK 
the  ownership  of  tbe  property  itleged  to  hav* 
been  atolen.  ao  that  It  would  not  protect  the 
offleer  execoting  It,  and  ao  that  killing  hUn  lo 
tbe  execution  would  not  be  mnrdv.  State  v. 
Jonea.  88  N.  C.  671. 

Aad  a  warrant  Is  not  void  so  as  to  prevent 
realatanee  of  arreat  tberennder  frna  being  Il- 
legal, and  a  killing  of  the  offleer  from  being 
manslaaghter,  by  the  fact  that  tbe  flrst  name  of 
the  acctued  waa  apelled  therein  "Amel"  In- 
stead of  "Amiel."  or  by  tbe  tact  that  the  name 
of  another,  against  whom  It  waa  also  Issued, 
waa  apelled  "Bralley"  instead  of  "Brearley." 
People  V.  OoBcb.  82  Hlcb.  22,  46  N.  W.  101. 

And  DBtll  a  warrant  has  been  returned  to  the 
magistrate  lasnlng  It  any  memorandum  made 
thereon  by  an  officer  baa  not  tbe  character  of  a 
reeord,  but  may  be  amended  or  eraaed  by  the 
offleer  who  made  It,  at  bis  pleaaore ;  ao  that  a 
statement  written  thereon,  that,  by  virtue 
thereof,  he  had  arrestud  the  defendant,  would 
not  preclude  blm,  or  any  otber  offleer  to  whom 
the  warrant  waa  directed  and  committed,  from 
making  a  further  aervlce  and  a  return  thereof, 
or  mder  aneb  further  service  illegal  so  aa  to 
prevent  resistance  to  sucb  aervlce  from  being 
an  Illegal  act,  or  the  killing  of  the  officer  in 
each  resistance  from  being  homldde.  CMn.  t. 
Moran,  107  Mass.  280. 

So,  an  attachment  Is  not  rendered  Illegal  by 
the  fact  that  It  was  signed  by  the  county  clerk 
In  bis  own  cause,  ao  aa  to  prevent  the  killing 
of  tbe  officer  acting  under  sucb  process  in  re- 
sisting Its  execution  from  being  murder ;  since. 
In  Issuing  it,  tbe  county  clerk  merely  acted  In  a 
ministerial  caimrlty,  and  not  as  a  judge  of  his 
own  caoae.  Ring  v.  Baker,  1  Leach,  C  L. 
112. 

And  a  warrant  of  a  commlsaloner  of  tbe 
United  States,  wbo  has  no  seal  of  office,  and 
who  la  not  required  to  affix  a  seal  to  a  war- 
rant, is  not  void  for  the  omission  of  tbe  seal, 
so  as  to  furnish  no  authority  to  an  officer  at- 
tempting to  make  an  arrest  thereunder,  and  ao 
as  to  render  the  killing  of  the  offleer  a  homldde 
tn  self-defense.  Starr  v.  United  Butea,  IBS 
U.  B.  614.  88  L.  ed.  841,  14  Bop.  CL  Bep. 
919. 

And  where  a  constable  undertakes  to  arreat 
a  peraon  In  puraoance  of  a  warrant,  and  sucb 
person  baa  formed  a  malldoos  Intent  to  re- 
sist and  kill  any  offleer  who  shall  attempt  to 
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at  the  conclusion  of  the  examination  ex- 
cused CampicHi  from  attendance  upcm  the 
court.  This  is  alleged  to  be  an  error,  but 
it  does  not  appear  that  1^  reason  of  the 
action  of  tbe  court  the  defendant  has  not 
had  a  fair  and  impartial  trial  by  a  compe- 
tent jury,  that  the  district  attorney  exhaust- 
ed all  his  challenges,  nor  that  by  the  action 
of  the  court  the  panel  was  depleted.  Tlie 
defendant  therefore  has  not  been  preju- 
diced by  the  aqtion  of  the  court. 

Tbe  other  errors  assigned  relate  to  tbe 
admission  of  testimony  and  to  the  giving 
and  refusing  of  inatructions.  To  under- 
stand these  objections,  it  is  necessary  to 
know  the  circumstances  of  the  alleged  as- 
sault a«  presented  by  the  people  and  m 
presoited  1^  the  defendant. 

arrest  him  on  that  charge,  and  knows  and  ba- 
ilevea  that  tbe  constable  only  Intends  to  arrest 
htm  and  carry  him  before  a  Jastlce  to  anawer  to 
the  complaint  made  against  him,  and  be  shoots 
and  ktlla  the  constable  In  resistance  to  such 
arrest,  and  not  In  aelf-defense,  tbe  killing  Is 
murder,  notwithstanding  the  fact  that  tbe  war- 
rant la  Illegal  In  having  no  aeal.  Palmer  v. 
People,  188  III.  866,  82  Am.  Bt.  Bcp.  146,  28  N. 
D.  130. 

Tbe  rule,  however,  that.  If  a  warrant  Is  for 
on  offenae  wltbln  tbe  Jurisdiction  of  tbe  Justice, 
snd  the  cHme  charged  is  described  with  suffi- 
cient precision  to  apprise  the  accosed  of  tbe 
offense  with  which  he  is  charged.  It  Is  good 
and  will  protect  the  officer,  and  killing  him  In 
Its  execution  will  be  murder, — applies  only  to 
those  cases  In  which  the  Justice  acts  mlnlste- 
rially,  aa  In  cases  of  warrants  to  arrest  «»ffend- 
ara  where  he  has  not  final  Jurisdiction ;  where 
be  takea  cognizance  of  tbe  criminal  action  with- 
in his  Jurisdiction,  the  warrant  Is  the  Indict- 
ment, and  must  set  out  the  facts  constituting 
the  offense  with  such  certainty  that  the  accused 
may  be  able  to  Judge  whether  they  constitute  an 
Indictable  offense,  and  that  he  may  be  able  to 
determine  tbe  apedea  of  the  offense  with  which 
be  la  charged.   State  v.  Jooea,  88  N.  C.  671. 

And  an  affidavit  by  a  married  woman  stating 
that  she  Is  afraid  her  husband  will  beat,  wound, 
or  kill  her,  or  do  her  some  great  bodily  hurt, 
does  not  authorise  the  arrest  of  her  bnsband 
under  a  statute  warranting  such  arrest  only 
where  tbe  person  has  threatened  to  commit  an 
offense  on  tbe  person  or  property  of  another,  or 
Is  about  to  commit  such  an  offense  ;  and  where  a 
warrant  of  a  Juatlce  appears  on  Its  face  to  be 
predicated  on  such  an  affldsvit,  It  Is  void,  and 
furnishes  no  protection  to  tbe  officer  execut- 
ing it ;  and  where  tbe  person  songtat  to  be  ar- 
rested under  such  a  warrant  kills  the  offleer  in 
resisting  tbe  arrest,  he  cannot  be  held  gnll^  of 
murder.    Noles  v.  State,  24  Ala.  672. 

And  where  on  under  sheriff  delivered  a 
blank  warrant  to  a  person  who  acted  for  him, 
who  fllled  ont  a  warrant  thereon  gnd  delivered 
It  to  an  officer  for  tbe  arrest  of  the  peraon 
named  therein,  and  such  person  shot  the  offi- 
cer when  he  sought  to  arrest  him,  the  crime  Is 
maoalaugbter  ouly,  such  warrant  not  being  le- 
gal.   Stockley's  Case,  1  Kast,  P.  C.  810. 

So,  tbe  killing  of  a  ballUI  lo  resisting  the  ex- 
eeuticoi  of  mesne  proeeas  In  a  civil  action  will 
aot  amonnt  to  murder  whore  he^attonpted  to 
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Kobert  Telfer,  a  policeman  of  the  city  of 
Leadville,  was  shot  and  severely  wounded 
about  8  o'clock  in  the  morning  of  the  8tli 
of  November,  1901,  upon  opening  the  door 
of  a  hack  then  standing  upon  <me  of  the 
streets  of  Leadville,  and  in  which  the  de- 
fendant was  riding. 

After  stating  that  he  went  up  to  the  hack 
for  the  purpose  of  ascertaining  whether  the 
defendant  was  carrying  a  concealed  weapon, 
Telfor  testified  as  follows:  - 

I  opened  the  door  of  the  hack,  and  at 
the  time  I  did  I  was  going  to  excuse  my- 
self. I  got  out  about  "Ex—;"  that  is  about 
all.  Mr.  Keady  pulled  the  gun  out,  had  it 
right  up  against  my  breast,  probably  2 
inches  from  my  breast. 

Q.  Where  did  he  take  it  frcan,  if  any 
place? 

execute  the  writ  wltbont  a  aoii  omtttaa  clause 
within  an  exclusive  liberty.  Rex  v.  Mead,  2 
Btarkle,  2U5. 

Nor  does  a  mlttttnua  Issued  the  clerk  of 
tbe  court  lo  violation  of  law,  directins  a  sheriff 
to  arrest  aod  Im^Ison  a  party  naiped  tberein. 
Justify  the  sberlff  In  altemptInK  to  make  tbe 
arrest,  and  tbe  resistance  of  tbe  party  whom  he 
attempts  to  arrent,  and  tbe  killing  of  the  offi- 
cer In  such  resiatance,  do  not  amount  to  mur- 
der; It  Is  Incumbent  upon  tbe  ofBeer  hi  sncb 
case  to  see  ttiat  tbe  process  nnder  which  be  acts 
is  valid.  Poteete  v.  Btate,  9  Baxt.  261,  40  Am. 
Rep.  M. 

So  It  was  held  la  an  early  esse  that  tbe  ad- 
dition of  knight  instead  of  twrouet  to  the  name 
of  the  defendant  is  fatal  to  an  ladlctment ;  and. 
If  the  offlcer  la  killed  in  the  attnnpt  to  arrest 
a  person  who  Is  a  baronet,  under  tbe  warrant 
BRalnst  hliu  describing  him  as  knlftbt,  it  is  man- 
BlauKhter  only.  Ferrers's  Case.  Cro.  Car.  871, 
W.  Jones,  S4S. 

8.  Aetton  witJuyut  a  vmrant. 
(a)  In  COM  of  sMpeotwl  feUmjf. 

Where  a  crime  has  been  committed,  and  rea- 
sonable Rround  exists  to  believe  that  the  per- 
son souftht  to  be  arrested  committed  It,  sn 
offlcer  is  entitled  to  make  tbe  arrest  without  a 
warrant ;  and  an  attempt  to  make  such  arrest 
1b  not  unlawful,  or  a  Justlflcatlon  for  the  kill- 
ing of  tbe  offlcer  atteD^>tlng  It.  filmmermati 
V.  Rtate.  10  Keb.  615.  21  N.  W.  887 ;  State  v. 
Phillips,  118  Iowa.  660,  02  N.  W.  876;  Rex 
V.  Ford,  RusB.  ft  R.  C.  C.  820. 

And  where  a  felony  la  committed  at  nlxbt. 
and  discovered  In  the  morning,  and  the  offlcer 
Immedlntely  follows  and  overtakes  the  felon, 
who  Is  attempting  to  escape.  It  Is  not  neces- 
sary that  he  should  have  a  warrant  for  his 
arrest:  and  where  tbe  fleeing  felon  Is  com- 
manded to  surrender,  but  refuses  to  do  so,  and 
runs  away,  and,  upon  being  overtaken,  kills 
the  person  seeking  to  arrest  him,  he  cannot 
Invoke  the  principle  of  self-defense.  White  v. 
Stale,  70  Miss.  253,  11  So.  682. 

And  breaking  Jail  by  a  person  lawfnlly  Im- 
prisoned therein  for  any  lawful  cause  whether 
criminal  or  civil  Is  a  felony,  both  at  common 
law  and  under  the  statutes  of  Vermont,  which 
will  wsrmnt  the  sheriff  In  arresting  the  person 
66  L.  R.  A. 


Dec., 

A.  Ilo  had  it  on  his  lap  in  his  overeoaiv 
over  the  gun. 
Q.  Go  on. 

A,  As  soon  as  I  saw  the  gun,  I  made  for 
it,  and  caught  the  gun  by  the  barrel,  with 
tny  finger  and  thunab  against  the  chamber, 
just  in  that  shape  (showing),  and  pushed 
the  gun  away  to  the  left,  downwards  at 
the  same  time;  and  lie  pulled;  the  trigger 
was  pulled. 

Q.  By  yout 

A.  No,  sir,  by  Mr.  Keady;  and  the  gun 
went  off  and  ttraeic  the  iron  plate  on  the 
haek  and  entered  my  leg. 

The  defendant's  testimony  upon  direct 
examination  was  as  follows: 

Q,  You  may  state  your  name  to  the  jury. 

A.  Tom  Keady. 

Q.  Where  were  yon  homt 

iM-eaklng  Jail  without  a  warrant,  so  that  the 
killing  of  one  of  tin  sherilTa  aaslstents  while 
endeavoring  to  make  such  arrest  would  be  mar* 
der,  and  not  mauslaugbtar.  Btats  v.  Bbaw,  TS 
Vt.  140,  50  Atl.  863. 

And  where  a  person  has  reaaonaUfl  caoaa  to 
suspect,  and  acts  upon  tbe  aasplelon,  that  an< 
other  person  has  stolen  money  or  other  prop- 
erty In  bis  possession,  masmucb  as  such  steal- 
ing would  be  larceny  and  a  felony,  he  has  a 
lawfnt  right  to  arrest  such  person,  and.  If  the 
latter  klila  blm  in  attempting  to  escape,  the 
crime  Is  murder,  and  not  manslaughter.  Com. 
V,  Carey,  12  Cosh.  240;  Wilson  v.  State,  11 
810. 

So.  where  parties  are  In  possession  of  stolen 
horses,  there  being  no  mere  supposition  regard- 
ing the  fact,  and  a  selsnre  Is  attempted  openly 
by  the  sheriff  wltbont  a  warrant,  he  is  acting 
properly,  and  has  the  rlgbt  to  seise  tbe  property 
and  arrest  the  tblef  or  person  In  possession  of 
such  property ;  and  where.  In  such  case,  his  as- 
HiBtant  Is  shot  and  killed  liy  one  of  the  thieves, 
the  court,  In  a  prosecution  for  tbe  homicide, 
:  should  not  Instmet  the  Jury  upon  the  hy- 
pothesis of  an  Illegal  arrest  or  attempt  to  ar- 
rest Buitllsh  V.  State,  34  Tex.  Crlm.  Rep. 
100,  80  8.  W.  283. 

And  If  a  policeman,  dressed  In  his  policeman's 
uniform  st  a  Iste  hour  of  tbe  night,  besrs  a 
pistol  shot  within  two  blocks  of  bis  beat,  and 
Immediately  thereafter  discovers  a  man  run* 
ning  from  tbe  direction  of  tbe  shot  towards 
him.  be  has  a  right  to  arrest  blm  without  a 
warrant;  and  where,  nnder  such  circumstances, 
the  otncer  attempts  to  make  tbe  arrest  near 
enough  to  an  electric  llgtat  for  the  alayer  to 
see  that  be  is  a  policeman,  end  la  ahot  and 
killed  by  him.  the  offense  Is  murder,  not  man- 
fllanghter, — especially  where  the  slayer  bad,  in 
fact,  fired  tbe  shot  thus  heard,  and  tlierebr 
wounded  another.  Brooks  v.  State,  114  Oa.  i, 
.10  S.  B.  877. 

And  an  offlcer  acting  without  a  wanant  has 
the  rlgbt  to  arrest  a  person  against  whom  he 
knows  there  is  a  charge  of  felony  pending  In 
another  county;  so  that  iDcta  person  may  not 
lawfully  resist  tbe  attempt  to  arrest  blm,  and 
the  killing  of  the  offlcer  in  making  such  re- 
flldtance  wuuld  not  be  Jiistifled.  State  v.  Symes, 
20  WnHb.  484,  65  Pac.  626. 

Where  a  sheriff  sought  to  inake  an  arnst 
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A,  PitUbnrg,  Peimqrlvanls. 

Q.  You  mny  state  to  the  jniy  if,  en  tiie 
8tli  day  of  November,  I  believe,  ytm  came 
to  Leadville? 

A,  Yn,  sir. 

Q.  JuMt  go  OD  and  state  to  the  jury  vhat 
happrned  that  momin^  fr<nn  the  time  you 
got  off  the  train. 

A.  Until  the  time  I  was  arrested? 

Q.  Yes. 

A.  I  was  the  last  paasenger  getting  out 
of  the  conch.  I  stepped  out  of  the  conch, 
'lliere  was  a  cab  Ending  there,  and  i 
stepped  to  the  cab  door.  I  said  to  the 
cabman,  "Drive  me  to  208  West  Second 
street."  So  whm  I  got  tliere,  my  overoost 
I  hnd  In  id  on  the  front  seat,  and  that  re- 
volver I  had  laid  it  under  the  overeont,  in 
between.    So  in  going  up,  I  takes  the  over- 


coat and  gun,  -walks  in,  and  touches  the 
button.  I  just  touched  it.  I  realized  I 
wanted  a  drink,  to  get  a  little  vial  of  some 
kind.  I  turned  round  and  told  the  cab 
driver  to  drive  me  up  town  to  some  flrst- 
(rlass  saloon,  ae  I  wanted  to  get  a  drink. 
Went  and  stopped  in  front  of  the  Pioneer. 

■So  I  had  ordered  a  drink,  thi^  Mr.  he 

comee,  and  says,  "Qod  damn  you,  get  out 
of  here!"  and  grabbed  me.  I  reached  for 
that  gun,  and  throwed  it  down  on  that, 
md  he  grabs  it,  and  I  grabs,  and  I  shot 
tliat  finger  nail  off  (ebowing) .  You  can 
■tee  the  finger.  It  is  all  healed.  Then  I 
was  arrested.  Then  he  bad  that  gun. 
'Ihey  hit  me  over  the  head  and  arms.  I 
throwed  up  my  arms.  They  took  me  off  to 
jftil.  > 


without  ft  warrftut,  and  the  pari;  eonirht  to  be 
arreftted  killed  one  of  his  assiBtftnte.  and  claimed 
that  the  net  was  niaDalauKhter.  and  not  nuirdvr. 
because  the  sheriff  had  no  riKht  to  make  tb* 
arreet.  the  test  qneetlon  Is,  Did  the  sheriff  have 
re«BODfibI<>  caiiM  to  easpect  that  a  felony  bad 
been  fnmultted  by  the  person  sought  to  be  ar 
rested?  »Ule  v.  Bhaw,  78  Vt.  149.  SO  Atl. 
86S. 

And  where  direct  Informatlno  was  given  to 
]>ollce  ofllcers  as  to  the  commission  or  a  felonj. 
and  afterwards,  at  the  time  of  the  arrest  of  the 
felon,  the  peraon  rWIdk  the  Informatloo  Iden- 
tified htm.  it  la  aufflclent  information  and  Idea- 
tlttcatlon  lu  warrant  the  arrest,  and  mnlie  It 
murder  If  snch  felon  IrlllMI  one  of  the  police 
office rs  In  reslstloR  the  arrest  State  v.  Bvana, 
lAl  Uo.  OS,  84  Am.  St.  Rep.  869,  61  S.  W. 
600. 

And  where  the  evidence  In  a  prosecntion  for 
homicide  shows  that  a  bnritlarj  had  been  com 
mitted.  and  the  ofllcer  acted  on  reasonable  sns- 
pldoo.  and  upon  indications  which  led  him  to 
make  an  arreat  therefor,  klinns  him  while  be 
wan  lawfully  pnniiiing  the  criminal,  who  wrh 
endearorlnx  to  earape  from  him.  Is  miiriler  in 
the  nrst  drmee,  and  no  case  of  self-d^fenae 
could  arhie  therein.  State  v.  Cnahaiberrr.  1^7 
Mo.  1R8.  D6  8.  W.  T3T. 

And  klUinft  an  officer  la  mnrder  when  done 
In  reelatlng  an  arrest,  tbonxh  he  took  the  part; 
npon  a  charge  which  did  not  In  terms  specify 
all  the  partlcnlara  neceaaary  to  cooatltute  a 
felony,  since  It  is  not  necessary  that  the  dMrae 
should  contain  the  same  arenrate  description 
of  Ihe  offense  ss  an  Indfetment  Bex  v.  Ford, 
Rtisa.  ft  R.  C.  C.  829. 

So,  where  a  barrel  of  oil  was  tsken  by  the 
aeciiaed.  and  the  act  was  elslmed  to  have  been 
In  sport,  but  the  fscts  were  such  that  an  im- 
partial Jury  ought  to  have  been  satisfied  of  bis 
guilt,  an  ofllcer  knowing  this  cannot  he  ssid  to 
have  bad  do  auffllclent  knowledge,  or  Inftorma 
ttou,  or  ground  fi>r  auaplclOD,  that  larceny  had 
been  committed  by  the  aecuaed  to  warrant  an 
arrest  without  a  warrant,  so  as  to  eicuse  or 
mitigate  the  crime  on  the  part  of  tbe  accused  In 
killing  tbe  ofllcer  to  resist  srrest.  People  v. 
Wilson,  05  Ulch.  Q06.  21  N.  W.  005. 

And  where,  In  a  prosecution  tor  homicide  In 
kilting  an  offlcer  who  had  arrested  the  accused. 
It  appears  that  a  burglary  had  been  committed, 
and  that  the  accused  and  another  bad  taken 
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rhelr  meala  at  a  neighboring  restsnrant,  bot 
had  discontinued  doing  so  at  the  time  of  the 
burglary,  and  that  tbe  proprietor  and  his  bead 
waiter  auBtwcted  them  of  being  connected  with 
the  burglary,  and  commonlcated  their  anaplc- 
inns  to  the  police,  and  were  Instrncted  by  the 
iwilce  authorities  to  call  them  If  such  persona 
should  reaiq>esr ;  and  tbat  such  persons  snbee- 
<|iiently  reappeared  and  the  authorities  were  no- 
tlfled,  and  an  ofllcer  was  sent  to  make  the  ar- 
rest, to  whom  they  were  Identified, — It  Is  proper 
to  submit  to  the  Jury  the  queatlon  whether  the 
officer  had  reasonable  cauae  to  believe  the  per- 
sruia  to  be  arrested  bad  committed  the  felony, 
and  whether  he  was  Juatlfled  as  a  peace  officer 
In  making  the  arrest  without  a  wsrrant.  Peo- 
ple V.  WPsoD,  141  N.  Y.  186.  86  N.  B.  280. 

Uere  belief  on  tbe  part  of  a  policeman,  how- 
ever, that  a  person  has  been  guilty  of  an  offense, 
»r  Is  then  engsged  In  the  commission  of  we.  If 
snch  belief  has  no  basis  of  fftct  ot  rirenmstanew 
on  whieb  to  rest,  does  not  aotborlse  him  to  at- 
tempt to  arrest  such  person,  and  will  not  ren- 
der the  resistance  of  such  person  to  tbe  arrest 
unlawful,  within  the  meaning  of  the  rule  hold- 
ing pcnioue  liable  for  a  homicide  committed  In 
the  commission  of  an  unlawful  act.  State  v. 
i:>raDI.  T9  Mj.  lis,  40  Am.  Rep.  218. 

Whether  or  not  a  felony  bad  been  commit 
ted,  and  an  officer  hsd  ressonable  cause  to  sus- 
pect that  a  felony  had  been  committed,  and  tbat 
the  person  sought  to  I>e  ftrreated  did  It,  Is  a 
ntivstlon  for  tbe  Jury  In  a  prosecution  for  the 
tcitllng  of  tilm  In  resisting  an  arrest.  Bromi  v. 
State.  62  N.  J.  U  666.  42  Atl.  811 ;  Slats  v. 
■■hllllps,  118  Iowa,  660,  92  N.  W.  876. 

But  the  question  of  probable  cause,  on  the 
part  of  a  sheriff  or  other  autborlsed  offlcer,  for 
iwllevlog  that  a  felony  baa  been  committed,  so 
as  to  wsrrant  bim  In  m&k|ng  an  arrest  without 
a  warrant.  Is  one  of  law  for  the  court,  where 
there  Is  no  dispute  In  the  evidence  as  to  the 
facts  going  to  constitute  probable  csnse.  State 
V.  Shaw,  73  Vt.  140,  BO  Atl.  863. 

Tbe  distinction  between  felonlea  and  mlade- 
mennors  Is  not  observed  by  tbe  New  Jersey 
i  rlminal  Code,  tbe  grade  of  the  offenae  being 
determined  by  the  character  and  degree  of  the 
punishment  prescribed  rather  than  by  the  com- 
mon-law clesslBcatlon  of  felonlea  and  misde- 
meanors :  snd  ft  peace  officer  can  arrest  an  of- 
fender without  warrant  for  treason,  felony, 
breach  of  tbe  peace,  and  some  ialsd«iieaii4rlt-> 
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Q.  I  will  ask  yon  if  you  obBerred  Mr. 
Telfer  on  the  hack? 

A.  I  asked  the  driver— I  didn't  know 
vhether — ^who  he  was.  I  told  him  I  didn't 
want  him.  He  opened  the  door,  and  said, 
"God  damn  you,  get  out  of  herel"  He  just 
oaugbt  on  here  and  pulled  me. 

Q.  Where  did  he  catch  hold? 

A..  On  this  arm  (showing). 

Q.  Where  were  you  sitting  with  that 
arm, — next  to  the  doorT 

A.  Next  to  the  door.   He  had  opened  it. 

Q.  Did  you  know  Mr.  Telfer? 

A.  No,  sir;  I  never  saw  him  before. 

0.  At  the  time  you  pulled  that  gun  off, 
did  yon  have  any  intentirai  of  shooting 
him? 

A.  No,  only  to  protect  n^elf,  and  I  did- 

when  committed  In  his  view,  or  If  there  exist 
facts  which  gtve  rise  to  reasonable  sosplcloo 
that  the  person  srrested  Is  the  guilty  party; 
and  If,  In  reslstluc  the  arrest,  or  In  an  endeavor 
to  escape  arrest,  the  person  soagfat  to  be  arrest- 
ed kills  the  olBcer  wltbont  the  necesBlty  of  self- 
defense.  It  is  murder  of  me  degree  or  the  otber, 
depending  npon  whether  he  deliberately  Intends 
to  take  the  life  of  the  offlcer,  or  only  to  do  bim 
grave  bodily  harm.  Brown  v.  State,  62  N.  J. 
L.  688,  42  AtL  811. 

Bat  common-law  felonies  are  still  felonies  lo 
Hlctalgan,  and  larceny  was  a  felony  at  common 
law,  and  remains  one  In  Michigan,  tbougb  the 
value  of  the  property  stolsn  Is  saCh  that  It  Is 
petit,  and  not  grand,  laresDy ;  so  that  the  right 
to  arrest  without  warrant  In  tarceay  does  not 
depend  upon  the  value  of  the  property  stolen, 
and  resistance  against  an  arrest  for  larceny 
without  a  warrant  Is  nevertheless  Illegal  tboagb 
It  Is  petit  larceny,  so  that  the  killing  of  the 
offlcer  In  resisting  would  be  murder.  People  v. 
Wllsm,  66  Mich.  606,  21  N.  W.  906. 

(b)  /•  osse  of  ortmt  mot  «  /sleoir. 

While  peace  offlcers  may,  without  warrant, 
arrest  a  party  whom  they  have  reasonable 
grounds  to  suspect  of  bavlog  committed  a  fel- 
ony, they  cannot  as  a  general  rule  arrest  one 
without  warrant  who  is  suspected  of  having 
oonunllted  a  crime  not  a  felmiy,  and.  In  case 
ta  such  arrest,  any  assault  which  the  person 
may  make  while  attempting  to  escspe  will  not 
support  the  allegations  of  an  Indictment  for 
an  Bstault  with  Intent  to  kill.  Com.  v.  Mc- 
Laughlin. 12  Cash.  610;  Wright  v.  Com.  85 
Ky.  128,  2  8.  W.  904. 

And  breaking  open  a  ticket  office,  though  with 
Intent  to  steal,  but  wltbont  In  fact  stealing,  Is 
a  misdemeanor,  and  not  a  felony ;  and  the  ar- 
rest of  the  person  so  breaking  for  that  ofrens«>, 
by  one  not  an  officer,  or  on  aospielon  and  be- 
lief by  an  officer,  would  not  be  a  lawful  arrest, 
so  thst.  If  the  person  arrested  should  kill  the 
other  In  an  attempt  to  escape,  he  would  not 
be  precluded  from  asserting  that  the  act  was 
done  In  self-defense.  Com.  v.  Csrey.  12  Cash. 
248. 

Nor  has  a  constable  a  ri^t  to  srrest  and 
handcnff  a  disorderly  person,  tbou^  known  tn 
him,  anleas  he  1b  committing,  or  on  the  point 
of  committing,  a  breach  of  the  peace  at  the 
time ;  and  the  person  thus  sought  to  be  srrest- 
ed and  his  companions  are  Justified,  In  ease 
66L.R.  A. 


Dm.. 

n't  know  who  the  man  WM,  ordering  me  in 
that  way  he  did.  He  says,  "Qod  damn  you, 
get  out  of  herel** 

Q.  What  caused  the  gun  to  go  off? 

A.  I  reached  and  pielted  it  np,  ol 
course  codced,  and  tbrowed  it  down  thai 
way.   He  grabs  and  I  grabs. 

Q.  Did  you  shoot  that  gun  intentionally, 
or  was  it  from  the  Uet  of  the  senffle? 

A.  1  Aoat  Imow  whether  he  pulled  it  off 
or  I  polled  it  off  in  the  scuffle  for  the  gun, 
or  which  one  it  was  done  it. 

Q.  Yon  had  hold  of  it  in  a  wi^  that 
would  shoot? 

A.  Yea,  sir. 

Q.  Was  it  the  fora  of  his  blow  knoeUng 
it  down? 

A.  He  just  knocked  down.     My  arms 

of  such  an  attempt,  In  using  necesssry  force  to 
prevent  it.  B^.  v.  Lio^ley,  4  Fost.  *  F. 
156. 

And  the  law  does  not  regard  stealing  grosrtng 
potatoes  ont  of  a  garden  as  a  felony  whidi 
will  give  an  officer  the  rlgfat  to  arrest  with- 
out a  warrant ;  and  where  a  police  officer  finds 
a  person  carrylni  away  potatoes  thus  stolen, 
and  calls  a  person  to  ssslst  htm  lo  apprehend- 
ing bim,  and  such  person  arrests  falm.  but  Is 
afterwards  killed  bgr  persons  attenptlng  hfs 
rescns,  the  killing  does  not  amomt  to  murder. 
Keg.  Phelps,  Car.  *  H.  180,  S  Uoody,  C  C 
240. 

And  where  a  person  goes  to  a  bonse  at  night 
and  dnnands  to  see  a  servant,  and  Is  told  to 
depart,  bat  refuses  to  do  so,  snd  s  constsUe  Is 
sent  for.  and  upon  his  arrival  sneb  person  says 
that,  if  s  light  appears  at  the  windows  he  will 
break  them,  the  constable  Is  not  Justified  In  ar- 
resting him  and  taking  bim  into  custody ;  and 
where  he  attempts  to  do  si^  snd  the  otbw 
stabs  bim,  snd  death  ensues.  It  Is  not  murder, 
liut  mansianghter.  Rex  v.  Bright,  4  Car.  k  P. 
8ST. 

And  an  Instruction  In  a  prosecution  for  boal- 
clde  against  one  who  shot  and  killed  an  offlcer 
seeking  to  arrest  bim  without  a  warnint,  for 
a  mlsdemesoor  not  committed  In  bis  presencst 
that  a  police  offlcer  has  no  right  to  arrest  a  per- 
son wltbont  a  warrant  unless  It  Is  for  an  offense 
committed  In  bis  presence,  or  where  be  has 
cause  to  suspect  a  felony  has  been  committed, 
or  In  pursuance  of  Isgal  ordinsnees  of  the  city 
of  whose  police  force  he  Is  a  member,  onpow- 
erlng  him  to  make  such  an  arrest  In  some  spec- 
ifled  case.  Is  erroneous,  where  there  are  no  legal 
ordinances  of  the  city  empowering  the  offlcw 
to  make  an  arrest  wltbont  a  wsrrant  In  such 
case.  Muscoe  v.  Con.  86  Ta.  448,  10  & 
584. 

Tbs  fSet  thst  a  crime  whldi  an  offlcer  had 
reason  to  snspcct  a  person  hsd  committed  wao 
not  s  felony,  however,  does  not  as  a  general 
proposition  govern  all  cases  and  deprive  an 
officer  of  the  right  lawfully  to  arrest  such  per- 
son without  a  warrant,  so  as -to  affect  the  de- 
gree of  the  homicide  U  the  officer  Is  killed  la 
resisting  tbs  arrest;  slttce  the  ofllcer  might  be 
Justified  In  making  the  arrest  wltbont  a  wsrrant 
by  other  cIrcDmstances.  Cms.  v.  Carter  (Hess.) 
GO  N.  B.  716. 

And  s  constable  or  policeman  Is  authorised 
to  arrest  a  perstm  who  In  a  St  of  driinkmnsss. 
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were  all  black  and  blue  and  everything 
afterwards.  I  didnt  know  who  tiie  man 
waa. 

Q.  What  else  did  he  say  to  yon  at  that 

time, — if  anything! 

A.  He  aays,  "God  damn  you,"  and 
"damned  cur,"  and  "you  d<^,"  and  he  had 
a  gun.  I  didn't  know  whether  I  was  going 
to  be  murdered,  or  what  He  said,  "You 
dog,  get  out  of  hera."  Called  me  every 
name  he  oonld  think  of.  I  didn't  know 
who  the  man  was. 

,  William  Campbell,  a  police  (^cer  of  the 
city  of  Leadville,  was  permitted  to  testi- 
fy, over  the  objection  of  the  defendant,  to 
a  oomplaint  made  by  one  Irene  Allen  to 
the  police  department  coneendiig  the  de- 

hj  loud  noise  or  otherwise.  Is  disturbing  the 
peace  of  societj :  and  if,  In  the  attempt  to  make 
the  arrest  the  ofllcsr  is  resisted  end  killed,  the 
kflllnc  te  murder;  Ansel!  v.  State,  86  Tex.  542. 
14  Am.  Bep.  880. 

And  if  a  penon  pleys  a  musical  Instrument 
in  a  public  thoronshfare,  and  tberebj  collects 
tosether  a  crowd  of  people,  a  policeman  Is  Justl- 
fled  In  requcstloft  him  to  go  on,  and  In  taring 
his  band  upon  him  and  slightly  pushing  htm. 
If  It  Is  done  only  to  give  effect  to  his  remon- 
strance ;  and  If  the  person,  on  so  smsll  a  provo- 
cation, strikes  the  policeman  with  a  dangerous 
weapon  and  kills  him.  It  Is  murder,  though  It 
would  be  otherwise  If  tile  pollcman  gave  him  s 
hard  blow  end  knocksd  him  down.  Reg.  v. 
Hagan,  8  Car.  A  P.  167. 

And  an  officer  who  sees  a  person  go  Into  the 
vestibule  of  a  building  and  poll  the  door  be- 
hind htm  after  looking  up  and  down  tbe  street, 
having  no  knowledge  of  bis  purpose  In  going 
there,  has  resBouable  groand  to  suapect  such 
person's  object  to  be  to  commit  a  criminal  of- 
fense, and  It  Is  bis  right  and  duty  to  arrest 
him  without  process ;  and  where  In  so  doing  tbe 
prisoner  resists  snd  kills  talm,  unless  the  set  of 
killing  Is  jnstUled  or  mitigated  to  a  less  grade 
of  crime,  the  sceused,  by  force  of  tbe  statute. 
Is  guilty  o*  murder.  Brown  v.  State,  62  N.  j. 
L.  66fl,  42  Atl.  811. 

So,  where  a  large  number  of  persona  was  as- 
sembled Id  s  house,  snd  Issued  forth  and  en- 
gaged In  a  riot,  and  committed  a  battery  upon 
tbe  possessors  of  the  wood  adjacent,  and  the 
name  of  one  was  known,  but  the  rest  were 
unknown,  and  a  warrant  waa  Issued  for  the 
known  person  and  divers  other  persons  un- 
known, who  were  together  In  such  house,  and 
a  constable  with  a  number  of  men  called  par- 
ties to  assist  and  demanded  an  entrance,  and 
acquainted  the  persons  within  as  to  bis  busl- 
aess,  and  one  cMt  them  read  tbe  warrant,  but 
they  were  refused  admission;  and  shortly  aft- 
erward the  persona  within  Issued  forth  and 
killed  oae  of  the  assistant  constables  and 
wounded  others, — tbe  known  person  and  the 
person  who  read  the  warrant,  together  with  the 
others,  were  tried  and  panlahed  tor  murder. 
Stashigtaorst  Case,  1  Hale,  P.  C  462. 

And  when  the  conductor  of  a  passenger  train 
discovers  n  person  attempting  to  steal  a  ride 
without  paying  his  fare  he  may  require  the  tres- 
passer to  ewne  Into  the  train  without  stopping 
the  sam^  and  thus  give  him  an  opportuni^  to 
ML.R.  A. 


fendant.  He  said:  "It  was  on  the  night 
of  the  7th  of  November.  I  think  it  was 
about  half  past  eleven,  or  quarter  past 
eleven,  along  there,  Miss  Allen  came  to 
me,  and  showed  me  a  telegram  from  Mr. 
KeeAj,  saying,  'I  will  be  in  on  the  6  o'clodc 
train,'  or  something  to  that  effect,  *in  the 
morning;'  and  she  ^s  crying  at  the  time, 
and  she  told  me  that  she  was  afraid  of 
this  man,  and  she  was  afraid  that  this 
man  was  coming  here  to  kill  her.  'Now/ 
she  says,  'I  want  you  to  watch  the  train, 
and  watch  State  street.  He  will  come  down 
State  street  when  he  comee  here;  and,'  she 
says,  'if  he  runs  across  me,  he  is  going  to 
kill  me.'  .  .  .  She  said,  'You  will 
have  to  be  oarefnl,  because  he  carries  a 
gun,  a  45-flaliber  revolver.'   She  say,  *You 

pay  bis  fare  or  explain  the  circumstances,  or 
be  may,  under  his  powers  as  a  police  officer, 
retain  the  trespass^  In  custody  and  deliver  him 
to  the  state  authorities  for  violation  of  tbe- 
law  in  attempting  to  steal  a  ride ;  and.  If  such 
person  manifests  sn  intention  to  resist  efforts 
to  bring  bim  In,  such  force  may  be  used  as  may 
be  necessary  to  protect  the  oondnctor  and  other 
employees  on  the  train  and  enable  than  to  fores 
bIm  to  come  In,  and  where.  In  such  case,  be  kills 
one  of  them,  he  Is  guilty  of  murder,  and  not  of 
manslaughter.  Griflin  v.  Sute,  118  Oa  270, 
as  S.  E.  844. 

Nor  is  it  neceasary,  to  aatborlse  an  arrest 
for  the  offense  of  carrying  concealed  weapons, 
so  as  to  make  resistance  an  onlawful  act  which 
would  affect  the  grade  of  the  crime  of  kill- 
ing the  officer  while  making  It,  that  the  offense 
was  being  committed  at  the  time  tbe  oSlcera 
were  Informed  thereof;  and  It  Is  no  objection 
that  tboee  who  Informed  the  oflleers  were  not 
credible  persons,  since  tbe  law  presumes  all 
citizens  to  be  credible  persons.  Hllter  v.  State, 
82  Ttx.  Cttaa.  Rep.  Sid,  20  8.  W.  1108. 

(c)  /»  oose  9f  ortne  in  presence  of  oiJIser. 

Both  at  common  law  and  under  tbe  statutes 
of  many  of  the  states,  an  officer  baa  a  right  to 
arrest  fOr  a  crime  or  breach  of  the  peace  com- 
mitted, or  attempted.  In  his  presence,  and  Is 
protected  In  so  doing. 

Thus,  a  peace  officer  has  the  right,  snd  It  Is 
his  duty,  to  arrest  one  who  Is  committing  a 
breach  of  the  peace  In  bis  presence,  and  to  use 
such  force  as  may  be  necessary  to  effect  the 
arrest ;  and  It  a  person  disturbing  the  peace  re- 
sists such  an  arrest,  and  in  so  doing  kills  the 
officer,  he  Is  guilty  of  murder.  If  be  knows 
that  the  person  attempting  to  make  tbe  arrest 
Is  an  officer,  and  guilty  of  manslaughter  If  be 
does  not  knew  It  Fleetwood  v.  Com.  80  Ky. 
1 ;  Mockabee  v.  Com.  78  Ey.  880 ;  State  v.  Ap- 
pleton  (Kan.)  78  Pac.  44S. 

And  where  an  officer  sees  a  person  engaged  la 
carrying  away  tbe  personal  property  of  another, 
without  the  assent  of  tbe  owner,  and  with  the 
Intent  to  convert  It  to  his  own  use,  and  believes 
that  his  Immedlste  interference  Is  necessary 
to  prevent  such  taking  and  conversion,  or  to 
prevent  tbe  escape  of  the  offender,  he  has  a 
right,  with  or  without  a  warrant  to  pursue  and 
arrest  such  person  and  to  use  each  force,  short 
of  taking  life,  as  may  bs  rsasonably  necessary 
to  effect  such  arrest;  and  reslsttace  on  his 
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will  have  to  look  fiut  for  him,  beeauBe  hp 
is  a  bad  man.'  I  didnt  say  anything. 
Went  and  told  officer  Tdfer  of  it  I  told 
bim  we  would  watch  the  trains  in  tho 
morning;  aee  if  this  mad  had  a  gun;  if  he 
had,  take  it  away."  It  is  urged  that  thifi 
was  hearsay,  and  that  it  contained  state- 
ments prejudicial  to.  the  defendant.  In 
the  case  of  People  v.  WileoHf  141  N.  Y. 
185,  30  N.  E.  230,  evidence  of  this  charac- 
ter was  held  to  be  competrat  for  the  pur- 
pose of  showing  upon  what  facts  the  offi- 
cer justified  the  making  of  an  arrest  up- 
on suspicion  that  the  persons  arrested 
were  guilty  of  a  felony  then  lately  com- 
mitted, and  we  think  this  evidence  was 
competent  to  show  the  authority  of  TelTer 
under  8  1364,  3  Mills's  Anno.  Stat.,  to 

part  U  an  anlawfal  act,  and  If  tbe  officer  la 
killed  Id  aach  reslatance  tbe  fcllltoff  Is  murder  la 
the  first  degree.  State  v.  Grant,  76  Ha  286; 
State  Brsna,  161  Ho.  96,  84  Am.  St  Rep. 
669.  61  8.  W.  690. 

And  an  iDatructlon  In  a  prosecntlon  for  homi- 
cide In  wblcb  It  waa  alleged  that  the  deeeaaed, 
a  constable,  was  killed  hy  the  accused  while  at- 
temptlDft  to  arreat  him,  that  a  constable  has 
the  right  to  arrest  without  a  warrant  anj  per- 
son committing,  or  attempting  to  commit,  an 
offense  In  hla  presence ;  and  that.  If  tbe  accaaed 
waa  committing  an  offense  at  tbe  time.  In  tbe 
presence  of  the  constable,  he  bad  a  right  to  ar- 
rest him,  especially  where  he  was  acting  nnder 
oral  instructions  from  a  Justice  of  the  peace,. — 
is  proper,  where  It  appears  that  tbe  accused 
knew  that  the  deceaxed  was  a  constable.  State 
T.  Renfrow,  111  Mo.  D8fi,  20  S.  W.  209. 

So.  a  person  who  has  been  in  the  marine  serv- 
ice, but  has  been  entirely  discharged,  and  Is 
unlawfullr  detained,  or  remains  under  tbe  er- 
roneous Impression  that  he  Is  bonnd  to  do  so. 
Is  subject  to  the  rules  wbtcb  are  essential  to 
preserve  tbe  rights  of  others  In  the  service  ;  snd 
where  snch  a  person  engages  In  a  brawl,  and 
ofllcer^.  whose  duly  It  Is  to  preserve  the  peace 
and  prevent  brawls,  Interfere  to  suppress  the 
hrawl,  and  disarm  tbe  prisoner,  and  place  him 
lo  the  guard  bouse,  to  prevent  him  from  dolnfc 
further  mischief,  and  be  kills  one  of  tbem  In 
resisting  such  >tn  attempt,  he  cannot  shelter 
hliuself  under  the  defense  of  manslaughter  as 
npon  an  unlawful  arrest  United  States  v. 
Travers.  2  Wheeler,  C.  C.  490,  Fed.  Cas.  No. 
16.537. 

And  the  violation  of  a  city  ordinance  punish- 
able l>7  a  Une  or  Imprisonment  Is  a  public  of- 
fense authorizing  tbe  arrest  of  the  offender 
without  a  warrant,  by  a  peace  olScer  In  whose 
presence  the  offense  Is  committed ;  and  the  re- 
sistance to  saeh  an  arrest  would  be  unlswfnl. 
BO  that  the  person  resisting  would  be  crimi- 
nally liable  for  shooting  tbe  officer.  State  T. 
Cantleny.  34  Minn.  1.  24  N.  W.  4r>8. 

So,  a  peace  o9!cer  bas  power  to  make  an  ar> 
rest  without  a  warrant  under  tbe  Texas  Code, 
where  a  felony  or  a  breach  of  the  peace  Is 
committed  In  his  presence  or  within  bis  view,  or 
when  ordered  verbally  by  a  mayor  within  wbose 
presence  or  view  such  offense  la  committed,  or 
wben  there  la  no  time  to  procure  a  warrant 
and  the  offender  Is  about  to  escspe,  and  In  such 
cases  only,  within  tbe  purview  of  the  ccunmon- 
M  L.  R.  A. 


search  the  defendant  for  concealed  weap- 
ons. 

Tbe  iuformatiMi  does  not  charge  that 
Robert  Teller  was  a  police  officer,  or  en- 
ipiged  in  perforniingr  the  duties  of  a  police 
otticer,  at  the  time  of  the  shooting.  It 
was  not  necessaiy  to  allege  these  facta  in 
the  information,  and  proof  of  them  upon 
the  trial  was  entirely  proper. 

Instructions  Kos.  6,  8,  and  9  given  by 
the  court  are  as  follows;  Instruction  6: 
'*The  court  instructs  the  jury  that,  where 
the  act  is  deliberate,  and  likely  to  be  dan- 
iferous,  or  is  wanton,  wilful,  or  unlawful, 
malice  will  be  presumed."  Instruction  8: 
"A  man  shall  be  presumed  to  intmd  that 
which  he  voiuntarily  does,  and  where  the 
act  Is  necessarily  destructive  of  life  it 

law  rule  that  when  persons  have  authority  to 
make  an  arrest,  and  they  are  realsted  and 
killed  In  the  proper  exercise  of  snch  anthorlly, 
tbe  homicide  is  murder  as  to  all  who  take  part 
In  such  mistance.  Johnson  v.  State,  6  Tex. 
App.  48. 

And  an  offense,  though  not  committed  In 
the  sleht  of  officers  bat  within  their  hearing, 
and  when  they  were  so  near  that  they  could 
not  be  mistaken  as  to  the  olTender.  was  commit- 
ted In  their  presence  as  contemplated  by  law, 
no  BB  to  warrant  them  In  making  an  arreet 
therefor,  and  so  as  to  preclude  the  claim  by 
the  offender,  who  shot  one  of  the  officers  while 
attempting  to  arrest  him,  that  the  arreat  was 
unlawful,  and  that  he  acted  In  setf-defense. 
Dllger  V.  Com.  88  Ky.  C50,  11  8.  W.  601. 

And  an  officer  who  bears  a  pistol  shot,  and  Is 
at  uni.-e  Informed  that  one  person  has  fired  at 
nnuther,  wben  tbe  person  firing  tbe  shot,  upon 
itelng  charxed  by  the  officer,  attempts  to  es- 
cape. Is  Justifled  In  attempting  to  arrest  such 
person ;  and.  lo  case  of  the  resistance  of  soeb 
person,  and  the  killing  by  him  of  the  officer,  a 
cburge  In  a  prosecution  therefor  of  the  well- 
known  rule  that  an  officer  bas  the  right  to- 
make  an  arrest  without  a  warrant  where  a 
rrimlnal  offense  baa  been  committed  In  bis  pres- 
ence, or  where  a  criminal  offense  has  been  com- 
mitted and  he  has  reasonable  ground  for  believ- 
ing that  the  person  arrested  has  committed  the 
offense.  Is  Justified.  CahlU  v.  People,  106  IlL 
621. 

So,  an  instruction  that  an  officer  had  the- 
rlgbt  to  make  an  arrest  without  a  warrant  If 
In  hla  opinion  tbe  accused  has  committed  h 
public  offense  In  bis  presence.  If  erroneous.  Is 
not  prejudicial  to  the  accused  In  a  prosecntlmi 
for  killing  him  while  seeking  to  make  an  arrest, 
where  the  Jury  do  not  find  him  guilty  of  mur- 
der. Hendrlckson  v.  Com.  26  Ky.  L.  Bep.  224, 
81  S.  W.  266. 

Ho.  Rev.  Stat,  |  4998,  however,  providing 
that  the  marshal  shall  be  chief  of  police,  and 
shall  at  all  times  have  the  power  to  make  or 
order  all  arrests  with  proper  process  for  any 
offense,  snd  bring  the  oflmder  to  trial  before 
the  proper  officers  of  the  dry,  and  to  arrest 
without  process  In  all  cases  wbere  any  such  of< 
Tense  shall  be  committed,  or  attempted  to  be 
committed.  In  bis  presence  does  not  give  the 
marshal  power  to  arreat  without  a  warrant  fw 
a  past  offense,  so  as  to  render  resistance  toiaucb 
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would  be  abiinrd  to  waj  that  the  actor  did 
not  intend  to  produce  death.  So,  if  a  per- 
aon  deliberately  usee  a  deadly  weapon  in 
a  manner  likely  to  produce  lutrm,  upon 
■every  principle  hj  which  we  nuty  judgp 
of  the  motives  of  men  we  must  say  that 
be  intended  to  destroy  life."  Instruction 
9:  "Tlie  court  instructs  the  jury  that  it 
is  a  well-settled  rtfle  of  law  that  a  sane 
man,  a  voluntary  agen^  acting  nptm  mo- 
Uvea,  must  be  presumed  to  omtemplate 
and  intend  the  neoessary,  natural,  and  prob- 
able consetjuencea  of  his  own  act.  If, 
therefore,  one  voluntarily  or  wilfully  and 
deliberately  does  an  act  which  has  a  dircpl 
tendency  to  destroy  another's  life  or  ^- 
etroy  and  injure  his  property,  the  natural 
and  necessary  conclusion  from  the  act  is 

an  arr^t  an  Illegal  act.  State  v.  Holcomb,  86 
Mu.  871. 

On  tbis  BQbJect,  see  also  Angell  v.  State,  86 
Vn.  342.  14  Am.  Bep.  880;  Brown  V.  SUte. 
«2  N.  J.  L.  ettO.  42  Atl.  811 ;  Re^.  v.  Hagan.  8 
Car.  &  P.  187,— wpre,  IV.  b,  8,  (b). 

(d)        private  oitizen. 

A  private  person  maj.  In  a  temperate  manner, 
without  a  warraot,  arreat  one  who  has  Just 
«ommltted  a  felnny;  and  It  is  murder  for  tbe 
person  attempted  to  be  arrested  to  kill  one 
whom  he  knows  Is  In  fresb  pursuit,  and  en- 
d^avorlnfc  to  arrest  him  for  each  felony.  State 
V.  Mowry.  87  Kan.  369,  16  Tac.  282;  People 
Katen.  63  Cal.  421 ;  Snelllng  State,  87 
€a.  Bl,  13  S.  E.  1B4 :  Kennedy  v.  State.  107 
lod.  144.  S7  Am.  Rep.  09,  6  N.  E.  305 ;  Com.  v. 
Grether,  204  Pa.  203,  B3  Atl.  753;  Brooka  v. 
<'om.  01  l*a.  3n2,  100  Am.  Dee.  64S ;  State  t. 
UorKan.  22  Utah,  162,  61  Pac.  527. 

And  one  who  has  been  guilty  of  a  felony, 
and  Dpon  the  attempt  of  a  private  citizen  to  ar- 
reat bfm  for  the  commlsalon  thereof,  and  upon 
-tbe  cltlxen's  telling  him  to  eonelder  himself  an- 
der  arreat,  bills  tbe  citizen.  Is  rnHty  of  mur- 
der, thooKh  the  citizen  doea  not  exhibit  or  men- 
tion a  warrant.  Snelllng  t.  State,  87  Ga.  60,  13 
S.  E.  164. 

Tbtia.  wben  a  thief  U  canght  In  the  act  of 
stealing  from  the  person  or  premlaea  of  tbe 
-owner,  tbe  owner  Is  tfnthorfted  to  arrest  him 
and  regain  his  property,  and  If  he  catches  hold 
of  the  thief  to  try  to  regain  It  and  Is  killed  by 
blm.  there  Is  do  rtgbt  of  resistance  whlcb  will 
affect  the  crime  of  klllina  tbe  owner  I?  the 
-thief.  State  Davis,  6S  8.  C.  150.  89  Am.  St. 
Rep.  845,  31  S.  E.  62. 

And  where  the  owner  of  a  hotel  npon  re- 
turnInK  to  It  was  Informed  that  his  bar  drawer 
liad  b«en  robbed  by  two  men  who  bad  left  a 
very  abort  time  before,  and  started  with  an- 
«tber  In  pnrsnit  of  the  tbleves  and  overtook 
tbem  within  a  mile  of  tbe  bonse,  the  pnrault 
was  a  freah  pursuit,  which  authorized  blm, 
-tbongh  not  a  public  otHcer,  to  arrest  them ;  so 
-that  If  the  robbers  killed  one  of  the  pursuers 
while  aeeklas  to  make  tlie  arrest.  It  fs  murder, 
Mud  not  manslaughter.  BrotAs  v.  Com.  61  Fa. 
.852,  100  Am.  Pec.  645. 

And  a  request  to  Instruct  the  Jury  In  such 
:a  case  that  the  pursuer,  not  being  an  otBcer, 
l)Tit  a  private  citizen,  had  no  authority  to  ar- 
vest  tbe  felons,  and  that  the  arreat  was  Illegal, 
4iOL.  R.  A. 


that  he  intends,  so  to  destroy  such  life  or 
destroy  or  injure  such  property."  It  it 
insisted  that  these  instructions  are  erro- 
neous, and  contrary  to  tbe  dedsiona  of 
this  court.  It  is  held  in-fenf  v.  People, 
S  Colo.  663.  9  Pac  862,  that  the  ingre- 
dient of  malice  necessary  to  constitute  the 
(trime  of  murder  under  our  statute  is  a 
'luestion  of  fact  to  be  found  by  the  jury, 
tnd  not  a  question  of  law  to  be  inferred 
jy  the  court.  And  in  Niian  t.  People,  27 
Colo.  206,  60  Pac.  485,  the  court  says: 
"The  jury  may,  from  certain  facts,  infer 
murder,  or  that  the  killing  was  intended, 
but  the  cfnirt  should  not  tell  the  jury  that 
the  law  draws  the  inference  for  them." 
Standing  alone,  the  last  of  these  instruc- 
tions, or  perhaps  the  three  taken  together, 

and  ^li&t  tbe  killing  of  the  pursuer  was  not 
murder,  but  manalaughter.  Is  properly  refused, 
ainee  the  point  rcQulrea  the  court  to  take  the 
facts  from  tbe  jury,  and  deprive  them  of  their 
rlftht  to  determine  tbe  grade  of  the  offenae. 
Ibid. 

And  a  person  committing  a  larceny  upon  the 
property  of  another,  who  Is  caught  In  tbe  act 
by  a  servaut  of  tbe  owner  of  the  property,  and 
who  la  apprehended  by  such  servant,  and  kills 
blm  while  tbe  servant  Is  taking  him  to  a  magis- 
trate. Is  guilty  of  murder.  Rex  v.  Cnrran,  8 
Car.  &  P.  397. 

And  an  arreat  by  a  private  person  without 
a  warrant  Is  Justified  within  tbe  role  that  a 
person  reatatlng  a  legal  arrest,  who  kills  the 
one  staking  to  arreat  him.  Is  guilty  of  murder, 
by  abowing  prima  facie  that  a  felony  has  been 
committed  In  a  sister  state,  and  that  tbe  party 
arrested  waa  tbe  perpetrator,  and  this  may  be 
done  by  proof  of  a  voluntary  homicide  by  the 
accused,  and  the  produetlon  of  an  Indictment 
against  blm  for  murder  from. such  state,  and 
the  proclamation  of  the  governor  of  that  state 
offering  a  reward  for  his  apprehension ;  a  rec- 
ord of  his  trial  and  cnivlctlon  la  not  necessary. 
SUte  V.  Anderson,  1  Hill.  L.  827. 

Likewise,  larceny,  though  sometlmee  a  ll^t 
offense,  is  often  grave  and  Important  in  Its  con- 
sequences, and  ia  anch  an  offense  as  Justlflen 
an  arreat  by  a  private  person,  to  which  resist 
ance  would  be  unlawful,  and  a  killing  of  the 
person  would  be  murder.  Brooka  v.  Com.  61 
Pa.  862,  lUO  Am.  Dee.  646. 

And  where  persona  have  stolen  property  fmn 
others,  and  the  owners  have  seen  them  In  pos- 
session of  tbe  atolen  property,  they  have  a 
right  to  pursue  and  arrest  tbem  whether  they 
have  a  warrant  or  not,  and  to  recover  their 
stolen  property,  and  where  they  pursue  them, 
and  the  thieves  kill  one  of  tbe  pursuers,  they 
cannot  contend  that,  tbe  owners  not  baving  a 
warrant  for  their  arrest,  they  had  a  rl^t  to 
kill  tbem  in  order  to  aave  themselves  from  being 
arrested ;  but  to  Justify  such  seizure  there  must 
have  been  reasonable  ground  to  believe  the 
property  to  have  been  atolen,  and  the  seizure 
muat  have  been  openly  made,  and  tbe  proeeed- 
inga  had  without  delay.  Porei  v.  State,  29  Tex. 
App.  618,  16  8.  W.  7S0. 

And  wben  a  constable  was  Informed  that  two 
persons  had  stolen  borsea  and  other  things  In 
bis  county,  and  was  requested  to  arrest  tbem, 
and  he  went  with  assistants  to  place  In  an- 
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might  appear  to  violate  the  rule  ahore 
itated;  but  the  court,  at  the  request  of 
the  defendant,  gave  further  iiiatruotionB 
nptm  the  aune  points,  as  f(dloira:  Re- 
quest tlo.  13:  "The  intent  to  murder  can- 
not be  implied  as  matter  trf  law.  It  must 
be  proved  as  matter  of  fact,  and  its  exist- 
ence the  jiU7  must  determine  from  all  the 
&ets  and  eiroumstancea  in  evidence.  The 
(tfense  of  intent  to  murder  cannot  exist 
unless,  if  death  had  reralted,  the  complet- 
ed offense  would  have  been  murder;  and, 
even  if  the  act  of  shooting  would  have  bem 
murder  if  death  resulted,  still.  If  the  de- 
fendant did  not  intend  to  Idll,  he  is  not 
guilty  of  assault  with  intent  to  murder." 
Request  Na  14:  "You  are  instructed 
that  malice  and  deliberation  are  essential 


otber  state,  where  tbey  were  found,  and  sach 
persons,  In  resisting  the  arrest,  shot  and  UIM 
me  of  the  assletaats,  tber  cannot  palliate  or 
claim  Immnnlt;  for  the  act  on  the  fronod  tbat 
the  constable  and  his  aeelstants  were  attempt- 
ing lllegallj  to  arreat  tbem,  the  constable  being 
oat  of  hla  count?;  since  the  constable  had  the 
right  to  make  the  arrest  as  a  private  eltlsen 
under  Utah  Comp.  Lews,  |  4SfiS.  Rev.  Stat. 
1808,  f  48118,  providing  that  a  private  person 
maj  make  an  arrest  when  the  person  arrested 
ban  committed  a  felony  slthoagb  not  In  his 
preeenee,  when  the  felony  has  been  In  fact 
committed,  and  be  has  reasonable  cause  for  be- 
lieving that  the  person  arrested  committed  It. 
People  V.  Coughlln,  18  Utah.  68,  44  Pae.  94. 

And  a  sheriff's  posse,  acting  as  private  cltl- 
sens  and  nonresidents  of  the  county,  have  a 
rljtbt,  under  tbat  act,  to  make  an  arreat,  where, 
on  the  nlgbt  previous,  the  persons  sought  to  be 
arrested  committed  a  robbery,  and  the  person 
robbed  commnnleatsd  the  particulars  to  them; 
and  Id  sofh  cass  the  killing  of  one  of  them  In 
resistance  of  the  arrest  would  he  murder  In  the- 
first  degree.  State  v.  Morgsn,  22  Utah,  162, 
61  Pae.  627. 

So,  If  a  keeper  attempting  lawfully  to  appre- 
hend a  poacher  be  met  with  violence,  and,  In 
opposition  to  such  violence  and  In  self-defense, 
strikes  the  poacher,  and  then  Is  killed  by  him, 
It  la  murder.  Uez  v.  Ball,  1  Hoody.  C.  C.  838 ; 
Bex  V.  Ball,  1  Moody,  C.  C.  SSO. 

And  where  a  private  peraon  was,  with  others, 
paranlng  anotber  to  arrest  talm  on  account  of 
bis  bsvbig  shot  at  a  third  person,  snd  was  shot 
by  the  person  pursued,  the  kllllDg  cannot  be 
deemed  monsIaosAiter  on  the  theory  that  It  was 
done  while  the  accused  was  mnch  alarmed  and 
Id  danger  of  violent  and  Instant  aaaault,  and 
that  It  was  the  reault  of  fear  on  the  part  of  a 
timid  man,  where  the  pursuer  was  oDarmed, 
and  there  waa  no  evideoce  that  tbs  parsned  was 
a  timid  man  or  In  any  danger  of  bodily  barm 
from  the  porsuer.  People  v.  Ratoi.  88  Cat. 
421. 

And  where  an  armed  person  standa  In  the 
doorway  of  a  room  with  the  wrongful  purpoae 
of  preventlDE  persons  within  from  leavtng  It 
aod  others  from  entering,  snd  anoth«,  bavlDg 
a  right  Id  the  room,  attempts  to  take  the  weap- 
OD  away  from  him,  when  a  comrade  stabs  the 
person  thns  seeking  to  enter,  he  Is  guilty  of 
murder  if  such  stabbing  causes  death.  Rex  v. 
Ltmgden,  Rnss.  &  B.  C.  C.  228. 
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elements  of  the  crime  of  assault  with  in- 
tuit to  murder;  and  that  malice  ia  not 
necessarily  infened  fnnn  the  use  of  a 
deadly  weapon,  or  the  men  fact  of  shoot- 
ing or  IdlUttg  a  person;  and,  while  it  is 
tava  that  malice  may  be  implied,  it  is  not 
an  inference  or  presumption  of  law,  but 
a  questioa  of  fast  to  be.  found  by  the  jury 
frooQ  tiie  proof  of  ftects  and  cireumstances, 
sufficient  to  warrant  such  implication; 
and  the  evidence  of  such  facts  and  tdreum- 
stances  surrounding  and  attending  the 
shooting  should  Iw  of  suc^  a  diaraeter  aa 
to  ranove  all  reasonable  doubt  in  your 
minds  on  the  question  of  defendant's  mal- 
ice befwe  you  can  find  him  guilty."  We 
think  these  instmotions  are  sufficientij  ex- 
plicit to  remove  any  implicatims  in  tlie 

An  Insti-uctlon  mi  a  trial  for  murder,  how- 
ever, that.  If  the  person  killed  waa  a  private 
Indlvldnal,  who  undertook,  without  a  warraat, 
to  arrest  the  defendaot,  believing  him  to  be  an- 
other person,  and  defendant,  In  resisting  the 
arrest,  killed  blm,  such  killing  would  not  be 
murder,  but  would  be  manslaagbter,  onleas  It 
was  done  Ic  aucb  a  way  as  to  show  brutality, 
and  a  wicked,  malignant  purpose.  Is  erroneous, 
since  the  Jury  might  Infer  from  It  that  thsy 
could  return  a  verdict  of  murder  merely  be- 
canse  of  the  mode  In  which  the  killing  waa  done, 
even  It  the  facts  otberwlw  made  a  case  of  man- 
slaughter only  ;  the  proper  inquiry  being  wheth- 
er, at  the  moment  the  deed  waa  done,  aueh  dr- 
cumatances  existed,  taking  them  all  Into  ood- 
Blderatlon,  Including  Intent  and  mode  of  the 
killing,  as  made  the  taking  of  life  manslaughter, 
and  not  murder.  Brown  v.  United  States,  159 
U.  S.  100,  40  L,  ed.  90,  16  Sup.  Ct.  Rep.  29. 

And  a  person  who  committed  larceny  upon 
the  property  of  another,  and  was  apprehended 
by  the  servant  of  the  owner  of  the  property, 
and  killed  such  servant  white  he  was  tak- 
ing him  to  a  magistrate.  Is  not  gultty  of  murder 
If  the  aervant  did  not  see  blm  In  the  actual  com- 
missitm  of  the  offense.  Res  v.  Corran,  8  Car. 
*  P.  897. 

Nor  la  he  gulltv  of  murder  it  the  servant  was 
Uking  blm  to  any  otber  place  than  hefbre  a 
magistrate.'  Ibid. 

The  word  "escape,"  In  Tenn.  Code,  |  6048, 
providing  for  an  arrest  by  a  private  person 
where  a  person  conualttlng  a  fel<my  "Is  pursued 
Immediately  after  an  eacape,"  la  not  to  be  taken 
In  Ita  taclutlcal,  hot  Id  Its  popolar,  sense,  mean- 
InK  to  flee  from,  etc.  Lewis  v.  State,  8  Bead, 
127. 

See  also,  on  this  question.  Com.  v.  Carey,  12 
Cash.  248,  «wpra,  IV.  b,  8,  (b). 

(e]  Bffeot  of  iniioeenee  of  tihargo. 

The  fact  that  a  persoD  charged  with  a  feioaj 
Is  Innoceut  does  not  prevent  his  resisting  arreat 

therefor  from  being  a  criminal  act,  so  as  to 
afford  excuse  or  palliation  for  his  act  In  shoot- 
ing the  officer  to  prevent  the  arrest  Floyd  v. 
Smte.  82  Ala.  18.  2  So.  688;  Lewla  v.  State. 
8  Head.  127;  State  v.  Shaw,  78  Tt  146.  56 
Atl.  868. 

A  peace  officer  has  a  right  to  arreat.  wlthoat 
a  warrant,  one  whom  he  suspects  to  be  gnllty 
of  a  feltmy,  altbough  It  afterwards  aiqtears  thst 
DO  felony  was  conunltted,  provided      has  rm- 
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instruotions  objected  to  that  the  jury 
should,  as  a  matter  of  law,  infer  malice 
or  an  intent  to  kill  from  any  facts  or  dr- 
eumstances  whatever. 

Instniction  No.  11  is  now  objected  to 
by  the  defendant  for  the  first  time.  No 
objection  was  made  nor  exception  taken  to 
the  giving  of  the  InBtruction,  and  we  shall 
not  consider  the  assignment  of  error. 

Instruction  No.  12  states  that  it  is  not 
indispensable  to  a  conviction  that  a  mo- 
tive for  the  crime  appear.   This  is  correct. 

Instniction  No.  18  is  an  instruction  con- 
cerning reasonable  doubt  No  objeetitm 
was  made  to  the  giving  of  this  instruetion, 
nor  exoeption  taken  when  it  was  g^wa. 

Instruction  No.  18  is  as  follows:  "The 
court  instructs  the  jury  that>  if  one  mere- 

sonabie  cause  to  suspect  that  the  perBon  ar- 
rested has  coouDitted  a  felony ;  and  In  such 
case  resistance  to  the  arrest  1m  nnlawful,  and 
UIIInK  the  offlcer  In  maklns  aaeb  resistance  Is 
murder.  Brown  v.  Stat^  62  N.  J.  L.  066,  42 
Atl.  81 1 ;  State  v.  Symes,  20  Wash.  484,  65 
Pac.  626 ;  State  v.  EvauB,  161  Uo.  96,  84  Am. 
St.  Rep.  669,  61  S.  W.  B»0. 

It  Is  sufficient,  at  moat,  that  he  knew  of  the 
pendency  ot  the  charge  and  of  an  ootsttnding 
warrant,  and  evtdnce  In  a  prosecotlon  against 
the  person  Bought  to  be  arrested  for  killing  the 
ofScer  attempting  to  arrest  bim,  that  be  was 
not  In  fact  guilty  of  the  felony  charged  against 
him.  Is  properly  refused.  State  ▼.  Bymes,  20 
Wash.  484,  6B  Fae.  626. 

And  where  a  watchman  la  notlOed  by  a  per- 
son tbat  nnotber  has  attempted  to  rob  blm,  and 
Is  called  upon  to  assist  such  person,  and  the 
all<i(ed  robber  Is  pointed  out  to  him,  he  can 
legally  arrest  him  without  saying  tbat  he  baa 
a  eharge  of  robbery  agalnrt  him,  so  that  bis 
death.  If  It  ensues  from  the  resistance  of  sncb 
person  against  the  arrest,  would  be  murder, 
though  the  person  sought  to  be  arrested  bas 
done  nothing  to  warrant  the  arrest.  Bex 
Woolmer.  1  Moody,  C.  C.  884. 

And  where  a  sheriff  receives  Information  ^ty 
telephone  from  a  deputy  Jailer  that  persons  eon- 
ilned  In  Jail  have  broken  out  and  fled,  he  has 
reasonable  gronnd  to  suspect  that  a  felony  has 
been  committed  by  them,  and  It  becomes  his 
doty  to  pursue  and  arrest  them  at  once  without 
reference  to  the  question  whether  they  were 
legally  or  lltegally  conflned  In  Jail,  It  not  hebig 
within  bis  province  to  determine  whether.  In 
point  of  law,  they  were  guilty  of  breaking  Jail : 
and  In  such  case  tbe  killing  of  one  qf  his  asBlBt- 
ants  In  attempting  to  make  the  arrest  would 
be  murder,  and  not  manslaughter.  State  v. 
Shaw,  T8  Tt.  149,  60  Atl.  868. 

And  the  ftet  that  two  persons  charged  with 
bnrglary  were  acquitted  is  Immaterial,  and  does 
not  affect  the  qneatlon  of  tbe  guilt  of  one  of 
them  on  a  charge  of  murder  In  shooting  an  offl- 
cer In  resisting  arrest  and  In  an  endeavor  to  es- 
cape when  caught  lu  the  set  of  attempting  to 
break  Into  a  dwelling  boose.  McMabon  v.  Peo- 
ple. 189  111.  222,  59  N.  B.  684. 

So,  the  protection  which  tbe  act  of  Congress 
February  24,  1864  (18  SUt.  at  U  8,  chap.  18), 
with  reference  to  realstlng  any  enrollment  or 
enrollment  officer,  or  officers,  employed  In  ar- 
resting spies  or  deeertera  from  tbe  United  States 
Oft  I.  R.  A. 


ly  announces  his  intention  of  arreeting  a 
person,  such  person  is  not  justified  in 
shooting  him,  although  the  former's  of- 
flcial  character  is  not  known  to  tiw  latter, 
and  although  in  fact  the  arrest  would  be 
unwamuitabl&''  Authorities  are  dted  by 
the  defendant  to  ihe  effect  that,  if  an  of- 
floer  does  not  keep  within  the  law,  he  is 
not  acting  as  an  oflBcer,  nor  entitled  to 
protection  as  one;  but  we  know  of  no  au- 
thorilT-  which  Justifies  the  shooting  of  an 
officer  who  movly  annoonees  Ms  purpose 
of  making  an  arrast,  and  we  see  no  (rf»jee- 
tion  to  the  inRtmcUon  as  given. 

Instruction  No.  19  is  upon  the  subject 
of  dmnkeonees,  and  the  defendant  insists 
now  that  tliere  was  no  testimony  to  sap- 
port  tbe  instmction,  and  that  the  defend- 

military  service,  providing  that  In  cases  where 
the  aseaaltlng,  obstmctUig,  hindering,  or  Im- 
peding shall  produce  the  death  of  such  offlear  or 
other  person  the  offender  shall  be  deemed  guilty 
of  murder,  affords  to  parties  executing  It  In  the 
arrest  of  deserters,  does  not  depend  upMi  tb« 
l^al  guilt  of  the  persons  charged  as  deserters. 
United  States  v.  01eBS<Hi,  Woolw.  128.  Fed.  Caa. 
No.  16,216. 

And  where  an  offlcer  Ib  killed  by  persons  at- 
tempting to  rescue  a  prisoner  whom  he  haa  ar- 
rested, the  person  killing  him  Is  not  prejudiced. 
In  a  proBecution  for  the  homicide,  by  an  Instruc- 
tion that  tbe  question  of  the  legality  ot  the  ar- 
rest is  not  one  for  tbe  determlnatloB  of  the 
Jury,  since,  whether  the  arrest  was  legal  or 
Illegal,  the  accused  bad  no  r^t  to  attempt  a 
rescue  by  force.  Sierra  v.  State,  8T  Tex.  Crlm. 
Rep.  430,  36  S.  W.  982. 

And  where  a  private  cltlsen  has  reasonable 
ground  to  believe  that  another  has  committed 
a  felony.  It  Is  the  duty  of  the  other  to  submit 
to  arrest  by  him ;  and,  U,  with  loMnt  to  escape 
and  avoid  such  arrest,  he  wilfully,  deliberately, 
premedltatedly,  and  with  express  malice  shoots 
and  kills  the  other,  he  Is  guilty  of  murder  In  the 
first  degree,  whether  the  facta,  when  developed, 
would  be  snfflclent  to  c<mvlct  bIm  ot  felony  or 
not.   Wilson  v.  State,  11  Lea,  810. 

It  has  been  held,  however,  that  where  a 
rumored  olTenBe  was  In  fact  committed,  and  the 
parties  arrested  were  in  fact  guilty,  the  truth, 
when  known.  Is  a  sufficient  Justification  ot  tbe 
act  of  the  officer ;  and  In  such  case  the  character 
of  the  Information  by  which  he  acted  Is  Imma- 
terial on  the  question  of  his  right  to  make  the 
arreBt,  and  on  that  as  to  the  character  of  the 
homicide  in  resisting  the  arrest  State  v.  PhU- 
llpe,  118  Iowa,  060.  02  N.  W.  870. 

c.  Manner  of  OBeeutUm. 

1.  Betf-defenm  agolntt  wmeceMorjf  foroe. 

The  rules  that  If  a  person  believes,  or  has 
reason  to  believe,  that  he  Is  lu  danger  of  re- 
ceiving great  bodily  harm,  he  may  defend  him- 
self to  a  reasonable  extent,  ai<d  It  he  Is  In  a 
place  where  he  has  a  right  to  be,  and  Is  vio- 
lently assaulted,  he  msy,  without  retreating, 
repel  force  by  force,  apply  as  well  to  cases  of 
an  offlcer  attempting  to  make  an  arrest,  who 
abuses  his  authority  and  transcends  tbe  bounds 
thereof  by  the  ase  of  unneceseary  force  and  vio- 
lence aa  to  a  caae  of  a  private  Individual  who 
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ant  was  prejudiced  by  it.  There  was  evi- 
dence that  the  defoidant  had  Tisited  n 
saloon,  and  had  been  drinking,  and  we  do 
not  think  it  was  improper,  under  the  cir 
cumstsnces,  to  give  the  instruction. 

Instruction  No.  21  is  an  instruction 
largely  in  the  language  of  the  statute  up 
on  the  subject  of  self-defense,  and  it  >x 
insisted  by  the  defendant  that  the  dor- 
trine  announced  is  errone«us,  and  not  sp 
plicftbte  to  the  ease;  that  defendant  was 
where  he  had  a  right  to  be,  and  that  Tel- 
fer  oommitted  an  unlawful  act  in  openinfr 
the  door  of  the  hack  for  the  purpose  of 
aaarehing  Keady.  Section  1364.  3  MilU't- 
Aono.  Stat.,  makes  it  the  duty  of  police 

ualawfuUjr  aees  such  force  and  violence.  I'lam- 
mer  v.  State,  ISS  Ind.  808,  84  N.  E.  008;  Ap 
plpton  T.  bttate,  61  Ark.  5U0,  33  B.  W.  lOOO ;  Bui 
lock  Btxte,  65  N.  J.  L.  657,  86  Am.  8t.  Rep. 
668,  47  Atl.  62;  Vann  v.  State  (Tei.  Crim, 
App.)  77  fl.  W.  813;  Jonea  t.  State,  26  Tex. 
App.  1.  8  AnL  St.  Rep.  454,  0  a  W.  68 ;  Tlner 
T.  Bute,  44  Tex.  128. 

And  a  person  soujcbt  to  be  arreated  maj  op- 
pou  a  felonious  agKreaslon  In  the  exectitloa  of 
a  lawful  arrnt,  even  to  slaying  tbe  officer  when 
It  eannot  otberwlae  be  prevented.  Williams  v. 
State,  44  Ala.  41 ;  BIssot  V.  State.  68  Ind.  40h. 

An  offleer  meking  to  make  an  arrest  mar  '>a\j 
nae  audi  force  as  is  reasonably  necesaary  to 
subject  the  person  Boiigbt  to  be  arrested  to  bin 
aothorltT,  and  where  he  Koes  fartber  and  strlkps 
SQcb  person,  and  Immediately  after  shoots  at 
blm,  tbe  person  soaght  to  be  arrested  has  a 
clear  rii^it  to  defend  hlmaelf,  even  to  tbe  Uik- 
htR  of  the  life  of  the  officer,  thoogfa  the  officer 
does  Qol  in  tact  ctmtamplate  an  Injnry  at  the 
time.  Plnmner  v.  State,  185  lad.  8U8,  84  N. 
B.  008. 

A  leirni  arreat  whether  wltb  or  without  a  war- 
rant may  be  attempted  In  such  a  violent  and 
menacing  manner  that.  If  death  results  to  the 
officer  la  the  beat  of  a  struggle  thus  eiclted.  the 
killing  will  not  be  murder  Id  tbe  flrat  degree 
Stste  V.  rbllllps,  118  Iowa,  660,  02  N.  Vf.  876 

And  where  a  sudden  assault  Is  made  by  m»>n 
concealed  In  a  bush  antit  tbe  moment  It  takes 
place,  iipvn  a  person  passing  hy,  one  of  them 
prufccntlnfT  a  pistol  toward  htm,  and  the  other 
with  aroD4>s  tu  bis  hands  as  If  about  to  be  used, 
tbe  axsaulted  party  Is  Justlfled  In  sbootlnR  otip 
of  bis  assallsnts,  though  It  afterwards  tiirnn 
out  that  one  of  them  Is  an  officer  whose  object 
la  not  to  kill  or  Injnre,  but  merely  to  arrest, 
bim.  Logiie  V.  Com.  88  Pa.  206.  80  Am.  Dec 
481. 

And  if  a  person  sought  to  be  arrested  by  a 
posse  believed,  and  bad  reasonable  ground  to 
beilere,  that  the  members  of  the  posse,  or  any 
of  them,  were  attempting  to  malce  the  arrest, 
tnoDgh  by  virtue  of  a  warrant,  as  a  mere  pre- 
text, to  enable  tbem  to  disarm  blm  and  place 
Mm  In  their  power  for  tbe  purpose  of  killing 
htm.  nr  of  dolnc  blm  great  bodily  harm,  and 
tbat  others  of  the  posse  would  not  protect  him. 
he  bad  a  rigbt  to  reslat  tbe  arrest,  and,  if  neo 
essary,  kil<  snrb  members  of  the  posse  aa  were 
engaged  Id  the  unlawful  purpose.  Mlnnlard  v. 
Com.  87  Ky.  218.  8  S.  W.  200. 

And  where.  In  attempting  to  kill  siicb  mem 
bei-s  of  the  posse,  he  nwd  reasonable  precau- 
tion, under  the  clrcumstancea,  not  to  kill  or  In- 
06  L.  R.  A. 


oincers  to  aeareh  all  persona  roappoted  of 
•■nrrying  oonoealed  weapons  in  violation  of 
the  statute.  And  the  ollleer,  having  re- 
ceived information  that  Keady  was  eany^ 
ing  a  concealed  weapon,  «-as  justified  in 
-«!nrdiing  him  without  a  warrant.  The  de- 
fendant, in  OUT  opinion,  cannot  question 
the  constitutionality  of  the  act.  It  was 
tlie  duty  of  the  oIBcer  to  regard  the  act 
IB  a  valid  one,  and  in  attempting  to  per- 
rorm  his  duty  under  it  lie  sliould  be  pro- 
pcted.  The  authorities  are  uniform  that 
in  ollicer  armed  with  a  warrant  valid  «m 
its  face  has  authority  to  make  an  arrest 
under  it,  and  that  a  person  reaisting  an 

Jure  atbera,  but  accidentally  killed  another; 
M-blle  almhig  to  kill  one  of  ancb  members,  be  Is 
entitled  to  acqoltta).  Ibtd. 

Ho,  wbere  a  person  sought  to  1«  arrested  does 
not  resist  tbe  officer,  but  merely  attempts  to  es- 
'■spe  or  evade  tbe  arrest,  the  offltvr  has  no 
right  to  kill  blm :  and  If.  under  such  clrcum* 
stances,  tbe  offleer  Arst  draws  hte  pistol  and 
shoors  at  the  person  sought  to  be  arrested  for 
the  purpose  of  killing  him  to  prevent  his  es- 
cflpe,  sucb  person's  right  of  self-defense  Is  com- 
plete. Hardin  v.  State,  40  Tex.  CrIm.  Bep. 
J08,  40  a  W.  007. 

And  though  a  back  driver  Is  violating  tba 
tsw.  If  sn  officer  undertakes  to  arrest  him  bj 
trying  to  Jerk  hitu  from  his  bark,  and,  upon  fall- 
ing lo  do  this,  by  drawing  his  pistol  on  him.  Iba 
officer,  himself,  violates  the  law,  and  the  back 
driver  has  the  right  to  resist,  and.  if  It  becomes 
uecesaary,  to  kill  tbe  officer  to  save  his  own 
fife.  Vann  v.  State  (Tex.  Crtan.  App.)  77  8. 
\V.  818. 

And  when  an  officer  seeking  to  make  an  arrest 
refuses  on  demand  to  show  his  warmnt.  and  at 
nnre  seises  chc  accoaed  and  Jerks  him  to  the 
tloor  of  the  bouM  In  which  the  arrest  Is  sought 
to  Iw  made,  when  the  accused  kills  the  officer, 
H  chnr^e  In  the  prosecution  tberefhr.  that  If  he 
drew  his  pistol  with  intent  to  klli  and  death 
i-nsued  it  '.n  mtirder,  Is  erroneooa.  Drennan 
V.  I'eoplc.  10  Uleh.  108. 

Bo,  tbe  rule  tbat,  when  an  oBleer,  In  execut- 
ing bis  office,  proceeds  Irregularly,  and  exreeds 
•he  limit  of  bis  authority,  the  law  gives  him  no 
limtertlon  In  that  excess,  and  if  he  lie  killed 
■  he  nfft-nse  will  amount  to  nothing  more  than 
mauslsughter  in  tbe  person  wbnae  lllierty  la  so 
Invaded,— applies  to  matters  concerning  tbe  va- 
'Idlty  and  character  of  bis  process.  Rnllock 
State.  06  N.  3.  L.  667,  80  Am.  St.  Bep.  608,  47 
\tl.  62. 

And  one  wbo  anintentlonally  kills  another 
In  tbe  daytime,  whom  be  knows,  in  defendlnx 
bis  house  against  tbe  unlawful  entry  of  tin 
other  for  the  purpose  of  exeenting  a  warrant, 
and  of  defending  bis  person  against  unlawful 
nrrest  by  reason  of  such  nnlawfiil  entry  in  mak- 
ing a  reasonable  defense.  Is  guilty  of  man- 
slaiifchter.  State  v.  Schpele.  57  Conn.  S07,  14 
Am.  fit.  Bep.  106.  18  Atl.  260. 

And  a  alave  wbo  has  tieen  guilty  of  some 
fault,  and  who  flees  to  avoid  punlshaient.  and. 
In  resentment  toward  his  overseer,  who  had 
struck  blm  a  sievere  blow,  kills  blm.  ia  guilty  of 
manslaughter  only,  and  not  of  murder.  State 
V.  Will,  18  N.  C  (1  Dev.  *  B.  U)  131. 

So,  where  a  person  inflicted^  a  dangerons 
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arrest  under  such  eircumstances  does  so  at 
his  peril.  We  are  of  opinion  tiiat  a  statute 
irhlch  clothes  an  oOcer  with  authority  to 
arrest  without  a  warrant  is  authority 
equal  to  that  of  a  warrant  valid  on  Itn 
Uiae,  and  that  the  question  of  the  consti- 
tutionality of  the  statute  eannot  he  raised 
by  a  defendant  upm  a  trial  wherein  he  in 
charged  with  an  assault  upon  an  officer 
acting  under  the  authority  of  the  statute. 

Hie  court  instructed  the  jury  fully  and 
correctly  upon  the  law  of  selfniefense.  At 
the  time  tiie  ofBoer  opened  the  door  of 
the  hade  be  was  wearing  his  uniform  ooat. 
and  had  no  weapon  in  his  hands.   He  had 


a  pistol  in  his  hip  pocket,  hut  his  ooat 
was  buttoned.  The '  proyoeal^on  testified 
to  by  the  defendant  was  simply  that  the 
officer  caught  him  by  the  arm  or  sleeve 
and  told  him  in  a  very  rude  and  insolent 
manner  to  get  out  of  the  hack.  Tliis,  if 
tru^  was  not  in  law  sufficient  provocation 
to  reduoe  an  intentional  killing  to  man- 
slaughter, and  the  court  was  not  required 
to  submit  to  the  jury  instructions  upon 
that  line  of  defense^ 

Upon  an  examination  of  the  whole  rec- 
ord, we  are  satisfied  that  the  defendant  had 
a  fair  trial,  and  the  oonviotion  ia  ther^ore 
affirmed. 


wound  OD  anotber  with  a  dangerous  weapon, 
and  drove  blm  from  his  bouae  sod  secured  tbe 
Ooor,  and  shortly  afterwards  a  peace  officer  with 
otbers  nme  to  tbe  door,  and,  wltboat  demand- 
ing admission,  broke  It  op«i  to  arrest  tbe  of- 
fender, wbo  refused  to  submit,  and  killed  the 
officer.  It  the  person  kilting  the  officer  was  actu- 
ated merel;  by  the  parpose  of  defending  bla  own 
bouse  from  Invasion,  and  actually  believed  he 
bad  a  right  to  do  so,  he  la  guilty  of  manslaugh- 
ter only,  thongh  such  belief  was  erroneous. 
People  V.  Randall,  1  Wheeler,  C.  C  258.  6  N.  Y. 
City  Hall  Rec.  141. 

If  an  officer  Is  realeted  or  assaulted  In  tbe 
execution  of  the  dutlee  of  bla  office,  however, 
be  Is  not  boQud  to  fly  to  tbe  wall  as  otbera  are. 
and  hta  failure  to  do  so  does  sot  affect  tbe  de- 
gree of  the  crime  of  kUlinc  blm  In  resisting 
arrest   Uaekalley's  Case,  9  Coke,  9Sh. 

And  a  broad  requetit  for  a  charge  In  a  prose- 
cution against  a  person  who  had  assaulted  an- 
other and  was  fleeing  from  tbe  scene,  and  killed 
an  officer  who  Intercepted  bis  flight,  that  a  po- 
lice officer  has  no  right  to  strike,  or  attempt  to 
strike,  a  person  be  is  sttempting  to  arrest.  Is 
properly  refused ;  as  It  Is  andonbtedly  tbe  right 
of  an  officer  to  use  totet  to  overcome  resistance, 
or  to  prevent  tbe  escape  of  a  fleeing  criminal. 
People  V.  Carlton,  115  N.  Y.  618,  22  N.  B.  257. 

So,  where  a  warrant  Is  such  that  It  Is  the 
duty  of  the  officers  named  In  It  to  execute  it. 
mere  technical  defects  In  It,  and  the  fact  that 
tbe  officer  seeking  to  execute  It  gains  admission 
to  tbe  house  of  the  person  against  whom  It  le 
Issued  by  subterfuge,  do  not  entitle  such  person 
to  kill  tbe  officer  sent  to  apprehend  blm,  or  even 
warrant  tbe  omission  of  the  officer  to  execute 
the  warrant  on  a  statement  (rt  Its  defects  by  the 
accused.  Btevenson's  Trial,  19  Bow.  St  Tr. 
846. 

And  while  the  use  of  a  flail,  which  Is  a  dan- 
gerous weapon,  by  one  of  a  party  of  game- 
keepers In  attempting  to  arrest  poachers,  might 
reduce  tbe  offense  of  tbe  killing  of  the  person 
using  It  by  one  of  the  poachers  to  manslaughter. 
It  could  not  reduce  It  any  lower;  and  whoever 
flred  the  shot  that  killed  blm  ia  guilty  of  man- 
slaughter, as  are  also  all  who  were  aiding  or 
abetting  the  act  Beg.  v.  Uick.  S  Fost  *  F. 
48S. 

And  an  arrest  to  prevent  a  breach  of  the 
peace,  or  in  esse  of  s  breach  of  the  peace,  la 
none  the  less  lawful  becauae  It  Is  made  In  tbe 
night  and  killing  tbe  officer  seeking  to  make 
It  is  none  the  less  murdw.  Ifackaller's  Case,  9 
Coke.  60&. 
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2.  Sttient  of  rtffht. 

Bven  If  a  prisoner  hss  a  right  of  self-defense 
as  against  the  officer  arresting  him,  It  doea  not 
follow  that  he  would  be  entitled  to  an  acquittal 
In  a  prosecution  for  killing  the  officer.  Under 
such  circumstances  tbe  question  would  be 
whether  tbe  act  of  killing  tbe  officer  was  done 
In  the  lawful  exercise  of  the  right  of  self-ds- 
fense.  Bullock  v.  SUte,  65  N.  J.  L.  057.  86 
Am.  St  Rep.  668,  47  Atl.  62. 

And  tbe  fact  tbat  an  officer  or  cltlseo  making 
an  arrest  who  was  killed  while  so  doing,  ex. 
ceeded  his  anthorlty,  does  not  necesssrily  re- 
duce  tbe  killing  to  manslaughter.  If  the  person 
sought  to  be  arrested  had  no  valid  reason  to  be- 
lieve himself  In  Immediate  danger  of  death  or 
great  bodily  harm,  and  the  killing  was  com- 
mitted, not  In  passion,  but  with  malice  and 
premeditation.  Oalvin  v.  State,  S  Coldw.  288. 

A  person  sou^t  to  be  arrested  has  no  right 
to  take  life  except  to  protect  his  own  life,  or 
his  person  from  great  bodily  barm,  though  the 
peraon  attempting  to  make  tbe  arrest  may  not 
have  In  every  reapect  complied  strictly  with 
the  law.  Bowling  v.  Com.  T  Ky.  L.  Bep.  821. 

And  where  an  officer  rides  np  to  men  and, 
without  notifying  them  of  bis  purpose,  draws 
bis  pistol,  and  tbe  men  become  alarmed  and 
agitated  and  draw  their  platols,  and  then  form 
an  Intent  to  kill  the  officer,  and  do  so  not  acting 
In  necessary  self-defense,  tbe  crinw  may  be  one 
of  the  lower  degrees  of  h<Mnlcide^  Hoore  v. 
State,  40  Tex.  Crhn.  Bep.  489,  00  8.  W.  492. 

And  a  requested  Instruction  In  a  prosecution 
for  homicide  done  In  resisting  an  arrest,  tbat  If 
tbe  arrest  even  If  lawful,  was  made  in  such  a 
menacing  manner  as  to  threaten  death  or  bodily 
barm  It  Justifies  resistance  even  to  the  killing 
of  the  officer,  is  erroneous,  in  that  It  eliminates 
from  the  consideration  of  tbe  Jury  the  conduct 
of  the  defendant ;  and  is,  therefore,  properly  re- 
fused. State  V.  Brownfleldt  60  B.  C.  009,  39  8. 
B.  2. 

So,  the  fact  that  officers  seektng  to  make  an 
arrest  approached  the  shop  of  the  person  sou^it 
to  be  arrested,  with  arms  drawn,  furnishes  no 
ground  for  tbe  serious  apprehension  of  the  life 
or  body  of  the  accused  which  would  justify  blm 
In  any  way  In  killing  such  officers,  where  it  ap- 
pears that  be  bad  made  threats  to  take  tbelr 
lives  if  they  attempted  to  arrest  him.  Hlller 
T.  State,  82  Tex.  Crhn.  Bep.  819,  20  S.  W. 
1108. 

And  precautions  taken  by  two  officers  at* 
tempting  to  make  an  arrest  In  the  way  of  dis- 
playing pistols  to  Intimidate  the  person  sought 
to  be  arretted,  do  not  render  th^-act  of  saih 
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penos,  lu  Mltlng  the  pistol  of  me  of  them, 
Jiutlflable  OD  the  theory  that  the  officers  used 
nndne  Tlolence  in  making  the  arrest.  People  v. 
Morales,  143  Cal.  5B0,  77  Pac.  470. 

Olllcera  havlag  a  valid  writ  of  dispossession, 
however,  have  a  right  to  go  to  the  premises  tn 
qnesclon  and  use  all  reasooable  force  to  execute 
It ;  and  where  there  la  ootbing  to  show  that  the; 
did  more  tbao  tbit  It  li  not  error  to  omit  to 
cbarsc  In  a  prosecution  for  the  killing  of  one 
of  the  officers  tn  resistance  of  the  exeentton  or 
anch  writ,  that  the  defendant  coald  resist  ex- 
eesslve  force.  Smith  v.  State  (Tex.  Crim. 
App.)  81  S.  W.  9S6. 

It  Is  within  the  province  of  the  Jury,  In  a 
proaecntlon  against  a  penon  for  the  homicide 
of  one  who  loaght  to  arrest  him,  to  determlnp 
If  the  facts  and  circumstances  would  Justify 
the  taking  of  life,  on  the  tbeor;  that  the  acts 
of  the  peraon  killed  were  such  as  to  Jeopardize 
tbe  Ilfa  of  tbe  peraon  killing  him,  or  eaoM  Mrl- 
oos  bodily  injury.  State  T.  Davia,  58  8.  C. 
150,  60  Am.  St.  Rep.  845,  81  S.  B.  62. 

And  where  armed  men  go  to  the  house  of  an- 
other late  at  night  declaring  they  come  to  ar- 
rest bim,  and  demanding  that  he  throw  up  his 
hands,  whereupon  be  shoots  one  of  them,  It  Js 
for  tbe  jury  to  say.  In  a  prosecution  tberefor. 
whether  they  were  olllcera,  and  whether  they 
were  proceeding  with  discretion  and  propriety. 
Strickland  v.  8Ute,  81  Mlaa.  184.  82  8a  021. 

S.  C'lmeeestanr  form  a«  protfooaMon. 

An  arrest  under  oolw  of  l^al  authority, 
thon^  nnlawfnily  done.  Is  a  treapass  only,  and 
does  not  constitute  an  aggravated  provocation 
which  will  warrant  the  person  arrested  In  kill- 
ing thr  person  making  the  arrest.  Galvln  v. 
State,  6  Coldw.  283. 

Ttala  la  the  rule  of  Kudt  t.  Fbotia 

And  the  provocation  arising  from  the  tres- 
pass committed  by  an  officer  In  breaking  open  a 
shop  door  for  tbe  purpose  of  nnlawfnily  enter- 
ing and  arresting  a  person  within,  wberenpon 
the  officer  was  killed  by  a  fellow  workman,  la 
not  anfflclent  to  reduce  the  killing  below  tbe 
crime  of  murder  If  it  was  done  with  a  deadly 
weapon.    Com.  v.  Eirew,  4  Mass.  SOI. 

So,  If  a  policeman  la  called  upon  to  send 
gneats  away  from  a  public  boose,  who  may  be 
disorderly  and  are  nnwllllng  to  go,  and  he  senda 
tbcm  away,  be  Is  doing  nothing  but  what  la 
witbin  the  line  of  bis  doty,  and  necessary  for 
tbe  preservation  of  order ;  and  where  one  of 
tbem  refuses  to  go  tbe  policeman  Is  Justlfled  In 
using  a  sufficient  degree  of  force  and  violence  to 
push  bim  from  tbe  place  In  order  to  get  him  to 
go;  and  aueh  force  would  not  be  In  the  nature 
of  an  assault  which  would  reduce  tbe  crime 
from  murder  to  manslaugbter  If  the  person  thus 
pushed  should  cut  the  officer  with  a  knife  with 
Intent  to  do  grlevoua  bodily  barm,  and  death 
should  ensue.  Rex  t.  Hems,  7  Car.  *  P.  812. 

And  under  9  Geo.  IV.,  chap.  60.  I  2.  a  keeper 
may  apprehend  poachers  under  specified  clrcum- 
Btances.  and  If  a  keeper  is  killed  in  tbe  attempt 
to  apprehend  a  poacher  under  that  act,  the  of- 
fender  wilt  he  guilty  of  murder,  tbough  tbe 
keeper  had  prerloosly  struck  the  offender  or 
some  of  bla  party.  If  he  atmek  In  self-defMiie 
only,  and  to  dlnrinlsh  violence  Illegally  naed 
against  him.  and  not  In  vindlctlveness.  Sex  v. 
Ball.  1  Moody,  C.  C.  380. 

Where  an  officer  attempts  to  arrest  a  hack 
driver  by  Jerking  him  from  his  back  and  draw- 
ing his  pistol  on  bim,  however,  and  the  hack 
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driver  shoots  the  officer,  he  la  not  guilty  of  any 
higher  offense  than  manslangbter  If  he  aboon 
'>ut  of  inger  because  of  tbe  attempt  to  pnll  bim 
from  his  hack,  wblch  renders  his  mind  iBcaps- 
hle  of  cool  reflection.  Turn  v.  State  (Tax.  Crlm. 
App.)  77  S.  W.  818. 

And  where  an  officer  waa  publicly  asaaulted 
nnd  shot  at  by  a  person  having  a.  prevlona 
grudge  against  bim.  and  he  returned  ttie  Are 
and  pursued  the  other  to  hli  own  dwelllog 
house.  Into  which  he  forced  his  way,  with  his 
pistol  cocked  In  bis  hand,  before  the  other 
could  close  the  door,  and  waa  there  accidentally 
Hbot  and  killed  by  the  other,  tbe  shooting  was 
not  Juatinable ;  but,  since  tbe  officer's  act  In  at 
templing  to  force  his  way  Into  tbe  other's  honae 
was  without  authority,  and  tbe  act  of  sbootlns 
mnat  have  been  prompted  by  passion  caused  bj 
the  Illegal  act.  It  will  be  manslaughter  only, 
and  not  murder.  State  v.  List,  Houst.  Crlm. 
Sep.  (Del.)  188. 

d.  K*oioledge  of  authoritjf  and  pNrpo«e, 

1.  General  rutea;  n«eet«4ty  of  notice. 

In  cases  of  tbe  killing  of  an  officer,  or  of  an 
assistnut,  in  resistance  of  an  arrest,  a  material 
Inquiry  in  determining  tbe  degree  of  Hie  b«nl* 
cide  Is  whether  the  party  resisting  had  knowl- 
edge or  notice  of  tbe  official  character,  and  of 
tbe  presence,  for  the  exercise  of  official  author- 
ity, of  the  person  killed;  If  tbere  Is  not  sneta 
knowledge  or  notice  the  bomldde  cannot  bt 
more  than  manslangbter,  unless  the  resistance 
la  In  enormous  disproportion  to  the  threatened 
injury.  Brown  v.  State,  100  Ala.  70.  20  Bo. 
103 ;  Robinson  v.  State,  03  Oa.  77,  44  Am.  SL 
Uep.  127.  18  S.  B.  1018 :  Croom  v.  Bute,  85  Oa. 
718,  21  Am.  St.  Bep.  179,  11  S.  B.  1085 ;  State 
V.  Spauldbig,  84  UlttB.  861,  »  N.  W.  798; 
Mackalley'B  Case,  0  Coke,  656. 

And  where  one  kills  an  officer  attempting  to 
arrest  him.  If  there  Is  nothing  from  which  bis 
knowledge  of  tbe  official  character  ot  tbe  on- 
cer might  be  Inferred,  tbe  measure  of  bis  of- 
fense descends  from  murder  into  one  of  the  de- 
srees  of  manslaughter,  rates  v.  People.  32  N. 
Y.  50»;  Croom  v.  State,  85  Oa.  718,  21  Am. 
St.  Rep.  179,  11  S.  E.  103S. 

The  killing  of  an  officer  by  a  peraon  whom 
be  aou^t  to  arrest  Is  mansl&ugfater  only,  where 
such  person  bad  no  notiflcatlon.  either  express 
or  Implied,  and  no  Information,  of  the  officer's 
powers  and  Intentions,  or  of  the  character  tn 
which  he  was  acting ;  otherwise  It  ts  murder. 
Robinson  T.  Bute,  08  Ga.  77,  44  Am.  St.  Bep. 
127.  18  a.  B.  1018. 

And  tbe  rule  that  It  Is  murder  to  kill  a  hu- 
man being  without  authority  of  law,  when  dtm* 
In  the  commission  of  an  act  eminently  danger- 
ous to  others  and  evincing  a  depraved  heart  re- 
Kardlesa  of  human  life,  although  without  any 
premeditated  design  to  effect  tbe  death  of  any 
particular  person.  Is  not  applicable  to  a  case 
In  which  the  accused  ta  suddenly  accosted  by  a 
crowd  of  armed  men  demanding  his  surrender, 
under  circumstances  rendering  tbe  propriety  of 
their  conduct  gravely  questionable.  StrlAUnd 
V.  Bute,  81  Miss.  134,  32  So.  921. 

And  tbe  duty  of  a  peace  officer  to  arrest  m 
person  for  unlawfully  carrying  arms  should  not 
be  given  In  a  charge  to  the  Jury  In  a  prosecutloo 
for  the  killing  of  such  officer  while  he  was 
attempting  to  arrest  such  person,  where  tb* 
officer  did  not  disclose  bis  authority,  and  tbs 
person  killing  bim  did  sot  know-be  was  u  offl- 
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c«r,  or  was  attempting  to  arrest  him,  since, 
undftr  mch  drcamBtances,  be  had  a  rl^t  to 
resist.  Mootgomery  State,  48  Tex.  Crlm. 
Rep.  S(M,  55  U  R.  A.  866,  65  S.  W.  637. 

So,  a  peace  officer,  attempting  to  make  an  ar- 
rest for  anlawfally  carrying  arms,  must  make 
known  to  the  accused  under  what  authority  the 
arrest  Is  made,  though  by  statute  he  baa  the 
power  to  make  the  arrest  wltbont  a  warrant, 
where  It  Is  reqnired  by  statnte,  in  executing 
warrants,  to  make  known  bis  authority ;  and.  In 
case  of  his  failure  to  do  so,  tbe  person  sought 
to  be  arrested  has  tbe  right  to  use  whatever 
force  Is  neeessarr  to  prermt  the  arrest  IW. 

And  wherc'four  persons  went  to  the  home  of 
another  late  at  night,  two  of  them  armed,  de- 
claring that  they  came  to  arrest  him,  and  de- 
manded that  he  throw  up  his  bands,  when  be 
flred  upon  them  and  one  of  them  was  killed,  he 
Is  entitled,  on  a  pnweeutlon  therefor,  to  have 
hli  contention  that  be  Bred  upon  his  assailants 
becaoaa.  of  being  nnlawftilly  restrained  of  bis 
llbertT,  and  was,  therefore,  guilty  of  man- 
slaughter only,  placed  before  the  Jury,  where  it 
la  not  shown  that  he  had  committed  any  wrong, 
or  that  his  assailants  bad  a  warrant  against 
him.  Strickland  t.  State.  81  Miss.  134,  32 
Bo.  921. 

And  where  It  appears  that  tbe  aecased  bad 

escaped  from  Jail  the  day  before  the  homicide, 
where  be  had  been  confined  on  a  charge  of 
larceny ;  and  that  a  person  acting  as  constable 
and  deputy  ataerlll  went  at  night  with  a  posse 
to  arrest  him ;  and  that,  when  the  accused  came 
along  a  path  near  bis  house  and  was  command- 
ed by  tbe  officer  to  bait  and  give  an  account  of 
himself,  be  shot  tbe  officer,  the  night  being 
dark,  tMit  not  so  dark  but  that  be  could  have 
seen  the  sberUT's  posse, — a  refusal  to  Instruct 
the  Jury  that.  If  the  officer  did  not  make  known 
to  the  prisoner,  and  the  prisoner  did  not  know, 
that  be  was  an  officer,  the  offense  was  man- 
slaughter, end  not  murder.  Is  erroneous.  State 
▼.  Alford,  80  N.  C.  445. 

And  where  It  appeared  that  tbe  accused  bad 
been  conllned  In  a  coun^  Jail  on  a  charge  of 
Uiany,  and  had  escaped,  and  that  no  warrant 
wa>  Issued  for  bis  rearrest,  bat  a  deputy  con- 
stable, and  the  deceased,  with  others,  undertook 
his  rearrest :  and  that,  the  accused  being  un- 
aware of  tbe  proximity  of  the  officer,  be  and  bla 
assistant  an ddraly  charged  upon  the  house  where 
accused  was  stopping,  with  arms  in  band,  and 
broke  open  the  door  witbout  warning  or  notice, 
with  their  guns  presented,  when  deceased  was 
shot, — an  Instruction,  In  a  prosecution  there- 
for, that  the  officer  and  bis  posse  migbt  break 
tbe  door  and  use  all  necessary  force  to  make  the 
arrest.  Is  defective,  In  view  of  tbe  manner  in 
which  tbe  arrest  was  made.  In  not  taking  Into 
consideration  the  neeeulty  of  tbe  attacking 
party  giving  notice  of  Its  Intention  In  making 
such  a  sudden  assault,  or  tbe  question  of  the 
use  of  more  force  than  was  necessary  to  make 
tbe  arrest.  Pennington  v.  Com.  21  Ky.  L.  Rep. 
B42,  51  S.  W.  818. 

So,  If  a  person  Is  placed  in  a  posltim  In 
whldi  hia  lite  Is  Imperiled  the  act  of  an* 
other,  and  be  slays  blm,  having  no  notice  of  his 
official  character,  and  the  killing  Is  apparently 
necessary  to  save  his  own  life,  the  killing  Is 
homicide  In  self-defense ;  and  It  does  not  mat- 
ter that  the  deceased  Is  legally  seeking  to  ar- 
rest the  defendant,  where  the  defendant  does 
not  know,  or  have  reasonable  grounds  to  know, 
that  be  la  an  officer ;  and  &  cbargQ  to  that  ef- 
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feet  Is  proper  in  a  prosecution  for  sncb  killing, 
and  that  tbe  defendant  prerenta  the  giving  of 
notice  has  oo  snch  relation  to  his  claim  of  ex- 
emption from  liability,  founded  on  bis  Igno- 
rance and  the  appearance  of  tne  facts  to  him,  as 
to  Justify  a  modification  of  the  charge  by  the 
words,  "provided  the  defendant  did  not,  by  his 
tbreatenlng  and  violent  conduct,  prevent  tbe 
officer  from  making  his  character  and  mission 
known."  Starr  v.  United  States.  1S8  U.  S.  614, 
38  L.  ed.  841,  14  Sup.  Ct.  Rep.  019. 

But  though  it  be  deemed  the  duty  of  an  offi- 
cer to  give  notice  of  an  intention  to  arrest  be- 
fore doing  BO,  tt  doea  not  follow  that.  In  ease 
of  his  failure  to  do  so,  a  homicide  committed  in 
resisting  such  arrest  would  be  either  Jnstlflable 
or  excusable.  The  person  sought  to  be  arrested 
may  not  lawfully  offer  forcible  resistance  to 
such  attempt  to  arrest  him,  until  all  other 
means  of  peaceably  avoiding  It  have  been  ex- 
hausted; and  It  is  only  in  the  lait  axtremlty 
that  the  right  to  nse  a  deadly  weapon  under 
any  circumstances  arises.  People  V.  Carlton, 
116  N.  Y.  818.  22  N.  E.  267. 

And  the  omloslon  of  an  officer  to  exhibit  bis 
warrant,  or  declare  hla  authority  In  making  an 
arrest,  can  do  no  more  than  deprive  hhn  of  tbe 
protection  which  tbe  law  throws  around  Its 
ministers  when  In  tbe  rightful  discharge  of 
their  official  duty,  and  does  not  Justify  the  per- 
son sought  to  be  arrested  In  killing  him  if  the 
apparently  illegal  arrest  can  be  otherwise  re- 
sisted.  State  T.  Fbinney,  42  He.  884. 

Tbe  question  of  the  knowledge  of  a  person 
sought  to  be  arrested  of  the  official  character 
of  tbe  person  seeking  to  arrest  him.  In  a  prose- 
culloa  for  the  kilting  of  such  ii  person  by  tbe 
person  sought  to  be  arrested,  In  resisting  the 
arreat,  Is  one  of  fact  tor  the  Jury.  State  v. 
Grant,  76  Uo.  236. 

2.  Suffleiencu  of  notice. 

The  rule  hae  been  laid  down  that,  to  render 
the  killing  of  an  officer  in  making  an  arrest 
murder,  tbe  officer  ougbt  to  show  at  whose  aalt, 
out  of  what  court,  and  for  what  cause  be  nmkes 
the  arrest,  when  the  party  submits  thereto. 
Mackalley'e  Case,  9  Coke,  65&. 

And  It  has  been  held  that  one  other  than  a 
known  officer,  who  makes  an  arrest  without  a 
warrant,  ought  to  make  known  on  demand 
that  tbe  warrant  exists,  where  It  %  and  that 
be  claims  to  be  acting  under  its  authority,  or 
by  command  of  tbe  officer  who  has  It  In  his 
possession.  Robinson  v.  State.  93  Oa.  77.  44 
Am.  St.  Rep.  127.  18  S.  E.  1018. 

But  the  prevailing  rule  would  seem  to  be  that 
no  particular  form  of  words  Is  necessary  In  a 
notification  by  an  officer,  to  a  person  sought  to 
be  arrested,  of  his  authority  and  the  grounds 
of  the  arrest ;  that  the  Information  Is  sufficient 
It  it  Is  such  aa  to  give  the  accused  person  an 
opportunity  to  submit  In  an  orderly  and  peace- 
able manner  to  tbe  arrest,  and  sncb  that  h« 
knows,  or  as  a  reasonable  man  should  know, 
that  nothing  but  his  orrest  is  sought  and  no 
bodily  harm  Is  intended ;  and  that  In  such  case 
be  cannot  Justify  the  ase  of  deadly  weapons  in 
resistance  of  the  arrest,  even  though  It  is  un- 
lawful. State  V.  Phillips.  118  Iowa.  660,  92  N. 
W.  876 :  State  t.  Spanlding,  34  Hlnn.  301,  25 
N.  W.  798. 

And  that  one  who  Is  about  to  arrest  a  felon 
need  glvt  only  such  notice  of  bla  Intentions,  In 
order  to  make  resistance  unlawful  and  his  kill- 
log  In  making  sncb  rwlstanee  murder,  as  eotdd 
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be  expected  onder  all  tho  clrcomBt«nces  of  the 
case  of  ooe  govproed  by  reason,  good  faith,  aod 
honest  purpose.  Territory  r.  McOlnols  (N.  U.) 
61  Pae.  208. 

Thia  appears  to  be  the  rnla  of  Kudz  t. 
Pbuplr. 

Under  thla  rale  the  act  of  an  officer  maktUR 
as  arrest,  of  reading  hlB  warrant  to  the  person 
arrested.  Is  sutBcleut  nottflcatlon  to  him  of  his 
aatborlty  to  arrest,  and  will  render  resistance 
by  snch  a  peraon  Illegal,  and  make  the  kllllnB  of 
the  officer  by  the  peraon  ■ooght  to  be  arrested 
an  anJustlQable  homicide.  State  t.  Green,  66 
Ho.  631. 

And  a  man  who  goes  to  the  boose  of  another 
to  arrest  him  In  the  daytime  haTtng  hit  con< 
atable's  staff  with  bim,  and  gives  notice  of  his 
business,  sufficlbotly  notifies  the  person  sought 
to  be  arrested  tbat  he  is  acting  in  bla  official 
capacity  to  render  resistance  to  the  arrest  Il- 
legal, where  he  has  before  acted  as  constable 
of  the  parish,  and  is  generally  known  as  such. 
Gordon's  Case,  1  East,  F.  C.  810. 

And  tbe  fact  that  police  officers  wore  tbeir 
uniform  at  the  time  of  arresting  a  felon  upon 
fresh  pursuit,  especially  when  taken  In  concec- 
tlcHi  with  evidence  of  threats  made  against  one 
of  tbe  oflieers,  Is  aufflelent  to  show  notice  of  the 
official  character  of  the  officers,  so  aa  to  render 
It  murder  to  kill  one  of  them  In  resisting  the 
arrest.  State  v,  Evans,  161  Ho.  96,  84  Am.  8L 
Rep.  609,  01  S.  W.  590. 

So,  using  the  words.  In  making  an  arrest,  "I 
arrest  you  In  the  King's  name,"  ts  safficient  no- 
tice that  the  person  Is  an  officer  to  make  bis 
killing  in  resistance  thereto  murder.  Maekal- 
ley's  Case,  9  Coke,  056. 

And  the  statement  made  by  an  officer  to  per- 
sons souKht  to  be  arrested,  "Tou  are  my  prison- 
ers," conatltntes  sufficient  notice  of  bis  char- 
acter as  a  peace  officer  to  prevent  tbe  act  of  one 
of  them  shooting  and  killing  him  from  being 
Justifiable  homicide.  People  v.  Pool,  27  Cal. 
573;  State  v.  Spaaldlng,  84  Minn.  361,  25  N. 
W.  793. 

And  an  announcement  by  officers  to  a  woman 
in  the  house  where  tbe  accused  was  found,  that 
tbey  were  offlcera.  and  came  to  arrest  accused, 
and  had  a  warrant  for  his  arrest.  Is  sufficient  to 
require  submission  on  his  part  to  the  arrest, 
and  to  render  his  resistance  an  unlawful  act,  so 
that  tbe  killing  of  one  of  the  officers  would  M 
murder;  but  a  mere  statement  to  tbe  woman 
that  they  were  offlcera  and  wanted  the  accused 
Is  not  snfflclent ;  aud  where,  on  a  prosecution 
for  such  homicide,  there  la  conflicting  evidence 
to  the  effect  that  tbe  statement  was  made  in 
each  way,  the  question  should  be  aubnltted  to 
the  determination  of  tbe  Jury.  Brown  State, 
109  Ala.  78,  20  So.  103. 

Nor  baa  a  perBon  sougtit  to  be  arrested  a  right 
to  shoot  the  officer  seeking  to  make  the  arrest, 
because  of  failure  of  tbe  latter  to  give  express 
notice  of  his  purpose  to  arrest  before  getting 
near  enough  to  make  the  capture.  Thomas  v. 
State,  91  Oa.  204,  18  8.  B.  305. 

And  where  a  person  la  sought  to  be  arrested 
on  an  escape  warrant,  and  be  refuses  to  sur- 
render, and  with  axe  In  hand  swears  to  kill  the 
Drat  man  who  enters  his  boose,  and  upon  the 
entry  of  an  officer  after  giving  notice  that  he 
oomea  as  sueh,  and  not  as  a  mere  trespasser, 
he  kills  htm  with  the  axe  In  making  such  re- 
^tance  afler  such  notice,  be  does  It  at  bis  own 
peril,  acting  deliberately  In  defiance  of  tbe 
ordinary  course  of  Justice ;  and  It  Is  no  excuse. 
In  a  prosecution  for  tbe  murder,  to  say  that  be 
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did  not  know  or  believe  that  the  officer  came 
armed  with  the  proper  authority.  Cartis*s  Case, 

Post.  C.  L.  135. 

A  statement  by  an  officer  seeking  to  make  an 
arrest,  of  "Hands  up,"  or  "Hands  up;  I  want 
you,"  emphasized  with  rifles,  shotguns,  and  re- 
volvers, though  addressed  to  persons  charged 
with  burglary,  however,  is  not  aucb  aa  will  war- 
rant a  conviction  against  them  for  murder  In 
tbe  first  degree  for  killing  tbe  officer  in  making 
a  reesonabie  resistance,  proportioned  to  the  dan- 
ger to  be  avoided,  since  tbey  are  entitled  to  the 
protection  of  law  and  a  trial  in  due  course  of 
criminal  procedure,  and  If  exposed,  or  If,  as  rea- 
sonable men  In  view  of  the  display  of  fores 
against  them,  they  believe  themselves  to  be  ex- 
posed, to  personal  violence,  tbey  have  a  right  to 
resist.  State  v.  rhllllps,  118  lowa.  660,  92  N. 
W.  876. 

And  where  a  white  officer,  with  a  gun  and  a 
posse,  but  without  a  warrant,  attempted,  at 
night,  to  arrest  a  negro  felon  In  tbe  dwelling  of 
bis  father,  and  the  only  wordk  used  by  the  offi- 
cer Indicating  his  official  chataeter  or  purpose 
to  arrest  were,  "Tou  are  mine,"  or,  "Tou  are 
my  meat,"  and  the  negro  thereupon  killed  the 
officer,  and  the  question  In  tbe  case  In  tbe  prose- 
cution therefor  Is  as  to  whether  or  not  It  was 
murder  or  manslaughter,  and  whether  tiie  con- 
duct and  language  of  tbe  officer  gave  sufficient 
notice  of  a  purpose  to  arrest  for  a  felony,  ratber 
than  to  molest  by  mere  violence  for  some  law- 
less object,  both  expressions  should  be  recited 
In  charging  tbe  Jury  ;  since  to  say.  when  armed, 
to  a  man.  that  he  Is  your  meat,  la  suggestive  of 
slaughter,  and  calculated  to  nuke  blm  overlook 
any  probability  th»t  you  merely  intend  to  ar- 
rest blm.  and  provoke  him  to  treat  yon  aa  If 
vou  had  come  for  something  else.  Croom  v. 
SUte.  85  tia.  718,  21  Am.  St.  Bep.  179,  11  S. 
C.  1035. 

The  question  whether  an  officer  about  to 
make  an  arrest,  who  was  killed  In  resistance 

of  tbe  arrest,  gave  sufficient  notice  of  bis  offi- 
cial character  and  Intent,  Is  one  of  mixed  law 
and  fact  to  be  determined  relatively  by  tbe  Jury 
under  proper  Instructions.  Territory  v.  Me- 
Glnnls  (N.  M.)  61  Pae.  208. 

8.  WJie»  ttoffoe  may  be  dfapensetf  with. 

While  It  Is  tbe  duty  of  an  officer  attempting 
to  arreat  to  make  known  bis  purpose  and  tbe 
capacity  in  which  he  acta.  If  that  purpose  and 
rhst  capacity  arc  krown  to  the  party  when  the 
arrest  Is  attempted,  and  the  arrest  Is  otherwise 
legal,  submission  to  It  la  a  duty,  and  resistance 
Is  unjnstlflable,  tbou^  no  notice  Is  given ;  and 
If,  in  making  such  resistance,  tbe  person  souf^t 
to  be  arrested  kills  the  policeman  seekhsg  to 
arrest  bim,  such  killing  Is  nnlawful.  Tiner  v. 
State,  44  Tex.  128;  Appleton  v.  State,  61  Ark. 
.■VOO,  SS  8.  W.  1066;  Robinson  v.  State.  93  Oa. 
77,  44  Am.  St.  Rep.  127,  IS  S.  E.  1018 ;  State 
V.  Gay,  18  Mont.  51,  44  Pac.  411 ;  State  v.  An- 
derson, 1  fllll.  L.  827;  Kex  v.  Howartb.  1 
Uoody,  C.  C.  207. 

In  inch  case  tbe  actions  of  the  person  sought 
to  be  arrested  are  equlvslmt  to  an  intentional 
resistance  of  lawful  authority,  wblch  dispenses 
with  the  ceremony  of  disclosing  the  official  char- 
acter of  tbe  officer  and  tbe  reason  fOr  tbe  ar- 
rest, so  that  failure  to  perform  It  does  not  af- 
fect the  criminality  of  the  killing  of  the  officer 
or  a  member  of  bis  posBe.  Stats  v.  Qay,  18 
Mont.  61,  44  Pac.  411. 

And  killing  an  officer  who  attsmntcd  to  ar- 
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rest  the  person  doing  the  klUfaiK  la  murder, 
thoTvb  tbe  oncer  tutd  no  warrant,  and  tbongA 
the  man  had  done  nothing  for  which  be  wae 
liable  to  be  arrested.  If  the  officer  bad  a  charge 
against  blm  for  felony  and  be  knew  blm  to  be 
an  idlceT,  though  the  offlcer  did  not  notlty  him 
of  the  charge.  Bez  t.  Woolmer,  1  Uoodj,  C.  C. 
384. 

So,  belief,  or  reaeonable  grounds  for  belief, 
SB  to  the  purpose  and  official  character  of  tbe 
offlcer.  Is  equivalent  to  knowledge,  and  dle- 
penaea  with  notice.  Croom  v.  State,  85  Ga.  718, 
21  Am.  St.  Bep.  178,  11  8.  B.  1036 ;  Boblnson 
T.  Btate,  98  tia.  77,  44  Am.  SL  Rep.  127.  18  8. 
E.  1018. 

And  a  person  accused  of  stealing  a  barrel  of 
oil,  who  had  locked  It  up  upon  his  premises  and 
knew  that  officers  had  found  it  there,  and  that 
they  were  looking  for  blm,  and  who,  after  shoot- 
ing an  officer  who  attempted  to  arrest  him,  went 
away  and  concealed  himself,  cannot  be  said  to 
haTC  had  no  knowledge  of  the  official  character 
of  the  offlcer,  or  of  the  reasons  for  the  attempt- 
ed arrest,  so  as  to  furnish  excuse  or  palliation 
for  the  klllhig.  People  t.  Wilson,  66  Mich.  606, 
21  N.  W.  905. 

And  where  a  person  had  broken  Jail  and  was 
overtaken  by  the  sheriff  and  assistant,  and  knew 
the  sheriff  both  personally  and  officially,  and 
tbe  sherlDt  demanded  bis  surrender,  and  he 
knew  that  the  sheriff's  purpose  was  to  effect  his 
arrest,  and  he  saw  his  assistant  In  company 
with  hbn  and  their  concerted  mOTemmts,  and 
the  asBlstant  demanded  of  him  that  he  drop  his 
gun,  be  cannot  claim  that  killing  the  aaslstant 
was  manataughter,  and  not  murder,  because 
neither  the  sheriff  nor  the  aaalstant  had  1^  ex- 
press words  statsd  to  him  that  the  assistant 
was  tbere  as  such.  State  Shaw,  73  Vt.  149. 
50  Atl.  863. 

And  It  has  been  held  that  a  public  bailiff  need 
not  show  his  warrant  in  making  an  arrest,  al-- 
though  It  la  demanded.  In  order  to  make  the 
killing  of  him  In  resistance  vt  the  arrest  mur- 
der ;  and  a  special  bailiff  need  not  do  so  nnless 
It  is  demanded.   Mackalley's  Case,  9  Coke,  65b. 

So,  where  the  person  charged  is  taken  In  the 
eommlaslon  of  tbe  offense,  the  offlcer  seeking  to 
arrest  him  Is  not  required  to  notl^  him  of  hia 
authority,  or  of  the  canse  for  arrest.  In  order 
to  render  hta  killing  mnrder.  Lewis  t.  State, 
S  Bead,  127. 

And  If  upon  a  sudden  affray  a  sheriff,  or  bis 
bailiffs,  or  constable,  or  other  offlcer,  comes  by 
authority  of  law  to  soppreee  it  and  preserve  the 
peace,  and  snch  offlcer  or  any  of  hla  asaistanta  ' 
Is  killed  in  resisting  such  effort,  the  killing  Is 
mnrder,  although  the  person  doing  It  does  not 
know  the  party  killed.  Tang's  Case,  4  Coke, 
40a. 

And  where  gamekeepers  find  poachers  in  a 
wood  they  need  give  no  Intimation  by  words 
thjit  they  Intend  to  apprehend  them ;  tbe  cir- 
cumstances are  sufflclent  notice.  And,  if  a 
poacher  sees  a  man  running  after  him,  he  may 
fairly  presume  that  he  is  going  to  apprehend 
him,  and  is  not  entitled  to  resist.  Bex  t.  Davis, 
7  Car.  *  P.  780 ;  Bez  v.  Payne,  1  Moody,  C.  C. 
378. 

Nor  is  It  necessary  to  notify  a  felon  for  what 
he  Is  arrested  in  order  to  make  it  murder  on  his 
part  to  kill  an  offlcer  In  resisting  the  arrest, 
where  the  arrest  is  made  on  fresh  pursuit. 
State  T.  Evans,  161  Mo.  95,  84  Am.  8t  Kep. 
669,  01  S.  W.  590;  State  v.  Howry,  37  Kan. 
369,  15  Pac.  282 ;  Lewis  v.  State,  8  Head,  127. 

And  where  the  statute  makes  It  a  felony  for 
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any  person  lawfully  confined  In  the  penitentiary 
to  escape  therefrom.  It  Is  no  excuse  or  Justifi- 
cation on  the  part  of  an  escaped  convict,  who 
kills  a  person  attempting  to  arrest  blm,  that 
he  was  not  notified  or  aware  of  the  purpose  of 
the  perstm  killed  in  pursuing  him.  State  t. 
Craft,  164  Mo.  631,  05  8.  W.  280. 

And  where  three  men  had  robbed  two  iti^ 
coaches,  end,  while  Seeing,  were  ovn-taken  1^ 
a  deputy  sheriff,  and  found  In  a  room,  and  were 
Informed  by  him  that  they  were  his  prisoners 
and  commanded  to  surrender,  whereupon  one  of 
them  shot  him,  It  cannot  be  claimed  that  the 
homicide  was  Jtiatlfiable  because  he  did  not,  at 
the  time  he  attempted  to  arrest  them,  inform 
them  In  terms  of  his  official  character  or  the 
cause  for  the  attempted  arrest  People  v.  Pool, 
27  Cal.  573. 

And  In  such  case  evidence  of  the  robbery  is 
admissible,  on  a  prosecution  for  tbe  homldde, 
to  establish  a  condition  or  circumstances  from 
which  tbe  robbers  would  be  deemed  to  have 
sufficient  notice  that  their  pursuers  were  offi- 
cers of  tbe  law,  or  citlisens  in  pursuit  of  them  as 
male&ctors.  /Md. 

But  while,  on  the  commission  of  s  felony,  a 
private  citizen  making  a  fresh  pursuit  on  relia- 
ble Information  may  arrest  the  felon,  in  making 
the  arrest  he  must  give  notice  of  his  purpose  to 
arrest  for  the  felony  In  order  to  make  it  mur- 
der to  kill  in  resistance  of  such  arrest.  Brooks 

Com.  61  Pa.  352,  100  Am.  Dec.  646. 

A  pursuit  is  fresh,  bo  as  to  warrant  the  ar- 
rest of  a  felon  without  notifying  him  for  what 
he  Is  arrested,  so  that  resistance  to  the  arrest 
would  be  unlawful,  and  killing  of  the  officer 
In  doing  so  would  he  murder,  where  not  more 
than  twenty  or  twenty-flve  minutes  elapses  be- 
tween the  time  the  pursuit  begins  and  tbe  time 
of  the  apprehension.  State  v.  Evans,  161  Mo. 
95,  84  Am.  St.  Kep.  669,  61  S.  W.  580. 

So,  if  a  person  sought  to  be  arrested  killed 
the  offlcer  who  was  about  to  arrest  bim,  be  is 
guilty  of  murder,  though  the  offlcer  did  not  use 
words  of  arrest,  or  express  hla  Intention  of 
making  au  arrest,  where  there  was  no  time  to 
do  BO,  and  the  statement  was  not  demanded. 
I'ew's  Case,  Cro.  Car.  183;  Mackalley's  Case, 
9  Coke,  65&;  Lewis  t.  State,  8  Head,  127. 

And  where  an  escaped  felon  arrayed  himself 
against  organized  society,  defying  civil  author- 
ity, with  arms  in  his  bands  to  resist  arrest,  and 
with  an  armed  ally  In  tbe  person  of  another, 
both  having  their  weapons  ready  for  Instant 
use,  and  havhig  reason  to  know  that  persons 
whom  they  met  were  In  pursuit  of  him  for  tbe 
purpose  of  arresting  him  and  sending  him  to 
the  penitentiary  from  which  he  escaped,  be  is 
responsible  for  killing  one  of  the  persons  so 
seeking  him,  without  reference  to  which  of  the 
parties  shot  first,  or  to  whether  or  not  tbe  par- 
ties seeking  blm  had  announced  their  Intention 
to  arrest  him ;  since,  in  his  attitude,  neither  an 
offlcer  nor  a  citizen  seeking  to  arrest  him  was 
bound  to  take  any  risk  of  being  shot  first.  Tol- 
bert  V.  State,  71  Miss.  179,  42  Am.  St.  Bep.  454, 
14  So.  462. 

And  persons  sought  to  be  arrested  for  n  felony 
cannot  escape  fall  remonslMIIty  for  killing  one 

of  the  persons  seeking  to  arrest  them  because 
they  were  not  notified  of  tbe  cause  of  tbe  ar- 
rest, as  required  by  Utah  Comp.  Laws,  |  4859, 
providing  that  the  person  making  an  arrest 
must  Inform  the  person  to  be  arrested  of  the 
Intention  to  arrest  him,  of  the  cause  of  tbe  ar- 
rest, and  the  authority  to  make  lt,.^eept  when 
the  person  to  be  arrest^^^^a^^ua^^^^  |l^ 
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the  eommlSBlon  of,  or  ao  attempt  to  commit, 
the  offense,  or  Is  pursued  Immediately  after  Its 
commlsslun  or  after  an  escape,  where  at  the 
time  of  the  kllllD?  the  accused  was  first  seen 
with  his  rifle  leveled  at  one  of  the  pnrsuers, 
when  another  shot  at  him  to  save  the  other's 
life,  and,  before  »nj  opportnnl^  to  sire  any 
Information,  both  commenced  shootlnfr,  and  eon- 
tinned  to  shoot  until  they  had  Ulled  deceased. 
People  T.  Coughlln,  18  Utah,  58,  44  Pac.  94. 

Nor  Is  It  necessary  that  the  cause  of  arrest 
should  have  been  stated  when  the  intention  to 
arrest  was  announced,  and  the  accused  made  no 
demand  for  the  cause.  State  v.  Anderson,  1  HII], 
L.  S2T. 

And  where  a  Talfd  ordinance  asalnst  the  ob- 
struction of  streets  by  persons  standing  on 
tbem  exists.  It  Is  no  excuse  or  Justlflcatlon, 
which  will  affect  the  degree  of  the  criuw,  of  a 
lonnger,  who  killed  an  offleer  attempting  to  en- 
force the  ordinance,  that  an  order  directing  the 
enforcement  of  such  ordinance  had  not  been 
turonght  to  the  knowledge  of  the  accused.  Car- 
ter V.  State,  22  Fls.  663. 

See  also,  on  this  subject.  Brooks  v.  State,  114 
Ga.  6.  38  S.  E.  877,  aupra,  IV.  b,  S,  (a)  ;  Starr 
T.  United  States,  1S8  U.  8.  614,  38  L.  ed.  841, 
14  Bop.  Ct.  Bep,  919,  Mupra,  IV.  d,  1. 

4.  Hefiual  to  ttale  authoiitp  on  demand. 

Where  an  arrest  Is  made  by  a  party  not  < 
known  to  be  an  oflIcer,.who  refuses,  on  demand, 
to  exhibit  his  prec^t  or  declare  bis  authority, 
and  resistance  Is  made,  and  death  results  to 
the  officer  from  such  reslstasce,  snch  killing 
Is  not  Justifiable,  but  Is  manstaugbter  only. 
State  V.  I'binney,  42  Me.  384. 

And  where  an  officer  seeking  to  make  an  ar- 
rest simply  tells  the  defendant  that  he  has  a 
warrant  for  him,  and,  when  defendant  asks  to 
see  It,  refuses,  saying  he  Is  not  bound  to  show 
It,  and  at  once  seizes  him  and  Jerks  him  to  the 
door  of  the  house  In  which  he  makes  the  arrest, 
and  the  defendant  kills  the  officer  In  reslstlug 
the  arrest,  a  charge  In  the  prosecution  therefor, 
that.  If  the  defendant  drew  his  pistol  with  In- 
tent to  kill,  and  if  death  ensued.  It  Is  murder, 
f s  erroneous.  Drennan  v.  People,  10  M  Icb . 
169. 

And  where  a  person  sooght  to  be  arrested 
acts  In  good  faith  In  demanding  the  authority 
of  the  person  attempting  the  arrest,  and  la  re- 
sisting the  arrest  upon  refusal  to  state  It,  hon- 
estly believing  the  other  person  Is  making  a 
totally  unauthorized  assault  upon  bim,  and  the 
other  makes  the  tirst  demonstration  with  a 
deadly  weapon  thus  putting  him  In  danger  of 
life  and  limb,  the  killing  of  him  may  be  Jiutl- 
Dable.  Robinson  v.  State,  93  Ga.  77.  44  Am.  St. 
Kep.  127.  18  S.  E.  1018. 

And  while  a  prisoner  who  had  been  arrested 
on  a  warrant  by  an  officer  and  had  escaped,  and 
had  questioned  the  officer's  authority,  is  not 
entitled,  upon  rearrest,  to  demand  the  authority 
of  the  officer  to  the  Bame  extent  that  he  would 
have  been  had  he  not  escaped,  be  may  demand 
his  authority,  and  upon  refusal  to  give  It  treat 
It  as  an  Illegal  arrest.  State  v.  rblnney.  42 
He.  8S4. 

Bat  a  demand  of  a  person  sought  to  be  ar- 
rested, for  the  authority  of  the  person  seeking 
to  arrest  him.  which  was  a  mere  pretense  made 
when  he  really  knew,  or  ought  to  have  known, 
why  the  other  was  attempting  to  arrest  him. 
and  the  refusal  of  the  othn-  to  state  such  an- 
thorltr.  gave  no  right  to  resist;  and  such  de- 
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mand  and  refusal  have  no  effect  upon  bis  guilt, 
where  he  kills  the  person  seeking  to  apprehend 
him.  Koblnson  v.  State,  93  Ga.  77,  44  Am.  St. 
Kep.  127,  18  S.  B.  ^018. 

V.  General  rvle  te  vote  of  mlawful  arrett. 

While  a  man  Is  not  Jnstlfled  In  killing  In  de- 
fense against  an  Illegal  arrest  of  an  ordinary 
character,  the  law  sets  such  a  high  value  upon 
the  liberty  of  the  citizen  that  an  attempt  to  ar- 
rest him  unlawfully  Is  esteemed  a  great  provo- 
cation,— such  as  may  reduce  a  killing  In  resist- 
ance of  such  an  arrest  to  manslaughter.  Miller 
V.  State,  82  Tex.  Crlm.  Rap.  S19,  20  8.  W. 
1108;  K*  parte  Sherwood,  29  Tex.  A^.  884, 
15  S.  W.  812;  Jones  v.  State,  26  Tex.  App.  1, 
8  Am.  St.  Rep.  454,  0  8.  W.  63 ;  Dyson  v.  State, 
14  Tex.  App.  454 ;  Noles  v.  State.  26  Ala.  31, 
62  Am.  Dec.  711;  Brooks  v.  Com.  61  Pa.  352, 
100  Am.  Dee.  645 ;  King  v.  Adey,  1  Leach, 
C.  L.  206. 

And  as  a  general  rule  It  Is  not  murder,  but 
msnalaughter.  to  kill  an  officer  or  other  person 
to  prevent  an  Illegal  arrest.  State  v.  Oliver, 
2  llonst.  (Del.)  585;  Roberson  v.  State,  43 
Pla.  1S6,  52  L.  R.  A.  751,  29  8a  036 ;  Thomas 
V.  State,  91  Ga,  204,  18  8.  E.  305 ;  Rafferty  t. 
I'eople,  60  III.  Ill,  18  Am.  Rep.  601,  72  111. 
37;  Com.  v.  Carey,  12  Cush.  246;  Com.  v.  Mc- 
laughlin. 12  Cush.  016;  Johnson  v.  State,  S 
Tex.  App.  43;  AlfOrd  v.  State.  8  Tex.  App. 
545 ;  Ledbetter  v.  State,  23  Tex.  App.  247,  5 
8.  W.  226 ;  Menly  v.  SUte,  26  Tex.  App.  274, 
8  Am.  St.  Rep.  477,  9  S.  W.  603 ;  James  v. 
State,  44  Tex.  314  ;  Briggs  v.  Com.  82  Va.  554 ; 
Muscue  V.  Com.  86  Va.  443,  10  S.  E.  534  ;  State 
V.  Symes,  20  Wash.  484,  55  Pac.  626:  United 
States  V.  Travers.  2  Wheeler,  C.  C.  490,  Fed. 
Cas.  No.  10,537 ;  Rex  v.  Kelte.  1  Ld.  Raym.  138. 
,  Unless  the  evidence  shows  previous  or  ex- 
press malice.  Raferty  v.  People,  69  111.  Ill, 
18  Am.  Rep.  601,  72  111.  37;  State  v.  Oliver. 
2  Houat.  (Del.)  585 ;  Muscoe  v.  Com.  66  Va. 
443.  10  B.  B.  534 ;  Brl^  v.  Com.  82  Va.  654. 

And  In  case  of  arrest  without  authority  It  Is 
Immaterial  whether  the  slayer  knew  of  the  un- 
lawful character  of  the  proposed  srrest  or  not. 
Alford  V.  State,  8  Tex.  App.  545 ;  Cortez  v. 
State.  44  Tex.  Crlm.  Rep.  169,  09  8.  W.  536. 
overruling  In  effect,  jMrts  Sherwood,  29  Tex 
Crlm.  Rep.  334,  15  8.  W.  812. 

And  where,  In  a  prosecution  for  homicide, 
the  mere  tact  of  an  Illegal  arrest  attempted  or 
consummated  appears,  If  the  one  suffering  It 
killed  the  officer  or  person  arresting  him,  wheth- 
er with  a  deadly  weapon  or  by  other  means, 
lie  may  rely  on  the  presnnyitlon  that  his  mind 
was  becloaded  by  passion.  Briggs  v.  Com.  82 
Va.  664. 

Thus,  though  a  homicide  Is  voluntary.  It  can- 
not be  more  than  manalaughter  where  It  was 
provoked  by  unlawful  violence  and  the  display 
of  deadly  weapons  to  compel  sabmlsslon  to  an 
unlawful  arrest.  People  v.  Burt,  51  Mich.  lOS, 
16  N.  W.  378. 

And  an  attempt  Illegally  to  arrest  a  man  Is 
sufficient  to  reduce  the  killing  of  the  person 
making  the  attempt,  by  the  person  sought  to  be 
arrested  to  manslaughter,  though  the  arrest  was 
not  actually  made,  and  thoufl^  the  accused  had 
armed  himself  with  a  deadly  weapon  to  resist 
Buch  attempt,  where  be  was  In  such  a  situation 
BB  to  be  unable  to  escape  from  the  arrest.  Rex 
v.  Thompson,  1  Hoody,  C.  C.  80. 

So,  Uank  warrants  signed  mglstnte, 
and  put  Into  the  han^^^^fdf^iaf©^^!^' 
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flDd  flUed  out  by  him,  and  naed  as  ]«kbI  process 
with  whicb  to  mtke  arrests,  with  fall  knowl- 
«djte  that  th«7  were  so  pat  In  use  withoat  the 
required  r«th  and  In  Tlolatlon  of  law,  are  ebso- 
lately  rold :  and  where  an  officer  seeks  to  make 
an  arrest  under  such  a  warrant,  and  the  person 
•ou^t  to  be  arrested  kills  him.  the  killing  Is 
tnanslaasiiler  only,  and  not  mnrder.  Rafferty 
T.  I'eople.  ttO  111.  Ill,  18  Am.  Bep.  601. 

And  a  warrant  for  horse  stealing,  issued  for 
the  arrest  of  John  Smith,  altered,  apparently, 
by  the  officer  havlnir  It  In  charffe  by  writing  In 
the  name  of  the  person  he  sought  to  arrest  In 
brackets  after  tbe  name  of  John  Smith,  does 
not  authorize  the  arrest  of  the  person  whose 
name  In  thus  written  In,  any  such  Interlineation 
heing  a  fraud  and  a  nullity ;  and.  If  the  officer 
attmptB  to  arrest  such  peraon,  and  la  slain  In 
the  attempt,  or  after  the  arrest  Is  made,  the 
homicide  Is  manslaughter,  and  not  mnrder.  Al- 
ford  T.  State,  8  Tex.  App.  646. 

And  the  rule  Is  the  same  where  an  officer  at- 
tempts to  arrest  a  party  under  a  warrant  hav- 
ing no  seal.  In  Jurisdictions  In  which  a  seal  Is 
necessary  to  Its  validity,  and  the  party  sou^t 
to  be  arrested  kills  him  in  reslating  the  arrest. 
Tackett  T.  Bute,  3  Yerg.  392,  24  Am.  Dec. 
S82. 

8o,  neither  at  common  law  nor  under  the 
atatutes  of  Texas  has  a  sheriff  any  Jurisdiction 
to  make  on  arrest  beyond  the  borders  of  his 
connty,  and  In  case  of  his  attempt  to  do  so,  and 
«f  his  being  kilted  in  the  attempt  by  the  person 
aoiight  to  be  arrested,  the  killing  would  be  man- 
slaughter, and  not  murder.  Jones  t.  State,  26 
Tex.  App.  I,  8  Am.  St.  Rep.  454,  9  S.  W.  63. 

And  the  fact  that  a  man  la  assisting  In  nn- 
^  lawfully  detaining  a  person  In  prison  Is  suffl- 
'  clent  provocation  to  make  the  killing  of  him  by 
/  a  third  person  manatanghter  only,  though  the 
person  detained  is  a  stranger  to  the  person  do- 
ing the  killing,  and  though  the  person  doing  the 
Ultlng  does  not  know  that  the  detention  Is 
'unlawful.    Queen  t.  Tooley,  2  Ld.  Raym.  1296. 

And  where  the  ofOcera  of  a  city  arrested  a 
person  as  a  vagrant  under  a  city  ordinance,  and 
afterwards  discharged  him  upon  his  promise  to 
leave  the  city,  which  was  broken,  whereupon 
he  was  again  arrested  without  a  warrant  undw 
an  order  from  the  head  of  the  police,  and  he 
'killed  the  officer  In  resisting  the  arrest,  the 
Itreach  of  his  promise  to  leave  the  city  furnishes 
no  Jiistlflcntlon  for  his  arrest  without  a  war- 
rant, and  the  killing  Is  no  more  than  man- 
slaughter; but  If  tbe  arrest  was  made,  not  be- 
'Canae  of  the  breach  of  the  promise,  bat  because 
he  was  at  the  time  a  vagrant  within  the  mean- 
ing of  the  city  ordinance,  the  arrest  waa  legal, 
and  the  killing  is  murder.  Roberts  v.  State,  14 
Uo.  138,  55  Am.  Dec.  97 ;  Jones  t.  State,  14  Mo. 
-412 ;  utate  v.  Roberts,  IB  Mo.  28. 

So.  military  and  naval  ofilcers,  when  acting 
without  authority,  are  to  be  treated  as  private 
'Citizens,  and  are  responsible  as  such ;  and  where 
an  ofhcer  of  a  war  ship  attempted,  without  spe- 
cial warrant,  to  impress  seamen  of  a  merchant 
vessel,  and  was  killed  In  the  attempt,  tbe  of- 
fense is  nothing  more  than  manslaughter.  The 
Pitt  Packet,  4  Boston  L.  J.  369. 

And  a  man  who  Illegally  arrests  a  woman, 
though  she  had  been  in  his  custody  before,  does 
not  act  as  constable,  but  as  a  common  oppres- 
sor, and  the  act  furnishes  a  sufficient  provoca- 
tion to  make  the  killing  of  tbe  constable  man- 
slaughter only :  and  the  provocation  extends  to 
•others  besides  the  person  arrested,  entitling 
them  to  take  her  part  out  of  compassion,  shtee, 
46L.R.  A. 


where  the  liberties  of  the  subject  are  Invaded, 
ft  1b  a  provocation  to  all  the  subjects.  Qaeea 
T.  Tooley.  2  Ld.  Etaym.  1296. 

But.  In  order  that  an  unlawful  arrest  shall 
reduce  a  killing  to  prevent  it  from  murder  to 
manslaughter,  sudden  passion  must  have  existed 
in  the  mind  of  the  slayer  at  the  Hme,  arising 
therefrom.  Miller  v.  State,  31  Tex.  Crlm.  Rep. 
6U9,  37  Am.  St.  Rep.  836,  21  S.  W.  926; 
Brooks  V.  Com.  61  Pa.  352,  100  Am.  Dec.  645. 

A  persou  sought  to  be  Illegally  arrested,  who 
kills  the  person  seeking  to  arrest  him,  is  ex- 
cused to  the  extent  only  that  it  Is  presumed  he 
acts,  not  with  malice,  but  from  the  excitement 
of  the  moment.  Reg.  v.  Chapman,  12  Cox,  C. 
C.  4. 

If  the  killing  of  on  officer  making  an  Illegal 
arrest  was  the  runlt  solely  of  suddoi  passion 
provoked  by  the  unlawfulness  of  the  arrest,  the 
olfense  Is  manslaughter;  but  if  It  was  from  pre- 
meditated design.  It  Is  murder.  Sober  son  v. 
State.  48  Fla.  156,  52  L.  R.  A.  751,  28  So.  535 ; 
Brooks  v.  Com.  61  Pa.  362,  100  Am.  Dee.  64B ; 
Brlggs  V.  Com.  82  Va.  554. 

And  a  finding  of  malice  Is  Justified  where  it 
appears  that  the  accused  shot  after  retreating 
a  short  distance,  when  there  waa  no  longer 
reason  to  do  so  In  order  to  free  himself.  Brlggs 
V.  Com.  82  Va.  664. 

So,  In  King  v.  Adey,  1  Leach,  C.  h.  206,  la 
which  a  peace  officer  sooght  to  arrest  a  man 
upon  an  Illegal  warrant,  and  a  woman  with  blm, 
with  whom  be  had  cohabited,  and  he.  In  a 
transport  of  passion,  killed  the  peace  officer,  it 
was  held  by  three  of  the  Judges  to  be  murder, 
and  not  manslaughter ;  but  tbe  question  waa 
afterwards  argued  In  tbe  excheqner  ebunber  be- 
fore ten  of  tbe  Judges,  but  no  decision  ever  ap- 
pears to  have  been  rouSered.  and  tbe  prisoner 
lay  eighteen  months  in  Jail,  and  was  then  W«- 
c barged. 

VI.  Remittance  to  uiHawful  arr«»t. 
a.  Right  of. 

It  an  officer,  withoat  lawful  authority  or  Just 
cause,  arrests  a  person,  there  is  an  illegal  as- 
sault, which  such  person  has  a  ri^t  at  once  to 
resist  and  prevent.  Stockton  v.  SUte,  20  Tex. 
772 ;  Mlera  v.  State,  84  Tex.  Crim.  Rep.  161,  53 
Am.  St.  Rep.  705,  29  S.  W.  1074;  Miller  v. 
State.  81  Tex.  Crlm.  Rep.  609,  87  Am.  St  Rep. 
836.  21  8.  W.  925;  Nolee  v.  Sute,  26  Ala.  31, 
62  Am.  Dec  711. 

A  person  may  resist  an  nnlawful  attempt  to 
arrest  him,  and.  If  necessary,  rather  than  sub- 
mit, he  may  lawfully  kill  the  person  making  It. 
Slmmerman  v.  State,  14  Neb.  568,  17  N.  W. 
115;  State  v.  Scheele,  57  Conn.  307.  14  Am.  St. 
Rep.  106,  18  Atl. -256;  Roberaon  v.  State,  48 
ria.  166,  52  L.  B.  A.  751,  29  So.  685 ;  Cre^htoa 
T.  Com.  83  Ky.  142,  4  Am.  St.  Hep.  143 ;  Wright 
T.  Com.  85  Ky.  128,  2  S.  W.  904 ;  Miers  v.  SUte, 
34  Tex.  Crfm.  Rep.  161,  53  Am.  8t  Rep.  705. 
29  8.  W.  1074 ;  Stockton  v.  State,  2S  Tex.  772 ; 
Boss  V.  State,  10  Tex.  App.  455,  88  Am.  Rep. 
648. 

And  If  the  death  of  a  person  seeking  to  make 
an  Illegal  arrest  results  from  the  resistance  by 
lawful  measures.  It  Is  excusable  homicide.  State 
V.  Scheele,  67  Conn.  307,  14  Am.  St  Rep.  106, 
18  Atl.  266. 

If  the  authority  to  make  an  arrest  la  want- 
ing tbe  peraon  attempting  It  Is  a  trespasser, 
and  tbe  person  arrested  can  resist  regardless  of 

hla  knowlsdge  that  the  arrest 
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inch  force,  only,  as  Is  necessary  to  prerent  tbe 
arrest,  or  to  free  himself  from  snch  Illegal  re- 
straint ;  and.  If  tie  uses  no  more  force  than  Is 
reasonably  necessary  to  prevent  the  arrest,  or 
free  himself  from  the  Illegal  restraint,  Ife  Is 
guilty  of  uo  oflesse.  Cortez  t.  State,  44  Tex. 
Crim.  Itep.  169,  69  S.  W.  580 ;  Dyson  v.  Stale. 
14  Tex.  App.  454 ;  Williams  y.  State,  44  Ala. 
41. 

And  a  person  soagbt  to  be  Illegally  arrested 
la  not  boand,  before  realatbig  aueb  arrest,  even 
to  kllliog,  to  give  warning  to  the  person  at- 
tempting to  arrest  him.  Bex  t.  Thompson,  1 
Moody,  C.  C.  80. 

And  an  Instruction,  In  a  prosecatloa  for  kill- 
ing an  ollicer  seeking  to  make  an  arrest,  that. 
If  the  arrest  waa  illegal,  the  defendant  had  the 
right  to  resist  the  same,  and  nse  all  force  rea- 
sonably necessary  to  resist  the  arrest.  Is  not 
objectionable  for  fallnre  of  the  court  to  define 
•force."  Montgomery  v.  State  (Tex.  Crim. 
App.)  77  S.  W.  788. 

And  where  two  brothers  were  qoletly  and 
peaceably  walking  along  a  street,  and  a  third 
person,  without  any  pretense  of  being  an  of- 
ficer, and  without  authority  or  claim  of  author- 
ity, drew  a  pistol,  and  with  loud  oatbs  rushed 
upon  one  of  them  commanding  him  to  bold  up 
bis  hands,  and  seized  him  by  the  collar,  and  at- 
tempted to  drag  him  before  the  sheriff,  notwith- 
standing the  fact  that  the  party  so  seized  told 
him  he  bad  done  nothing  for  which  to  be  ar- 
rested, the  person  thus  committing  the  assault 
carrying  his  pistol  mnsslv  op  ready  for  Imme- 
diate Dse,  when  It  went  off,  whereupon  the 
other  brother  shot  and  killed  blm,  the  rights  of 
the  brother  doing  the  shooting  were  precisely 
the  same  as  those  of  the  one  sought  to  be  ar- 
rested: and.  If  the  Jury  believe  It  was  necessary 
to  shoot  and  kill  such  person  In  order  to  lib- 
erate his  brother,  tbey  should  acquit  the  brother 
doing  the  ihooting.  Dyson  t.  State,  14  Tex. 
App.  454. 

But  an  Instruction  In  a  prosecution  for  as- 
sault with  intent  to  murder,  without  explana- 
tion, that  the  prisoner  bad  the  right  to  resist  an 
onlawfDl  arrest,  is  pnqierly  refused  as  tending 
to  IndDce  the  belief  that  the  Ulegallty  of  the 
arrest  waa  neceasarlly  an  excuse  for  ttie  deed. 
Williams  T.  State.  44  Ala.  41. 


b.  Smieiit  of  right. 

A  citizen  may  resist  an  attempt  to  arrest 
him,  which  is  simply  Illegal,  to  a  limited  ex- 
tent, not  luvolvlng  any  serious  Injury  to  the  of- 
ficer ;  and  he  may  oppose  a  felonloos  aggression, 
even  to  the  extent  of  slaying  tha  officer,  when  it 
cannot  otherwise  be  prevented.  Ihid.;  Qalvin 
V.  State.  6  Coidw.  283 ;  Hiers  v.  State,  34  Tex. 
Crim.  Bep.  161,  58  Am.  St.  Bep.  705.  29  S.  W. 
1074. 

And  If  a  party  resists  an  officer  and  bis  posse 
in  making  an  arrest  without  lawful  authority, 
and  the  resistance  Is  only  In  proportion  to  the 
atsBult,  and  Is  provoked  by  it,  and  the  killing 
is  without  malice,  It  is  neither  murder  nor  man- 
slaughter. State  V.  Oliver,  2  Honst.  (Del.) 
685. 

The  degree  of  violence  which  Is  necessary  to 
resist  an  illecal  arrest,  or  to  regain  one's  lib- 
erty when  Illegally  restrained,  depends  upon 
that  used  or  attempted  by  the  person  making 
such  arrest ;  and.  If  he  uses  deadly  weapons,  or 
attempts  to  shoot,  the  person  sought  to  be  ar- 
rested may  do  ao.  Miera  v.  State,  34  Tex. 
66  L.  R.  A. 


Crim.  Bep.  161,  SS  Am.  St  Bep.  705,  29  8.  W. 
1074. 

And  an  Instmction.  in  a  prosecution  for  kill- 
ing an  officer  In  reelsting  arrest,  that  ooe  may 
rlDlitfully  resist  by  reasonable  and  moderate 
force  an  unlawful  and  unauthorised  attempt  to 
arrest  him,  but  is  not  Justified  or  excused  In 
carrying  such  resistance  to  an  Immoderate  ex- 
tent, or  In  using  such  extreme  force  or  violence 
as  to  Imperil  life,  unless  as  a  reasonably  pru- 
dent man  he  Xairly  and  honeatly  believes  that  ha 
Is  In  imminent  danger  of  death  or  great  bodily 
harm,  and  there  is  no  other  reasonable  way  of 
escape,  Is  not  subject  to  the  objection  that  It 
only  Justifies  the  use  of  moderate  and  reasona- 
ble force  in  self-defense,  as  distinguished  from 
such  force  as  will  prevent  the  carrying  out  of 
the  unlawful  purpose.  State  v.  Bow,  81  Iowa. 
138,  40  N.  W.  872. 

And  where  the  Jury  tn  a  prosecution  for  mur- 
der of  an  officer  attempting  an  arrest  has  been 
Instructed  that,  If  the  accused  was  onlawtully 
assaulted,  he  was  anthorised  to  use  any  force 
that  was  necessary  to  overcome  his  adversary 
and  tree  himself  from  the  attempted  arrest.  It 
Is  Dot  necessary  further  to  instruct  that  the  ac- 
cused was  not  bound  to  retreat,  the  instruction 
that  he  could  resist  and  overcome  force  with 
force  being  equivalent  thereto.  Montgomery  v. 
State  (Tex.  Crim.  App.)  77  8.  W.  788. 

Nor  is  a  person  sou^t  to  be  illegally  ar- 
rested required  to  permit  his  assailant  to  take 
the  lead,  and  thereby  give  him  an  advantage. 
If  the  surroundings  indicate  a  resort  to  a 
serious  or  deadly  weapon  on  the  part  of  his  ad- 
versary, he  can  prepare  to  meet  it ;  and.  If  the 
adversary  makes  demonstration  upon  his  life  or 
liberty,  or  shows  an  intent  to  Isfilct  serious 
bodily  Iiarm  upon  him,  killing  blm  is  justifiable. 
Ross  V.  State,  10  Tex.  App.  455,  88  Am.  Bep. 
643. 

And  where  a  person,  from  the  acta  and  eon- 
duct  of  an  oSlcer  attempting  Illegally  to  arrest 

him  and  another,  reasonably  apprehends  that 
the  officer  will  resort  to  a  deadly  weapon  In  or- 
der to  accomplish  the  arrest,  be  has  the  right 
to  anticlpata  falm,  and  prepare  himself  by  draw- 
ing a  weapon  to  prevent  being  arrested.  Cortes 
V.  State,  44  Tex.  Crim.  Bep.  169.  69  S.  W.  536. 

And  where  an  officer  attempted  an  Illegal  ar- 
rest of  two  persons,  and  one  of  them  drew  his 
revolver  as  a  precautionary  measure,  and  not 
for  the  purpose  of  killing  the  officer,  and  the  of- 
ficer thereupon  drew  his  pistol  and  shot  the 
other  person  sought  to  be  arrested,  and  then 
shot  at  the  one  having  the  revolver,  when  he  In 
tarn  shot  and  killed  the  officer,  he  la  guilty  of 
no  offense,  such  killing  being  In  his  necessary 
self-defense.  Ibid. 

And  where  two  brothers  are  together,  and  an 
officer  seeks  illegally  to  arrest  one  of  them,  and 
hi  doing  so  draws  and  fires  a  pistol  at  him,  the 
Immediate  Shooting  of  the  officer  l>y  the  other 
to  prevent  further  shooting  npim  bis  part  la 
Justifiable.  Boss  v.  State,  10  Tex.  App.  455,  88 
Am.  Rep.  648. 

So,  where  a  person  was  Illegally  arrested,  and 
attempted  to  regain  his  liberty,  and  the  peraon 
arresting  him  covered  him  with  his  gun,  when 
he  charged  his  own  gun  still  retreating,  aod 
the  officer  commanded  him  to  halt,  with  bis  gun 
In  a  shooting  position,  when  they  both  sbot  at 
the  same  time,  each  receiving  wounds,  that  of 
the  officer  provlns  mortal, — It  the  other  be- 
lieved that  his  life  was  In  danger  of  serious 
l>odlly  Injury,  be  should  be  acquitted.    Hlers  v. 
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State,  M  Tex.  Crtm.  Bep.  161,  53  Am.  8t  Rep. 
706,  29  S.  W.  1074. 

But,  thoogb  the  law  of  self-defenn  JiuttSM 
the  repelllag  M  force,  In  tnaklng  an  nnlawfol 
■rreit,  lyy  force,  even  unto  death;  It  doea  not 
JuBtlf;  wanton  or  annecesaary  aggnmiou.  Ross 
V.  State,  10  Tex.  App.  4&5,  S8  Am.  Rep.  643 ; 
Miller  T.  State,  31  Tex.  Crlm.  Rep.  609,  87  Am. 
St  Rep.  886,  21  8.  W.  026. 

The  right  to  kill  in  resistance  of  an  onlawfUl 
arrest  does  not  arise,  anlesB.  in  the  course  of  a 
lawfal,  and  not  disproportionate,  resistance  of 
the  arrest,  the  party  go  condQcts  himself  that 
It  becomes  necesBary.  or  apparently  necessary, 
to  kill  him  in  order  to  prevent  the  Infliction  of 
great  bodi'y  harm,  or  the  commission  of  some 
other  felony.    State  t.  Cantleny,  34  Minn.  1. 

24  N.  W.  458 ;  State  v.  Spaaldlng,  84  Minn.  361, 
26  N.  W.  793;  State  t.  Ward,  6  Harr.  (Del.) 
496 ;  Roherson  t.  State,  48  Fla.  156,  52  L.  B.  A. 
761,  29  So.  636 :  CrelgbtOl  T.  Com.  84  Kj.  108, 
4  Am.  St.  Rep.  198. 

If  a  person  ases  more  force  than  Is  reasonably 
necessary  to  prevent  an  arrest  without  antbor- 
Ity,  he  Is  xallty,  at  least,  of  manslaughter.  Cor- 
tes V.  State,  44  Tex.  Crlm.  Rep.  169,  69  S.  W. 
536;  Colted  States  v.  Travera,  2  Wheeler,  C. 
0.  490,  Fed.  Cas.  No.  16,587 ;  Notes  v.  State,  26 
Ala.  81,  62  Am.  Dec.  711;  State  t.  Cantleny, 
34  Mlun.  1,  24  N.  W.  468. 

If  the  force  used  Is  disproportionate  to  the 
Injury  about  to  he  inHlcted,  self-defense  la  elim- 
inated ;  and  If  It  Is  attributable  to  any  other 
canse  than  rralstance  to  the  illegal  arrest,  such 
arrest  cannot  be  looked  to  aa  a  mitigating  cir- 
cumstance. Miller  T.  State,  31  Tex.  Crlm.  Rep. 
609,  S7  Am.  St.  Rep.  836,  21  B.  W.  925 ;  Alaop 
v.  Com.  4  Ky.  L.  Rep.  647. 

And  that  a  person  sought  to  be  illegally  ar- 
rested deemed  the  necessity  snfflclent  to  war- 
rant killing  his  pursuer  to  save  himself  from 
great  bodily  harm  does  not  furnish  the  legal 
test  of  the  right  of  self-defense ;  It  must  appear 
that  there  was  reasonable  ground  to  tielleve  that 
there  was  present,  real,  or  apparent  necessity. 
Floyd  T.  State,  82  Ala.  16,  2  So.  688 ;  State 
Spaaldlng,  84  Minn.  361.  26  N.  W.  798. 

Thus,  though  a  person  attempting  to  make 
an  arrest  Is  not  an  officer  either  de  fare  or  de 
facto,  the  person  sought  to  be  arrested  has  no 
right  to  use  more  force  than  Is  necessary  to  pro- 
tect himself  from  the  assault.  Crelghton  t. 
Com.  88  Ky.  142,  4  Am.  St.  Bep.  148. 

And  the  act  of  a  person  arrested  and  searched, 
of  idiooting  the  ofllcer  who  arrested  and 
searched  htm,  not  to  prevent  snch  arrest  and 
search,  but  after  It  had  been  made,  Is  not  Jastl- 
fled  by  the  fact  that  the  arrest  and  search  were 
Illegal.   Johnson  v.  State,  80  Oa.  426. 

So,  (me  sought  to  be  illegally  arrested  cannot 
defend  himself  by  using,  or  offering  to  use,  a 
deadly  weapon.  If  he  has  no  reason  to  appre- 
hend a  greater  Injury  than  the  mere  unlawful 
arrest.  Boberson  v.  State,  43  Fla.  166,  62  L. 
R.  A.  761,  2t>  So.  635 ;  Galvln  v.  State,  6  Coldw. 
288 ;  Noles  T.  State,  26  Ala.  81,  62  Am.  Dec. 
711. 

And  he  cannot  do  so  by  the  use  of  deadly 
weapons  where  it  does  not  appear  that  the  con- 
stable either  had  In  his  possession,  or  was  at- 
tempting to  procure  or  use,  any  weapm  of  any 
sort  In  making  the  arrest.    Stockton  v.  State, 

25  Tex.  772 ;  Cortea  v.  State,  44  Tex.  Crlm.  Rep. 
169,  60  S.  W.  5S6. 

And  tbe  act  of  throwing  a  dynamite  bomb 
Into  a  body  of  policemen,  resulting  In  the  death 
of  one  of  them.  Is  not  Jnstlfied,  and  the  degree 
ML.R.  A. 


of  Its  criminality  Is  not  mitigated  by  the  facts 
that  the  policemen.  In  excess  of  their  authority, 
gave  an  order  for  the  persons  there  assembled 
to  disperse,  and  that  tbe  bomb  thrower,  being  a 
member  of  the  assemblage,  adopted  this  mode 
of  resisting  the  Invasion  of  bis  rights.  Spies 
V.  People,  122  III.  1,  3  Am.  St  Rep.  820,  13  N. 
E.  866,  17  N.  E.  808. 

So,  though  one  hiis  no  authority  to  make  an 
arrest,  the  person  sought  to  be  arrested  Is  not 
Jnstlfled  lu  shooting  blm,  where  he  uses  no 
force  and  attempts  no  pbyslcal  restraint,  but 
simply  announces  his  intention  to  arrest.  State 
V.  Underwood,  75  Mo.  230. 

And  It  has  been  held  that  where  a  person 
songht  to  be  illegally  arrested  has  no  reason  to 
apprehend  any  worse  treatment  than  Illegal  ar- 
rest win  subject  blm  to,  he  should  submit,  and 
seek  redress  trom  the  law.  Williams  v.  State, 
44  Ata.  41 ;  State  v.  CanUeny,  34  Minn.  1,  24  N. 
W.  458. 

When  an  arreet,  or  attempted  arrest,  was 
withoat  lawful  anthorlty,  the  case  should  be 
tried  as  If  such  person  seeking  to  make  the  ar- 
rest was  not  acting,  or  attempting  to  act,  at  tbe 
time  as  an  officer  of  the  law.  Crelghton  T.  Com. 
S3  Ky.  142,  4  Am.  St  Rep.  148. 

c.  Effect  of  wceaaive  realttancv  on  degree  of 
orime. 

Though  an  arrest  is  Illegal  or  without  au- 
thority, killing  the  officer  In  resisting  tbe  ar- 
rest Is  murder,  and  not  manslaughter,  when  it 
results  from  unlawful  means  prompted  by  bate 
and  malice,  and  death  In  cool  blood  Is  Intended. 
SUte  V.  Scheele,  67  Conn.  307,  14  Am.  St.  Bep. 
106,  18  Atl.  266. 

And  whether  or  not  a  person  committing  a 
bomlcMIe  In  resisting  an  officer  understood  blm 
to  be  an  olBcer,  and  knew  his  business,  and  of 
any  Irregularity  or  want  of  authority  In  making 
tbe  arrest,  are  matters  to  be  considered  In  de- 
termining the  question  of  provocation  or  tbe 
grade  of  tbe  offense.  State  v.  Bpauldlng,  84 
Ulnn.  361,  25  N.  W.  708. 

And  one,  knowing  that  a  pawn  aeeking  to 
arrest  him  was  a  constatde.  and  was  in  good 
faith  using  no  more  force  than  was  reasonably 
necesBSry  to  execute  the  warrant,  had  no  rlKbt 
to  kill  him  for  tbe  sole  purpose  of  preventing  an 
arrest;  and  killing  blm  under  snch  circum- 
stances would  be  murder,  and  not  nutnslaughter, 
although  the  warrant  under  which  he  acted  was 
defective  In  not  conferring  authority  upon  him 
to  execnte  It,  behig  otherwise  legal.  Alsop  v. 
Com.  4  Ky.  L.  Bep.  647. 

And  where  a  constable  lll^lly  sought  to  ar 
rest  a  man,  who,  with  his  eompanltms,  resisted, 
and  the  constable  gave  up  all  Intention  of  mak- 
ing tbe  arrest,  and  tbe  man  and  his  companions, 
knowing  it,  eontlnaed  their  violence,  and  killed 
talm,  It  Is  murder  in  each.  Reg,  v.  Lockley,  4 
Post.  *  F.  155. 

So,  while  a  person  whom  another  is  seeking 
to  arrest  unlawfully  may  use  such  reasonable 
force,  proportioned  to  tbe  Injury  attempted,  aa 
1b  necessary  to  effect  his  escape,  he  cannot  use 
a  deadly  weapon  If  he  has  no  reason  to  appre- 
hend greater  Injury  than  would  result  from 
a  m«e  arrest ;  and.  If  he  kills  the  person  seek- 
ing to  arrest  him  by  tbe  nse  of  a  deadly  weap- 
on, the  killing  In  snch  case  Is  murder,  and  not 
manslaughter.    Oalvln  v.  State,  6  Coldw.  283. 

But  If  a  peraon.  In  reslsthig  an  Illegal  ar- 
rest, makps  use  of  a  deadly  and  unnecessarily 
dangerous  weapon,  and  with  It^'Slays  his  Ad- 
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Tersary,  the  crime  la  not,  merelr  because  of  the 
DK  of  the  deadly  weapon,  or  because  the  force 
used  Is  greater  tfaao  Is  required,  raised  above  tbe 
degree  of  njaDsIaughter.  Boas  t.  State,  10 
Tex.  App.  4S6,  38  Am.  Oep.  648;  Roberta  V. 
State,  14  Ho.  138,  65  Am.  Dee.  97;  Jonea  t. 
Bute.  14  Mo.  41.2. 

And  one  who  waa  unlawfnilr  restrained  of 
his  liberty,  and  In  a  lawful  resistance,  In  which 
tbe  conflict  was  flerce  on  both  sidea,  cut  the 
otber  with  a  common  pocket  knife  for  tbe  pur- 
poae  of  edectlng  his  escape,  is  guilty  of  man- 
alan^tar  only.  State  T.  Ward,  S  Harr.  (Del.) 
496. 

And  where  the  servant  of  one  landowner 
finds  a  night  poacher  on  the  land  of  another 
landowner,  and  paraoes  him  with  Intent  to  cap- 
ture bim.  It  la  such  an  attempted  attack  and  Il- 
legal arrest  that.  If  tbe  poacher  shoots  the 
serrant  and  kills  him.  It  Is  manslaughter  only, 
and  not  murder.  Kex  t.  Davis,  7  Car.  A  P.  786. 

Though  the  Interference  by  a  gamekeeper 
with  persons  found  armed  and  In  pursuit  of 
game  on  the  lands  of  an  adjoining  proprietor, 
without  any  attempt  forcibly  to  apprehend 
them,  is  not  a  sufllclent  provocation  to  reduce 
a  malicious  wounding  and  killing  of  aneb  game- 
keeper to  manslau^ter.  Bex  T.  Warner,  1 
Moody,  C.  C.  380. 

So,  the  killing  of  an  officer  In  resisting  an  Il- 
legal arrest,  which  reaatta  from  the  use  of  un- 
lawful means,  without  malice,  la  nanslangbter. 
State  V.  Scbeele,  S7  Conn.  307,  14  Am.  Bt  Bep. 
lOe,  IS  Atl.  2S6. 

And  where  a  constable  having  no  right  to  ar- 
rest a  disorderly  person  not  committing,  or  on 
tiie  point  of  committing,  any  breach  of  the 
peace  hi  bis  presence,  seeks  to  arrest  him,  and 
be  and  bfs  companions,  though  having  «  right 
to  resist,  combine  to  use  unnecessary  violence 
for  that  purpose,  and  In  the  course  of  such  vio- 
lence the  constable  is  killed,  it  Is  manslaughter, 
and  not  murder.  Reg.  v.  Lockley.  4  Fost.  ft  F. 
IBB. 

And  In  order  to  Justify  an  arrest,  though  by 
an  olHeer  under  a  warrant  for  a  mere  misde- 
meanor, it  Is  necessary  that  he  shall  have  the 
warrant  with  bim  at  the  time ;  and  in  atich  case, 
if  he  does  not  have  the  warrant,  though  be  may 
have  seen  It,  and  tbe  person  sought  to  be  ar- 
rested resists  and  kills  him.  It  la  not  murder, 
but  maaslRugbter  tmly.  B^.  t.  Chapman,  12 
Cox,  C.  C.  4. 

And  where  a  creditor  went  to  tbe  lodgings  of 
his  debtor,  and  attempted  with  sword  In  band 
to  keep  tbe  debtor  from  going  out  until  a  hallfT 
could  be  procured  to  arrest  him  for  debt,  and 
the  debtor  drew  bis  dagger  from  bis  pocket  and 
killed  the  creditor,  though  It  Is  a  felony  at  com- 
mon law.  It  Is  not  within  the  Bngllsh  statute  of 
stabbing.  The  Protector  and  Buckner,  Styles, 
4fl7. 

Whether  the  action  of  the  person  arrested  in 
dealing  the  person  arresting  him  a  fatal  blow 
was  prompted  solely  by  sudden  passion  pro- 
voked by  the  unlawfulness  of  tbe  arrest,  or 
whether  it  resulted  from  malice  or  a  premedi- 
tated design  to  effect  death.  Is  a  question  for 
tbe  Jury  In  a  prosecution  for  the  killing,  under 
proper  Instructions.  Roberson  v.  State,  4S  Fla. 
ise,  52  L.  R.  A.  751,  29  So.  B86. 

And  whether  an  arreat  was  made  by  an  ofllcer 
under  circumstances  which  rendered  It  legal  or 
illegal  is  a  question  of  fact  In  a  prosecution 
for  killing  the  officer,  which  should  be  submitted 
to  the  Jury  under  pnqper  Inatmcttons  from  the 
«0  L.R.  A. 


court.  Boberta  r.  State.  14  Uo.  188.  65  Am. 
Dec.  97 :  Jones  t.  State,  14  Ho.  412. 

d.  AppUoatbm  of  nrfes  to  eaoape  after  mtbmU- 

The  rale  that  an  attempted  unlawful  arreat 

may  not  be  resisted  by  means  greatly  dispro- 
portionate to  the  Injury  threatened,  and  that 
the  killing  of  the  assailant  Is  not  Justified  where 
there  Is  neither  danger  of  great  bodily  harm  or 
of  other  felooy  being  committed,  nor  reasonable 
apprehension  of  such  danger,  applies  in  a  case 
wbere  one  has  been  unlawfully  arrested,  and  at- 
tempts to  escape.  State  v.  Cantleny,  34  Minn. 
I,  24  N.  W.  468. 

The  fact  that  a  persmi  sought  to  be  arrested 
illegally,  yields  without  resistance  or  without 
protesting,  does  not  make  tbe  arrest  legal,  ao 
as  to  deprive  him  of  the  right  at  tbe  time  to  at- 
tempt to  regain  bis  liberty,  and  so  as  to  sffect 
the  degree  of  tbe  crime  In  killing  the  offi»r  In 
making  such  attempt.  MIers  v.  State,  S4  Tex. 
Crlm.  Rep.  161,  53  Am.  St.  Rep.  70B,  29  &  W. 
1074 

One  who  makea  an  Ul^al  arrest  has  no  right 
to  detain  the  prisoner  and  no  authority  to  pre- 
vent escape,  and  In  preventing  an  escape  he  Is  a 
trespasser,  and  stands  toward  the  prisoner  on 
the  same  ground  as  a  private  cltlioi.  IMd.; 
Miller  V.  State,  81  Tex.  Crlm.  Bep.  609.  87  Am. 
St.  Rep.  836,  21  8.  W.  925. 

A  killing  for  the  purpose  of  preventing  deten- 
tloD  In  a  proper  effort  to  regain  liberty  where  a 
party  is  Illegally  arrested  or  detained,  may  be 
manslaughter  only,  or  may  be  Justifiable  aa  In 
self-defense.  Miller  v.  State.  81  Tex.  Crlm. 
Rep.  609.  87  Am.  St.  Bep.  886.  21  8.  W.  925. 

And  wbere  an  officer  unlawfully  arreste  a 
person,  and  turns  him  over  to  another  officer, 
who  has  no  warrant  or  legal  authority  to  re- 
strain him  of  his  liberty,  the  person  arrested 
has  the  right  to  use  such  force  as  la  necessary 
to  regain  his  liberty,  short  of  taking  life.  Good- 
man V.  State,  4  Tex.  App.  349. 

And  where  a  man  Is  Injuriously  and  without 
proper  authority  restrained  of  bis  liberty,  and 
he  takes  life  to  r^nln  It,  the  provocation  Is  suf- 
ficient to  so  extenuate  the  act  as  to  reduce  the 
homldde  to  manslaughter ;  or.  If  death  doea  not 
result.  It  Is  no  more  than  an  aggravated  as- 
sault. Ibtd. 

So.  If  a  constable  arrests  a  man  without  a 
warrant,  up<»i  a  charge  which  gives  him  no  au- 
thority to  do  BO,  and  the  prlaoner  escapes  and 
is  pursued  by  tbe  constable's  asaletant,  who  Is 
present,  and  tbe  prisoner  kUIa  the  asaiatast  to 
prevent  recapture.  U  Is  not  murder,  but  man- 
slaughter only.  Bex  v.  Curvan,  1  Moody,  C  C. 
132. 

And  In  such  ease  the  tact  that  the  party  ar- 
rested, while  In  custody,  struck  the  person  mak- 
ing the  charge  against  bim  a  blow,  not  likely  to 
be  followed  by  dangerous  consequences,  does  not 
Justify  the  constable  In  refusing  to  release  htm, 
so  as  to  render  the  subsequent  escape  Illegal, 
and  so  as  to  legalise  hia  subsequent  recapture, 
thus  raising  the  d^ree  of  the  crime  of  klUhig 
the  constable's  assistant,  who  recaptured  him. 
Ibid. 

So,  a  charge  that.  It  an  officer  has  in  his 
custody  a  person  charged  with  crime,  not 
a  friony,  he  Is  not  authorised.  In  order  to  pre- 
vent an  escape,  to  ahoot  at  him  or  draw  a  dan- 
gerous weapon ;  and  that  If  such  person  ta  In 
actual  bodily  fear  by  reason  of  such  assault  or 
threaten*!  action  of  tg^.f^ng-^^^at^l^ 
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tlwlr  dtnatlott,  lits  shooting  of  tbe  offlcer,  done 
In  aelf-defenae,  would  be  Justifiable  homicide, — 
infflclently  covers  tbe  case  In  a  prosecution  fur 
the  killing :  and  It  Is  not  necessarr  to  go  farther, 
and  charge  that,  if  an  ofllcer  dtawa  a  revolver, 
or  threatens  to  aboot  at  a  prisoDer  while  he  is 
Attempting  to  escape,  therein  potting  him  In 
fear  of  life  or  great  bodily  Injurj,  be  maj  justl- 
fiabi;  kill  tbe  ofllcer.  Com.  t.  Carter  (Uasa.) 
«6  N.  B.  716. 

But  wblle  a  peracn  unlawfully  arrested  has  a 
right  to  resist,  or  one  unlawfully  detained  has  a 
right  to  escape,  he  la  not  JnatlHed  In  at  once 
killing  the  person  restraining  him  of  his  liberty. 
«tate  v.  Ward,  5  Harr.  (Del.)  496. 

And  that  an  arrest  of  two  persona  by  an  of- 
flcer was  Illegal,  furnlabes  no  Justtflcatioa  to 
them  In  turning  upon  and  killing  talm  soddenlj 
After  having  gone  some  distance  with  him  Quiet- 
ly and  peaceably.  People  v.  Wilson,  141  N.  Y. 
185,  36  N.  E.  230. 

So,  If  a  person  Is  Illegally  arrested  and  re- 
strained of  bis  liberty,  and  a  third  person.  In 
aideavorlng  to  rescue  him,  kills  tbe  person  who 
restrains  blm,  It  Is  manslaughter,  though  not 
murder.    Rex  v.  Kelte.  1  Ld.  Raym.  138. 

And  where  gamekeepers  seized  two  persons 
who  were  poaching  In  the  night,  and  tbey  sur- 
rendered, after  which  a  third  person  came  up 
.and  killed  one  of  the  gamekeepers.  It  Is  murder 
In  all,  though  tbe  two  persona  arrested  took  no 
part  In  tbe  killing,  tbey  having  called  to  the 
third,  who  did  the  killing.  Rex  t.  Wtaltbone, 
Z  Car.  *  P.  394. 

And  there  Is  no  qne8tl<m  of  manslaughter  In 
»  prosecution  for  the  killing  of  an  officer  tat  an 
attempt  to  rescue  one  whom  he  had  legally  ar- 
rested. Sierra  v.  State,  37  Tex.  Crim.  Rep.  430, 
35  S.  W.  982. 

And  where  four  persons,  seeing  three  others 
-with  a  man  Impressed,  pursue  and  overtake 
them,  and  request  to  see  their  warrant,  and. 
upon  a  paper  behig  shown  them,  declare  that  It 
is  no  warrant,  and  Immediately  draw  their 
swords  and  rescue  tbe  Impressed  man,  and  in 
BO  doing  kill  one  of  his  captors.  It  Is  a  case*  of 
murder.    HuRget's  Case.  J.  Kelyng,  69. 

And  where  two  persons  were  arrested  In 
England  iipon  Irish  warrants,  which  were  not 
Itacked  In  Bngland,  and  did  not  specify  with 
what  particular  felony  they  were  charged,  and 
they  were  brought  before  a  magistrate  and  re- 
manded ;  and,  wblle  being  conveyed  In  a  police 
van  tbrough  the  streets  after  being  remanded, 
other  persons  armed  with  revolvers  attacked  tbe 
van.  and  the  police  sergeant  In  cbarice  was  shot 
by  one  of  them,  and  tbe  two  prisoners  escaped. 
— In  view  of  tbe  fact  that  the  prisoners  had 
t>een  some  time  in  custody,  and  tbe  persons  at- 
tacking tbe  van  proluibly  did  not  know  of  the 
Informality  of  tbe  warrants,  and  they  deliber- 
ately and  with  premeditation  devised  and  car- 
ried out  the  attack,  in  which  the  death  of  the 
police  sergeant  resulted,  the  offense  was  mur- 
.der,  and  not  manslaughter.  Reg.  v.  Allen,  17 
L.  T.  N.  8.  222. 

VII.  Protection  extended  to  officers'  aasiatanU. 

Tbe  law  confers  upon  an  officer  charged  with 
the  expcurton  of  process  all  the  powers  neces- 
:sary  for  the  eRectual  execution  thereof,  and, 
acting  In  good  ftiltb,  be  nuiat  be  tbe  Judge  oT 
what  Is  necPBsary ;  and  where  be  calls  upon  an- 
-other  to  assist  him  it  Is  tbe  duty  of  the  person 
so  called  upon  to  aid  him,  and  the  protection  to 
-which  the  offlcer  is  entitled  extends  to  the  per- 
M  L.  R.  A. 


son  aiding,  so  that.  If  a  person  unlawfully  re- 
sists and  kills  him,  it  is  murder.  State  v.  He- 
Mahan,  103  N.  C.  379,  9  S.  E.  489. 

And  the  guilt  of  a  person  killing  another  who 
was  seeking  to  apprehend  blm  la  not  affected  by 
the  fact  that  such  person  was  not  an  offlcer  and 
did  not  have  a  warrant  In  bis  hands,  where  be 
was  summoned  by  the  sheriff  to  act  as  one  of  a 
posse  to  aid  in  the  execution  of  a  warrant 
againat  the  accused  for  felony,  which  was  in 
the  aberlVa  hands.  Robinson  v.  State,  88  Oa. 
77,  44  Am.  St.  Rep.  127,  18  S.  E.  1018. 

In  tbe  above  caae  Croom  v.  State,  8S  Oa.  718, 
CI  Am.  St.  Rep.  179,  11  S.  E.  1035,  infra,  was 
distinguished  upon  the  ground  that  in  that  caae 
tbe  person  killed  was  not  acting  under  the  au- 
thority of  the  offlcer  having  the  warrant,  but 
on  bis  own  account,  under  an  agreement  with 
the  offlcer  to  divide  a  reward,  and  that  be  went 
with  a  posse  summoned  by  himself. 

Bo,  the  killing,  by  a  person  who  bad  escaped 
from  Jail,  of  an  assistant  of  the  sheriff,  know* 
ing  the  sheriff  and  hie  assistant  to  be  wbera 
they  were  for  the  purpose  of  effecting  bis  ar- 
rest, constitutes  murder,  regardless  of  the  quea- 
tiou  of  malice,  where  it  does  not  appear  that 
anything  was  Improperly  done  by  them  before 
the  killing.  State  v.  Shaw,  73  Vt.  149,  50  Atl. 
863. 

Nor  is  it  necesaary  that  tbe  assistant  abould 
remain  In  the  actual  presence  of  the  sheriff ;  If 

tbe  two  are  in  the  same  neighborhood  and  act- 
ing in  concert,  the  sheriff  giving  orders  and  the 
other  obeying  them,  literally  or  according  to 
their  general  spirit  and  purpose,  with  a  view  to 
effect  tbe  arrest  in  pursuance  of  the  c(Hnmon 
design,  It  is  sufScient.  Robinson  v.  State,  93 
Ga.  77,  44  Am.  St.  Rep.  127,  18  S.  E.  1018. 

And  where  two  persons  held  a  warrant  for 
the  arrest  of  a  third,  and  went  to  blm  for  the 
purpose  of  serving  It,  acting  In  concert  in  tbe 
discharge  of  their  legal  duty,  and  one  of  them 
was  killed  by  tbe  accused  In  resisting  arrest,  the 
fact  that  tbe  other  held  tbe  warrant  at  the 
time  furnishes  no  excuse  for  the  killing,  and 
uo  objection  to  the  admisaion  of  the  warrant  In 
evidence  In  a  prosecution  for  the  homicide. 
I'eople  V.  Durfee,  62  Mich.  487,  29  N.  W.  109. 

And  It  Is  the  duty  of  policemen  to  assist  each 
other  In  making  arrests;  and,  where  one  calls 
upon  another  to  stop  a  man  running  to  a  bridge 
which  would  carry  htm  out  of  tbe  Jurisdiction, 
it  is  the  duty  of  tbe  latter  to  arreat  the  fugitive, 
and.  If  the  foi^tlve  attempts  to  stab  him  to 
avoid  being  arrested,  he  Is  liable  for  an  assault 
with  Intent  to  kill.  Harrell  v.  State,  75  Ga. 
842. 

A  warrant,  not  In  the  hands  of  the  assistant, 
hut  In  the  hands  of  a  superior  at  another  place, 
however.  Is  not  an  authority  for  an  arrest  by 
tbe  assistant,  and  does  not  deprive  the  party 
sought  to  be  arrested  of  bis  rigbt  of  self-defense. 
Croom  V.  State.  85  Ga.  718,  21  Am.  St.  Rep. 
179,  11  S.  IS.  1036. 

And  where  a  constable  having  a  warrant  of 
arrest  gives  it  to  hla  aon,  who  attempts  to  ex- 
ecute It  at  a  time  when  the  father,  though  In 
sight,  is  a  quarter  of  a  mile  away,  and  tbe  per- 
^'on  against  whom  he  attempts  to  execute  it  re- 
sluts  and  stahs  him  to  death,  it  is  manslaughter 
'>nly,  unless  It  appears  that  the  accused  had  pre- 
pared beforehand  to  resist,  tbe  father  being  too 
far  off  to  be  regarded  as  assisting  In  tbe  arrest 
■lex  V.  I'atlence,  7  Car.  *  P.  776. 

And  a  warrant  issued  by  commissioners  in 
bankruptcy  to  named  messengers  and  their  as- 
sistants does  not  Justify  tbe  wprehensiqpi  of 
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the  bankrupt  by  anyone  not  In  the  preacnce,  ac- 
tnal  or  eonstroctlve,  of  tbe  named  aailatanta: 
and  an  anlatant  of  one  of  the  asslataats  la  not 

Justified  In  apprehending  the  bankrupt;  and 
where  be  attempts  to  do  so,  and  Is  killed  Id  the 
atrugRle  which  ensues,  It  will  be  a  case  of  man- 
slaughter onlj.  Hex  t.  Wballer,  7  Car.  ft  P.  245. 

Ab  to  killing  officers'  aBslstanta,  see  also 
English  T.  State,  34  Tax.  Crlm.  Rep.  ISO,  80  & 
W.  288,  ntpra,  IV.  b.  3,  (a)  ;  State  t.  Shaw,  78 
Vt  148,  50  Atl.  863,  supra,  IV.  h,  3,.  (a),  in- 
fra, XI.  b,  2 ;  Rex  v.  Carvan,  1  Moody.  C.  C. 
182,  «iifini,  VI.  d :  State  t.  McMahan,  103  N.  C. 
879,  9  S.  B.  488,  infra,  XI.  a. 

Vltl.  ShIm  opffHooble  to  etcapea  from  oonftne- 
ment. 

The  fact  that  persons  killing  another  were 
convicts,  deprived  of  their  liberty,  does,  not  Jus- 
tify them  in  killing  their  guard  to  regain  their 
liberty,  or  affect  the  grade  of  the  bomldde  when 
they  do.  Washington  v.  State,  1  Tex.  App. 
647;  Wallace  v.  State,  20  Tex.  App.  860;  Staa- 
ley's  Cose,  3.  Kelyng,  86. 

An  officer  of  a  penitentiary  In  charge  of  con- 
▼Icta  who  escape,  In  pursuing  and  attempting  to 
capture  them  Is  In  tbe  discharge  of  hia  duty  as 
an  offlcer.  and  his  pursuit  and  attempt  to  cap- 
ture are  lawful  and  in  no  sense  an  unlawful 
and  violent  attack  upon  them,  which  would 
warrant  tbelr  kllltng  blm  In  self-defense.  Wal- 
lace T.  State,  20  Tex.  App.  360. 

Even  u  misdemeanor  convict,  who  baa  es- 
caped lawful  confinement,  may  be  recaptured  by 
any  peace  offlcer  without  a  warrant,  and,  If  the 
escaped  convict  slays  the  officer  to  prevent  the 
recapture,  the  homicide  la  murder.  Wllllford 
V.  State  (Ga.)  48  8.  B.  962. 

And  the  act  <rf  a  convict  In  a  state  prison,  of 
administering  chloroform  to  a  guard  to  facili- 
tate escape.  In  consequence  of  which  the  guard 
dies.  Is  murder  in  the  first  degree.  State  t. 
Wells.  61  Iowa,  629,  47  Am.  Bep.  822,  17  N. 
W.  80. 

So,  whera  two  prUnnera  determined  to  break 
oat  of  prison  together,  and,  knowing  the  danger 
of  their  being  shot  by  aome  of  the  watchmen, 
deliberately  supplied  themselves  with  deadly 
weapons  for  the  purpose  of  killing  anyone  who 
might  resist  them,  and  while  they  were  attempt- 
ing to  escape'  they  were  discovered  by  a  watch- 
man, and  in  the  encounter  which  followed  be 
was  wilfully  killed  by  one  of  them,  both  are 
equally  guilty  of  murder  in  the  first  degree. 
State  V.  Allen,  47  Conn.  121. 

And  where  the  statute  makes  It  a  feicmy  for 
anyone  confined  in  any  county  Jail  upon  convic- 
tion for  any  criminal  offenae,  or  on  commitment 
or  indictment,  to  break  anch  prison  and  escape 
therefrom,  the  act  of  a  prisoner  confined  in  Jail, 
of  attea4>tlng  by  force  and  arms  to  escape  there- 
from, la  a  felony ;  and  where,  lo  such  case,  he 
resists  the  effort  to  prevent  his  escape,  the 
sheriff  has  the  right  to  oppoae  force  to  force  to 
tbe  extremity  of  killing  the  prisoner ;  and, 
where  the  prisoner  kills  him  while  he  Is  resist- 
ing sach  attempted  escape.  It  is  murder  In  the 
first  degree.  State  v.  TarllngtOD,  102  Uo.  642. 
16  8.  W.  141. 

And  an  indictment  charging  that  a  homicide 
woe  committed  while  tbe  defendant  waa  en- 
gaged In  tbe  commission  of,  or  attempt  to  com- 
mit, a  felony,  to  wll,  escape  from  Jail  where  he 
was  confined  on  a  charge  of  felony,  charges  tbe 
crime  of  murder  In  the  first  degree,  without  re- 
gard to  the  degree  of  dellberatku  or  premedlta- 
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tlon  exercised  in  its  commission,  under  N.  T. 
Penal  Code,  |  8S,  providing  that  a  prisoner  who, 
being  conllned  In  a  prison,  or  being  In  lawful 
custody,  by  force  or  fraud  escapes  from  such 
prison  or  custody.  Is  guilty  of  a  felony.  If  such 
custody  or  confinement  is  upon  a  charge,  arreat, 
commitment,  or  conviction  for  a  felony.  Peo- 
ple V.  Johnson,  110  N.  Y.  134,  17  N.  B.  684,  Af- 
firming 46  Mun,  667. 

Nor  Is  It  iDcombttit  upon  the  people  In  a  pros- 
ecution for  murder  In  tbe  first  degree  against  a 
prisoner  for  killing  a  guard  in  an  attempt  to 
escape.  In  order  to  make  out  a  prima  fade  case 
that  the  accused  was  lawfully  restrained  of  his 
liberty  upon  a  charge  of  felony,  to  put  in  evl- 
dence  the  proceedings  taken  upon  tbe  examina- 
tion of  the  acctised.  It  Is  aufllclent  to  show  that 
he  was  arrested  upon  a  valid  warrant  Issued  by 
competent  authority,  and  examined  by  a  magis- 
trate authorised  to  perform  that  duty  upon  the 
charge  tliereln  contained,  and  held  to  answer 
tbe  same,  and  that  commitmenta  were  made  out 
and  delivered  to  the  sheriff ;  and  where,  in  such 
a  caae,  the  evidence  tends  to  establish  the  fact 
that  tbe  death  of  tbe  guard  occurred  while  ac- 
cused was  attempting  to  eacape,  and  that  it  was 
caused  by  the  act  of  the  accused,  it  legally  tends 
to  establish  bis  guilt  of  the  crime  of  murder  In 
tbe  first  degree.  Ibid. 

And  a  commitment  against  a  person,  stating 
that  he  \7aB  held  to  answer  upon  a  charge  of 
burglary  In  the  third  degree,  and  a  second  com- 
mitment slating  that  ho  waa  held  opon  a  charge 
of  grand  larcoiy  In  the  first  dvree,  suflelmtly 
comply  with  N.  Y.  Code  Crlm.  Proc.  I  214, 
requiring  that  tbe  nature  of  tbe  crime  be 
brlefiy  stated  In  a  commitment,  ao  aa  to  render 
them  admissible  in  evidence  In  a  proseentlon 
against  the  person  committed  for  murder  In  the 
first  degree  In  killing  a  guord  In  an  attempt  to 
escape  from  prison,  ns  against  an  objection  that 
the  commitmenta  did  not  comply  with  tbe  Code, 
and  that  he  was  not  lawfully  confined  In  Jail. 
Ibid. 

So,  the  fact  that  a  person  legally  sentenced 
to  a  penitentiary  for  a  f61ony  waa  permitted  by 
the  warden  of  the  penitentiary  to  leave  It  with- 
out a  guard,  does  not  deprive  an  offlcer,  who 
recognised  him,  of  the  autborlty  to  arrest  him 
without  a  warrant,  so  that  tbe  killing  of  the 
offlcer  In  realsting  arrest  would  be  manslaughter 
only,  and  not  murder.  Simpson  v.  State,  69 
Ark.  8.  19  S.  W.  99. 

In  Ohio,  however,  tbe  fact  that  a  homicide 
was  committed  by  a  felon  in  an  attempt  to  es- 
cape from  a  praltentiary  doea  not  obviate  the 
necessity  of  proving,  beyond  a  reaaonable  doubt, 
premeditation  and  deliberation,  In  order  to  make 
tbe  crime  murder  In  the  first  degree ;  no  men- 
tion of  escaping,  or  attempting  to  escape,  from 
a  p^nal  institution  having  been  made  by  the  leg* 
Islature  In  Ohio  Rev.  Stat.  I  6808,  making  a 
killing  in  attempting  to  perpetrate  a  rape,  ar- 
son, robbery,  or  barglary,  murder  In  the  first 
degree.    State     Atkinson,  6  Ohio,  N.  P.  232. 

As  to  escapes,  see  also  State  v.  Shaw.  73  VU 
149,  60  Atl.  868,  supra,  IV.  b,  3,  (a),  IV.  b,  3. 
(e),  IV.  d,  3,  infra,  XI.  b,  2;  Curtls'a  Case, 
Post.  C.  L.  135,  supra.  IV.  d,  2 ;  State  v.  Craft, 
164  Mo.  631,  66  8.  W.  280,  supra.  IV.  d.  8; 
Stone  V.  Sute,  187  Ala.  1,  84  So.  629,  tstfrtt, 
XI.  b,  2. 

IX.  Btatutory  protection  to  oertai»  Ftdertt  of- 
fleera. 

There  Is  a  Federal  statute  (art  of  CongnsB 
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February  24,  1864,  13  Stat,  at  L.  8,  chap.  13) 
deDnlng  tUe  crimtaal  character  of  realsttng  or 
opposing  any  eorolmemt  officer,  and  of  assault- 
ing, obstructing,  bindwtng,  or  Impeding  any  of- 
ficer or  other  person  employed  In  arresting,  or 
aiding  to  arrest,  any  spy  or  deserter  from  the 
military  service  of  the  United  States,  and  pro- 
viding that  where  sach  assaulting,  obstructing, 
hindering;  or  Impeding  shall  produce  the  death 
of  such  officer  or  other  person,  the  offender  shall 
be  deemed  guilty  of  murder,  and  be  punishable 
with  deaih. 

The  purpose  of  this  net  Is  to  protect  the  lives 
of  the  persons  acting  under  It,  and  sucb  protec- 
tion continues  while  tbey  are  employed  In  a 
service  neceasaiy  and  proper  to  the  fall  dis- 
charge of  their  duty  thereunder.  United  States 
T.  Gleason,  Woolw.  128,  Fed.  Cas.  No.  15,216. 

And  It  is  not  necessary  to  the  protection  of 
officers  engaged  In  making  arrests  for  desertion 
nnder  that  act  that  they  shall  have  been  at  the 
time  engaged  In  the  Immediate  act  of  maklpg 
the  arrest ;  tbe  protection  continues  as  long  as 
the  officers  are  employed  In  the  service  neces- 
sary and  proper  to  the  discharge  of  their  duty, 
and  from  the  time  they  come  into  the  com- 
munity' until  they  have  returned  therefrom  to 
another  place.  Ibid. 

Nor  Is  it  necessary  that  the  accnsed  shall 
have  previously  made  an  assault ;  It  fs  enough 
If  they  Intended  to  obstmct  tbe  officer  In  his  of- 
ficial action,  and  brought  it  about,  or  aided  in 
bringing  it  about.  Ibid. 

And  a  purpose  la  the  mind  of  a  person  to  ob- 
atrnct  the  exeentlon  of  that  act  ia  not  Dccessary 
to  constitute  the  offense  of  homicide  where  an 
officer  Is  killed ;  and  such  purpose  need  not  be 
alleged  In  a  prosecution  therefor.  United  States 
V.  Oleason,  Woolw.  75.  Fed.  Cas.  No.  10,216. 

Though  the  animus  of  the  assault  should  he 
alleged  to  have  been  aroused  by  tbe  official  ac- 
tion of  the  person  assaulted.  Ibid. 

Killing  an  officer  In  a  quarrel  In  which  he  be- 
came  Involved  through  some  private  matter 
having  no  connection  with  his  official  duties, 
however,  does  not  fall  within  the  provisions  of 
the  act.  United  States  T.  Oleason,  Woolw.  T5, 
128,  Fed.  Cas.  Nos.  1&,210.  16,216, 

And  the  person  making  the  assault  must  have 
been  moved  thereto  by  some  motive  having  re- 
lation to  tbe  service  in  which  tbe  officer  was  en- 
gaged: It  Is  not  enough  that  it  occurred  In  a 
casual  rencoanter,  which  would  have  occurred 
If  the  person  assaulted  had  not  been  engaged 
In  that  service.  United  States  v,  Oleason, 
Woolw.  128,  Fed.  Cas.  No.  15,216. 

And  the  word  "enrolment,"  as  used  In  that 
act,  does  not  Include  draft.  United  States  v. 
Scott,  8  Wall.  642, 18  L.  ed.  218;  United  States 
T.  Marpby.  8  Wall.  S58, 18  L.  ed.  218. 

The  act  provides  for  a  case  of  enrolment, 
and  for  punishment  in  cases  of  resistance  re- 
sulting In  the  death  of  the  officer  or  other  per- 
son engaged  In  making  the  enrolment,  but  does 
not  provide  for  a  mere  homicide  occurring  In  the 
service  relating  to  the  draft.  United  States  v. 
Bcott,  8  Wall.  642,  18  L.  ed.  218. 

See  also  United  States  v.  Oleason,  Woolw. 
128,  Vsd.  Cas.  No.  16,216,  tupra,  IT.  b,  8,  (e). 

X.  TKe  HUUotmeHt. 

It  Is  not  necessary  in  a  prosecution  for  homi- 
cide l»  resisting  arrest,  or  of  an  officer  of  Jus- 
tice, to  charge  In  the  Indictment  that  the  per- 
son killed  was  an  olBcer,  or  engaged  In  the  per- 
formance of  the  doUes  ot  an  officer,  at  the  time 
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of  the  shooting,  to  warrant  proof  of  such  facts 
upon  the  trial,  KEAnx  v.  People  ;  Wright  v. 
State.  18  Oa,  363 ;  Boyd  v.  State,  17  Ga.  194 ; 
Dllger  T.  Com.  88  Ky.  5B0,  11  S-  W.  661 ;  Lyons 
V.  Bta»,  9  Tex.  App.  686. 

And  the  fact,  that  an  Indictment  for  homi- 
cide failed  to  charge  that  the  person  killed  was 
a  constable  acting  in  the  discharge  of  bis  of- 
ficial duties,  and  that  he  was  killed  In  resisting 
an  attempted  arrest,  does  not  render  inadmissi- 
ble testimony  relative  to  the  warrant  under 
which  and  tbe  official  character  In  which  he  was 
acting  when  slain.  Alsop  v.  Com.  4  Ky.  L,  Bep. 
547. 

Where  an  officer  Is  killed  In  making  an  arrest 
the  indictment  therefor  may  be  general,  charg- 
ing that  the  accused  feloniously  and  of  his 
malice  prepense  killed  the  officer ;  and  the  spe- 
cial matter  may  be  given  in  evidence  there- 
under. Hackalley's  Case,  9  Cc*e,  65  b;  Boyd 
v'.  State,  17  Ga.  194. 

And  that  a  person  killkig  one  seeking  to  ar- 
rest btm  was  an  escaped  convict  ia  a  part  of 
the  stale's  case  In  a  prosecution  for  the  killing, 
which  Justified  pursuit  for  the  purpose  of 
capturing  him  and  returning  him  to  the  pen- 
itentiary, and  Is  not  inadmissible  In  evidence  be- 
cause the  indictment  did  not  charge  IL  State 
V.  Craft,  164  Uo.  681,  66  a  W.  280. 

The  animus  of  the  assault  upon  an  enrolment 
officer  mubt  have  been  aroused  by  the  officer's 
discharge  of  his  duties,  however,  to  bring  the 
killing  of  the  officer  within  the  act  of  Congress 
February  24,  1864,  13  Stat,  at  L.  8,  chap.  13, 
with  reference  to  resisting  or  opposing  any  en- 
rolment or  enrolment  officer,  and  to  assaulting, 
obstructing,  hindering,  or  Impeding  any  officer 
or  other  person  employed  In  arresting,  or  aiding 
to  arrest,  any  spy  or  deserter  from  the  military 
service  of  tbe  United  States,  providing  that  in 
cases  where  such  aasaalting,  obstructing,  hin- 
dering, or  impeding  shall  produce  tbe  death  of 
such  officer,  or  other  person,  the  offender  shall 
l>e  deemed  guilty  of  murder,  and  in  such  case 
Ihe  Indictment  must  contain  an  averment  to 
that  effect.  United  States  v.  Oleason,  Woolw. 
76,  Fed.  Caa.  No.  16,215. 

But  tbe  purpose  to  obstruct  the  execution  of 
that  act  need  not  be  alleged.  IbU. 

See  also  I'eople  v.  Johnson,  110  N.  T.  184,  IT 
N.  B.  684,  supra,  VIII. 

XI.  Proof. 
a.  Of  offloUU  oharaoter. 

Tbe  fact  that  a  person  was  acting  as  a  peace 
offlk-er  when  attempting  to  make  an  arrest.  In  re- 
sistance of  which  he  was  killed.  Is  material  in 
a  prosecution  for  tbe  homicide;  end  It  may  be 
shown  by  evidence  of  a  witness  that  he  was  so 
acting  at  the  time,  record  evidence  of  the  offl- 
clal  character  not  being  necessary  in  such  ease. 
State  V.  Zeibart,  40  Iowa,  169. 

And  the  fact  that  a  person  was  acting  as  a 
public  officer,  and  was  known  to  be  so  acting. 
IS  prima  facie  evidence  of  his  official  character, 
and  Is  sufficient  evidence  thereof  In  a  prosecu- 
tion for  the  killing  of  a  person  called  upon  to 
assist  blm  by  one  whom  he  sought  to  disarm, 
without  tbe  production  of  his  commission  or 
appointment.  State  y.  HcUahan,  108  N.  C 
378,  9  S.  E.  488. 

And  testimony  that  a  person  shot  while  at- 
tempting to  arrest  another  for  larceny  was  a 
deputy  sheriff,  and  acting  as  sucb  at  the  time, 
and  of  the  deputy  county  clerk  as  to  the  time  of 
filing  his  appointment  and  oath  or^ee,  and  the 
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acceptance  bj  the  depnty.  In  a  proiecatloD  for 
the  homicide,  ia  clearly  competeat,  and  Ita  ad- 
mlaalon  In  reply  Is  wIthiB  the  discretion  of  the 
court,  and  not  subject  to  objection  that  It  Is  a 
part  of  the  affirmative  case  of  the  people,  and 
ia  In  no  sense  rebutting  testimony.  People  r. 
Goscb,  82  lUcb.  22,  40  N.  W.  101. 

b.  Of  auihoritif  to  aot. 

1.  The  iparrant. 

A  valid  warrant  under  wblch  an  arrest  Is 
made.  Id  resistance  of  wblcb  the  person  ar- 
retted kills  the  officer  making  It.  is  admissible 
In  evidence,  generally,  lo  a  prosecution  for  the 
killing.  Rafferty  v.  People,  69  111.  Ill,  18  Am. 
Rep.  601. 

And  where  the  arrest  Is  made  under  a  war- 
rant Its  production  Is  necessary  to  a  conviction 
for  killing  In  resistance  of  the  arrest.  JIM. 

And,  In  order  to  make  the  killing  of  a  bailiff 
In  resitting  the  exeentlon  of  mesne  proceni  in  a 
civil  action  amount  to  murder.  It  is  necessai? 
to  prove  the  writ,  aa  well  as  the  sherlfl's  war- 
rant to  the  bailiff.  Rex  v.  Head,  2  Starfcle,  205. 

And  where,  upon  the  trial  of  an  Indictmeot 
for  murder  of  au  .officer  in  resisting  an  arrest, 
the  state  undertakes  to  justify  the  attempt  to 
arrest  under  a  warrant  Issued  by  a  Justice  of 
the  peace,  claimed  to  have  been  lost,  before  sec- 
ondary evidence  can  properly  be  received  of  Its 
contents  a  foundation  must  be  laid  by  evidence 
establlshbiff  a  reasonable  presumption  of  Its 
loaa:  and  the  testimony  of  the  Justice  who  de- 
llvered  it  to  the  officer,  that  he  bad  not  seen  It 
and  did  not  know  where  It  was,  and  that  he  had 
searched  for  it  thoroughly,  and  had  not  been 
able  to  find  It,  Is  net  alone  sufficient  to  raise 
such  a  presumption.  State  Spauldlng,  34 
Minn.  861.  25  N.  W.  708. 

Bo,  a  warrant  of  arrest,  under  wblch  a  con- 
stable sought  to  arrest  a  person  charged  with 
bastardy,  whereupon  such  person  shot  and 
killed  him,  is  admissible  in  evidence  In  a  prose- 
CDtlon  fbr  the  homicide,  which  was  defended  up- 
on the  theory  that  ttie  defendant  fired  in  self- 
defentie,  and  in  resistance  to  a  supposed  hostile 
movement  of  the  deceased,  to  show  why  tbe  de- 
ceased put  his  band  upon,  or  attempted  to  pot 
hla  hand  upon,  tbe  defendant,  and  that  it  was 
made  for  a  lawful  purpose  and  under  authority 
of  tbe  warrant,  though  technically  the  warrant 
waa  defective  tot  want  of  a  seal.  Palmer  v. 
People,  138  III.  356,  32  Am.  St.  Rep.  146,  28  N. 
B.  130. 

And  a  warrant  under  which  an  officer  was 
acting  In  making  an  arrest,  when  kilted  by  the 
party  he  was  seeking  to  arrest.  Is  not  rendered 

inadmissible  In  evidence  in  a  prosecution  for 
the  homicide,  to  show  the  authority  of  the  of- 
ficer, by  tbe  fact  that  It  was  defective  in  not 
being  addressed  to  any  constable,  and  that  the 
deceased  was  not  depntlsed  In  writing,  by  tbe 
marshal,  to  execute  It.  AIsop  v.  Com.  4  Ky.  L. 
Rep.  547. 

And  the  role  has  been  laid  down  that  a  war- 
rant of  arreet.  In  resistance  of  the  execution  of 
which  tbe  officer  was  killed.  Is  admissible  In 
evidence  In  a  prosecution  for  the  killing,  thougb 
It  waa  Illegal  and  void,  since  Its  nullity  may  be 
shown,  and  Its  existence  and  illegality  may  have 
a  bearing  on  the  deKree  of  the  offense.  Rafferty 
V.  People,  69  111.  111.  18  Am.  Kep.  601 ;  SUte 
V.  Symea,  20  Wash.  484,  G5  Pac.  626. 

Under  this  rule,  permitting  a  warrant  to  be 
glrm  hi  evidence  In  a  prosecution  for  a  killing 
in  resistance  of  arrest,  over  the  objection  of  the 
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accused  that  the  warrant  Is  void  upon  Its  face 
because  It  does  not  run  In  the  Dane  of  the  state 
aa  required  by  conatltotlonal  provision,  and  be- 
cause It  does  not  charge  the  offense.  Is  not  er- 
ror, since  killing  an  officer  attempting  to  make 
an  arrest  for  felony  might  be  manslaughter 
without  reference  to  the  validity  of  the  war- 
rant SUte  T.  Symea,  20  Wash.  484,  56  Pac. 
626. 

And  where  several  persons  entered  Into  an 

agreement  and  conspiracy  to  go  Into  another 
county  and  commit  larceny,  burglary,  and  rob- 
l>ery,  and  particularly  to  rob  tbe  tax  collector  of 
that  county,  and  to  resist  by  fbrce  any  who 
might  Interfere  with  them  or  attempt  to  cap- 
ture tbem,  and,  learning  of  their  purpose,  a 
magistrate  Issued  <i  warrant  against  them  by 
Fictitious  names,  and  an  officer  attempting  to- 
wrve  it  was  shot  and  killed  by  them  while  ly- 
ing In  ambuab,  tbe  warrant  la  admissible  la 
evidence  on  a  prooeeatlon  for  tbe  homicide,  on 
tbe  theory,  that  U  the  warrant  was  Illegal,  and 
the  officer  was  killed  while  engaged  In  unlaw- 
fully attempting  tb  arrest  the  defendants  there- 
under, the  killing  could  not  be  more  than  man- 
slaughter.   People  V.  Brown,  59  Cal.  345. 

Upon  tbe  other  hand,  however.  It  baa  been 
held  that  a  capias  from  another  county  for  the 
commission  of  bnrglary  In  that  county  Is  not 
admissible  in  evidence  in  a  prosecution  agahist 
a  person  against  whom  It  was  issued  for  kill- 
ing an  officer  attempting  to  arreat  him  and  de- 
tain bim  under  it,  ancb  capias  from  another 
connty  furnishing  no  authority  to  make  the  ar- 
rest. Mlers  V.  State,  84  Tex.  Crlm.  Rep.  161. 
53  Am.  St.  Rep.  705,  29  S.  W.  1074. 

Where,  In  case  of  the  killing  of  an  officer  In 
resistance  of  an  arrest,  the  question  of  actual 
malice  or  premeditation  Is  In  dispute,  and  the 
question  of  the  grade  of  the  offase  Is  open  for 
tbe  Jury,  the  existence  of  process  or  Its  validity 
is  material ;  and  an  error  in  the  reception  of  evi- 
dence of  the  existence  or  contents  of  a  warrant 
wbere  one  Is  required  Is  presumptively  prejudl- 
dal.  State  t.  Spauldlng.  84  Mftin.  861,  25  N. 
W.  798. 

2.  Oinmmttancet  varranting  ooMen  withovt  a 
varrant. 

Any  fact,  circumstance,  or  Information  on 
which  tbe  officer  acted  In  making  an  arrest  Is 
admissible  In  a  prosecution  against  the  person 
arrested  for  killing  or  attempting  to  kill  the  of- 
ficer making  tbe  arrest,  when  the  defense  relied 
on  Is,  that  the  arrest  was  111^1.  and  unantbor- 
lied,  not  aa  proof  of  the  fiicts,  but  aa  evMence 
that  the  officer  In  maklmr  the  arreat  did  ao  on 
reasonable  grounds  of  suBpiclon.  Johnson  v. 
State,  80  Oa.  426;  Ekadx  v.  Peoplc. 

Thus,  wbere  a  cttlieo  knew  of  the  perpetra- 
tion of  a  crime,  and  started  In  pnrsult  of  the 
perpetrator,  and  he  waa  killed  by  the  perpe- 
trator. It  Is  competent  to  show.  In  a  prosecu- 
tion for  the  killing,  that  a  felony  has  been  re- 
cently committed,  and  that  he  was  aeeklng  to 
apprehend  the  proper  person,  and  that  the  pur- 
suit was  fresh.  Kennedy  v.  State,  107  Ind.  144, 
67  Am.  Rep.  99,  6  N,  E.  805. 

And  where  an  officer  was  killed  by  a  burglar 
whom  be  was  attempting  to  arrest,  it  Is  com- 
petent for  tbe  state,  in  a  prosecution  for  such 
killing,  to  prove  that  tbe  accused  bad  been 
guilty  of  burglary  on  tbe  night  preceding  the 
homicide,  as  tending  to  show  that  the  officer 
had  a  rl^t  to  arrest  him  without  a  warrant. 
^lt«  T.  Btate,  70  Bliss.  263,  llJ|o.  682. 
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And  evidence.  Id  a  prosecution  for  homicide, 
of  tb«  commlwlon  of  a  bar^ary,  and  of  tbe 
auapleion  that  the  aeeoied  and  others  did  It,  and 
of  atepB  taken  and  arrangements  made  to  cap- 
ture them.  Is  nut  subject  to-  objection,  where 
one  of  the  persons  thus  under  suspicion  killed 
the  oOlcer  who  arretted  him,  as  an  attempt  to 
proTe  a  crime  not  allied  in  the  Indictment, 
which  was  calculated  to  prejudice  the  minds  of 
the  Jury,  where  such  evidence  was  not  received 
for  the  purpose  of  showing  the  fact  that  the  ac- 
cused committed  burglar;,  but  merely  for  the 
porpone  ot  showing  that  a  felony  was  com- 
mitted, and  that  certain  tacts,  whether  trne  or 
otherwise,  were  Iwonght  to  the  knowledge  of  tbe 
oOlcer,  tending  to  show  tbat  he  bad  reasonable 
gruond  for  making  tbe  arrest  without  a  war- 
rant l*eopIe  T.  Wilson,  141  N.  X.  IK,  S6  N. 
B.  230.  • 

So,  the  tacts  that  a  man  had  been  killed, 
and  that  a  person  under  arrest  was  accused  of 
kllllttg  him,  are  competent  In  a  prosecution 
against  such  person  for  tbe  killing  of  tbe  officer 
who  had  him  In  charge,  in  order  to  Justify  tbe 
officer's  action  In  arresting  blm;  but  they  are 
not  oompeteot  to  show  gnllt  under  the  Indict- 
ment. Blahop  Com.  109  Ky.  658,  60  8.  W. 
100,  Reversing  22  Ky.  L.  Rep.  760,  68  S.  W. 
817,  on  other  grounds  on  rehearing. 

^d  evidence  tbat  butter  In  the  possession  of 
peraotts  sought  to  be  arrested,  who  killed  tbe  of- 
ficer seeking  to  arrest  them,  was  stolen,  is  ad- 
misBlble  in  a  prosecution  for  tbe  bondclde,  as 
furnlflbing  Indlcatloos  to  the  officer,  by  tbe  man- 
ner and  demeanor  of  tbe  crimtoalB  possessed  of 
tbe  fruits  of  tbe  crime,  that  a  theft  had  been 
committed,  and  as  showing  the  motive  of  es- 
cape from  arrest  and  punishment,  tbon^  tt 
Was  hot  discovered  that  the  butter  had  been 
stolen  until  the  next  morning  after  the  homi- 
cide. State  V.  Grant.  70  Ho.  113,  49  Am.  Rep. 
218. 

And  evidence,  in  a  proaecatlon  for  homicide, 
tliat  the  accused  and  another  were  in  posses- 
sion of  stolen  horses,  and  that  the  sheriff  and 
a  pencm  requested  to  assist  him  examined  tbe 
horses  to  ascertain  whether  tbey  were  stolen 
property,  and  waited  for  tbe  men  to  come  back 
for  them,  and  that  when  tbey  cams  back  one  of 
them  shot  and  killed  the  sberltTa  amlatant,  suf- 
ficiently supports  a  verdlet  of  mnrder  in  the 
second  dei;ree  In  the  killing  of  as  officer  in  the 
performancu  ot  bis  doty.  English  v.  State,  84 
Tex.  Crim.  Rep.  100,  80  8.  W.  2S3. 

So,  tbe  teatimoDy  ot  a  person  robbed,  to  the 
effect  that  be  was  held  up,  gagged,  and  robbed 
by  alleged  bandits  on  tbe  nlgbt  previous  to 
tbe  murder  in  question,  la  admissible  In  evidrace 
In  a  prosecution  against  such  alleged  bandits 
for  killing  an  officer  In  the  attempt  to  arrest 
them,  as  tending  to  Justify  the  officer  In  call- 
ing  for  assistance  In  nakiog  tbe  pnrsnit,  and  to 
show  that  the  tiaodlts  were  engaged  In  the  c«n- 
mlsslon  of  a  robbery ;  and  that,  in  connection 
with  tbelr  criminal  purpose,  tbe;  bad  agreed  to 
resist  being  arrested,  even  unto  deatb ;  and 
tbat,  belug  confederated  tc^cether  for  such  pur- 
pose, tbe  killing  was  tlie  act  ot  iMth,  by  which- 
ever it  was  done.  State  v.  Morgan,  22  Utah, 
162.  61  Pac.  627. 

And  an  agreement  between  the  accused  and 
others,  before  tbey  left  an  adjoining  territory, 
to  come  to  tbe  state  to  rob  storekeepers.  Is  ad- 
mlsslbte  in  evidence  on  a  prosecntion  for  the 
murder  ot  an  officer  in  an  attempt  to  arrest  the 
accused  and  others  tor  the  robbing  ot  a  store ; 
such  testimony  serving,  in  connection  with 
ML.  R.  A. 


other  testimony,  to  identify  the  accused  aa  one 
ot  the  parties  who  had  committed  tbe  robbery 
for  which  the  officer  was  attempthig  to  make 
the  arrest.  Hoore  v.  State,  40  Tex.  Crlm.  Rep. 
439,  60  8.  W.  492. 

So,  evidence  tbat  the  accused  was  a  convict 
at  a  designated  place,  and  that  the  person 
killed  was  a  gnard  at  tbat  place  at  tlie  time  of 
the  killing.  Is  admlasible  in  a  proMCUtion  fv 
tbe  homicide.  Stone  v.  State,  187  Ala.  1,  34 
So.  629. 

And  where  a  father  and  son  escaped  from 
Jail,  and  were  pursued  by  the  sheriff  and  his 
assistants,  and  called  opon  to  surrender,  and 
the  son  shot  and  killed  one  of  the  aaslstants, 
evidence  bhowing  the  imprisonment  of  the 
father  and  son  in  Jail  and  their  escape  there- 
from is  admissible  In  a  prosecntion  tor  the  klU- 
hig,  as  tending  to  allow  the  reason  why  the 
sheriff  and  his  assistants  were  In  pursuit  of 
them  at  tbe  time,  and  that  the  purpose  of  the 
pursuing  party  was,  not  to  Injure,  bat  to  ap- 
prehend, them ;  and  also  upon  tbe  question  ot 
tbe  intent  of  the  accused  when  he  flred  the 
fatal  shot  Slate  v.  Shaw,  78  Vt  149.  50  AtL 
868. 

So.  evidence  tending  to  show  tbat  tbe  defend- 
ant had  fitolen  goods,  which  at  the  time  were 
partly  concealed  upon  bis  pei-son,  Is  admissible 
In  a  prosecution  against  him  im  assaulting,  with 
Intent  to  kill,  a  private  individual,  who  attempt 
ed  to  arreat  him.  Dryer  r.  State,  189  Ala. 
117,  36  So.  88. 

And  evidence  tbat  an  officer  found  persona 
upon  bis  beat  so  dressed  and  having  such  an 
appearance  ae  to  rouse  his  suspicion  of  an  un- 
lawful design,  and  that  after  arresting  tbem, 
one  ot  them  shot  tbe  olBcer,  who  was  conduct- 
Ing  them  to  the  station,  and  that  thereupon 
both  ot  tbem  ran  away.  Is  sufficient  to  Justify  a 
Hnding  of  a  legal  arrest  under  the  provisions  of 
Mass.  Rev.  Laws,  chap.  81,  {  2,  relating  to 
watdi  and  ward.  Com.  v.  Carter  <Hass.)  66 
N.  B.  716. 

So,  a  statement  b;  a  sheriff  In  a  telegram  ad- 
dressed to  a  constable,  that  persons  named  were 
guilty  of  horse  stealmg,  and  a  direction  to  the 
constable  to  arrest  tbem,  are  admissible  In  evi- 
dence, in  a  prosecution  against  such  persons 
for  killing  an  assistant  ot  the  constable  in  re- 
sisting the  attempt  to  make  tbe  arrest,  to  show 
that  the  constat>]e  had  reasonable  cauae  to  be- 
lieve that  sacb  persons  had  in  fact  committed  a 
felony,  the  arrest  having  been  attempted  out- 
side ot  the  eonstable'a  county.  People  v.  Cougb- 
lln,  18  UUh.  58.  44  Pac  94. 

And  evidence  that  as  persons  who  were  sus- 
pected of  having  committed  a  burglary  entered 
a  restaurant,  and  when  not  more  than  6  feet 
distant,  tbe  bead  waiter  remarked  to  the  pro- 
prietor, "There  goes  the  burglars,"  in  an  ordi- 
nary tone  of  voice ;  and  that,  upon  an  officer  bO' 
Ing  called  and  arresting  them,  they  went  peace- 
ably wltb  blm  for  some  distance  toward  the  po- 
lice station,  after  which  coie  of  tbem  killed  him. 
Is  competent  in  a  prosecution  for  the  homicide, 
both  as  bearing  upon  tbe  action  ot  tlie  officer 
In  making  tbe  arrest,  and  on  the  onderstandlng^ 
of  the  defendant  that  be  was  taken  Into  custody 
□pon  a  charge  of  felony.  People  v.  Wilson.  141 
N.  Y.  186,  86  N.  E.  230 

So,  a  verdict  of  murder  in  tbe  second  degree 
Is  sufflclwtly  supported  In  a  prosecution  there- 
for evidence  that  a  polleraian,  havl^  his 
suspicions  aroused  concerning  two  men,  called 
a  person  to  assist  him  In  arreeting  them,  and 
that  the  person  called  arrested  one  of  themr 
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KDd  tbat  the  other  that  tbe  policemaD,  aad  that 
Qm  two  had  been  aeen  togeOier  and  recognliied, 
aod  the  accused  waa  Identlfled  a«  beiag  the  man 
who  had  been  seen  with  tbe  person  arrested,  and 
that  bnrgtars*  nippers  were  found  near  the  apot 
and  rpcognlEftd  by  a.  mechanic  as  havloif  been 
made  b;  him,  he  testifying  that  he  had  sold  a 
pair  to  the  accused,  and  tbat  he  waa  under  In- 
dictment for  felonj  and  a  fagltlve  from  jus 
tlc« ;  and  a  refusal  to  set  aside  the  Terdlct  is 
not  error.  Williams  v.  Com.  86  Va.  607,  8  8. 
B.  470. 

And  where  a  railway  station  la  burglarised, 
and  persons  doing  it  go  froin  there  to  a  house 
and  rob  the  Inmates,  and  the  oflleers  follow 
them  from  the  scene  of  the  burglary  and  over- 
take them  at  the  house,  and  In  realstlug  tbe  ar- 
rest they  kill  one  of  the  ofBcers,  It  la  immaterial 
whether  or  not  tbe  ofBcere  are  aware,  at  the 
time,  of  tbe  robbery  then  being  committed  at 
the  house,  they  having  followed  In  close  pur- 
suit from  the  scene  of  the  burglary  and  over- 
taken tbe  burglars  while  yet  within  the  bonse ; 
and  evidence.  In  a  prosecution  therefor,  of  the 
perpetration  of  the  robbery  at  the  boose  at 
the  time  of  the  shooting,  Is  not  sahject  to  tbe 
objection  that  the  officers  were  not  at  the  time 
aware  of  It  Com.  v.  Major,  198  Pa.  290,  82 
Am.  St.  Rep.  SOS,  47  Atl.  741. 

Evidence  that  a  sheriff  had  been  Informed  by 
a  credible  person  that  another  person  was  guilty 
of  the  theft  of  a  horse,  and  was  about  to  escape, 
bowever,  and  tlmt  he  did  not  have  time  to  pro- 
cure a  warrant  for  hla  arrest,  Is  not  admissible 
In  a  prosecution  against  such  person  for  klllInK 
the  officer  while  attempting  to  arrest  bim,  Is  the 
absence  of  anything  to  show  authority  to  ar 
rest  without  a  warrant,  and  that  the  method 
pursued  In  attempting  tbe  arrest  was  in  ac- 
cordance with  the  law.  Cortet  v.  State,  44 
Tex.  Crim.  Rep.  169,  69  8.  W.  536. 

Where  a  witness,  in  a  prosecution  for  the 
killing  of  a  policeman  while  seeking  to  make 
an  arrest,  by  the  party  sought  to  be  ar- 
rested, had  been  aekMI  upon  eroas-ezamiaatlon 
many  qoestlons  as  to  tbe  description  of  the 
man  whom  he  was  directed  to  arrest,  and  called 
upon  to  testify  that  this  description  had  been 
given  to  bim,  he  may  be  asked  on  redirect  ex- 
amination from  whom  be  got  tbe  description. 
Com.  V.  Carter  (Mass.)  66  N.  B.  716. 

e.  Of  moHoe  or  malioe, 
i.  A-dmlftbrntV- 

Where  au  officer  Is  killed  by  a  person  whom 
he  is  trying  to  arrest.  It  Is  competent,  in  a  pros- 
ecution therefor,  to  establish  any  fact  which 
tends  to  show  motive  on  the  part  of  tbe  ac 
ecsed,  and  to  make  plain  to  the  Jury  the  rela- 
tions which  existed  between  him  and  tbe  officer 
killed  at  the  time  of  tbe  homicide.  Bishop  v. 
Com.  109  Ky.  fi.~>8,  60  S.  W.  100,  Reversing  2'J 
Ky.  L.  Rep.  760,  SS  B.  W.  817,  on  other  grounds 
on  rehearing;  Com.  v.  Uajor,  198  Pa.  290,  82 
Am.  St.  Rep.  808,  47  Atl.  741. 

Thns,  evidence  as  to  the  robbery  of  stage- 
eoacbps  by  three  men,  one  of  whom  afterwards 
shot  and  killed  a  deputy  sherilf  who  overhauled 
them  and  attempted  to  arrest  them.  Is  admissi- 
ble, CO  a  prosecution  for  the  homicide,  to  show 
that  defendant  was  engaged  with  Gtt  others  in 
the  eommlsalon  of  tbe  robbery,  and  that  he  and 
his  confederates  had  a  motive,  beyond  their  own 
protection  as  men  innocent  of  crime,  In  killing 
66L.R.  A. 


the  officer  while  in  pursuit  of  them.  People  t. 
Poo).  27  CaU  678. 

And  where  a  police  officer  In  full  uniform 
was  shot  and  killed  by  a  man  whom  be  was  try- 
ing to  arrest.  It  Is  not  only  competent  to  show 
that  a  man  had  been  killed,  and  tbat  tbe  de- 
fendant was  accused  of  killing  bim.  In  order 
to  Justify  the  officer's  action,  but  equally  com- 
petent to  show  tliat  the  aceoaed  actually  killed 
the  man,  and  was  fleeing  from  tbe  eeene  of  tbe 
homicide  at  the  time  of  bis  arrest  by  the  officer. 
In  order  to  establish  the  motive  of  desire  to  es- 
cape. Bishop  V.  Com.  100  Ky.  6S8.  60  S.  W. 
190.  Severaing  22  Ky.  L.  Rep.  T60,  68  B.  W. 
817.  on  other  grounds  on  rehearing. 

So,  testimony  tending  to  show  that  at  the 
time  of  a  homicide,  and  for  some  time  before, 
the  accused  was  a  fngltive  from  Justice  on  ac- 
count of  certain  charges  of  theft  which'  had  been 
preferred  against  talm.  Is  admissible  In  the  pros- 
ecution for  the  bomieide,  where  It  appears  tbat 
tbe  person  killed  waa  an  officer,  aad  tbat  the  ac- 
cused had  heard  tbat  the  officer  was  looking  for 
bim,  and  that  be  threatened  the  officer  on  that 
account,  as  tending  to  show  a  motjve  for  the 
homicide.  Patterson  v.  State  (Tex.  Crtm.  App.) 
60  &  W.  607. 

And  an  Indictment  against  a  person  in  an- 
other city,  pending  at  the  time  of  the  homicide, 
from  which  prosecution  the  person  indicted  waa 
then  a  fugitive,  la  admlaslble  in  evidence  against 
bim  In  a  prosecution  for  a  homicide,  consisting 
of  tbe  killing  of  an  officer  whose  saspidons  were 
aroused  by  hie  actions  and  who  sought  to  ar- 
rest him,  not  to  prove  other  crimes  than  the 
one  for  which  he  waa  being  tried,  but  to  show 
a  strong  motive  on  bis  part  to  resist  arrest  at 
the  time.  Wllllanui  t.  Com.  86  Va.  607,  8  & 
B.  470. 

So,  tbe  rircnmatancea  of  tbe  resistance  to  an 
officer  killed  In  reslatlug  arrest  by  the  person 
sought  to  be  arrested,  and  tbe  means  he  had  of 
knowing  the  otBcer'a  authority,  and  tbe  pro- 
priety of  bis  mode  of  expressing  It,  are  to  be 
eraaidared  on  the  question  of  malice.  State  r. 
Oliver.  2  noost  (Del.)  680. 

And  where  a  person  gets  Into  a  difficulty  with 
a  crowd  of  others,  and,  after  being  rougbly 
handled,  shoots  and  wounds  one  of  tbe  crowd, 
and  runs  away  pnrsned  by  tbe  crowd,  crying, 
"Stop  the  murderer;"  and  a  police  officer  at- 
tempts to  atop  him  ;  and  be  aboota  tbe  police  of- 
ficer,— proof,  in  tbe  prosecution  for  auch  shoots 
lug,  of  tbe  officer's  uniform  and  the  prisoner's 
defective  vision,  and  tbe  character  of  tbe  atreet 
lamp  In  tbe  vicinity  at  the  time  of  tbe  killing. 
Is  competent  and  of  vital  consequence  on  tbe 
question  as  to  whether  or  not  be  was  aware  of 
the  official  character  of  the  person  seeking  to 
stop  bim.    Tates  v.  People,  32  N.  Y.  509. 

But  proof  of  the  condition  of  a  street  lamp 
four  months  after  tbe  occurrence  in  question  la 
not  evidence  either  to  reduce  the  crime  charged 
from  murder  to  manslaughter,  or  for  any  other 
purpose.  IMd. 

So,  evidence  aa  to  the  right  to  make  an  ar- 
rest, and  as  to  the  grounds  for  the  arrest.  Is 
admissible  lu  a  prosecution  for  an  assault  with 
Intent  to  kill,  made  by  tbe  person  sought  to  be 
arrested  upon  tbe  person  attempting  to  arrest 
him,  where  It  ta  claimed  that  he  was  Illegally 
arrested,  to  enable  tbe  Jury  to  determine 
whether  tbe  assault  was  made  with  malice 
aforethought,  or  waa  committed  under  the  In- 
fluence of  sudden  passion  artalng  from  ade- 
quate canae  but  neither  Jnstifled  nor  ntcnaed  b} 
law.   Goodman     State,  4  Tex.  ApP<  849. 
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And  threats  made  against  an  officer,  and 
tbr«ati  of  resistance  to  arrest,  sbonid  one  be 
attempted,  are  competent  to  so  to  the  Jury  Id  a 
prfMecntlon  ajtalnst  the  person  making  the 
threats,  for  killing  the  oOlcer  In  question  while 
lie  was  attempting  to  arrost  him  for  larceny,  as 
showing  the  circumstances  under  which  the 
fcllllnjr  took  place,  aiid  who  were  the  responalble 
SMirtlea.  People  v.  Ooach,  82  Mtch.  22,  46  N. 
W.  101. 

And  one  who  killed  an  officer  attempting  to 
«rrcst  him  may,  on  a  prosecution  therefor,  for 
the  purpose  of  rebutting  evidence  of  malice  and 
preparatlou  to  resist  arrest,  show  tbat  he  had 
anned  himself  In  ^pectatloo  of  a  felonloas  a»- 
«aolt  by  another  party  with  whom  he  bad  had  a 
^quarrel,  and  who  had  threatened  or  attempted 
to  kill  him  the  same  day.  Unt  evidence  of  the 
-transaction  out  of  which  the  quarrel  arose 
would  be  Incompetent  and  Immaterial  and  Im- 
proper upon  examination  In  chief.  State  v. 
Spauldlns,  84  Minn.  861,  26  N.  W.  793. 

So,  evidence  of  a  statement  by  a  person,  that. 
If  a  designated  officer  tried  to  arrest  hlra,  he 
would  hear  from  his  revolver.  Is  admissible  In 
A  prosecution  against  Buch  person  for  kllllnK 
Another  oflieer  who  aonght  to  arrest  him,  as 
tending  to  show  malice  npon  the  part  of  the 
Accused,  not  toward  the  ofOcer  killed  IndlTldu- 
«lty,  but  toward  any  officer  who  soui^t  to  ar- 
rest bim.  Palmer  v.  People,  138  III.  3S6.  31! 
Am.  St.  Kep.  14d.  28  N.  E.  130. 

And  a  statement  made  by  a  person  alleged  to 
liave  stoleu  horses,  In  reply  to  one  made  to  him 
that  the  offlcws  were  after  blm,  "Well !  let  them 
come:  I  am  ready  for  them," — Is  admissible  In 
«vldence  In  a  prosecution  against  him  for  the 
'killing  of  an  officer  who  sought  to  arrest  blm. 
as  indlcatlog  an  Intention  to  resist  officers  If 
they  should  come,  and  as  Indicating  malice 
sgalnst  all  persons  who  might  attempt  to  ar- 
rest him.  People  v.  Conghllu,  18  Utah,  66,  44 
Pac.  04. 

And  while  a  statement  by  the  accused,  pref* 
ftced  by  an  oath,  In  a  prosecution  for  homicide, 
made  on  the  evening  before  the  shooting  in 
'question,  and  without  mentioning  anyone, 
"that  be  could  not  arrest  blm,"  Isolated  from 
the  other  facts  of  the  caae.  Is  not  evidence ;  It 
would  be  relevant  lu  connection  with  other  evl- 
-dence  on  the  trial  as  to  the  killing  of  an  officer 
having  a  warrant  for  his  arrest,  by  the  defend- 
ant, done  while  he  was  attempting  to  arrest 
him.    Campbell  v.  State,  15  Tex.  App.  506. 

So,  evidence  that  two  persons  sought  to  be 
arrested  for  horse  stealing  shot  at  the  sheriff 
■and  his  aitslstant  when  they  sought  to  arrest 
them,  and  continued  shooting  until  they  bad 
wounded  the  assiatant,  and  Iwth  had  retreated 
•out  of  reach.  Is  admissible  In  evidence  In  a 
prosecution  for  killing  an  officer  four  days  after- 
wards, who  sought  to  arrest  them,  as  indicat- 
ing a  purpose  to  kill  any  person  who  nUgbt  at- 
tempt to  arreat  them,  and  manifesting  a  dellb- 
■erate  Intention  to  kill  all  such  persons.  People 
T.  Congfalln,  18  Utah,  5S,  44  Pac.  94. 

2.  fiajjlcfency. 

Where  one,  In  resisting  arrest.  Intentionally 
nssd  a  deadly  weapon  upon  the  iierson  aeeking 
to  arrest  him,  who  was  acting  lawfully,  he  will 
be  deemed  to  have  Intended  to  do  great  bodily 
harm,  or  tu  kill  that  he  might  escape,  so  that 
In  either  case  malice  will  be  presumed ;  and  the 
«ct  is  murder,  and  caaoot  be  reduced  to  man- 
slaughter on  the  theory  that  he  did  it  In  the 
-66  L.  R.  A. 


heat  of  the  struggle,  without  malice.  Com.  v. 
Grether.  2iM  Pa.  203.  53  Atl.  753. 

And  the  fact  that  an  under  sheriff  was  shot 
and  InstoDtly  killed  while  attempting  to  arrest 
the  person  who  did  the  shooting  within  the  jn- 
rlsdlclon  of  the  officer,  by  virtue  of  a  warrant 
then  In  his  poBsession,  strongly  tends  to  show 
the  accused  guilty  of  murder  In  one  of  the  de- 
grees :  and  It  Is  the  duty  of  the  court.  In  a  pros- 
ecution therefor,  to  submit  tbe  case  upon  such 
facta  to  the  Jury.  People  v.  Durfee,  62  Mich. 
487,  2tt  N.  W.  109. 

So.  evidence  of  a  threat  against  certain  of- 
ficers, previously  uttered,  and  that  the  person 
making  It  provided  himself  with  arms  without 
other  apparent  reason,  and  that  he  used  them 
in  killing  the  officer  befbre  violence  was  done 
him  In  an  attempt  to  make  sn  arrest,  Is  suffi- 
cient, in  a  prosecution  for  such  killing,  to  Justi- 
fy the  Jur^  In  finding  malice.  HaETerty  v.  Peo- 
ple, 72  III.  37;  Palmer  v.  People,  138  III.  356, 
38  Am.  St.  Uep.  146.  28  N.  E.  130. 

And  evidence  that  the  accused  and  others 
armed  tbemaelves  snd  started  out  to  commit  a 
burglary,  and  that  they  encountered  and  killed 
a  police  officer  near  the  scene  of  the  intended 
crime.  Is  sufficient  to  establish  a  deliberation 
and  premeditation  necessary  to  tonstltate  the 
crime  of  murder  In  the  first  degree,  though 
there  Is  alno  evidence  to  show  that  tbe  officer 
was  the  flrst  to  sho<it.  People  v.  Sullivan,  178 
N.  Y.  122,  63  L.  B.  A.  863,  93  Am.  St.  Rep. 
.'>82,  65  N.  E.  989. 

So,  evidence  In  a  prosecution  for  murder  that 
tbe  detttadant  had  aided  another  to  escape  from 
arrest,  and  threatened  to  kill  anyone  who  at- 
tempted to  arrest  him ;  and  that,  prior  to  the 
homicide,  both  had  resisted  officers  on  several 
occasions ;  and  that,  while  being  pursued,  the 
other  killed  the  oiBcer,  whose  official  character 
was  known  to  both,  and  whom  the  defendant 
bad  himself  threatened  to  kill ;  and  that  he 
himself  shot  another  officer  upon  being  discov- 
ered in  biding,  and  shot  at  still  another,  where 
he  had  at  no  time  been  Sred  upon  until  he  Qrst 
drew  hia  own  gun, — Is  sufficient  to  sustain  a 
conviction  of  murder  In  the  first  degree.  State 
V.  Gay,  18  Mont.  61.  44  Pac.  411. 

And  where  a  person  kills  an  officer  In  de- 
fending hlH  house  against  nn  unlawful  entry  for 
the  purpose  of  executing  a  lawful  warrant,  and 
In  defending  bis  person  agalnat  an  nnlawtul  ar- 
reat by  reason  of  aach  unlawful  entry ;  and 
there  la  evidence  tending  to  prove  that,  prior  to 
the  kilting  he  bad  had  a  quarrel  with  the  per- 
.wn  killed,  and  bad  bitter  feelings  toward  him, 
and  made  threats  against  him,  and  had  planned 
to  murder  him, — the  question  whether  It  la 
murder  or  manalaughter  Is  properly  referred  to 
the  jury.  State  v.  Scbeele.  57  Conn.  307,  14 
Am.  6t  Rep.  106,  18  Atl.  256. 

And  a  verdict  of  murder  In  the  first  degree 
Is  sufficiently  supported  by  evidence  that  a  atore 
bad  been  bur^arixed ;  and  that  tbe  keeper  and 
head  waiter  of  a  neighboring  restaurant  sus- 
pected that  persons  who  bad  taken  their  meals 
at  the  restaurant,  but  had  stopped  at  the  time 
of  the  burglary,  were  the  guilty  parties,  and  no- 
tified the  police,  and  arranged  with  them  to  call 
them  It  such  persons  should  return ;  and  tbat 
subsequently,  upon  their  return,  the  head  waiter 
called  attention  to  It  by  saying  In  an  ordinary 
tone,  "There  goes  the  burglars,"  and  the  police 
were  notified  and  a  policeman  sent,  to  whom 
Ihey  were  Identified :  and  be  followed  them  to 
the  street  and  tapped  them  upon  the  shouldera, 
and  they  proceeded  with  him  quietly  toward  the 
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police  statloD  anttl  they  readied  a  barricade 
across  the  sidewalk,  compelling  them  to  tnrn 
Into  the  street,  when  one  ot  them  attacked  the 
offlcer,  tnnied  hln  arotmd,  and  struck  htm  with 
him  revolTer,  and  the  other,  the  accused,  shot 
and  killed  him.  People  y.  WUaon,  141  N.  Y. 
ISO,  88  N.  B.  280. 

d.  Other  general  and  mUcettaneout  matterM. 

l^ongb,  aa  In  otho*  criminal  casea,  the  bur- 
den rests  with  the  proaeeutlon  to  establish 
every  fact  necessary  to  convIctloD,  the  court.  In 
a  prosecution  for  homicide  In  reetatlng  arrest, 
Is  not  bound  apeclUcally  to  charge  that  tbe  bur- 
den Is  on  the  government  to  ivore  tbe  legality 
of  the  arrest  beyond  a  reasonable  doubt,  where 
It  charged  In  general  terms,  and  at  considerable 
length,  dealing  fully  and  correctly  with  the  doc- 
trine of  the  burden  of  proof  beyond  a  reasonable 
doubt.  Com.  T.  Carter  (Mass.)  66  N.  B.  716. 

And  where  two  persons  are  sought  to  be  ar- 
rested tot  the  commlasfon  of  a  falonj,  and  one 
of  them  kills  one  of  their  pursuers,  and  the 
otber  kills  another,  evidence  as  to  tbe  killing  of 
one  pursuer  Is  admissible  In  a  prosecution  for 
the  kllllog  of  the  otber,  as  part  of  the  ret  gea- 
ia,  and  a  description  of  tbe  wound  Is  also  prop- 
er. People  T.  Conghltn,  IS  UUh,  58,  44  Pae. 
94. 

So,  tbe  conduct  of  a  person  accused  of  crime, 
after  tbe  offense  has  been  committed  Is  a  legiti- 
mate subject  of  luvestigatlon ;  and  evidence. 
In  a  prosecution  for  the  homicide,  that  a  per- 
son who  killed  an  officer  Beeklng  to  arreat  bim 
on  account  of  bis  suspicious  actions,  evaded 
arrest  for  gome  time,  and  when  arrested  and 
lodged  In  Jail  broke  Jail  a  few  days  before  the 
court  met.  remaining  at  large  for  some  months 
before  be  was  retaken.  Is  admissible.  Williams 
T.  Com.  85  Va.  007,  8  S.  B.  470. 

And  evidence  that  a  conversation  was  had 
with  a  police  offlcer  Immediately  after  he  was 
shot  is  admissible  In  a  prosecution  for  shooting 
him  in  resistance  of  arrest  to  show  bis  physical 
condItl<Hi  at  tbe  time,  no  attempt  having  been 
made  to  show  hia  Btatementi.  Com.  v.  Carter 
(Haas.)  06  N.  E.  71S. 

And  BtBtemente  by  persons  accused  of  mur- 
der In  resisting  an  arrest,  made  In  Jail  after 
their  arrest,  bearing  upon  an  alleged  robbery  of 
a  bank  and  upon  the  conflict  preceding  their 
capture,  are  admlaslble  in  evidence,  the  kill- 
ing having  been  done  In  resisting  capture,  where 
they  were  being  tried  jointly;  since  in  such 
case  neither  can  exclude  testimony  which  was 
pertinent  against  himself,  simply  because  it 
night  not  be  entitled  to  any  consideration 
against  bis  codeCendant.  State  v.  PhllUpa,  118 
Iowa,  660.  92  N.  W.  878. 

The  character  of  an  offlcer  killed  by  a  person 
whom  be  sought  to  arrest,  however.  Is  not  ad- 
missible In  a  prosecution  for  the  killing.  Ulers 
v.  State,  34  Tex.  Crim.  Rep.  181.  S8  Am.  St. 
Eep.  705,  29  S.  W.  1074. 

And  that  a  person  sought  to  be  arrested  was 
a  bad  man  is  not  admissible  In  a  prosecution 
against  him  for  hilling  the  officer  who  attempt- 
ed to  make  the  arrest.  Ibid. 

And  whetber  or  not  n  policeman  was  tbe 
prosecutor  Is  Incompetent  and  Immaterial  In  a 
I>roBecutlbn  against  a  person  who  assaulted  hlm 
with  Intent  to  kill  to  prevent  an  Illegal  arrest. 
Harrell  v.  State,  75  Ga.  642. 

And  tbat  a  person  had  consulted  counsel,  and 
had  been  advised  by  counsel  that  be  had  a  legal 
right  to  mahitain  possesslMi  of  the  land  in  dls- 
66  L.  B.  A. 


pute,  Is  not  admissible  In  evidence  in  a  prosecu- 
tion against  an  alleged  coconspirator  for  kill- 
ing an  offlcer  In  resisting  dispossession  of  such 
land.  Smith  t.  State  (Tex.  CrIm.  App.)  81  % 
W.  888. 

So,  evidence  as  to  tbe  kind  and  color  ot 
clothes  worn  by  the  deceased,  and  as  to  tbe  In- 
signia of  the  office  of  marshal  tbat  he  had 
about  his  person.  Is  Inadmissible  in  a  prosecu- 
tion for  homicide,  against  a  person  who  killed 
him,  on  the  claim  tbat  It  was  done  nnlaweolly 
In  resisting  arrest,  where  the  deceased  was  not 
at  the  time  marshal,  and  was  not,  even  If  he 
had  been,  authorised  to  arrest  the  accused  with- 
out a  warrant.  Bates  v.  Com.  14  Ky.  L.  Bep. 
ITT,  19  8.  W.  92a 

XII,  Bumnuiry. 

A  killing  with  malice  or  premeditation  Is 
usually.  If  not  universally,  murder  In  the  first 
degree,  whether  it  is  a  hilling  In  resisting  ar- 
rest, or  of  an  officer  ot  Justice,  or  not,  the 
mallee  afurethoDght  or  premeditation  being  Hie 
controlling  element  The  killing  ot  an  offlcer 
of  Justice,  and  the  killing  In  resistance  of  ar- 
rest of  a  person  duly  authorized  to  make  the 
arrest,  acting  within  the  scope  of  bis  authority. 
Is  also  murder  as  a  general  rule,  thougb,  of 
course,  It  would  only  be  murder  In  a  lower  de- 
gree in  the  absence  ot  malice  aforethought  or 
premeditation,  where  these  elments  are  re- 
quired to  constitute  murder  In  the  first  degree. 
This  is  because  resisting  arrest  or  resisting 
official  action  ot  an  officer  of  Justice  is  an  un- 
lawful act,  and  the  kllUni  woald  be  homldds  la 
the  commission  of  an  unlawful  act,  which  Is 
usually  murder  without  reference  to  malice. 

To  bring  a  case  within  this  rule,  however, 
the  offlcer  killed  must  have  been  at  least  a  dff 
lacto  offlcer ;  and  if  It  was  a  case  requiring  a 
warrant  or  process,  be  most  have  acted  under 
one  Issued  by  a  court  having  Jurisdiction  of 
the  alleged  offense ;  though  It  would  not  be  in- 
effectual merely  because  it  is  technically  de- 
fective. If  it  was  a  case  of  an  arrest  for  a 
felony  without  a  warrant,  the  officer  must  have 
had  reasonable  ground  to  suppose  that  a  felony 
had  been  committed,  and  tbat  the  person  sought 
to  be  arrested  committed  It ;  and  In  case  of  an 
attempted  arrest  by  a  private  citizen,  to  bring 
killing  him  within  the  same  rule,  the  felcmy 
must  have  been  committed  in  his  presence,  or 
the  arrest  must  have  been  on  fresh  pursuit.  If 
tbe  case  Is  («e  of  an  unlawful  act.  not  a  felony, 
a  private  Individual  Is  not  protected  In  mak- 
Ing  an  arrett,  and  an  offlcer  Is  not  protected  la 
acting  without  a  warrant,  unless  the  criminal 
act  was  committed  In  his  presence. 

Though  an  arrest  is  duly  authorised,  however, 
the  person  seeking  to  make  it  loses  bis  protec- 
tion if  be  proceeds  with  unnecessary  force,  such 
force  authorising  the  person  sought  to  be  ar- 
rested to  defend  himself,  even  to  the  extent  ot 
killing  his  opponmt,  If  tbat  appears  to  be  neces- 
sary to  save  his  own  life,  or  prevent  great  bodily 
harm.  In  which  case  the  killing  would  be  Jnstl- 
flable ;  and,  though  the  unnecessary  force  may 
not  go  to  this  extent,  still,  if  It  la  such  as  to 
Induce  hot  blood.  It  may  be  regarded  as  a  suffi- 
cient provocation  to  reduce  tbe  homicide  to 
manslaughter.  And,  though  an  arrest  Is  duly 
authorised  and  properly  made.  It  Is  still 
necessary,  in  order  to  cut  off  the  right 
of  self-defense,  tbat  knowledge  of  the  an- 
tborlty  and  Intent  to  make  the  arrest 
should  be  brought  home  to  tbe  person  sought  to 
be  arrested.  But  this  may  be  done  by  aov  rea- 
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KHUble  meaofl  calculated  to  coDvey  the  de- 
aired  tnformatlou.  and  need  not  tw  done  at  all 
when  the  person  aooght  to  be  arrested  was  al- 
ready informed,  on  when  the  circumstances  were 
tucb  as  to  Inform  him,  as  lo  case  of  an  offense 
In  the  olBcer'ii  preaenee,  or  of  fresh  parsnlt,  or 
when  he  at  once  resists  and  attacks  the  offlcer 
in  each  a  manner  aa  to  deprive  him  of,  or  se- 
rloosly  Interfere  with,  <q)portanlty  to  give  no- 
tice. 

In  case  of  an  unlawful  arrest,  or  attempt  to 
arreat,  kllllnB  the  person  attempting  It  Is,  as 
a  general  mie,  manBlaugbter  only.  A  person 
seeking  oolawfally  to  arreat  another  la  a  tres- 
passer, and  the  trespass  Is  a  ground  of  provoca- 
tion sufficient  to  reduce  the  homicide  of  such 
person  In  resistance  of  the  arrest  from  morder 
to  manslaughter;  ttaough  It  la  not  so  reduced 
unleaa  the  person  sought  to  be  arrested  sctuallj 
acted  under  the  InHuence  of  hot  blood  Induced 
by  the  proTOcatlou.  And  such  an  Attempt  un- 
lawfall;  to  arrest  gives  the  person  sought  to  be 
arrested  a  right  to  resist,  even  to  the  extent  of 
killing  bis  opponent,  If  such  killing  la  necessary 
to  aave  hla  own  life,  or  to  save  himaelf  from 
serious  bodily  harm ;  bat  the  neceaalty  must 
bare  been  real  and  apparent.  The  amount  of 
tont  which  he  may  uae  In  setf-defeaae,  bow- 


erer,  ia  thut,  only,  which  Is  necesaary  to  prevent 
the  carrying  out  of  the  unlawful  purpose.  If 

excessive  force  Is  used  In  making  resistance, 
the  right  of  self-defense  Is  eliminated,  and  kill- 
Ing,  by  means  calculated  to  cause  death,  with 
knowledge  that  the  Intent  was  only  to  arrest.  Is 
murder ;  and  an  unintentional  killing  In  making 
such  resltitance  by  means  not  calculated  to  cause 
death  is  manslaughter. 

These  rules  apply,  also,  to  the  killing  of  as- 
sistants acting  in  the  presence  of,  or  under  the 
directions  of,  an  offlcer;  and  to  killing  to  effect 
an  escape  after  snbmlsslon  to  arreat,  aueh  aoh- 
mission  not  affecting  the  rl^t  to  resist  an  Il- 
legal arrest ;  and  the  escape  of  a  person  In 
coDflaemeat — at  least  If  It  Is  for  a  felony— is  a 
felony,  and  killing  to  effect  such  escape  Is  mur- 
der. 

The  indictment  in  such  a  case  need  not  charge 
that  Ihe  person  killed  was  an  officer  engaged  In 
the  performance  of  bis  duty ;  It  may  be  gen- 
eral, charging  a  killing  with  malice  prepense; 
and  the  rules  of  evidence  applicable  generally 
In  criminal  casea  apply  to  proof  of  the  official 
character  of  the  officer,  nod  of  the  authority 
under  which  he  acted,  and  to  proof  of  motive, 
Intent,  or  malice,  on  the  part  of  the  accused. 

F.  H.  B. 


^fAOK  SUPREME  JUDICIAL  COimT. 


Fred  T.  ULMER  «t  al. 

V. 

LIME  ROCK  RAILROAD  OOMPANT. 

(B8  Ha.  679.) 

1.  Whether  or  not  a  pvrpoae  for  whleh 
private  properir  is  aowcht  to  he  tak- 
en onder  the  power  of  eminent  domain  la  a 
public  one  Is  a  judicial  question. 

2.  That  the  prlmarr  purpose  of  a 
branch  track  ^to  •  atone  vwanr  is 
the  accommodation  of  the  owner  of  the 
quarry  will  not  prevent  the  exercise  of  the 
right  of  eminent  domain  for  the  acquisition 
of  a  right  of  way  If  the  track  Is  in  fact 
intended  for  the  use  of  the  public,  which  will 
be  entitled  to  its  use  whenever  the  neces- 
■Ity  for  such  nie  arlaea, 

8.  The  eoorta  will  mot  deelare  Inval- 
id an  enactment  of  the  leslelatnre 
delegating  the  power  of  onlnent  domain, 
unless  it  is  clearly  so. 

4.  The  exereiae  by  a  railroad  company 
of  the  power  of  eminent  domain  to 
aeqnin  a  right  of  way  for  a  branch  traA  to 
a  atcme  quarry  ia,  in  effect,  a  declaration 
that  the  branch  la  subject  to  the  use  of  the 
public,  and  to  pnbllc  control. 

B.  That  all  the  atoelc  of  a  railroad 
company,  exeept  that  neeeasary  to 
Qualify  the  directors,  la  owned  by  the 
owner  of  a  stone  quarry,  doea  not  make  the 
construction  of  a  braacb  to  such  quarry  so 
far  a  private  enterprise  as  to  preclude  the 


NoTB. — For  other  cases  in  this  series  as  to 
right  to  exercise  eminent  domain  to  obtain  a 
right  of  way  for  a  railroad  which  la  chief- 
ly for  the  advantage  of  a  private  bust- 
nesa,  see  Kettle  River  R.  Co.  v.  Eastern 
B.  Co.  6  U  R.  A.  Ill ;  Butte,  A.  &  P.  R.  Co- 
66  L-  R.  A- 


exerclsc  of  the  power  of  eminent  domain,  it 
the  purpose  of  such  construction  Is  declared  by 
the  corporation  to  be  the  accommodation  of 
the  nubile. 

6.  That  the  ownership  of  all  the  qur- 
riea  reached  by  a  railroad  organlied  to 

transport  limestone  from  the  quarries  in  a 
particular  town  to  the  kilns  becomes  vest- 
ed in  one  person,  does  not  destroy  the  pub- 
lic character  of  the  road. 

7.  If  direetora  of  a  railroad  orvaniaed 
to  transport  atone  from  lime  «aav- 
rlea  to  the  kilna  aet  in  cood  faith 
in  refusing  to  extend  the  right  to  serve 
other  quarries  after  the  ownership  of  all 
those  served  by  the  road  becomes  vested  ia 
one  person,  their  action  ia  not  subject  to  re- 
view by  the  courts. 

8.  That  a  railroad  company  has  eom- 
mltted  an  act  for  which  tta  charter 
mlKht  be  forfeited  by  refusing  to  serve 
the  public  Is  no  ground  for  denying  It  the 
right  to  exercise  the  power  of  eminent  do- 
main to  acquire  a  right  of  way  tor  an  exten- 
sion of  Ita  aystem. 

(April  25,  ld04.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Knox  Counly  for  tiie  opinion  of  tlia 
full  bench  of  a  bill  filed  to  enjoin  defend- 
ant from  building  a  branch  or  spur  track  to 
its  road.   Bill  dismissed. 
The  facts  are  stated  in  the  opinion. 


V.  Montana  Union  R.  Co.  31  L.  R.  A.  288; 
Bridal  Veil  Lumbering  Co.  v.  Johnscm,  34  L. 
R.  A,  868 ;  Kansas  *  T.  Coal  R.  Co.  v.  North- 
western Coal  *  Mln.  Co.  61  L.  R.  A.  986;  and 
Re  Chicago  &  N.  W.  R.  Co.  66  L^R.  A.  24p. 
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UeMtra.  D.  H.  Mortl»ad  and  J.  XL 
Koova,  for  coraplainasts: 

While  the  l^Blatiire  may  determine  aa  to 
the  exigency  which  calls  for  the  enrdee  of 
the  right  of  eminent  domain.  It  ia  for  the 
oourt  to  determine  whether  the  use  bo 
granted  Is  public  or  private. 

Kennebee  Watmr  Ditt.  v.  WatenUU,  M 
Me.  241,  62  Atl.  774;  2  Wood,  Railroada, 
820 ;  1  Rorer.  Railroads,  298. 

The  qneation  whether  any  railroad  is  for  a 
public  or  private  use  depends  upon  the  right 
of  the  public  to  use  the  road,  and  to  require 
the  company,  as  a  common  carrier,  to  trans- 
port freight  or  passengers.  Hie  actual 
amount  of  businesB  done  by  the  road  is  im* 
material. 

Kettle  River  B.  Oo.  v.  Eattem  B,  Oo.  41 
Minn.  461,  6  L.  R.  A.  HI,  43  TX.  W.  469. 

When  any  company  sedes  to  condemn  land 
it  must  be  able  to  show  that  the  particular 
adieme  in  which  it  is  engaged  is  a  railroad 
enterprise  within  the  true  meaning  of  the 
dedsiona  which  justify  the  taking  of  private 
property  for  railroad  purposes,  or  that  the 
bosineas  whidi  It  is  authorized  to  carry  on 
is  public,  so  that  the  proposed  taking  is  for 
a  public  use. 

State  T.  Hazelton  d  L.  R.  Oo.  40  Ohio  St. 
S04;  2  Wood,  Railroads,  836;  Re  Niagara 
Falls  aW.R.  Co.  108  N.  Y.  375,  15  N.  K. 
429:  Lewis,  Em.  Dom.  ISO;  Chicago  d  E.  I. 
R.  Oo.  V.  WUtse,  116  HI.  449,  6  N.  E.  49; 
Kyle  T.  Texas  <£  y.  O.  R.  Oo.  (Tex.  App.) 
4  L.  R.  A.  275;  Pitishurg,  W.  £  K.  R.  Co. 
r.  Bentcood  Iron  Works,  81  W.  Va.  710,  2  L. 
R.  A.  680.  8  S.  E.  463. 

The  sale  and  transfer  of  stock  in  the  Lime 
Rock  Railroad,  not  to  separate  individuals, 
but  to  a  body  corporate,  is  as  effectual  a 
transfer  of  franchises  as  any  sale  or  lease  by 
a  body  corporate  as  a  whole  to  another  body 
corporate. 

Bntnsvick  Gaslight  Co.  v.  I7ni(ed  Oas, 
Fuel,  d  Light  Co.  85  Me.  632,  36  Am.  St 
Rep.  385,  27  Atl.  525. 

The  remedy  at  law  would  not  be  complete, 
aa  the  invasion  might,  and  probably  would, 
continue,  and  would  force  the  complainants 
to  bring  a  multitude  of  lawsuits,  none  of 
which  might  prove  effectual  to  prevent  the 
invasion  of  their  lands,  or  to  restore  to  them 
the  possession  thereof. 

2  Beach,  Modem  Eq.  Pr.  f  721 ;  Wheelock 
V.  Noonan,  108  N.  Y.  179,  2  Am.  St.  Rep. 
406,  15  N.  E.  67;  Whitehead,  Eq.  Pr.  f  138; 
Bof/ce  V.  Grundy,  3  Pet.  215,  7  L.  ed.  657. 

Messrs.  C.  E.  Uttlefleld  and  A.  8. 
Uttlefleld,  for  respondent: 

The  main  line  of  this  railroad  ia  a  public 
use. 

Famstoortk  r.  Lime  Aooft  R.  Co.  83  Me. 
440.  22  Atl.  373. 

There  are  three  elements  or  reasons  enter- 
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ing  Into  the  determination  of  the  qaestloii 
of  publlo  use.  Where  all  of  them  eoedst  in 
the  use,  a  public  use,  as  a  ^sgsl  propodUon^ 
is  dearly  established.  Theae  elemsnts  are; 
(1)  Public  utility  and  benefit ;  (2)  publio 
control,  and  right  of  the  public  to  use;  (S) 
necessity,  or  need,  or  difficulty  of  aocom- 
plishment,  except  through  the  public  ri^L 

Works  of  great  public  utility  and  general 
public  benefit  have  been  frequently  held  by 
the  coiuts  as  anthoridng  tiie  exerdse  oif 
eminent  domain,  even  though  neither  di- 
rectly nor  indirectly  do  the  public  have  ai^ 
use  of,  or  the  right  to  use,  anything  grow^ 
ing  out  of  the  exerdse  of  this  power. 

Talbot  Y.  Hudson,  IB  Gray,  417;  Jlfoore  v. 
Sanford,  151  Mas*.  280,  7  L.  R.  A.  161.  24 
N.  E.  828;  Vorfteet  v.  Cromwell,  70  N.  a 
634,  16  Am.  Rep.  787;  Paaton  d  E.  irrig. 
Canal  d  Land  Co.  FarmenT  d  M. 
Trrig.  d  iMnd  Co.  46  Neb.  884,  29  U 
R.  A.  853,  60  Am.  St  Rep.  586,  M 
N.  W.  848;  Aldridge  v.  Tusoumhia,  O. 
d  D.  R,  Co.  2  Stew,  ft  P.  (Ala.)  199,  28 
Am.  Dee.  807;  Boitdder  v.  Trenton  Dela- 
ware Falls  Co.  1  y.  J.  Eq.  604,  23  Am.  Dee. 
766;  Olmatead  v.  Camp,  38  Conn.  646,  89 
Am.  Dee.  221;  Todd  t.  Awtin,  34  Cram.  90; 
Great  Fall*  Mfg.  Oo.  r.  Femald,  47  N.  H. 
456;  Beehman  t.  Baratoga  d  8.  R.  Co.  3 
Paige,  45,  22  Am.  Dec.  679. 

If  such  individuals,  etmstltuting  the  gen- 
eral public,  as  may  have  occasion,  shall  have 
a  right  to  the  use,  or  the  direct  benefit  of 
the  use,  of  the  property  taken  by  the  right 
of  eminent  domain,  this  element  certain^ 
greatly  strengtliens  the  contention  of  publie 
use. 

2forfleet  v.  Cromwell,  70  V.  C.  634,  16  Am. 
Rep.  787;  Coster  v.  Tide  Water  Co.  18  N.  J. 
Eq.  66;  Welton  v.  Diokson,  38  Neb.  767,  22 
L.  R.  A.  496,  41  Am.  St  Rep.  776,  57  N.  W. 
550;  Shall  v.  German  Coal  Co.  118  III.  433, 
59  Am.  Rep.  370,  10  N.  E.  199;  Tyler  v. 
Beaoher,  44  Vt648,  8  Am.  Rep.  398;  Stewart 
V.  Great  Iforthem  B.  Co.  65  Minn.  519,  33 
L.  R.  A.  427,  68  N.  W.  208;  Jordan  v.  Wood- 
ward, 40  Me.  324;  Seudder  v.  Trenton  Del- 
aware FaUe  Co.  I  N.  J.  Eq.  694,  28  Am. 
Dfc.  7B«. 

There  must  then  be  some  other  element  or 
elements,  which,  joined  with  these  two,  will 
in  all  cases  justify  the  exercise  of  this  right, 
and  that  additional  element  is  necessity, 
need,  impossibility,  or  great  difficulty,  ex- 
cept through  the  public  right  Stress  is 
laid  upon  this  element  and  it  is  Iwld  to  be 
1  eontrolling  one. 

Re  New  York,  135  N.  Y.  263,  31  Am.  St 
Rep.  825,  31  N.  E.  1043;  Dayton  Gold  d  8. 
Min.  Co.  V.  Seawetl,  II  Nev.  394;  Overman 
Silver  Min.  Co.  v.  Corcoran,  16  Nev.  147; 
Beehman  v.  Saratoga  d  S.  R.  Co.  3  Paige, 
46,  22  Am.  Dec.  686;  Douglflsev.^fynM, 
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69  Fed.  20;  10  Am.  &  Eng.  Ene.  Law,  2d  ed. 
p.  1006. 

Land  mtj  be  taken  for  the  eetablbbment 
of  Bo-called  printe  roads. 

Shaver  v,  aiamtti  4  Ohio  St.  490;  Fm1» 
T.  Gamble,  6  Ohio  St.  100;  Bankkead  v. 
Broton,  25  lorn,  547;  Wadd«U^  Appeal,  84 
Pa.  03;  aherman  v.  BviOe,  32  Cal.  241,  01 
Am.  Dec  577;  Denham  T.  Briatol  Oounijf, 
108  Mom.  202. 

There  i»  no  legal  diaUnetioit  between  anch 
private  rcftda  and  the  branch  of  a  railroad 
to  reaeh  the  property  of  some  partienlar  per- 
son in  BO  far  as  the  right  oi  eminent  domain 
is  concerned. 

Concord  B.  Co.  v.  Oreely,  17  N.  H.  67 ;  JSe 
Siagara  FaOa  dW.B.  Co.  108  N.  Y.  386.  16 
N.  E.  420;  Be  Builroad  Comre.  83  Me.  277, 
22  Atl.  168;  Bartieti  v.  Bangor,  67  Me.  467. 

I^d  may  be  taken  for  branch  or  spur 
tracks  extending  to  private  property. 

Kettle  River  B.  Co.  t.  Baetem  B.  Co.  41 
Minn.  461,  6  L.  R.  A.  Ill,  43  N.  W.  460; 
Ohdoago,  B.  d  .V.  B.  Co.  t.  Porter,  43  Minn. 
627,  46  M.  W.  75;  Hea  Central  Coal  Co.  t. 
George's  Creek  Coal  d  I.  Co.  37  Md.  637 ; 
Dietrich  t.  Mwrdock,  42  Mo.  279;  Bank- 
head  V.  Brtnon,  25  Iowa,  640;  Phillips  v. 
Wafson,  63  Iowa,  28,  18  N.  W.  660;  Na- 
tioHal  Dock  B.  Co.  v.  Central  B.  Co.  82  K. 
J.  Eq.  765;  Clarke  t.  BlaOemar,  47  N.  Y. 
150;  Toledo,  a-  d  ^-  B,  Co.  t.  Eaet  Sag- 
MOW  d  St.  O.  B.  Co.  72  Mich.  206,  40  W. 
436;  Bridal  Veil  Lumbering  Co.  t.  Johveon, 
30  Or.  210.  34  L.  R.  A.  368.  60  Am.  St.  Rep. 
818,  46  Pac.  700;  Butte,  A.  d  P.  B.  Co.  v. 
JTontana  Union  B.  Co.  16  Mont.  604,  31  L. 
S.  A.  208,  60  Am.  St.  Rep.  516,  41  Pac.  232; 
Oetife  Aitpeat,  10  W.  K.  C.  463;  Bdgeuood 
B.  Co.'e  Appeal,  70  Pa.  2S7;  Barvey 
Lloj/d,  3  Pa.  St.  340;  Bhoenberger  v.  Uul- 
■hollan,  8  Pa.  146;  Harvey  v.  Thomas,  10 
Watts,  06,  38  Am.  Dec  141 ;  Hays  v.  Risher, 
32  Pa.  169;  Trueadale  v.  Peoria  Grape  Sug- 
ar Co.  101  III.  501 ;  Chicago  Dock  d  Canal 
Co.  V.  Qarrity,  116  111.  156,  3  N.  E.  448. 

What  is  necessary  for  the  carrying  on  of 
the  business  of  a  railroad  company  if  it 
makes  up  a  part  of  the  things  necessary  to 
the  convenient  operation  and  the  success- 
ful prosecution  of  the  enterprise  is  equally, 
each  in  detail,  a  public  use  with  the  main 
line  of  the  railroad. 

tleto  York  d  C.  R.  Co.  v.  Ounnison,  I 
Hun,  407;  Stemheim  v.  Burcky,  149  III. 
243,  36  N.  E.  1026 ;  Concord  R.  Co.  v.  Oreely, 
17  N.  H.  47;  10  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  1070;  Hazen  v.  Basete  Co.  12  Cush. 
477;  Talbot  v.  Hudson,  16  Gray,  422;  Uoore 
T.  Banford,  151  Mass.  288,  7  L.  R.  A.  151. 
24  K.  E.  323;  Consolidated  Channel  Co.  v. 
Central  P.  R.  Co.  51  Cal.  273;  Olmstead 
T.  Camp,  33  Conn.  535,  89  Am.  Dec.  221. 

This  is  peculiarly  a  case  of  simple  tree* 
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pass  for  whidi  damagea  can  oompenaata, 
and  there  is  no  reason  to  apprehend  that^ 
if  the  defmdanta  were  held  liable  for  trea- 
pasB,  the  trespass  would  continue  tber»> 
after;  and  consequently  it  is  a  ease  in  wUeb 
the  right  must  he  first  settled  at  law. 

Jordan  v.  Woodward,  38  Me.  424;  Beck- 
land  r.  JSooibland  Water  Co.  80  Me.  68,  29 
Atl.  936. 

It  Is  not  competent  in  a  collateral  proceed- 
ing to  show  any  matter  affecting  the  tor- 
feiture  of  the  charter. 

17  Enc  PI.  &  Pr.  p.  400;  State  r.  Wood- 
ward, 89  Ind.  113. 

Wiswall,  Ch.  J.,  delivwed  the  <^inion 
of  the  oonrt: 

The  defendant,  the  Lime  Rode  Railroad 
Company,  is  a  corporation  organized  under 
chapter  418.  p.  633,  of  the  Private  and  Spe- 
cial Laws  of  1880,  and  the  amendments  thm- 
to,  end  was  given  power,  hy  its  charter,  "to 
construct,  maintahi,  and  use  one  or*  more 
lines  of  railroad  to  he  operated  by  ateam 
or  horse  power,  with  single  or  double  trades, 
from  the  lime  quarries  in  the  dty  of  Rock- 
land and  town  of  Thomaston,  in  such  di- 
rection aa  may  beat  convene  the  transporta- 
tion of  limestone  from  said  quarries  to  the 
various  lime  kilna  in  said  dty  and  town,  to- 
gether with  other  freight,  with  convenient 
branches  to  accommodate  each  kiln."  It  was 
also  authorized  "to  construct,  maintain,  use, 
and  operate  all  side  trades,  spurs,  turnouts, 
and  branches,  and  to  make  such  additions 
to  its  present  location,  from  time  to  time, 
as  may  be  necessary  or  convenient  in  order 
to  reach  the  various  lime  quarries  and  lime 
kilns  that  are  now  opened  or  built,  or  that 
may  be  hereafter  opened  or  built,  in  said 
city  and  town."  ITie  corporation  was  also 
given  power  to  purchase  and  hold  such  real 
estate  as  might  be  necessary  and  convenient 
for  its  purposes;  "and  in  case  said  corpora- 
tion cannot  agree  with  the  owners  of  land 
necessary  and  convenient  for  said  road,  it 
may  be  taken  for  the  aforesaid  purposes,  aa 
Rnd  for  public  uses,  subject  to  the  same 
damages  and  proceedings  as  when  land  is 
taken  by  other  railroads  under  the  general 
laws  of  the  state." 

The  corporation  soon  after  the  date  of  its 
charter  filed  locations  for  the  lines  of  ita 
roads  in  accordance  with  the  provisions  of 
it!j  charter,  and  has  since,  from  time  to 
time,  made  additional  locations,  In  each  case 
stating  therein  that  such  location  was  a 
partial  location,  and  that  it  reserved  the 
riglit  thereafter  to  make  additional  loca- 
tions. The  road  has  been  built  and  has 
been  in  operation  for  a  number  of  years, 
and  now  consists  of  about  13  miles  of  track 
extending  from  various  lime  qusrries  in 
Rockland  and  Thomaston  to  the  linM  kitaia. 
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It  also  connects  with  the  Maine  Central 
Railroad  at  Rockland,  and  with  an  electric 
Btreet-car  line  extending  through  the  two 
towns.  The  principal  basinees  of  the  road 
has  always  been  the  transportation  of  lirae 
rock  from  the  quarries  to  the  kiln,  but  it 
has  also  been  engaged  to  a  considerable  ex- 
tent in  the  transportation  of  other  freight 
bet-ween  the  Maine  Central  Railroad  Sta- 
tion and  the  places  of  business  of  various 
perBons,  firms,  and  corporations. 

On  January  20,  1003,  the  railroad  com- 
pany commenced  proceedings  to  condemn, 
nnder  its  power  of  eminent  domain,  a  right 
of  way  over  the  land  of  the  complainants, 
for  the  purpose  of  building  thereon  a  branch 
track  from  one  of  its  main  lines  to  a  lime 
quarry  owned  by  the  Rockland-Rockport 
lime  Company.  No  question  is  raised  as 
to  the  form  or  sufficiency  of  the  prooeedii^ 
commenced  by  the  railroad  company  for  the 
purpose  of  acquiring  by  condemnation  this 
easement;  but  in  this  bill  the  complainants 
ask  that  the  railroad  company  may  be  re- 
strained from  further  proceedings,  and  from 
taking  possession  of  any  portion  of  the  com- 
plainants' premises  for  this  purpose.  The 
prayer  for  this  relief  is  based  upon  many 
reasons  set  out  in  the  bill,  which  will  be 
considered.  The  principal  ground  for  re- 
lief is  that  the  easement  in  the  complain- 
ants'  real  estate  is  not  to  be  taken  by  the 
railroad  company  for  a  public  use,  but  solely 
for  the  private  use  and  benefit  of  the  rail- 
road company,  and  of  the  owner  of  the 
quarry  to  which  a  branch  track  is  to  be 
constructed. 

The  charter  of  the  company,  already  quot- 
ed from,  authorized  the  railroad  company, 
so  far  as  it  oould  do  so  within  constitution- 
al limitations,  to  construct  and  maintain 
branch  lines  to  eadi  kiln,  and  to  the  various 
quarries  then  opened  or  built,  or  that  might 
be  subsequently  opened  or  built.  Somewhat 
similar  to  this  authority  given  to  the  de- 
fendant by  its  charter  is  the  power  eon* 
ferred  upon  railroads  by  a  general  statute 
of  this  state  (Rev.  Stat.  1003,  chap.  61,  I 
30)  which  is  as  follows:  "Any  railroad 
corporation,  under  the  direction  of  the  rail- 
road commissioners,  may  locate,  construct, 
and  maintain  branch  railroad  tracks  to  any 
mills,  mines,  quarries,  gravel-pits,  or  man- 
ufacturing establishments  erected  in  any 
town  or  township  through  whidi  the  main 
line  of  said  railroad  is  constructed,"  ete. 

But  it  is  urged  that  this  general  statute, 
and  the  provisions  referred  to  in  the  char- 
ter of  tliis  railroad  company,  are  unconsti- 
tutional, since  it  allows  the  private  prop- 
erty of  an  individual  to  be  taken,  not  for  a 
public  use,  but  for  the  private  purposes  of 
the  railroad  corporation  and  of  the  mana- 
factnrer  or  mine  owner  who  is  primarily 
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accommodated  by  the  construction  of  sudi 
branch  trade;  or  that  at  least  in  this  par- 
ticular ease  the  land  sought  to  be  taken  by 
the  railroad  company  for  the  purpose  of  con- 
structing a  branch  track  from  its  main  line 
across  the  plaintiff's  land  to  the  lime  quarry 
is  for  the  sole  use  and  benefit  of  the  rail- 
road company  and  the  lime  company,  and 
will  in  no  sense  serve  uiy  public  purpose  or 
use. 

The  question  thus  presented,  as  has  been 
frequently  decided  in  this  and  many  other 
states  of  this  country,  is  a  judicial  one.  The 
legislature  has  the  power  to  take,  or  to  dele- 
gate to  another  the  power  to  take,  private 
property  for  public  purposes,  provision  be- 
ing made  for  the  payment  of  jost  compensa- 
tion therefor;  but  it  cannot  take,  or  dele- 
gate  to  another  the  right  to  take,  private 
property  for  anything  but  a  public  pur- 
pose. Whenever,  therefore,  it  is  contended 
that  this  power  of  eminent  domain  is  at- 
tempted to  be  improperly  exercised  under 
legislative  authority,  it  is  necessary  for  the 
court  to  determine  whether  or  not  the  l^;ia- 
lature,  in  granting  such  authority,  has  acted 
within  the  limitations  of  the  ConstitutiMi, 
and  whether  or  not,  in  the  exercise  of  this 
power,  the  oorporation  is  in  fact  carrying 
out  the  public  purpose  on  account  of  whidi 
the  power  was  granted.  It  is,  of  course, 
important  in  the  determination  of  such  a 
question  that  this  essential  attribute  of  sov- 
ereignty should  not,  upon  the  cme  band,  be 
so  abridged  as  to  interfere  with  the  devel- 
opment of  enterprises  which  are  of  a  public 
nature,  within  the  meaning  of  the  Crautitu- 
tion,  or,  upc»  the  other  hand,  so  extended 
as  to  allow  die  taking  of  the  private  prop- 
erty of  one  for  the  private  use  and  benefit 
of  another. 

niat  the  ordinary  purposes  tor  whidi  raU- 
roads  are  constructed  and  operated — ^the 
transportation  of  freight  or  passengers — are 
essentially  public  in  their  nature,  and  of 
great  public  convenience  and  utility,  is,  of 
course,  conceded.  They  are  public  high- 
ways; great  thoroughfares  of  pidilic  travel 
and  convenience.**  Re  Eailroad  Oomra.  8S 
Me.  273,  22  Atl.  168.  These  great  thorough- 
fares of  public  travel  conld  not  be  construct- 
ed if  the  acquisition  of  their  necessary  rights 
of  way  depended  upon  the  whim,  caprice, 
or  unreasonable  demands  of  the  owners  of 
all  lands  over  which  it  is  neoessaiy  for 
them  to  be  constructed.  For  tiiis  reason 
public  railroad  corporations  are  veiy  prop- 
erly endowed  by  the  legislatures  of  all  states 
with  the  power  to  OEercise  the  right  of  «n{- 
nent  domain.  It  is  plain  that  such  transpor- 
tatitm  lines  from  place  to  place,  whether  In 
the  same  or  in  dilTerent  towns,  are  as  mndi 
a  public  enterprise  and  use  as  are  public 
roads  constructed  for  the  same  purpase. 
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That  the  pnrpoBea  of  this  partionlar  rail- 
road, BO  far  at  least  ae  its  main  lines  are 
amcemed,  ore  publii^  and  therefore  Uiat 
the  eorporatUm  was  properly  invested  vith 
the  ri^t  of  eminoit  dnnain,  wu  decided  by 
this  court  in  1891.  Fanuvmrth  t.  Lime 
BoOb  le.  Co.  83  Me.  440,  22  Atl.  373. 

The  general  question  is  then  presented 
whether  or  not  a  railroad  corporation  or- 
ganised under  legislative  authority  for  the 
purpose  of  eonstrTietiiig  and  operating  a 
public  railroad,  with  express  authority  to 
build  a  branch  track  to  a  private  manufao- 
turing  establishment,  mine,  or  quarry,  and 
invested  with  the  right  to  take  by  eminent 
domain  lands  necessary  for  such  purposes, 
may  tske  the  private  property  of  an  indi- 
vidual, under  such  right,  for  the  purpose  of 
the  coQStruetion  of  such  a  bran<di  trade, 
even  if  the  primary  purpose  for  such  tak- 
ing and  eonstruetion  is  to  accommodate  such 
manufactory,  mine,  or  quarry,  and  of  ob- 
taining the  bnsiness  of  the  transportation  of 
freight  therefrom.  There  Is  no  arbitrary 
rule  by  which  this  question  can  be  det^ 
mined  in  all  oases.  It  must  be  decided  by 
the  applioation  of  general  principles  to  the 
particular  facts  of  each  ease.  Of  course, 
the  general  qnestltm  is  whether  such  track 
is  to  be  oonstructed  for  private  purposes 
or  for  public  use.  If  the  branch  track  is 
to  be  built  solely  and  exclusively  ior  the 
benefit  and  acctmunodatitm  of  the  railroad 
company  and  of  the  owner  of  the  private 
business  enterprise,  it  may  well  be  said  that 
it  would  serve  no  public  purpose  and  would 
be  of  no  public  use,  although  the  existence 
of  such  a  track  might  be  of  great,  but  indi- 
rect, benefit  to  the  community,  by  enabling 
the  private  enterprise  to  be  carried  on,  and 
in  thereby  giving  employment  to  labor.  But 
the  mere  fact  that  the  primary  purpose  of 
such  a  branch  is  to  accommodate  a  particu- 
lar private  business  enterprise  is  by  no 
means  a  controlling  teat.  The  character  of 
the  use,  whether  public  or  private,  is  de- 
termined by  the  extent  of  the  ri^t  by  the 
public  to  its  use,  and  not  by  the  extent  to 
which  that  right  is  or  may  be  exercised.  If 
it  is  a  public  way  in  fact,  it  ie  not  material 
that  but  few  persons  will  enjoy  it.  When 
such  a  branch  track  is  first  constructed,  and 
the  right  of  way  necessary  therefor  ia  taken, 
it  may  in  fact  be  used  only  for  the  business 
of  the  plant  to  which  it  is  ccmatructed,  be- 
cause at  that  time  no  other  business  enter- 
prise may  exist  in  that  vicinity  to  furnish 
freight  for  transportation ;  but  in  the  future 
other  enterprises  may  spring  up,  either  up- 
on the  line  or  upon  the  extension  thereof, 
so  that  a  branch  trade  which  in  the  first  in- 
stance ia  primarily  constructed  for  the  ac- 
commodation of  one  may  become  of  equal 
aeeommodation,  benefit,  and  use  to  others. 
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As  illustraidve  of  this,  the  directors  of  the 
railroad  company  have  said  in  their  location 
filed  in  this  particular  case:  "This  location 
is  a  location  also  in  part.  The  line 
and  locations  of  said  raUroad  are  to  be 
extended  and  additional  locations  made 
as  soon  as  the  proper  oourae  and  location  of 
such  extensions  and  additional  locations 
are  determined  upon,  so  that  said  railroad, 
when  the  locations  thereof  are  completed, 
shall  reach  all  of  the  kilns,  quarries,  and 
other  property  that  can  be  accommodated 
by  its  southern,  northern,  and  other 
branches." 

The  tests  decisive  of  this  question  as  to 
whether  a  branch  track  of  this  character  is 
to  be  constructed  and  operated  for  publio 
or  private  purposes,  dedwHble  from  the  great 
weight  of  authority  upon  the  question  in 
this  country,  are  these:  If  the  track  is  to 
be  open  to  the  public,  to  be  used  upon  equal 
terms  by  all  who  may  at  any  time  have  t» 
ca8i<m  to  use  it,  so  that  all  persons  who 
have  occasion  to  do  so  can  demand  that 
th^  be  served  without  discrimination,  not 
merely  by  permission,  but  aa  of  right,  and 
if  the  track  is  subject  to  governmental  con- 
trol, under  general  laws,  as  are  the  main 
Hues  of  a  railroad,  then  the  use  is  a  public 
one,  and  the  legislature  may  grant  the  pow- 
er to  exerdse  the  right  of  eminent  domain 
to  a  corporation  whidt  is  to  construct  and 
operate  such  trade;  and,  if  the  purpose  <tf 
the  railroad  oorporatlon  in  building  any  par- 
ticular branch  trade  is  to  operate  the  same 
in  conformily  with  these  requirements,  then 
the  power  granted  by  the  legislature  may 
be  exercised  in  that  particular  case. 

This  is  in  accordance  with  the  almost  un- 
broken line  of  decisi<His  of  the  appellate 
courts  of  the  various  states  of  this  country, 
brief  quotations  from  a  few  of  which  may 
be  advantageous.  In  State,  De  Camp,  Prose- 
cutor, V.  Hibemia  Underground  R.  Co.  47 
N.  J.  L.  43.  the  court  aaid:  "This  enter- 
prise does  not  lose  the  character  of  a  public 
use  because  of  the  fact  that  the  projected 
railroad  is  not  a  thoroughfare,  and  that  its 
use  may  be  limited  by  circumstances  to  a 
comparatively  small  part  of  the  public. 
Every  one  of  the  public  having  occasion  to 
send  material,  implements,  or  machinery  for 
mining  purposes  into,  or  obtain  ores  from, 
the  several  mining  tracks  adjacent  to  the 
location  of  this  road,  may  use  the  railroad 
for  that  purpose,  and  of  right  may  require 
the  company  to  serve  him  in  that  respect; 
and  that  is  the  test  which  determines  wheth- 
er the  use  is  public."  To  the  same  effect, 
see  yational  Docks  R.  Co.  v.  Central  R.  Co. 
32  N.  J.  Eq.  765. 

In  Kettle  River  R.  Co.  v.  Eastern  R.  Oo. 
41  Minn.  461,  6  L.  R.  A.  Ill,  43  N.  W.  469, 
the  New  Jersey  case  first  abov^  cite 
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quoted  from  with  appraral,  th«  eoart  say- 
ing: "If  all  the  people  have  a  right  to  use 
the  road,  it  is  a  public  use  or  interest, 
though  the  number  wbo  have  business  re- 
quiring its  use  may  be  small."  In  Chi- 
cago, B.  d  2f.  R.  Co.  T.  Porter^  43  Minn. 
627,  40  N.  W.  75,  the  court  decided  that  a 
spur  track  otending  from  tiic  main  line 
of  a  public  railroad  across  private  property 
to  a  private  manufacturing  establishment 
was  a  public  enterprise,  the  court  saying: 
*The  switch  track  .  .  .  ia  to  be  a  jwrt 
of  a  system  of  trades,  all  belonging  to  the 
gmeral  enterprise  of  nuiintainlng  and  oper- 
ating a  railroad  for  public  use."  The  court 
in  this  ease  also  adopted  the  teat  applied  in 
numerous  other  cases,  to  the  effect  that  the 
character  of  the  use  does  not  depend  upon 
the  amount  of  business  or  number  of  persons 
who  may  have  occasion  to  use,  but  upon  the 
right  of  the  public  to  use,  and  goes  on  to 
say  that  there  is  nothing  in  the  eridenoe 
showing  that  the  manufacturer  is  to  have 
any  control  over  or  management  of  the 
road,  or  any  right  in  it  other  than  that  of 
any  person  or  corporation  having  business 
eatabliahments  along  its  line. 

In  Ptiillipa  v.  Watson,  63  Iowa,  28.  18  N. 
W.  669,  the  court  said;  "The  character  of 
a  way,  whether  It  is  public  or  private,  is 
determined  by  the  extent  of  the  right  to  use 
it,  and  not  by  the  extent  to  which  that 
right  is  exercised.  If  all  the  people  have  the 
right  to  use  it,  it  is  a  public  way,  although 
the  number  who  have  occasion  to  exercise 
the  rl^t  is  veiy  small."  The  earlier  Iowa 
case  of  BanJAead  v.  Brown,  25  Iowa,  540, 
is  cited  by  the  court  in  support  of  this  doc- 
trine. In  the  ease  last  quoted  from,  the 
spur  track  from  the  railroad  to  the  private 
proper^  was  constructed  by  the  owner  of 
the  private  business  enterprise  under  a  stat- 
ute authorizing  such  construction  and  the 
condemnation  of  property  therefor.  But  the 
right  to  take  private  property,  even  under 
such  draimstances,  was  sustained,  the  court 
saying:  "We  conclude,  therefore,  that  a 
road  or  way  eatabllahed  under  the  provisions 
of  this  statute  is  a  public  way,  in  the  sense 
that  the  public  may  lue  and  enj<^  it  in 
the  way  in  which  roads  and  highways  are 
ordinarily  used  by  it,  and  that  the  mine 
owner  who  procured  it  to  be  established 
must  use  the  special  privily  which  the 
act  confers  on  him  in  such  manner  as  not 
to  destroy  this  right  of  the  public  or  pre- 
vent its  enjoyment." 

The  public  character  of  the  use  of  such  a 
branch  track,  built  under  similar  oircum- 
stances  was  sustained  in  the  case  of  Chicago 
Dock  d  Canal  Co.  y.  Oatrity,  115  111.  155, 
3  N.  E.  448,  in  which  the  court  said:  "We 
have  not  regarded  the  circumstances  that 
they  were  laid  with  private  funds,  and  that 
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th^  terminated  opposite  or  within  oonvaD' 
lent  contiguity  of  a  private  manufaeturin|f 
establishment,  as  materially  affecting  them 
and  giving  a  private  character  to  thcdr  nae. 
AH  tennini  of  tracks  and  iwltehes  an  more 
or  less  benefieial  to  private  parties,  but  the 
public  eharaeter  of  the  use  of  the  trades  Is 
never  affected  by  this.  If  they  are  open  to 
the  publie  use  indiscriminately,  under 
the  publie  eontnd  to  the  extant  that  railroad 
tracks  generally  are,  they  are  trades  for 
publie  use.  It  may  be  in  aueh  eases  that  it 
is  expected,  or  evra  that  It  ia  intended,  that 
such  tracks  will  be  used  almost  enUrdy  1^ 
the  manufacturing  establishment;  yet.  If 
there  is  no  exclusion  M  an  equal  right  of 
uxe  by  othen,  and  this  ainglenesa  of  uae  U 
simply  the  result  of  locatimi  and  oonven- 
ienoe  of  aeoess,  It  cannot  affeet  the  ques- 
tion." Knmerous  other  Illinois  oases  ara 
cited  in  that  opinion. 

In  a  recent  Illinois  case  (GaylonZ  Am- 
itarp  JMalrict,  204  111.  676,  6S  L.  H.  A.  888, 
98  Am.  St.  Rep.  236,  68  N.  E.  682),  the 
general  dootrlne  ia  thus  stated:  "It  la  also 
the  si4tled  doctrine  of  this  court  that,  to 
constitute  a  publie  use,  something  morethan 
a  mora  benefit  to  the  publie  must  flow  from 
the  contemplated  improvement.  The  pnblle 
must  be  to  some  extnt  entitled  to  use  or 
enjoy  the  property,  not  as  a  mere  favor  or 
by  permia^on  of  the  owner,  but  by  right.** 
To  the  same  effect  is  the  ease  of  Buttt,  A. 
d  P.  B.  Co.  T.  Ifontofw  Union  R.  Oo.  18 
Mont.  504,  81  L.  K  A.  898,  60  Am.  St.  Rep. 
508,  41  Pae.  232,  In  which  many  of  the  eaaes 
already  referred  to^  as  well  as  others,  an 
cited,  and  the  constitutionality  of  legisla- 
tive authority,  and  the  publie  duraeter  of 
the  use  for  which  the  land  was  to  bo 
taken,  under  dreumstances  similar  to  those 
in  the  case  at  bar,  are  upheld. 

In  a  recent  case  in  Wisconsin  ( Chicago  4t 
?f.  W.  B.  Co.  V.  Morehouse,  112  Wis.  1, 
56  L.  R.  A.  240,  88  Am.  St.  Rep.  918,  87 
N*.  W.  849),  in  which  this  particular  ques- 
tion was  involved,  it  was  decided  that  a 
statute  anthoriring  railroad  companies  to 
condemn  land  for  branches  and  spur  tracks 
to  any  mill,  elevator,  store-house,  or  other 
industry  or  enterprise,  is  valid  and  eoostitn- 
tional ;  and  the  taking  of  land  for  a  spur 
track  to  connect  with  a  single  industry  is  a 
taking  for  publie  use,  if  the  purpose  of  the 
company  is  to  maintain  and  operate  %uA 
track  as  an  integral  part  of  its  railway  sys- 
tem, BO  as  to  serve  all  who  may  desire  It, 
and  all  can  demand,  as  a  right,  to  be  served 
without  discrimination.  Many  eases  are 
cited  by  the  court  in  support  of  this  doe- 
trine,  some  of  which  have  already  been  n- 
ferred  to. 

To  the  same  effect,  either  upon  the  par- 
tieular  question  ben  involved,  oi 
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general  queitloa  as  to  when  ut  enterpriae 
is  of  tueh  a  publle  ehartoter  aa  to  authorize 
the  grant  of  the  right  of  eminent  domain, 
and  the  exerciBe  of  sucdi  right  for  ita  neo> 
eeeary  purpoeee,  are  the  followli^  oaaee: 
Bt.  Louia,  I.  M.AB.R.  Oo.  t.  Pettv,  B7  Ark. 
8W.  eo  L.  R.  A.  484,  21  8.  W.  8S4;  BrttkU 
VM  iMmbering  Co,  t.  Joknaon,  80  Or.  20S, 
84  L.  B.  A.  308,  60  Am.  St  Rep.  818,  46 
Pa&  700;  Toledo,  S.  A  M.  R.  Co.  t.  Boat 
Saginate  d  St.  0.  R.  Oo.  7£  Mich.  206.  40  N. 
W.  430;  Dtetriek  t.  Murdook,  42  Ma  279; 
BttjfM  t;  Riahor,  92  Pa.  109;  Tatbot  r.  Hud- 
aon,  16  Gray,  417 ;  Dmham  v.  Briatol  Coun- 
ty, 108  Mau.  202. 

In  opposition  to  these  authorities,  and  no- 
merous  otiiera  to  the  same  effect  that  might 
be  cited,  we  are  aware  of  but  two  cases  di- 
rectly in  point  wherein  different  views  have 
been  expressed.  These  cases  are  Pittaburg, 
W.  de  K.  R.  Co.  V.  Bemcood  Iron  Works, 
31  W.  Va.  710,  2  L.  R.  A.  080,  8  S.  E.  463, 
and  Kyle  v.  Teaas  A  N.  0.  R.  Co.  (Tex. 
App.)  4  L.  R.  A.  276,  not  officially  report- 
ed. As  to  these  cases,  we  only  need  to  say 
that  the  reasoning  of  the  opinions  is  not 
satisfactory  to  ua.  They  both  proceed  upon 
the  theory  that  because  the  primary  and 
immediate  purpose  of  building  the  branch 
tracks  in  questi<Hi  was  to  accommodate  the 
railroad  and  the  private  business  enterprise, 
to  which  they  were  extended,  they  were  nec- 
essarily for  a  private  purpose,  and  could 
not  under  any  circumstances  be  for  a  public 
use.  This  is  not  in  oonformity  with  the 
weight  of  authority. 

Adopting  these  general  principles  and  the 
tests  determinative  of  the  question  involved 
which  have  been  almost  universally  laid 
down  by  the  courts  of  this  country,  we  come 
to  the  question  as  to  whether  in  this  par- 
ticular case  an  easement  in  the  plaintiffs' 
land  may  be  taken  by  the  defendant  corpo- 
ration for  the  purpose  of  building  this 
branch  track,  as  for  public  uses.  And  this 
question  may,  perhaps,  be  resolved  into  two, 
— first,  as  to  whether  the  legislative  author- 
ity was  constitutional;  and,  second,  if  it 
should  ha  held  to  be,  whether  or  not,  in  at- 
tempting to  exercise  that  right  in  this  par- 
ticular instance,  the  railroad  company  is 
in  fact  carrying  out  one  of  the  public  pur- 
poses for  which  it  was  chartered. 

It,  of  course,  must  be  conceded  that  the 
legislature,  in  so  far  as  it  could  do  so,  dele- 
gated this  power  to  the  railroad  company  In 
the  most  express  and  explicit  terms.  And 
in  determining  the  question  of  the  constitu- 
tionality of  this  legislation  it  must  be  re- 
membered that,  although  the  court  must 
finally  determine  the  constitutionality  of 
any  l^slation,  all  reasonable  prssumptlons 
are  in  favor  of  its  validity,  and  the  courts 
will  not  declare  an  aet  <rf  the  l^islature  to 
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be  invalid,  because  oontrary  to  the  prav!- 
sions  of  the  organlo  law,  nnleaa  It  is  clear- 
ly so.  This  la  a  familiar  principle  recently 
stated  by  this  court  in  State  v.  Rogera,  Off 
Ue.  94,  86  Am.  St.  Rep.  306,  40  Atl.  664. 
And  this  is  as  true  respecting  legislative  en- 
actments by  which  the  power  to  exercise  the 
right  of  eminent  domain  is  delegated  as 
In  regard  to  any  other  spedes  of  legislation. 
The  determination  by  the  legislature  that 
the  use  for  which  property  is  author- 
ized to  be  taken  is  a  public  one  is 
undoubtedly  subject  to  review  by  the 
court,  but  all  reasonable  presumptions 
are  in  favor  of  the  validity  of  such 
determination  by  the  legislature,  and  the 
act  must  be  regarded  as  valid  unless  it  can 
be  clearly  shown  to  be  in  conflict  with  the 
Constitution.  Haten  v.  Es»ks  Co.  12  Cush. 
477;  Talbot  T.  ffwison,  10  Gray,  422;  ifoors 
V.  Banford,  161  Mass.  285,  7  L.  R.  A.  151, 
24  N.  E.  323 ;  United  Statea  t.  Cettj/aburg 
Elaetric  R.  Oo.  100  U.  S.  668,  40  L.  ed.  576, 
16  Sup.  Ct.  Rep.  427. 

That  the  I^slature,  in  granting  these 
powers  and  privileges  to  the  defendant,  did 
not  transcend  its  constitutional  limitations, 
must,  we  think,  be  obvious.  The  power 
was  granted  to  a  public  railroad  corporation, 
the  principal  purpose  of  which  was  the 
transportation  of  limestone  and  other 
freight  for  all  persons  whom  it  could  ao- 
commodate.  This,  as  we  have  seen,  is  uni- 
versally conceded  to  be  a  public  purpose. 
The  nature  of  the  business  of  the  corpora- 
tion was  to  be  such  that  it  was  absolutely 
essential,  in  order  to  perform  that  business, 
that  connection  should  be  made  with  the  dif- 
ferent quarries  and  lime  kilns,  in  many  In- 
stances by  a  branch  track.  In  fact,  tfae  con- 
stitutionality of  this  legislation  was  sus- 
tained by  this  court  in  liamsworth  v.  Lime 
Rock  R.  Co.  8H  Me.  440,  22  Atl.  373,— a  de- 
cision which  there  is  certainly  no  reason  to 
question. 

But  it  is  argued  that,  even  if  the  originiJ 
legislation  was  constitutional,  the  authority 
granted  being  somewhat  general  in  its  char- 
acter, and  no  reference  being  made  neces- 
sarily to  this  particular  quarry  or  branch 
track,  the  exercise  of  this  right  by  the  rail- 
road company  is  not  within  the  terms  of  the 
charier,  because  the  purpose  of  the  man- 
ngement  of  the  railroad  company  in  taking 
this  land  and  in  building  this  branch  trade 
was  not  to  serve  a  public  purpose,  but  to 
accomplish  its  own  private  ends  for  its  own 
benefit. 

It  is  undoubtedly  true  that  for  the  pres- 
ent, at  leaet,  few  persons  may  have  occasion 
to  be  ser^-ed  by  this  branch  track,  except 
the  owner  of  the  quarry  to  which  it  is  to  be 
constructed ;  and  we  assume  that  it  is  equal- 
ly  true  that  the  primi^^^^«j^^g|^ 
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ctrnotion  of  this  track  is  to  obtain  the 
transportatioii  of  freight  from  this  quarry 
to  and  over  Uie  main  lines  of  the  railroad 
company's  road.  But  as  we  have  already 
xen,  this  is  by  no  means  decislTe  of  the 
diaracter  of  the  use  of  the  road  or  brandi 
trade;  and  there  is  nothing  further  to  in- 
dicate that  it  ia  to  be  for  the  sole  and  ex* 
duwlve  benefit  of  the  quarry  owner,  or  that 
all  members  of  the  public  will  not  be  en- 
titled to  demand,  of  right,  whenever  they 
may  have  oecation  to  do  so,  that  their 
freight  of  all  kinds  shall  he  transported  to 
the  quarry  over  this  branch  rood,  or  that 
the  owners  of  other  qnarrira  that  may  be 
opened  either  upon  the  braneh  track,  or  any 
extmsiui  thereof,  shall  not  have  the  r^ht  to 
demand  that  the  product  of  their  quarries 
dial!  be  transported,  without  discrimina- 
tion, over  the  same.  In  foot,  this  tnek 
must  be  operated  by  the  railroad  company 
for  the  benefi^  of  all  persons  that  may  have 
occasion  to  use  it.  It  must  be  operated  by 
the  railroad  company  as  an  int^ral  part  of 
its  entire  system,  and  as  much  subject  to 
public  control  as  any  other  part  of  the 
road,  because  the  directors  of  the  railroad 
oompany,  in  acquiring  this  right  of  way  for 
the  tnu^r  have  exercised  the  right  of  emi- 
nent domain,  and  have  thereby,  in  effect,  de- 
clared that  it  is  to  be  open  to  the  public, 
and  operated  as  a  public  way,  subject  to  all 
public  rights  and  public  control.  This  ac- 
tion of  the  directors  has  some  tendency  to 
show  their  purpose.  If  it  were  not  their 
intention  that  the  branch  should  be  open  to 
the  public,  and  operated  for  the  benefit  of 
all  members  of  the  public  who  may  have  oc- 
casion to  use  it,  they  would  not  have  at- 
tempted to  acquire  the  right  of  way  in 
this  manner. 

Again,  the  directors  of  the  road,  in  the  lo- 
cation filed  by  them,  have  said  that  this 
was  a  partial  location  only,  to  be  extended 
and  additional  locations  made  as  soon  as 
tile  proper  courses  and  locations  for  such  ex- 
tensions are  determined  upon,  so  that  this 
branch  track,  when  completed,  "shall  reach 
ell  of  the  kilns,  quarries,  and  other  property 
that  can  be  accommodated  by  its  southern, 
northern,  and  other  branches."  We  are 
aware  of  no  reason  why  the  truth  of  this 
statement  should  be  disputed.  For  these 
reasons,  we  are  of  the  opinion  that  the  1^- 
islative  grant  of  the  right  of  eminent  do- 
main to  the  railroad  company  was  consti- 
tutional, because  it  authorized  the  taldng 
of  private  property  for  public  purposes, 
and  that  in  the  exercise  of  that  right  in  this 
particular  case  the  railroad  company  was 
carrying  out  one  of  the  public  purposes  for 
which  it  was  (bartered,  and  to  accomplisli 
which  this  power  <vas  granted  to  it. 

Another  cause  of  complaint,  much  relied 
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upon  in  argument,  and  which  appears  in 
different  forms  of  allegation  throughout  the 
bill,  is  that  all  of  the  stodc  of  the  railroad 
company  is  at  the  present  time  owned  by  the 
Rodcland-Bodeport  Lime  Company.  It  ap- 
pears from  the  evidence  that  eaeh  of  the 
directon  of  the  railroad  oompany  is  the 
owner  of  one  share  of  its  eapital  Btodc,  and 
that  all  of  the  rest  of  the  stock  is  owned  by 
the  lime  company.  It  is  argued  from  this 
that  the  lime  TOmpany,  a  corporation  oigan- 
ized  purely  for  private  purposes,  with  no 
duties  to  perform  of  a  public  nature  Is  in 
fact  the  owner  of,  and  is  in  possession  and 
control  of,  the  railroad,  and  of  all  the  fran- 
chises and  privileges  tiiat  were  granted  by 
the  legislature  to  the  railroad  company,  and 
that  as  sudi  owner  it  ia  operating  and  man- 
aging the  same  for  the  wle  benefit  of  the 
lime  etmipany,  to  the  exduaion  of  all  others. 

But  the  argument  is  based  upon  a  wrong 
assiunption.  Whoever  may  he  the  owner  of 
the  stodc  of  the  railroad  eompuiy,  or  how- 
ever many  or  few  aneh  owners  there  may  be 
that  corporation  still  continues  to  eocist  as 
a  separate  and  independent  corporation.  It 
preserves  its  corporate  existenee.  It  oper- 
ates its  own  road.  It  has  its  own  officeTB, 
and  makes  its  own  contracts.  Although  the 
lime  company  is  the  owner  of  nearly  all 
of  its  capital  sto<^,  that  company  does  not 
thereby  become  the  owner  of  the  railroad 
company's  road,  franchisee,  or  other  prop- 
erty. That  corporation,  whoever  may  be 
the  owner  of  its  stock,  still  owns  its  prop- 
erty. Neither  do  the  stockholders  of  a  cor- 
poration control  the  property  of  the  corpo- 
ration. Of  course,  a  majority  of  the  stodc- 
holders  control  the  election  of  directors  and 
other  officers  and  agents  of  the  corporation; 
but  the  control  of  the  property  of  the  cor- 
poration is  in  the  corporation  itself,  and  in 
its  officers  and  agents  who  are  invested  with 
such  control  by  virtue  of  the  by-laws  of  the 
company. 

The  franchises  (granted  to  a  railroad  cor- 
poration must  be  exercised  by  that  corpo- 
ration, and  by  it  alone.  There  is  no  identity 
between  the  individual  or  the  eorporatlmi 
which  owns  stock  in  another  corporation 
and  that  latter  corporation.  A  oorporation 
is  an  entity,  irrespective  of  the  persons  who 
own  all  of  its  stock,  and  the  fact  that  one 
person  owns  all  the  sto<^  does  not  make 
him  and  the  corporation  one  and  the  same 
person.  It  would  seem  that  the  citation  of 
authorities  in  support  of  these  well-estab- 
lished principles  would  be  unnecessary;  but 
we  call  attention  to  a  few  of  the  many  that 
might  be  referred  to:  PuUman't  Palaoe 
Car  Co.  V.  Missouri  P.  R.  Co.  115  U.  S. 
587,  20  L.  ed.  499,  6  Sup.  Ct.  Sep.  194; 
Exchange  Bank  v.  Maoon  Gonstr.  Co.  97  6a. 
7,  33  Lk  B.  A.  800,^25  8.  E.^^g^t^T. 
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Boffman,  61  Wis.  20,  50  Am.  Bep.  131,  20 
N.  W.  667 ;  Morawetz,  Priv.  Corp.  227  et 
aeq.  Wo  cannot,  therefore,  see  how  this  al- 
legation  can  in  any  way  affect  the  question 
here  involved. 

Still  another  allegation  In  the  complain- 
ants' bill  is  that  the  Boddand-Rodcport 
lime  Company  in  January,  1900,  acquired, 
by  purchase  or  otherwise,  and  is  now  the 
owner,  and  in  possession  and  control  of, 
all  the  lime  qnarries  which  are  now  reached 
by  or  connected  with  the  railroad  or  any 
of  its  branches,  and  that  the  railroad  com- 
pany has,  since  that  time,  "refused  and 
neglected  to  extend  or  connect  its  line  of 
tracks  with  any  lime  quarry  not  owned  or 
controlled  by  said  Soekland-Rockport  Limf> 
Company. 

It  is  clear,  we  think,  that  the  first  part  of 
this  allegation  cannot  in  any  way  affect  the 
question  involved,  or  the  railroad  company's 
right  to  take  the  complainants'  land  for  its 
purposes.  If  at  one  time  the  railroad  served 
a  considerable  number  of  independent  lime 
quarries,  owned  by  different  owners,  and 
subsequently  the  ownership  of  such  quar- 
ries has  been  acquired  by  one  person  or 
corporation,  the  powers,  privileges,  and  du- 
ties of  the  railroad  company  are  precisely 
the  same  as  before,  and  cannot  have  been 
affected  by  such  conscdidatim  of  owner- 
ship. 

As  to  the  second  part  of  the  allegation, 
— that  the  company  now  refuses  to  connect 
with  any  quarry  not  owned  by  the  lime  com- 
pany,— this  is  a  matter  which  must  neces- 
sarily depend  to  a  large  extent  upon  the  dis- 
cretion of  the  management  of  the  railroad 
company.  It  cannot  be  the  duty  of  that 
company  to  build  a  track  to  connect  with 
any  particular  quarry  simply  because  such 
connection  may  be  desired  by  the  owner, 
independently  of  the  question  of  the  cost  of 
construction  and  the  probable  income  to  be 
derived  therefrom.  It  is  certainly  the  duty 
of  the  management  of  a  railroad  company, 
before  entering  into  new  construction,  to 
take  into  consideration  both  the  probable 
cost  of  such  construction,  and  the  amount 
of  freight  for  transportation  that  wonid 
thereby  be  obtained.  So  long  as  the  direct- 
ors act  in  good  faith  upon  any  such  ques- 
tion, their  determination  is  conclusive,  and 
is  not  subject  to  review  by  the  court  in  pro- 
ceedings of  any  kind. 

If,  of  course,  the  railroad  company  should 
unreasonably  fail  to  perform  the  public  duty 
for  which  it  was  chartered,  and  the  manage- 
ment should  make  such  discriminations  as 
to  clearly  show  an  intention  to  exclude  from 
the  benefits  of  the  road  all  persons  and  cor- 
porations, except  the  lime  company,  its  prin- 
cipal stockholder,  for  the  purpose  of  pre- 
venting any  competitim  with  the  latter 
m  L.  R.  A. 


company,  it  might  be  suffident  to  work  a 
forfeiture  of  the  franchises  granted  to  the 
railroad  company.  For,  as  we  have  seen, 
the  railroad  company,  irrespective  of  the 
fact  that  substantially  all  of  its  capital 
stock  is  owned  by  another  corporation  or- 
ganized purely  for  private  purposes  and 
profits,  continues  to  exist  as  an  independ- 
ent corporation,  with  public  duties  to  per- 
form, and,  because  of  that  fact,  invested 
with  valuable  franchises.  It  cannot,  there- 
fore, while  exercising  the  franchises  and 
rights  with  which  it  has  been  endowed, 
because  of  the  public  nature  of  the  duties 
to  be  performed,  conduct  the  management  of 
its  road  so  as  to  result  in  the  benefit  of  one 
person  or  corporation,  the  owner  of  its 
stock,  and  to  the  exclusion  of  all  others  from 
the  benefits  which  they  are  entitled  to  derive 
therefrom.  The  public  nature  of  the  busi- 
ness of  a  railroad  company  depends  upon 
the  right  of  any  member  of  the  public  to  use 
the  road,  and  to  require  the  company,  as  a 
common  carrier,  to  transport  his  freight. 

But  the  question  whether  or  not  the  rail- 
road company  has  done  or  failed  to  do  any- 
thing which  should  result  in  a  forfeiture  of 
its  franchises  can  only  be  inquired  into  in 
a  proceeding  appropriate  for  that  purpose, 
such  as  an  information  in  the  nature  of 
quo  warranto  instituted  by  the  proper  au- 
thorities in  behalf  of  the  state.  It  is  not 
competent  in  a  collateral  proceeding,  such  as 
this,  to  show  any  matter  affecting  the  for- 
feiture of  a  charter.  17  Enc.  PI.  &  Pr.  p. 
409;  EHzabethtoicn  Qaalight  Co.  v.  Oreen, 
46  N.  J.  Eq.  118,  18  Atl.  844;  Bexcali's  Falls 
Bridge  v.  Fisk,  23  N.  H.  171;  Froat  v. 
Froatburg  Coal  Co.  24  How.  278,  16  L.  ed. 
C37;  Lee  v.  Drainage  Comra.  125  111.  47. 
16  N.  E.  915;  Com.  v.  Union  F.  Jt  M.  Ins. 
Co.  5  Mass.  230,  4  Am.  Dec.  50;  Atty.  Qen. 
V.  Adonai  Shomo  Corporation,  167  Masi. 
424,  45  N.  E.  762. 

We  have  considered  all  the  reasons  set 
out  in  the  complainants'  bill  why  the  relief 
asked  for  should  be  granted.  In  our  opin- 
ion, it  should  not  be  granted  for  any  of  t^ese 
reasons.  The  bill  wiU  therefore  be  (Us- 
miaaed,  with  costs. 

So  ordered. 


inhabitants  of  FREEMAN" 

V. 

Benjamin  DODGE. 
(96  Me.  681.) 

1.  Faeta  not  appesFliiK  in  tbe  bill  o( 
exception*  will  be  treated  by  the  review- 
ing court  as  nonexistent. 
Note. — As  to  moral  obllffstlon  as  a  consld* 

eratioD  for  a  promise,  see  also,  in  this  series. 

Trimble  v.  Rudy,  53  L.  R.  A.  353,  and  note, 

and  the  later  case  of  C.  H.  Dajls  tc  Co.  v. 

Morgan,  61  I.  R.  A.  Wg.^^^,^^^  GoOglC 
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S.  The  moral  obllaratlon  of  •  •on  to 
■Diiport  hlH  mother  U  Dot  B  lufflclent 
consideration  to  support  a  proinlae  to  re- 
imburse the  town  for  expensM  Inenrred  tar 
tbat  purpose. 

8.  A  promlae  br  a  aon  to  velmbttrao  a 
town  In  cue  It  settles  elnlms  wblob 
had  been  made  upon  It  for  aupptles  tnralsbed 
his  mother  Is  not  supported  by  hii  statu- 
tory  obligntloD  to  pay  the  debt,  where  such 
obligation  Is  contingent  npon  the  lejoil  eatab* 
llshmeot  of  the  town's  liability  and  of  the 
ability  of  the  aon  to  meet  the  expenses, 
none  of  which  bas  been  established  at  the 
time  the  promise  Is  ziren. 

4.  A  lovt-n'«  fnlKirc  to  present  n  claim 
afcalnst  a  son  for  snpplleit  fnrnlshed 
his  mother  wltbln  the  time  limited  by 
statute,  because  of  his  promlae  to  settle  the 
claim,  will  not  estop  him  from  setting  op  the 
Invalidity  of  the  promise,  because  the  town 
relied  upon  It  at  its  peril. 

5.  A  promise  to  par  n  ]ndvmcnt  and 
the  ilamaKea  and  costs  which  a  town 
mar  Inenr  In  case  It  assumes  the  defense 
of  a  salt  for  the  value  of  supplies  furnished 
the  mother  of  tbe  promisor  la  not  shown  by 
a  letter  promising  to  "pay  the  Mil"  of  ex- 
penses Incurred  In  her  relief. 

(AprU  T,  1904.> 

1^  XCEPTIONS  by  plaintiff  to  rnlinga  of 
^  the  Supreme  Judicial  Court  for  Frank- 
lin Coun^,  nuide  during  the  trial  (rf  an  ae- 
tion  brought  to  enforce  a  promiw  to  reim* 
buTse  the  town  for  the  expenee  of  supplies 
fumiBhed  defendant's  mother,  which  re- 
sulted in  a  verdiet  in  defendant's  favor. 
09«rruled. 

The  jury  were  instructed,  among  other 
things,  tbat  the  invmlse  contained  in  the  let- 
ter, if  any,  was  without  consideration,  and 
that  in  this  acUon  nothing  could  be  recov- 
ered from  the  defendant,  Dodge,  for  any  sum 
actually  paid  for  eupplies  furnished  his 
mother. 

Further  facts  appear  in  the  opiniai. 

Mr,  Frank  W.  Bvtler»  for  plaintiff: 

The  promise  was  binding  on  defendant. 

Kmdail  V.  Kendall,  7  Me.  171;  Loomis  t. 
VetoAaU,  IS  Pick.  Ifi9. 

A  benefit  to  one  party  or  injury  to  the 
other  is  a  sufficient  consideration. 

Masoolo  T.  Monieaanto,  61  Conn.  50,  29 
Am.  St.  Rep.  170,  23  Atl.  714. 

ifr.  E.  E.  Biohards,  for  defendant: 

The  waiver  of  any  legal  right  at  tbe  re- 
quest of  another  party  is  a  suifisient  eonsld- 
eration  for  a  promise. 

Parsons,  Contr.  444. 

But  the  promise  must  have  been  accepted 
and  acted  upon.  There  must  be  the  under- 
standing between  tbe  parties  that  the  con- 
sideration for  the  promise  is  some  waiver 
of  a  right  or  forbearance  to  enforce  a  claim 
m  the  part  of  the  promisee, 

Benson  t.  H\t€^icock,  37  Vt.  667. 
C6L.R.  A. 


The  setoetmen  of  Frranuui  waived  no 
nghts  tn  eonseqnenee  of  the  defendant'* 
promise,  and  did  nothing  except  that  wUeh 
by  law  they  were  legally  bound  to  da  A 
promise  to  do  that  which  on*  !•  already 
bound  to  do  la  not  a  omuideratfon. 

Pool  V.  Botionf  6  Onsh.  219;  Jmaiinf^  t. 
CAose,  10  Allen,  526;  Smith  v.  BarthoUmno, 
\  Met.  276,  Sff  Am.  Dee.  86S;  8  Am.  ft  Ki«, 
Enc  Law,  p.  834. 

There  may  have  been  a  moral  obligation 
on  tlie  part  of  defendant  to  pay  the  apeniea, 
but  none  suflleient  to  eonatltute  a  eimaidera* 
tion  for  an  express  prtnnlae. 

Cook  V.  Bradley,  7  Conn.  67,  IS  Am.  Dee. 
79. 

Savage,  J.,  delivered  tbe  opinion  of  the 

court: 

Assumpsit  upon  an  alibied  promise  by  the 
defendanl  to  reimburse  the  plaintiff  town  for 
such  judgment  debt  and  damage  and  eoetft 
as  tlie  plaintiff  might  incur  in  assuming  the 
defense  of  an  action  brought  by  one  Walker 
against  the  town  of  Strong  for  euppliee  fur^ 
nished  the  mother  of  the  defendant,  who  had 
fallen  into  distress  in  Strong,  but  whose 
pauper  settlement  was  in  the  plaintiff  town.. 
Walker,  who  furnished  the  supplies,  called 
upon  the  town  of  Strong  for  reimbursement. 
At  this  juncture  the  defendant,  hearing  that 
his  mother  had  been  thrown  upon  the  town 
of  Strong,  wrote  to  one  of  the  selectmen  of 
Freeman  the  following  letter:  "I  just  re- 
ceived word  that  my  mother  had  been 
thrown  on  the  town.  If  you  will  keep  tlie 
expenses  as  low  as  possible,  I  will  pay  the 
bill.  As  soon  as  I  get  home  I  will  see  you." 
Walker  brought  an  action  for  the  supplies 
furnished  against  Strong.  Freeman  assumed 
tbe  defense.  Ilie  case  was  tried,  resulting 
in  a  juilgment  against  Strong,  which  judg- 
ment Freeman  paid.  Freeman  now  claims 
to  recover  of  tbe  defendant  the  amount  of 
tbat  judgment. 

The  plaintiff  claimed  that  the  defendant 
told  one  of  the  selectmen  and  overseers  of 
the  poor  of  the  plaintiff  town  that,  "if  th^ 
would  go  ahead  and  defend  the  suit  of 
Walker  v.  Btrong  on  account  of  his  mother, 
he  would  pay  all  the  bills  and  expenses." 
This  was  denied  by  the  defendant.  Upot 
this  issue  the  jury  found  for  the  defendant. 

The  plaintiff  also  relied  upon  the  prcnnise 
contained  in  the  above-mentioned  letter.  But 
the  presiding  justice  instructed  the  jury 
that  the  promise  contained  in  the  letter,  if 
sny,  was  without  consideration,  and  that  in 
this  action  nothii^  could  be  recovered  from 
tbe  defendant  for  any  sum  actually  paid  for 
the  supplies  furnished  bis  mother;  and  the 
correctness  of  this  ruling  is  the  only  ques- 
tion presented  by  the  excepticms. 

It  should  be  noticed  that  while  the 
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tiff,  in  argument,  claims  tbat  a  portion  of 
the  (rapplies  wore  furnfabed  after  the  letter 
from  the  defendant  was  written  and  reoeived. 
thp  bill  of  exceptions  does  not  diseloee  that 
faet,  if  it  be  a  fact.  We  cannot  travel  ant 
of  Uie  ease,  but  must  take  the  bill  (rf  exeep< 
-tions  as  it  reads.  The  bill  states  that  "in 
the  spring  of  1001,  while  visiting  her  daugh- 
ter in  Strong,  the  defendant's  mother  fdl 
into  distress,  and  was  supplied  hy  one 
Walker,  who  called  upon  the  town  of  Strong 
for  reimbursemoit.''  The  bill  then  details 
ihe  writing  of  the  letter,  which  was  dated 
ytRj  6,  1001 ;  hut  it  nowhere  states,  eren  by 
implication,  that  any  supplies  were  fur- 
iii]^ed  afterwards  by  Walter,  or  Strong,  or 
Freeman.  Assuming  that  It  was  a  material 
fact,  it  was  incumbent  upon  the  ezeepting 
par^  to  state  the  foot  in  its  bill  of  exoep- 
tioiB.  In  the  absence  of  any  such  statement, 
we  must  treat  the  case  as  if  the  fact  did  not 
exist 

That  the  defendant  was  under  a  moral  ob- 
ligation to  pay  expenses  already  incurred  in 
relieving  his  mother  from  dlatress  may  be 
taken  as  true.  That  he  ma  under  a  con- 
tingent or  conditional  statutory  liability  to 
reimburse  the  plaintiiT  for  expenses  incurred 
ior  the  relief  of  bis  pauperized  mother  is 
also  true.  Kev.  Stat.  1003,  chap.  27,  |  18. 
A  mere  moral  obligation,  or,  as  it  is  aome- 
"times  rather  loosely  stated,  a  moral  obliga- 
tion not  founded  upon  an  antecedent  Ic^l 
liability  (see  Famham  v.  O'Brien,  22  Me. 
-47S),  is  not  sufficient  consideration  for  a 
promise.  The  following  cases,  somewhnt 
Analogous  to  the  one  at  bar,  support  this 
.doctrine:  MilU  v.  TFymon,  3  Pii^  207; 
lioomis  T.  Tfetehall,  16  Pidc  IfiO;  Dodge  v. 
Adanu,  10  Pick.  420;  Cool;  t.  Bradley,  7 
Com.  57,  18  Am.  Dec.  70;  Kendall  y.  Ken- 
ddllf  7  Me.  171.  See  also  8  Am.  &  Eng.  Ene. 
Law,  2d  ed.  p.  670.  The  defendant's  moral 
•obligation,  therefore,  waa  not  a  sufficient 
consideration  for  his  promise. 

And  if  the  existence  of  a  fixed  statutory 
liability  be  a  sufficient  consideration  for  a 
promise,  as  is  assumed  in  some  of  the  eases 
above  cited,  we  think  any  liability  which  ex- 
isted in  this  ease  was  too  remote  and  con- 
-tingent  to  furnish  a  sufficient  consideration. 
This  ease  must  be  distinguished  from  those 
based  upon  promises  made  in  oonsideration 
•of  the  compromise  of  claims  of  doubtful  Ha- 
biliiy.  Here  the  liability  was  created  by 
atatute,  and  by  statute  alone.  It  appears 
that  the  plaintiff  town  at  the  time  of  the 
promise  had  not  been  paid  the  expenBe  in- 
curred. It  had  become  only  contingently  lia- 
ble to  pay.  Its  liability  depended  upon  proof 
thnt  the  pauper's  settlement  was  in  the 
plaintifT  town,  that  tlie  pauper  had  fnllen  in- 
-to  distress,  that  the  supplies  furnished  were 
jpauper  supplies,  and  that  l^al  notice  should 
46  L.  B.  A. 


be  given ;  none  of  which  questions  had  then 
been  adjudicated.  Or,  if  the  plaintiff  town 
was  liable,  and  had  admitted  its  liability  hy 
paying  the  expensa,  the  defendant's  liability 
to  the  town  would  be  contingent  upon  proof 
of  his  being  of  sufficient  ability  to  pay. 
Here,  then,  is  one  contingency  dependent  up- 
on another  contingency,  and  the  defendant's 
liability  dependent  upon  both. 

We  think  a  reascmable  rule  is  the  one  de- 
clared in  MilU  V.  Wyman,  3  Pick.  207. 
There  it  was  sought  to  found  a  sufficient 
coudderation  for  the  promise  of  a  father  to 
pay  expenses  already  incurred  for  the  relief 
of  his  son  on  the  ground  of  a  statutory  ob- 
ligatitm  compelling  lineal  kindred  to  support 
such  of  their  poor  relations  as  are  likely  to 
become  chargeable  to  the  town  of  their  set- 
tlonent.  The  court  said:  "It  is  a  suffident 
answer  to  this  position  that  such  legal  obli- 
gation does  not  exist  except  in  the  very 
eases  provided  for  in  the  statute,  and  never 
until  the  party  ehai^^  has  been  adjudged 
to  be  of  sufficient  ability  thereto."  And, 
after  mentioning  the  various  contingencies 
to  which  the  liability  was  subject,  the  court 
added:  "The  legal  liability  does  not  arise 
until  these  facts  have  all  been  ascertained  by 
Judgment,  after  hearing  the  party  intended 
to  be  diaiged."  While  the  IfoBsaehnsetts 
statute  referred  to  in  MiUt  v.  Wjfman  dif- 
fers fran  our  own  statute  which  we  have 
cited,  in  this:  That  it  relates  to  future 
support,  rather  than  repayment  of  expenses 
already  Incurred,— the  contingent  character 
of  the  liability  is  the  same  In  both  eases; 
and  we  can  see  no  reason  why  the  rule  de- 
clared in  MiUa  t.  Wjfman  is  not  applicable 
in  this  ease. 

It  is  said  that  the  town,  relying  upon  the 
promise,  omitted  to  prosecute  its  statutory 
claim  against  the  defendant  within  the  time 
limited,  and  that  the  defendant  is  now  es- 
topped to  deny  liability.  But  this  can  make 
no  difference.  One  who  relies  upon  a  naked 
promise  does  so  at  his  peril.  Bragg  t. 
DanivlwH,  141  Mass.  105,  4  N.  E.  822. 

But  there  Is  another  and  fundamental  dif- 
ficulty with  tiiese  exopptlons.  The  letter 
concerning  the  effect  of  which  the  present 
cuitroversy  has  arisen  does  not  appear  to 
have  been  material  to  the  issue  of  liability 
raised  l^  the  pleadings.  It  was  entirely 
collateral  •to  the  promise  declared  on  in  the 
writ.  The  promise  allied  in  the  writ,  as 
appears  by  the  bill  of  exceptions,  was  to  re 
imburae  the  town  for  such  judgment  debt 
and  damage  and  costa  as  the  town  might  in- 
cur in  assuming  the  defense  of  the  action  of 
Walker  v.  Strong  for  supplies  furnished  de- 
fendant's mother.  The  promise  in  the  letter 
was  "lo  pay  the  bill"  of  expenses  incurred  in 
the  relief  of  the  defendant's  mother.  Al- 
though the  promise  alleged  and  the  uroinUB 
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proved  may  both  relate  to  the  same  subject- 
matter,  they  are  essentially  distinct.  One 
is  a  promise  to  pay  a  judgment  which  may 
(or  may  not)  be  recovered.  The  other  is  a 
promise  to  pay  a  bill  incurred,  and  already 
incurred  so  far  as  the  case  shows.  -  The  for- 
mer assumes  a  pending  action  and  contem- 
plated defense,  with  a  possible  judgment  for 
debt  and  costs.  It  is  the  payment  of  this 
final  judgment  which  it  is  alleged  that  the 
defendant  promised  to  reimburse  the  plain- 
tiff town.   The  letter  does  not  aupport  the 


allegation.  It  proves  another  and  dittinofc 
promise.  It  is  irrelevant  to  the  promise  al- 
leged. Whether  the  promise  contained  in 
tbe  letter  was  founded  upon  a  niffident  con- 
sideration is  entirely  immaterial. 

The  ruling  of  the  court  was  upon  an  im- 
material proposition,  and  was  harmless,  evw 
if  it  had  been  wrong.  For  this  reason  also 
the  exceptions  must  be  overruled.  Jfeal  t. 
Paine,  S5  Me.  158;  Hardy  v.  Oolby,  42  Me. 
381;  Witherell  t.  Maine  Ina.  Co.  49  Me.  200. 

Eaevptiotu  overruled. 


MARYLAND  COURT  OF  APPEALS. 


William  H.  POPE,  Appt., 

V. 

John  M.  C.  WILLIAMS  et  al. 
(  Md.  ) 

1.  Tbe  leslslKtvre  mar  lawtally  re- 
quire a  peraoa  eomlnv  Into  tbe  atate 

to  take  up  his  residence  to  evidence  that  fact 
to  eniUle  himself  to  tbe  rlyht  to  exercise  tbe 
elective  francblse  b;  reglBterlng  the  Intent 
In  a  public  record,  and  may  deny  him  the 
Tigbt  to  have  bis  name  placed  on  the  regis- 
try of  voters  until  the  expiration  of  a  cer- 
tain time  after  the  maklns  of  such  record. 

2.  The  prlTltevea  and  ImmanltleM  o( 
cltlxens*  or  tbe  eaitel  protection  o( 
tbe  law*,  gnaranteed  by  tbe  Federal  Con- 
stitution, Is  not  denied  to  a  cltlteu  remov- 
ing free:  tne  District  of  Columbia  to  a  state 
by  requiring  blm.  as  a  omdltlon  to  tbe  ex- 
ercise of  tbe  elective  franchise,  to  record  In 
a  public  record  his  Intoitlon  of  becoming  a 
citizen  a  certain  time  before  be  can  qualify 
as  a  voter. 

(December  3,  1903.) 

APPEAL  by  petiti<Hier  from  an  order  of 
the  Circuit  Court  for  Montgomery 
County  dismissing  his  petition  for  a  re- 
vision of  the  act  of  the  board  of  registra- 
tion for  election  district  No.  7,  of  Mont- 
gomery County  in  refusing  to  roister  him 
as  an  elector.  A-ffirmed. 

The  facts  are  stated  in  the  opinion. 
Ur.  WUUam  H.  Pope,  in  propria  per- 
aona: 

The  electoral  franchise  is  conferred  by 
the  Constitution  of  tiie  state  upon  male  cit- 
izens of  Maryland  over  the  age  ttt  twenty- 
one  years,  who,  among  other  Uiings,  have 
been  such  dtizens  for  one  year.  But  the 
right,  privilege,  and  status  of  citizens  of 
Maryland  depends  upon,  and  must  be  de- 
termined with  reference  to,  the  Constitu- 
tion of  the  United  States,  and  any  attempt 

Note. — As  to  validity  of  regulations  of  the 
right  to  vote,  see  also,  in  tbls  series,  Atty. 
Gen.  V.  Detroit,  7  L.  R.  A.  89,  and  State  em 
rO.  Horrls  v.  Wrigbtson,  22  L.  R.  A.  M&. 
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by  the  legislature  of  the  state — either  in 
the  form  of  rc^stration  laws,  or  under 
the  guise  of  establishing  rules  of  evidence 
or  proof — to  take  away,  impair,  or  destroy 
such  constitutional  status,  contravenes 
Article  VI.,  $  2,  of  the  C<»istitution  of  the 
Urited  States. 

The  obligation  imposed  on  persons  re- 
moving into  the  state  of  Maryland  after 
March  29,  1902,  to  make  the  declaration  of 
intention  provided  for  in  {  256  of  article 
33  of  the  Code,  is  a  clear  attempt  to  im- 
pair the  right  of  citizenship  conferred  by 
the  Constitution  of  the  United  States,  and 
is,  in  consequence,  repugnant  to  that  in- 
strument, and  void. 

The  terms  "resident  of  a  state"  and 
"citizen  of  a  state,"  as  applied  to  citizens 
of  the  United  States,  are  equivalents. 

Md.  Bill  of  Rights,  art.  7j  Slaughter- 
House  Cases,  16  Wall.  73,  21  L.  ed.  407; 
Anderson  v.  Watt,  138  U.  S.  702,  34  L.  ed. 
1081,  11  Sup.  Ct.  Rep.  449. 

Tlie  declaration  of  intention  is  exacted, 
not  from  those  who  are  about  to  remove 
into  this  state,  but  from  those  who  have 
already  located  here.  But  the  status  of 
a  person  removing  into  Maryland  to  live, 
and  who  has  no  intention  of  returning  to 
his  former  home,  is  fixed  by  the  opera- 
tion of  the  Constitution  of  the  United 
States.  He  becomes  instantly  a  citizen  of 
Maryland. 

A  statute,  tlierefore,  which  studiously  re- 
frains from  seeking  to  ascertain  when  the 
intention  of  the  declarant  permanently  ta 
live  in  Maryland  was  formed,  and  declares, 
in  efi'ect,  that  the  status  of  the  party  shall 
be  determined  as  of  the  date  of  the  mak- 
ii^  of  the  declaTBtion,  thus  refusing  to 
give  effect  to  a  prior  acquired  status  de- 
rived from  the  Constitution  of  the  United 
States,  and  to  recognize  the  existence  of 
privileges  which  attached  to  such  status 
oy  virtue  of  the  state  Constitution,  plainly 
contravenes  the  constitutional  provisitur 
Digitized  by  VjOOglC 


1908. 


Pope  v.  WnxuuB. 


899 


which  conferred  the  status  of  citizen  of  the 
state,  upon  the  removal  of  the  person  into 
Maryland  with  the  intention  of  making  it 
his  permanent  domicil,  and  abridges  audi 
constitutional  privilege. 

Barron  v.  Bumside,  121  U.  S.  186,  30 
L.  ed.  915,  1  Inters.  Com.  Rep.  296.  7  Sup. 
Ct.  Sep.  031. 

The  statute  operates  an  unjust  discrim- 
ination* against  citizens  of  the  United 
States  who  remove  into  Maryland  after 
March  20,  1902.  Such  person  must  visit 
the  county  seat,  merely  make  a  statement 
that  on  the  day  he  makes  the  declaration, 
though  his  residraoe  is  then  in  Maryland 
and  his  status  is  that  of  a  citizen  of  Mary- 
land, he  intends  to  become  a  citizen  and 
resident  of  Maryland;  and  all  this,  de- 
spite the  fact  that  other  citizens  of  Mary- 
land need  only  declare  what  their  past 
and  continued  intention  has  been  and  is, 
when  being  examined  by  the  officers  of  reg- 
istration, and  despite,  also,  the  principle 
that  the  place  where  a  person  lives  is  pre- 
sumptively his  domicil  or  legal  residence. 

Southerland  v.  Tiorris,  74  Md.  331,  28 
Am.  St.  Rep.  2SS,  22  Atl.  137. 

It  matters  not,  also,  if,  on  appearing 
before  the  clerk,  the  would-be  declarant,  on 
comprehending  the  full  import  of  the  dec- 
laration, has  conscientious  scruples  against 
even  impliedly  declaring  that  he  is  not  yet 
a  citizen  and  resident  of  Maryland. 

When  the  declarant  applies  to  be  reg- 
istered, he  may  still,  despite  the  statutory 
declaration  which  he  had  theretofore  made, 
be  interrogated  as  to  the  facts  and  cir- 
cumstances surrounding  and  attending 
his  removal  and  domicil  within  the  state, 
with  the  result,  perhaps,  that  his  stautory 
declaration  of  intention  is  overridden. 

Laneaater  y.  Herbert,  74  Md.  S3S,  22  Atl. 
130. 

Such  a  statute  deprives  one  of  the  equal 
protectiim  of  the  laws. 

Oulf,  C.  <fi  8.  F.  R.  Co.  V.  Ellvi,  165  U. 
8.  160,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  256: 
Voighi  V.  Wright,  141  U.  S.  62,  36  L.  ed. 
638,  11  Sup.  Ct.  Rep.  855;  Brimmer  v. 
Rehnum,  138  U.  S.  78,  34  L.  ed.  862,  3  In- 
ter*. Com.  Rep.  486,  II  Sup.  Ct.  Rep.  213; 
Mmneaota  t.  Barber,  136  U.  S.  313,  34  L. 
ed.  465,  S  Inters.  Com.  Rep.  186,  10  Sup. 
Ct.  Rep.  862;  MiUa  v.  Oreen,  67  Fed.  818. 

The  l^fislataie  of  Maryland  may  raiaot  reg- 
istration lavs,  but  Budi  laws  must  tend  to 
fiicilitate  the  exercise  of  the  right  of  suf- 
frage, and  must  not  be  so  framed  as  un- 
reasonably to  impede,  hinder,  and  deter 
frwn  the  acquiring  of,  or  the  exerdse  of, 
the  ri^t  to  vote. 

TUm  law  under  review  imposes  burden- 
sane  and  offensive  conditions,  whidi  have 
the  effect  of  deterring  from,  instead  of  fa 
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ciiitating,  the  acquisition  and  exercise  of 
the  right  of  suffcrage  by  tilose  constitution- 
ally entitled  thereto. 

Millg  V.  Green,  67  Fed.  818;  Bretoer  v. 
McCleland,  144  Ind.  423,  17  L.  R.  A.  845, 
32  N.  E.  299;  Atty.  Oen.  ex  rel.  Conely  v. 
Detroit,  78  Mich.  545,  7  L.  R.  A.  99,  18 
Am.  St.  Rep.  458,  44  N.  W.  388;  White 
V.  Mvltnomah  County,  13  Or.  317,  57  Am. 
Rep.  20,  10  Pac.  484;  Kinneen  v.  Wells, 
144  Mass.  497,  59  Am.  Rep.  105,  11  N.  E. 
016;  People  ex  rel.  Van  Bokkelen  v.  Can- 
aday,  73  N.  C.  198,  21  Am.  Rep.  465;  State 
ex  rel.  Knowlton  v.  Williama,  5  Wis.  308, 
68  Am.  Dec.  65;  Dells  v.  Kennedy,  49  Wis. 
555,  35  Am.  Rep.  786,  6  N.  W.  246,  381: 
McCafferty  v.  Ouyer,  59  Pa.  109;  Oreen  v. 
Shutnway,  30  N.  Y.  418;  ifonroe  v.  Col- 
Hm,  17  Ohio  St.  686;  Daggett  v.  Hudson, 
43  Ohio  St.  561,  54  Am.  Rep.  832,  3  N.  E. 
538;  State  v.  Butts,  31  Kan.  554,  2  Pac. 
618;  Cool^,  Const.  Lim.  753. 

The  law  in  question  cannot  be  sustained 
as  an  exercise  of  the  power  to  change  at 
will  rules  of  evidence  or  modes  of  proof 
which  affect  merely  the  remedy,  and  do  not 
impair  a  substantial  right. 

Southerland  v.  Norris,  74  Md.  S26,  28 
Am.  St.  Rep.  255.  22  Atl.  137. 

An  uncontrolled  power  is  not  possessed 
by  the  I^slature  as  respects  the  mode  in 
whi(^  the  electoral  franchise  can  be  ac- 
quired by  a  citizen  of  the  United  States. 

United  States  v.  Palmer,  3  Wheat.  630, 
4  L.  ed.  477;  United  States  v.  King,  34 
Fed.  306;  Rucker  v.  Bolles,  26  0.  C.  A. 
600,  40  U.  S.  App.  368,  80  Fed.  604;  Ala- 
bama O.  8.  R.  Go.  Carrollt  28  C.  C.  A. 
207,  62' U.  S.  App.  442,  84  Fed.  780. 

^e  power  to  change  rules  of  evidence 
has  rdatiou  to  mere  matters  of  form  and 
procedure,  and  not  to  the  substance  of 
thii^. 

Gibbs  V.  Oale,  7  Md.  76;  Rich  r.  Flan- 
ders, 39  N.  H.  304;  burner  v.  New  York, 
168  U.  S.  90,  42  L.  ed.  392,  18  Sup.  Ct. 
Rep.  88;  Campbell  v.  Holt,  115  U.  S,  620, 
29  L.  ed.  483,  6  Sup.  Ct.  Rep.  209;  Van 
Hoffman  v.  Quincy,  4  Wall.  535,  18  L.  ed. 
403;  Branson  v.  Kinzie,  I  How.  311,  II  L. 
ed.  143;  Curtis  v.  Whitney,  13  Wall.  68, 
20  L.  ed,  513;  Mason  v.  Baile,  12  Wheat. 
370,  6  L.  ed.  660;  Vance  v.  Vance,  108  U. 
S.  514,  27  L.  ed.  808,  2  Sup.  Ct.  Rep.  854; 
EkcU  v.  Daggs,  108  U.  S.  143,  27  L.  ed. 
682.  2  Sup.  Ct.  Rep.  408;  Lamburth  v. 
Winchester  Ave.  R.  Co.  76  Fed.  348;  Camp- 
bell V.  Iron-Silver  i/in.  Co.  27  C.  C.  A.  648, 
55  U.  S.  App.  150,  83  Fed.  643. 

Mr.  John  Prentlsa  Poe,  for  appel- 
lees: 

The  statute  does  not  change,  or  attempt 
to  ehange,  the  requirement  of  the  Consti- 
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tution  of  Maryland  touching  the  qualifi- 
«ation  of  voters. 

Appellant  did  not  produce  the  evidence 
before  the  registration  officers  which  the 
statute  prescribes  as  the  only  evidence  by 
which  the  intent  to  become  a  citizen  of 
Maryland  can  be  shown.  It  is  competent 
for  the  legislature  to  prescribe  the  kind  of 
proof  of  intent  to  become  a  citizen,  neces- 
sary to  be  furnished. 

Southerland  v.  Norria,  74  Md.  326,  28 
Am.  St.  Rep.  2S5,  22  Atl.  137;  Lancaater 
V.  Herbert,  74  Md.  334,  22  Atl.  130;  Sterl- 
ing V.  Homer,  74  Md.  673,  24  Atl.  713; 
MoLane  r.  Hobba,  74  Md.  166,  21  Atl.  708; 
BotoHng  v.  Turner,  78  Md.  B96,  28  Atl. 
1100. 

The  statute  does  not  violate  any  pravi- 
sion  of  the  14th  Amendment. 

Slaugkter-Houae  Gates,  10  Wall.  78,  21 
L.  ed.  407. 

Pac«,  J.,  delivered  the  opinion  of  the 
court: 

William  H.  Pope,  the  appellant,  was 
horn  in  the  city  of  Z^ondon,  and  was 
brought  by  his  parents,  when  lest  than  a 
year  old,  to  the  United  States,  where  he 
has  resided  ever  since.  Before  he  had 
reached  the  age  of  twenty-one  years,  his 
father  became  a  naturalized  citizen,  by  rea- 
son  whereof  he  has  been  for  many  years  n 
naturalized  citizen  of  the  United  States. 
On  June  7th,  1902,  the  petitioner,  with  his 
wife  and  child  removed  from  the  District 
of  Columbia  into  Montgomery  county,  in 
this  state,  and  has  since  resided  there, 
having  at  the  time  of  his  removal,  and 
ever  since,  the  intention  of  makirig  that 
place  his  pennanent  domicil,  and  of  be- 
coming a  citizen  of  the  state  (rf  Maryland. 
On  September  29th,  1003,  he  applied  for 
registration  to  the  board  of  registration  of 
the  election  district  in  Montgomery  coun- 
ty, in  which  he  resided,  to  be  registered  as 
a  qualified  voter,  but  Uie  board  refused  to 
eomply  with  his  request,  for  the  sole  reason 
that  he  did  not  produce  to  them,  as  evt- 
dence  of  his  intention  to  become  a  legal 
/oter,  an  entry  of  his  intention,  made  one 
year  prior  to  his  applioati(»i,in  a  record  book 
kept  the  clerk  of  Montgomery  county, 
or  a  duly  certified  copy  of  said  original 
entry,  as  required  by  §  256  of  article  33 
of  the  Code  of  Public  General  Laws,  being 
chapter  133,  p.  204,  of  the  Acts  of  1002. 
The  petitioner  admits  he  has  not  complied 
with  the  provisions  of  that  statute,  in 
thftt  he  did  not  mnke  or  register  a  decla- 
ration of  his  intention  to  become  a  citizen 
and  resident  of  the  state,  as  required  by 
its  provisifHis;  but  contends  that  these 
provisions  contravene  the  Constitutitma  of 
the  state  of  Maryland  and  of  tiie  United 
4I6L.  B.  A. 


States,  and  are  therefore  null  and  void. 
For  that  reason  be  has  filed  his  petition 
to  the  lower  court,  praying  it  to  revise 
the  action  of  the  board  of  re^try,  and 
to  order  his  name  to  be  entered  on  the 
r^istry  of  voters,  etc.  On  demurrer  a 
judgment  was  entered  dismissing  the  pe- 
tition, and  the  petitioner  has  appealed  to 
this  court. 

As  preliminary  to  what  may  hereinafter 
be  advanced  in  this  opinion,  it  may  be 
stated  that  this  court  has  more  than  once 
decided  that  by  the  Constitution  of  this 
state  the  qualifications  of  a  voter  are  that 
he  shall  be  a  citizen  of  the  UnitiKl  States, 
of  the  age  of  twenty-one  years  or  upwards, 
who  has  been  a  resident  of  the  state  for 
one  year,  and  of  the  legislative  district  of 
Baltimore  city,  or  of  the  county  in  which 
he  may  offer  to  vote,  for  six  months,  pre- 
ceding the  election;  that  he  must  be  r^s- 
tered  before  he  can  exercise  his  right  to 
vote;  that  the  legislature  of  the  state  may 
regulate  the  method  of  registration  by  es- 
tablishing a  uniform  system  of  registra- 
tion, in  which  the  several  steps  to  be  tak- 
en by  the  applicant  shall  be  prescribed, 
and  the  kind  of  evidence  by  which  his 
right  to  be  r^stered  shall  be  established; 
provided,  however,  that,  under  the  pretense 
of  r^ulating  such  procedure,  no  person 
can  be  precluded  or  hindered  from  the  com- 
plete enjoyment  of  his  rights  as  guaran- 
teed to  him  by  the  Constitution  of  the 
state  or  of  the  United  States.  These  prin- 
ciples are  well  established,  and  we  do  not 
understand  them  to  be  controverted  in 
this  case. 

It  may  also  be  advisable  to  state  with 
wme  precision  wnat  kind  of  residence  it 
is  that  will  entitle  a  person  to  vote  in  this 
state.  He  must  be  a  citizen  of  the  United 
States;  but  that  alone  does  not  main  m 
citizen  of  the  state  of  Maryland.  A  per- 
son residing  within  the  District  of  Colum- 
bia, or  in  one  of  the  territories,  is  a  eiti- 
7«n  of  the  United  States,  but  not  of  any 
one  of  the  states;  though  it  is  true  that 
one  who  is  a  citizen  of  a  state  is  also  a 
citizen  of  the  United  States.  Bloughier- 
House  Cases,  16  Wall.  36-130,  21  L.  ed. 
394-^6.  To  become  a  citizen  of  the  state, 
a  person  must  reside  therein;  and  to  oi- 
title  him  to  the  franchise  he  must  have  re- 
sided within  the  state  sl  least  one  year, 
md  in  a  district  six  months,  before  the 
election.  The  mere  abiding  in  a  place  with- 
in the  state  is  not  sufficient.  He  must  "re- 
side" there,  within  the  meaning  of  the 
word  as  employed  in  the  Constitution ; 
and  what  that  is  seems  to  be  entirely  clear 
under  all  the  decisions  in  this  state  and 
elaewhere.  In  Mitahell  v.  Vnitei  Btatm, 
21  Wall.  850,  22  L.  ed.  684^the  Suweme 
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Court  said  domicil  ib  "a  residence  at  a 
particular  place,  accompanied  with  poaitive 
or  preeumptive  proof  of  an  intention  to  re- 
main there  for  an  unlimited  time:"  and 
this  court,  in  Tkomaa  v.  Warner,  83  Md. 
20,  84  Atl.  831,  also  said:  "The  idea  of 
residence  is  compounded  of  fact  and  in- 
tention; to  effect  a  change  of  it,  there 
must  be  an  actual  removal  to  another  hab- 
itation, and  there  muat  be  an  intention  of 
remaining  there."  In  view  of  these  au- 
thorities, which  could  be  greatly  multi- 
plied, it  requires  no  citation  of  cases  to 
show  that,  whenever  it  is  proposed  to  es- 
tablish a  change  of  residence,  it  is  incum- 
bent upon  the  party  to  establish  by  proper 
testimony,  first,  an  actual  removal  to  an- 
other habitation,  and,  second,  that  he  has 
the  intention  of  remaining  there.  To  es- 
tablish the  second  of  these  propositions  is 
somethneB  difficult,  and  indeed  imposaible, 
by  dear  and  unambiguous  evidence.  Facts 
often  exist,  and  are  proved,  from  which 
may  reasonably  be  drawn  conclusions  ei- 
ther that  he  had  or  had  not  the  intention 
to  change  his  legal  residence.  To  meet 
this  difficulty,  and  to  fumisb  some  rule  by 
which  safer  conclusions  could  be  arrived 
at,  it  has  sometimes  been  laid  down  that, 
to  establish  a  change  of  residence,  it  should 
at  least  be  made  to  appear  that  the  for- 
mer residence  has  been  abandoned,  or  that 
the  family  Las  become  settled  in  the  new 
residence  and  made  it  the  center  of  the 
family  affairs.  The  statute  we  are  consid- 
ering is  an  effort  to  supply  another  rule  of 
evidoiee,  and,  in  the  judgment  of  the  leg- 
islature, presumably  a  safer  one,  for  solv- 
ing the  question  of  Ihe  intention  of  the 
par^  in  cases  where  he  has  receqtly  moved 
into  the  state.  The  proof  of  intent  in  such 
a  oas^  after  the  passage  of  the  act,  must 
be  the  leeord  of  bis  declaration  of  intent, 
to  be  made  as  provided  in  the  act,  and  no 
presumptions  of  such  intent  can  be  other- 
wise proved.  It  provides  that  no  person 
coming  into  the  state  after  the  passage  of 
the  act  ean  be  registered  as  a  1^1  voter 
until  one  year  after  his  intent  to  become 
such  shall  be  evidenced  by  the  entry  in  the 
record  book  of  the  clerk  of  the  county,  or 
by  a  certified  copy  thereof.  The  right  to 
become  a  roistered  voter  under  such  proof 
dates  from  the  time  of  the  registration  of 
the  intent  in  the  record  book  of  the  clerk; 
and  therefore.  If  the  intent  be  rc^stered 
less  than  a  year  before  the  sltUng  of  the 
raster  of  voters,  bat  more  than  <me  year 
before  the  next  election,  he  would  be  enti- 
tled to  be  Tc^atered  aa  a  voter  of  that  elec- 
tion. The  record  of  the  declaration  of  in- 
tent would  show  that  he  is  entitled  to  be  a 
I^al  voter  at  that  time  under  the  Consti- 
tution, and  under  the  provisions  of  {  10 
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of  article  33,  Supp.  to  Pub.  Gen.  Iaws 
1800-1900,  it  would  be  the  duty  of  the  reg- 
ister to  so  enter  his  name.  The  words  "no 
person  coming  into  this  state  from  any 
other  state,"  eta,  "shall  be  entitled  to  reg- 
istration aa  a  legal  voter  of  this  state  un- 
til one  year  after  his  intent  to  become  a 
legal  voter  shall  be  thus  evidenced  by  such 
entry,"  etc.,  must  be  construed  in  connec- 
tion with  other  portions  of  the  law  govern- 
ing r^stration;  and  therefore  it  seems  to 
be  plain  that  when  the  proof,  according 
to  the  legal  requirement,  shows  that  the 
party  is  entitled  to  vote  at  the  next  elec- 
tion, the  board  of  registration  cannot  re- 
fuse to  place  his  name  on  the  registratifm 
Oook,  so  that  he  may  vote  at  the  next  de^ 
tion.  We  do  not  think  this  requirement  is 
unreasonable,  or  hinders  or  deters  anycue 
from  acquiring  or  exereising  his  ri^t  to 
vote.  It  is  merely  that  perstms  removing 
into  the  state  shall  indicate  their  intent  to 
become  citizens  and  residents  on  the  rec- 
ord book.  No  fee  is  chargeable  against  them 
for  so  doing,  and  none  for  obtaining  a  cer- 
tified copy  thereof.  The  entire  burden  is 
to  so  register,  with  their  names,  residence, 
age,  and  occupation.  Sueh  requirement 
surely  oaonot  be  regarded  as  unreasmable, 
or  as  in  any  respect  imposing  a  burdensomie 
or  offensive  condition. 

Nor  does  the  utatute  impose  qualifica- 
tions for  voting,  other  than  those  pre- 
scribed by  the  Oonstitution.  It  leaves 
those  qualifications  precisely  as  they  were 
before.  It  deals  exclusively  with  the  evi- 
dence necessary  to  establish  residence,  by 
providing  what  the  evidence  of  residence 
shall  be.  This  court  has  so  recently  dis- 
cussed the  principles  applicable  to  a  case 
of  this  kind,  in  Southerland  v.  J^orrts,  74 
Md.  331,  28  Am.  St.  Kep.  256,  22  Atl. 
137,  that  no  further  discussion  rrapecting 
them  is  needed  here.  In  that  case  the 
court  had  under  consideration  a  statute 
that  provided  that  all  peraona  whose  names 
were  on  the  registration  lists,  who  had  re- 
moved at  the  date  of  the  passage  of  the 
act  from  the  state  and  taken  up  a  dom- 
icil beyond  the  limits  of  the  state,  should 
be  presumed  to  have  thereby  intnided  to 
abandon  their  residence  in  the  state,  unless 
within  thirty  days  after  the  passage  of  the 
act  th^  should  go  in  person  before  the 
clerk  of  the  court  and  make  affidavit  that 
when  th^  so  removed  they  did  not  intend 
to  change  their  residence.  By  the  aet  now 
in  questim  all  persons  coming  into  the 
state  must  make  the  declaration  of  their 
intent  to  become  eifdzens  and  residents  of 
the  state.  It  U  impossible  to  perceive  any 
difference  In  principle  between  the  two  acts, 
further  than  that  the  one  refers  to  the  case 
ei  persons  going  out  of  the  stete,  while 
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the  other  applies  to  the  case  of  those 
coining  in.  Neither  of  these  acta  changes 
the  qualification  of  voters  as  prorided  by 
the  Cratstitation,  and  both  establish  a  rule 
of  evidence  which  in  the  one  case  the 
intention  of  a  person  leaving  the  state  may 
be  ascertained,  and  in  the  other  the  inten- 
tion of  a  person  coming  into  the  state. 
After  a  careful  and  exhaustive  examina- 
tion, the  court,  in  BoutherltmtPs  Gate,  >ae- 
tained  the  validity  of  the  law  with  respect 
to  persons  leaving  the  state,  holding  that 
the  new  rule  of  evidence  therein  established 
violated  no  vested  right  and  imposed  no 
unreascmable  condition,  so  as  to  render  the 
statute  either  oppressive  or  invalid.  The 
principles  established  by  that  caa^  we 
think,  are  applicable  to  the  facts  of  this 
case. 

But  it  is  also  contended  that  the  obliga- 
tion imposed  by  the  act  on  persons  re- 
moving into  the  state  after  the  Z9th  day 
of  March,  1902,  to  make  the  declaration 
of  intention,  operates  to  impair  the  right 
of  citizenship  conferred  by  the  Constitu- 
tion of  the  United  States.  The  contention 
is  that,  since  the  adoption  of  the  14th 
Amendment,  the  status  of  citizenship  of  a 
state  is  dependent  on  the  Constitution  of 
the  United  States,  in  that,  by  that  amend- 
ment, the  words  "resident  of  a  state"  and 
"citiEen  of  a  state"  are  equivalent  terms 
"as  applied  to  dtizens  of  the  United 
States,**  and  that  the  act  imder  eoosidera- 
tion,  by  deolaring  in  ctfect  that  tiic  status 
of  tiie  declarant  shall  be  determined  as  of 
Ute  date  of  making  the  declaration,  refuses 
to  give  ^eot  to  a  prior  acquired  status 
derived  from  the  Ctmstitntion  of  the  United 
States,  and  th^by  abridges  the  "privi- 
l^es  or  immiinitiea"  of  eitizens  of  the 
United  States,  and  denies  to  them  '*the 
equal  protection  of  the  laws."  We  have 
already  pointed  out  that  the  act  does  not 
discriminate  against  any  person  or  class 
of  persons,  but  merely  establishes  a  rule 
of  evidence  in  respect  to  the  intention  of 
a  person  coming  into  the  state.  To  consti- 
tute residence,  within  the  meaning  of  our 
laws  regulating  the  elective  franchise,  as 
well  as  of  the  14th  Amendment,  an  actual 
abode  within  the  state,  as  well  as  the  in- 
tenti<m  of  remaining,  must  concur.  Ander- 
son v.  Watt,  138  U.  S.  702,  34  L.  ed.  1081, 
11  Sup.  Ct.  Rep.  449;  Miiohell  v.  United 
States,  21  Wall.  350,  22  L.  ed.  684;  Thomati 
V.  Warner,  83  Md.  20,  34  Atl.  830.  The 
rule  of  evidence  tiius  established  does  not 
change  the  character  of  the  residenoe  as 
it  existed  prior  to  the  passage  of  tiie  act, 
but  merdy  goes  to  the  asoertainment  of 
one  of  the  c<mstitiient  elements  thereto- 
fore necessary  for  the  aacertaiionent  of 
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the  question  of  residence.  Moreover,  it  is 
now  well  settled  by  the  adjudications  of 
the  Supreme  Court  of  the  United  States 
that  the  14th  Amendment  did  not  add  the 
"right  of  suffrage  to  the  privilege  and  im- 
munities of  citizenship,"  and  that  the  Con- 
stitution of  the  United  States  does  not 
confer  the  right  of  suffrage  upon  anyone. 
Minor  v.  Happeraett,  21  Wall.  162-178,  22 
L.  ed.  627-631.  The  scope  of  the  series  of 
constitutional  provisions,  of  which  the  14th 
Amendment  is  one,  was  clearly  stated  in 
the  case  of  Strauder  v.  West  Virginia,  100 
U.  S.  308-312,  2S  L.  ed.  664-667.  Tiien 
the  court,  after  referring  to  the  Slaughter- 
Houae  Cases,  16  Wall.  36.  21  L.  ed.  394, 
said:  "The  existence  of  laws  in  the  states 
where  the  newly  emancipated  negroes  re- 
sided, which  discriminated  with  gross  in- 
justice and  hardship  i^rainst  them  as  • 
class,  vnu  the  evU  to  be  remedied,  .'  .  . 
and  by  it  [the  14th  Amendment]  sueh 
laws  are  forbidden.  .  .  .  We  doubt 
very  mudi  whether  any  action  of  a  state 
not  directed  by  wi^  of  discriminaticn 
against  the  negroes  as  a  class  .  .  . 
will  ever  be  held  to  come  within  the  pur- 
view of  this  provision."  It  can  (»rtainty 
not  be  contended  in  this  case  that  this  act 
discriminates  in  any  manner  against  ne- 
groes or  any  other  class;  its  provisiona 
apply  to  "all  persons"  of  every  class.  The 
14th  Amendment  recognizes  that  citizens 
of  the  United  States  coming  into  the  state 
with  intent  to  remain  are  citizens  of  the 
state;  but  it  does  not  confer  on  them  the 
right  to  vote  in  the  state,  nor  deny  to  the 
state  the  right  to  declare  the  terms  and 
conditions  upon  which  its  citizois  may 
vote;  provided,  however  (under  the  IStti 
Amendment),  the  right  of  eitizens  of  the 
United  States  to  vote  shiJI  not  be  denied 
or  abridged  on  account  of  race,  color,  or 
previous  ccmdition  of  servitude.  Unittd 
States  V.  Raese,  02  U:  S.  214-^6,  28  L. 
ed.  668-S78. 

We  are  therefore  of  the  <qiinion  the  pro- 
viaions  of  the  law  are  .not  repugnant  to 
the  Constitution  of  the  United  States  or  of 
the  state  of  Maryland.  The  order  of  the 
lower  court  must  be  affirmed. 

Order  a^Srmed,  with  costa  to  the  appel- 
lee. 

MoSherrT',  Ch.  J.,  declined  to  partici- 
pate in  th'e  hearing,  argument,  and  deci- 
sion of  this  case,  being  a  candidate  lor  re- 
election to  the  office  of  chief  judge  of  the 
sixth  judicial  circuit. 

Affirmed  by  Supreme  Court  oi  United 
SUtes  April  4,  1904. 
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John  BRAUER  and  Wife,  Appta^ 

V. 

BALTIMORE  REFRIGERATING  & 
HEATING  COMPANY. 

(  Md  ) 

1.  The  owner  of  m.  bnildlnv  deroted  t« 
retail  tvmde  mar  aBalatalm  a  suit  to 

snjoln  the  owner  of  adjotaing  property,  np- 
o&  which  1b  operated  ao  tee  plant,  from  erect- 
ing a  platform  along  the  front  of  hie  build- 
ing opoo  a  portion  of  the  eldewalk  space,  and 
remorlng  the  curb  so  that  wagona  can  load 
from  the  platform,  the  remit  of  which  will 
be  to  make  pedestrian  travel  leai  convenient, 
and  Intermpt  it  mtlrei;  during  several 
hours  each  day, — at  least  where  no  valid  au- 
thority baa  been  obtained  from  the  munici- 
pal corporation  to  make  the  change. 

2.  Aathorltr  to  vraat  pemlmlOB  to 
•re«t  platforma  alons  tke  aMewallc, 
and  remove  the  carblng  so  as  to  load  wagons 
from  them,  is  not  Included  In  the  grant  of 
power  to  grant  the  right  to  use  streets  for 
bay  windows,  area  ways,  steps,  or  other  such 
temporary  or  similar  use ;  and  It  Is  imma- 
terial that  the  permit  Is  made  revocable  at 
tlie  discretion  of  the  anthorlttes. 

8.  Tke  aetaal  eomKlsalom  of  the  aeta 
■e«d  mot  be  awaited  before  the 
awardlns  of  an  injunotlon  against 
placing  a  permanent  platform  on  the  side- 
walk, and  removing  the  curbing  so  as  to  load 
wagons  therefrom,  to  the  Injury  of  the  own- 
ers of  neighboring  property  devoted  to  re- 
tail trade,  where  ttae  Intention  to  perform 
them  Is  not  denied. 

(June  8,  1804.) 

APPEAL  1^  plaintiffs  from  a  decree  of 
the  Circuit  Court,  No.  2,  of  Baltimore 
City  in  favor  of  defendant  in  a  proceed- 
ing to  enjoin  interference  with  a  sidewalk 
In  such  a  way  as  to  injure  plaintiffe' 
neighboring  property.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Mewn.  Emll  Bndbsita  and  O.  Dodd 
MeFarlasd,  for  appellants: 

If  there  be  no  tribunal  provided  to  as- 
sess benefits  and  damages,  there  can  be  no 
appropriation  of  luid. 

24  Am.  &  Eng.  Enc  Law,  p.  18,  notes; 
Allen  v.  Jones,  47  Ind.  442;  Pennsylva- 
nia R.  Co.  V.  Beister,  8  Pa.  445;  Bightoay 
Comrs.  V.  Xewby,  31  111.  App.  378. 
The  public  are  entitled  to  free  passage 


Vote. — As  to  obstruction  of  street  or  side- 
walk for  buslneBS  purposes,  see  also,  In  this 
series,  Flynn  v.  Taylor.  14  L.  R.  A.  556,  and 
note;  Coatello  v.  State,  35  !<.  R.  A.  3Ua :  Kaiti- 
mel  V.  Clark,  62  U  R.  A.  859;  and  Garibaldi  v. 
O'Connor,  ante,  73. 

As  to  right  of  merchant  to  recover  for  dam- 
ages cansed  by  obatructlon  of  public  street, 
preventing  customers  from  using  the  same  as  a 
means  of  access  to  his  store,  see  also  Bruns- 
wick ft  W.  R.  Co.  V.  Hardey,  62  L.  R.  A.  399. 
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along  the  street,  and  to  every  portion  of 
it  not  occupied  by  some  other  traveler. 

24  Am.  ft  Eng.  Ene.  Law,  p.  S4. 

The  corporate  authorities  of  a  town  have 
no  right  to  appropriate  the  public  streets 
to  any  other  naes  than  that  of  travel,  or 
right  of  way,  to  which  they  were  dedi- 
cated, and  the  convenience  of  the  whole 
public. 

24  Am.  &  Eng.  Enc.  Law,  p.  42,  note; 
Lutterloh  v.  Cedar  Keys,  16  Fla.  306; 
fitate,  Traphagen,  Prosecutor,  t.  Jersey 
City,  62  N.  J.  L.  66,  18  Atl.  686;  CAop- 
man  v.  Albany  dt  8.  R.  Co.  10  Barb.  360. 

Such  a  platftmn  as  will  obstruct  travel 
is  not  warranted. 

Stack  v.  East  8t.  Lom$,  86  HI.  S77,  28 
Am.  Rep.  619;  16  Am.  &  Eng.  Ene.  Law, 
pp.  1166,  1186. 

The  law  must  give  a  right  to  a  hearing 
or  an  opportunity  to  be  heard. 

BtdUmora  v.  Soharf,  64  Md.  409;  Vltnan 
V.  Baltimore,  72  Md.  687,  11  L.  R.  A.  224, 
20  Atl.  141,  21  Atl.  709;  BaHimore  t. 
Johns  Bophins  Soapitalf  S6  Ifd.  1. 

If  the  act  of  the  board  of  estimates  was 
unreasonable,  it  was  not  within  the  limits  of 
its  authority. 

Baltimore  v.  Johns  Bophins  Bospital,  66 
Md.  1. 

Tiie  owner  of  a  lot  of  ground  which  ex- 
tends to  the  side  of  a  public  street  has  an 
easement  in  the  street  for  light,  air,  and 
access,  for  the  benefit  of  his  abutting  prop- 
erly, which  constitute  private  property 
within  the  meaning  of  the  eonstitutimia! 
provision  that  private  property  shall  not 
be  taken  for  public  use  without  just  com- 
pensation ;  nor  shall  it  be  taken  for  jni- 
vate  use  for  any  oompensation  whatever. 

Ahcndroth  v.  MoMhattan  R.  Co.  122  N. 
y.  1,  11  L.  R.  A.  634,  10  Am.  St.  Rep. 
461,  26  N.  E.  496;  Van  Witten  v.  Qutman, 
79  Md.  405,  24  L.  R.  A.  403.  20  Atl.  608; 
Toumsend  v.  Epstein,  93  Md.  637,  52  L. 
R.  A.  409,  86  Am.  St.  Rep.  441,  49  Atl. 
629. 

Compensation  fbr  erection  of  a  tel^raph 
line  must  be  made  to  abutting  owners,  al- 
though the  fee  of  the  street  la  in  the  pub- 
lic, and  the  right,  therofore,  cannot  be 
defeated  by  the  municipal  authorities. 

Btoioera  v.  Postal  Teleg,  Oahle  Co.  68 
Miss.  669,  12  L.  R.  A.  864,  24  Am.  St. 
Rep.  290,  9  So.  366. 

Pipes  cannot  be  laid  in  a  road  without 
compensatiim  to  the  owner,  altiiough  the 
county  commissioners  grant  the  right. 

Kincaid  t.  Indianapolis  Natural  Gas  Co. 
124  Ind.  677,  8  L.  R.  A.  602,  19  Am.  St. 
Rep.  113,  24  N.  E.  1066. 

No  one  has  a  right  to  erect  works  which 
are  a  nuisance  to  a  neighboring  owner, 
and  then  defend  by  saying  he  has  expended 
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large  sums  of  money  in  the  erection  of 
works,  while  the  property  of  the  neigh- 
boring owner  is  of  little  value. 

Susquehanna  Fertilieer  Go.  v.  Maione, 
73  Md.  268,  S  L.  B.  A.  737,  25  Am.  St. 
Kep.  506,  20  Atl.  900. 

Diveraitm  of  custom  from  a  shop  may 
warrant  a  private  action. 

Mintum  T.  Larue,  23  How.  436,  16  L.  ed. 
575. 

MtBan.  Boliert  H.  Smitli  and  NUea 
*  WolSf  for  appellee: 

If  the  court  should  find  the  structure  to 
be  unauthorized,  still  the  plaintiffs  am 
not  entitled  to  an  injunction  unless  they 
•how  special  damage. 

Townaend  v.  Epstein,  03  Md.  637,  62  L. 
R.  A.  409,  86  Am.  St.  Rep.  441,  49  Atl. 
629;  Delaware  d  M.  R.  Co.  t.  Stump,  8 
Gill  k  J.  479,  29  Am.  Dec.  661. 

When  abutting  owners  make  application 
for  "privil^es  reasonably  incidental  to 
to  the  enjoyment  of  abutting  property  as 
such,"  such  as  steps,  porches,  and  area 
ways,  the  law  holds  that  these  are  part 
of  the  use  of  a  street  as  a  street,  and, 
therefore,  the  I^ielature  may  properly  de- 
TolTe  upon  a  special  board  the  power  to 
grant  such  privileges  upon  reasonable 
terms. 

Toumsend  v.  Epatein,  93  Md.  537,  62 
L.  n.  A.  409,  86  Am.  St.  Rep.  441,  49 
Atl.  620;  Jorgensm  v.  Squires,  144  N.  Y. 
260,  39  K.  E.  373;  Cuahing  v.  Boston,  122 
Mass.  173,  128  Mass.  330,  36  Am.  Rep. 
383;  Louth  v.  Thompson,  1  Peon.  (Del.) 
149,  30  Atl.  1108;  Oorrett  t.  ^anes,  65 
Md.  260,  3  Ati.  697. 

An  abutting  ptoperty  holder  has  the 
right  to  the  presence  of  vehicles  in  front 
of  his  property  to  take  away  goods  for 
such  reasonable  time  as  is  necessary  for 
his  purposes. 

Poole  V.  Falls  Road  Etsottie  R.  Oo,  88 
Md.  533,  41  Atl.  1060;  Elliott,  Roads  & 
Streets,  2d  ed.  S  717,  p.  778. 

As  steps  and  porches  &cilitate  the  in- 
gress and  egress  of  persons,  so  area  ways 
and  platforms  facilitate  the  ingress  and 
egress  of  goods;  and  they  are  all  necessary 
to  the  convenient  and  best  use  of  the  street 
as  a  street. 

Jorgensen  v.  SquireSt  144  N.  Y.  280,  39 
N.  E.  373;  Tomphina  v.  North  Hudson  Riv- 
er R.  Co.  63  N.  J.  L.  322,  43  Atl.  885. 

Plaintiffs  have  shown  no  such  damage  as 
will  entitle  them  to  an  injunction.  Such 
damage  must  be  special,  must  be  irrepara- 
ble in  a  legal  sense,  and  must  be  ^ther 
actual  or  certainly  imminent. 

1  High,  Inj.  19  742,  743,  pp.  668,  570; 
Adams  v.  Miehael,  38  Md.  123,  17  Am.  Rep. 
516;  AowM  V.  Taylor,  2  Phill.  Ch.  200; 
Whalen  v.  Delaahmutt,  59  Md.  260;  Wood, 
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Nuisances,  {  669,  p.  868 ;  Metropolitan  Bav. 
Bank  v.  Manion,  87  Md.  68,  30  Atl.  00. 

The  plaintiffs  have  not  made  in  their 
bill  a  full  disclosure,  of  all  material  facta. 

Reddall  v.  Brpan,  14  Md.  444,  74  Am. 
Dec.  560;  Canton  Co.  v.  Northern  O.  R. 
Co.  21  Md.  383 ;  Johnston  v.  Olenn,  40  Md. 
200;  Oarrett  County  v.  FrankUn  Coal  Co. 
45  Md.  470;  Lamm  v.  Burrell,  69  Md.  272, 
14  Atl.  682;  Tifel  v.  Jenhina,  05  Md.  667, 
53  Atl.  428;  Miller,  Eq.  S  680,  pp.  687, 
688;  Bprigg  v.  Western  TeUg.  Co.  46  Md. 
67. 

Soknneker,  J.,  delivered  the  oplnioi  of 
the  court: 

The  appellants  own  a  lot  of  ground  on 
the  nortiiwest  comer  of  Eutaw  «nd  Barre 
streets,  in  Baltimore  city,  fronting  26  leet 
on  Eutaw  street,  with  a  depth  of  76  feet 
on  Barre  street.  The  appellee  owns  the 
adjoining  lot  on  the  west  side  of  Eutaw 
street,  on  whidi  it  has  a  front  of  104  feet 
to  Wayne  street.  On  Wayne  street  it  runs 
west  126  or  130  feet,  and  then  extends 
southerly  in  the  rear  of  the  appellants' 
lot  to  Barre  street,  on  which  it  has  aiMth- 
er  front  of  about  40  feet.  Eutaw  street  at 
this  locatitm  is  a  wide  thoroughfare,  run- 
ning north  and  south,  and  it  is  much  trav- 
eled by  vehides  and  pedestrians.  A  freight 
track  ot  the  Baltimore  t  Ohio  rftilroad 
rims  along  the  center  of  the  street,  on 
which  cars  stand  to  receive  and  dcdivn 
freight  from  and  to  the  warehouses  oa  the 
two  sides  of  the  street.  The  east  side  ai 
the  street  contains  the  extensive  freight 
warehouse  of  the  railroad  company,  and 
there  is  no  foot  pavement  on  that  side. 
The  only  sidewalk  provided  for  pedestri- 
ans along  this  portion  of  Eutaw  street  is 
the  one  on  the  west  aide,  lying  immediate- 
ly in  front  of  the  lots  affected  1^  the  trans- 
actions out  of  which  the  present  controver- 
sy arises.  Wayne  street  is  only  18  or  20 
feet  wide,  and  is  used  almost  exclusively 
by  wagons,  being  seldom  traversed  by  per- 
sons on  foot.  Barre  street  is  60  feet  wide, 
but  is  not  much  traveled.  Neither  of  the 
last-named  two  streets  has  any  railway 
track  on  it.  The  appellants'  lot  is  im- 
proved by  two  small  stores  and  dwellings 
fronting  on  Eutaw  street.  The  appellants 
occupy  the  one  at  the  comer  as  a  dwelling 
and  retail  liquor  store,  and  rent  the  other 
one  to  a  retail  tobacconist.  The  appellee, 
Imving  erected  on  its  lot  a  large  building 
for  manufacturing  ice  and  furnishing  beat 
and  power,  applied  to  the  board  of  esti- 
mates for  a  permit  to  ere^t  and  maintain 
upon  the  Eutaw  street  sidewalk,  in  fnmt 
ot  that  part  of  its  building  immediately  ad- 
joining the  appellants'  lot,  ^-platform.  3% 
Digitized  by  VjOOg  IC 


1904. 


Bbauxb  t.  Baltxuoib  R.  ft  H.  Oo. 


405 


feet  high,  4  feet  wide,  and  62  feet  long, 
for  purpose  of  loading  tbe  ice  to  be 
manafaetiured  hy  it  into  wagons,  and  alio 
to  remove  the  enrb  and  lower  the  sidewalk 
in  front  of  the  platform  so  as  to  allow 
wugima  to  back  up  against  it  over  the  side- 
walk to  reoeivs  tbeir  loads  of  ioe.  The 
board  of  estiraaies  granted  the  permit 
asked  for  by  the  appellee,  allowing  it  to 
erect  the  platform,  and  remove  thie  curb 
and  pavement  from  the  sidewalk  and  the 
street  In  front  of  it,  and  replace  them  by 
a  uniform  pavement  of  vitrified  brick,  so 
as  to  permit  of  tbe  unobstructed  approach 
by  wagons  from  the  bed  of  the  street  over 
the  sidewalk  to  the  platform.  The  appel- 
lants thereupon  filed  a  bill  in  this  case  in 
circuit  court  No.  2  of  Baltimore  city,  as- 
serting that  the  erection  and  use  of  the 
proposed  platform  by  the  appellee  would 
greatly  obstruct  and  endanger  tbe  public 
use  of  the  sidewalk,  and  divert  travel 
therefrom,  and  would  also  cause  irrepa- 
rable injury  to  the  plaintiffs,  by  depriving 
them  and  their  tenants  of  the  custom  and 
patronage  which  they  now  enjoy  or  can 
reasonably  expect  to  secure  from  persons 
using  the  sidewalk  on  that  part  of  Eutaw 
SLreet.  The  bill  also  alleges  that,  by  rea- 
son of  the  location  of  the  plaintiffs'  prop- 
erty, and  the  nature  of  the  business  con- 
ducted therein,  they  will  suffer  an  espe- 
cial loss,  different  from  that  sustained  by 
tbe  public  generally,  from  the  defendant's 
proposed  action,  and  prays  for  an  injtmc- 
tion  to  prevent  the  erection  of  the  plat- 
form and  lowering  of  the  sidewalk  by  the 
defendant.  The  court  granted  a  prelimi- 
nary injunction  on  tbe  filing  of  the  bill,  but, 
upon  the  coming  in  of  an  answer  and  the 
taking  of  testimony,  it  passed  a  final  de- 
cree dissolving  the  injunction  and  dismiss- 
ing the  bill,  from  whidi  this  appeal  was 
taken. 

It  appears  from  tbe  testimony  of  Mr. 
Tough,  the  general  manager  of  the  appel- 
lee, who  testified  on  its  behalf,  that  it  has, 
primarily  with  a  view  to  its  own  interest 
and  advantage,  but  also  with  a  view  to 
causing  the  least  interruption  to  travel, 
arranged  to  so  construct  its  building  as  to 
deliver  its  entire  output  of  ice  over  the 
proposed  platform  to  wagons  standing  on 
the  sidewalk,  backed  up  against  it,  and 
that  it  may  also  use  the  platform  for 
handling  coal.  It  further  appears  from 
the  testimony  of  the  same  witness  that  the 
appellee  intends  to  manufacture  about  100 
tons  of  ice  'per  day,  which  will  fill  100  one- 
horse  wagons,  or  50  two-horse  wagons, 
and  that  it  will  require  eight  minutes  to 
load  and  start  each  wagon;  also  that  a 
horse  and  wagon  backed  up  against  the 
platform  would  extend  across  the  entire 
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sidewalk;  but,  if  the  horse  or  horses  were 
turned  at  right  angles  to  the  wagon,  there 
would  be  a  space  of  2  feet  along  the  out- 
side of  the  place  formerly  occupied  by  the 
sidewalk,  on  which  pedestrians  might  pass 
without  actually  going  into  the  bed  of  the 
street.  Mr.  Tough  also  stated,  both  be* 
fore  tbe  board  of  estimates  and  when  tes- 
tifying in  the  case,  that  the  bulk  of 
deliveries  of  ice  over  the  proposed  plat- 
Form  were  expected  to  be  made  between  the 
hours  of  2  and  6  a.  u.;  but,  the  appel- 
lants' counsel  offering,  when  before  the 
board  of  estimates,  to  withdraw  all  objec- 
tions to  the  issue  of  the  permit,  if  upon  its 
face  it  restricted  the  use  of  the  platform 
to  those  hours,  the  appellee  declined  to  ac- 
cept the  jiermit  in  that  form.  This  wit- 
ness admitted  in  his  testimony  that  ice 
would  be  delivered  to  customers  when  they 
called  for  it,  and  there  was  other  evidence 
in  the  case  which  satisfies  us  that  the  de- 
mand for  ice  would  not  be  limited  to  the 
short  portion  of  the  day.  There  is  evi- 
dence in  the  record  of  witnesses  who  say 
that  they  have  frequently  seen  the  street 
in  front  of  the  property  now  under  consid- 
eration crowded  with  wagons,  and  that  at 
times  a  congestion  of  traffic  occurs  there. 
It  also  appears  from  the  evidence  that 
meat-packing  establishments  in  the  neigh- 
borhood use  an  overhead  steel  trolley  ar- 
rangement for  conveyii^  their  meat  across 
tne  sidewalk  from  the  i>ed  of  the  street  to 
the  warehouses,  which  does  not  seriously 
interfere  with  the  use  of  the  sidewalk  by 
pedestrians. 

The  courts  have  frequently  been  called 
upon  to  consider  the  legal  propositions 
controlling  the  use  of  public  streets.  The 
cases  upon  the  subject  agree  that  the  fun- 
damental right  to  their  enjoyment  is  that 
of  the  general  public  for  passage  over  and 
along  them.  In  the  exercise  of  this  right, 
persons  employing  vehicles  are  primarily 
entitled  to  occupy  the  bed  of  the  street, 
while  pedestrians  have  a  similar  priority 
of  claim  upon  tbe  sidewalk.  The  owners 
of  lots  abutting  on  streets  are  permitted  to 
encroach  to  a  limited  extent,  for  the  neces- 
sary transaction  of  their  business,  upon 
this  primary  right  of  the  public,  provided 
they  do  not  unreasonably  interfere  with 
its  exercise.  But  it  must  always  be  borne 
in  mind  that  the  right  of  the  public  to  em- 
ploy the  streets  for  purposes  of  travel  and 
transportation  is  tbe  paramount  one,  and 
that  of  tbe  abutter  to.  occupy  them  for 
other  purposes  is  a  permissive  and  subordi- 
nate one.  Rem  v.  Russell,  6  East,  427; 
Rea  V.  Jones,  3  Campb.  230;  Oallanan  v. 
Oilman,  107  N.  Y.  360,  1  Am.  St  Rep.  831, 
14  N.  E.  264;  Flynn  v.  Taylor,  127  N,  Y. 
596.  14  L.  R.  A.  556,  28  N.  ^gj^^l^ 
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T.  Rapid  Tranait  Street  R.  Co.  47  N.  J.  Eq. 
380,  20  Atl.  85S;  Daoia  v.  Corry,  1S4  Fft. 
e02,  26  Atl.  621;  Elliott,  fioada  &  Streets, 
I  20;  Lake  Roland  K.  Co.  t.  Balti- 

more, 77  Md.  370.  20  L.  &.  A.  126,  26  Atl. 
SIO.  A  merchant  or  manufaeturer  whose 
place  of  business  abuts  on  the  street  of  a 
populous  city  may  temporarily  obstmot 
tne  sidewalk  in  front  of  his  building  in  the 
process  of  loading  or  unloadii^  his  mer- 
ohandiBe  or  the  product  of  hia  factory,  pro- 
vided he  does  not,  in  so  doing,  unreasonably 
encumber  the  footway  or  interfere  with  the 
reasonable  use  and  enjoyment  of  the  ad- 
jacent iffi^rty.  But  if  tiie  adjacent  own- 
er suffer  special  or  peculiar  loss  frtnn  an 
unlawful  obstruction  to  a  public  sidewalk, 
he  can  maintain  a  suit  for  damages  or  file 
a  bill  for  an  injunction,  if  the  nature  of  bis 
damage  be  such  as  to  make  the  latter  form 
of  action  appropriate.  Flyim  t.  Taylor, 
127  N.  Y.  S96,  14  L.  R.  A.  666,  28  N.  B. 
418;  Callmimt  v.  OUmati.  107  N.  Y.  360, 
1  Am.  St  Sep.  831,  14  N.  E.  264.  The  ex- 
tent of  the  tight  of  the  abuttuig  owner  to 
obsbruct  the  sidewalk  fn  front  of  his  estab- 
lishment  is  not  to  be  determined  by  the 
necessities  of  his  business,  but  by  the  pub- 
lic convenience  and  the  reasonable  enjoy- 
ment by  adjacent  owners  of  their  property. 
In  iTIynn  t.  Taylor,  where  the  suit  was 
brought  the  owner  of  adjacent  property 
against  the  defendant  for  obstructing  the 
sidewalk  in  front  of  a  saleratus  fketoiy 
owned  1^  the  latter,  1^  having  tmcks 
stand  across  it  for  several  hours  each  day 
to  load  and  unload,  the  court  stqns:  "While 
tbe  defendant  was  doubtless  careful  to  in- 
terfere with  the  rights  of  tbe  public  no 
more  than  was  necessary  for  the  conven- 
ient transaction  of  bis  bnsineu  with  the 
beilities  that  he  bad,  still  be  could  not 
lawfully  supply  tbe  defects  la  bis  praaises 
by  virtually  monopolizing  the  sidewalk  for 
several  hours  every  day.  As  the  court  said 
in  Rea  v.  Ruaaell,  6  East,  427,  he  'could 
not  legally  carry  on  any  part  of  bis  busi- 
ness in  the  public  street  to  the  annoyance 
of  the  piAlie;'  nor  could  he  'dee  out  the  in- 
convenience of  bia  own  premises  by  taking 
in  the  public  highway.'  Rem  v.  /ones,  8 
Campb.  230.  Whether  a  particular  use  of 
a  [public]  street  is  an  unreasonable  use, 
or  not,  is  a  questim  of  fact,  depending  on 
all  the  circumstances  of  tbe  ease.  .  .  . 
While  the  general  welfare  is  promoted  by 
manufactures  such  as  the  defmdant  carries 
on,  and  they  should  not  be  interfered  with 
for  light  or  trivial  causes,  still  the  right  of 
the  public  to  tbe  use  of  the  sidewalk  is  par- 
amount, and  he  must  so  arrange  his  busi- 
ness aa  not  unreasonably  to  interfere  with 
it."  In  Lake  Roland  Elev.  R.  Co.  v.  Bal- 
timore, 77  Md.  370.  20  L.  R.  A.  126,  26  Atl. 
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SIO,  this  eonrt  in  upholding  the  action  of 
the  dty  of  Baltimore  in  requiring  the  re- 
moval 01  one  of  two  street  railway  trades 
which  had  been  laid  with  its  consent,  be- 
cause it  interfered  with  the  reasonable  and 
convenient  use  of  the  street  by  tiie  pi^ic, 
said:  "The  ocmtrol  of  the  dty  over  the 
streets  is  attended  with  the  duty  of  pre- 
serving them  for  Uidr  legitimate  purposes. 
They  are  intended  for  ihe  passage  of  the 
people  over  them  on  foot,  on  horseback,  and 
in  vehicle^  on  their  various  ooeadons  ot 
business,  convenienoe,  and  pleasure.  It  is 
not  competent  for  Uie  city  to  defeat  the 
primary  purposes  for  whidi  th^  were  dedi- 
cated to  the  public  use.  They  are  bifj^- 
ways,  and  must  be  maintain^  as  highw^s 
so  long  as  they  are  kept  in  ezisteaoe." 

Let  us  now  consider,  in  the  lif^t  of  these 
prindples,  whether  the  use  whidi  tbe  de- 
fendant intends  to  make  of  the  sidewalk  in 
front  of  its  factory  is  a  reasmaUe  one.  In 
x.be  first  place,  its  proposed  platform,  3% 
feet  high,  will  occupy  208  square  feet  of  the 
public  sidewalk,  from  vHiich  pedestrians 
will  be  excluded  as  cffeetnally  as  if  the 
building  itadf  were  extended  to  cover  that 
much  ^  tbe  pavement.  In  tbe  next  plac^ 
tbe  curbing  will  be  removed,  and  the  dde- 
walk  itself  will  be  materially  changed  for 
toe  distance  of  62%  feet.  It  is  wdl  known 
that  sidewalks  are  elevated  above  the  bed 
of  the  street,  and  supported  along  thdr 
outer  side  by  curbing,  in  order  to  protect 
those  using  them  from  tlie  eneroadioi«ut  of 
vehicles,  and  from  the  dirt  and  filth  wbidi 
accumulate  ffli  the  bed  of  the  street  by  rea- 
son of  the  uses  to  which  it  is  applied,  as 
well  as  fran  the  water,  which,  especially 
during  rains,  accumulates  in  and  flows 
down  the  gutters  lying  next  to  tiie  dde- 
walk.  The  nature  and  extent  of  the  appd- 
lee's  intraded  use  of  the  platform  and  dde- 
walk  for  ita  printe  purposes  in  >i«m»«g 
the  product  of  its  factory  makes  it  appar- 
ent that,  even  with  the  use  of  such  akUI 
and  expedition  as  it  can  reasonabfy  expeet 
to  secure  from  its  employees  in  that  connec- 
tion, the  sidewalk  in  front  td  the  factory 
will  be  practically  turned  into  a  loading 
yard  for  ice  wagons  during  several  hours  of 
each  day.  It  is  evidoit  tiiat  this  intended 
use  of  the  sidewalk  will  not  only  obstmot 
passage  over  it,  but  will  defile  its  surface 
with  the  droppings  from  the  horses  and  the 
drippings  from  the  ice  wagons,  especially 
in  warm  weather,  to  such  an  extent  aa  to 
lead  pedestrians  to  avoid  the  use  of  that 
portion  of  the  street  and  seek  other  avenues 
of  passage.  That  this  will  cause  especial 
damage  and  injury  to  the  retail  business 
carried  on  in  the  appellants'  building  im- 
mediately adjoining  the  platform  is  too 
plain  for  eontrovervy.  As  was -said  brjthe 
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«ourt  in  Fltfon  v.  Taylor,  127  N.  R.  696,  14 
L.  R.  A.  S66,  28  N.  E.  418:  "Divenion 
of  trade  inevitably  follows  diTersion  of 

While  tvllj  reeogniziiig  the  wisdom  and 
the  importance  to  municipal  prosperify  of 
pursuing  a  liberal  polity  toward  manufae- 
turing  enterprises,  in  order  to  promote 
their  growth,  we  do  not  think  that  the  ap- 
pellee should  be  permitted  to  ereet  or  main- 
tain this  platform  upon  the  pavonent  in 
front  ot  its  premises,  or  to  obliterate  for  itn 
own  eonvenience  bo  eonsidenble  a  portion 
of  the  sidewalk  dedicated  cfBldemnation 
to  public  use.  This  platform  is  intended  to 
provide  greater  room  for  handling  the  ice, 
and  its  ereetion  will,  in  tBecAt  oanstitate  an 
extendott  of  the  first  floor  of  the  factory 
over  a  considerable  part  of  the  ndewalk. 
The  use  to  which  the  appellee  admits  that 
it  proposes  to  put  the  balance  of  the  side- 
walk for  some  hours  in  eadi  day  would 
amount  to  a  practical  conversioii  of  it, 
while  being  so  used,  to  a  part  of  the  factory 
premises.  The  appellee,  in  proposing  to 
operate  a  factory  turning  out  a  bull^  prod- 
uct, requiring  the  daily  use  of  many  wagons 
for  its  delivery,  comes  fairly  within  the  op- 
eration of  the  principle  announced  in  Rma 
V.  Ruaaell,  6  East,  427,  where  it  Was  said 
"that,  if  the  nature  of  the  defendant's  busi- 
ness were  sueh  as  to  require  the  loading 
and  unloading  of  so  many  more  of  his  wag- 
ons than  eonld  emvoiiently  be  contained 
witlkia  his  own  private  premises,  he  must 
either  enlarge  his  premises,  or  remove  his 
business  to  some  more  convenient  spot.** 
The  appellee's  prraaises  front  tor  at  least 
125  feet  on  Wayne  street,  whidi  is  unused 
by  pedestrians,  and  also  46  feet  on  Barre 
street.  By  a  judicious  use  of  this  firout- 
age,  together  with  sueh  enlargement  of  its 
premises  as  the  extensive  delivery  of  its 
product  may  require,  it  can,  at  the  cost, 
perhaps,  of  some  inconvenience  to  itself, 
transact  its  business  without  unreasonable 
interference  with  the  use  i^  the  public  of 
any  of  the  streets. 

The  permission  of  the  board  of  estimates 
relied  on  by  the  appellee  for  its  proposed 
occupation  and  use  of  the  sidewalk  in  ques- 
tion can  afford  it  no  protection.  The  diar- 
ter  of  Baltimore  ({§  7  to  II,  inclusive)  con- 
tains specific  provisions  for  granting  any 
rights  or  franchises  in  or  to  its  public 
streets,  for  which  it  requires  the  concurrent 
action  of  the  mayor  and  the  city  council, 
with  the  co-operation  of  the  board  of  esti- 
mates. It  is  admitted  that  no  such  action 
was  taken  in  this  case.  The  appellee  sets 
up  a  mere  permit  from  the  board  of  esti- 
mates, issued  in  exercise  of  powers  sup- 
posed to  have  been  conferred  on  it  by  S  37 
of  the  city  charter.  That  section  author- 
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iies  the  board  of  eetimates  to  grant,  for 
such  price  and  upon  sueh  terms  as  it  may 
think  proper,  the  right  to  use  the  streets 
tm  **bow  or  bay  windows,  hitching  posts, 
area  ways,  steps,  planting  of  trees,  storm 
doors,  drains  ai^  drain  pipes,  or  other 
such  temporary  or  similar  uses,"  after 
first  serving  copies  of  the  applications 
therefor  upcm  the  adjoining  proper^  own- 
ers. That  section  does  not,  hi  our  opinion, 
confer,  either  in  express  terms  or  by  fair 
implication,  upon  the  board,  the  power  to 
grant  permits  for  the  uses  here  proposed 
to  be  made  of  the  sidewalk  by  the  appellee, 
which  are  uather  similar  to  those  enumer- 
ated in  I  87,  nor  temporary  in  their 
nature.  A  temporary  use  of  a  street  is 
one  which,  from  its  character,  will  not  be 
of  long  duration, — such,  for  instance,  aa 
depositing  tiiereon  materials  for  buildings 
in  process  of  emstrurtion  or  repair,  or  the 
ereetion  of  a  scaffold  or  other  transient 
structure  thereon.  The  obstruction  and 
use  of  the  sidewalk  for  private  purposes 
here  intended  to  be  made  V  appellee 
appear  fnan  the  face  of  the  record  to  be 
systematic  and  c<mtinuous  in  their  nature. 

Nor  does  the  fact  that  tiie  permit  grant- 
ed to.  the  appellee  the  board  Of  catboates 
ms  by  its  terms  revocable  at  the  discretion 
of  the  board  alter  the  quality  of  the  acts 
to  be  done  under  it.  The  nature  of  the 
acts  to  be  done  remains  the  same,  altiKmgh 
the  supposed  suthori^  to  do  them  be  de- 
feasible in  ita  terma.  The  contents  of  S8  7 
to  11  of  the  city  charter,  nutating  the 
granting  of  franchises  in  property  held  by 
the  munidpality  for  public  purposes,  ex- 
clude the  view  that  the  l^jslatur^  in  en- 
acting that  instrument,  intended  to  confer 
upon  any  subordinate  municipal  boards  or 
officials  power  to  grant  important  fran- 
chises affecting  public  streets  or  property. 
It  would  not  be  competent  for  the  munici- 
pality itself  to  confer  authority  upon  any 
private  person  to  onploy  the  public  streets 
in  any  enterprise  or  occupation  which 
would  defeat  the  primary  purposes  for 
which  they  were  dedicated  to  public  use. 

As  the  appellee  does  not  deny  its  inten- 
tion to  construct  the  platform  and  make 
the  changes  in  the  grade  and  pavement  of 
the  sidewalk,  and  to  deliver  ice  from  the 
platform  to  wagons  standing  on  the  side- 
walk at  the  rate  of  100  tons  per  day,  the 
appellants  are  entitled  to  their  injunction 
without  waiting  until  the  actual  conunis- 
sion  of  those  acts. 

The  decree  appealed  from  will  be  re- 
versed, and  the  case  remanded,  to  the  end 
that  an  injunction  may  be  issued,  restrain- 
ing the  appellee  from  erecting  the  plat- 
form, or  removing  the  curb  from  the 
sidewalk,  or  changing  the  grade  of  the  lat- 
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ter.  If  the  appellee  ttoa  already  erected 
the  platform,  or  made  the  proposed 
changes,  or  any  of  them,  in  the  curb  and 
ndemlk,  the  circuit  court  is  directed, 
upon  a  proper  amendment  of  the  hill,  to  re- 
quire it  by  mandatory  injunctim  to  re- 
move by  some  specified  day  the  platform, 
and  restore  the  curb  and  sidevalk  to  the 
grade  and  condition  in  which  they  were  at 
the  time  of  the  filing  of  iht  bill. 

Decree  revergedf  with  coats,  and  case  re- 
manded for  further  proeeedings  in  accord- 
ance with  this  opmiiBi. 


Isabella  B.  GRAHAM,  l^"  Ooardian,  Appt., 

V. 

Elizabeth  G.  WUITKIDGE  et  al. 


Colgate  N.  SMITH  et  al.,  AppU., 

V. 

SAME. 


.Md.. 
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1.  Id  detonulBliiK  whether  or  not  the 
exerelne  of  «  power  of  aviMlatmeitt 

conferred  b;  will  Tlolates  tbe  rale  against 
perpetultlea,  tbe  dlspoaltlona  made  mnat  be 
viewed  as  thoa^  they  had  been  written  In, 
and  formed  part  ot,  fbe  will  which  created 
tbe  power. 

S.  A*  appointment,  Duder  •  power 
eoaferred  by  wlil,  unonar  apeolfled 
vreat-vrandehlldreB  of  the  donor  of  the 
power,  none  of  whom  were  In  existence  at 
the  time  of  the  donor's  death,  for  life  with 
remainders  to  their  children,  la  void  for  re- 
motenesB  ao  far  aa  the  remainders  are  con- 
cerned, where  It  Is  possible  toe  more  than 
twoitr-one  years  and  the  fraction  allowed 
for  gestation  to  elapse  after  the  death  of  the 
donee  of  tbe  power  before  the  termination  of 
the  life  estates. 

8.  Estates  dlatlsctlr  limited  by  a. 
will  for  life  are  not  enlarged  Into  abso- 
Inte  estates  bj  the  fiiilnre,  for  remoteness, 
of  tbe  remainders  which  Gm  will  attempts  to 
create. 

4.  A  lite  eat»tc  created  br  tbe  donee 
of  a  power  of  appointment  In  dispos- 
ing of  an  estate  In  accordance  with  the  terms 
of  the  power  Is  not  destroyed  by  the  failure 
of  the  remainders  because  they  violate  the 
rule  against  perpetuities. 

0.  Life  estates  whleh  vest  within  tbe 
time  allowed  by  the  rule  against  perpetu- 
ities cannot  be  devested  by  abortive  attempts 
to  Ingraft  upon  them  limitations  over,  which 
are  Ineftectual  because  ot  such  rule. 

0,  In  case  of  fallvve  •(  remainders 
attempted  to  bo  created  by  tbe  donoe 

Note. — As  to  rule  aKalnst  perpetuities  gen- 
erally, see  note  to  Soxton  v.  Webber,  20  U  R. 
A.  009;  also  Heraog  v.  Title  Onarantee  ft  T. 
Co.  p<M*,  . 

As  to  what  Is  snfflclent  execatlon  by  will  of 
power  of  appointment,  see.  In  this  series,  Lsne 
V.  Lane,  64  L.  R.  A.  849,  and  nofe. 
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of  a  power  because  they  violate  the  rule 
against  perpetuities,  tbe  estate  represmted 
by  them  will  be  distributed  according  to  the 
provisions  of  the  will  of  the  donor  of  the 
power,  where  It  attempts  to  dispose  of  the 
estate  In  ease  the  power  Is  not  ezweised. 

7.  The  doMrlne  ot  elootloa  «ow  not 
apply  to  one  to  whom  Is  appointed  a  por- 
tion of  the  estate  over  which  another  Is 
given  a  power  of  appolntm«it,  so  as  to  com- 
pel her  to  renounce  SQcb  portion  In  order  to 
share  In  the  residue,  which,  because  of  on  at- 
tempted appolntmuit  which  Is  void  beeanse 
of  contravmlug  the  rule  against  perpstn^ 
ties,  must  be  distributed,  under  ths  will  of 
the  donor  of  the  power,  among  the  class  ot 
which  such  appointee  Is  one. 

S.  Nephews  and  nieces  to  the  oxeln- 
slon  ot  arrand  nephews  and  nleccst 
children  of  deeeased  nephews  and 
nioees,  will  take  an  estate  limited  la  trust 
for  one  for  life,  and  upon  her  death  to  be 
distributed  amonget  her  "next  of  kindred." 
On  further  hearing, 

S.  Lite  estates  created  by  appoint- 
ment under  a  power  created  hy  a 
will  which  set  aside  certain  property  to  be. 
held  In  trust  for  tbe  donee  of  the  power 
during  life,  and  after  her  death  for  such  per- 
sons as  she  shall  appoint,  are  legal,  and  not 
equlUble,  estates,  where  no  active  duties  are 
Imposed  upon  tJie  trustees  after  tbe  ap- 
pointees become  oitltled  to  the  iwoperty. 

10.  Those  entitled  In  remainder  to  a 
fnnd  the  legal  estate  In  which  Is  vested  In 
life  tenants  are  entitled  to  the  appointment, 
by  a  court  of  equity,  of  trustees  to  preserra 
the  fund  for  their  benefit 

11.  Trustees  appoiatoA  to  prescrro  re- 
ualadera  In  a  fund  tn  which  legal  lite  sa- 
tatee  have  been  created  should  apportion  the 
securities  as  nearly  as  possible  among  the 
respective  life  estates. 

12.  Bene  11  claries  nnder  a  power  of  ap- 
pointment executed  bj  one  not  standing 
towards  them  in  looe  porsatls  are  entitled  to 
Interest  on  the  eaumnta  awarded  to  fluoi 
from  tbe  time  thc^  become  payable, — that  Is, 
one  year  after  the  death  of  the  one  execut- 
ing the  power. 


(March  28,  1804.) 

APPEALS  by  defendants  Isabella  B.  Grar 
ham  and  the  children  of  George  Brown, 
the  younger,  deceased,  from  a  decree  of  the 
Circuit  Court,  No.  2,  of  Baltimore  City  con- 
struing provisions  in  the  will  of  Grace  Ann 
Greenway,  deceased.  Reversed  in  part. 
The  facts  are  stated  in  the  opinions, 
ifessrs.  George  B.  WiUls,  Joaepk  O. 
France,  and  Jamea  MeEroy,  Jr.,  for  ap> 
peJIant  Isabellq.  B.  Graham: 

Mrs.  Greenway'a  attempt  to  execute  the 
power  is  wholly  void,  and  the  whole  settled 
estate  should  be  divided  equally,  under  the 
will  of  John  Brown,  per  stirpes. 

A  court  of  equity  will  not  permit  ap- 
pointed portions  to  stand  where,  by  so  do- 
ing, it  will  frustrate  the  intention  of  either 
the  donor  or  the  donee  of  the  poT 
Digitized  by 


Gbabak 


WBiTsnm. 


408 


tfyan  v.  Safe  Deposit  A  T,  Co.  7S  Md. 
418.  21  Atl.  68. 

The  manifeBt  intent  of  Um  donor  of  the 
power  wu  ttiat,  In  the  abeenee  of  •  com- 
plete appointment,  the  whole  settled  estate 
shall  be  divided  equally.  In  any  event  the 
appointmoit  to  each  of  the  danghtera  of 
Alexander  Brown  of  $10,000  tli  the  aettled 
estate  la  void,  being  bi  ezeeaa  of  the  power 
conferred  upon  Ifn.  Chvanway.  Tha  father 
of  these  two  appirinteea  ia  living,  and  th^, 
eonaequeatly,  are  not  deaoendanta  tA  George 
Brown,  within  the  legal  definition  of  that 
team. 

HiUm  T.  JmUh,  144  N.  Y.  874,  89  N.  E. 
8«8. 

If  the  oourt  holds  that  the  well-appointed 
portions  must  stand,  tiien  Mrs.  Whitridge 
■houid  be  required  to  elect  hetweeo  the  9100,- 

000  appointed  to  her  and  the  share  shfi 
would  take  as  heir  at  law  in  the  portion  of 
tiie  settled  estate  that  is  badly  appointed. 

BeaU  V.  BeMvy,  2  Gill,  181,  41  Am.  Dec. 
41S;  Tongue  r.  yuivoeU^  17  Md.  212,  79 
Am.  Dee.  649;  Borftottr  T.  UiteheU,  40  Md. 
151;  Albert  v.  AI»«r4,  68  Md.  862,  IS  Atl. 
il ;  iMtTOU  T.  Carter,  83  Hd.  279,  84  Atl. 
472. 

ifessrt.  W.  Xrviae  OvoMi  and  Aartbmr 
W.  Maeben,  for  appellanta  Smith  ef  ai.: 

In  cases  of  the  exercise  of  special  powers 
of  appointment,  where  subjoined  qualifying; 
incidents  or  trusts,  or  succeeding  limita- 
tions, which,  if  l^lly  operative,  would  ma- 
terially modify  or  dimbiish  the  estate  of 
the  first  taker,  cannot  operate  1^  reason  of 
the  rule  against  perpetuities,  the  court  will 
sustain  the  first  taker's  estate  as  absolute, 
provided  the  words  in  which  that  first  ap- 
pointment is  expressed,  taken  by  them- 
selves, are  adequate  to  give  such  absolute 
interest. 

1  Jarman,  Wills,  4th  ed.  206;  Lewis,  Per- 
petuity, 534,  635;  Marsden,  Perpetuities  A 
Accumulation.  256  ei  »eq.;  Gray,  Rule 
agaiust  Perpetuities,  8S  423,  426-442; 
Kampf  V.  Jones,  2  Keen,  766;  Carver  v. 
HowIm,  2  Rubs,  ft  M.  306;  Arnold  v.  Con- 
greve,  I  Buss.  &  M.  200 ;  Harvey  v.  Btracey, 

1  Drew,  73;  Hardoaatle  v.  EardcaetU,  1 
Hem.  ft  M.  406;  Btephena  v.  Oadaden,  20 
Beav.  468;  Ring  v.  Hardteiok,  2  Beav.  362; 
OhwrohiU  v.  Churchill,  L.  B.  5  Eq.  44; 
Martin  v.  ifarttn,  L.  R.  2  Eq.  404;  Courtier 
V.  Oram,  21  Beav.  91;  Oerrard  v.  Butler, 
20  Beav.  641;  Cooke  v.  Cooke,  L.  B.  38  Ch. 
3MV.  202;  Be  Hanoook  [ISOl]  1  Ch.  482, 
Affirmed  in  House  of  Lords  [1002]  A.  C. 
14;  Beara  v.  Putnam,  102  Mass.  6;  Blade 
V.  Potten,  68  Me.  380. 

in  this  state  the  question  has  not  hereto- 
fore been  the  subject  of  adjudication,  but 
the  tendency  of  decision  has  been  favorable 
to  our  contentitm. 
66  L.  B.  A. 


Dttlmiy  V.  JftddlstOM.  72  Md.  67,  10  AiL 
146. 

The  words  of  the  fifth  clause  of  Ifra. 
Oroenway's  will,  if  suffered  to  stand  1^ 
tiwrnselvesi  give  abaolnte  interesta  to  the 
appointees. 

1  Jarman,  Wills,  206;  Kampf  v.  Jonee,  2 
Keen,  766;  Ring  t.  BardtBtak^  2  Bear.  852; 
Btephene  v.  Qadeden,  W  Beav.  463;  Oerrartf 
T.  Butter,  20  Beav.  Ml ;  Bean  t.  Putnam, 
102  Mass.  6;  Gray.  Rule  against  Perpetui- 
ties, I  429;  ChurOtill  t.  OhureMll,  L.  R.  6 
Eq.  46 ;  Cooke  T.  Cooke,  L.  R.  88  Ch.  Div. 
202;  Watton  v.  WateoH  [1001]  1  Ch.  482; 
Hameoat  v.  Watmm  [1902]  A.  a  14. 

There  is  a  dass  of  cases  whore,  while  the 
failnn  of  the  ultimate  limitation  is  due  to 
a  cause  otiiw  than  a  violation  of  the  rule 
against  perpetnitiea,  the  abaolnte  gift  a- 
pressed  in  the  first  instance  has  been  sas* 
tained,  and  made  to  take  full  effect,  by  the 
rejection  of  the  engrafted  provi^imis  or  limi- 
tations which  would  have  cut  it  down  had 
they  taken  effect. 

Lord  V.  Lord,  3  Jur.  N.  S.  486;  CampbeU 
V.  Broumrigg,  1  Phill.  Ch.  301 ;  Wathtne 
Weeton,  3  De  G.  J.  ft  S.  607;  M'OuUook  t. 
M'Cutloah,  3  Giff.  606. 

Where  the  specific  intention  of  a  testator 
must  be  defeated  on  account  of  the  rule 
against  perpetuities,  or  for  some  other  rea- 
son, then  if,  from  the  will,  th»  court  can 
see  with  reasonable  certainty  what  dispo- 
sition the  testator  would  have  made  if  the 
invalidity  of  his  limitations  in  the  precise 
manner  and  form  in  which  he  desired  them 
to  stand  had  been  suggested  to  him,  effect 
must  be  given  to  such  alternative  disposi- 
tion. 

Bumierston  v.  Hum&er«ton,  1  P.  Wms. 
332;  Edgerly  v.  Barker,  66  N.  H.  434,  28  L. 
R.  A.  328,  31  Atl.  900 :  fVi/  v.  Copper,  Kay, 
163. 

The  cTosest  approximation  that  the  rules 
of  law  will  permit  to  a  carrying  out  of  the 
testatrix's  intent  would  be  accomplished  by 
giving  an  absolute  interest  to  the  children 
of  George  Brown,  the  younger. 

Turney  v.  Tumey  [1899]  2  Ch.  739. 

If  a  limitation  be  good  within  the  rule 
against  perpetuities,  it  matters  not  wheth- 
er the  estate  given  be  a  free  or  absolute  prop- 
erty, or  any  less  or  partial  interestj  as  for 
life  or  otherwise, 

Beald  v.  Beald,  56  Md.  300. 

The  life  estates  attempted  to  be  limited 
to  the  children  of  George  Brown,  the 
younger,  are  legsl. 

Ring  v.  Zimmerman,  94  Md.  17,  60  Atl. 
404;  1  Jarman,  Wills,  707;  Mannox  v. 
Greener,  L.  R.  14  Eq.  456. 

If  the  allotments  in  favor  of  the  children 

of  George  Brown  fail,  the  whole  attempted 

'  atmointment  should  be  set  aside.  .  .^^1^ 
Digitized  by  VjOOQie 


410 


MABTLUfD  COUBT  Or  APPXALB. 


If  ever  Uien  was  a  case  where  the  enor- 
mous injustice  wbidi  would  result  from  sus 
taining  some  of  the  allotmentfl  made  of  a 
fund,  and  defeating  the  rest,  requires  that 
a  court  of  equity  shonld,  as  the  only  possi- 
ble alternative,  hold  that  it  must  be  regarded 
as  a  case  of  a  complete  failure  to  exercise  the 
power  of  appointment,  and  direct  tba  whole 
estate  to  pass  as  unappointed,  this  is  such 
a  case. 

Jfyer<  T.  Bafe  Depotit  A  T.  Co.  78  Mi. 
422,  21  Atl.  68. 

Upon  the  supposition  that  the  appoint 
ments  to  the  duldren  of  Oeoige  Brown  fail, 
and  tiie  appoinbnent  to  Mn.  Whilvidge 
must  yet  be  sustained,  the  familiar  equitable 
doctrine  of  election  must  apply  to  the  ease, 
and  Mrs.  Whitridge  be  required  to  elect,  for 
the  benefit  of  the  disappointed  benefleiarles 
«f  Mrs.  Greenway,  between  what  she  is  so 
entitled  to  take  under  her  will  and  the  in- 
terests which  it  is  her  l^;al  rij^t  to  claim 
in  the  property  which  Mrs.  Greenway  ban 
vainly  attempted  to  appoint  and  failed  in 
doing. 

Noys  V.  Mordaunt,  2  Vern.  581;  Streat- 
field  V.  Btreatfield,  Gas.  (.  Talb.  176;  Albert 
V.  Albert,  68  Md.  376,  12  Atl.  11;  Bradshaw 
V.  Bradshaw  [1902]  1  Ch.  436. 

3Ir.  3.  J.  Alexander,  for  appellees 
Whitridge  et  ol.: 

The  appointments  to  Miss  Isabella  B. 
Graham  and  the  eight  children  of  the 
younger  Brown  are  invalid,  as  being  at- 
tempts to  create  perpetuities. 

Albvrt  V.  Albert,  68  Md.  362,  12  AU.  11. 

Mrs.  Whitridge  is  well  entitled  to  her  gift 
of  $100,000,  and  also  to  her  share  of  tbi> 
ill-appointed  residue. 

Ibid.;  Briatmo  v.  Wardc,  2  Ves.  Jr.  340; 
Badler  v.  Pratt,  5  Sim.  632;  Re  Fowler,  27 
Bear.  362  ;  2  Sugden,  Powers,  202. 

No  case  of  eleeti<m  is  raised  against  lli&s 
Whitridge. 

BrietotD  v.  Warde,  2  Ves.  Jr.  340. 

The  invalid  appointments  failing  because 
they  were  against  the  policy  of  the  law,  the 
court  will  not  permit  a  question  of  election 
to  be  raised. 

Tongue  v.  Xutwelt,  17  Md.  212,  7B  Am. 
Dec.  649;  Barbour  r.  Mitchell,  40  Md.  161; 
WolUuton  T.  King,  L.  R.  8  Eq.  166. 

Meaere.  ArVbrnx  OeoivB  Browm  and  B. 
E.  I«e  Marshall,  for  other  appellees: 

If  an  estate  is  so  limited  as  by  possibility 
to  extend  beyond  a  life  or  lives  in  being  at 
the  time  of  its  commencement  and  twenty- 
one  years  and  a  fraction  of  a  year  to  cover 
the  period  of  gestation  afterwards,  during 
which  time  the  property  will  be  withdrawn 
from  the  market,  and  the  power  over  the 
fee  suspended,  it  is  a  perpetuity  and  void 
as  against  the  policy  of  the  law,  whi<di  will 
66  L.  S.  A. 


not  permit  property  to  be  inalienable  for  a 
longer  period. 

Bamum  v.  Bamum,  26  Md.  171,  00  Am. 
Dec  88;  Goldaborough  T.  Martin,  41  Md. 
501;  Albert  v.  Albert,  68  Md.  352,  12  Aa 
II;  Tkomae  t.  Gregg,  76  Md.  100.  24  Atl. 
418. 

In  applying  this  rule,  tiie  validity  of  ap- 
pointments made  under  a  power  created 
will  is  to  be  tested  by  reading  them  as  if 
written  in  and  forming  pari;  of  the  will 
creating  the  power. 

Albert  T.  Albert,  68  Md.  872,  12  Atl.  11; 
Thomaa  v.  Gregg,  76  Md.  174,  24  AU.  418. 

Hie  failure  of  the  appointments  in  the 
seomd  and  fifth  clauses  of  the  will  does  not 
affect  the  validity  of  the  appointments,  good 
on  their  face,  in  the  first  and  third  clauses 
of  the  will. 

Lewis,  Perpetuities,  404;  2  Sugden,  Pow- 
ers, 202. 

This  case  does  not  call  for  election. 

Tongue  v.  Vutvsell,  17  Md.  212,  70  Am. 
Dec.  040;  Barbour  v.  Mitchell,  40  Md.  151. 

Mrs.  Elizabeth  G.  Whitridge  and  Alex- 
ander Brown,  the  nieoe  and  nephew  of  Mrs. 
Greenway,  were,  as  such,  entitled  to  the 
trust  estate  held  by  the  trustees,  appellees, 
under  the  will  of  Mrs.  Grace  Brown. 

16  Am.  &  Eng.  Enc  Lew,  p.  706;  2  Jar- 
man,  Wills,  Perkins's  ed.  *38;  Elmalejf  v. 
Young,  2  Myl.  ft  R.  82;  Wimbles  t.  Pitoher, 
12  Ves.  Jr.  433;  David  v.  Water*,  11  Or. 
448,  5  Pac.  748. 

Even  if  it  be  held  that  the  term  "next  of 
kindred"  should  be  construed  by  reference 
to  the  statute  of  distributions,  the  nephew 
and  niece  would  take  to  the  exclusion  of  the 
grandnephews  and  grandnieces. 

MaOomaa  v.  Amoa,  29  Md.  120;  Garriaon 
V.  BUI,  81  Md.  211,  31  AU.  704. 

MflSberry,  Ch.  J.,  delivered  the  opinion 

of  the  court: 

These  proceedings  were  commenced  in  cir- 
cuit court.  No.  2,  of  Baltimore  city  by  trus- 
tees under  the  will  of  the  late  George 
Brown.  Upon  the  death  of  Mrs.  Grace  Ann 
Greenway,  a  daughter  of  the  testator,  the 
trustees,  who  held  for  her  life  the  fund, 
which  will  be  hereinafter  more  particularly 
mentioned,  being  in  doubt  as  to  the  true 
construction  of  her  will,  which  purpcHiied 
to  execute  a  power  of  appointment  over  that 
fund,  filed  a  bill  in  equity,  which  is  now 
before  us,  and  brought  into  court  all  the 
parties  beneficially  interested  under  the  will 
of  George  Brown,  the  will  of  Mrs.  Green- 
way, and  under  an  earlier  will  of  Mrs. 
Grace  Brown,  the  mother  of  Mrs.  Green- 
way. The  defendants  were  all  summoned, 
testimony  was  taken  to  prove  the  pedigree 
and  relationship  of  the  parties,  and  the 
questions  which  we  shall  presentix  state  uid 


1904. 


GSAHAK  T. 


WHITBIDOa- 


411 


•conaider  were  passed  on  by  tbe  circuit  court. 
From  the  deene  there  entered,  the  import 
-of  Thidi  will  appear  later  on,  the  pending 
appeal  has  been  taken. 

On  the  I5th  day  of  January  in  the  year 
1859,  George  Brown,  tbe  elder,  executed  his 
latit  will  and  testament.-  He  died  on  the 
26th  day  of  August  in  the  same  year. '  Hie 
will,  wbich  is  very  voluminous,  covering 
over  21  pages  of  the  printed  record,  dis- 
poned ot  a  large  and  valuable  estate.  By 
the  rixth  article  of  tiiat  will,  after  having 
made  elaborate  provisirau  for  the  payment 
■of  the  income  of  two  fourteenths  of  his  rerad- 
uary  estate  to  his  daughter  Mrs.  Grace  Ann 
Oreenway  during  her  life,  and  after  hav- 
ing provided  for  the  contingency  of  her  hav- 
ing issue  living  at  her  death,  the  testator 
proceeded  to  deal  with  the  alternative  con- 
tingency of  her  dying  without  leaving  issue. 
That  is  the  contingency  which  actually  hap- 
pened, end  the  following  clause  is  the  onp 
which  relates  thereto:  "Secondly,  in  case 
Tny  said  daughter,  Grace  Ann,  shall  not 
leave  living  at  her  death  any  child,  nor  an^ 
descendant  of  any  child  of  hers,  then  and  in 
that  case  the  said  Trustees  and  their  suc- 
-cessors  sliall  continue  to  hold  the  said  lant- 
mentioned  two-fourteenths  parts  or  shares, 
of  said  rest,  residue,  and  remainder  of  my 
£state,  as  aforesaid,  and  shall  also  havo 
and  bold  all  tbe  rents,  income,  and  profitii 
tliereofter  arising,  or  to  arise  in  any  man- 
ner, fi-OTn  the  same,  and  from  any  and  every 
investment  of  the  same,  or  any  part  there- 
of, made,  or  to  be  made,  in  trust,  for  the 
following  uses  and  purposes, — that  is  to  say 
to  aud  for  such  of  my  other  children,  or 
their  descendants  or  descendant,  and  in  such 
proportions,  and  for  such  Estate  and  Es- 
tates therein,  either  in  fee,  or  for  a  leas  es- 
-tate,  and  with  such  limitations  and  condi- 
tions, as  my  said  Daughter  Grace  Ann  ma; 
hy  her  last  Will  and  Testament,  or  by  an; 
instrument  of  writing,  in  the  nature  of  a 
last  Will  and  Testament  (notwithstanding 
any  coverture  she  may  be  under),  executed 
in  the  presence  of  three  or  more  witnesses, 
Tiamp,  limit,  and  appoint  to  take  the  same; 
And  Thirdly,  in  case  of  my  daughter  Grace 
Ann  shall  die  without  having  executed,  un- 
der and  in  pursuance  of  the  power  abovt 
given  to  her,  any  such  Will,  or  instrument 
in  writing  in  the  nature  of  a  Will,  limiting 
:and  appointing  the  said  two-fourteenths 
parts  or  shares,  in  manner  aforesaid,  then 
-in  default  of  such  limitation  and  appoint- 
ment, by  my  said  daughter,  Grace  Ann,  and 
in  the  event  also  of  her  dying  without  leav- 
ing any  child  or  any  descendant  of  any 
«hild  of  hers,  living  at  the  time  of  her  deatli 
as  aforesaid,  it  is  my  will,  and  I  so  declare 
and  direct,  that  from  and  immediately  after 
tbe  decease  of  my  said  daughter  Grace  Ann, 
«6  L.  S.  A. 


the  Baid  Trustees  and  their  successors  shall 
have  and  hold  the  said  last-mentioned  two- 
fourteenths  parts  or  shares  of  said  rest, 
residue,  and  remainder  of  my  Estate  ai 
aforesaid,  devised  as  aforesaid  in  trust  in 
the  first  instance  for  the  use  of  my  said 
daughter,  Grace  Ann,  during  her  life,  as 
afnesaid,  to  and  for  all  of  my  otiier  chil- 
dren then  living,  and  all  the  desoendants  or 
descendant  then  living,  of  such  of  them  aa 
is  now  dead,  or  may  be  then  dead,  their 
Heirs,  Executors,  Administrators,  and  As- 
signs, if  but  one,  to  take  all,  and  if  more 
than  me,  to  be  equally  divided  between 
them,  per  tiirpes,  and  not  per  capita.  And 
my  meaning  is,  in  this  devise  or  limitation 
over  as  aforesaid,  to  my  other  children  and 
their  descendants  as  aforesaid,  to  include  all 
the  descendants  of  my  deceased  daughter, 
Isabella.  The  descendant  or  descendants  of 
my  children,  Alexander  D.,  George  S.,  and 
Isabella,  to  take  also,  per  »tirpea,  and  not 
per  oapita,  and  in  equal  degree,  to  take 
equally," 

Mrs.  Grace  Ann  Greenway  died  on  the  0th 
of  September,  1903,  without  having  had  an; 
child  or  children,  and  her  husband  prede- 
ceased her.  By  her  last  will  and  testament, 
dated  the  29th  day  of  April,  1809,.  and  duly 
admitted  to  probate  in  tile  orphans'  court 
of  Baltimore  city,  amongst  others,  the  dis- 
positions which  will  be  presently  mentioned 
were  made.  She  divided  her  will  into 
two  parts.  Under  the  first  division,  she 
undertook  to  execute  the  above  power  of  ap- 
pointment contained  in  the  will  of  her 
father.  Under  the  second  subdivision,  she 
disposed  of  what  she  denominated  her  indi- 
vidual property.  The  execution  of  the 
power  of  appointment  above  alluded  to  is  as 
follows:  First,  so  much  of  the  two-four- 
teenths part  of  the  rest  and  residue  of  the 
estate  of  her  father,  over  whidi  she  was 
given  the  power  of  appointment,  as  amount- 
ed to  the  cash  sum  of  $100,000,  she  allotted 
to  her  niece  Elizabeth  Whitridge  absolute- 
ly. She  declared  that,  if  Mrs.  Whitridge 
should  be  dead  at  the  time  of  the  decease  of 
tbe  testatrix,  the  above-mentioned  simi  of 
$100,000  should  go  to  the  descendant  or 
descendants  of  Mrs.  Whitridge  in  equal 
parts,  in  fee;  but,  should  Mrs.  Whitridge  be 
dead,  and  not  leave  any  descendant  or  de- 
scendants living  at  the  time  of  Mrs.  Green- 
way's  death,  then  the  said  sum  of  $100,000 
was  to  be  considered  a  part  of  the  rest  and 
residue  of  the  said  two  fourteenths,  and  was 
to  be  disposed  of  as  later  on  provided.  Mrs. 
Greenway's  will  next  declared  that  so  mucA 
of  the  aforementioned  two  fourteenths,  as 
should  amount  to  the  cash  sum  of  $42,000 
she  allotted  to  her  granijniece  Isabella 
Brown  Graham,  daughter  of  the  testatrix's 

deceased  nephew  George  Bt 
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"the  tKOMM  therefrom  only  to  be  paid  to 
her  during  her  natural  life,"  with  remainder 
over  to  her  desoeDdant  or  descendantB 
in  equal  parts,  "in  fee."  The  next 
claaae  of  Mrs.  Greenway's  will  pro- 
vided that  BO  much  of  the  afore- 
mentioned two  fourteenths  as  should 
amount  to  the  sum  of  $20,000  she  allotted 
to  her  grandnieces  Harriet  S.  Brown  and 
Elizabeth  Brown,  daughters  of  her  nephew 
Alexander  Brown,  in  equal  parts,  in  fee, 
if  both  were  living  at  the  time  of  the  tes- 
tatrix's death,  or  the  whole  to  the  surrivor, 
if  only  one  was  then  living.  If  both  should  be 
dead  at  the  time  of  the  testatrix's  death,  the 
920,000  so  alloted  to  the  above-named  grand- 
nieoes  she  allotted  to  their  father,  Alex- 
Mider  Brown,  if  he  then  were  living,  in  fee ; 
otherwise  it  was  to  be  considered  part  of  the 
rest  and  residue  of  the  said  two  fourteenths, 
and  was  disposed  of  as  later  on  indicated. 
Then  came  a  proviBion  for  ths  benefit  of  the 
testatrix's  nephew  George  Brown,  son  of 
Alexander  D.  Brown,  who  was  the  brother 
of  the  testatrix;  but,  as  George  Brown  died 
in  the  lifetime  of  the  testatrix,  this  provi- 
sion did  not  take  effect,  because  it  was  ex- 
pressly declared  that  the  said  sum  of  $20,- 
000  should  in  that  event  form  part  of  tlie 
rest  and  reaidue  of  t^e  two  fourteenths. 
Then  followed  the  flfth  clause  which,  as  it, 
together  with  the  second  elause,  forms  the 
main  ground  of  contention  in  the  present 
omtroversy,  will  now  be  transcribed  in  full. 
"6th.  As  to  the  rest  and  residue  of  that 
portion  of  the  estate  so  aa  aforesaid  speci- 
fied in  my  tattler's  said  will,  not  hereinbe- 
ion  disposed  of  by  me,  together  with  any 
additions  thereto  that  may  accrue  by  the 
happening  of  any  of  the  contingencies  here- 
tofore qiecifled,  I  direct  that  the  same  he 
divided  into  eight  equal  parts,  and  that  <me 
eighth  part  be  aUotted  to  each  of  the  follow- 
ing  named  children  ot  my  said  nephew 
Gwrge  Brown,  via.:  Colgate  Smith,  Isa- 
bella Ifenyman,  ITumie  W.  Keith,  Sarah 
Brown,  Grace  Greenway  Brown,  Carroll 
Brown,  Geo^  Brown,  and  Irwin  Brown; 
the  inooffle  onlf/  thertfrom  io  he  paid  re- 
epeetively  to  eaeh  aaid  diUd  during  her  or 
kia  natural  Ufe,  Kith  remainder  over  to  her 
or  hie  descendant  if  only  one,  or  deaeend- 
ante  if  more  than  one,  in  equal  parte  in 
fee.  Should  any  of  the  aforesaid  children 
of  my  nepliew  Qeorge  Brown  have  died  be- 
fore me,  leaving  a  descendant  Or  descend- 
ants living  at  the  time  of  my  death,  I  de- 
sire auch  deaoendant  or  desoendants  to  have 
the  one-eighth  part  that  its  or  their  parent 
would  have  taken  if  then  living,  if  only  one 
descendant,  the  whole,  or  if  more  tiian  one, 
equal  portions,  in  fee;  otherwise  I  direct 
that  such  one-eighth  pinrtion  be  equally  di- 
vided and  added,  subject  to  the  same  estate 
00  L.  S.  A. 


therein,  to  the  remaining  respective  shares 
of  the  other  then  surviving  said  children  of 
George  Brown  and  the  descendant  or  de- 
scendants  of  any  then  deceased  such  child, 
such  last-named  descendant  taking  the 
whole,  or  said  last-named  descendants  tak- 
ing in  equal  parts  the  share  its  or  their  par- 
ent would  have  taken,  if  then  living,"  There 
are  no  italics  in  the  will.  We  have  used 
them  merely  for  emphasis.  Under  the  fifth 
clause  the  sum  of  $338,000  was  disposed  of. 
All  of  the  beneflciaTies  of  this  settled  estate 
who  are  designated  in  the  will  of  Mrs. 
Greenway  are  related  in  the  following  man- 
ner to  Qeorge  Brown,  the  elder,  who  was 
the  donor  of  the  power  of  appointment: 
Harriet  S.  and  Bessie  M.  Brown,  the  daugh- 
ters of  Alexander  Brown,  are  the  great- 
granddau^ters  of  the  donor  of  the  power, 
and  were  not  in  es«e  at  the  time  of  his  de- 
cease. Colgate  Smith  and  the  seven 
other  children  of  G«oi^  Brown,  the 
younger,  are  the  great-grandchildren  of  the 
donor  of  the  power,  and  were  not  in  mm 
at  the  time  of  his  decease,  as  li  shown  by 
the  fact,  stated  in  the  record,  that  their 
father  was  not  married  until  the  year  1866. 
Isabella  B.  Graham  la  also  a  great-grand- 
daughter oi  the  donor  of  the  power,  and,  be- 
ing an  infant  under  twenty-one  yeara  of 
age,  was  not  in  eeee  st  the  time  at  his  de- 
cease. Elizabeth  Whitridge,  to  whom  the 
$100,000  of  tiie  settled  property  was  allot- 
ted by  the  will  of  Mra.  Greenway,  is  a 
granddaughter  of  the  donor  of  the  power. 

The  question  which  this  state  of  facts 
presents,  and  which  we  are  therefore  e^led 
on  to  decide.  Is  this,  namely:  Is  the  will  of 
Mrs.  Greenway  a  valid  execution  of  the 
power  of  appolntmoit  contained  in  the  will 
of  her  fatiier,  Geo^  Brown!  The  aoln- 
tion  of  this  question  involves  the  propoimd- 
ing  at,  and  the  anewer  to,  three  other  in- 
quiries; and  the  final  dispMltion  of  the  eon- 
troveny  depends  upon  these  three  in- 
quiriee  and  the  fourth,  wUdi  will  be  stated 
later  on.  In  addition  to  these,  there  is  a 
flfth  subject,  which  will  be  dealt  with  last. 
These  tiiree  inquiries  are:  First.  Are  the 
limitatimu  over  to  tiie  deBCoidants  of  laa- 
bella  Brown  Graham,  a  great-granddaugh- 
ter of  the  donor  of  the  power,  ae  made  in 
the  second  dause  of  Mrs.  Greenwi^a  wlU, 
and  are  the  limitations  over  to  the  descend- 
ants of  Colgate  N.  Smith  and  the  seven 
other  great-grandehildren  of  the  donor  of 
the  power,  as  made  in  the  flfth  elause  of 
Mrs.  Greenway's  will,  void  for  remotenesa 
under  tiie  rule  against  perpetuitiesT  Second. 
If  these  ultimate  remainders  are  vtAA  for 
remotenesa,  axe  the  intervening  life  estatea 
created  by  the  secoDd  and  flftii  elausee  of 
Mrs.  Greenway^  will  in  the  eettied  propo^ 
valid  T  Third.  If  the  limitations  ovea  he- 
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yond  the  life  estates  in  theee  two  clauses 
are  void  for  remoteness,  where  and  in  what 
proportions  do  the  Iwdly  appointed  re 
mainders  go,  and  by  virtue  of  what  instru- 
ment do  they  pass  to  the  perscma  who  will 
finally  recrive  them? 

What  is  an  estate  in  perpetuity  T  Conaid- 
erable  eonfusi<ni  in  adjudged  cases  ha* 
douhtless  arisen  from  an  inability  to  define 
with  precision  what  a  perpetuity  is.  Per- 
haps a  strictly  accurate  definition  has  never 
been'^iven.  In  an  early  case  (Scattenoood 
V.  Edge,  1  Salk.  229 )  it  was  defined  to  be 
an  estate  inalienable,  though  all  mankind 
join  in  the  conveyance ;  but  this  is  obviously 
not  correct.  It  was  said  by  Chief  Justice 
Gibson  in  Hillyard  v.  Miller,  10  Pa.  334, 
that  a  perfect  definition  of  a  perpetuity  has 
not  been  given,  and  the  nearest  approach  to 
it  is  found  in  Lewis  on  Perpetuities.  Thr 
definition  there  given  is  in  these  words:  "A 
future  limitation,  whether  eaxcutory  or  by 
way  of  remainder,  and  of  either  real  or  per- 
sonal property,  which  is  not  to  vest  until 
after  the  expiration  of,  or  will  not  neoassa- 
rily  vest  ^vithin,  the  period  fixed  and  pre- 
scribed by  law  for  the  creatitra  of  future 
estates  and  interests,  and  which  is  not  de- 
structible the  persons  for  the  time  being 
enfatled  to  the  property  subject  to  the  fu- 
ture limitation,  except  with  the  concur- 
rence of  tiie  bidividual  interested  under 
that  limitation."  The  period  fixed  and  pre- 
scribed by  law  for  the  future  vesting  of  an 
estate  or  interest  is  a  life  or  lives  in  being 
at  the  time  of  its  commencement,  and  twen- 
ty-one years  and  a  fraction  of  a  year  be- 
ymd,  to  cover  the  period  of  gestation ;  and, 
where  property  is  rendered  inalienable,  or 
its  vesting  is  deferred  for  a  longer  period, 
the  law  denounces  the  devise,  the  bequest,  or 
the  grant  as  a  perpetuity,  and  declares  it 
void.  Albert  r.  Athert,  68  Md.  S72.  12  Atl. 
11;  Ooldaborough  v.  Martin,  41  Md.  601; 
£am«ffl  V.  Bamum,  2S  Md.  -171,  90  Am. 
Vee.  88.  This  rule  against  perpetuities  is  a 
rule  of  law,  and  not  one  of  interpretation. 
In  determining  the  validity  of  testamentaiy 
dispositions,  the  <AJeeta  cf  the  testator^ 
bounty  are  first  to  be  asoertained,  without 
reference  to  the  rule.  The  instrument  is  to 
be  interpreted  in  precisely  the  same  manner 
as  if  there  was  no  rule  ^;ainst  perpetuities, 
and  as  if  the  intention  expressed  by  the 
words  may  lawfully  be  carried  out.  Hiaving 
tiius,  apart  fran  any  eonsideration  of  the 
validity  of  this  Intention,  arrived  at  the 
true  construction  of  the  will,  the  rule 
against  perpetuities  should  then  be  applied 
to  the  objects  so  ascertained.  Pearke  v. 
Moneley,  5  App.  Cas.  714;  Re  Uervin 
[1891]  3  Ch.  200.  The  rule  against  perpe- 
tuities is  the  same  at  law  as  in  equily. 

To  test  the  validity  of  the  appidntmenta 
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made  Mrs.  Greenway  under  the  power 
contained  in  the  will  of  Gecvge  Brown,  it  is 
necessary  to  read  the  gifts  made  by  her  will 
aa  if  they  had  been  written  into  and  formed 
part  qf  the  will  of  George  Brown,  in  the 
place  of  the  power  itself  therein  contained. 
Albert  v.  Albert,  68  Md.  372,  12  Atl.  11. 
If  the  contingency  upon  the  happening  of 
which  the  remainders  over  to  the  descend- 
ants of  Isabella  B.  Graham,  Colgate  N. 
Smith,  and  the  seven  other  great-grand- 
children of  George  Brown  are  to  vest,  is  one 
that  might  or  might  not  happen  during  a 
life  or  lives  in  being  at  the  time  of  the 
death  of  George  Brown,  and  twenty-one 
years  and  a  fraction  of  a  year  in  addition, 
then  the  contingency  is  too  remote,  and  the 
remainders  fail  to  take  effect.  In  deter- 
mining this  question  of  remoteness,  it  is  an 
invariable  principle  that  r^rd  ia  to  be  had 
to  possible,  and  not  merely  actual,  events. 
It  is  not  determined  1^  looking  back  on 
events  which  have  occurred,  and  seeing 
whether  the  estate  has  extended  beyond  the 
prescribed  limit,  but  by  lotting  forward 
from  the  time  the  limitation  was  made,  and 
seeing  whether,  according  to  its  terms,  thore 
was  then  a  possibility  that  it  might  so  ex- 
tend. 22  Am.  A  Eng.  Enc  Law,  2d  ed. 
p.  707.  Hie  event  upon  the  happening 
which  the  remainder  is  to  vest  must  be 
one  that  is  certain  to  happen  within  the 
prescribed  period,  or  the  limitation  will  be 
bad.  This  is  true  of  contingent  remainders, 
precisely  as  it  is  of  executory  devises;  and, 
as  respects  executory  ctovises,  the  doctrine 
has  been  clearly  stated  this  court  in  BiM- 
ooe  T.  Binwe,  6  Gill  k  J.  236. 

Tested  by  these  prindples,  there  is  no  dif- 
ficulty in  determining  that  the  remainders 
to  the  descendants  of  Isabella  B.  Graham, 
under  the  second  dause  of  Mrs.  Greenway'a 
will,  and  to  the  descendants  of  Colgate  N. 
Smith  a.nd  the  oUier  seven  children  Kd 
George  Brown,  the  second,  under  the  fifth 
clause  of  Mrs.  Greenway's  will,  are  void. 
As  none  of  these  nine  great-grandchildren 
were  in  being  whm  George  Brown,  the  elder, 
died,  and  as  it  is  possible  that  mcne  than 
twenty-one  years  and  the  fraction  of  a  year 
allowed  tor  the  period  of  gestation  may  ex.- 
pire  since  the  ^ath  of  Mra.  Greenway  be- 
fore the  termination  of  the  life  estates 
given  to  thoee  great-gnmdeUldren  in  the 
second  and  fifth  clanses  of  the  will  of  Mrs. 
Greenway,  and  therefore  before  the  re- 
mainders created  by  thoee  dauses  could  vest 
in  the  descendants  of  the  great-grandchil- 
dren therein  named,  that  bare  possibili^, 
of  itself,  defeats  the  remainders  over,  and 
renders  them  void,  aa  being  in  ccmfiiot  with 
the  rule  against  perpetuities,  unless  the  doc- 
trines and  distinction  which  will  be  later 
on  considered,  and  whica  were  omtended  far 
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with  BO  inucb  zeal  hj  the  counsel  for  the 
appellants,  can  prevail. 

This  brings  us  to  the  propositicm  that  tho 
allotments  made  in  the  aeoond  and  fifth 
daoses  of  Mrs.  Gn^nway's  will  were  not  al- 
lotments of  life  estates  with  remaindere 
over,  but  were  allotments  of  absolute  es- 
tates, and  are  to  be  treated  as  the  latter 
because  the  limitations  in  remainder,  being 
yoifl,  are  to  be  dealt  with  as  if  there  had 
been  no  attempt  to  create  them  at  all.  It  is 
true  that  where  an  absolute  estate  has  been 
clearly  given,  and  subsequent  repugnant 
limitations  cutting  it  down  to  a  life  es- 
tate have  been  added,  and  where  the  super- 
added limitations  are  void  for  remoteness, 
the  ultimate  limitations  will  be  disregarded, 
and  the  absolute  estate  will  be  upheld.  This 
doctrine  is  concisely  stated  in  1  Jarman  on 
Wills,  295,  in  the  following  words:  "But 
though  the  courts  will  not  violate  the  estab- 
lished rules  of  constructimi  for  the  sake  of 
bringing  a  gift  within  legal  limits,  yet  an 
anxiety  to  prevent  a  testator's  dispositive 
scheme  from  proving  abortive  on  account  of 
its  remoteness  is  plainly  discoverable 
throughout  the  cases.  To  this  anxiety  we 
may  ascribe  the  rule  which  recent  cases 
seem  to  establish, — that  where  a  testator 
has,  by  his  will,  made  an  absolute  bequest 
in  favor  of  unborn  persons,  and  has  after- 
wards, by  a  codicil,  revoked  such  beqnest, 
and,  ia  Ilea  thereof,  given  to  the  same  lega- 
tees life  interests  only,  with  remainder  to 
their  children  (which  substituted  bequest, 
of  course,  would  be  vc^d  as  to  the  children) . 
the  codicil  may  be  rejected,  and  the  legatees 
take  the  interests  originally  given  them  by 
the  will.  And  this  rejection  ai  qualifying 
clauses,  ineffectually  attempted  to  be  en- 
grafted on  a  previous  absolute  gift,  equally 
obtains  where  tiie  whole  is  otmtained  in  the 
same  test^imentaiy  paper,  and  in  spite,  too, 
of  the  principle  tiereafter  discussed,  which 
prefers  the  posterior  of  two  inconsistent 
clauses;  it  being  considered  (for  this  is  the 
ground  upon  which  alone  the  constructioi 
can  be  defended)  that  ibe  testator  intends 
the  prior  absolute  gift  to  prevail,  except  so 
far,  only,  as  it  ia  effectually  superseded 
the  subsequent  qualified  one."  This  rule  is 
recognized  in  the  case  of  DuUtny  v.  Middte- 
tou,  72  Md.  07,  10  AtL  146,  where  the  pas- 
sage we  have  just  quoted  from  Jannan  is 
referred  to.  There  are  numerous  other  eases 
which  support  this  proposition,  and  Its  cor- 
rectness cannot  be  questioned.  But  tihe  diffi- 
culty encountered  in  its  applicatlcm  to  the 
case  before  us  lies  in  this:  That  the  will  of 
Mrs.  Greenway  docs  not  create  in  the  first 
instance  an  absolute  estate  in  these  great- 
granddiildren,  but  in  terms  gives  them 
merely  a  life  estate.  If  t^e  estate  given 
them  in  the  first  instance  had  been  an  abso- 
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lute  (me,  the  subsequent  ingrafting  upon 
it  of  a  limitation  which  is  repugnant  to  the- 
role  against  perpetuities  would  not  cut  Uiat 
Absolute  estate  down,  because  the  engrafted 
limitation  would  be  rejected  as  ahortfve, 
and  the  absolute  estate  would  remain.  The 
will  allots  to  each  of  the  children  of  George 
Brown,  who  was  Mrs.  Greenway's  nephew, 
and  to  Isabella  Brown  Graham,  merely  life 
estates,  for  in  each  instance  both  the  second 
and  fifth  clauses  specifically  declare  that 
the  income  only  arising  from  the  appointed 
shares  shall  be  paid  to  the  named  legatee 
during  his  or  her  natural  life,  and  the  same 
sentence  concludes  with  these  words,  name- 
ly, "with  remainder  over  to  her  or  hls  de- 
scendant if  only  one,  or  descendants,  if  more 
than  one,  in  equal  parts,  in  fee."  To  raise 
these  thus  plainly  created  life  estates  to  ab- 
solute estates,  all  of  the  words  vesting,  or, 
rather,  attempting  to  vest,  the  remainderft 
in  fee  in  the  descendants,  must  be  rejected; 
and  rejecting  these  words  would  contravene 
the  settled  principle  that  the  will  must  be 
construed  regardless  of  the  rule  against  per- 
petuities, to  ascertain  the  intention  of  the 
testator,  and  then,  when  that  intention  has 
been  ascertained,  the  rule  must  be  applied. 
The  rule  against  perpetuities,  like  the  rule 
in  Bkelley'a  Oaae,  always  defeats  the  testa- 
mentary intention.  When  it  is  obvious  on 
the  face  of  the  will  that  the  intention  was 
to  give  but  a  life  estate,  ooarts  ouinot,  by 
rejecting  the  subsequent  invalid  limitmtiwis, 
change  that  life  estate  into  an  abstdute  es- 
tate; but  they  may,  as  we  have  already  said, 
where  tiie  first  gift  is  of  an  absolute  estate^ 
strike  down  siri)8equent  repugnant  limito- 
tiraiB  that  are  void  because  contrary  to  the 
rule  against  perpetuities.  Inasmuch,  then, 
as  it  is  clear  on  the  face  of  Mrs.  Greenway's- 
will  that  she  gave,  and  intended  to  give, 
under  the  second  and  fifth  clauses,  to  the 
great-gnmdchildren  of  the  donor  of  the- 
power,  merely  a  life  estate  ia  the  allotted 
portions  by  thoss  clauses  dispossd  of,  it  will 
be  impossible  to  ujpp^y  the  rule  to  wliidt 
Jannan  alludes,  and  which  was  adverted  to 
in  Dulang  v.  MiddMon,  and  therefore  im- 
possible to  eiHivert  the  distinct  life  eatatea 
into  absolute  estates. 

This  case  is  clearly  distinguishable  tma 
Mjfera  r.  Safe  Depoait  d  T.  Co.  73  Hd.  418, 
21  Atl.  68.  Upon  the  aasmnpti<m  that  the 
limitation  in  remainder  under  the  second 
and  fifth  clauses  of  Mrs.  Greenway's  will  is- 
void  for  remoteness,  it  is  contended  that 
there  has  been  a  partial  failure  to  execute 
the  power  of  appointment  with  which  sbtt 
was  clothed  by  her  father's  will,  and  that, 
as  it  was  the  evident  design  of  the  dtmor 
that  the  whole  of  the  two  fourteenths  sub 
jected  to  the  power  should  be  appointed  by 
Mrs.  Greenway,  the  failure  UKher  part  to 
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make  a  complete  and  effective  appointment 
of  the  whole  of  the  settled  property  must  be 
treated  as  a  failure  to  make  any  appoint- 
ment at  all;  and  therefore  that  the  appoint- 
ments which  oonfessedly  are  well  made 
must  be  stricken  down,  and  the  entire  two 
fourteenths  must  pass  under  the  limitaticmH 
contained  in  the  will  of  George  Brown,  thu 
donor  of  the  power,  just  as  if  no  appoint- 
ment of  any  kind  had  been  made  by  Mrs. 
Greenway.  In  support  of  this  contention  th<i 
cara  of  Myers  v.  Bafe  Deposit  d  T.  Co.  is 
relied  on.  But  tiiat  case  and  this  are  gov- 
erned by  different  principles.  In  the  Myerit 
Case  the  testator,  after  giving  his  wife  th<' 
residuum  of  his  estate  for  life,  provided 
that  "immediately  frcnn  and  after  the  deatli 
of  my  said  wife  .  .  .  then  my  will  in 
and  I  so  order  and  direct  that  the  residuum 
of  my  estate  and  properly  .  .  .  shall 
pass  to  and  become  the  estate  and  proper^ 
of  such  of  my  children  and  grandchildren 
or  either  as  she  by  her  last  will  and  testa- 
ment,  which  she  is  declared  competent  and 
is  hereby  fully  authorized  and  empowered 
to  make  and  execute,  whether  she  be  sole  or 
covert,  shall  have  named  aAd  appointed  to 
take  and  have  the  same ;  and,  in  default  of 
BW^  nomination  and  appointment  by  my 
wife,  then  my  will  is  that  the  same  shall 
pass  to  my  children  and  descendants  in  the 
same  manner  as  if  I  had  died  intestate." 
In  execution  of  that  restricted,  qualified 
power  of  appointment,  Mrs.  Myers,  after 
blending  her  own  with  her  husband's  estate, 
divided  the  whole  into  three  equal  parts, 
two  of  whi<^  she  subsequently  subdivided, 
each  into  three  equal  parts.  One  third  of 
the  whole  blended  estate  she  gave  absolately 
to  one  of  her  sons.  One  third  of  one  of  the 
other  three  equal  parts,  or  one  ninth  of  the 
whole,  she  gave  absolutely  to  a  grandson. 
The  remaining  cne  third  and  two  Uiirds  of 
one  third,  being  Ave  ninths,  she  gave  to  the 
safe  deposit  and  trust  company  in  trust  for 
certain  benefleiaries  for  life,  with  remain- 
ders over.  And  this  was  detnded  not  to  be 
warranted  by  the  power  of  appointment 
which  sibe  possessed.  The  question  was 
whether  the  remainders,  which  were  badly 
appwnted  because  made  in  excess  of  the 
power,  would  vitiate  the  appi^tments 
whicli  were  well  made;  and  it  was  held  that 
the  testator  dntigned  tiiat  whoever  of  his 
children  or  grandehildren  the  wife  nomi- 
nated to  take  was  entitled  under  the  terms 
of  tiie  power,  to  take  an  absolute  estate  in 
the  perscmal^  and  a  fee  in  the  realty,  and 
not  a  mere  life  estate  in  the  one  and  a  lim- 
ited interest  in  the  other.  "He  gives  the 
wife  the  simple  power  to  name  who  shall 
take  the  estate,"  said  this  court,  "and  ahu 
is  given  no  power  by  implication  to  <aeate 
a  trust  and  name  a  stranger  to  take  tba 
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title  and  hold  in  trust  for  the  beneflciariei) 
ahe  shall  name.  The  whole  estate  on  the  de- 
termination of  the  life  estate  vested  by  thii 
will  of  ObarlcB  Myers  in  his  children  and 
grandc^ldren  as  remainder-men,  subject 
only  to  the  power  of  distribution  or  nomi- 
nation by  the  wife,  or  designation  by  her  of 
the  persons  of  that  class  who  should  havi; 
the  estate.  The  wife  therefore  only  !iad  ti 
special  power.  If  she  failed  to  exercise  it, 
the  estate  was  to  pass  absolutely  in  fee  to 
testator's  descendant!),  which  reflects  addi- 
tional light  as  to  the  kind  of  estate  whiclt 
the  power  was  to  operate  upon  in  the  way 
of  designating  the  taker  thereof.  Wicker- 
sham  V.  Savage,  68  Pa.  365.  Mrs.  Myers 
took  a  particular  power  imder  her  hus- 
band's will,  limited  in  character,  and  not  a 
general  power."  In  the  course  of  the  opin- 
ion the  rule  was  recognized  as  laid  down  in 
Sugden  on  Powers,  vol.  2,  p.  102,  to  the 
effect  that  the  well-appointed  porticms  will 
stand,  and  the  apptrintees  of  such  well-ap- 
pointed porticms  will  not  be  excluded  from 
shares  of  the  unappointed  part  if  they  be- 
long to  the  class  which  takes ;  but  it  was  ob- 
served that  a  careful  examination  of  the 
cases  on  which  Mr.  Sugden  rests  this  state- 
ment of  the  law  did  not  conclusively  settle 
a  case  like  that  of  Myers  v.  Bafe  Deposit 
T.  Co.  Mrs.  Myers  had  merely  the  power  to 
designate  the  perB<m  to  take.  She  had  no 
power  to  determine  what  quality  of  estates 
they  should  take.  The  power  was  a  power 
to  appoint  the  whole  estate  and  to  appoint 
an  absolute  estate.  In  a  word,  the  power 
was  single  and  indivisible,  and  incapable  of 
partial  performance.  The  failure  to  ap- 
point Uie  wh(»le  estate  was  a  failure  to  exe- 
cute the  power,  and  the  invalidity  of  the  ap- 
pointments was  due  to  an  (Hnission  on  the 
part  of  the  dtmee  to  follow  and  obery  the 
terms  of  the  power  vested  in  her;  and  this 
omiesi(m  was  treated  as  a  violation  of  fbo 
intenticms  of  the  donor  of  the  power  wiOi 
respect  to  tiie  subject-matter  of  the  power. 
As  a  etmseqnenee,  the  entire  attempted  exe- 
cution of  t^e  power  was  stridun  down.  In 
the  case  at  bar,  however,  Mrs.  Oreenmy,  the 
donee  of  the  power,  acted  literally  within 
the  tenns  of  the  power,  and  violated  the 
rule  of  law  pndiibitii^  the  creation  of  a 
perpetuity.  There  is  a  distinction  between 
the  repudiatim  of  a  power,  as  in  the  Myers 
Case,  and  the  exercise  of  it,  as  in  this  case, 
though  in  the  exerdse  of  it  the  limit,  as 
respects  remoteness  in  vesting  is  inadvert- 
entiy  overstepped. 

SecMidly,  the  limitations  in  remainder  at- 
tempted to  be  created  by  the  second  and 
fifth  elanses  of  Mrs.  Greenwi^s  will  being 
void  for  remoteness,  are  the  mtervening  life 
estates  given  1^  those  same  two  clauses 
valid?  Where  an  interest  or  estatje  is  givap 
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hj  deed  or  will,  with  a  limitation  over  cm  a 
specified  contingency,  Buch  limitation,  if  it 
violates  tfae  rule  against  perpetuities,  i«  for 
the  purpose  of  determining  the  effect  on  the 
prior  dispoeiticm  of  tfae  property,  to  be  oon- 
sidered  as  atridcen  out,  leaving  the  prior 
dispoeitioD  to  operate  as  If  a  limitation 
over  had  never  been  made.  Ooodier  v.  John- 
con,  L.  R.  18  Ch.  Div.  441;  Oourtiar  v. 
Oram,  21  Beav.  91 ;  Tajflor  v.  Frobisher,  5 
De  G.  &  S.  191;  Goldsborough  v.  Martin, 
41  Md.  488;  Heald  v.  Beald,  B6  Md.  300; 
Lawrenoe'a  Estate,  136  Pa.  354,  11  L.  R.  A. 
86,  20  Am.  St.  Rep.  925,  20  Atl.  621 ;  Deford 
V.  Deford,  36  Md.  168.  Each  of  the  life  ten- 
ants named  in  the  second  and  fifth  clauses 
of  Mrs.  Oreenway's  will  was  a  person  in  be- 
ing at  the  time  of  Mrs,  Oreenway's  death, 
and,  Mrs.  Greenway  herself  being  a  life  in 
being  at  the  time  of  her  father's  death,  the 
life  estates  were  bound  to  vest  within  the 
period  of  a  life  in  being,  and  twenty-one 
years  beyond.  If  we  read  into  the  will  of 
George  Brown,  the  donor,  the  dispositions 
made  in  the  second  and  fifth  clauses  of  Mrs. 
Oreenway's  will,  it  is  perceived  at  once  that, 
though  the  beneficiaries  of  the  life  estaten 
were  not  in  etse  at  the  time  of  the  donor's 
decease,  the  life  estates  created  for  them  by 
Mrs.  Greenway  are  precisely  such  as  would 
have  been  created  had  the  donor,  instead  of 
giving  Mrs.  Greenway  the  power  of  appoint- 
ment, inserted  in  its  place  a  bequest  of  life 
estates  to  his  grent-grandchildren,  without 
naming  them,  but  describing  them  as  the 
grandchildren  of  his  son  Alexander  D. 
Brown  and  his  daughter  Isabella  Graham 
living  at  the  time  of  the  death  of  the  donee 
of  the  power.  Read  in  that  way,  there  can 
be  no  question  that  the  life  estates  do  not 
violate  the  rule  against  perpetuities,  be- 
cause instantly  upon  the  death  of  Mrs. 
Greenway  they  vested  in  these  great-grand 
diildren,  who  were  then  all  in  Iwing.  Thesr 
life  estates  are  not  estates  given  to  a  class, 
some  of  whom  may  take  and  some  of  whom 
may  not.  They  are  given  to  persons  capable 
of  taking,  and,  having  vested  within  thi- 
time  allowed  by  the  rule  against  perpetui 
ties,  th^  cannot  be  devested  by  abortive  ef 
forts  to  ingraft  upon  them  limitation  over 
which,  by  reason  of  the  rule  against  per 
petuities.  must  fail  to  take  effect.  We  there 
fore  hold  that  the  Ufe  estates  given  in  the 
second  and  fifth  clauses  of  Mrs.  Greenway'fl 
will  are  valid. 

Thirdly,  what  disposition  must  he  madt 
ct  the  void  estates  in  remainder  which  the 
second  and  fifth  clauses  attempted,  but 
failed,  to  create?  The  clause  we  have  quot- 
ed from  the  will  of  George  Brown,  the  elder, 
answers  that  inquiry,  for  it  declares  thai 
in  the  event  of  the  death  of  his  daughter. 
Mrs.  Greenway,  without  exeoating  thr 
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power  of  appointment  and  without  leaving 
children,  the  settled  property  should  pass  to 
all  the  children  of  tiie  testator  then  living 
and  all  the  descendants  or  descendant  then 
living  of  such  of  them  as  might  be  then 
dead;  and  he  added:  "My  meaning  is  in 
this  devise  or  limitation  over  as  aforesaid 
to  my  other  children  and  their  descendants 
as  aforesaid,  to  include  all  the  descendants 
of  my  deceased  daughter  Isabella.  The  de- 
scendant or  descendants  of  my  children 
Alexander  D..  George  B.,  and  Isabella  to 
take  also  per  atirpea,  and  not  per  oapita  and 
in  equal  degree  to  take  equally. The  un- 
appointed  portion,  therefore,  of  the  two 
fourteenths  subject  to  the  said  power  of  ap- 
pointment, must  be  disposed  of  as  directed 
in  the  clause  just  indicated;  and,  unless 
there  is  some  other  circumstance  interven- 
ing to  produce  a  different  result,  the  whole 
unappointed  portion  of  the  settled  property 
would  vest  per  stirpes  in  the  descendants  of 
George  S.  Brown,  deceased,  Alexander  D. 
Brown,  deceased,  and  Isabella  Graham,  de- 
ceased. As  a  consequence,  one  third  of  the 
badly  appointed  property,  subject  to  the  life 
estates  which  we  have  held  to  be  valid,  vesta 
in  Alexander  Brown,  the  son  of  George  S. 
Brown,  and  grandson  of  the  donor  of  the 
power;  one  third,  subject  to  the  life  es- 
tates, vests  in  the  grandchildren  of  Alex- 
ander D.  Brown;  one  sixth,  subject  to  the 
life  esfates,  vests  in  Mrs.  ^Iiitridge,  tfae 
daughter;  and  one  sixth,  subject  to  the  life 
estates,  vest^  in  Isabella  B.  Graham,  the 
granddaughter  of  Isabella  Graham.  With 
respect  to  Mrs.  Wfaitridge,  it  is  insisted  that 
she  is  not  entitled  to  any  portion  of  the  un- 
appointed estate  unless  she  elects  to  sur- 
render an  equal  amount  of  what  has  been 
absolutely  allotted  to  her  out  of  the  settled 
property. 

And  this  brings  na  to  the  fourth  question 
in  the  case,  and  that  is  this:  Is  the  doe- 
trine  of  equitable  election  applicable  to  the 
situation  presented  by  this  record  T  Tfao 
precise  question  is.  Shall  Mrs.  Whitridge  rs- 
ceive  the  $100,000  allotted  to  her  by  the  will 
of  Mrs.  Greenway,  and  one  sixth  of  the  un- 
appointed settled  property  covered  by  the 
second  and  fifth  clauses  of  the  will,  or  shall 
Rhe  be  required  to  elect  between  these  two 
claims?  The  doctrine  of  equitable  eleeti«i 
is  thus  defined  in  Story's  Eiquity  Jurispru- 
dence, 9  1076:  "The  obligation  imposed  up- 
on a  party  to  choose  between  two  inconsist- 
ent or  alternative  rights  or  claims  in  eum 
where  there  is  a  clear  intention  of  tlie  per- 
son from  wh<nn  he  derives  one  that  he 
should  not  enjoy  both.  Every  case  of  elec- 
tion therefore  presupposes  the  plurality  of 
gifts  or  rights,  with  an  intention,  exprrased 
or  implied,  of  the  party  who  has  a  right  to 
control  one  or  hoUi,  that  oob^  should  Jw  • 
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substitute  for  the  other.  The  party  who  in 
to  take  has  a  choice,  but  he  cannot  enjoy 
the  benefits  of  both."  It  ia  similar  to  thn 
doctrine  of  the  Scotch  law,  by  which  aa  in- 
dividual is  not  allowed  to  approbate  and 
reprobate.  Codrington  v.  Codrington,  L. 
R.  7  H.  L.  854;  Re  Cheshom,  L.  R.  31  Ch. 
Dtv.  466.  The  leading  case  in  this  state  on 
this  aubject  is  Beall  v.  Schley,  2  Gill,  181, 
41  Am.  Dee.  415.  It  was  followed  and  ap- 
proved in  Barbour  v.  Mitchell,  40  Md.  163: 
Albert  v.  Albert,  08  Md.  372,  12  Atl.  11: 
Hyatt  T.  Vannecb,  82  Md.  476,  33  Atl.  072: 
and  in  other  later  cases.  In  the  case  of 
Beall  V.  Sckley  the  testator  devised  to  ow 
of  his  three  sisters  certain  real  estate  of 
which  he  was  possesaed,  and  by  the  residuary 
clause  he  gave  her  mon^,  choses  in  action, 
And  whatever  real  estate  he  might  be  pos- 
sessed of  at  the  time  of  his  death.  Future- 
acquired  lands,  at  the  period  at  which  thai 
case  was  heard  and  determined,  were  as 
absolutely  beyond  the  testamentary  power 
«f  a  testator  as  were  lands  which  were  not 
and  might  never  be  his;  yet  the  clear  inten- 
tion of  the  testator  in  that  ease  to  dispose 
•of  the  real  estate  he  might  acquire,  even 
though  it  was  l^ally  impossible  for  him  to 
make  such  a  disposititHi  before  acquiring  it, 
was  held  to  constrain  his  other  devisees  to 
abide  1^  that  devise  or  to  renounce  pro 
ianto  the  devises  in  their  favor.  The  parties 
in  interest  there  were  three  sisters  of  the 
testator.  If  he  had  been  declared  to  have 
died  intestate  as  to  the  future-acquired 
iand,  it  would  have  descended  to  his  three- 
sisters,  as  his  heirs  at  law,  equally,  share 
and  share  alike.  Hie  heir  and  devisee  to 
whom  one  third  of  the  after-acquired  land 
descended  was  required  to  elect  either  to 
take  the  devises  and  bequests  given  to  her 
hy  the  will,  and  to  relinquish  her  right  as 
lieir  at  law  in  the  after-acquired  land,  or. 
else,  if  she  claimed  a  third  interest  in  the 
«fta>acquired  land,  as  heir  at  law,  to  re- 
linquish the  benefit  giran  to  her  by  the  will. 
In  the  course  of  its  judgmmt  this  court 
said:  *'From  the  earliest  case  on  the  sub- 
ject the  rule  is  that  a  man  shall  not  take 
a  benefit  under  a  will,  and  at  the  same  time 
•defeat  Uie  provisions  of  the  instrument.  If 
he  claims  an  interest  under  an  instrument, 
he  must  gltve  full  eflTeet  to  it  as  far  as  he  is 
able  to  do  so.  He  cannot  take  what  is  de- 
vised to  him,  and  at  the  same  time  what  Is 
devised  to  another,  although  but  for  the  will 
it  would  be  his;  henoe  he  is  driven  to  his 
•election  to  say  which  he  will  take."  In 
Albert  r.  Albert,  68  Md.  352,  12  Atl.  11,  the 
■donee  of  the  power  mingled  his  own  prop- 
erty with  that  over  which  he  had  a  power  of 
appointment,  and  the  blended  estate  was 
then  divided  by  him  amongst  his  children 
and  granddiildren  in  certain  designated  pro* 
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portions.  Some  of  the  appointments  were 
held  to  be  bad  so  far  as  respected  the  settled 
property,  because  they  violated  the  rule 
against  perpetuities.  The  appointees  whose 
shares  were  thus  involved  claimed  the  right 
to  take  their  portions  of  the  settled  prop- 
erty against  the  provisions  of  the  will, 
whilst  at  the  same  time  they  clahned  to 
take  their  portions  of  the  donee'e  individual 
property  under  and  in  pursuance  of  the 
provisions  of  the  will.  They  were  thus 
claiming  both  against  and  under  the  will, 
and  tite  court  compelled  them  to  elect 
whether  they  would  stand  upon  the  will  in 
its  entirety.  The  case  at  bar  differs  from 
any  of  those  which  have  been  heretofore  de- 
cided in  this  state.  In  each  and  every  in- 
stance, as  far  as  we  have  been  able  to  dis- 
cover, there  was  either  a  blending  of  the  in- 
dividual property  of  the  testator  with 
property  over  which  he  had  the  power 
of  appointment,  or  else,  as  in  the  Beall 
V.  Schley  Case,  it  was  only  the  indi- 
vidual property  of  the  testator  that  was  dis- 
posed of.  Here,  however,  Mrs.  Greenway's 
will  was  carefully  divided  into  two  distinct 
portions,  The  one  was  devoted  exclusively  to 
the  settled  property;  the  other,  exclusively 
to  her  individual  property;  and  we  must 
treat  these  separate  dispositions  precisely  aa 
though  there  were  two  separate  wills.  And 
that  brii^  us  to  the  inquiry  as  to  whether 
the  doctrine  of  election  is  applicable  when 
nothing  is  disposed  of  by  the  donee  of  a 
power  except  tlie  settled  property.  It  was 
insisted  that  the  doctrine  of  election  was 
not  applicable  to  the  case  before  us,  because 
the  limitations  under  the  second  and  fifth 
clauses  failed  to  take  effect  by  reason  of 
their  being  in  violation  of  a  rule  of  law. 
And  the  cases  of  Tongue  t.  Nutwell,  17  Md. 
212,  7B  Am.  Dec.  04D;  Barbour  v.  Mitchell, 
40  Md.  151,  and  WoUasUm  v.  King,  L.  S. 
8  Eq.  lOS,  were  relied  on  to  support  this 
coutration.  Tongue  v.  Nutwell  was  an 
action  of  ejectment,  and  at  law  there  is 
no  direct  remedy  .to  compel  an  election. 
Story,  Eq.  1077;  Barbour  t,  Mitt^U,  40 
Md.  167,  where  the  principle  just  quoted 
from  Story's  Equity  was  recognized  and  re- 
peated. In  Barbour  v.  Mitchell,  40  Md.  167. 
it  was  said:  "To  i^ve  efi'ect  1^  election  to 
a  will  whose  provisitms  eontravene  the  pol- 
icy of  the  law  would  be  preferring  private 
interests  to  the  public  good;  but,  where  no 
principle  of  public  policy  is  violated,  the 
doctrine  of  election  conduces  to  equality  and 
justice."  Tliis  sentence  was  entirely  aside 
from  the  point  before  the  «>urt  for  decision. 
In  that  case  Rdiert  D.  Sewall  by  his  last 
will  and  testament  gave  to  his  two  nie<^ 
as  tenants  in  common,  all  the  property 
"which  I  may  hereafter  acquire  by  devise 
or  bequest  from,  my  friend,  Bdnham,  to 
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whose  last  will  and  testament  as  now  exe- 
c\ited,  1  am  sole  legatee  and  devisee,  to  be 
equally  divided  between  them."  By  the  same 
will  he  gave  to  his  nephew  Mitchell  valu- 
able real  estate  and  personal  property,  and 
made  him  and  his  said  two  nieces  his  resid- 
uary legatees  and  devisees  io  equal  propor- 
tions; the  three  being  also  his  only  heirs  at 
law  and  next  of  kin.  When  Sewall  died  they 
entered  upon  and  took  possession  of  the  real 
and  personal  estate  devised  and  bequeathed 
to  them,  respectively,  and  of  which  Sewall 
then  had  seisin  and  possession.  Brinham 
did  not  die  until  after  the  'death  of  Sewall. 
He  did  not  change  his  will,  by  which  his 
whole  estate  was  given  to  Sewall.  After 
Brinham's  death,  Mitchell,  claiming  that 
Sewall  had  died  intestate  as  to  the  property 
left  to  the  latter  by  Brinham,  because  Sew- 
all had  predeceased  Brinham,  filed  a  bill 
in  equity  against  the  nieces  to  whom  Sewall 
had  devised  and  bequeathed  the  property  he 
expected  to  get  under  Brinham's  will,  pray- 
ing for  a  partition  between  himself  and 
them,  as  heirs  of  Sewall,  of  the  land  devised 
by  Brinham  to  Sewall,  and  also  sued  them 
at  law  as  sureties  on  the  administration 
bond  of  their  deceased  father,  who  had  ad- 
ministered on  the  personal  estate  of  Brin- 
ham, to  recover  his  (Mitchell'a)  distributive 
share  of  the  personal  estate  of  Brinham, 
which  he  claimed  did  not  pass  under  Sew- 
all's  will,  but  to  which  Sewall.  if  living, 
would  have  been  entitled.  On  a  cross  bill 
filed  by  the  defendants  in  that  case,  namely, 
the  two  nieces,  asking  that  Mitchell  mi^t 
be  enjoined  from  further  prosecuting  his  ac- 
tion at  law  on  the  administration  bcHid,  and 
that  he  might  be  required  to  convey  to  them 
his  supposed  interest  in  the  real  estate 
which  Brinham  had  devised  to  Sewall,  but 
which  Sewall  died  before  acquiring,  it  was 
held  that  the  fact  that  Sewall  had  no  de- 
visable interest  in  the  property  of  Brinham 
at  the  time  of  making  the  will  or  at  hi» 
(Sewall's)  decease  would  not  conflict  with 
the  doctrine  of  election,  and  that  that  doc- 
trine was  applicable  to  the  case ;  that 
Mitchell,  having  taken  possession  of  the  real 
and  personal  property  which  Sewall  had 
owned,  and  which  Sewall  devised  and 
bequeathed  to  him,  should  be  enjoined 
from  further  maintaining  hie  bill  in  equity 
for  a  partition  of  the  real  estate  which  had 
belonged  to  Brinham,  and  which  Sewall 
prior  to  Brinham's  death  had  devised  to  the 
nieces,  and  from  prosecuting  his  suit  at  law 
against  them  as  sureties  on  the  administra- 
tion bond.  No  question,  therefore,  arose  as ; 
to  whether  the  doctrine  of  election  was  ap- 
plicable to  a  case  where  a  limitation  over 
was  void  for  remoteness,  and  the  dioiutn 
thai  we  have  quoted  from  40  Md.  167,  was 
not  neoessary  to  Uie  decision  of  the  ease 
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then  before  the  court.  WoUaaton  v.  King, 
L.  R.  8  Eq.  165,  has  been  recently  over- 
ruled in  Bradshato  t.  Bradshaic  [1902]  1 
Ch.  436,  in  so  far  as  concerns  the  dictum  to 
the  effect  that  the  doctrine  of  election  does 
not  apply  where  there  has  been  an  attempt 
to  execute  a  power  in  violation  of  the  rules 
of  law  against  a  perpetuity. 

Coming  back  to  the  inquiry  as  to  whether 
this  doctrine  of  election  is  applicable  to  a 
case  where  no  other  property  is  disposed  of 
by  the  donee  of  the  power  than  that  over 
which  he  has  the  power  of  appointment,  the 
precise  question  seems  to  have  been  sej:- 
tled  in  ^^rts^ou;  v.  Tfarde,  2  Ves.  Jr.  360. 
Lord  Loughborough,  in  disposing  of  that 
case,  where  there  was  a  defective  appoint- 
ment as  to  part  of  the  settled  property, 
said:  ''The  consequence  is,  the  remainder 
must  be  divided  as  in  default  of  appoint- 
ment, unless  it  will  bold,  as  argued — and  I 
do  not  know  how  to  state  it  as  to  this  caae — 
that  a  person  to  whom  a  specific  share  is 
appointed  shall  be  excluded  frran  taking 
any  of  the  appointed  share,  because  it  is 
clear  the  father  meant  he  should  have  no 
more  than  what  was  particularly  given. 
The  doctrine  of  election  cannot  apply  where 
there  is  no  other  subject  but  that  to  be  ap- 
pointed. It  never  can  be  applied  but  where, 
if  an  election  is  made  contrary  to  the  will, 
the  interest  that  would  pass  by  the  will  can 
be  laid  hold  of  to  compensate  for  what 
is  taken  away.  .  .  .  Therefore  in  all 
cases  there  must  be  some  free  disposable 
property  given  to  the  pers<m,  which  can  be 
made  a  compensation  for  what  the  testator 
takes  away.  That  cannot  be  applied  to  this 
case,  where  no  part  of  his  proper^  is  com- 
prised in  the  will  but  that  which  he  had 
power  to  distribute."  Re  Fowler,  27  Beav. 
362 ;  Re  Brookabank,  L.  R.  34  Ch.  Div.  163 ; 
11  Am.  &  Eng.  Esc.  Law,  p.  66.  As  there 
is  no  "free  disposable  property"  of  Mrs. 
Greenway  given  under  that  portion  <tf  her 
will  which  relates  exclusively  to  the  aettled 
property,  the  case  at  bar  would  seem  to  fall 
exactly  within  the  doctrine  announced  in 
Briatov)  v.  Warde,  and  is  for  that  reasoii 
clearly  distinguishable  tTom  Albert  v.  Albert^ 
68  Md.  372,  12  Atl.  11.  Broad  and  oompre- 
hensive  as  the  doctrine  of  electiMi  is,  we  are 
not  prepared  to  hold  that  it  is  applicable  to 
this  case;  and,  in  so  far  as  the  court  below 
determined  that  Mrs.  Whitridge  is  not  to  be 
put  to  her  election,  the  decree  is  correct. 

We  now  come  to  the  last  question  pre- 
sented on  this  record.  Under  the  will  of 
Mrs.  Grace  Brown,  executed  on  the  24th 
day  of  August,  1837,  sundry  trusts  were  cre- 
ated, and  amongst  them  was  one  in  favor  of 
her  daughter  Mrs.  Greenway.  With  respeet 
to  that  trust  the  will  tA  Mrs.  Grace  Brown 
dedared  that  the  trustees  i^^radd  hold  the 
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prindpal  in  tnut  for  Mrs.  Greenway  during 
the  term  of  her  natural  life,  paying  her 
■emi-aiiniially  the  interert  thereon,  to  her 
BoIe  and  aeparate  use,  free  and  eleex  from 
any  and  all  control  Interferenoe  on  tbo 
part  of  any  husband  that  she  might  then  or 
thereafter  have,  and  after  Mrs.  Oreenway's 
death  the  said  principal  should  be  divided 
Muongst  her  children,  should  she  have  any, 
or,  if  she  should  not  have  any  diildren, 
anungst  her  brothers  and  siatere  living  at 
the  Ume  of  her  death,  and,  if  she  should  die 
without  children  or  brothers  and  sisters, 
then,  amongst  "her  next  of  kindred,"  free 
and  clear  from  the  operation  of  the  trust 
previously  declared.  Mrs.  Oreenway,  as  we 
have  stated,  died  without  ever  having  had 
any  child  or  children.  Her  brothers,  George 
S.,  Alexander  D.,  and  her  sister  Issbella 
Graham,  all  predeceased  her.  Her  deceased 
brother  Oeorge  S.  left  surviving  a  son,  Alex- 
ander, who  is  now  living.  Her  sister  left 
surviving  a  son  end  a  daughter.  The  son  is 
now  dead,  leaving  one  child,  Isabella  B. 
Graham,  who  has  been  heretofore  mentioned. 
Isabella  Graham,  the  sister  of  Mrs.  Green- 
way,  also  left  surviving  a  daughter,  Mrs. 
Elizabeth  Whitridge.  Alexander  Brown  is 
therefore  a  nephew,  and  Mrs.  Whitridge  a 
niece,  of  Mre.  Oreenway.  The  children  of 
George  Brown,  the  second,  and  the  child  of 
George  B.  Graham  are  grandnephews  and 
grandnieces  of  Mrs.  Greenway.  The  ques- 
tioD  is.  Who  take  imder  the  will  of  Mrs. 
Grace  Brown,  as  the  "next  of  kindred"  of 
Mrs.  Greenway,  the  trust  estate  held  for 
the  benefit  of  Mrs.  Greenway  during  her 
natural  life  under  the  will  of  her  mother, 
Grace  Brown?  The  term  "next  of  kin"  is 
used  to  signify  the  relatives  of  a  person, — 
sometimes  in  the  sense  of  nearest  blood  rela- 
tives, and  at  other  times  in  the  sense  of 
relations  entitled  to  take  under  tbe  statute 
of  distributions.  21  Am.  &  Eng.  Enc  Law, 
p.  537.  If  the  phrase  "next  of  kindred"  is 
to  be  interpreted  in  the  sense  of  nearest 
blood  relations,  then  Alexander  Brown  and 
Mrs.  Whitridge,  being  nearest  of  kin  to  Mrs. 
Greenway.  are%ntitled,  under  the  limitation 
over  in  the  will  of  Mrs.  Grace  Brown,  to 
tbe  trust  fund  held  by  the  trustees  under 
that  will.  If.  on  the  other  hand,  the  term 
"next  of  kindred,"  is  to  be  taken  in  the 
sense  of  relations  who  come  in  under  the 
statute  of  distribution,  then,  again,  the 
same  parties — Alexander  Brown  and  Mrs. 
Whitridge — are  entitled.  MoOomas  v.  Amos, 
29  Md.  120;  Bobina  v.  State,  1  Harr.  ft  G. 
470,  note;  Duvall  v.  Harwood,  1  Harr.  &  G. 
474.  The  children  of  George  Brown,  the 
second,  and  the  child  of  George  B.  Graham, 
being  grandnephews  and  grandnieces  of  Mrs. 
Greenway,  are  excluded  from  participation 
in  this  trust  fund.  Sudi  is  the  conclusion 
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reached  the  court  below,  and  with  that 
condusion  we  concur. 

It  follows  from  the  views  we  have  herein 
expressed  that  so  much  of  the  decree  of  cir- 
cuit court,  No.  2,  as  holds  tiiat  the  limita- 
tions over  in  remainder  under  clauses  2  and 
5  of  Mrs.  Greenmy's  wUl  are  void  for  re- 
moteness la  correct;  that  so  much  erf  the 
same  decree  as  upholds  the  allotment  of 
«100,000  to  Mn.  Whitridge,  and  tbe  allot- 
ment of  yiOfOOO  to  Harriet  S.  Brown  and 
Bessie  M.  Brown,  each,  is  accurate;  that 
so  much  of  said  decree  as  distributes  to 
Alexander  Brown  and  Mrs.  Whitridge  the 
entire  trust  fund  created  by  the  will  of 
Mrs.  Grace  Brown  in  favor  of  Mrs.  Green- 
way for  life,  with  ranainder  over  to  Mrs. 
Greraway's  "next  aS.  kindred,"  ia  free  from 
error,  and  that  so  modi  of  the  decree  as  de- 
clares that  the  doctrine  of  electicm  is  not 
applicable  is  also  accurate;  but  that  tiiat 
portion  of  the  decree  which  strikes  down 
the  life  estates  created  under  the  secmd  and 
fifth  clauses  of  the  will  of  Mrs.  Greenway  is 
erroneous,  and  must  be  reversed.  The  costs 
in  this  court,  as  well  as  in  the  court  below, 
will  be  decreed  to  be  paid  out  of  the  settled 
property. 

Reversed  in  part  and  affirmed  in  part, 
and  cause  remanded,  that  a  new  decree  may 
be  passed  conforming  to  this  opinion;  the 
costs  to  be  paid  out  of  trust  estate  which 
passes  under  the  will  of  George  Brown,  the 
elder. 

A  petition  for  further  instructions  having 
been  filed,  MoSltevry,  Ch.  J.,  on  June  8, 
1904,  handed  down  the  following  additional 
opinion: 

Since  the  decision  of  these  cases  by  this 
court  the  trustees  under  the  will  of  George 
Brown,  the  elder,  have  filed  a  petition  ask- 
ing further  instructions  as  to  their  duties 
with  respect  to  the  fund  which  by  that  will 
was  made  subject  to  the  power  of  appoint- 
ment conferred  upon  tbe  testator's  daugh- 
ter Mrs.  Greenway.  The  precise  questions 
upon  which  the  opinion  of  the  court  is  now 
asked  are  as  follows:  First.  What  is  the 
character  of  the  life  estates  which  by  the 
former  judgment  of  this  court  were  held  to 
be  valid;  that  is  to  say,  are  those  life  es- 
tates equitable  or  legal  T  Secondly.  If  kigal, 
who  is  to  be  intrusted  with  the  possession 
of  the  corpus  of  the  fund;  that  is  to  say^ 
are  the  securities  whicli  yield  the  life  ten- 
ants' income,  and  in  which  the  remainders 
are  now  invested,  to  be  held  by  the  trustees 
under  the  will  of  George  Brown  during  the 
lives  of  the  life  tenants,  or  must  a  trustee 
or  trustees  be  appointed  by  decree  to  pre- 
serve the  remainders  for  the  benefit  of  the 
remainder-men  T   Thirdly.  If  trustees  must 
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vill  it  be  their  duty  to  Bubdivide  the  invest- 
mentB  into  as  many  parcels  as  there  are  life 
estates,  or  will  they  be  permitted  to  hold 
them  in  aolido,  and  to  divide  the  income 
amongst  the  respective  life  tenants?  Fourth- 
ly. From  what  date  are  the  legacies  of 
9100,000  to  Mrs.  Whitridge,  and  of  910,000 
each  to  the  two  daughters  of  Alexander 
Brown,  to  bear  interest? 

1.  We  are  of  opinion  that  the  life  estates 
already  alluded  to  are  legal,  and  not  equita- 
ble, estates.  It  will  be  remembered  that  un- 
der the  sixth  article  of  the  will  of  the  late 
George  Brown,  the  elder,  two  fouTteentfaa 
of  the  rest  and  residue  of  the  remainder  of 
his  estate  were  given  in  trust  to  certain 
named  tnistees  for  the  use  and  benefit  of  his 
daughter  Mrs.  Grace  Ann  Greenway  for  and 
during  the  term  of  her  natural  life.  The 
trustees  were  charged  with  active  duties 
with  respect  to  the  corpus  of  tha]b  trust 
fund,  and  also  with  respect  to  the  interest 
and  income  arising  therefrom,  during  the 
period  of  the  life  estate  mentioned.  In  and 
by  the  same  article  of  the  testator's  will, 
Mrs.  Greenway  was  given  a  power  of  ap- 
pointment over  the  trust  fund,  and  it  was 
declared  that,  in  the  event  of  the  life  ten- 
ant's death  without  leaving  a  child  or  chil- 
dren, the  trustees  should  continue  to  hold 
the  trust  fund  "to  and  for"  such  of  the  other 
t^ldren  of  the  testatw,  or  their  descend- 
ants, in  such  proportion  and  for  such  estate 
and  estates  therein,  either  in  fee  or  for  a 
less  estate,  and  with  such  limitations  and 
conditions,  as  Mrs.  Greenway  might,  by  any 
instrument  of  writing  in  the  nature  of  a 
last  will  and  testament,  name,  limit,  and 
appoint.  Mrs.  Greenway,  in  execution  of 
Uiis  power,  did  limit  and  appoint  to  the 
persons  named  in  the  fifth  clause  of  her  will 
certain  life  estates,  with  remainders  over. 
The  remainders  thus  limited  we  have  de- 
clared to  be  void,  and  we  have  held  the  life 
estates  to  be  valid.  Now  the  question  is. 
Are  the  life  estates  thus  created  equitable 
or  legal  1  It  will  be  noticed  that  nowhere 
in  the  will  of  George  3rown,  the  elder,  is 
there  a  single  active  duty  prescribed  to  be 
performed  by  the  trustees  after  the  death 
of  Mrs.  Greenway.  The  deelarati(»>  that 
they  shall  continue  to  hold  the  two  four- 
teenths "to  and  for"  such  of  the  persons  as 
Mrs.  Greenway  might  by  her  last  will  and 
testament  appoint,  creates  no  active  duties 
for  the  trustees  to  perform,  either  towards 
or  concerning  the  fund  itself,  or  the  income 
that  may  accrue  thereon,  or  the  persons  en- 
titled to  that  fund  under  the  allotments 
made  in  the  will  of  Mrs,  Greenway,  or  the 
persons  who  would  take  in  the  event  of  her 
failure  to  mtike  allotments.  Now,  it  is  a 
perfectly  well-settled  principle,  which  has 
often  beeu  recc^ized  and  applied  by  this 
06  L.  R.  A. 
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court,  that  where  an  estate  is  given  to  trus- 
tees and  their  heirs  in  trust  to  pay  the  in- 
come to  a  person  for  life,  and  at  his  or  her 
decease  merely  to  hold  the  same  for  the  use 
of  other  persons  named,  the  trust  ceases  up- 
on the  death  of  the  life  tenant,  for  the  rea- 
son that  it  remains  no  longer  an  active 
trust.  The  statute  of  uses  in  such  cases  im- 
mediately executes  the  use  in  those  who  are 
limited  to  take  the  estate  after  the  deatii  of 
the  life  tenant,  and  the  trustees  oeass  to 
have  anything  in  the  estate,  not  because  the 
court  has  abridged  their  estate  to  the  extent 
of  the  trust,  but  because,  the  esifut  que 
trust  having  the  fee  or  I^al  estate,  the  stat- 
ute of  uses  has  executed  it  in  him.  Perry, 
Tr.  i  320;  Ware  v.  Aiehardson,  3  Md.  642, 
56  Am.  Dee.  762;  Lewin,  Tr.  Mh  ed.  diap. 
12,  S  1 ;  Ketiriek  v.  Beaui^erek,  8  Boa.  ft  P. 
178;  3  Jarman,  Wills,  6th  Am.  ed.  60; 
Abell  V.  A6eII.  76  Md.  61,  23  Atl.  71,  25 
Atl.  380;  Long  v.  Long,  62  Md.  66.  The 
statute  of  uses  is  applicable  to  wills.  S  Jar- 
man,  Wills,  6th  Am.  ed.  SO.  As  we  have 
just  said,  no  duty  is  imposed  upon  the  trus- 
tees to  be  discharged  towards  or  in  behalf 
of  the  persons  whom  Mrs.  Greenway  might 
name  in  the  allotment  of  the  trust  estate, 
nor  towards  or  in  behalf  of  the  persons  en- 
titled in  the  event  of  her  failure  to  make 
allotments.  There  is  no  instruction  to  pay 
ovtT  the  income  to  such  person  or  persons, 
or  to  inkiest  it,  nor  is  there  any  authority 
given  to  the  trustees  to  collect  the  income 
after  the  death  of  Ota  life  tenant.  Instead 
of  such  an  instruction  being  given,  the  prop- 
erty is  bequeathed  to  the  trustees,  to  have 
and  hold  "to  and  for"  the  persons  Mrs. 
Greenway  might  nominate  and  appoint  to 
receive  It,  or,  in  default  ttf  such  appoint- 
ment, "to  and  f<n^'  the  persons  named  by  the 
testator.  This  is  a  mere  naked  trust,  with- 
out active  duties  of  any  kind.  Under  such 
circumstances,  the  statute  of  uses  (27  Hen. 
VIII.  chap.  10)  transfers  the  use  in  posses- 
sion by  converting  tlw  estate  or  interest  of 
the  cestui  que  trust  into  a  le^I  estate,  and 
by  destroying  the  intermediate  estate  of  the 
trustee.'  Or  to  put  it  more  Sucisely,  when 
the  purposes  for  whieh  it  was  created  are 
satisfied,  the  estate  of  the  trustee  eeaaes  to 
exist,  and  his  title  becomes  extinct  Doe  «s 
dem.  Poor  v.  Gonsiditie,  6  Wall.  458,  18  L. 
ed.  860;  Young  v.  Bradley,  101  U.  S.  782, 
25  L.  ed.  1044;  Doe  S0  dem.  WMfe  V.  Simp- 
son, 5  Bast,  163.  If  the  trust  m  to  the  life 
estates  does  not  cease,  then  there  is  no  rea- 
son why  it  should  not  continue  with  respect 
to  the  $100,000  allotted  to  Mrs.  Whitridge, 
and  the  $20,000  allotted  to  the  daughters  of 
Alexander  Brown,  because  to  these  specific 
allotments  precisely  the  same  language  as 
that  pertaining  to  the  life  estates  is  applica- 
ble, namely,  that  the  trustees  shall  hold 
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than  "to  and  for"  ttiose  l^;atees.  Inas- 
much, then,  aa  the  life  estates  are  l^nl,  and 
not  equitable,  and  inasmuch  as  the  life  ten- 
ants are  also  entitled  to  vested  remainders 
in  a  portion  of  the  two  fourteentiiB  disposed 
of  under  the  will  of  Gooige  BrowHi  the  eld- 
er, the  two  estates — the  life  and  the  remain- 
ders— ooalesce  and  unite  in  the  same  individ- 
uals, and  those  individuals  take,  to  the  ex- 
tent of  the  respective  vested  remainders,  an 
^wolute  estate,  disengaged  fmn  any  ^ust 
whatever. 

2.  With  respect  to  that  pcvtion  of  the  es- 
tates in  remainder  in  which  the  life  tenants 
are  tmly  entitled  to  a  life  interest, — that  is 
tA  say,  that  portion  whidi,  after  the  ter- 
mination of  the  life  estates,  belongs  to  Mrs. 
Whitridge  and  to  Alexander  Brown,  and  in 
which  the  life  tenants  have  no  vested  inter- 
ests In  remainder, — ^the  trustees  under  the 
will  of  George  Brown  have  no  active  duties 
to  perform,  and  therefore,  for  the  reasons 
hereinbefore  assigned,  the  trust  has  oeased. 
Tliis  being  so,  the  parties  entitled  in  remain- 
der to  this  ptn-tion  of  the  residue  of  the  twn 
fourteenths  may  go  into  a  court  of  equity 
and  procure  the  appointment  of  a  trustee  to 
take  possession  of  the  fund  for  its  preserva- 
tion, and  to  pay  over  the  income  arising  out 
of  it  to  the  parties  entitled  to  the  life  es- 
tates therein.  By  that  proceeding  the  life 
tenants  will  be  secured  their  income  there- 
from, and  the.  remainder-men  will  he  pro- 
tected against  loss  of  the  principal. 


3.  To  preserve  equality  amongst  the  re- 
mainder-men, the  trustee  or  trustees  ap- 
pointed for  the  preservation  of  the  remain- 
ders should  set  apart  and  apportion,  as  far 
as  practicable,  the  investments  in  which  the 
trust  funds  ocmstituting  that  portion  of  the 
remainders  may  be  invested  into  as  many 
equal  parts  as  there  are  life  estates.  If  the 
whole  fund  should  be  held  tn  aolido,  then, 
as  each  life  estate  drops  out,  it  will  be  nec- 
essary, in  turning  over  to  the  remainder- 
men that  portion  of  the  remainder,  to  sell 
or  dispose  of,  in  some  other  way,  so  much 
of  the  total  remainder  as  represents  the 
particular  life  estate  thus  terminated, 
whereby  it  might  so  happen  that  upon  the 
final  termination  of  all  the  life  estates  the 
portion  remaining  would,  li^  reason  of  de- 
preciation in  the  value  of  the  securities  In 
which  the  whole  had  been  invested,  be  of 
comparatively  trifling  value. 

4.  Both  Mrs.  Whitridge  and  the  Misses 
Brown,  daughters  of  Alexander  Brown,  are 
entitled  to  interest  on  their  respective  leg- 
acies from  a  period  of  time  when  those  I^a- 
cies  are  payable;  that  is  to  say,  from  one 
year  after  the  death  of  Mrs.  Otcenwi^,  she 
not  having  stood  towards  thran  in  loco  pa- 
rentis. Von  Der  Horst  v.  Von  Dw  Horat, 
88  Md.  180,  41  Atl.  124. 

These  views  cover  all  the  points  upon 
which  our  opinion  has  been  sought,  and  we 
will  direct  a  decree  to  be  drawn  conforming 
thereto. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Nathan  MATTHEWS,  Jr.,  Admr.,  etc.,  of 
Edward  Thompson,  Deceased, 

V. 

V.  Mabel  THOMPSON  et  al. 


Henry  THOMPSON  et  el. 
«. 

V.  Mabel  THOMPSON  et  al 

'  (186  Mass.  14.) 

1.  Tbe  coDTeTMnce  by  de«d  dnlr  re- 
corded, by  one  boldluff  property  ap- 
OM  An  unrecorded  trut  under  written 
ftotliorltT  from  the  eestuia  qu»  truat.  Is  suffl- 
cieot  to  conver  tlie  trust  Interest  under  a 
statute  providing  that  do  estate  or  Interest 
in  land  shall  be  asalgned,  granted,  or  sur- 
rendered, onless  by  an  instrument  In  writ- 
ing signed  hj  Uie  grantor  or  by  his  author- 
Ity.   

Note. — As  to  validity  of  trust  to  place  one's 
property  beyond  reacb  of  creditors,  see  also, 
In  tbls  series.  Brown  v.  McOllI,  39  L.  B.  A. 
806. 

For  presamptlon  as  to  power  ot  trustee  to  sell 
trait  property,  see  Geyser-Marlon  Gold  MIn.  Co. 
T.  Stark,  58  L.  B.  A.  684. 
66  L.R.  A. 


2.  One  who,  altbonicb  bmvlns  Icnowl- 
•d«e  of  tbc  facts,  tnkes  a  icrnnt  from 
tbe  tnutee  of  land  held  under  aa  oare- 
corded  trust.  Is  not  bound  to  hold  the  prop- 
erty subject  to  the  trust,  when  tbe  trustee 
acts  under  written  authority  of  the  CMtttfo 
que  trtut. 

3.  The  co-opcrntlon  of  prior  mortya- 
srees  subject  to  whose  rights  property  bas 
been  conveyed  In  trnst  Is  not  necessary  to  a 
valid  discbarge  of  the  trust 

4.  A  formnl  release  of  dower,  which 
does  not  enter  Into  the  consideration  of  a 
conveyance  by  a  husband  to  his  wife,  cannot 
be  considered  In  determining  whether  or  not 
the  conveyance  was  valid  against  his  cred- 
itors. 

6.  A  conTCyance  by  an  Insolvent  of 
praetlcally  all  his  property  to  his  wife 
In  trust,  to  manage  and  pay  such  of  bis  debts 
as  may  seem  Judicious  to  her,  and,  at  his  de- 
cease, to  distribute  the  estate  as  he  shall 
appoint,  and.  In  the  absence  of  appointment, 
among  his  heirs*  at  law,  is  void  as  against 
bis  creditors. 

6.  Altboofh  tbe  qnestlon  whether  or 
not  a  eoDTeyance  was  made  with  In- 
tent to  hinder,  delay,  ,  or  defrand 
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eredllora  Is  primarily  one  of  fact.  If  the 
facts  shown  are  prima  facie  evidence  of  Bucb 
Intent,  tbe  law,  la  tbe  absence  of  anTthlng  to 
control  them,  drawB  sacb  Inference. 
t.  A  widow  wbo  seecpta  tbc  provt- 
slona  of  her  husband's  will*  which 
cuts  off  her  rl^ht  of  dower,  cannot  have  Huch 
dower  aaslgned  to  ber  wben  tbe  proTlsloos 
of  tbe  will  proTe  to  be  of  no  Talae. 

(Hay  20,  1904.) 

REPORT  hj  the  Supreme  Judicial  Court 
for  Suffolk  County  for  the  opinion  of 
the  full  bench  of  bills  seeking  to  set  aalda 
as  fraudulent  and  void  a  conveyance  of  land 
by  Edward  Thompson  to  V.  Mabel  Xhomp- 
■on,  and  to  establish  a  trust  in  the  land 
for  the  benefit  of  complainants  in  the  second 
suit.  Decree  for  plaintiff  in  firtt  mit.  Bill 
diamiased  in  second  suit. 
The  facts  are  stated  in  the  opinion. 
Messrs.  BoMmey  Spring  and  Bocer  S. 
Warner  for  plaintiff  Matthews. 

Messrs.  Ckarlea  li.  Sliattnok  and  F.  M. 
iTea  for  plaintiffs  Thowpaon  et  al. 

Messrs.  Q.  W.  AndflTMHi  and  W.  A. 
BoUhu,  for  defendants: 

There  is  no  statute  requiring  oestuis  que 
tntet,  having  an  equitable  interest  in  land, 
not  a  matter  of  record,  to  release  by  a  con- 
veyance under  seal  in  order  to  terminate 
their  equitable  rights.  There  is  no  reason 
in  principle  why  any  particular  form  of  con- 
veyance or  acquittance  should  be  required 
to  effectuate  the  intention  of  the  parties  in 
such  case. 

Kaxro  v.  Ltmg,  170  Mass.  461,  61  N.  E. 
48;  Currier  t.  Howard,  14  Gray,  511;  Tier- 
ney  v.  Wood,  19  Beav.  330,  23  L.  J.  Ch.  N.  S. 
805,  2  Week.  Rep.  577. 

The  wife's  release  of  her  dower  is  a  valua- 
ble consideratfon. 

Bardm  T.  Jenks,  140  Mass.  664,  S4  Am. 
Bep.  507,  S  N.  E.  623;  Totole  t.  Bwuejf, 
106  Mass.  lOS;  1  Boper,  L^iades,  416,  433; 
Olayton  r.  Akin,  38  Oa.  320,  96  Am.  Dee. 
303  ;  2  Sugden,  Powers,  3d  Am.  ed.  *232; 
NeedJiam  t.  Banger,  17  ViA.  600;  Peirce 
V.  Thompson,  17  Pik.  393 ;  Holmes  v.  Win- 
oheeter,  183  Mass.  140;  Syfees  t.  OkadwUOe, 
18  Wall.  141.  21  L.  ed.  824;  yiehola  t.  Hiek- 
ols,  136  Mass.  266;  Banoroft  v.  Ourtit,  108 
Miass.  47 ;  Gruver  y.  Wood,  174  Maas.  540, 

65  N.  E.  316;  PoOard  v.  Pollard,  I  AUeB» 
490;  Famum  v.  Bascom,  122  Mass.  284; 
Gray  v.  Chase,  184  Mass.  444.  68  N.  E.  676. 

All  tbe  parties  acted  with  the  most  honest 
intention,  and  had  no  idea  of  hindering,  de- 
laying, or  defrauding  any  enditor. 

Winaheater  v.  Charter,  12  Allen,  606; 
Cook  V.  Honrwtk,  146  Mass.  66,  14  N.  E. 
943;  Norton  v.  Vorton,  5  Cosh.  624;  Day  v. 
Coolejf,  118  Mass.  624;  Bloatom  v.  V^us, 
188  Mass.  615,  66  N.  E.  846. 

66  L.  R.  A. 


The  question  of  fraud  is  not  one  of  law, 
but  of  fact. 

Cook  V.  HoUtrook.  146  Mass.  67,  14  K.  E. 
943 ;  Clark  v.  MoMahon,  170  Mass.  91.  48  N. 

E.  939. 

The  trustee  has  a  discretion  as  to  what 
debts  flhalt  be  paid.  It  may  be  said  that  this 
gives  the  trustee  an  opportunity  to  prefer 
one  creditor  over  another.  Qranted,  ttiis  is 
not  fraudulent,  for  preferences  are  perfectly 
valid  at  common  law. 

Bush  V.  Moore,  133  Mass.  198;  Oiddings 
V.  8eara,  116  Mass.  605;  Banfield  v.  Whip- 
ple, 14  Allen.  13. 

There  is  no  aspect  in  which  the  trust 
could  have  been  held  during  the  lifetime  of 
Edward  Thompson  to  be  fraudulent  as  to 
creditors. 

Crawford  v.  Langmaid,  171  Mass.  800, 
50  N.  E.  606. 

It  will  not  be  seriously  alined  that  the 
fact  that  his  death  occurred  very  sbortlj 
transmuted  an  honest  transaction  into  a 
fraudulent  one. 

Bullard  v.  Briggs,  7  Pick.  633,  19  Am. 
Dec.  202. 

He  died  without  exercising  the  power  of 
Appointment,  and  his  creditors  take  noth- 
ing. 

Clapp  V.  Ingraham,  126  Mass.  200 ;  O'Don- 
nell  V.  Barbey,  129  Mass.  458;  Olneg  T. 
Baloh,  154  Mass.  318,  28  N.  E.  268;  Craw- 
ford V.  Langmaid,  171  Maas.  309,  SO  N.  E. 
606. 

Failure  to  file  a  waiver  of  the  providona 
of  the  will  can  have  no  bearing  upon  the 
present  case. 

The  widow  could  have  no  dower  right  in 
property  of  which  her  husband  did  not  die 
seised,  except  upon  the  roundabout  and  diffi- 
cult theory  that  it  was  her  duty  to  assume, 
immediately  after  his  death,  that  this  con- 
veyance would  be  held  void,  that  the  title 
would  be  ordered  conveyed  back  to  him  or 
to  his  administrator,  that  he  was  then  to  be 
deemed  seized  of  all  hia  original  estate,  and 
that  she  should  proceed  against  this  estate 
which  she  in  good  faith  held  in  trust  at  the 
time  of  his  death  on  the  assumption  that 
he  was  then  the  owner  of  the  legal  title. 

2  Seribner,  Dower,  p.  50,  IV.;  Cameron. 
Dower,  p.  281;  Aobtuson  v.  BsIm,  S 
Met.  40. 

If  she  is  in  the  position  of  having  failed 
to  file  a  waiver  when  she  should  have  done 
so,  she  is  there  by  reason  ot  sudi  acddent 
and  mistake  as  entitle  her  to  relief  in  a 
court  ot  equity. 

Jaoobua  T.  Jaoohus,  20  N.  J.  Eq.  64;  BU»- 
Korth  T.  Ellaworth,  88  Iowa.  164 ;  1  Stoiy, 
Eq.  Jnr.  13th  ed.  p.  117.  note;  Freeland  v. 
^VeelamZ,  188  "Mms.  600 ;  Buiman  t.  Porter, 
100  Mass.  337;  Tarhell  t.  TarheU,  10  AUsn. 
278. 
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35quSty  will  relieve  In  easei  of  accident 
and  mistake, '  even  although  the  mistake 
might  be  held  to  be  one  of  law. 

Lanadovm  v.  Liutadoton,  Mosely,  364; 
Coward  V.  Hughes,  1  Kay  ft  J.  443 ;  Cooper 
T.  PhihhB,  L.  R.  2  H.  L.  149,  16  L.  T.  K.  S. 
678,  16  Week.  Sep.  104S;  Jonea  t.  OUfford, 
R.  3  Ch.  DIt.  779,  46  L.  J.  Ch.  N.  S.  809, 
36  L.  T.  N.  S.  937,  84  Week.  Sep.  979;  Kerr, 
Frand  &  Mistake,  p.  466 ;  Oriffitk  t.  Toum- 
l0ff,  69  Mo,  13,  33  Am.  Sep.  476 ;  Brown  v. 
Lamphear,S5  Vt.2&2;  2  Pom.Eq. Jnr.SS  841, 
840 ;  1  Beach,  Modem  Law  of  Eq.  Jur.  fiS  35- 
38;  Reynell  v.  Bprye,  8  Hare,  222;  23  Am. 
Jur.  pp.  146,  371 ;  1  Story,  Eq.  Jur.  13th  ed. 
S  111,  and  note  a;  1  T-aw  Quarterly  Seview, 
p.  298  ;  2  Law  Quarterly  Review,  p.  78, 
Article  by  Mr.  Bigelow ;  Pollock,  Principles 
of  Contract,  6th  ed.  p.  486;  Warder  v. 
Tucker,  7  Mass.  440,  5  Am.  Dec.  62 ;  Canedy 
T.  Marey,  13  Gray,  373;  Btookbridge  Iron 
Co.  T.  Hudson  Iron  Co.  107  Mass.  290; 
Goode  V.  Riley,  153  Mass.  686,  28  N.  E.  228 ; 
Baven  t.  Foster,  9  Pick.  112,  19  Am.  Dec. 
363;  Uotherway  t.  Wall.  168  Man.  338,  47 
N.  E.  136. 

Kmowltfimt  C9i.  J.,  delivered  the  opinion 
<rf  the  court: 

Edward  Thompson,  the  testator  of  the 
plaintiff  in  the  first  suit,  became  indebted 
from  time  to  time  in  a  considerable  sum  to 
his  unmarried  sisters,  Elizabeth  B.  Thomp- 
son and  Frances  M.  Thompson,  who  were 
old  ladies,  unfamiliar  with  business.  Of  his 
own  motion,  he  made  to  them,  as  security, 
a  mortgage  of  the  real  estate  in  question, 
subject  to  other  mortgages  which  together 
amounted  to  about  937,000,  and  afterwards 
he  caused  them  to  foreclose  this  mortgage. 
A  conveyance  of  the  property,  subject  to  the 
prior  mortgages,  was  made  to  his  son,  who 
held  it  as  agent  of  these  sisters  of  the  testa- 
tor. Subsequently  the  testator  caused  his 
ma  to  e<mvey  the  property  to  the  testator's 
nephew,  ooe  Eldridge.  who  executed  a  dec- 
laration of  trust  for  the  benefit  of  the  old 
ladies  to  secure  them  tor  their  previous 
mortgage  debts,  and  also  for  the  benefit  of 
their  brother,  Heniy  Thompson,  to  secure 
him  for  any  advancements  that  he  might 
make  to  Edward  Thompson,  and  any  other 
claims  that  he  might  hold  against  Edward. 
The  declaration  of  trust  also  provided  that 
after  the  payment  of  these  debts  the  trustee 
should  pay  the  balance,  if  any,  to  Edward 
Thompson.  This  declaration  was  not  ac- 
knowledged or  recorded.  It  was  understood 
that  Edward  Thompson  was  to  have  the  en- 
tire management  of  the  property,  and  these 
arrangements  for  security  were  made  at  his 
suggestion.  At  the  end  of  about  a  year  and 
a  half,  at  his  request,  a  paper  was  signed  by 
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the  benefleiaries,  and  sent  to  Eldridge,  as 
follows: 

September  16.  1896. 
Mr.  William  T.  Eldridge. 
Dear  Sir: — 

We  hereby  request  and  authorize  you  to 
convey  to  Edward  Thompson,  the  real  es- 
tate in  Boston  conveyed  to  yon  by  Frederick 
P.  Thompson. 

Henry  Thompson. 
Elizabeth  B.  Thompson. 
Frances  Miaiy  Thompstm. 

The  testator  inclosed  this  paper  to  Eld- 
ridge, and  asked  him  for  a  conveyance  of 
the  real  estate.  Thereupon,  on  October  6, 
1806,  Eldridge  conveyed  the  land  to  Edward 
Thompson  by  a  deed  which  was  duly  record- 
ed, and  which  contained  no  reference  to  a 
trust.  The  deed  was  in  the  form  of  an 
ordinary  quitclaim,  purporting  to  be  for  a 
consideration  of  81  paid  by  Edward  Thomp- 
son, not  describing  him  as  trustee;  and  it 
contained  a  warranty  that  the  premises  were 
free  from  all  encumbrances  made  or  suffered 
by  Eldridge,  and  a  warranty  against  the 
lawful  claims  and  demands  of  all  persons 
claiming  by,  through,  or  under  him.  This 
deed  was  delivered  by  Eldridge  to  Edward 
Thompson,  and  was  duly  recorded.  After 
this  conveyance  Edward  Thompson  held  the 
land  as  if  it  were  his  own,  mortgaged  it  sev- 
eral times  for  his  own  debts,  had  repeated 
negotiations  for  the  sale  of  it,  and  treated  it 
in  all  respects  as  if  he  were  the  absolute 
owner  of  it.  The  first  question  in  the  cases 
is  whether  he  held  it  charged  with  a  trust 
in  favor  of  his  brother  and  sisters,  so  that 
it  still  remains  subject  to  this  trust  in  the 
hands  of  bis  widow,  to  whom  it  was  after* 
wards  conveyed  in  his  lifetime. 

In  reference  to  the  transfer  from  Eldridge 
to  the  intestate,  the  presiding  justice  found 
"as  a  fact  that  the  intention  of  all  parties 
interested,  including  that  of  the  retiring 
trustee,  Mr.  Eldridge,  was  not  that  Mr.  Ed- 
ward Thompson  should  hold  as  a  trustee." 
He  found  "that  the  intention  of  his  brother 
and  sisters  and  of  the  retiring  trustee  was 
that  the  title  should  go  back  to  him  (Ed- 
ward Thompson),  and  that  the  brother  and 
sisters  relied  upon  his  saying  what  he 
would  do  in  regard  to  their  debts,  not  be- 
cause he  was  a  trustee,  but  because  he  was 
their  brother,  and  they  were  willing  to  trust 
him." 

As  all  the  parties  were  of  full  age,  and  as 
the  trust  was  created  by  an  arrangement  to 
which  the  trustee  and  the  ceatuia  que  trust 
were  the  only  parties,  there  is  no  doubt  that 
they  could  terminate  it  at  any  time.  Smith 
V.  Harrington,  4  Allen,  566;  South  Scituate 
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Okoate,  146  Maai.  395,  14  Am.  St  Rep.  820, 
13  N.  £.  786;  BrovM  v.  Covell,  116  Mass. 
461.  Upon  the  findings  of  the  judge,  it  is 
plain  that  they  undertook  to  tenninatc  it, 
and  supposed  that  tiiiy  had  tenninated  it. 
The  plaintiffs  in  the  second  suit,  the  former 
oesluia  que  ti-ust,  rely  upon  Pub.  Stnt. 
efaap.  120,  fi  3  (Rev.  Laws,  chap.  127,  8  3), 
which  provides  that  "no  estate  or  interest 
in  land  nhall  be  assif^ed,  fi^ranted,  or  sur- 
rendered unless  by  such  writing  [an  instru- 
ment in  writing  signed  by  the  grantor  or 
by  his  attorn^],  or  by  operation  of  law." 
^16  kind  of  instrument  In  writing  required 
under  this  section  depends  upon  the  nature 
of  the  inler»t  to  be  assigned  or  surrendered. 
In  the  present  case,  not  only  the  legal  es- 
tate, but,  by  the  record  title,  an  absolute 
estate  in  fee,  including  equitable  interests 
as  well  as  legal,  was  in  Eldridge.  This  title 
was  affected  only  by  an  unacknowledged  and 
unrecorded  paper.  By  his  deed  to  Edward 
Thompson,  Eldridge  assigned  and  conveyed, 
according  to  the  record,  a  perfect  title,  sub- 
ject to  prior  mortgages.  Thia  deed  wns  an 
iniilrument  in  writing.  The  only  additional 
instrument  required  by  the  statute  was  a 
writing  which  would  relieve  the  grantor 
from  the  consequences  of  what  would  have 
been  a  breach  of  trust  if  he  had  acted  with- 
out authority  from  the  oeatuia  que  trust. 
Nothing  more  was  needed  to  pass  a  title 
which  wns  free  from  equities.  As  applied 
to  conditions  like  the  present,  we  are  of 
opinion  that  the  assignment  of  the  equita- 
ble rights  of  the  plaintiffs  in  the  second  suit, 
made  by  a  deed  of  one  who  held  of  record 
a  perfect  title,  and  who  acted  under  their 
authority  given  in  writing,  was  a  compli- 
ance with  the  statute.  If  we  consider  it  as 
a  surrender  of  equitable  rights,  we  are  of 
opinion  that  the  paper  which  they  signed 
was  all  the  instrument  required  by  the  stat- 
ute ;  it  being  given  as  an  authority  to  be 
acted  upon,  and  which  was  in  fact  acted 
upon,  by  the  trustee  who  held  of  record  an 
absolute  title.  The  principle-is  analogous  to 
that  which  has  been  applied  to  the  surrender 
and  cancelation  of  an  unrecorded  deed  of  de- 
feasance given  in  connection  with  an  abso- 
lute deed  to  constitute  a  mortgage.  When 
this  is  done  in  good  faith,  and  is  subsequent- 
ly acted  upon  by  the  person  to  whom  the 
surrender  is  made,  the  original  holder  is  es- 
topped from  setting  up  the  surrendered  in- 
strument against  the  existing  title.  Trull 
V,  Hkinner,  17  Pick.  213;  Falia  v.  Contoay 
Mut.  F.  his.  Co.  7  Allen,  46-49.  See  also, 
as  to  parol  waiver  by  oeatuit  que  trust, 
under  the  statute  of  frauds,  Kline^s  Appeal, 
39  Pa.  483;  Miller  v.  Pieroe,  104  N.  C.  389, 
10  S.  E.  554;  Oorrell  v.  A-lspaugh,  120  N. 
C.  362-308,  27  S.  E.  85.  The  action  of  the 
parties,  taken  in  good  faith,  makes  it  impos- 
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sible,  in  eqnify,  for  the  owfws  qite  tnut 
to  hold  the  trustee  for  a  Tiolatitm  of  hi*- 
duty  in  making  the  conveyance,  or  to  charge 
the  conscience  of  the  grantee,  having  knowl- 
edge of  the  previous  brust,  with  a  duty  to- 
hold  subject  to  the  trust. 

The  su^^tion  that  the  tmrt  oould  not  be- 
discharged  without  the  action  of  the  prior 
mortgagees  is  not  well  founded.  They  are 
not  oeatuia  que  trust,  under  the  dedaration, 
but  the  reference  to  the  mortgagees  and  the- 
payment  of  their  debts  is  only  a  recognition 
of  the  prior  encumbrances,  subject  to  which 
the  trust  must  be  executed,  and  the  payment 
of  which  would  be  a  necessary  preliminary 
to  the  payments  of  the  sisters  and  brother. 

We  are  of  opinion  tiiat  Edward  Thompson 
took  the  property  discharged  from  the  tmst, 
and  that  the  second  bill  must  be  dismissed. 

The  second  question  in  the  first  case  i» 
whether  the  conveyance  from  Edward  Thomp- 
son to  bis  wife  as  a  trustee  is  fraudulent  as 
against  his  creditors.  There  was  no  valu- 
able consideration  for  the  deed.  There  ia 
nothing  to  indicate  that  his  wife's  release  of 
dower  was  made  as  a  consideration  for  any- 
thing that  she  was  to  receive  or  that  he  waa 
to  give,  it  did  not  enter  into  the  trans:ic- 
tion  as  a  contractual  element,  but  it  was 
like  the  ordinary  release  of  dower  by  a  wife 
as'  an  incident  to  a  contract  between  others, 
to  which  she  was  not  a  party.  If  such  a 
conveyance  ia  set  aside  as  fraudulent,  the 
release  falls  with  it,  and  the  wife  r^ins 
her  right  of  dower.  Stinson  v.  Sumn«r,  0 
Mass.  143,  6  Am.  Dec.  49;  Robinaon  v. 
Bates,  3  Met.  40;  Walker  t.  Walker,  161 
Mass.  169. 

The  mere  fact  that  a  conveyance  is  volun- 
tary, especially  it  it  is  founded  on  a  con- 
sideration of  love  and  affection,  as  in  the 
case  of  a  gift  from  a  husband  to  his  wife, 
or  from  a  parent  to  his  child,  doea  not  nec- 
eaaarily  render  it  fraudulent  against  cred- 
itors. Whether  it  ia  fraudulent  or  not  de- 
pends upon  the  circumstances  under  which 
it  is  made.  Cook  v.  Holbrook,  146  Maas. 
66,  14  N.  E.  943;  Clark  r.  McMahon,  170 
Mass.  91,  48  N.  E.  939;  blossom  v.  Negua. 
182  Mass.  515,  65  N.  E.  846.  It  is  ordina- 
rily a  question  of  fact  whether  a  conveyance 
was  made  with  intent  to  hinder,  delay,  or  de- 
fraud ci'editors.  But  in  considering  sudi 
cases  the  principle  is  applied  that  one  is 
presumed  to  intend  the  natural  consequenoas 
of  his  act.  If  the  known  conditions  are 
such  that  the  -effect  of  the  act  will  be  to 
hinder,  delay,  or  defraud  creditors,  the  infer- 
ence  follows  as  matter  of  law,  unless  there- 
is  something  else  to  control  it. 

In  the  present  case  the  conveyance  was  of 
substantially  all  the  grantor's  proper^! 
Both  he  and  his  wife,  to  whom  through  a 
third  person  the  conveyance  ^waa^-^nutde. 
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knew  that  be  was  insolvent.  In  fact,  he 
owed  about  975,000.  The  conTcyance  was  in 
trust  to  manage  the  property,  with  a  power 
to  sell  and  oaawy  or  mortage  all  or  any 
part  of  it,  and  to  apply  the  net  prooeeda  to 
the  payment  of  taxm  and  assessments  upon 
the  property,  Interest  or  prineipiU  upon 
mortgages  what  payments  npon  them  were 
required,  and  of  such  of  ihe  ddfts  uid  per- 
sonal expenses  of  Edward  ThtnupKm  aa  it 
might  seem  Judlcdoiu  to  the  trustee  to  pay. 
out  of  the  proceeds.  On  the  decease  of  Ed- 
ward Thompson  the  trustee  was  to  sell  any 
part  of  the  property  then  remaining  unsold, 
and  to  distribute  the  net  proceeds  among 
the  persons  and  in  the  manner  and 
proportions  designated  in  the  last  will  of 
Edward  Thompson,  and,  in  default  of  such 
will,  among  the  persons  who  would  hare  in- 
herited the  premiBBB  if  Edward  had  died 
seised  of  the  same,  intestate.  The  effect  of 
the  conveyance  was  to  put  a  large  estat*i  of 
an  insolvent  person  beyond  the  reach  of  his 
crRditora.  Whether  they  would  ever  receive 
anything  from  it  was  made  dependent  upon 
the  action  of  the  grantee  under  the  trust, 
and  the  action  of  the  grantor  under  the 
power  of  appointment.  Unless  he  exercisetl 
the  power  of  appointment  in  favor  of  cred- 
itors, the  property  would  all  go  upon  his 
death  to  his  heirs  at  law.  We  have  been  re- 
ferred to  no  case  in  which  it  is  held  that 
such  a  conveyance  is  valid  against  creditors. 
It  is  generally,  if  not  universally,  held  that 
freedom  from  moral  turpitude,  and  an  inno- 
cent and  honest  intention  to  accomplish  a 
good  object  in  the  disposition  of  the  prop- 
erty, are  not  enough  to  relieve  a  transaction 
of  this  kind  from  its  fraudulent  character, 
in  reference  to  its  effect  upon  the  legal 
rights  of  creditors.   Freemaii  v.  Pope,  L.  R, 

5  Ch.  538 ;  Smith  v.  Cherrill,  L.  R.  4  Eq. 
300-306,  36  L.  J.  Ch.  N.  S.  738,  16  L.  T.  N. 
S.  517.  15  Week.  Rep.  919;  French  v.  French, 

6  De  G.  M.  &  G.  95,  25  L.  J.  Ch.  N.  S.  612, 
2  Jur.  N.  S.  189,  4  Week.  Rep.  139;  Taylor 
V.  Coenen,  L.  R.  1  Ch.  Div.  636,  34  L.  T.  N. 
S.  18.  In  the  case  first  cited,  Giffard,  L.  J., 
Bays:  "But  where  the  settlement  is  volun- 
tary, then  the  intent  may  be  inferred  in  a 
variety  of  ways.  For  instance,  if,  after  de- 
ducting the  property  which  is  the  subject 
of  the  voluntary  settlement,  sufficient  avail- 
able assets  are  not  left  for  the  payment  of 
the  settlor's  debts,  then  tlte  law  infers  in- 
tent; and  it  would  be  the  duty  of  a  juc^, 
in  leaving  the  case  to  the  jury,  to  tdl  the 
jury  that  they  must  presume  that  that  was 
the  intmt.    Again,  if  at  the  date  of  the 

"  settlement  the  person  making  the  settle- 
ment was  not  in  a  position  actually  to  pay 
his  creditors,  the  law  would  infer  that  he 
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intended  making  the  voluntary  settle- 
ment to  defeat  and  delay  them."  In  Smith 
V.  OhmrriU,  Vice  Chancellor  Midins  said: 
"If  a  person  makes  a  voluntary  settlement, 
and  is  at  the  time  inddited  to  the  extent  <rf 
insalveney,  .  .  .  that  settlement  is 
void  as  i^inst  ere<Utor8."  The  decisions  in 
the  Federal  and  state  courts  of  this  country 
are  to  the  same  effect.  OooHdge  v.  ifclvin, 
42  N.  H.  510-631 ;  .Freeman  t.  Bvmham,  36 
Conn.  469;  Wilaon  v.  Boteaer,  12  Pa.  109- 
117;  Ktthn  T.  Btanafield,  28  Md.  210,  02  Am. 
Dec.  681;  Steteart  v.  Rogen,  25  Iowa,  305, 
96  Am.fDee.  794.  In  Fettom  r.  Smith,  40 
Mich.  689,  690,  Chief  Justice  Campbell  said: 
"Upon  the  whole  case,  while  we  do  not  think 
any  fraud  was  intended,  yet  we  think 
the  conveyance  is  fdiown  to  have  been  with- 
out any  1^1  consideration,  and  voluntary." 
In  Crawford  v.  Kirkae^,  56  Ala.  282,  27  Am. 
Rep.  704,  this  language  is  found  in  the  opin- 
ion: "Such  disposition  is  constructively 
fraudulent  as  against  the  existing  d^ts  of 
the  grantor,  no  matter  how  innocent  or  meri- 
torious the  motive  with  which  it  was  made.*' 
In  14  Eng.&  Am.  Enc.  Law,  2d  ed.  p.  301,  the 
proposition  is  stated  in  this  way:  "If  at  the 
time  of  the  voluntary  conveyance  the  donor 
is  insolvent,  the  deed  is  fraudulent,  and  evi- 
dei^ce  that  no  fraud  was  intended  cannot 
change  its  character."  In  the  note,  deci- 
sions from  the  English  and  Federal  courts 
and  from  the  courts  of  35  American  states 
are  cited  as  supporting  the  proposition. 

In  this  commimwealth,  while  in  dealing 
with  the  question  of  fraudulrat  intent  as  a 
question  of  fact  more  liberality  has  been 
shown  to  grantors  than  in  many  jurisdic- 
tions, we  find  nothing  to  show  tliat  a  con- 
veyance of  this  kind  may  iM  held  valid  as 
against  creditors.  In  Kimhall  v.  Thomp- 
son, 4  Cush.  441-446,  50  Am.  Dec.  709,  Mr. 
Justice  Wilde  shows  that  a  conveyance  made 
with  intent  to  delay,  hinder,  or  defraud  any 
creditor  or  creditors  is  utterly  void,  not- 
withstanding that  no  mora!  turpitude  is  indi- 
cated. In  Harden  v.  Babcock,  2  Met.  90- 
104,  Chief  Justice  Shaw,  in  speaking  of  the 
intent,  says:  "If  the  grantor  was  in  debt 
at  the  time,  as  such  conveyance  must  neces* 
sarily  tend  to  defeat  the  rights  of  creditors, 
and  as  all  pereons  are  presumed  to  contem- 
plate and  intend  the  natural  and  probable 
consequences  of  their  own  acts,  the  condln- 
sion  is  irresistible  that  such  conveyance  was 
intended  to  defeat  creditors,  and  is  there- 
fore fraudulent."  In  Norton  t.  Norton,  5 
Cush.  624-528,  this  is  the  language  of  the 
opinion:  "The  conveyance  of  property  by 
way  of  gift  by  one  deeply  in  debt,  if  there- 
by he  becomes  incapacitated  to  pay  his 
debts,  is  i^Uy  fraudulmt  as-to  his  ened- 
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Itora;  and  if  in  tiM  present  oaae  Bueh  should 
be  found  to  haTe  been  the  &et  as  to  the  etr- 
oimatances  attending  this  ocmT^anee,  It 
be  deemed,  in  law,  fraudulent,  thon^ 
no  Bueh  fraudulent  int^tion  existed  In  the 
mind  of  the  grantor;  he  not  properly  oonild- 
erI!og  die  amount  of  his  indd>tedness  or  the 
extent' of  hia  assets."  In  WinekwMr  t. 
Okarter,  12  Allen,  606-609,  Chief  Justice 
Bigelov  refers  to  a  foundation  for  an  ut- 
ferenoe,  as  distingoiahed  from  proof  of  an 
express  intent  to  defraud.  These  are  his 
words:  "Whenever,  therefore,  no  actual 
fraud  or  express  intent  to  hinder  and  delay 
creditors  is  proved,  it  is  neoessary  to  show 
that  a  grantor  at  the  time  of  makmg  a  vol- 
untary couT^noe,  was  indcMed  his 
proper  means  of  payment  remaining  after 
the  conveyance,  in  order  to  lay  the  founda- 
tion for  the  inference  that  it  was  made  with 
a  fraudulent  design."  Chief  Justioe  Morton, 
in  Oool;  v.  HolJmoh,  146  Ifass.  66,  14  N.  S. 
943,  usea  this  language:  "If  made  when  a 
person  is  deeply  indebted,  it  furnishes  prima 
fade  evidence  of  fraud ;  but  this  may  be  re- 
butted or  controlled,  and  the  question  of 
fraud  is  not  one  of  law,  but  of  fact  for  the 
jury."  If  the  facts  proved  are  prima  facie 
evidence  of  fraud,  the  jury  should  be  in- 
structed to  return  a  verdict  accordingly^  un- 
less there  are  other  facts  which  control  the 
inference.  The  latest  case  in  this  court  is 
Gray  v.  GMae,  184  Moss.  444,  68  N.  E.  676, 
in  which  it  is  said  by  Mr.  Justice  Lathrop 
that  "the  case  therefore  falla  within  the 
ordinary  rule  that  one  who  is  deeply  in  debt, 
and  especially  when  he  is  insolvent,  and  who 
makes  a  voluntary  eonvqvnoe  whieh  takes 
property  away  frran  hia  creditors,  is  pre- 
sumed to  intend  the  natural  eonsequenccB 
of  his  aet,  which  is  to  hinder  and  delay  his 
creditors."  See  also  Bullaird  v.  Briggs,  7 
Pidc.  S33-637,  10  Am.  Dee.  292;  Jaqvith  v. 
MoMachuaetts  Baptist  OonvmtUm,  172 
Mass.  430,  52  N.  E.  S44. 

The  question  whether  a  conveyance  wsb 
made  with  an  intent  to  hinder,  delay,  defeat, 
or  defraud  creditors,  in  this  commonwealth, 
is  primarily  a  question  of  fact;  but  such 
facts  as  appear  in  this  case  are  prima  facie 
evidence  of  the  intent,  which,  uncontrolled, 
calls  for  a  legal  inference  that  the  intent 
odsts.  The  decision  of  the  question  in  a 
ease  of  this  kind  does  not  depend  upon  the 
edstence  or  nonexistenoe  of  moral  turpitude 
on  the  part  of  the  grantor,  but  upon  an  un- 
justifiable purpose  to  deprive  creditors  of 
their  legal  rights.  Nor  Is  it  important  that 
this  should  he  the  primary,  active,  controlling 
purpose.  It  is  enough  if  it  is  one  of  the 
purposes  whieh  waa  entertained,  either  dl- 
teocly  or  ae'inoidental  to  a  more  aetfve  pur- 
66  h.  R.  A. 


pose.  The  presumption  that  one  intends  the 
natural  oonaequenoes  of  his  acts,  under 
known  conditions,  is  usually  the  controlling 
principle,  in  its  application  by  courts  and 
juries  to  such  cases. 

The  presiding  jnatioe  found  that  tiie  par- 
ties acted  with  an  honest  intention,  and  that 
neither  Mr.  Thompson  nor  Mrs.  Thompscm 
had  any  purpose  of  cheating  tiieir  endftors. 
This  must  be  held  to  mean  that  they  thought 
tlieir  aet  was  morally  ri^t,  and  that  ^ey 
had  no  desire  or  active  purpose  ultimately 
to  leave  the  creditors  unpaid.  But  they  knew 
of  the  grantor's  insolvency,  of  whi<di  the  at- 
torney who  made  t^e  papers  was  ignorant, 
and  they  knew  that  his  indebtedness  wo 
very  large,  and  that  this  was  substantially 
all  of  his  property.  Th^  knew  that  this 
conveyance,  if  given  effect,  would  put  it  out 
of  the  power  of  any  creditor  to  appropriate 
any  of  this  proper^  to  the  payment  of  hia 
debt.  The  further  finding  that  they  had  no 
"intention  or  purpose  of  hindering,  delay- 
ing, or  defrauding  any  creditor  of  Mr. 
Thompson,  but  the  purpoee  was  to  preserve 
the  property  from  the  threatened  foreclosure 
for  those  interested  therein^"  taken  in  con- 
nection with  the  other  findings  of  fact,  must 
be  held  to  relate  to  the  active,  controlling 
motive  under  which  they  acted,  and  not  to 
an  intent  and  purpoee  which  must  be  found 
incidentally  to  exist,  from  the  facts,  and 
from  the  inevitable  consequences  of  their 
act,  of  which  they  had  full  knowledge.  These 
facta  were  entirely  uncontrolled  1^  any  other 
findings.  They  are  evidence  whidi,  in  law, 
pointo  to  a  necessary  oonclusion  as  a  Iqial 
inferenoB,  unless  they  are  met  by  ooatrolling 
facts.  We  are  of  opinion  t^t  tbey  show  a 
purpose  and  intention  which  were  legally 
fraudulent,  aIthou|^  they  are  not  aeoom- 
panied  by  moral  turpitude,  nor  the  desire 
or  intention  that  the  ultimate  result  should 
be  harmful  to  the  creditors.  The  deed  must 
be  set  aside  as  fraudulent. 

We  already  have  seen  that  this  would 
leave  the  widow  with  her  right  of  dower  un- 
afl'ected  by  the  release  which  she  executed 
in  connection  with  her  husband's  deed.  But 
the  will  of  her  husband  cuts  off  her  right  of 
dower,  and,  having  accepted  its  provisions, 
she  cannot  now  have  her  dower  set  out  to  her. 
She  might  have  waived  its  provisions  and, 
if  she  had  done  so,  she  would  have  .been  en- 
titled to  dower.  Pub.  Stat.  chap.  127, 
Si  18-20;  Barnard  v.  Fall  Biv«r  8av.  Bamk» 
135  Maas.  326;  Oeoter  T.  Oodman,  148  Mass. 
421,  10  N.  E.  617. 

In  the  seoottd  suit  the  miry  iMl  &e,  KU 
dismissed.  In  the  first  suit  thers  wiU  be 
a  decree  for  the  pUUntiff. 

So  ordered.  >  > 
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James  A.  BAILEY,  Jr.,  Trustee  for  William 

V. 

Ida  S.  DILLON. 


.Mass.. 


1.  A  Itvabaad  smA  wife  mmr*  In  eom- 
templatlon  of  m  ■epmrmtlomt  enter  In- 
to nn  aspeementf  through  the  interren- 
tloD  of  n  trustee,  as  to  the  wife's  support, 
which,  durlDg  the  contlanonce  of  the  separa- 
tloD,  the  husbaod  may  have  speclflcallj  en- 
forced If  It  Is  fiilr  aad  reasonable  and  free 
from  frand  and  concealment 

S.  A  mnn  wbo,  In  eontemplatton  of  • 
sepmrntlon  from  his  wife,  entered  Into 
an  agreement  hy  which  a  certain  amount 
was  placed  In  trust  for  her  support,  which, 
ODder  the  agreement,  was  all  that  she  was 
to  he  entttled  to,  cannot  maintain  throngb 
the  trustee  a  UII  tn  equity  to  enjoin  hNr 
from  prosecuting  an  action  fn  the  probate 
court  for  separate  support,  where  he  will  be 
able  to  avail  himself  as  fully  of  his  agreement 
In  that  court  as  he  could  In  a  court  of  equity. 

(Jane  24,  1904.) 

APPEAL  by  complainaiit  from  a  decree  of 
the  Supreaoe  Judicial  Court  for  Suffolk 
CuUnfy  disnuBaing  a  bill  filed  to  restrain 
defendant  from  prosecuting  a  petition  for 
separate  support.  Affirmed. 
The  facts  are  sta'ted  in  the  opinion. 
Mr.  Frmnk  W.  Kaaa,  for  appellant: 
The  agreement  is  valid. 
Page  t.  Trufant,  2  Mass.  159,  3  Am.  Dec. 
41;  Fom  V.  Dawe,  113  Mass.  255,  18  Am. 
Rep.  476;  Alley  v.  Winn,  134  Mass.  77,  45 
Am.  Kep.  297 ;  Winn  v.  Banford,  148  Mass. 
39,  1  L.  R.  A.  612,  18  N.  E.  677;  Grime  v. 
Borden,  166  Mass.  198,  44  N.  E.  216. 

The  right  of  a  wife  to  bring  proceedings 
in  the  probate  court  for  her  support  was 
first  given  by  chapter  205  of  the  Acts  of  the 
l^slature  of  1874.  It  is  in  the  nature  of  a 
property  right,  independent  of  the  marital 
relations,  and  applicable  to  cases  of  separa- 
-tion  and  to  cases  where  the  parties  are  liv- 
ing together. 

Bamey  t.  Tourtellotie,  138  Mass.  106; 
Bucknam  v.  Bucknam,  176  Mass.  229,  49  L. 
R.  A.  735,  57  N.  E.  343. 

It  is  for  the  benefit  of  married  women 
-that  such  an  agreement  as  this  should  he  en- 
-foroed.  The  main  purpose  of  the  agreement 
"was  to  prevent  litigation,  and  make  a  final 
settlement  of  the  drfendant's  claims  without 
delay,  expense,  or  risk  to  her.  It  is  against 
'Conscience  and  good  morals  for  her  to  break 
the  agreement.    The  agreement  constitutes 


an  equitable  defense  to  the  claim  for  sup- 
port in  tbe  proceedings  in  the  probate  court, 
but  Uie  defendant's  premises  therein  con- 
tained run  to  thia  plaintiflf,  and  he  oannot 
be  made  a  party  to  those  proeeedinga.  Only 
the  person  to  whom  the  promise  is  made  oan 
set  up  the  agreement. 

Eaohange  Bank  v.  Bice,  107  Mass.  37,  9 
Am.  Rep.  1 ;  MarBtan  t.  Bigelow,  150  Mass. 
46,  6  L.  R.  A.  43,  22  K.  E.  71;  Borden 
Boardman,  1S7  Mass.  410,  32  K.  E.  469. 

Even  if  it  is  hold  that  the  husband  has 
the  right  to  set  up  Uie  agreement  aa  a  de- 
fense in  the  probate  coi^  both  remedies 
are  open  to  him,  and  this  bUl  may  be  main- 
tained. 

Nmo  York.  V.  H.  B.  B.  Co.  Martin, 
1S8  Mass.  313,  33  N.  E.  078;  Firat  Not. 
BatOi  y.  Ball,  170  Mass.  S26,  49  N.  E.  917 ; 
Cook  r.  BMuinUon,  173  Mass.  125,  59  N. 
E.  676;  Perguaon  y.  Jackson,  180  Mass.  067, 
62  N.  E.  966. 

Mr.  TraMoin  S.  KMsaltlxa,  fw  sppel- 
lee: 

The  defraiae  oi  this  alleged  agreement 
which  tiie  trustee  for  the  benefit  of  William 
Dillon  obtained  by  some  means  from  the 
wife  of  William  Dillon,  if  it  has  any  valid- 
ity, can  bo  heard  and  determined  in  the  suit 
in  the  probate  eonrt. 

Fuller  V.  CadwOX,  6  Allen,  fiOSj  Payoon  T. 
Lamaon,  134  Mass.  593,  45  Am.  Rep.  3^; 
Freeman  v.  Carpenter,  147  Mass.  23,  16  N. 
E.  714. 

The  agreement  by  which  a  separation  was 
purchased  by  tbe  husband,  ^nd  a  release  to 
him  for  her  support  "for  all  time  here- 
after," is  illegal,  against  public  polity,  and 
void. 

2  Kent,  Com.  177 ;  8t.  John  v.  8t.  John,  11 
Ves.  Jr.  531;  Worrall  v.  Jacob,  3  Meriv. 
268;  Beach  r.  Beach,  2  Hill,  260,  38  Am. 
Dec.  584. 

Morton,  J.,  delivered  the  opini(Hi  of  the 

court: 

Thia  cose  comes  here  on  appeal  by  the 
plaintilF  from  a  decree  sustaining  the  de- 
fendant's demurrer  and  dismiBsing  the  bill. 
The  bill  is  brought  by  the  plaintiff  on  be- 
half of  and  for  the  benefit  of  one  William 
Dillon,  husband  of  the  defendant,  to  enforce 
a  separation  agreement  entered  into  between 
the  defendant  and  her  husband  through  the 
intervention  of  the  plaintiff  as  trustee.  The 
agreement  is  dated  July  30,  1903,  and,  after 
reciting  that  the  defendant  has  left  her  hus- 
band without  his  consent,  and  threatens  pro- 
ceedings for  her  support,  and  that,  to  avoid 


Nora. — ^As  to  validity  of  separation  agree- 
ment between  husband  and  wife,  Including 
agreements  as  to  property  rights,  see  also,  In 
this  series,  Winn  v.  Sanford,  1  L.  R.  A.  612, 
«nd  note;  Clarfc  v.  Posdick,  6  L.  R.  A.  182,  son,  54  I^.  B.  A.  564. 
46  L.  R.  A. 


and  not«,*  Gslusha  v.  Galasha,  6  L.  R.  A.  48T, 
and  note;  Blank  v.  Nohl.  18  L.  R.  A.  850 ;  Hen- 
derson r.  Henderson,  48  L.  R.  A.  766 ;  Baum 
v.  Baam.  63  L.  R.  A.  660;  and  Foots  T.  Nlcfcer- 
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Buch  proceedings  and  make  full  and  final 
provision  for  her  support,  the  said  William 
has  placed  in  the  plaintiff's  hands  the  sum 
of  $500,  and  two  promissory  notes,  of  $260 
each,  which  are  to  be  collected,  and,  with 
the  $500,  paid  over  to  the  defendant,  pro- 
vides, evidently  in  consideration  of  the  pay- 
ment thus  to  be  made,  that  the  defendant 
will  not,  amongst  other  things,  make  any 
further  claim  on  him  for  support.  The  bill 
alleges  that  the  plaintiff  has  paid  over  to 
the  defendant  the  $500,  and  that  he  and  the 
said  William  have  folly  performed  all  things 
in  said  agreement  contained  to  be  by  them 
perlonaed,  but  that  tlie  defendiuti,  in  viola- 
tion of  her  agreement,  has  instituted  pro- 
oeedings  in  the  probate  court  for  the  county 
of  Suffolk  to  compel  the  defendant  to  eon- 
tribute  further  to  her  support.  The  grounds 
of  demurrer  are  that  the  bill  does  not  state  a 
ease  for  equitable  relief,  and  Uiat  the  mat- 
ter can  and  should  be  heard  and  determined 
in  the  probate  court.  Copies  of  the  agree- 
ment and  of  the  petition  filed  by  the  defend- 
ant in  the  pnrimte  court  are  annexed  to  the 
bill.  The  latter  implies  that  a  separation 
took  place,  and  alleges,  in  substance, 
amongst  otJier  things,  an  offer  to  return. 
The  bill  does  not  set  out  the  circumBtanoes 
under  which  the  agreement  was  entered  in> 
to,  (w  that  a  separation  had  taken  place,  or 
tluit  the  agreement  was  made  in  etmtempla- 
tion  of  an  immediate  separation  whidi  took 
place  and  still  continues,  and  it  does  not 
dei^  the  allegation  in  the  defendant's  peti- 
tion to  the  probate  court  of  an  offer  to  re- 
turn. But  if  such  all^ations  are  necessary 
in  order  to  enable  him  to  maintain  it,  the 
pluntiff,  although  an  opportunity  was  giv- 
en him  to  amend  his  bill,  and  he  did  not  do 
so,  now  desires  an  opportunity  to  amend  the 
bill  by  alleging  that  the  agreement  was 
made  in  contemplatim  of  an  immediate  sep- 
aration, and  that  such  separation  took  place 
and  still  oontinues,  and  by  denying  that 
there  has  been  an  offer  to  Tetum>  We  as- 
sume that  such  amendments  would  be  al- 
lowed, and  tiierefore  proceed  to  deal  with 
the  case  as  if  the  bill  had  been  thus 
amended,  though,  from  the  statement  in  the 
agreement  that  the  defendant  had  left  her 
husband  without  his  oonsent,  it  might,  per- 
haps, be  fairly  inferred  that  they  were  liv- 
ing separate  and  apart  at  the  time  when  the 
agreement  was  entered  into,  and  that  the 
separation  still  cWitinues. 

The  defendant  contends  that  the  agree- 
ment is  against  public  poli<7  and  void.  But 
similar  agreements  have  often  been  upheld 
and  enforced,  and  it  is  too  late  now  to  ques- 
tion their  validity.  Page  v.  Trufant,  2 
Mass.  l.')9,  3  Am.  Dec.  41 ;  Foot  v.  Davis,  113 
Mass.  256,  IS  Am.  Rep.  476;  Alley  v.  Winn, 
134  Mass.  77,  45  Am.  Rep.  297;  TTuin  v. 
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Sanford,  148  Mass.  39,  1  L.  R.  A.  612.  IS 
X.  E.  677;  Grime  V.  Bordon,  166  Mass.  198, 
44  N.  E.  216;  Walker  v.  Walker,  9  Walt 
743,  10  L.  ed.  814;  Gahuha  v.  Oahuha,  116 
N.  Y.  635.  6  L.  R.  A.  487.  15  Am.  St.  Rep. 
453,  22  K  £.  1114;  WiUon  v.  Wilaon,  1  H. 
L.  Cos.  638;  Oibhs  v,  Harding,  L.  R.  8  Eq. 
400;  WiUotir  t.  Uushett,  3  Bam.  ft  Ad.  743. 
The  defendant  was  not  obliged  to  enter  into 
the  i^preement.  If  the  facts  warranted  her 
In  so  doing,  she  could  have  filed  a  libel  for 
divorce,  or  brought  a  petition  for  separate 
support,  aa  she  has  now  done ;  but  she  did 
not  do  either.  Instead,  she  entered  into  the 
ngreemoit  in  question.  She  did  thi«  freely 
and  voluntarily,  f<Mr  aught  that  appears; 
and  we  see  no  reason  why,  as  a  matter  of 
public  policy,  she  should  not  ba  bound  by  it, 
if  otherwise  valid,  so  long,  at  leasts  as  the 
separation  oontinues.  What  circumstanoes, 
if  any,  will  absolve  her  from  the  obligotiona 
of  the  contract,  is  not  before  us.  and  need 
not  now  be  considered.  Neither  do  we  see 
any  valid  reason  why.  if  the  husband  and 
the  trustee  have  done  all  that  they  were  to 
do  under  the  agreement,  and  the  separation 
still  continues,  the  husband  is  not  entitled, 
in  equity,  to  have  it  specifically  performed 
by  the  defendant,  and  to  have  her  eujmned 
from  prosecuting  her  petition  in  the  probate 
court,  if  he  cannot  avail  himself  of  the 
agreement  as  fully  and  effectually  in  the 
proceedings  that  have  been  instituted  by  her 
in  that  court  as  in  a  suit  brought  by  him  to 
enforce  its  spedfie  performance.  There  is 
nothing  in  the  nature  d  the  contract  or  in 
the  relations  of  the  parties  inconsistent 
with  such  relief.  In  the  leading  case  of 
WOkm  v.  Wilaoti  (1848)  I  H.  L.  Cas.  538, 
the  husband  was  cmnpelled  to  specifically 
perform  the  agreement  by  executing  it, 
which  he  had  refused  to  d<^  and  was  re- 
strained from  causing  the  suit  which  Ua 
wife  had  instituted  in  tiie  ecdetiastieal 
court  for  a  nullity  of  the  marriage  to  be 
prosecuted  by  her.  See  also  Hunt  v.  Hunt 
(1862)  4  De  G.  F.  &  J.  221.  In  WitUam* 
V.  Baily,  L.  R.  2  Eq.  731,  734,  it  is  said  tiiat 
deeds  of  separation  are  perfectly  valid,  and 
can  be  enforced  against  the  wife.  And  in 
Beaant  v.  IVood,  L.  R.  12  Ch.  Div.  605,  an 
injunction  was  issued,  restraining  the  wife 
from  suing  for  a  restitution  of  conjugal 
rights.  Such  contracts  do  not  stand,  how- 
ever, upon  the  same  footing  in  all  respects 
as  ordinary  contracts;  and  courts  of  equity 
will  not  enforce  them,  especially  against  the 
wife,  unless  they  are  free  from  fraud  and 
coercion,  and  are  fair  and  reasonable.  Hen- 
dricks V.  Isaacs,  117  N.  Y.  411,  6  L.  R.  A. 
569,  15  Am.  St.  Rep.  524,  22  N.  E.  1029; 
Hangerford  v.  Hungerford,  161  N.  Y.  550, 
56  N.  E.  117;  Button  v.  Button,  30  Ind. 
452;  Stoitzer  v.  Sviitter,  2(1  Gratt.,574; 
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Randall  v.  Randall,  37  Mich.  563;  Daniels 
V.  Daniels,  9  Colo.  133,  10  Pac,  667;  1 
Bishop,  JVlarr.  Div.  &.  Sep.  §  1280.  But  the 
probate  courts  are  not  courts  of  general 
equity  jurisdiction.  They  have  equity  juris- 
dietion  only  in  those  cases  where  it  is  ex- 
pressly conferred  upon  them,  and  except  in 
such  cases  their  rules  of  evidence  and  of 
property  are  the  same  as  those  which  govern 
courts  of  common  law.  Sailings  v.  Rich- 
mond, 5  Allen,  189,  192,  81  Am.  Dec.  742. 
Neither  does  the  statute  in  regard  to  eqaita- 
ble  defenses  apply  to  probate  courts.  Rev. 
laws,  chap.  173,  SI  28,  32.  It  n,  however, 
«xpreaBl7  provided  tliat  in  reference  to  peti- 
tions of  married  women  for  separate  sup- 
port "the  provisions  of  §S  14,  29,  and  31  of 
chapter  152  shall  apply  ...  so  far  as 
appropriate."  Kev.  Laws,  chap.  153,  S  35. 
Section  20,  above  referred  to,  provides,  to 
reference  to  matters  of  divorce,  that  "the 
superior  court  may,  if  the  course  of  pro- 
ceedings is  not  specially  prescribed,  hear  and 
determine  all  matters  coming  within  the 
provisions  of  this  chapter  according  to  the 
course  of  proceedings  in  ecclesiastical  courts 
or  in  courts  of  equity."  According  to  this, 
the  probate  courts  have  full  equity  powers 
in  regard  to  petitions  for  separate  support; 
and  we  think,  therefore,  that  the  plaintiff 
can  avail  himself  of  the  agreement  as  fully 
and  effectually  in  the  proceedings  in  the 
probate  court  as  he  could  in  this,  and  that 
the  remedy  thus  afforded  is  adequate  and 
complete.  In  Bilverman  v.  SHvemum,  140 
lilass.  MO,  5  N.  E.  689,  it  was  held  that  an 
agreement  between  the  husband  and  -  the 
-wife  whereby  she  released  him  from  all 
claim  for  her  support  was  not  a  bar  to  a  pe- 
tition by  her  under  Pub.  Stat.  1882,  chap. 
147,  8  33.  But  this  was  on  the  ground  that 
the  contract,  having  been  entered  into  di- 
rectly between  the  husband  and  wile,  was 
void.  In  tbe  present  case  the  agreement 
was  betwem  Uie  wife  and  a  trustee.  In 
SulHnga  r.  Biohmond,  supra,  it  was  held 
that  an  antenuptial  contract  did  not  op- 
erate as  a  bar  to  a  claim  by  the  widow  in 
the  probate  court  to  a  distributive  share  of 
her  husband's  estate.  This  was  on  tbe 
ground  that  the  remedy  of  those  claiming 
under  tbe  contract  was  in  equity,  and  the 
probate  court  had  no  power  to  enforce  tbe 
contract, — an  objection  whicb,  as  we  have 
seen,  does  not  apply  to  proceedings  Insti- 
tuted by  the  wife  in  t^e  probate  court  for 
*  separate  support.  It  is  plain  that,  not- 
withstanding the  agreement  is  between  the 
wife  and  the  trustee,  the  plaintiff  can  avail 
himself  of  it  in  defense  of  the  proceedin;^ 
in  the  probate  court.  Alley  v.  Wmn,  134 
Mass.  77,  45  Am.  Bep.  297.  And  if  the 
agreement  was  understandingly  entered  into 
by  her,  and  is  free  from  fraud  and  eoerclcm, 
06  L.  R.  A. 


and  is  fair  ami  reasonable,  and  the  parties 
are  still  living  separate  and  apart,  we  do 
not  see  why  it  should  not  operate  as  a  bar 
to  the  proceedings  instituted  by  her  in  the 
probate  court.  See  Squires  v.  Squires,  S3 
Vt.  208,  38  Am.  Rep.  668.  What  the  effect 
of  a  bona  fide  offer  to  return  on  her  part 
would  be  is  not  before  us,  and  is  not  neces- 
sary now  to  cimsider. 
Decree  dismissing  hill  affirmed. 


Patrick  H.  KELLY 

V. 

City  of  BOSTON,  Appt. 


(. 


.Uaas. 


That  a  portion  of  «  city  bvildlnv  la  de- 
voted to  the  honslnar  of  ■ever«l  of 
the   exeentlTe   icpartmeata  f»f  the 

cltr»  such  aa  the  water  departmuit,  col- 
lector, and  street  snperlntendent,  which  col- 
lect mone;  for  tbe  city,  does  not  take  It  oat 
of  the  rule  that  the  municipality  Is  not  liable 
for  the  negllKence  of  those  to  whom  are  In- 
trusted tbe  care  and  custody  of  bolldlngs 
used  ezelttsively  for  tbe  perfonnaace  of  da- 
tles  Imposed  npim  the  mnnlelpalltj  bj  stat- 
ute. 

(June  22,  1004.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Suffolk  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover  damages  for  injury  to  plaintiff's  prop- 
erty through  the  alleged  negligence  of  de- 
fendant's employees.  Reversed. 
The  facts  are  stated  in  tbe  opinion. 
Mr.  PlilUp  KlfAols,  for  appellant: 
A  municipal  corporation,  being  merely  a 
political  subdivisitm  of  the  state,  is  not 
ordinarily  responsible  for  the  negligence  of 
persons  in  its  employment. 

Riddle  V.  Locks  &  Canals,  7  Mass.  169,  6 
Am.  Dec.  35;  Hafford  v.  New  Bedford,  16 
Gray,  297;  Rill  v.  Boston,  122  Mass.  344, 
23  Am.  Rep.  332;  Tindley  v.  Salem,  137 
Mass.  171,  60  Am.  Rep.  289. 

The  fact  thai  the  city  or  town  acted  vol- 
untarily is  no  ground  for  holding  it  liable. 

Fisher  v.  Boston,  104  Mass.  87,  6  Am. 
Rep.  106;  Tindley  v.  Salem,  137  Mass.  171, 
50  Am.  Rep.  280;  Benton  v.  City  Hospital, 
140  Mass.  13,  54  Am.  Rep.  436,  1  N.  E.  836; 
Outran  T.  Boston,  151  Mass.  505,  8  L.  R.  A. 
243,  21  Am.  St.  Rep.  465,  24  N.  E.  781; 


NoTB. — As  to  liability  of  city  for  aegllgence 
In  respect  to  public  buildings,  see  also.  In  this 
series.  Solder  v.  St.  Paul,  18  L.  R.  A.  151 ; 
Rarron  v.  Detroit,  19  L.  It.  A.  452 ;  Shields  v. 
Durham,  30  L.  H.  A.  293 ;  Long  v.  Elberton, 
46  L.  R.  A.  428;  Gray  v.  GrlSlD,  61' L.  R.  A. 
131 :  Uttle  Holyoke.  B2  L.  R.  A.  417 ;  and 
Fox  v.  Philadelphia,  66  U  fi.  A.  214.  . 
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McManuB  v.  Weston,  164  Mass.  263,  31  L. 
R.  A.  174.  41  N.  E.  301 ;  MahoMjf  T.  BoatOn, 
171  Mass.  427,  50  N.  E.  939. 

The  fact  that  the  superintendent  of  public 
buildings  was  appointed  by  the  mayor  does 
not  make  hiin  in  any  sense  a  priTate  agent 
of  the  dty. 

Figher  t.  Boaton,  104  Mass.  87,  6  Am. 
Sep.  196;  Haskell  v.  New  Bedford,  108 
Mass.  208 ;  Henneaseif  v.  New  Bedford,  163 
Mass.  260,  26  N.  E.  990. 

The  superintendent  of  streets  it  a  pablic 
officer. 

Frince  v.  Lynn,  149  Mass.  193.  21  N.  E, 
296;  Hennessey  v.  New  Bedford,  153  Mass. 
260,  26  K.  E.  999;  MoOann  v.  Waltham, 
163  Mass.  344,  40  N.  E.  20;  Jensen  t.  Wat- 
thorn,  166  Mass.  344,  44  N.  E..339;  Taggart 
V.  Fall  Bioer,  170  Mass.  326,  49  N.  E.  622; 
Murphy  T.  Keedham,  176  Mass.  422,  67  N. 
E.  689. 

The  city  collector  is  also  a  public  officer. 

Bossire  r.  Boston,  4  Allen,  67 ;  Dunbar  v. 
Boston,  112  Haas.  76;  Alger  r.  Batton,  119 
Mass.  77. 

For  negligence  In  the  management  of  its 
city  hall  a  city  is  not  liable. 

Eastman  v.  Meredith,  36  N.  H.  284,  72 
Am.  Dec.  302;  Oliver  v.  Worcester,  102 
Mass.  497,  3  Am.  Rep.  486;  Worden  t.  New 
Bedford,  131  Mass.  23,  41  Am.  Rep.  186. 

Incidental  private  gain  is  not  enough  to 
make  a  city  liable  for  negligence. 

Benton  v.  City  Hospital,  140  Mass.  13,  64 
Am.  Rep.  436,  1  N.  E.  836;  Curran  v.  Bos- 
ton, 151  Mass.  605,  8  L.  R.  A.  243,  21  Am. 
St.  Rep.  465,  24  N.  E.  781;  MoGann  v.  Wal- 
tham, 163  Mass.  344,  40  N.  E.  20;  Taggart 
T.  FaU  River,  170  Mass.  326,  49  N.  E.  622 ; 
Mahoney  v.  Boston,  171  Mass.  427,  50  N.  E. 
039 ;  Murphy  v.  Needhmn,  176  Mass.  422,  67 
N.  E.  689. 

If  plaintiff  could  not  recover  for  personal 
injuries,  the  facts  that  in  this  case  prop- 
erty was  injured,  and  that  the  injury  was 
the  result  of  misfeasance,  and  took  place 
fnitaida  the  limits  of  the  city's  premises,  do 
not  alter  the  law. 

Waldron  v.  Haverhill,  143  Mass.  583,  10 
N.  E.  481;  Clark  v.  Boston,  146  Mass.  43, 
14  N.  E.  705;  Howard  v.  Worcester,  163 
Mass.  426,  12  L.  R.  A.  160,  26  Am.  St.  R^. 
651,  27  N.  E.  n. 

Mr.  Fatriek  H.  Kelly,  in  propria  per- 
sona: 

The  prosecution  by  the  defendant  of  the 
busincBs  of  supplying  water  to  the  inhab- 
itants of  Boston,  and  installing  the  said  de- 
partment in  the  city  hall  building;  com- 
pelling all  people  to  go  to  the  said  building 
to  pay  the  defendant  money  due  it  for  sew- 
er assessments  and  water  bills ;  and  placing 
the  office  of  superintendent  of  ferries  ajid 
sewers  in  said  tnty  hall  building, — eadi  sub- 
66  L.  R.  A. 


jects  the  defendant  to  the  same  rules  of  law 
as  would  govern  its  ownership  by  a  private 

individual. 

Merrimack  River  8av.  Bank  v.  Lowell, 
162  Mass.  656,  10  L.  R.  A.  122,  26  N.  E.  97; 
Stock  V.  Boston,  149  Mass.  410,  14  Am.  St. 
Rep.  430,  21  N.  E.  871;  Curtis  v.  KUey,  153 
Mass.  123,  26  N.  E.  421;  Hiwon  t.  LowOk 
13  Gray,  69. 

When  property  is  used  by  a  town  princi- 
pally for  public  purposes  under  the  author- 
ity of  the  law,  but  incidentally  and  in  part 
for  profit,  the  town  is  liable  for  n^ligence 
in  the  management  of  it. 

Neff  V.  Wcllesley,  148  Mass.  487,  2  L.  R. 
A.  500.  20  N.  E.  111. 

It  was  no  part  of  the  duty  of  the  super- 
intendent of  buildings  to  remove  snow  frtun 
the  roof  oi  the  city  hall  building,  or  any 
other  building;  so  that  if  he,  with  men  em- 
ployed by  him,  had  charge  of  the  work  at 
the  time,  the  defendant  would  be  still  liable, 
as  he  acted  as  its  agent. 

Hawks  V.  Charlemont,  107  Mass.  414; 
Deane  v.  Randolph,  132  Mass.  476;  Bates  t. 
Westborough,  16rMaBB.  183,  7  L.  R.  A.  166, 
23  N.  E.  1070. 

lAtbrop,  J.,  delivered  the  opinion  of  the 
court: 

It  is  familiar  law  that,  if  the  city  ball 
was  used  exclusively  for  the  performance  of 
duties  imposed  upon  the  defendant  by  stat- 
ute, this  would  exempt  the  city  from  liabil- 
ity for  the  negligence  (A  those  to  whom  the 
care  and  custody  of  the  building  were  in- 
trusted; and  plaintiff  seeks  to  hold  the  de- 
fendant liable  principally  upon  the  ground 
that  a  portion  of  the  building  was  occupied 
by  the  water  department,  the  city  collectix-, 
and  the  superintendrat  of  streets,  who  has 
charge  of  several  divisions,  including  the 
ferry  division  and  the  sewer  division.  The 
agreed  facta  state  that  the  city  hall  waa 
erected  under  authority  of  the  Qeneral  Stat- 
utes, and  belongs  to  the  defendant;  that  it 
is  used  for  the  meetings  of  the  ^ty  eounril, 
and  for  offices  of  the  various  municipal  de- 
parbments.  The  agreed  facts  further  state 
that  none  of  the  above-named  departments — 
meaning  the  water  department  and  those 
mentioned  in  connection  therewith — pay  any 
rent  for  the  use  of  their  rooms  in  the  dty 
hall.  The  argument  for  the  plaintiff  is  that, 
because  of  this  occupation  by  several  depart- 
ments which  collect  money  lor  the  city,  the 
defendant  is  liable,  as  any  private  person. 
But  no  case  has  gone  to  this  extent.  All  of 
the  departments  mentioned  are  strictly  mu- 
nicipal departments  of  the  city,  and  must  be 
housed  by  the  city.  The  only  cases  in  which 
a  city  has  been  held  liable  on  account  of  the 
occupation  oi  a  city  ball  is  where  it  lets  a 
substantial  portion  of  it  for  hi^.  and  a  per- 
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son  invited  to  a  private  entertainment  is  in- 
jured by  a  defect  therein.  Oliver  v.  Wor- 
cester, 102  Mass.  480,  3  Am.  Rep.  485; 
Warden  v.  New  Bedford,  131  Mass.  23,  41 
Am.  Bep.  185;  Little  v.  Holyoke,  177  Mass. 
114.  52  L.  R.  A.  417,  58  N.  E.  170.  This  is 
not  so  in  the  case  before  us. 

It  ib  not  a  correct  proposition  of  law  tfaat, 
because  a  city  derives  some  incidental  gain 
and  advantage  from  the  use  of  a  public 
building,  the  city  is  therefore  responsible. 
Thus,  in  Curran  v.  Boston,  151  Mass.  505, 
8  L.  R.  A.  243,  21  Am.  St.  Rep.  465,  24  N. 
E.  781,  it  was  held  that  the  defendant  was 
not  liable  for  personal  injuries  occasioned  to 
an  inmate  of  its  house  of  industry  by  the 
negligence  of  the  officers  and  servants  em- 
ployed  by  the  board  of  public  institutions  to 
administer  its  affairs,  although  at  the  time 
8U(^  inmate  was  engaged  in  labor  from 
which  the  city  derived  a  profit.  And  in  Mo- 
Cann  v.  Wattham,  ltl3  Mass.  344.  40  N.  E. 
20.  the  defendant  was  held  not  to  be  liable 
for  the  negligence  of  its  superintendent  of 
streets,  though  the  city  derived  some  benefit. 
See  also  Taggart  v.  Fall  River,  170  Mass. 
325,  49  N.  £.  622;  Mahonesf  v.  Boston,  171 
Mass.  427,  50  N.  E.  939 ;  Murphy  v.  Heed- 
ham,  176  HasB.  422,  67  N.  E.  689. 


It  is  true  that  a  city  has  been  held  liable 
for  the  neglig^t  acts  of  an  employee  of  the 
water  department,  whereby  a  person  who 
has  a  contract  with  the  city  to  supply  water 
to  him  is  injured ;  but  this  is  l>ecaiise  of  the 
contract  to  supply  water,  and  for  no  other 
reason.  Stock  v.  Boston,  149  Mass.  410,  14 
Am.  St.  Rep.  430,  21  N.  E.  871 ;  MerHmaok 
River  Sav.  Bank  v.  Lowell,  152  Mass.  656, 
660,  10  L.  R.  A.  122,  26  N.  E.  97.  But  it  by 
no  means  follows  that,  because  the  cit^  hall 
is  in  part  occupied  by  the  water  department, 
the  city  is  liable  in  this  case.  The  same  re- 
marks apply  to  the  sewer  department  and 
the  other  departments  mentioned. 

It  is  not  contended  that  the  city  hall  is 
not  a  municipal  building  because  it  was 
built  under  a  statute  which  allowed  the  city 
to  build  it,  rather  than  under  a  compuls(»ry 
statute.  Nor  could  it  be  so  contended  since 
the  case  of  Tindley  t.  Salem,  137  Mass.  171, 
50  Am.  Rep.  289.  See  also  Fisher  v.  Bos- 
ton, 104  Mass.  87,  6  Am.  Rep.  196;  Benton 
V.  City  Hospital,  140  Mass.  13,  54  Am.  Rep. 
436,  1  N.  E.  836;  JfoCann  v.  Walthom,  163 
Mass.  344,  40  N.  E.  20;  Taggart  v.  Fall 
River,  170  Mass.  325,  40  N.  E.  622;  Murphy 
V.  Needham,  176  Mass.  422,  57  N.  E.  680. 

Jitdgment  for  the  defendant. 


MICHIGAN  SUPREBIE  COURT. 


ANN  ARBOR  FRUIT  &  VINEGAR  COM- 
PANY 
o. 

ANN   ARBOR   RAILROAD  COMPANY, 
Appt. 

(  Mich  ) 

1.  Claiming  the  rlvbt  to  o«e  •  war  to 

which  claimant  has  a  right  as  a  way  of  ne- 
cessity Is  not  adverse,  so  as  to  ripen  Into  a 
prescriptive  tigM  which  will  ■arvlva  the  ne- 
ceaslty. 

2.  Cotttlnved  «ae  of  a  rlsht  of  war 

whtch  orlgloated  In  necessity  after  the  neces- 
sity has  ceased  does  not  become  adverse  an- 
tll  notice  of  the  adverse  claim  Is  brought 
home  to  the  owner  of  the  servient  estate. 
8.  Tlie  ovrmer  of  tbe  aervlciit  eataie 
e«BKot  be  pveavmed  to  know  that  a 
contlnned  ose  of  a  way  originating  In  neces- 
slty  after  the  necessity  has  ceased  Is  claimed 
to  be  adverse,  where  he  has  no  notice  of  the 
clreamstances  which  have  terminated  tJie 
necessity. 

4.  AdTerse  title  to  •  rl«Mt  of  war 


Nora.--ror  a  case  In  this  series  holding  tbnt 
a  way  of  necessity  Is  founded  on  an  implied 
grant,  see  Ellis  v.  Blao  Mountain  Forest  Asso. 
42  L.  B.  A.  670. 

As  to  right  of  way  of  necessity  generally, 
■ee  note  to  Ixigau  v.  Stogdale,  8  L.  B.  A.  68; 
Kiogaley  v.  Qonldsboro  Land  Impror.  Co.  S6 
66  }j.  R.  A. 


wUob  oHvlnated  Im  meoeaaltr  earn- 
not  be  fomnded  om  tbe  doetrlne  of 

eoMstmctlve  notlee;  that  Is,  that  the 
owner  of  the  servient  estate  should  have 
known  that  the  claim  to  its  use  tuid  become 
adverse,  If  be  did  not  In  fact  have  soeb 
knowledge. 

5.  A  tfraatee  of  property  whleb  1«  amtt- 
|eet  to  a  wMy  of  aeeeaaltj-  is  not 

diargeaUe  with  constructive  notice  of  claims 
to  such  way  by  prescription  In  the  records 
of  subsequent  grants  from  bis  grantor. 

(May  81,  1904.) 

APPEAL  by  deftaiduit  from  a  decree  at 
the  Circuit  Court  for  Washtenaw  Coun- 
ty in  favor  of  complainant  in  a  suit  to  en- 
join the  alleged  wrragful  closing  of  a  right 
of  way.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  AleunAer  Ih  Bmltk,  with  Mesare. 
A.  J.  Bftwyer  *  Son,  for  appellant: 

A  wiy  of  necessity  never  ripens  into  title 
by  prescriptitm. 

L.  R.  A.  S02 ;  and  RItchey  v.  Welsh,  40  L.  R. 
A.  105. 

For  a  case  holding  that  a  prescriptive  rl^t 
to  cross  land  of  another  cannot  1w  obtained 
where  tlie  right  to  cross  hss  been  exerelaed 
with  tile  permis^n  of  the  owner,  see  Atehlaon, 
T.  *  8.  F.  R.  Co.  v.  Conlon,  B8  IVR.  A.  781. 
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Washb.  Easements  A.  Servitudes,  4th  ed. 
*235;  22  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
1 103 ;  Schrimper  v.  Chicago,  if.  d  8t.  P.  It. 
Co.  115  Iowa,  35,  82  N.  W.  916;  PaWi  v. 
Pam,  84  Mich.  34(t,  47  N.  W.  610. 

Mere  u8e  of  a  private  way  over  lands  of 
another,  with  his  knowledge  and  acquies- 
cence, is  not  adverse,  unless  it  be  under  a 
claim  of  right,  and  will  not  ripen  into  a 
title. 

Bill  V.  Ragaman,  84  lad.  287. 

No  use  of  an  easement  enjoyed  by  license 
or  permission  can  form  part  of  the  prescrip- 
tive period. 

22  Am.  &.  Eng.  Enc.  Law,  2d  ed.  p.  1108. 

MMgra.  Jaaper  C.  Omtea  and  Fruk  E. 
Jomes»  for  appellee: 

From  May  25,  1S82,  we  and  ibofle  under 
whom  we  claim  have  been  continuously  us- 
ing this  crossing  adversely  to  defendant  and 
under  claim  and  color  of  title.  On  the  25th 
day  of  May,  1882,  Kling  ft  Weber  conveyed 
the  whole  of  the  property,  including  the  50- 
foot  strip,  which  had  been,  four  years  be- 
fore, transferred  to  the  railroad  company. 
It  will  be  remembered  that  this  deed,  which 
bears  date  August  5th,  1882,  is  a  conveyance 
from  their  grantee  of  the  property,  distinct- 
ly reserving  the  right  of  way  18  feet  wide 
across  the  property  conveyed,  from  the  rail- 
road tracks  to  First  utreet.  The  giving  of 
this  deed  was  a  distinct  and  unequivocal  no- 
tice to  all  the  world  that  the  grantor  was 
claiming  a  right  to  nae  the  eroesing  at  this 
point. 

5  Am.  A  Eng.  Enc.  Law,  pp.  464,  455; 
John  Sprjf  Lumber  Co.  v.  The  C.  S.  Oreen, 
76  Mich.  330,  43  N.  W.  576;  Wettktufer  v. 
Amei  (Mioh.)  10  Det.  L.  N.  150,  94  N.  W. 
«S0. 

The  posaeuion  or  use  of  any  kind  of  real 
properly  is  constructive  notioe  to  the  whole 
world  of  the  paper  title  under  which  posBes- 
sion  or  use  is  enjoyed. 

Hommel  r.  Devinney,  30  Mich.  622;  Allen 
T.  OadKeU,  SS  Mich.  8,  20  N.  W.  692 ;  Uinar 
T.  Wilson,  107  Mich.  57,  64  N.  W.  874. 

The  record  of  tlieea  deeds,  coupled  with 
our  poBseiNBion  of  the  property,  and  our  u»- 
ing  this  right  of  way  under  them,  is  not 
only  notice  to  the  defendant,  but  to  all  the 
world,  of  the  contents  of  these  deeds,  and 
all  the  rights  whidi  we  were  claiming  and 
ezerciaing  under  them. 

Bmith  V.  Oaage,  80  Iowa,  84,  8  L.  K  A. 
638,  46  N.  W.  404;  Jfoaann  T.  Welok,  100 
WiB.  142,  81  V.  W.  996;  Pugh  t.  SoMndter, 
127  Mich.  101,  86  ST.  W.  616. 

In  1883  we  publicly  proclaimed  onr  rights 
in  this  r^rd,  and  drove  vehicles  of  all 
kinds,  farmers'  wagons,  and  railroad  earn 
away  from  this  crossing,  and  for  months 
carried  on  a  controversy  which  was  little 
short  of  a  war  with  defendant's  own  agent 
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over  this  right  to  tho  exclusive  use  of  this 
crossing,  and  at  last  victoriously  drove  that 
agent  from  the  fleld.  Under  such  circum- 
stances, it  is  well  settled  that  the  use  of  a 
way  for  the  statutory  period  will  give  a  per- 
fect title  to  that  way. 

Bamee  v.  Haynea,  13  Qray,  188,  74  Am. 
Dec.  629;  Blaku  v.  Everett,  1  Allen,  248; 
Robinson  v.  Thrailkill,  110  Ind.  117,  10  N. 
E.  647. 

Use  of  a  way  of  necessity  may  be  regard* 
ed  as  adverse  rather  than  permissive. 

22  Am.  &.  Eng.  Enc.  Low,  2d  ed.  p.  1190; 
French  v.  Smith,  40  N.  J.  Eq.  381,  3  Atl. 
130;  Benedict  v.  Johnaon,  10  Ky.  L.  Bep. 
037,  42  &  W.  335;  PKtt  v.  Com,  43  Fa.  4S6; 
Miller  v.  Oarlock,  8  Barb.  153. 

A  right  of  way  over  the  railroad  com- 
pany's tracks  will  be  obtained  by  prescrip- 
tion under  audi  facts  as  appear  in  the  pres- 
ent case. 

3  Elliott,  Railroads,  1140;  Fisher  v. 
New  York  d  N.  E.  R.  Co.  136  Mass.  107; 
Oay  V.  Boston  d  A.  R.  Co.  141  Mass.  407,  6 
N*.  E.  236;  Turner  v.  Fitckburg  R.  Co.  146 
Mass.  433,  14  N.  E.  627 ;  Fitchburg  R.  Co. 
V.  Frost,  147  Mass.  118,  16  N.  E.  773; 
Prince  v.  2Vc«;  York  C.  d  H.  R.  R.  Co.  38 
N.  Y.  S.  R.  793,  14  N.  Y.  Supp.  817;  WeOt 
v,  'Northern  R.  Co.  14  Ont.  Rep.  695;  Hardy 
V.  Alabama  d  V.  R.  Co,  73  Miss.  710,  19  So. 
661. 

Having  proved  our  proper^  rights,  we 
are  entitled  to  an  injunction  to  protect  the 

same. 

Pom.  Eq.  Jur.  357;  Ball  v.  Nester,  122 
Mich.  144,  80  K.  W.  082;  Manning 
V.  Port  Bwding  B.  Co.  64  N.  J.  Eq. 
46.  S3  Atl.  802;  Ives  v.  Edison,  124 
Mich.  410,  60  L.  R.  A.  134,  83  Am.  St.  Rep. 
329,  83  N.  W.  120;  Jljfe  v.  Clark,  66  Mich. 
nm,  22  N.  W.  67;  hathrop  v.  Etsn«r,  03 
Mich.  509,  63  N.  W.  791;  Michigan  Land  dE 
Iron  Co.  Y.  Olevtiand  BawtniU  d  Lumber 
Co.  100  Mich.  164,  66  N.  W.  OSS;  Stock  t. 
■fefferson  Tiop.  114  Mich.  367,  38  L.  R.  A. 
365,  72  N.  W.  132. 

CterpMiter,  J.,  delivered  the  (^nion  of 
the  court: 

Complainant's  plant  is  situated  adjaoeat 
to  and  west  of  defendant's  railway,  between 
Liberty  and  Washingtcm  streeta,  in  the  eify 
of  Ann  Ari}or.  At  the  time  this  suit  was 
commenced,  access  was  obtained  to  com- 
plainant's property  hy  a  way  extending  horn 
that  propo-ty,  across  defendant's  right  of 
way,  to  First  street,  the  nearest  street  to 
tho  east.  Deftadant  propoaed  to  make  cer- 
tain changes  in  its  track  whidi  would  inter- 
rupt and  destroy  tiiis  way.  Cwnplalnant 
cooraieneed  this  suit,  and  in  the  court  below 
obluned  a  decree  enjoining  said  proposed  ao- 
tion.  The  case  is  appealed^  this  onirt. 
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and  the  sole  qiuBtioD  is  vlieiher  oomplain- 
ant  hoa  a  right  to  this  eaaement. 

The  iaeta  material  to  thia  decision  are  as 
foliowa:  In  1878  Phillip  Kling  and  Henry 
Weber,  owning  the  land  nov  omied  hy  oom- 
plainrat,  and  other  land,  conrqyod  the  ri^t 
of  way  to  defendant's  predeeesew.  This  left 
the  land  now  owned  by  complainant  without 
means  of  access  to  any  street,  and  the  deed 
of  the  right  of  way  to  def  en<hnt*s  predeoes- 
Bor  did  not  provide  for  any  such  means  of 
access.  It  is  assnmed  1^  both  counsel,  and 
in  deciding  this  ease  we  shall  assume  (see 
Washb. .  Easementfi,  4th  ed.  p.  268),  that 
these  facta  created  a  vbj  of  necessity  across 
aaid  right  of  way  in  favor  of  the  tnnier  of 
tbe  land  now  owned  by  complainant.  The 
way  of  necessity  thus  legally  created  came 
into  actual  existence  soon  after  the  oonvey- 
•noB  of  tbe  right  of  way,  and  since  tiiat  time 
it  has  been  used  as  a  means  of  aeoess  from 
the  street  to  the  property  now  owned  by 
complainant.  It  is  conceded,  however,  that 
Bocm  after  November  9,  1886,  the  date  of  the 
otmveyanoe  of  the  pn^erty  to  Allmendinger 
A  Sidineider,  cmnplalnant's  immediate  grant- 
ors, the  rif^t  to  tbe  use  of  this  way  as  a 
way  of  necessity  ceased,  because  (see 
Wasbb.  Easements,  4tb  ed.  p.  860),  by  tbe 
opening  of  another  street  (vix.,  Washing- 
ton street)  on  the  north,  the  then  owner  of 
tbe  property  now*  owned  by  complainant  had 
a  means  of  access  directly  tfarough  his  own 
property  to  a  highway. 

liiough  the  right  to  use  tbe  way  as  a  way 
of  necessity  ceased  in  1S86  or  1887,  it  has 
in  fact  been  used  till  the  present  time,  and 
it  is  tbe  claim  of  complainant  that  a  right 
to  use  the  same  has  been  acquired  by  pre- 
scription. If  this  is  true,  complainant  has 
a  different  right  from  that  which  was  orig- 
inally created.  The  way  which  arose  out 
of  tbe  necessity  was  limited  in  duraticm  to 
the  continuance  of  the  necessity.  Wasbb. 
Easements,  4th  ed.  p.  260.  It  would  not  be 
improper  to  describe  this  way  as  a  way  con- 
structively granted  by  defendant's  predeces- 
sor so  long  as  the  necessity  for  its  existence 
continued.  The  prescriptive  way  claimed  by 
complainant  does  not  arise  from  a  grant. 
It  arises  from  tbe  statute  of  limitations, 
and  it  is  based  upon  tbe  contention  that  for 
the  period  prescribed  by  the  statute  of  lim- 
itations— vig.,  fifteen  years — complainant 
has  used  this  -way  adversely  to  the  rights  of 
defendant.  Sucb  a  way  is  not  limited  in 
duration,  but  is  held  in  fee,  as  appurtenant 
to  the  property  now  owned  by  complainant. 

Has  complainant  acquired  by  prescrip- 
tion the  right  to  this  easement  T  It  is 
claimed  in  its  behalf  that  as  early  as  1882 
its  mediate  grantor  claimed  this  way  as  of 
right,  and  therefore  the  statute  of  limita- 
tions then  commenced  to  run.  We  do  not 
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think  this  claim  tenaUe.  At  that  time, 
and  until  after  Xovember  9,  1886»  there  was 
a  right  to  this  easement  as  an  eaaement  of 
necessity.  To  our  mind,  it  is  impossible 
that  one  having  a  right  to  a  way  as  a  way  of 
necessity  can  acquire  that  way  by  prescrip- 
tion,— at  least  wben,  as  in  this  case,  his 
uaer  does  not  exceed  his  right.  While  one 
has  the  right  to  use  an  easement  by  the 
grant  of  the  owner  of  the  servient  tene- 
ment, that  user  cannot  be  adverse.  Tbe 
acquisition  of  ownership  adverse  pos- 
seuion  or  adverse  user  necessarily  presup- 
poses that  the  true  owner  has  it  in  his 
power  to  put  an  end  to  the  adverse  holding 
or  adverse  user.  Manifestly  this  is  ncA 
the  case  when  that  owner  has  granted  the 
right  to  the  holdii^  or  user  in  question. 

In  mehing  this  conclusion,  we  have  not 
overlooked  the  fact  that  that  excellent  irork, 
the  American  ft  English  Encyclopedia  of 
Law^-see  vol.  22,  p.  1199,  of  tiie  second  edi- 
ticm— contains  this  statement:  **Use  ai  a 
way  of  necessity  may  be  regarded  as  ad- 
verse, rather  than  permissive."  In  support 
of  this  statement  are  cited  three  eases: 
French  v.  Smith,  40  N.  J.  Eq.  361,  3  Atl. 
130;  Benedict  v.  Johnson,  19  Ey.  L.  Bep. 
937,  42  S.  W.  336;  and  Plitt  v.  Cocb,  43 
Pa.  486.  It  cannot  be  contended  that  either 
the  first  or  second  of  these  authorities  sup- 
ports tbe  text.  We  will,  however,  examine 
the  third,  viz.,  Plitt  v.  Cow,  43  Pa.  486. 
The  facts  in  that  case  are  these:  Com- 
plainant purchased  a  lot  which  was  bound- 
ed on  one  side  by  a  canal  basin,  and  on  the 
other  by  a  strip  of  land  occupied  for  rail- 
way purposes,  which  separated  it  from  a 
highway.  The  land  occupied  by  the  railroad 
had  originally  belonged  to  complainant's 
grantor.  He  had  given  a  release  to  tbe  com- 
pany building  tbe  railroad  and  apparently 
reserved  the  fee.  For  twenty-five  years  com- 
plainant passed  over  this  strip  of  land  to 
go  from  the  highway  to  his  own.  The  rail- 
road fell  into  disuse,  tbe  track  was  taken 
up,  and  the  land  reverted  to  complainant's 
grantor,  who  subsequently  sold  the  same, 
either  mediately  or  immediately,  to  defend- 
ant. Defendant  commenced  to  erect  a  build- 
ing which  would  destroy  complainant's  pas- 
sageway. His  right  to  enjoin  this  project 
was  sustained;  the  court  saying  that  com- 
plainant and  the  adjacent  lot  owners,  "when 
they  purchased,  had  no  outlet  landward  ex- 
cept across  the  ground  occupied  by  the 
.  .  .  railroad  to  the  street,  nor  have  they 
had  at  any  time  since."  The  decision,  how- 
ever, was  not  put  upon  the  ground  that  com- 
plainant bad  a  way  of  necessity,  but  on  the 
ground  that  user  for  more  than  twenty-one 
years  "raises  such  a  presumption  of  right 
as  to  entitle  the  complainant  to  have  the 
ground  remain  open,"  and  also  on  the 
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ground  that  hj  the  sale  complainant's  grant- 
or "annexed  the  use  of  that  highway  to  the 
ownership  of  the  lots,  and  neither  he  nor 
any  person  under  him  can  take  it  away. 
His  case  is  like  that  of  one  who  has  sold 
lots  fronting  on  a  common  road  througli 
his  farm.  If  the  road  be  vacated,  and  the 
rights  of  the  public  ceaw,  he  may  not  close 
it  up  against  his  vendees,  for  his  grant  es- 
tops him."  It  is  to  be  observed  that  the 
right  of  access  to  a  highway  under  such 
circumstances  is  not,  strictly  speaking,  a 
way  of  necessity.  It  differs  from  a  way  of 
necessity  in  this:  That  it  does  not  cease 
with  the  necessity  for  its  existence.  Set* 
Washb.  Easements,  266.  It  cannot  be 
claimed  that  this  case  is  authority  for  the 
proposition  for  which  it  is  cited.  Under 
the  reasoning  of  that  case,  complninant's 
way  was  not  a  way  of  necessity,  and  there- 
fore it  is  not  authority  for  the  proposition 
that  use  of  a  way  of  necessity  may  be  re 
garded  as  adverse.  We  do  not  think  the 
court  intended  to  decide  that  complainant 
had  acquired  its  right  both  under  a  grant 
and  adversely  while  using  under  that  grant. 
We  think  that  decision  holds  that  the  factn 
warranted  the  conclusion  that  complainant 
acquired  his  right  either  by  adverse  pos- 
session or  by  grant.  The  learned  judge  who 
wrote  that  opinion  did  not  conceive  it  neces- 
sary to  say — what  ought  to  be  obvious — that 
these  two  conclusions  were  not  oonsistent, 
and  that  both  oould  not  at  the  same  time 
be  drawn. 

If  it  were  true,  as  we  have  held  it  ia  not, 
that  one  while  entitled  to  a  way  of  neces- 
Bity  could  also  hold  adversely  by  making  a 
claim  that  he  held  of  right,  it  would  also 
be  true,  as  we  shall  show  hereafter  in  this 
opinion,  that  this  adverse  user  would  not 
commence  until  knowledge  of  this  claim  was 
brought  home  to  the  owner  of  the  servient 
tenement.  And  in  this  case  such  a  princi- 
ple, if  there  were  such  a  principle,  would 
not  apply,  because,  as  we  shall  hereafter 
show,  tlie  owner  of  the  servient  tenement 
had  no  such  knowledge.  We  coDclude,  there- 
fore, that  the  use  of  the  way  was  not  ad- 
verse— ^that  is,  the  statute  of  limitations  did 
not  commence  to  run — until  the  right  to  use 
it  as  a  way  of  necessily  ceased.  The  ques- 
tion, then,  is  how  soon  after  that  right 
ceased  (and  it  ceased,  as  we  have  already 
shown,  soon  after  November  9,  1880)  the 
user  of  the  way  may  be  claimed  to  be  ad- 
verse. 

When  poflKBsion  is  originally  taken  by 
the  conaent  of  the  true  owner,  and  in  rec- 
ognition of  Ills  rights,  that  possefwion  does 
not  become  adverse,  and  the  statute  of  limi- 
tations does  not  commence  to  run,  until  the 
owner  knows  tliat  the  possessor  asserts  a 
hostile  claim.  In  Bt.  Jott^  t.  fieel,  122 
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Mich.  70,  80  N.  W.  987,  it  was  decided,  as 
stated  in  the  beadnote:  "The  possession  of 
one  who  enters  upon  land  under  license  from 
iinother  claiming  title,  and  who  occupies  the 
land  for  a  series  of  years,  doing  nothing  in- 
consistent with  hia  holding  as  licensee,  does 
not  begin  to  be  adverse  until  be  notifles  the 
licensor  of  a  hostile  claim-"  The  opinion 
in  that  case  quotes  with  approbation  from 
Umith  V.  Hitchcock,  38  Neb.  109,  66  N.  W. 
791 :  "Mrs.  Smith's  entry  on  this  lot  was  by 
permission  of  the  owner  of  the  legal  title, 
and  her  possession  thereafter  was  permis- 
•tive,  and  not  adverse;  nor  could  it  become 
w  until  such  time  as  she  began  to  occupy 
under  a  claim  of  right,  with  notice  of  sudt 
cla  im  brought  home  to  the  owner."  In 
Iturke  V.  Douglass,  115  Mich.,  at  page  199, 
73  N.  W.  133,  it  was  said:  'Tossesston  by 
a  vendee  under  a  land  contract  is  not  ad- 
verse until  be  has  either  complied  with  its 
terms,  or  has  in  some  way  given  notice  to 
his  vendor  or  his  assignees  that  he  claims 
to  hold  in  hostility  thereto."  See  also  1 
Cyc.  Law  &  Proc.  p.  1032,  and  numerous 
authorities  there  cited.  See  also  1  Am.  A 
^ng.  Enc.  Law,  2d  ed.  p.  798,  and  numerous 
authorities  there  cited. 

It  is  contended  that  Pugh  v.  fiohindfor, 
127  Mich.  191,  86  N.  W.  61S,  is  opposed  to 
this  rule,  and  inconsistent  with  these  au- 
thorities. There  an  ejectment  suit  was 
brought,  and  the  controversy  related  to  the 
correct  location  of  the  boundary  line  be- 
tn-een  the  parties,  which,  it  was  claimed, 
was  marked  by  an  old  fence.  There  was  evi- 
deuce  that  the  fence  was  not  on  the  true 
line;  that  it  was  built  many  years  before, 
under  an  agreement  between  the  grantors  of 
the  two  parties  that  though  used  proviritm- 
»lly  as  the  boundary  line,  it  should  be  re- 
moved to  the  true  line  when  the  same  was 
correctly  ascertained.  The  trial  court  in- 
structed the  jury  that,  if  this  agreement 
was  made,  the  possession  of  defendant  and 
his  grantors  could  not  be  adverse  until  no- 
tice was  given  to  the  opposing  party.  In 
connection  with  that  charge,  he  instructed 
the  jury  as  follows:  "The  fact  that  the 
land  on  either  side  of  the  division  line  has 
changed  hands  since  the  f^nce  was  built 
would  not  render  a  possession  adverse  sa  to 
the  subsequent  owners  which  was  not  ad- 
verse as  between  the  parties  who  built  the 
fence.  Tlie  situation  would  remain  the 
*ame  as  between  subsequent  owners,  no  mat- 
ter how  many  times  It  might  be  conveyed, 
nnlesa  some  acts  were  done  or  notice  ^rcn 
by  the  subsequent  possessors  to  change  the 
character  of  the  possession  fnnn  a  permls- 
tive  to  an  adverse  one."  It  was  held  that 
this  was  incorrect,  the  court  saying:  **If 
a  grantee  of  Mr.  Hopkins  [defsndant's  me- 
diate grantor]  was  informed^  at  the  tima 
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he  made  his  purohaae  that  the  land  he 
bought  included  all  the  land  inclosed  by 
the  fence,  and  he  entered  into  its  occupancy 
without  any  knowledge  that  Mr.  Hopkins's 
occupancy  was  permissive,  and  with  tlie  be- 
lief that  be  was  the  owner  of  the  land,  and 
with  the  intent  to  occupy  as  an  owner,  his 
intention  to  claim  the  land  might  thus  be 
shown;  and,  if  the  occupancy  in  all  other 
respects  met  the  requirements  of  an  adverse 
occupancy  for  the  requisite  time  to  acquire 
title,  we  think  it  would  be  sufficient"  If 
this  language  indicates  that  a  possession 
originating  from  an  owner's  consent  may, 
without  his  knowledge  of  a  hostile  claim, 
ripen  into  an  adverse  title,  it  should  not 
receive  that  construction.  It  should  be  con- 
strued with  reference  to  the  question  under 
discussion.  The  effect  of  the  charge  of  the 
trial  court  then  being  considered  was  that 
the  manifestly  adverse  possession  of  tlie 
new  purchaser  was  not  notice  to  his  neigh- 
bor of  a  hostile  claim;  that  the  neighbor 
might  in  all  cases  refer  that  possession  to 
a  secret  agreement  for  the  location  of  the 
fence  made  years  before.  It  did  not  aeem 
to  this  court  that  it  was  just  for  the  ad- 
jacent owner  to  assume  that  the  purchaser 
had  knowledge  of  that  secret  agreement,  and 
therefore  that  he  held  possession  thereunder, 
and  it  was  intended  in  that  case  to  decide 
that  the  purchase  and  subsequent  posses- 
aion  at  least-  afforded  evidence  of  notice  of 
the  hostile  claim.  The  statement  in  the 
opinion  above  quoted,  relied  upon  by  com- 
plainant, is  a  part  of  the  argument  ad- 
vanced to  support  that  decision. 

Even  if  Pugh  v.  Schindler  were  authority 
for  the  broad  proposition  contended  for  by 
complainant,  viz.,  that  the  statute  of  limi- 
tations commenced  to  run  when  the  proper- 
ty was  purchased  by  one  who  used  the  way 
as  a  way  of  right,  and  not  as  a  way  of  ne- 
cessity, it  would  not  avail  complainant. 
When  Allmendinger  ft  Schneider,  complain- 
ant's immediate  grantors,  purchased  this 
property,  November  9,  1886,  this  way  ex- 
isted as  a  way  of  necessity.  It  did  not  cease 
to  be  a  way  of  necessity  until  after  their 
purchase,  and  therefore,  under  the  reason- 
ii^  of  tliis  opinion,  their  user  would  not  be 
adverse,  no  matter  what  their  claim  might 
be,  until  knowledge  of  that  claim  was 
brought  home  to  defendant  or  to  its  prede- 
oeflsor.  And,  if  any  such  claim  was  made,  it 
was  not  brought  to  the  knowledge  of  de- 
fendant or  to  its  predecessor.  The  first 
owner  of  the  property,  then,  who  could  claim 
the  benefit  of  the  doctrine  of  Pugh  v.  Schin- 
dtor,  as  construed  by  complainant's  coun- 
sel, was  complainant  itself.  Complainant 
did  not  acquire  the  property  until  1890. 
Fifteen  years  have  not  elapsed  sinoe  that 
time,  and  tiierefore,  even  onder  ite  otmstrac- 
00  Ii>  R.  A. 


tion,  the  case  of  Pugh  v.  Bchindler  does 
not  aid  it. 

The  principle  we  have  stated  and  the  au- 
thorities we  have  cited  relate  to  the  ao- 
quiring  of  an  adverse  ownership  to  land, 
rather  than  to  the  acquiring  of  an  ease- 
ment to  cross  land.  The  acquisition  of 
these  two  rights,  however,  depends  on  the 
same  principle,  and  arises  from  the  same 
statute  of  limitations,  and  it  has  been  ex- 
pressly held  that  this  principle  is  applica- 
ble to  the  acquisition  of  easements.  In  voL 
22,  p.  111)8,  Am.  ft  Eng.  Enc.  Law.  2d  ed. 
under  the  title  of  Prescription,  it  is  said: 
"The  mere  fact  that  the  use  of  an  easement 
was  permissive  in  its  inception  does  not 
preclude  the  acquirement  of  title  by  pre- 
scription, if  it  has  subsequently  become  ad- 
verse-and  has  so  continued  for  the  requisite 
period;  but  a  use  which  begins  Under  a 
license  will  uot  be  considered  adverse  until 
the  license  is  repudiated,  and  such  repudia- 
tion is  brought  [home]  to  the  knowledge  of 
the  owner  of  the  servient  tenement;  and  the 
burden  of  proving  that  the  use  has  become 
adverse  is  upon  the  party  claiming  the 
easement."  In  support  of  this  proposition 
are  cited  many  authorities,  which  we  have 
examined,  and  which  sustain  the  text.  See 
Barbour  v.  Pierce,  42  Cal.  65";  Dunham  v. 
New  Britain,  66  Conn.  378.  11  Atl.  364; 
Hill  V.  Nagaman,  84  Ind.  287  j  Patterwm  v. 
ar%ffitk,  23  Ky.  L.  Rep.  334,  62  S.  W.  884j 
Hurt  V.  Adams,  86  Mo.  App.  73;  NeUon  v. 
Nelson,  41  Mo.  App.  130;  TayUtr  t.  OerrwA, 
59  N.  U.  569 ;  Huston  v.  Byhte,  17  Or.  140, 
2  L.  K.  A.  508,  20  Pac.  51. 

We  conclude,  therefore,  that  complain- 
ant's user  of  this  easement  did  not  become 
adverse — that  the  statute  of  limitations  did 
not  commence  to  run — until  after  the  way 
of  necessity  ceased,  and  defendant  or 
its  predecessor  in  title  had  knowledge  of 
a  hostile  claim.  Defendant  did  not  know, 
until  this  suit  was  commenced,  that  the  way 
of  necessity  had  OPased.  It  did  not  know, 
and  it  had  no  reason  to  know,  that  when 
Wnshington  street  was  opened,  some  time 
after  the  9th  of  November^  18R6,  the  then 
owner  of  the  property  now  owned  by  com- 
plainant owned  adjacent  property  which  ex- 
tended to  that  street.  We  are  compelled  to 
say  from  the  record  that  defendant  and  its 
predecessor  in  title  therefore  acquiesced  in 
the  use  of  this  way,  supposing  it  to  be  a 
way  of  necessity.  This  conclusion  leaves  no 
room  for  the  supposition  that  the  owner  of 
the  servient  tenement  had  knowledge  of  an 
lid  verse  claim. 

Having  determined  that  the  owner  of  the 
Rcrvient  tenement  had  neither  notice  nor 
knowledge  of  any  adverse  claim,  we  think  it 
follows  that  a  prescriptive  right  to  the  way 
does  not  exist.   We  do  not  thin]c  that  the 
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doctrine  of  coiietruciive  notice  has  any  ap- 
plication ;  that  is,  we  do  not  think  that  pos- 
sesBion  becomes  adverse — that  the  statute 
of  limitations  commences  to  run — on  the 
theory  that  defendant  should  have  known, 
though  he  did  not  in  fact  know,  of  a  hostile 
claim.  We  concede  that  evidence  of  a  no- 
toriously hostile  claim  and  hostile  posses- 
sion is  admissible,  and  that  such  evidence 
may  in  some  cases  justify  the  finding  of 
a  prescriptive  right.  But  this  finding  rests, 
in  our  judgment,  upon  the  assumption  that 
the  owner  of  the  servient  tenement  acquired 
actual  notice  of  the  adverse  holding.  "No 
kind  or  degree  of  actual  hostility  will  of 
itself  convert  such  a  permissive  into  an  ad- 
verse possession.  No  sort  of  claim  of  own- 
ership on  the  part  of  the  party  in  possea- 
sioQ  will  of  itself  have  this  effect.  '  And 
while  it' may  be  open  to  the  jury  in  some 
eases  to  find  from  the  circumstances  of  the 
possession  that  the  owner  had  notice  of  its 
hostile  and  exclusive  character,  no  exclu- 
siveneBS  of  possession,  no  hostility,  no  claim 
of  right  antagonistic  to  the  title,  will  nec- 
essarily in  any  case  take  the  place  of  direct 
proof  of  knowledge  on  the  part  of  the  own- 
er  that  the  possession  is  no  longer  held  in 
subserviency  to  him.  At  most,  in  any  case, 
the  circxunstances  of  hostility,  exclusiveneas, 
and  claim  of  right  are  only  for  the  jury  to 
consider,  as  tending  to  show  knowledge  on 
the  part  of  the  owner;  the  argument  being 
that  the  circunutanoes  of  the  pOBs^ion 
were  sudi  as  that  he  miut  have  known  them, 
and  from  them  that  the  possession  was  no 
Icmger  held  under  him  and  in  reet^itlon 
of  his  title."  Trufanl  v.  White,  00  Ala.  S26, 
13  So.  88.  See  also  Benje  v.  Creagh,  21 
Ala.  161. 

If  we  are  not  correct  in  the  foregoing 
conclusion,  we  think  it  may  be  held  in  this 
case  that  the  owner  of  the  servient  tene- 
ment did  not  have  constructive  notice  of  an 
adverse  claim.  It  is  urged  that  defendant 
or  its  gnuitor  was  bound  to  know  of  the 
adverse  claim,  because  sndi  daim  was  as- 
serted In  deeds  duly  recorded.  In  support 
of  this  contenUon,  counsel  invoke  the  rule 
that  possession  or  use  of  any  Idnd  of  real 
property  ib  constructive  notice  to  tiie  whole 
world  of  the  paper  title  under  which  the 
possession  or  use  is  enjoyed.  Hontmel  v. 
Devitmey,  39  Midi.  622,  526;  Allen  r.  Cad- 
weU,  65  Mich.  8,  11,  12, 20  N.  W.  692;  Miner 
T.  Wilson,  107  Mich.  67,  69,  60,  64  N.  W. 
874.  This  prindple,  in  our  judgment,  has 
no  application.  'The  deeds  containing  these 
recitals  were  made  after  the  conveyance  by 
Kling  &  Weber  to  defendant's  predecessor. 
Defendant  was  not  chargeable  with  notice  of 
the  contents  of  these  deeds,  and  the  posses- 
sion and  use  of  the  easement  were  in  ac- 
cordance with  a  constructive  grant  from 
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defendant's  grantor.  Neither  defendant  nor 
its  grantor  was  under  an  obligation  to  ex- 
amine<  into  the  source  of  a  title  which  it  had 
a  right  to  assume  proceeded  from  itself. 
That  constructive  grant  was  a  sufficient  jus- 
tification for  and  explanation  of  the  rights 
which  to  their  knowledge  were  asserted  and 
were  being  exercised.  "Where  there  are  no 
relations  between  the  owner  and  the  party 
in  possession — nothing  upon  which  the  pos- 
session can  be  referred  to  the  owner's  right 
— he  is  presumed  to  know  of  its  wrongful 
character,  knowing,  as  he  must,  of  the  fact 
of  possession.  But  where  a  relation  does 
exist  upon  which  the  possession  is  referable 
to  the  title,  the  holder  of  that  title  is  justi- 
fied in  assuming  that  the  possession  is  sub- 
ordinate thereto,  and  held  in  recognition 
thereof,  until  he  knows  to  the  contrary.'* 
Trufant  v.  White,  99  Ala.,  at  page  635,  13 
So.  86.  It  is  doubtful  if  any  deed  contained 
a  redtal  which  indicated  that  the  way  was 
claimed  as  of  right,  except  that  which  con- 
veyed the  property  to  complainant.  This 
deed,  as  already  stated,  was  not  made  until 
1800;  and,  even  if  defendant  was  bound,  as 
we  have  held  that  it  was  not,  to  know  its 
contents,  the  period  since  that  time,  be- 
ing less  than  fifteen  years,  would  be  in- 
sufficient to  give  complainajit  a  prescriptive 
right.  Nor  was  there  anything  in  the  diar- 
ncter  of  the  use  of  this  way,  either  before 
or  after  it  had  ceased  to  be  «  way  of  ne- 
cessity, to  apprise  the  owner  of  tiie  serr- 
ieut  tenement  that  it  was  daimed  as  a  way 
of  right. 

We  Uiink  it  may  be  Inferred  from  the  tea- 
timony  that  before  this  way  ceased  as  a 
way  of  necessity,  and  perhaps  for  more  tJian 
fifteen  yoai-s  before  this  suit  was  com- 
menced, those  using  the  way  believed  it  to 
be  appurtenant  to  the  property  now  owned 
by  complainant,  and  beliered  that  they  had 
a  cfHitinuous  right  to  use  the  same.  It  is 
unfortunate  that  this  belief  was  ever  enter- 
tained, for  It  has  doubtless  led  to  expendi- 
tures whidi  will  prove  wasteful.  But  nei- 
ther defendant  nor  its  grantor  created  this 
belief.  Indeed,  they  did  not  know  of  it  un- 
til very  recently.  If  those  who  entertained 
this  belief  had  examined  their  chain  <rf  title, 
and  aoquainted  themselves  with  the  facta, 
they  would  have  known  that  this  way  was 
not  a  way  of  rights  but  that  it  originated 
as  a  way  of  neoeasity.  It  follows  from  this 
opinion  and  the  authorities  dted  (see  also 
Deerfield  v.  Cottneetiout  River  B.  Co.  144 
Mass.  326,  11  N.  E.  106)  that  this  bdlef  did 
not  make  the  user  adverse. 

It  results  from  these  views  that  the  de- 
cree appealed  from  muet  he  reveraed,  and 
the  bill  dismissed,  with  costs. 

The  other  Justices  concurw  ■ 
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Nelson  VAN  DERLYN  at  al. 
Lfllie  May  MACK,  Appt. 

(  Mich.  ) 

1.  A  Ktatvte  provldluff  that  an  adopted 
cblld  shall  become  and  be  an  beir 
mt  law  of  the  penon  adopttng  tt  doei  not 
make  It  an  heir  br  ligbt  of  rcpwentatlon. 

In  COM  ol  the  death  of  anch  peraon,  of  hia  or 
her  relatlvea. 
SB.  Coata  will  not  be  impoaed  upon  tbe 
estate  where  the  frlendi  of  an  Infant  pre- 
aeol  OD  her  behalf  an  aofoiuided  claim  to 
ahare  In  tiie  estate  of  a  deceased  person,  ao 
that  the  execDtor  Is  compelled  to  file  a  bill 
to  determine  her  rights. 

(Jolr  7,  1904.) 

APPEAL  by  defendant  from  a  decree  in 
idiancery  of  tbe  Circuit  Court  for  Jack- 
son County  in  favor  of  complainants  in  a 
proceeding  to  determine  tbe  rights  of  de- 
fendant to  share  in  the  estate  of  John  Van 
Derl7n>  deceued.  Affirmed. 
The  facte  are  stated  in  the  opinion. 
Meeara.  Prlacle  ft  Hswatt*  for  appel- 
lant: 

All  rules  of  succession  to  estates  are 
creatures  of  the  civil  polity,  and  juris  poti- 
Hvi  merely. 

2  Bl.  Com.  211. 

This  court  has  repudiated  the  idea  that 
our  statutes  on  these  subjects  are  to  be  c<hi- 
■trued  as  "in  dereliction  ol  tbe  oommon 
law." 

Keeler  t.  Zhmaon,  73  Mich.  600,  41  N.  W. 
700. 

Tbe  adopted  child  has  all  tbe  rights  of  a 
real  child,  unless  coming  within  one  of  the 
receptions. 

Uartweli  t.  Tefft,  19  K.  I.  644,  34  L.  R.  A. 
600,  35  At).  882;  Setcall  v.  Roberts,  116 
Mass.  262;  Simmons  v.  Burrell,  8  Misc. 
388,  28  N.  Y.  Supp.  625;  Von  Beck  v.  Thorn- 
sen,  44  App.  Dir.  373,  60  N.  Y.  Supp.  1094, 
Affirming  167  N.  Y.  601,  60  N.  £.  1121; 
Warren  v.  Presooti,  84  Me.  483,  17  L.  R.  A. 
435,  30  Am.  St  Rep.  370,  24  Ail.  948. 

The  right  of  representative  inberitance  at- 
taches as  fully  to  the  adopt«d  diild  as  to  a 
child  by  blood. 

'  Poicer  V.  Hafley,  86  Xy.  671,  4  S.  W. 
683;  Paoe  t.  KHnk,  51  Ga.  220;  Oray  T. 
Holmes,  57  Kan.  217,  33  L.  R.  A.  207,  46 
Pac  696;  Tidal  T.  Oommofere^  13  Ia. 
Ann.  616;  Btmphries  v.  Dwris,  100  Ind. 

Note. — As  to  legal  status  of  adopted'  child, 
see  also,  In  this  series.  Warren  t.  Preseott,  17 

L.  R.  A.  48S,  and  note;  Tan  Matre  v.  Sankey, 
28  L.  R.  A.  ees ;  Murphj  t.  Portrnm,  30  L.  R. 
A.  268;  Uartwell  t.  Tefft,  84  L.  R.  A.  BOO; 
Clarkson  v.  Batten,  88  L.  B.  A.  748 ;  Olascott 
T.  Brass,  66  L,  B.  A.  2M;  and  Ffaumlgan  v. 
Howard.  89  L.  R.  A.  664. 
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274,  50  Am.  Rep.  788;  Davis  v.  Erug,  95 
Ind.  1;  Johnson's  Appeal,  88  Pa.  346. 

Under  statutes  similar  to  ours,  requiring, 
in  the  case  of  the  birth  of  a  child  after  the 
execution  of  a  will,  that  a  provision  should 
be  made  from  the  estate  equivalent  to  what 
he  would  have  inherited  if  the  testator  bad 
died  intestate,  there  are  several  decisions  to 
the  eifect  that  an  adopted  child  is  entitled 
to  tbe  benefit  of  such  a  statute. 

Flannigan  v.  Howard,  200  III.  396,  59 
R.  A.  664,  03  Am.  St  Rep.  201,  66  N.  E. 
782;  Hitpire  v.  Clmde,  109  Iowa,  159,  46 
L.  R.  A.  171,  77  Am.  St  Rep.  524,  80  N. 
W.  332;  aiascott  v.  Bragg,  111  Wis.  605, 
56  L.  R.  A.  258,  87  N.  W.  853. 

Messrs.  ParklBSon  ft  Oampball  and 
Charles  £.  Townsend  for  appellees. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

Ullie  May  Maok  was  adopted  under  tbe 
provisions  of  the  statute  (Comp.  Laws,  S5 
8776  et  seq.),  in  the  year  1895,  by  John 
F.  Mack  and  his  wife,  Mahala  J.  Mack.  She 
was  not  of  kin  to  either  of  these  persons. 
Mahala  J.  Made  had  four  brothers,  vur., 
James,  Alfred,  John,  and  Nelson.  John 
Van  Derlyn  made  a  will  September  25,  1001, 
in  which  he  left  his  property  to  his  three 
brothers,  and  mentioned  his  sister  as  hav- 
ing  previously  died  without  issue.  On  Feb- 
ruary 14,  1903,  he  made  a  codicil  to  the  will, 
revoking  all  provisions  in  his  will  in  fa- 
vor of  his  brother  James.  A  question  arises 
as  to  tbe  effect  of  this  codicil;  t.  e.,  Should 
tbe  other  two  brothers  take  the  share  be- 
queathed to  James  in  tbe  first  will,  or  did 
the  codicil  leave  it  axibject  to  distribution 
under  the  statute!  Litlie  May  Mack  hoses 
lier  claim  upon  the  latter  view,  and  a  claim 
that  she  is  entitled  to  inherit  a  portimi  of 
the  same  through  representation  of  her 
mother  by  adoption,  Mahala  J.  Mack,  tes- 
tator's sister.  Tbe  bill  was  filed  by  Nelson 
Van  Derlyn,  individually  and  as  executor 
of  John  Van  Derlyn,  and  Alfred  Van  Derlyn. 
In  its  prayer  he  aaked  (1)  that  it  be  de- 
creed that  Lillie  May  Mack  is  not  an  heir 
at  law  of  JoliD  Van  Derlyn,  or  a  distributee 
in  any  of  the  personal  estate  of  the  de- 
ceased; (2)  that  the  will  and  codidi  be 
construed;  (3)  tiuit  it  be  decreed  that  the 
complainants  are  the  scde  devisees  and  Own- 
ers of  all  of  said  esUte;  (4)  that  the  title 
be  declared  free  and  dear  from  any  claim  on 
her  part.  Hie  bill  was  demurred  to,  and, 
the  demurrer  being  overruled,  tbe  ^fend- 
ant  has  appealed. 

The  statute  (Comp.  Laws,  g  8780)  pro- 
vides: "(8780)  Seo.  5.  Such  judge  of  pro- 
bate witii  whom  such  instrument  is  filed 
shall  thereupim  make  an  inves^gfition,  and 
if  he  shaU  be  satisfie(b^)|j^  fiKfl'^K^fe 
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character,  and  the  ability  to  support  and 
educate  such  child,  and  of  the  suitalblenesp 
of  the  home  of  the  person  or  persona  adopt- 
ing aaid  child,  he  shall  make  an  order  to  be 
entered  on  the  journal  of  the  prc4)ate  court 
that  such  pefBon  or  persons  do  stand  in  the 
place  of  a  parent  or  parents  to  such  child, 
and  ia  case  a  change  of  name  is  desired,  that 
the  name  of  such  child  be  changed  to  such 
name  as  shall  be  designated  in  said  instni- 
ment  for  that  purpose.  Whereupon  such 
child  shall,  in  case  of  a  change  of  name, 
thereafter  be  known  and  called  by  said  new 
name,  and  the  perpon  or  persons  so  adopting 
such  child  shall  thereupon  stand  in  thp 
place  of  a  parent  or  parents  to  such  child  in 
law,  and  be  liable  to  all  the  duties  and  en- 
titled to  all  the  rights  of  parents  there- 
to; and  Bueh  child  shall  thereupon  become 
and  be  an  heir  at  law  of  such  person  or 
persona,  the  same  as  if  he  or  she  were  in 
fact  the  child  of  such  peraou  or  persona." 
The  power  to  inherit  from  Mahala  Mack  ia 
given  by  this  statute,  and  that  is  as  far  as 
the  statute  goes.  It  does  not  say  that  she 
shall  be  the  heir  of  Mahala  Mack's  kindred, 
nor  that  she  may  inherit  from  them  by  the 
right  of  representation  of  Mahala  Mack.  We 
cannot  extend  the  statute  by  construction. 
We  see  nothing  in  it  to  lead  to  the  belief 
that  it  was  the  legislative  intention  to  per- 
mit one  to  adopt  heirs  for  third  persona. 

It  is  claimed  that  there  are  many  deci- 
sions which  sustain  the  claim  of  Lillie  Mack, 
although  counsel  concede  that  there  are 
othera  which  deny  it.  It  will  be  found, 
however,  that  there  is  not  much  inbarmony 
in  the  cases,  when  the  varying  statutes  of 
different  states  are  considered;  and  we  are 
satisfied  that  moat,  if  not  all,  of  the  cascK 
can  be  reconciled  with  the  view  above  in- 
dicated if  proper  allowances  are  made  for 
the  differences  in  statutes.  Thus,  in  Massa- 
dtiuetts  the  statute  provides  that  "a  child 
so  adopted  shall  be  deemed,  for  the  purposes 
of  inheritance  by  audi  child  and  all  ftther 
legal  consequences  and  ineidenta  of  the  nat- 
ural rdation  of  parents  and  children,  the 
child  of  the  parents  by  adoption,  the  same 
as  If  he  had  been  bom  to  them  in  lawful 
wedlock;  except  that  be  shall  not  be  capa- 
ble of  taking  property  expressly  limited  tn 
the  heirs  of  the  body  or  bodies  of  the  parents 
by  adoption,  nor  property  from  the  lineal  or 
collateral  kindred  of  such  parents  by  right 
of  representation."  Gen.  Stat.  1800,  chap. 
110,  8  7.  In  the  ease  of  Smeall  t.  Roberta, 
115  Maas.  276,  the  Massachusetts  court 
properly  held  that  the  exceptions  in  the 
statute  aided  in  the  interpretstion,  and  per- 
haps broadened  it, — a  doctrine  that  is  also 
enunciated  in  OloBcott  v.  Bragg,  111  Wis. 
005,  56  L.  K.  A.  258,  87  N.  W.  863,  and 
Warren  t.  Preacott,  84  Me.  483,  17  L.  R.  A. 
86  L.  R.  A. 


435,  30  Am.  St.  Rep.  370,  24  Atl.  948.  See 
■ilso  HiljAre  v,  Clavde,  109  Iowa,  160,  46  L. 
R.  A.  171,  77  Am.  St.  Rep.  524,  80  N.  W. 
:)32;  also  the  cnaes  of  Flannigan  v.  Boward, 
200  111.  306,  69  L.  R.  A.  664,  93  Am.  St. 
Kep.  201,  65  N.  £.  782,  and  HartweU  r. 
Tefft,  19  R.  I.  644,  34  L.  R  A.  500,  33  Atl. 
882,  both  of  which  states  have  statutes 
similar  to  that  of  Massachusetts.  See  also 
Vidal  v.  Commagere,  13  La.  Ann.  510,  for  a 
(iroad  construction  of  a  statute  of  thia  kind, 
following  the  rule  of  the  civil  law. 

The  foregoing  cases  are  fur  the  most  part 
justified  by  the  respective  statutes,  and 
therefore  do  not  militate  against  anottier 
construction  of  a  statute,  which,  while  it 
makes  an  adopted  child  the  heir  of  the  per- 
sona adopting  him,  contains  nothing  to  in- 
dicate that  he  may  inherit  the  property  of 
othera,  which  never  has  descended  to  those 
-idopting  him.  In  the  conatruetion  of  such 
ttatutea  the  following  authorities  are  in 
point:  In  Bamhisel  v.  Ferrell,  47  Ind. 
:I36,  it  was  held  that,  by  adopting  a  child, 
he  was  net  made  the  heir  of  his  foster  broth- 
er, under  th6  statute  of  Indiana.  See  ^'tin- 
derland'a  Estate,  60  Iowa,  73(1,  13  N.  W. 
«55.  In^PowJer  v.  Haftey,  85  Ky.  678,  4  S. 
W.  685,  the  court  said:  "In  reaching  the 
conclusion  that  one,  by  adopting  another, 
mny  make  that  other  his  own  heir,  with  full 
capacity  to  inherit  his  estate,  and  that  the 
children  of  the  adopted  may  also  inherit 
from  htm,  we  do  not  wish  to  be  understood 
IS  deciding  that  the  adopting  parent  can 
make  the  adopted  child  the  heir  of  other 
people,  ao  aa  to  entitle  such  child  to  inherit 
property  that  does  not  come  directly  from 
the  adopting  parent.  The  case  at  bar  does 
not  involve  that  question,  and  we  prefer  to 
reserve  any  expression  of  opinion  thereon 
until  the  question  actually  arises."  In 
-If coder  V.  Archer,  65  N.  H.  216.  23  Atl.  521, 
the  Massachusetts  act  was  interpreted,  and 
the  court  said:  "Holt's  mother  outlived 
him,  and  owned  the  land  at  the  time  of  her 
leath,  and  the  plaintiffs  are  her  next  of 
kin.  The  defendant  is  Holt's  adopted  son. 
As  Holt  had  no  title,  the  land  did  not  go  to 
the  defendant  as  Holt's  heir.  By  the  law 
of  the  defendant's  adoption,  he  could  in- 
herit property  which  Holt  'could  have  de- 
vised by  will.'  This  land  Holt  oould  not 
have  devised.  By  the  same  law,  'as  to  the 
<iucee88ion  to  property,'  the  defendant 
'Stands,  *in  regard  to  the  legal  descendants, 
but  to  no  other  of  the  kindred  of  Holt,  in 
the  same  position  as  if  he  were  H<dt*B  ion. 
This  does  not  make  him  an  heir  of  Holt's 
mnther.  No  objection  being  made  in  aign- 
ment  to  the  form  of  action,  the  question  of 
procedure  has  not  been  considered."  In 
Helma  v.  Blliott,  80  Tenn.  4M.  10  L.  H.  A. 
636.  14  8.  W.  830,  fet^i^^ili^yi^BaO^t^ : 
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"As  between  tbe  adopting  parent  and  tiie 
adopted  ebild,  the  statute  declares  in  tbe 
pkLtaWBt  terms  that  the  adopted  child  ehall, 
hy  the  act  of  adoption,  acquire  all  tbe  righto 
of  a  child  bom  to  aueh  parent.  The  adopted 
child  becomes  entitled  to  the  same  protec 
tion  and  support  as  if  bom  tbe  child  of  the 
adopting  parent,  and  is  given  the  capacity 
of  inheriting  or  succeeding  to  the  estate 
of  the  adopting  parent  as  heir  or  next  of 
kin.  Tbe  adopting  parent  asBumes  the  same 
parental  obligations  to  tbe  adopted  child  ax 
if  such  child  were  bom  to  such  parent,  and 
the  adopted  child  is  clotiied  wiUi  the  same 
lights  in  the  estate  of  the  adopting  parent 
«s  an  heir  or  next  of  kin.  This  is  the  full 
measure  of  tbe  benefits  conferred  upon  tbe 
adopted  child.  No  claims  are  given  upon 
anyone  except  the  adopting  parent.  No 
property  rights  are  conferred  except  in  tbe 
estate  of  such  parent.  It  is  contended  that 
the  legal  status  of  tbe  adopted  child  is  tbe 
same  as  tbat  of  the  child  bora  in  lawful 
wedlock,  and  that,  as  a  consequence,  the 
same  rights  of  heir  and  next  of  kin  exist 
in  tbe  ouc  case  as  in  tbe  other, — not  only 
as  to  tbe  parent,  but  as  to  all  other  persons. 
This  position  is  sound  in  part  only.  So  far 
as  the  parental  obligntions  and  the  estate 
of  the  adopting  parent  are  concerned,  it  i» 
well  taken,  but  beyond  tbat  it  is  not  tenable. 
As  to  tbe  estates  of  other  persons  than  tbp 
adopting  parent,  tbe  law  of  adoption  fixes 
no  right  in  the  adopted  child.  It  is  only 
as  to  tbe  adopting  parent  that  the  adopted 
child  is  made  'heir  or  next  of  kin'  by  tbe 
statute.  By  tbe  adoption,  Anderson  Lewis, 
the  adopted  son,  became  vested  with  all  the 
rights  of  heir  and  next  of  kin  of  Louie 
Lewis,  the  adopting  father,  but  be  was  not 
thereby  made  the  heir  and  next  of  kin  of 
tbe  children  bora  to  Louie  Lewis.  As  to 
them  be  occupied  tbe  same  relation  in  law 
after  the  adoption  as  before, — that  of  a 
stranger  in  blood.  .  .  .  The  strict  legal 
meaning  of  the  phrase  'next  of  kin'  is  next 
or  nearest  in  blood.  In  ascertaining  who  tbe 
next  of  kin  is,  the  law  follows  the  line  of 
•ctmsanguinity.  Such  is  tbe  general  rule 
of  tbe  common  law.  It  is  tbe  same  in  tbis 
state  under  our  general  statute  of  distribu- 
tion.  It  is  so  in  every  case  unless  tiiere  be 


an  express  statutory  exception.  In  the  law 
of  adoption,  such  an  exception  is  made,  but, 
as  we  have  already  seen,  it  applies  alone  to 
the  estate  of  the  adopting  parent.  The  law 
of  adoption  arbitrarily  establishes  for  the 
adopted  child  the  relation  of  heir  and  next 
of  kin  to  tbe  adopting  parent,  but  it  does 
not  establish  such  a  relation  to  the  descend- 
ants of  the  adopting  parent.  As  to  them 
and  their  estates,  the  adopted  child  stands 
in  no  other  relation  than  that  existing  be- 
fore the  act  of  adoption.**  In  Moore  v. 
Moore,  36  Vt.  98,  where  the  statute  consti- 
tuted an  adopted  child  an  heir  at  law  in  as 
full  and  perfect  a  manner  as  if  bora  to  the 
adopting  parents  in  lawful  wedlodc,  it  was 
held  tbat  the  statute  did  not  make  the  child, 
by  representation,  an  heir  of  tbe  brother  of 
its  mother  by  adoption,  although  she  would 
be  an  heir  if  living.  See  also  Delano  v. 
Bruerlon,  146  Mass.  610,  2  L.  R.  A.  608,  20 
N.  E.  308;  Keegan  v.  Geraghty,  101  III.  26. 

We  think  these  cases  are  conclusive  of 
the  question,  as  already  indicated,  and  that 
Lillic  Mnck  has  no  interest  in  this  estate. 

Whether  or  not  it  would  have  been  proper 
to  file  a  bill  merely  to  adjudicate  upon 
Lillie  May  Madc's  claim  of  heirship,  it 
would  be  necessary  to  construe  the  will  and 
codicil  if  her  right  to  inherit  from  John  Van 
Derlyn  should  be  sustained;  and  in  such 
case  the  complainants  might  file  a  bill  for 
that  purpose.  This  they  did,  and,  having 
jurisdiction  for  that  purpose,  we  may  de- 
cide the  other  question. 

This  disposition  of  that  question  makes  it 
unnecessary  to  pass  upon  other  questions, 
except  that  of  costs,  which  counsel  for  the 
appellant  asks  us  to  impose  upon  the  estate. 
We  see  no  occasion  to  do  this.  The  friends 
of  Lillie  May  Made  saw  fit  to  claim  for  her 
a  share  of  an  estate  in  which  she  has  no 
interest.  To  impose  coflts  upon  the  estate 
is  an  indirect  way  of  making  the  true  own- 
ers of  the  property  pay  them,  which  ought 
not  to  be  required.  On  the  contrary,  they 
are  entitled  to  costs. 

The  decree  overfuling  the  demurrer. is  af- 
firmed, with  costs. 

The  other  Justices  ontcnr. 
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L.  REALTY  COMPAKT,  iZetpt., 

V. 

Ole  JOHNSON,  Appt. 

(  Minn  ) 

»1.  The  owner  of  the  aoU  haa  exel«- 

•Headnotes      Lewis,  J. 


■iTe  domlnlom  over  It.  and  the  exclnslvo 
prlvlIeRC  of  hunting,  includlRK  the  uBguali- 
fled  rljfht  to  control  and  protect  the  wild 
game  thereon. 
2.  Ib  icrBiittiiv  an  easement  across 
his  premises  for  Itae  pnrposes  of  a 
pnltllo  blachway,  the  owner  does  not  8ur- 


Nom — As  to  property  ri^ts  la  animals 
/ens  mawm,  see  also  James  v.  Wood,  8  L.  B. 
«6  L.  R.  A. 


A.  448,  and  note,  and  tbe  later  ease  of  Stats 
V.  Bhaw.  60  L.  B.  A.  481. 

Digitized  by 


Google 


440 


Ifmrasou.  SovBKu  Oomr. 


Jobs, 


raider  to  the  pnblle  hla  rl|^  to  foater  and 
protect  wild  game  on  the  land,  and  the  pub- 
lic does  not  acquire  anr  right  to  parane  and 
kill  the  aame  while  It  U  temporarily  panlng 
to  and  fro  acrosB  the  highway. 

(Jane  17,  1904.) 

APPEAL  by  defendant  from  en  order  of 
the  District  Court  for  Ranuey  County 
overruling  a  demurrer  to  a  complaint  filed 
to  enjoin  defendant  from  ebooting  wild  fowl 
from  a  highway  across  complainant's  prop- 
erty. A/firmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Sftmitel  WluUey  for  appellant. 
Mr.  Url  li.  limmprej,  for  respondent: 
The  owner  of  the  soil  has  the  exclusive 
right  to  the  hunting  and  fishing. 

Lamprey  t.  Dang,  86  Minn.  317,  90  N.  W. 
578. 

In  the  highway  easement  tliere  la  no  own- 
ership of  the  soil. 

Rich  V.  MinneapoUa,  37  ifinn.  423,  5  Am. 
St.  Rep.  SSI,  3S  N.  W.  2;  AHhen  v.  Kellp, 
32  Minn.  280,  20  N.  W.  188. 

The  right  of  the  public  is  limited  to  the 
easement  of  a  public  way  with  such  powers 
and  privileges  as  are  incident  thereto,  such 
as  the  right  to  use  the  material  found  in  the 
street  for  its  improvement  or  repair.  Other- 
wise the  right  of  the  owner  of  the  fee  as 
such  is  unqualified. 

yewetl  V.  Minneapolis,  L.  d  M.  R.  Co. 
3S  Minn.  112,  59  Am.  Rep.  303,  27  K.  W. 
839;  Ellaworth  v.  Lord,  40  Minn.  337,  42 
K.  W.  389;  Oater  v.  Vorthnoetttm  Teleph. 
Bwch.  Co.  60  Minn.  639,  28  L.  R.  A.  310,  61 
Am.  St.  Rep.  543,  63  N.  W.  111. 

The  owner  of  the  soil  has  the  exclusive 
right  to  all  abo\'e  and  all  under  the  ground, 
except  only  the  right  of  passage;  and  the 
highway  easement  gives  the  public  nothing 
but  the  right  of  passage. 

Elliott,  Roads  &  Streets,  2d  ed.  (S  230, 
690,  691;  Angell  &  D.  Highways,  Sd  ed.  IS 
87;  302-306. 

The  right  to  fish  and  fowl  is  a  part  of  the 
soil,  and  cannot  be  acquired  exoept  by  grant, 
and  does  not  exist  in  a  highway  easement. 

It  is  a  pro/it  d  prendre,  and  can  exist  only 
in  a  estate. 

Broohhaven  v.  Strong,  60  N.  Y.  56;  Cobb 
T.  Dovmporf,  32  N.  J.  L.  369;  Com.  v. 
OKapin,  5  Pick.  19U,  16  Am.  Dec.  386;  Wa- 
ters T.  iAttey,  4  Pick.  145,  16  Am.  Dec  333 ; 
Bmith  V.  RocKcBter,  92  N.  T.  463,  44  Am. 
Rep.  393;  Washb.  Easements,  3d  ed.  *7 ; 
Bill  V.  Lord,  48  Me.  84;  Wyman  t.  Oliver, 
75  Me.  421;  Ruaaell  T.  Buaaell,  15  Gray, 
169;  Bingham  v.  Salene,  16  Or.  20S,  3  Am. 
8L  Rep.  152,  14  Pac.  523;  Sterling  v.  Jack- 
son, 69  Mich.  489,  13  Am.  St.  Rep.  405,  37 
N.  W.  846;  State  v.  Shannon,  36  Ohio  St 
423,  38  Am.  Rep.  699. 
66  L.R.  A. 


While  the  game  is  on  plaintifTs  land  he 
has  ft  qualified  property  in  it,  and  no  one 
has  the  right  to  hunt  there  without  his  eon- 
suit. 

Bl.  Com.  p.  396;  Addistm,  Torts,  p.  9; 
Brace  V.  Yale,  10  Allen,  443 ;  State  v.  Bouse, 
66  N.  C.  316,  6  Am.  Rep.  744 ;  State  v.  SAon- 
tton,  36  Ohio  St.  423,  36  Am.  Rep.  699; 
Sterling  y.  Jackson,  09  Mich.  489,  13  Am. 
St.  Rep.  406,  37  N.  W.  845;  Lembeck  t. 
yye,  47  Ohio  St.  336,  8  L.  R.  A.  678,  21 
Am.  St  Rep.  828,  24  N.  E.  686. 

LflwU,  J.,  delivered  the  ojunion  of  the 
court: 

This  action  was  brought  to  enjoih  appel- 
lant from  shooting  wild  fowl  in  their  pas- 
sage over  and  across  a  highway  on  respond- 
ent's premises,  and  the  sufllieiency  of  the 
ctmiplaint  is  called  into  question  by  demur- 
rer. In  the  case  of  Lamprey  v.  Dann,  86 
Minn.  317,  90  N.  W.  678,  the  then  owner  of 
the  premises  now  under  consideration  en- 
joined the  killing  and  pursuit  of  birds  upon 
the  waters  and  land  outside  of  the  highway, 
and  a  full  descriiition  of  the  premises,  im- 
provements, character  of  the  waters  and 
dude  passes,  will  be  found  in  that  deeisi<m. 
It  was  there  held  that  n<Hie  of  the  lakes  or 
waters  bad  ever  been  meandered  or  sur- 
veyed, and  all  constituted  strictly  private 
property.  In  the  case  now  under  considera- 
tion it  appears  from  the  complaint  that  the 
wild  ducks  passed  from  one  body  of  mter 
to  another  upcm  the  premises,  and  quail 
frequently  went  over  the  highway,  where 
it  was  the  custom  of  appellant  to  go  and 
shoot  at  and  kill  such  birds  while  in  their 
course  of  transit.  The  demurrer  admits 
that  the  adjoining  premises  are  private,  be- 
longing to  respondent,  arid  that  the  fowl  in 
question  had  their  natural  home  thereon 
during  the  season.  The  only  inquiry  is,  In 
what  respect  is  the  right  of  possession  and 
control  by  respondent  over  the  game  on  its 
premises  changed  by  the  fact  that  the  pub- 
lic has  acquired  a  right  of  passage  across 
its  landl  Did  respondent,  in  granting  the 
easement  to  the  public,  part  with  any  rifj^ts 
and  privileges  concerning  the  game  in  ques- 
tion, belonging  to  it  as  the  owner  1  Upon  . 
the  other  hand,  did  the  public  acquire  any 
rights  by  virtue  of  the  easement,  exoept 
those  naturally  connected  with,  and  inci- 
dental to,  the  right  of  passage?  The  law 
is  well  settled  in  this  state  tiiat  an  easement 
in  a  public  street  or  highway  is  the  public 
and  common  right  to  use  the  same  for  the 
passage  of  persons  and  property,  and  pur- 
poses incidental  thereto.  Newell  v.  iftnne- 
apolia,  L.  d  M.  B.  Co.  36  Minn.  112,  59  Am. 
Rep.  303,  27  N.  W.  839;  and  Ellsv)orth 
Lord,  40  Minn.  337.  42  N.  W.  389,  In  which 
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way  by  the  landowner  confers  a  mere  ease- 
ment for  public  use  as  a  highway,  and  the 
owner  retains  the  right  to  use  the  land  for 
any  lawful  purpose  compatible  with  the 
full  enjoyment  of  the  public  easement,  and 
that  the  public  use  and  private  right  must 
stand  together.  The  latter  cannot  be  disre- 
garded by  the  public  authorities,  but  must 
be  respected  in  so  far  as  may  be  compatible 
with  the  public  right  to  have  a  safe,  unob- 
strueted,  and  convenient  right  oi  way,  and 
regard  must  be  had  to  the  nature  and  situa- 
tion ol  the  property  and  the  cireunutanoas 
oi  the  case.  In  Cater  r.  NortkweBtern 
T«l«ph.  £Mft.  Co.  60  Minn.  28  L.  B.  A. 
310,  51  Am.  St.  Sep.  548,  flS  N.  W.  Ill, 
the  court  traoea  the  history  and  development 
of  highways  for  public  uses,  and,  in  hold- 
ing that  the  placing  of  telephone  poles  along 
the  highway  did  not  impose  an  additional 
servitude,  based  its  decision  up<m  the  prin- 
ciple that  such  use  of  the  telephone  was  for 
the  benefit  of  the  public,  providing  a  new 
way  of  communication,  and  that  the  land- 
owner nmst  anticipate  the  natural  develop- 
ment and  requirements  ot  the  public  in  that 
respect.  But  we  may  safely  assume  that 
the  killing  of  game  belonging  to  the  adja- 
cent premises,  and  found  temporarily  in  the 
highway,  is  in  no  manner  connected  with  or 
inddentcl  to  the  publie  right  of  passage  and 
traniportaUon.  While  true  that  the  title 
to  all  wild  game  is  in  the  state,  and  the 
owner  of  premises  whereon  it  is  located  has 
only  a  qualified  property  interest  therein, 
yet  he  has  the  right  to  enndse  exclusive 
and  absolute  dominion  over  his  property, 
and  incidentally  the  unqualified  right  to 
control  and  protect  the  wild  game  thereon. 
In  Lamprey  v.  Dam,  86  Minn.  317,  90  N. 
W.  678,  the  elementary  rule  on  this  sub- 
ject was  stated  as  follows:  "Every  person 
has  exclusive  dominion  over  the  soil  which 
he  absolutely  owns;  hence  s'uch  an  owner 
of  land  has  the  exclusive  right  of  hunting 
and  fishing  on  his  land,  and  the  waters  cov- 
ering it."  It  necessarily  follows  that,  in  ded- 
ioatdng  the  hi^way  in  question  to  the  pub- 
lie,  respondent  reserved  to  itself  all  of  the 
other  prtvilsges  and  ri^ts  pertaining  to 
the  premiMS,  which  Included  the  right  to 
foster  and  protect,  for  its  own  use,  the  wild 
game  thereon,  and  that  swb  right  and  priv- 
ilege were  in  no  manner  surrendered  to  the 
public  in  granting  ihe  easement.  It  also 
follows  that  the  public,  including  appellant, 
in  accepting  the  easement  thus  granted,  ac- 
quired no  right  to  kill  or  molest  the  game 
inhabiting  the  property  whlie  it  was  pass- 
ing to  and  fro  aeross  the  hi^way. 

Order  affirmtd. 
66  L.  R.  A. 
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City  of  ST.  PAUL,  Seapt., 

V. 

Knut  HAUGBKO,  Appt, 
(  Wm.  ) 

•Ordlitance  Ho.  1841  of  the  eltr  of 
St.  Paal,  adopted  November  1,  18S6,  and  as 
amended  bj  ordinance  No.  1986,  adopted  Feb- 
tvMXT  2,  1898,  prohibiting  the  emission  of 
dense  smoke  within  the  corporate  limits  of 
the  city,  considered,  and  held  to  be  wlthbt 
the  valid  exercise  of  the  police  power  of  the 
munlditslltj ;  and  the  conviction  of  defend- 
ant for  violation  thereof  Is  snstalned. 

(Inl7  22,  1904.) 

APPEAL  by  defendant  from  a  Judgmnt 
of  the  Municipal  Court  of  St  Paul  eon- 
victing  him  of  violating  an  ordinance  for 
the  suppression  of  the  smoke  nuiaanoe.  Af- 

The  facts  are  stated  in  the  opinion. 

iieasTM.  Dnrauat  it  Ifovn,  Hortom  ft 
Denesre,  Okariu  BoeUwofer,  and  f ■ 
IC  Oatlls,  for  appellant: 

The  ordinances  in  questim  are  void  be- 
cause not  within  tiie  terms  of  the  mabUng 
act. 

Minnesota  Special  Laws  1887,  chap.  48. 

The  act  only  authorizes  the  council  to 
prohibit  the  emission  of  dense  smoke,  con- 
trary to  such  regulations  as  may  be  estab- 
lished by  the  council.  No  attempt  to  con- 
trol or  regulate  the  emission  of  smoke  has 
ever  been  made  by  the  city.  Tbe  ordinance 
is  void  bticause  vague  and  indefinite. 

Penal  enactments  are  construed  strictly, 
and,  when  the  l^slature  fails  to  explain 
.  itself, — ^when  its  Isngtiage  is  doubtful, — 
strict  construction  requires  that  the  bene- 
fit of  the  doubt  should  be  given  to  the  de- 
fendant. 

McConvill  V.  Jersey  City,  39  N.  J.  L.  38 ; 
Sigler  V.  Cleveland,  3  Ohio  N.  P.  119. 

The  ordinances  are  unreasonable,  and 
therefore  void. 

Underwood  v.  Green,  42  N.  Y.  140;  Wre- 
ford  V.  People,  14  Mich.  41;  Tatea  v.  Mii- 
icaukee,  10  Wall.  497,  19  L.  ed.  984. 

Tbe  legislature  cannot  create  a  public  nui- 
sance or  a  new  definition  of  a  publie  nui- 
sance unknown  to  the  common  law. 

Coe  V.  BohuUit,  47  Barb.  69;  Wood,  Nui- 
sances, S  198;  Des  Plaineg  v.  Payer,  123  HI. 
348,  5  Am.  St.  Rep.  524,  14  N.  E.  677; 
Bumham  v.  Hotehkias,  14  Conn.  311;  State 
T.  Merrit,  36  Conn.  814. 

*HeadDOte  by  Lovely,  J. 

NOTB. — As  to  bow  far  a  munlclpsllty  has 
power  to  control  the  nalsaDce  of  smoks,  see 
also,  In  this  series,  St.  Loula  v.  Edward  Heltse- 
berg  Fscklos  *  Provision  Co.  89  L.  R.  A.  EtSl, 
and  note,  and  Moses  v.  United  Jtates,  6<L  L. 
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To  be  a  nuisaDce  smoke  must  either  pro- 
duce some  tangible  injury  to  property,  real 
or  personal,  as  by  disooloration  of  buildings, 
injury  to  vegetation,  disooloratioii  of  fur- 
niture, clothing,  or  merebandiae,  or  aenai- 
bly  impair  its  comfortable  enjoyment. 

Bigler  v.  Cleveland,  3  Ohio  K.  P.  119;  Bt. 
Louie  T.  Bdtcard  Beitxeherg  Paeking  ^  Pro- 
vieioH  Co.  141  Mo.  375,  SO  L.  R.  A.  651,  04 
Am.  St  Rep.  510,  42  &  W.  054;  Bt.  Paul  v. 
Gil/Hian,  30  Minn.  208,  31  N.  W.  49. 

Meeere.  Jmmmm  C.  Mlehael  and  Emll 
W.  Helmes,  for  reapondent; 

Subtle  diatlnetiona  will  not  be  indulged 
as  to  what  ia  meant  by  dsnae  smoke  aa  thoae 
terms  are  used  in  the  ordinance. 

Barmon  v.  Ohiaago,  110  HI.  400,  61  Am. 
Hep.  1(08. 

It  is  not  permitted  to  give  an  ordinance 
a  atrnined  or  unreaaonable  eonstructioo  for 
the  purpose  of  declaring  it  void. 

State  V.  tiarrie,  60  Minn.  128.  62  N.  W. 
387,  5.11;  State  v.  Sheppard,  64  Minn.  287, 
36  L.  R.  A.  305,  67  N.  W.  62 ;  Btate  ex  ret. 
Hinoea  v.  Behoenig,  72  Minn.  528,  76  N.  W. 
711. 

The  presumption  is  in  favor  of  Uie  rea- 
sonableness of  the  ordinance. 

Van  Hook  v.  Selma,  70  Ala.  361,  45  Am. 
Rep.  85;  State  ex  rel.  lUincea  v.  Schoenig, 
72  Minn.  528,  75  N.  W.  711;  Rund  v.  Fow- 
ler, 142  Ind.  214,  41  N.  E.  456. 

The  reaaonnbleness  of  an  ordinance  is,  in 
the  first  instance,  committed  by  the  legis- 
lature to  the  discretion  and  judgment  of 
the  ccmmon  council,  and  when  they  have 
exercised  their  discretion  and  judgment, 
and  have  passed  such  an  ordinance,  it  is 
prima  fncie  valid. 

Knobloch  V.  Chicago,  M.  d  St.  P.  R.  Co. 
31  Minn.  402,  18  N.  VV.  100;  Duluth  t.  Mai- 
lett,  43  Minn.  204,  45  N.  W.  154;  State  v. 
Barge,  82  Minn.  256,  53  L.  R.  A.  428,  84  N. 
W.  nil;  Bt.  Paul  v.  Colter,  12  Minn.  41, 
90  Am.  Dec.  278,  Gil.  16;  Rookeeter  T.  Up- 
ham,  19  Minn.  108,  Gil.  78. 

The  common  coimcil,  by  virtue  of  the 
fipecial  laws  of  1887,  chap.  48,  had  full  an<l 
ample  authority  to  pass  the  smoke  ordi- 
nanops. 

DarJington  v.  Ward,  48  8.  C.  670,  38  L. 
R.  A.  326,  26  S.  £.  006. 

An  ordinnncp  that  is  expressly  author- 
ized by  the  legislature  cannot  be  held  to  be 
unreasonable. 

A  Coal-Float  v.  Jefferaonville,  112  Ind. 
19,  13  N.  E.  115. 

The  leffiBlature  may,  within  constitutional 
limits,  chants  the  common  law  as  to  nui- 
sances, making  those  things  nuisances 
which  were  not  so  at  common  law,  and  mak- 
ing lawful  such  as  were  common-law  nui- 
aanoes. 

Com.  T.  Parke,  166  Mass.  631,  30  K.  B. 
«6  L.  R.  A. 


174;  Laielon  t.  iG»«eI«,  119  K.  Y.  226,  7  L. 
R.  A.  1S4,  16  Am.  St.  Rep.  813,  23  S. 
878,  162  U.  S.  140,  38  U  ed.  890,  14  Sup. 
Ct.  Rep.  409;  Re  JAnekan,  72  Cal.  114,  18 
Pac.  170;  Baioyer  v.  Davie,  186  Ifus.  246, 

49  Am.  Rep.  27. 

In  a  large  and  popnloua  cil^,  mostly  com- 
posed of  private  reaidencBa,  the  emisaion 
of  dense  smoke  would  cause  diaoomfort,  and 
eron  ill  health. 

Field  v.  Chicago,  44  III.  App.  410;  Wood, 
Kuiaances,  S  420;  Hyatt  v.  Mi/era,  71  N.  C 
271 ;  Rhodes  ▼.  Dunbar,  67  Pa.  27fi,  98  Am. 
Dec  221 ;  OineinnaH  y.  Miller,  20  Ohio  L. 
J.  804;  Harmon  v.  Chicago,  110  HI.  400, 
51  Am.  Rep.  608;  Moaee  v.  United  State; 
16  App.  U.  G.  428,  60  L.  R.  A.  532. 

The  situation  will  not  be  changed  by  evi- 
dence that  the  thing  complained  of  is  not  in 
fact  injuriouB  or  a  nuisance. 

Potoell  V.  Pennsylvania,  127  U.  S.  678, 
32  L.  ed.  253.  8  Sup.  Ct.  Rep.  902,  12S7; 
Sprigg  v,  OorreK  Park,  89  Md.  406,  43  Atl. 
813;  Com.  v.  Parks,  156  Mass.  S31,  30  N.  E. 
174;  Sawyei-  v.  Davis,  136  Mass.  246,  49 
Am.  Rep.  27 ;  State  v.  Beardsley,  108  Iowa, 
390,  71)  N.  W.  138. 

It  is  competent  for  the  legislature  to  de< 
dare  any  practice  deemed  injurious  to  be 
a  public  nuisance,  and  to  punish  it  accord- 
ingly. 

Bepley  v.  State,  4  Ind.  265,  58  Am.  Dec 
628;  Baumgartner  v.  Hasiy,  100  Ind.  575, 

50  Am.  Bep.  830;  North  Chioago  City  H. 
Go.  V.  Lake  View,  106  111.  207,  44  Am.  Rep. 
788;  Kansas  v.  MoAleer,  31  Mo.  App.  433; 
Harmison  v.  Lewiston,  46  111.  App.  184; 
State  V.  Hcidenhain,  42  La.  Ann.  483,  21 
Am.  St.  Rep.  388,  7  So.  621. 

\Vliatever  deprives  the  citizen  of  pure, 
un  contaminated,  iDoffenaive  air  ia  a  nni- 
sanee. 

State  V.  Ltfoe,  9  Honst.  (Del.)  396,  82 

Atl.  1070. 

Smoke  may  be  declared  by  ordinance  to 

be  a  nuisance' per  se. 

Barmon  v.  Chioago,  110  111.  400,  51  Am. 
Rep.  698:  Moses  v.  United  States,  16  App. 
D.  C.  428,  50  L.  R.  A.  632;  dneitmati  t. 
HfiUer,  29  Ohio  L.  J.  364. 

The  ordinances  in  questicMi  are  a  valid 
exercise  of  the  police  power  of  the  city. 

Northiceatem  Fertilising  Co.  v.  Byde 
Park,  97  U.  S.  859,  24  L.  ed.  1036;  Dill. 
Mun.  Corp.  3d  ed.  8S  141  et  seq.;  Cooley, 
Const.  Lim.  SS  572  et  aeq.;  State  v.  Donatd- 
son,  41  Minn.  82,  42  N.  W.  781;  Barmon  v. 
Chioago,  110  III.  400,  61  Am.  Rep.  098; 
Moses  V.  United  States,  16  App.  D.  C.  428, 
50  L.  R.  A.  532 ;  Rippe  v.  Becker,  56  Minn. 
108,  22  L.  R.  A.  857,  67  N.  W.  331;  State 
V.  Corbett,  67  Minn.  340,  24  L.  R.  A.  498, 
4  Inters.  Com.  Rep.  694,  50  N.  W.  317. 
The  fact  that  the  ordinances  ^^uplf^- 
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preMly  exempt  the  eUnmeyB  of  private 
4welliiv  bouMs  does  not  affect  tbe  ques- 
tions  involTed  in  this  appeal. 

People  T.  Letoia,  86  Mich.  273,  40  N.  W. 
140. 

X«vel7,  J.,  delivered  ^  ojunion  of  the 
«ourti 

Defendant  was  convicted  in  the  munidpal 
«ourt  of  St.  Paul  of  having  violated  the  pro- 
vifiionB  of  ordinance  No.  1841  of  the  gen- 
«ral  ordinances  of  the  city,  approved  Octo- 
ber 7,  1895,  as  amended  hy  ordinanoe  No. 
1968,  approved  February  2,  1888,  in  allow- 
ing tbe  emiasion  of  denee  smoke  from  tho 
building  known  as  the  "Angus  hotel,"  cor- 
ner Western  and  Selby  avenues,  of  that 
city;  he  being  the  fireman  employed  and 
having  charge  of  tbe  furnace  therein.  Judg- 
ment was  entered  upon  the  conviction.  De- 
fendant appeals  therefrom. 

Tbe  question  involved  on  this  appeal  is 
the  validity  of  the  so-called  smoke  ordi- 
nance of  the  city  of  St.  Paul,  which  had  its 
origin  in,  and  was  authorized  by.  Laws 
18S7,  chap.  48,  S  3>  subd.  1,  p.  623,  which 
provides  that  tbe  common  council  of  the 
city,  among  other  things,  may  control  and 
regulate  the  construction  of  buildings,  and 
chimneys  therein,  and  prohibit  tbe  emissiou 
■of  "dense  smoke."  Section  36,  art.  4,  of  the 
-state  Constitution  was  amended,  allowing 
cities  to  frame  their  own  charters,  in  1898. 
Undep  this  amendment  the  legislature 
{Laws  1899,  chap.  351,  p.  462)  provided 
that  all  ordinances,  resolutions,  and  regu- 
lations in  force  at  the  time  of  any  new 
charter  adopted  by  virtue  of  such  amend- 
ment, not  inconsistent  with  tbe  provisions 
thereof  or  of  that  act,  should  remain  and 
t)e  in  force  until  altered,  modified,  or  re- 
pealed by  the  lawmaking  authorities  of  the 
city  taking  tbe  benefit  of  its  provisions, 
«nd  we  are  clear  that  it  cannot  be  open  to 
•doubt  that  tbe  ordinance  in  question,  so  far 
as  relative  to  the  conditions  presented  on 
'this  appeal,  was  in  force  at  the  time  of  the 
■defendant's  conviction.  In  the  case  of  8t. 
Paul  V.  Qilftllan,  36  Minn.  298,  31  N.  W. 
40,  it  was  held  that  at  that  time  the  city 
bad  not  tbe  power  to  pass  such  an  ordi- 
nance, and,  upon  the  absence  of  that  au- 
thority, prosecution  was  defeated.  In  81. 
Paul  V.  Johnton,  69  Minn.  184,  72  N,  W. 
44,  tbe  prosecution  failed  upon  the  ground 
that  the  ordinance  then  in  force  did  not 
make  the  servant  of  tbe  owner  liable.  But 
"the  objectiona  which  defeated  the  prosecu- 
-Uons  in  these  eases  do  not  apply  here.  The 
•ordinance  was  in  terms  general,  and  appli- 
■oable  to  all  persons  violating  the  same ;  nor 
•can  it  be  questioned  that  the  legislature 
could  confer  upon  a  municipality  the  right 
to  prdiibit  whatever  is  injurious  or  detri- 
<Q  L.  R.  A. 


mental  to  public  health  or  comfort,  and 
that  whatever  deprives  the  residents  of 
urban  oommuuities  of  pure,  uncontami- 
nated,  inoffensive  air  is  a  nuisance.  State 
T.  Luce,  9  Houat  (Del.)  396,  32  Atl.  1076. 

The  pith  of  defendant's  contention  on  this 
review  is  that  the  distinctive  terms  de- 
scribing tbe  act  complained  of  in  the  ordi- 
nance, as  well  as  in  the  complaint,  whereby 
it  is  attempted  to  define  a  public  nuisance, 
and  charge  that  it  had  been  committed,  are 
so  indefinite,  vague,  and  uncertain  that  they 
fail  to  efl'ectively  accomplish  that  purpose. 
It  is  insisted  that  the  terms  of  the  ordi- 
nance, "dense  smoke,"  adopted  in  the  com- 
plaint, without  more  particularly  describ- 
ing or  specifically  defining  the  reprehended 
nets,  are  insufficient,  for  the  reason  that 
they  do  not  embrace,  ex  vi  termini,  or  by 
fair  inference  imply,  essential  conditions  to 
justify  the  material  conclusion  that  a  mat- 
ter properly  the  subject  of  police  regulation 
and  municipal  control  was  the  lawful  sub- 
ject of  prohibition.  So  that  the  issue  on 
this  review  is  the  exceeding  simple  one,  viz., 
whether  the  words  of  the  ordinance  and 
complaint,  "dense  smoke,"  which  are  mads 
by  defendant's  contention  a  determinative 
test  of  sufficiency,  fairly  imply  and  reason- 
ably contemplate,  in  their  meaning,  the 
commission  of  acts  which  constitute  a  nui- 
sance, and  justify  restrictions  under  penal 
consequences.  Unless  we  are  entirely  at 
fault  in  our  apprehension  of  the  significa- 
tion of  words  when  used  in  their  accepted 
sense,  the  terms  "dense  smoke"  suggest  and 
reasonably  imply  much  more  than  counsel 
for  defendant  concedes.  While  it  may  be 
true  that  at  times  the  emission  of  smoke  in 
small  quantities  from  chimneys  may  not  be 
so  offensive  as  to  itself  constitute  a  nui- 
sance, it  is  not  so  easy  to  see  how  dense 
smoke  can  be  regarded  with  toleration,  or 
found  acceptable  to  the  senses  of  ordinary 
humanity,  particularly  in  the  residence  por- 
ttons  of  a  community,  such  as  this  ordi- 
nance was  intended  to  apply  to.  "Smoke"  is 
defined  in  Webster's  International  Diction-  . 
ary  as  follows:  "The  visible  exhalation, 
vapor,  or  substance  that  escapes  or  is  ex- 
pelled from  a  burning  body, — especially 
from  burning  vegetable  matter,  as  wood, 
coal,  peat,  or  the  like."  "Dense"  is  also  de- 
fined therein  as  follows:  "Having  the  con- 
stituent parts  massed  or  crowded  t(^tber; 
close;  compact;  thick;  containing  much 
matter  in  a  small  space;  heavy;  opaque." 
To  be  logical,  and  to  affect,  perhaps,  unnec- 
essary learning  to  aid  common  sense  and 
common  knowledge,  it  would  follow  that  the 
exhalation  of  vapors  from  burning  vege- 
tables, wood,  coal,  or  peat  crowded  together, 
'containing  much  matter  in  a  small  space,  as 

soot,  cinders,  and  coal  dust  ezh( 
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diimneys,  would  neoMurity  inflict  upon  the 
oooupants  of  residenoM  and  apartment 
houses  mueh  disemufort,  greatly  add  to  the 
ordinary  burdens  of  urlmn  ezistoioe,  and 
fall  within  the  ordinarily  aooepted  deflni- 
tiui  of  a  nuisHiiee  at  common  law.  Under 
a  municipal  ordinance  prohibiting  the  ex- 
halation of  dense  smoke  in  the  city  of  Chi- 
cago, the  same  question  was  presented  as 
here,  and-  in  disposing  of  the  subject  the 
court  of  last  resort  in  Illinois  held  the  fol- 
lowing pertinent  language  ap^ieable  to  this 
oontroveray,  which  we  approve  and  adopt: 
"Nor  wilt  any  subtle  distinctions  be  in- 
dulged as  to  what  is  meant  by  'dense  smoke,' 
as  those  terms  are  used  In  the  cnrdinance. 
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The  terms  used  will  be  understood  as  com- 
monly employed,  and  this  court  will  under- 
stand by  'dense  snudce'  precisely  what  every- 
body else  does  that  has  ever  seen  a  volume 
of  dark,  dense  smoke  as  it  comes  from  the 
smokestack  or  chimney  where  common  soft 
or  bituminous  coal  is  used  for  fad  in  any 
considerable  quantities.*'  Harmon  t.  CM- 
0000,  110  111.  400,  51  Am.  Rep.  098. 

There  are  well-known  derices  in  ocnomon 
use  lor  mitigatii^  the  evils  caused  by  dense 
smoke,  and  the  enforcement  of  the  ordi- 
nance cannot  be  said  to  inflict  hardshipa 
upon  the  consumers  of  the  materials  which 
oeeaslim  the  nuisance  omiplained  of. 

Judgment  afpmied. 


OF  APPEALS,  SEVENTH  CIRCUIT. 

article  In  a  newspaper  upon  the  expreas  eon- 
dltlmi  that  It  shall  be  accompanied  by  a  prop- 
er notlea  at  eoi»yrlght. 

(Oroetompt  Oircutt  Judo;  JIaasslt.) 
(October  81,  1802.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Illinou  dismissing 
a  bill  filed  to  enjoin  defendant  from  prose- 
cuting suits  for  damages  for  alleged  viola- 
tion of  a  copyright.  Affirmed. 

Statement  by  Jeaklma,  Circuit  Judge: 
The  American  Press  AraodaUon,  a  dtlaen 

Fob.  Co.  the  decision  that  (me  who  Innocently 
copies  a  llcenaed  pobllcatlon  ot  a  c<vyrlghted 
article  Is  liable  for  literary  piracy  In  an  xctlon 
by  the  owuer  of  the  copyright,  notwithstand- 
ing the  absence  of  the  statotory  notice  from  the 
work  he  copies,  provided  the  proprietor  haa 
strictly  enjoined  npon  bis  licensee  the  duty  of 
biBcrlblng  the  notice,  and  does  not  snstala  to- 
ward the  negligent  patdlAer  the  relatloo  of 
principal  to  agent, — Is  without  an  exact  prece- 
dent. 

The  writer  has  aimed  to  present  below  the 
cases,  and  those  alone,  which,  arlalng  nnder  the 
ct^yrlght  lawB  of  the  Dnlted  States,  have  de- 
termined the  effect  of  the  absence  from  a  copy- 
righted publication  of  the  regnlslte  statutory 
notice,  or  ot  some  material, part  thereof,  or  of 
thf  presence  of  a  notice  varying  from  the  literal 
formula  given  in  the  act.  A  few  caaes  from 
the  English  reports  which  appear  to  shed  light 
npon  the  present  inqalty  have  been  hieladed, 
but,  as  the  whole  question  Is  one  of  the  scope, 
construction,  and  effect  of  statute  law,  but  lit- 
tle that  Is  helpful  has  been  gleaned  from  this 
source.  For  the  same  reason,  patent  cases,  al- 
though la  a  degree  analogous  to  copyright  casca, 
are  unavailable. 

II.  2ieoeaaUy  of  notice. 

Btaire  the  case  <rf  Donaldaon  v.  BeckeL  4 
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of  the  state  of  New  York,  is  engaged  in  the 
business  of  securing  original  and  selected 
matter  for  publication,  whiob  it  prepares  in 
tbe  form  of  electrotype  plates,  and  leases 
for  publication  to  its  subscribers  for  an 
agreed  consideration.  The  matter  thus  dis- 
tributed is  sometimes  copyrighted  matter, 
and  sometimes  not;  tbe  former  being  pub- 
lished with  the  requisite  copyright  noticje, 
and  the  latter  credited  to  the  source  from 
which  it  is  obtained.  The  appellee,  the 
Daily  Stoiy  Publishing  Company,  a  citizen 
of  the  state  of  Illinois,  is  engaged  in  sup- 
plying newspapers  and  periodicals  through- 
out the  United  States  with  short,  copy- 
righted stories,  under  a  form  of  contract 
which  gives  to  such  newspapers  tbe  ex- 
clusive right  to  publish  the  storieB  fur- 
Burr,  2408,  2  Bro.  P.  C  120,  In  Bnglaod.  and 
Wheaton  t.  Peters.  8  Pet.  SBl,  8  L.  ed.  lOSS, 
tn  tbe  United  States,  the  rights  and  remedies 
of  an  author,  artist,  or  a  composer.  In  hla 
pnUlsbed  work,  have  depended  wholly  upon 
■tatate.  Ai  eoivrWit  In  pnbllihed  work  ex- 
ists only  In  virtue  of  the  statute,  when  the 
statute  prescrlbea  certain  conditions  apon  which 
It  mtj  be  enjoyed.  It  Is  essential  to  Its  preaer^ 
vatlon  that  every  one  of  the  statutory  require- 
ments be  anbstantlally  satlsfled.  or  no  rlsht  ot 
action  will  accrue  against  tbe  Infringer. 

One  of  tbe  erer-prcMnt  condltlcms  precedent 
to  maintaining  an  actlm  against  an  Infringer 
of  a  copyright,  in  tbe  American  o^yrlght  law 
<D.  8.  Rev.  Stat  I  4062,  and  Amendments,  U. 
8.  Comp.  Stat.  1901,  p.  8411),  has  been 
tbe  requirement  that  notice  of  the  copyright  be 
published  with  the  copyrighted  composition.  In 
Its  presenl  form,  that  reqairemeot  Is  thus  ex- 
pressed :  "No  person  shall  maintain  an  action 
for  the  Infringement  of  his  copyright,  unless  he 
shall  give  notice  thereof,  by  Inserting  In  the 
several  copies  ot  every  edition  published,  on  the 
title  page,  or  tbe  page  immediately  following. 
If  it  be  a  book.  or.  If  a  map,  chart,  musical  com- 
position, print,  cut,  engraving,  photograph, 
painting,  drawing,  ctaromo,  statue,  statuary,  or 
model  or  design.  Intended  to  be  perfected  and 
completed  as  a  work  of  the  fine  arts,  by  In* 
scribing  upon  some  visible  portion  thereof,  or 
of  tbe  substance  on  which  the  same  shall  be 
mounted,  the  following  words,  viz.:  'Entered 

according  to  Act  of  Congress,  In  the  year  , 

by  A.  B.,  In  tbe  olBce  of  the  Librarian  of  Con- 
gress at  Washington ;'  or.  at  hla  option,  the 
word  'Copyright,*  together  with  the  year  the 
copyright  was  entered  and  the  name  of  the 
party  by  whom  It  was  taken  oot ;  thus,  'Copy- 
right, 1»— ,  by  A.  B.'  •■ 

The  protection  given  by  the  statute  Is  always 
Jeoparded,  and  frequently  lost,  by  failure  to 
conform  to  these  requirements. 

The  proprietor  of  a  copyright  book  la  bound 
to  give  the  statatory  notice  In  the  several  cop- 
ies of  every  edition  published  by  bim ;  and  the 
declaration  of  the  statute,  that  no  person  shall 
maintain  an  action  for  the  Infringement  of  his 
copyright  unless  he  shall  give  notice  thereof 
by  Inserting  the  prescribed  words  In  the  several 
copies  of  every  edition  published,  means  every 
edition  which  he.  as  controlling  the  publication, 
publishes ;  and  the  word  "action"  means  an  ac- 
tion either  at  law  or  In  eqnlty.  Thompson  t. 
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nisfaed,  within  a  limited  territory,  but  upon 
the  express  condition  that  they  shall,  at  the 
time  of  such  publication,  print  with  each 
story  a  full  copyrigbt  notice^  as  required  by 
the  copyright  laws  of  the  United  States. 
January  8,  1900,  tbe  St.  Louis  Globe-Demo- 
crat, a  patron  of  appellee,  published  a  copy- 
righted story,  entitled  And  After;  omitting, 
through  mere  inadvertence,  any  notice  that 
the  same  was  copyrighted.  Soon  after,  the 
story  thus  published  was  appropriated  by 
the  appellant  and  distributed  to  its  patrons 
by  means  of  its  customary  plates;  proper 
credit  being  given  to  the  Olobe-Democrat 
for  the  story.  As  a  matter  of  fact,  the  stor^ 
belonged  to  the  appellee,  and  had  by  it  been 
copyrighted  and  furnished  to  the  Globe- 
Democrat  under  a  contract  giving  that  pa- 


Hnbbard.  181  U.  8.  123,  88  L.  ed.  76,  9  Sap. 
Ct.  Bep.  710. 

III.  7srfsi»<  soMoes. 

a.  Trade  namea. 

A  notice  of  copyright  containing  the  old  and 
well-establlsbed  trade  name.  Instead  of  the  per- 
sonal name,  of  tbe  proprietor,  and  omitting 
bis  residence,  slthon^  be  Is  a  foreigner.  Is  snlB- 
dent.  Werckmelster  v.  Springer  Lithograpbbig 
Co.  63  Fed.  808. 

The  same  Is  troe  in  England. 

The  reqalrem«it  of  the  Bngllsta  copyright  of 
designs  act  as  to  Inscribing  the  namea  of  tbt 
proprietors  on  the  objects  to  he  protected  Is 
satisfied  when  use  is  made  of  tbe  trade  or  part- 
nership name,  only,  of  such  proprietors.  Rock 
V.  MBsros  (1872)  L.  R.  IS  Bq.  104. 

Unless,  mdeed,  tbe  firm  name  Is  anplt^ed  by 
a  sbigle  Individual,  and  falsely  implies  that 
he  Is  not  tbe  sole  proprietor.  Oraves  v.  Ash- 
ford,  L.  B.  2  C.  P^  410. 

b.  itedimda»oif. 

Additional  words  In  a  notice  of  copyrl^t 
Inscribed  upon  a  map,  which  simply  amplify  the 
formala  prescribed  by  tbe  statote,  without  in 
any  manner  affecting  Ita  meaning,  will  be  re- 
garded as  surplusage. 

The  maxim,  VtUe  per  inutile  noM  vlUatur, 
applies.  It  tbe  notice  follows  the  statutory 
form,  living  the  words  In  the  same  order.  It  Is 
enough,  although  there  are  extra  words,  not 
subversive  of  the  meaning.  Inserted  and  ■  ap- 
pended. Hefel  V.  Wbltely  Land  Co.  54  Fed. 
ITS. 

For  example,  a  notice  reading,  "Copyright, 
entered  according  to  Act  of  Congress,  1880,  by 
T.  C.  Hefel,  Civil  Engineer,"  U  good.  /bfd. 

So,  too,  IB  a  notice,  which  reads,  "Copyright, 
1002,  published  by  Hills  &  Co..  Ltd..  London, 
England."  Hills  ft  Co.  v.  Austrlch,  120  Fed. 
862. 

c.  Invertion. 

An  Inscription  upon  a  photograph,  reading, 
"1880,  Copyrighted  by  B.  J.  Falk,  New  York," 
although  a  departure  from  the  form  prescribed 
by  statute,  viM.:  "Copyright,  1880,  Iqt  B.  J. 
Falk,"  must,  nevertheless,  upon  the  suthorlty 
of  Callagban  t.  Uyers,  128  U.  8.  617,  82  L.  ed. 
047,  0  Sap.  Ct  Rep.  177.  be  held  sol&dent  as 
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per  the  exclusive  right  to  publish  the  story 
within  the  territory  covered  by  the  city  of 
St.  Louis,  upon  the  express  condition  that 
that  paper  should  and  would  print  with  the 
story,  in  compliance  with  the  statutes  of 
the  United  States,  the  copyright  notice,  as 
follows:  "Copyrighted,  1809,  by  Daily  Story 
Publishing  Company;"  and  the  St.  Louis 
Globe- Democrat  expressly  agreed  so  to  do. 
The  Daily  Story  Publishing  Company  sold 
to  other  nen'spapers  the  exclusive  right  of 
publicaticHi  of  the  story  in  their  respective 
territories;  being  other  than  the  territory 
granted  to  the  St.  Louis  Globe-Democrat, 
and  under  like  contract  and  condition  as 
that  with  the  St.  Louis  Globe-Democrat. 
The  appellant  had  no  knowledge  thai  the 
story  had  been  copyrighted.  Both  assoeia- 


OCT^ 

tions  acted  in  good  faith;  the  Daily  Story 
Publishing  Company  believing  that  the 
Globe-Democrat  had  protected  its  copyright, 
and  the  American  Press  Association  believ- 
ing that  the  story  was  not  copyrighted^ 
Upon  learning  that  newspapers  were  pub- 
lishing the  story  without  license,  the  appel- 
lee presented  to  the  various  papers  pubiish- 
tng  the  story  bills  for  damages,  threatening 
suit  for  their  recovery.  The  appellant 
promptly  informed  the  appellee  of  the  man- 
ner in  which  the  story  was  obtained,  and  as- 
sumed responsibility  for  its  use  by  its  pa- 
trons, and  announced  that  the  publication 
would  be  immediately  discontinued,  whieli 
was  done.  The  appellant  filed  its  bill  in  the 
circuit  court  to  restrain  appellee  from  col- 
lecting in  any  manner  from  its  patrons  any 


United  Statis  Cjbotjit  Coubt  of  Apfialb. 


a  snbstaDtfal  compliance  with  the  itatotfc  Falk 
V.  Sebamocher,  48  Fed.  222. 

d.  LooatUm, 

However  It  mlebt  have  been  under  a  form  of 
statute  requiring  the  copyright  notice  open  a 
musical  composltltn  to  be  Inscribed  on  eome  por- 
tion o(  tbe  face  or  front  tbereof,  or  on  the 
face  of  tbe  substance  on  whfch  the  same  shall 
be  mounted,  aader  a  statute  merely  requiring 
the  luBcrlptlon  to  be  upon  some  visible  portion 
tbereof,  or  of  tbe  substance  on  wblcb  the  same 
shall  be  mounted,  a  notice  on  the  first  page  of 
a  piece  of  music — tbe  next  but  oae  to  tbe 
cover  title — snfllclently  complies  with  the  stat- 
ute.   BluDie  T.  Spear,  SO  Fed.  620. 

IV.  Defective  notices. 

a.  Uaterlal  omUeUmt. 

'  A  materially  defective  notice  of  copyright  Is, 
in  coDtmpiatlon  of  law,  do  notice  whatever. 
Osgood  V.  A,  B,  Aloe  Inatroment  Co,  88  Fed. 

470. 

To  omit  altogether  the  date  from  a  copy- 
right notice  la  fataL  King  v.  Force,  2  Cranch, 
C.  C.  208.  Fed.  Cas.  No.  7,791. 

This  defect  Is  not  cured  by  Inserting  the  date 
at  tbe  foot  of  the  title  page,  where  tbe  date 
of  publication  Is  usually  printed,  even  wben 
the  notice  is  on  tbe  title  page  Itself.  Tompklus 
V.  Rankin,  3  Cent.  L.  J.  443,  Fed.  Cas.  No. 
14,080. 

To  entitle  the  owner  of  a  copyright  to  main- 
tain an  action  for  Its  Infringement  the  notice 
publlabed  by  him  In  the  protected  work  must 
comply  with  the  statnte.  The  omiaslon  from 
such  notice  of  the  words  "In  the  olDce  of  the 
Librarian  of  Congress  at  Washington,"  when 
be  electa  to  use  the  drst.  Instead  of  tbe  second, 
formula  In  the  statute,  1b  fatal.  Jackson  v, 
Walkle,  29  Fed.  15. 

A  copyright  notice  which  substitutes  the 
phrase,  "all  rights  reserved,"  for  the  name  of 
the  proprietor,  when  the  second  statutory  form 
is  adopted.  Is  fatally  defective.  Osgood  v. 
A.  B.  Aloe  Instrument  Co.  69  Fed.  201. 

Nor  can  this  defect  be  supplied  by  the  ap- 
pearance upon  the  title  page  (the  eopyrlgbt  no- 
tice being  upon  tbe  back  of  the  title)  of  the 
name  of  the  publisher.  Even  If  the  poblliber's 
name  could  be  regarded  as  identical  with  tbe 
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name  of  tbe  proprietor  of  the  copyright  (antf- 
it  cannot  be  so  deemed),  the  defect  la  not  thas 
curable.  Osgood  v.  A.  S.  Atoe  Itutrnment  Co. 
88  Fed.  4T0. 

bi  /MMterisl  osifnfoiM. 

The  object  of  tbe  provision  In  the  copyrWt 
law  for  Inscribing  notice  of  the  copyright  upon 
the  protected  production  as  a  condition  prece- 
dent to  tbe  maintenance  of  suit  against  an  In- 
fringer Is  to  give  notice  to  the  public,  by  plac- 
ing upon  each  copy  in  some  visible  shape  the- 
name  of  the  author,  of  tbe  existence  of  the- 
clalm  of  exclusive  right  and  tbe  date  at  which 
this  right  was  obtained.  This  notice  is  aofll- 
clently  given  by  words  found  on  each  copy  of  a 
copyrighted  photograph,  which  clearly  assert  a 
copyright,  the  date  thereof,  and  the  Identity  of 
tbe  author.  Bnrrow-Glles  LHbographte  Co.  v. 
Sarony.  Ill  U.  8.  58,  28  L.  ed.  849.  4  Sqik  Ct 
itep.  279. 

It  is  therefore  suffldent  If  tbe  notice  con- 
tains tbe  Initial  only  of  the  Christian  name  of 
the  proprietor  of  tbe  copyright  Ibid, 

And  even  wben  tbe  surname  is  given.  If  the 
ChrUtian  name  be  altogether  lacking.  Bollaa 
V.  Outing  Co.  46  L.  B.  A.  712.  2S  C.  C.  A.  6H, 
46  U.  S.  App.  449.  77  Fed.  966. 

And  It  Is  permissible,  too,  to  abbreviate  the 
date.    Ibid.,-  Snow  v.  Mast,  6S  Fed.  995. 

V.  Worta  In  several  partt. 

A  copyrighted  work  In  several  volomca  Is 
protected  wben  tbe  notice  required  by  the  stat- 
ute Is  published  In  Its  proper  place  In  tbe  Qrst 
volnme,  only,  of  the  series.  Dwight  v.  Ap- 
pleton,  1  M.  Y.  Legal  Oba.  188,  Fed.  Cas.  No. 
4,216. 

And  a  statistical  atlas,  containing  several 
maps,  copyrighted  as  an  entirety  and  contain- 
ing a  single  notice  of  tbe  copyright  In  Ita  proper 
place.  Is  fully  protected  In  all  Its  parts.  It  Is 
unnecessary  to  copyright  and  Inscribe  with  no- 
tice every  map  by  itself.  Black  v.  Henry  O. 
Allen  Co.  0  L.  R.  A.  438,  42  Fed.  618. 

And  a  sheet  of  pbotograpbs,  4,600  In  num- 
ber, taken  at  successive  Instants  of  time,  of  a 
moving  scene,  need  only  be  Inscribed  once  with 
the  statutory  notice  of  copyright  In  order  fully 
to  protect  the  several  views  of  the  series.  Bdt- 
son  T.  Lnbin,  68  C.  C.  A.  604,  122  Fed,  240, 
Reversing  110  Fed.  988. 
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damages  or  compensation,  or  from  institut- 
ing any  suit  therefor;  insisting  that  the  ap- 
pellee bad  lost  its  right  of  copyright  hy 
such  publication  by  the  St.  Louis  Qlobo- 
Democrat.  Upon  hearing,  a  decree  was  en 
tered  dismissiTig  the  bill  for  want  of  equity, 
from  which  decree  this  appeal  is  taken. 

Ai^ed  before  Jenkw,  Qrououp,  and 
Baker,  Circuit  Judges. 

Mr.  Lonis  O.  Ekla,  for  appellant: 
No  action  can  be  maintained  by  any 
person  for  the  infringement  of  hia  copy 
right,  unless  he  shall  give  notloe  thereof 
bj  inserting  in  the  several  copies  of  every 
edition  published  the  required  copyright  no- 
tice. 

Tl.  When  notice  it  entirely  abaent. 
a.  VnpuhHahed  oopiet. 

The  statate  comes  Into  ptay  only  upon  tbe 
pnbllcatlon  of  an  lotellectual  produrtton.  I| 
Ic  therefore  wholly  anDMessar;  to  attach  the 
notice  to  copies  not  actnally  pubtisbed.  thongb 
tiieae  be  numerona.  Bartlette  t.  CrltteBden. 
4  UclMD.  800.  Ped.  Cas.  No.  1,0S2.  6  UcLcan, 
82,  Ped.  Cas.  No.  1,076. 

In  tbe  note  Id  this  series  on  the  Common- 
late  riffhie  ot  omthore  and  othere  in  tntelleetual 
produottone,  appended  to  Press  Pub.  Co.  t. 
Monroe,  61  L.  R.  A.  858,  the  reader  will  And 
(dlT.  v.,  e,  pi  874)  tbe  cases  that  answer  tbe 
qoestion,  Wbat  constitutes  publleationT 

bu  Attttertoed  pa&HoaMoM. 

1.  Before  eopyrtght. 

la  a  case  which  came  before  tbe  courts  to 
183B  It  appeared  that  the  complalasnt  bad  pub- 
lished his  work  in  a  newspaper  of  senersl  cir- 
culation without  notice  of  the  copyrlf^t,  and 
afterwards  got  It  oat  and  copyrighted  It  In 
book  form.  Upoa  applying  for  an  Injunction 
pendente  Hte  against  one  who  bad  repobllabed 
the  work  from  tbe  newspaper,  the  court  said 
some  very  Important  and  novel  questions  werp 
raised  by  this  state  of  tacts,  qaestlons  to  which 
no  Judicial  answera  had  been  fonnd,  either  by 
the  Industry  of  counsel,  or  his  owq  research. 
Two  of  these  were,  first,  whether  an  antbor 
wbo  gired  bis  work  to  tbe  pabllc  by  printing 
and  publlablDg  It  In  a  public  paper,  unpro- 
tected by  any  copyright,  can  have  such  a  right 
In  tbe  same  work  by  afterwards  publiabing  it 
In  book  form ;  and,  second.  If  he  can.  whether, 
he  can  maintain  an  action  for  Infringement 
against  one  who,  never  having  seen  or  heard 
of  the  book,  copies  the  newspaper.  The  ques- 
tions were  left  unanswered.  Their  existence 
was  considered  to  dLqiafs  tbe  rfgbt  of  tbe 
claimant  to  an  extent  snfllclent  to  deny  blm 
a  prellmluary  btjunctlon.  Miller  v.  McBIroy, 
1  Clark  (I'a.)  Fed.  Cas.  No.  8.581. 

Tbne  questions  are  no  longer  open.  It  is 
settled  that,  onder  tbe  stated  eircnmstanees,  tbe 
copyright  Is  not  kept  alive.  Holmes  v.  Uurst, 
174  C.  S.  82,  48  L.  ed.  904,  10  Snp.  Ct.  Rep. 
606. 

Indeed,  the  courts  have  gone  beyond.  If  a 
book  Is  published  ssrlally  In  a  magaifne, — even 
66  L.  R.  A. 


U.  S.  Rev.  Stet.  9  4962,  U.  S.  Comp.  Stat. 
1001,  p.  3411. 

Ah  edition  of  appellee's  copyrighted  story 
was  published  by  the  St.  Louis  Globe-Demo- 

cmt. 

Reade  v.  Bantley,  4  Kay  ft  J.  6S6;  Drone, 
Copyright,  p.  355. 

Publication  is  defined  as  selling  or  c^er- 
ing  to  tbe  public 

7  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  613; 
Drone,  Copyright,  p.  201. 

The  provisions  of  the  copyright  law  in 
regard-  to  notice  are  strictly  construed,  and 
the  burden  of  strict  comptinnce  with  same 
is  expressly  thrown  upon  the  party  claim- 
ing the  copyright. 

Baker  r.  Taylor,  2  Blatchf.  82,  Fed.  Cas, 
No.  782 ;  ParleiitaoH  t.  LawUe,  3  Sawy.  830/ 

a  mamxlne  copyrighted  as  an  entirety  by  the 
piiiillabera,  and  containing  In  due  Conn  In  eacb 
Issue  the  statutory  notice  of  sncb  copyright, — 
and  when  the  serial  publlcfltlon  Is  complete,  or 
while  It  Is  running,  such  book  be  copyrighted 
irj  and  In  the  name  of  the  author,  and  pnbllalied 
witb  ibe  statutory  notice  therein  printed,  no 
nction  can  be  maintained  against  the  pirate. 
MilHin  T.  R.  H.  White  Co.  100  U.  S.  260.  47  L. 
Hi.  1040.  23  Sup.  Ct  Uep.  769:  Mifflin  v.  Dut- 
ton,  ITO  C,  a,  269,  47  U  ed.  1048,  28  Sup.  CL 
Rep.  771. 

Said  Brown,  J.,  who  wrote  for  the  conrt  In 
th»  Brat  of  these  cases:  Tbe  object  of  tbe 
notice  being  to  warn  the  public  against  tbe 
republication  of  a  certain  book  by  a  certain  au- 
thor or  proprietor.  It  Is  dllBcult  to  see  how  a 
person  reading  either  iafc.)  ot  these  notices 
would  nnderstand  that  they  were  Intended  for 
the  protection  of  tbe  same  work.  On  tbeir 
race  Ibey  would  seem  designed  for  an  entirely 
(llfTerent  purpose.  It  might  well  be  tbat  a 
iiook  not  copyrighted,  or  Insufflelently  eopyrlgbt- 
t^.  by  tbe  author,  might  be  republished  by  an- 
other In  total  Ignorance  of  the  fact  that  It  bad 
previously  appeared  serially  In  a  copyrighted 
magaslne.  It  Is  incorrect  to  say  that  any  form 
of  notice  Is  good  which  calls  atteotlon  to  the 
person  of  whom  Inquiry  can  be  made  and  In- 
formatlon  obtain^  sloce,  the  right  being  pure- 
ly 8tatub>ry,  tbe  public  may  Justly  demand  that 
the  persons  claiming  a  monopoly  of  publlca- 
rlon  Bhall  purane.  In  su1>stance,  at  least,  tbe 
statutory  method  of  securing  It.  In  determin- 
ing whether  a  notice  of  copyright  ia  misleading, 
we  are  not  bound  to  look  beyond  the  fbce  of 
the  notice,  and  Inquire  whether,  under  the  facts 
of  the  particular  case.  It  Is  reasonable  to  sup- 
pose an  Intelligent  person  could  actually  have 
been  misled.  With  the  ntmost  desire  to  five  a 
couetructlon  to  the-  statute  most  liberal  to  tbe 
author,  we  find  It  Impossible  to  say  that  the 
entry  of  a  book  under  one  title  by  the  publlab- 
ers  can  validate  the  entry  of  another  book  of 
a  different  title  by  another  person. 

2.  After  copyright. 

In  tbe  second  of  the  two  cases  Just  cited 
(UIDlln  V.  Dutton,  190  V.  8.  263.  47  L.  ed. 
1048,  28  Sup.  Ct  Rep.  771}  Brown,  J.,  said. 
In  sabstanee:  Aa  the  flrat  twenty-nine  chap- 
ters anwnred  in  the  Atlantic  Monthly  before 
any  steps  were  taken  by  either  publlshen  or 
author  to  obtain  a  copyrl^t,  they  at  least  be- 
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Fed.  Cas.  No.  10,762;  Wheaton  v.  Petort,  8 
Pet.  501,  8  L.  ed.  10S5;  Bouoicault  v.  hart, 
13  Bbitcbf.  47,  Fed.  Cas.  No.  1,692;  Law- 
rence V.  Daita,  4  Cliff.  1,  Fed.  Cas.  No. 
8,136;  Merrell  v.  Tice,  104  U.  S.  557,  20  L. 
«d.  864;  Caltaghan  v.  Myera,  128  U.  S.  617. 
32  L.  ed.  547,  9  Sup.  Ct.  Rep.  177;  Banks 
T.  Manchester,  128  U.  S.  244,  252,  32  L.  ed. 
425,  428,  9  Sup.  Ct.  Rep.  36;  Thompson  v. 
Hubbard,  131  U.  S.  123,  33  L.  ed.  76,  9  Sup. 
Ct.  Rep.  710;  Pierce  d  B.  Mfg.  Co.  v. 
Werckmeister,  18  C.  C.  A.  431,  33  U.  S. 
App.  399,  72  Fed.  54;  Osgood  v.  A.  ».  Aloe 
Instrument  Oo.  83  Fed.  470;  King  v.  Force, 
2  Cranch,  C.  C.  208,  Fed.  Caa.  No.  7,791; 
Tompkins  T.  Rankin,  3  Cent.  L.  J.  443,  Fed. 
Cas.  No.  14,090;  Jackson  v.  Walkie,  20  Fed. 
15;  Higgina  v.  Keuffel,  30  Fed.  627;  Mo- 


came  public  proptrty.  The  aatbor**  copyrlfcht 
of  the  laat  thirteen  diaptera  would  doubtleu 
bare  been  valid  but  for  the  tact  that  tbey  aub- 
•equently  appeared  In  two  numbers  of  the 
magaslne  wltboot  notice  of  such  copyright.  As 
we  have  already  held  that  the  copyriRtat  of  the 
magailne  by  the  publlshera  did  not  operate  as 
notice  of  the  rights  of  the  snthor  to  any  article 
appearlntc  therein,  it  follows  that  the  appear- 
ance of  the  last  thirteen  chapters  rlttated  the 
copyright. 

If  a  mere  label  designating  the  contents  of 
the  package  upon  which  It  is  put  can  be  deemed 
a  eompoaltton,  that  la  copyrl^table, — aad  it 
cannot. — atlll.  Inasmuch  as  the  statute  requires 
that  there  shsli  appear  upon  everything  copy- 
righted a  notice  of  the  copyright  as  a  condition 
precedent  to  proseentlw  an  Infringer,  If  no 
watSi  notice  Is  put  upon  the  label  there  can  be 
malotelned  neither  an  action  for  damages,  nor 
a  suit  In  equity  to  restrain  Its  future  use.  Hig- 
gina 7.  KeufTel,  140  U.  8.  428,  86  L.  ed.  470,  11 
Bnp.  Ct,  Rep.  781. 

The  omission  of  the  proprietor  <A  a  copy- 
righted book  to  print  therein  the  notice  which 
the  statute  requires,  complete  In  respect  of 
both  the  year  of  entry  and  the  name  of  blm  who 
entered,  as  well  aa  the  claim  of  copyright,  de 
bare  sncb  pnqirletor  from  maintaining  an  ac- 
tion for  the  Infrlngonent  of  his  copyright, 
even  against  the  farmer  proprietor,  his  grantor, 
who  had  knowledge  of  his  rights,  sod  who  In 
the  first  edition  had  himself  fully  compiled  witb 
the  statute  In  respect  of  notice.  Thompson  t. 
Hubbard,  181  U.  B.  128,  88  U  ed.  76,  9  Sup.  CL 
Rep.  710. 

In  England,  however,  the  author  of  a  copy- 
righted play,  who  afterwards  pnbllshes  a  novel 
with  the  same  plot  and  characters,  and  contain- 
ing scenes  and  passages  of  tbe  dialogue  identi- 
cal with  those  In  the  play  {the  novel  being  un- 
protected from  adaptation  to  tbe  stage),  Is  en- 
titled to  an  Injunction  against  one  who  dram- 
atises tbe  novel,  and  thua  Infringes  the  copy- 
righted pley.  Tbe  fact  that  the  Infringer  is 
Ignorant  of  tbe  play,  and  makes  bis  adaptation 
from  the  novel  alone.  Is  no  defsase.  Reade  v. 
Lacy,  1  Johns,  k  H.  524. 

In  the  above  case,  tbe  vice  chancellor.  Sir 
W.  Page  Wood,  aald  :  I  cannot  accede  to  Ibe  ar- 
gument that  plaintiff  la.  In  effect,  to  I<Me  tbe 
benefit  of  his  eopyrli^t  In  his  play  because  be 
has  reproduced  It  In  the  form  of  a  novel.  Copy- 
right may  be  described  as  the  ezclualve  rli^it 
of  multiplying  copies  of  a  paitleular  work.  It 
«6  JUB.  A. 


Donaid  v.  Hearst,  95  Fed.  656;  Betwett  v. 
Uarr,  37  C.  O.  A.  453,  96  Fed.  213;  Bnow 
V,  Laird,  39  C.  C.  A.  311,  98  Fed.  613; 
Holmes  T.  Hurst,  174  U.  S.  83,  4S  L.  ed. 
904,  10  Sup.  Ct  Rep,  606. 

The  object  of  9  4962  of  the  statute  (U.  S. 
Comp.  Stat.  1901,  p.  3411)  is  to  give  notioe 
of  tbe  copyright  to  tbe  public;  to  prevent 
a  pen«i  being  punished  who  ignorantly  and 
innocently  reproduces  copyrighted  matter 
without  knowledge  of  tiie  protecting  copy- 
right. 

Parkinson  v.  Laselle,  3  Sawy.  333,  Fed. 
Caa.  No.  10,702;  Burrotp-Oiles  Liihographio 
Co.  V.  8aronjf,  111  U.  S.  66,  28  L.  ed.  350, 
4  Sup.  Ct.  Rep.  270;  Pieroe  A  B.  Mfg.  Oo.  t. 
Werehm^isttr,  18  C.  C.  A.  431,  38  U.  8. 

la  very  like  patent  rigbt,  and.  If  It  Is  Infringed, 
Ignorance  will  not  avail  as  a  defense  In  the  one 
caae  more  than  In  the  other.  The  eonalderatlon 
whether  any  animtu  furandi  can  be  detected  Is 
one  that  applies  in  tbat  difficult  class  of  case* 
relating  to  dictionaries,  road  books,  and  tbe 
like,  where  a  certain  amount  of  eommon  mate- 
rial la  need  by  different  persona,  and  tbe  mat- 
ter In  Issue  Is  "piracy  or  no  piracy." 

c.  C/nltasiMed  imbHoatfoiH. 

1.  By  portfei  in  prMtg  with  the  proprietor. 

By  requiring  notice  of  copyright  In  or  upoa 
the  several  copies  of  every  edition  of  a  copy- 
righted work  published,  the  srstute  mskee  no 
distinction  between  the  orlglnsi  work  snd  the 
reproductions .  thereof,  but  regards  all — original 
and  replicas — as  copies.  The  notice  Is  as  es- 
sential and  as  much  required  upon  the  original 
as  upon  inrj  reproduction.  Pierce  A  B.  Htg. 
Co.  V.  Werckmeister,  18  C.  C.  A.  431,  33  U. 
8.  App.  SOO.  72  Fed.  64.  Reversing  63  Fed.  445 ; 
Werckmeister  v.  American  Lithographic  Co.  12S 
Fed.  244. 

The  ezhlMtlon  In  two  public  art  gallerlea  ot 

an  original  painting  wlthont  notice  of  a  copy- 
right thereon  la  a  publication,  end  the  subse- 
quent copyrighting  by  tbe  assignee  of  the  artist, 
and  careful  Inacrlptlon  upon  all  reproductlona 
of  tbe  picture  of  the  statutory  notice,  will  not 
avail  the  proprietor  of  the  copyright  to  maintain 
suit  against  Infringera.  Ihtd. 

The  exhibition  In  a  public  art  gallery  of  a 
painting  without  any  notice  of  c<^yrlKht  there- 
on, by  the  artist  after  be  has  sold  to  another  tbe 
right  to  copyright  the  picture,  snd  the  pur- 
chaser has  procured  a  eopyrlgbt,  and  duly 
Inscribed  tbe  statutory  notice  upon  every  pub- 
lished reproduction  thereof,  defeats  any  action 
by  such  purchaser  against  an  infringer.  Werck- 
meister T.  American  Lithographic  Co.  117  Fed. 
860. 

2.  Bw  pfratei; 

He  who  Innocentty  copies  from  a  newspaper 
of  general  circulation  a  copyrighted  piece  of 
music.  In  Ignorance  of  the  existence  of  tbe  copy- 
right. Is  yet  liable  to  tbe  statutory  penalties 
when  sued  for  Infringement  Hlllett  v.  Snow- 
den,  1  West  L.  J.  240,  Fed.  Can.  No.  0,600. 

The  publisher  of  a  book  In  Engllsb,  trans- 
lated from  «  foreign  langnags,  where  the  for- 
eign book  was  In  fact  a  tranalatlon  In  turn  of 
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App.  399,  72  Fed.  M;  Dn»e,  Ciq^ight, 
p.  272. 

The  intention  to  abandon,  or  abandon- 
ment, ii  immaterial,  if  there  ia  publieation. 

ffolmea  t.  Sunt,  25  C.  0.  A.  610,  61  U.  S. 
App.  271,  SO  Fed.  615;  Osgood  r.  A,  8,  Aloe 
Inatrumml  Oo.  83  Fed.  470. 

Whezenr  one  of  two  innooent  persons 
mast  suffer  by  the  act  of  a  third,  he  who 
has  enabled  such  third  person  to  occasion 
the  loss  must  sustain  it. 

Broom,  Le^l  Maxims,  6th  ed.  *686; 
Bolly  V.  Miaaionary  8oc.  180  U.  S.  285,  45 
L.  ed.  631,  21  Sup.  Ct.  Rep.  395. 

Appellee's  remedy  for  any  damages  suf- 
fered is  upon  its  contract  for  publication 
against  its  subscriber,  who  violated  the  pro- 


visions thereof,  according  to  the  analogy 
of  copyrighted  books  sold  by  subscription. 

Clemens  v.  Eates,  22  Fed.  899 ;  Harrison 
T.  Maynard,  M.  d  Co.  10  C.  C.  A.  17,  26 
U.  S.  Appu  00,  61  Fed.  689. 

On  petition  for  rehearing. 

A  copyright  is  to  be  distinguished  from 
other  property  by  the  oondititms  imposed 
upon  its  existence  by  the  very  statute  creat- 
ing it  and  the  various  ways  in  which  it  may 
be  lost.  Its  inadvertent  loes  may  be  a  mis- 
fortune, but  this  is  no  reascn  why  the  stat- 
ute should  not  be  enforced. 

Werokmeister  v.  American  LitKographio 
Co.  117  Fed.  360;  Wheaton  v.  Peter*,  8 
Pet.  591,  8  L.  ed.  1055- 

This  ia  no  case  of  pira(7. 

Drone,  Copyright,  p.  305. 


•a  Bngllsli  copyrlgbted  book,  altboiq^  he  la 
Ignorant  of  the  rights  of  the  orlgtaal  Bngllsh 
antbor,  and  acts  loaocetitlj.  Is  liable  when  sued 
for  InfrlDgement  Murray  v.  Bogue,  17  Jar. 
219,  1  Week.  Rep.  108,  22  L.  T.  Ch.  N.  8.  457, 
1  Drew.  303. 

It  Is  no  defense  to  an  aetlcm  for  InfrfBglng 
the  copyrlgbt  of  an  ragravlDg  tbat  the  defend- 
ant, wItlioQt  knowledge  of  tbe  eopTrlght,  In- 
nocently sold  a  picture  produced  by  a  pirate. 
Oambart  v.  Somner,  6  Jur.  N.  8.  1109,  8  Week. 
Rep.  27,  5  Hnrlat  &  N.  S,  29  L.  J.  Blxcb.  N. 
S.  98. 

8.  After  notUm  Kaa  Iteen  erased. 

It  the  proprlet<»  of  a  copyrighted  pictare 
4n1y  Inscribes  every  pablMied  copy  of  It  wllb 
tbe  proper  statutory  notice,  one  Igoorant  of 
tbe  copyright,  who  happens  upon  and  Innocent- 
ly reproduces  a  copy  of  such  picture  from  wblcfa 
the  copyright  notice  has  disappeared,  whether 
accidentally  or  purposely,  Is  liable  as  an  In- 
fringer. Falk  T-  Oast  Lithograph  k  Bngravlng 
Co.  4  C  C.  A.  648,  14  U.  8.  App.  16,  64  Fed. 
«8<^  Afllrming  40  Fed.  lea 

TII.  Patents. 

AlthoDgb  there  la  considerable  analogy  be- 
tween a  patent  and  a  copyright,  eases  concern- 
ing patents  are  not  helpful  In  eincldating  the 
presokt  subject.  It  Is  true  the  patent  law  re- 
qnlrea  the  patented  article,  or.  If  that  Is  Im- 
practicable,  tbe  case  or  wrapper  which  encloses 
It,  to  be  marked  "patented,"  with  tbe  date  of 
the  patoit :  but  It  also  provides  that  actual  no- 
tice to  an  Infringer.  In  lien  thereof,  shall,  from 
the  time  of  giving  It,  be  equally  efficacious.  And 
the  eases  bold  that  the  only  effect  of  omitting 
this  marking  la  to  limit  the  amount  of  the  re- 
•covery.  It  does  not  In  tbe  least  affect  tbe  right 
to  Injunctive  relief.  Dnnlap  v.  Scbofleld,  162 
U.  B.  244,  88  L.  ed.  426,  14  Snp.  Ct.  Bep.  676 ; 
Coupe  V.  Boyer,  155  V.  8.  565,  89  L.  ed.  263, 
15  Sup.  CL  Bep.  199 ;  Traver  v.  Brown.  62  Fed. 
■935 ;  Palrpoint  Co.  v.  Bldridga  Co.  71  Fed. 
309 ;  Matthews  &  W.  Mfg.  Co.  V.  National  Brass 
A  Iron  Works,  71  Fed.  618;  Hogg  v.  Glmbel, 
«4  Fed.  518. 

Till.  OoneUuUm. 

In  Kalk  v.  Oast  LItb<^aph  A  Engraving  Co. 
4  C.  C.  A.  648,  14  U.  8.  App.  16,  54  Fed.  890, 
Aflbmlng  40  Fed.  168,  there  waa  general  tes- 
«6L.S.  A. 


tlmony  In  complainant's  behalf  that  every  copy 
he  had  published  of  the  eoi^rlghted  photograph 
In  suit  bore  tbe  statutory  notice  before  It  left 
his  establishment ;  and.  In  defendant's  behalf, 
tbat  the  photograph  which  the  defendant  cop- 
led,  was  purchased  by  defendant's  treasurer 
from  a  reputable  dealer,  and  did  not  have  any 
notice  of  copyright  whatever  anywhere  upon  It. 
In  tbe  court  below,  Lacombe,  J.,  after  holding 
tbat  the  testimony  adduced  by  complainant  was 
prima  fade  sufficient  to  entitle  him  to  an  Injunc- 
tion, said  that  this  prima  facte  case  was  not 
broken  down  by  proof  tbat  defendant's  picture 
was  copied  from  an  unmarked  photograph.  In 
tbe  absence  of  any  proof  of  the  Identity  of  tbe 
person  from  whom  the  photograph  was  bought. 
This  evidence,  be  said.  Is  not  sufficient  to  war- 
rant a  finding  that  tbe  partlealar  copy  which 
got  Into  defendant's  bands  was  pnblUied  In  the 
condition  that  defendant  received  It,  so  aa  to 
require  the  complainant  to  supplement  his  gen- 
eral testimony  as  to  the  copies  he  published 
with  speclSc  evidence  concerning  the  (Hie  In 
question.  Upon  appeal,  8blpman,  J.,  said :  The 
testimony  satisfies  us  that  all  the  copies.  In- 
cluding the  one  purchased  by  Ur.  Gray  (treas- 
urer of  the  defendant)  left  tbe  shop  of  tbe  com- 
plainant with  the  proper  copyright  notice  prop- 
erly Inscribed  upon  the  face  of  the  substance 
upon  which  tbe  eame  were  mounted.  If  the 
proper  statutory  notice  of  eon^lfl^t  ms  npon 
each  copy  as  It  left  tbe  control  and  ownership 
of  tbe  proprietor  of  tbe  copyright,  he  cannot  be 
responsible  for  any  changes  wblcb  were  after- 
wards Improvldently  made  upon  a  particular 
copy  before  It  came  Into  tbe  hands  ot  the  last 
purchaser. 

The  report  of  Hlllett  v.  Bnowden,  1  West. 
L.  J.  240,  Fed.  Caa.  No.  9,600,  does  not  show 
whether  the  newspaper  from  which  tbe  defend- 
ant copied  published  tbe  article  permlsslvely  or 
piratically.  Betts,  J.,  charged  tbe  Jury  tbat  In- 
tention could  not  be  taken  Into  view ;  that,  If 
a  copyright  tua  been  invaded,  the  offender, 
whether  or  not  be  knew  of  tbe  copyright,  la  lia- 
ble to  the  penalty. 

In  Werckmelster  v.  American  Lithographic 
Co.  117  Fed.  360,  which  Hr.  Hamlin,  fai  his  use 
ful  summary  ol  tbe  recent  decisions  (Copyright 
Cases,  p.  74,  8vo.  N.  Y.  1004),  considers  hafd  to 
reconcile  with  the  principal  case,  Thomas,  J., 
said :  Tbe  complainant  could  not  procure  the 
copyright  In  his  own  bebalf,  leaving  the  paint- 
ing wltb  tbe  artist,  and  rid  himself  of  the  re- 
sponslMllty  which  the  statute  places  upon  the 
29 
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Meaara.  Jacob  Newman,  S.  O.  L«t1]i- 
■on,  Benjamin  T.  Becker,  and  Frank 
Joknstan,  Jr.*  for  appellee; 

It  is'  wfaolly  immaterial  whether  one  who 
appropriates  another's  literary  work  is,  or 
is  not,  aware  that  it  is  protected  by  copy- 
right, for  he  who  appropriates  unto  him- 
self the  labors  of  another  does  so  at  his 
own  peril. 

2  High,  Inj.  5  1024;  Drone,  Copyright, 
pp.  403,  404,  487 ;  7  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  570;  Millett  v.  Bnotoden,  1  West. 
L.  J.  240,  Fed.  Cas.  No.  9,600;  Reed  v. 
EoUiday,  19  Fed.  326;  Folk  t.  Gnat  Litho- 
graph d  Engraving  Co.  4  C.  C.  A.  648, 
14  U.  S.  App.  15,  54  Fed.  890,  48  Fed.  262. 

The  St.  Louis  Globe-Democrat  was  not 
the  agent  of  the  Daily  Story  Publishing 
Company,  hut  was  its  licensee  and  an  inde- 
pendent contractor,  and,  therefore,  the 
rights  of  the  Daily  Story  Publishing  Com- 
pany were  not  affected  by  the  wrongful  act 
of  the  St.  Louis  Globe-Democrat. 

DrcHie,  Copyright,  p.  305;  1  Bouvier,  Law 
Diet.  p.  135;  2  Bouvier,  Law  Diet.  p.  45; 
BwAehMr  v.  Eisner  <£  M.  Co.  179  U.  S.  19, 
46  L.  ed.  60,  21  Sup.  Ct.  Rep.  7;  Bheppard 
V.  Btmrt,  13  PhUa.  117;  Black  t.  Henry  G. 
Allen  Co.  0  li.  K.  A.  438^  42  VM.  618,  56 
Fed.  764;  Davia  T.  Voriea.  141  Ho.  234,  42 
S.  W.  674;  WUUa  t.  TihhaJa,  1  Jones  ft  8. 
220 ;  Ooldmark  v.  Kreling,  36  Fed.  661. 

A  liceiue  to  use  copyrighted  matter  may 
be  ffvea;  the  legal  title  to  the  oopyrigfat 
remains  in  the  owner,  and  the  benefldal  in- 
terest passes  to  the  licensee.  The  licensee 
acquires  the  privilege  of  publication,  but  no 
proprietary  rights  in  the  copyright. 

Drone,  Copyright,  p.  305;  Curtis,  Copy- 
right, 224;  Black  v.  Henry  G.  Allen  Co.  9 
L.  R.  A.  433,  42  Fed.  618;  Davia  t.  Voriea, 
141  Mo.  234,  42  8.  W.  674. 


Oct., 

It  is  no  defense  to  an  action  for  infringe- 
ment of  copyright  that  the  party  charged 
with  the  infringement  has  followed  the  cus- 
tom of  newspapers  or  periodicals  as  to  copy- 
ing from  each  other's  columns. 

2  High,  Inj.  S  1032  ;  7  Am.  ft  Eng.  3£ne. 
Law.  2d  ed.  p.  572;  Walter  T.  Bteinkcpff, 
67  L.  T.  N.  S.  184. 

To  establish  the  defense  of  abandonment 
of  a  copyright,  it  is  necessary  to  show,  not 
only  the  owner's  acts  indicating  a  practical 
abandonment,  but  an  actual  intent  to  aban- 
don. 

Curtis,  Copyright,  210,  222;  Baalahnsr 
Y.  Eisner  <£  M.  Co.  179  U.  S.  19,  45  L.  ed. 
60,  21  Sup.  Ct.  Rep.  7;  Folaom  v.  Marah, 
2  Story,  100,  Fed.  Cos.  No.  4,901;  Bhep- 
pard T.  Stuart,  13  Phila.  117;  Mouaon  r. 
Boehm,  L,  B.  26  Ch.  Div.  398. 

In  an  action  for  infringement  of  copy- 
right matter,  in  order  to  sustain  the  de- 
fense that  the  copy  which  defendant  pro- 
duced was  without  the  statutory  notice  of 
copyright,  it  is  not  sufficient  that  it  did  not 
contain  such  notice  when  it  came  into  de- 
fendant's possessicm,  but  it  must  be  shown 
that  it  lacked  such  notice  when  it  left  the 
possession  of  the  owner. 

Folk  T.  (iaat  Lithograph  d  Engraving  Co. 
4  C.  C.  A.  648,  14  U.  S.  App.  15,  64  Fed. 
800,  48  Fed.  262. 

JeaUvi,  Circuit  Judge,  delivered  tlie 
opinion  of  the  court: 

It  is  doubtful  If  this  bill  can  be  eoitaiaed 
under  any  head  of  equitable  jniisdietioii.  It 
might  be  entertained  to  prevent  a  multi- 
plicity of  suits,  if  any  legal  duty  is  imposed 
upon  the  appellant  to  protect  its  customen 
from  the  demands  of  the  appellee.  It  is 
questionable  if  any  such  duty  is  averred  or 
exists.  Wolfe  t.  Burke,  66  K.  Y.  116. 
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owner  of  the  copyrlgbt,  vix.:  That  the  palnt- 
Inff.  If  publicly  dlsplared,  shall  bear  the  requi- 
site notice.  It  IB  true  that  the  arUst,  by 
displaying  the  picture,  has  wronged  the  com- 
plainant; but  he  has  also  misled  the  pabllc, 
and  has  been  able  to  do  this  by  the  failure  of  the 
complainant  to  see  to  It  that  the  duty  imposed 
by  the  statute  was  fulfilled.  In  short  the  stat- 
ute gives  to  the  assignee  what  It  gives  to  the 
assignor,  and  no  more,  and  all  the  condltloas 
subsequent  that  would  operate  against  the  as- 
signor are  equally  effective  against  the  as- 
signee. 

It  may  safely  be  concluded  that  It  la  esBentlal 
to  the  perpetuity  of  a  copyright  that  a  notice 
conforming  In  all  material  respects  to  the  stat- 
ntory  formula  be  tnscrll>ed  in  or  upon  every 
copy,  original  or  replica,  of  a  copyrighted  work, 
when  published  by  the  author,  the  owner  of 
the  copyright,  or  by  one  for  whose  action  either 
Is  respon^lbte.  It  may  also  be  concluded  that 
everyone,  however  onloformed  and  Innocent, 
who  copies  a  piratical  publication,  wUl  be 
deemed  and  treated  as  a  literary  pirate.  And 
taking  the  case  under  annotation  with  those  of 
66  L.  R.  A. 


Fa.k  V.  Oast  Lithograph  9t  Engraving  Co.  4  C 
C.  A.  648,  14  U.  8.  App.  15,  54  Fed.  800,  and 
WerckmeUter  v.  American  Lithographic  Co.  117 
Fed.  360,  as  correctly  expounding  the  law,  wc 
are  further  warranted  In  concluding,  that, — 

1.  If  on  publication  the  owner  of  the  copy- 
right duly  Inscribes  the  statutory  notice  on  the 
published  work,  his  rights  are  unaffected  if 
inadvertently  or  purposely,  by  no  fault  or  neg- 
lect of  his,  that  notice  vanishes  before  It  reaebea 
a  pirate. 

2.  If  the  author,  after  transferring  tbe  copy- 
right. Is  left  in  possession  of  the  original  work, 
and  publishes  It  without  Inscribing  tbe  statu- 
tory notice  upon  It,  the  assignee  becomes  r«ns- 
dlless  against  a  pirate. 

8.  If  tbe  proprietor  of  a  copyrighted  work 
licenses  another  to  publish  nnder  covenant  to 
Inscribe  in  or  upon  bis  publication  the  statu- 
tory notice,  and  the  licensee  falls  to  keep  the 
covenant,  no  rights  are  lost. 

Tbe  prluclpal  case  Is  tbe  sole  aothorltr  for 
this  last  proiwsltion. 

J.  B.  a 
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The  copyright  of  the  appellee  was  prop- 
erty, of  which  it  could  not  be  legally  de- 
prived without  its  coiuent.  Title  to  copy- 
right is  no  more  lost  by  the  theft  of  the 
manuscript,  or  piratical  publication  of  it, 
than  is  one's  title  to  a  horse  lost  by  the 
stealing  of  it,  or  by  the  unlawful  sale  of  it  to 
a  stranger.  Indeed,  the  statute  witii  scru' 
pulous  care  has  sought  to  protect  the  owner 
from  unauthorized  use  of  the  subject  of  the 
copyright.  It  has  hedged  about  the  publi- 
cation of  a  copyrighted  article  by  a  stranger 
with  restrictiCHis  seldom  applied  to  other 
kinds  of  property.  It  forbids  the  printing, 
publication,  or  importing,  selling  or  expos- 
ing for  sale,  of  a  copyrighted  book,  without 
the  oonsent  of  the  pn^rietor  of  the  copy- 
right tirst  obtained  in  writing,  signed  in  the 
presence  of  two  or  more  witnesses  (Rev. 
Stat.  S  4064,  U.  S.  Ck)mp.  Stat  1901, 
p.  3413),  and  forbids  the  printing  or  pub- 
lication of  any  manuscript  whatever^  with- 
out the  consent  of  the  author  or  proprietor 
first  obtained  (Bev.  SUt  S  4967,  U.  S. 
Comp.  Stat.  1901,  p.  3416).  It  is  dear, 
ther^ore,  as  Mr.  Drone  observes,  that  'Srhen 
piracy  is  charged  two  defenses  are  open  to 
the  allied  wrongdoer :  He  may  show  either 
that  he  is  the  author  or  the  assignee  (that 
is,  the  owner)  of  the  copyright,  or  that  ho 
has  a  lieerse  in  writing  from  ihe  owner  to 
publish."  Drone,  Copyright,  p.  306.  So  the 
questicHi  arises  whether  the  publication  by 
the  appellant  was  in  any  sense  with  thii 
consent  of  the  appellee;  and  that  in  turn 
depends  upon  the  question  whether  the  St. 
Louis  Olobe-Democrat,  wrongfully  pub- 
lishing the  story  without  notice  of  copy- 
right attached,  was,  in  so  doing,  the  agent 
of  the  appellee  or  its  licensee.  If  the  former, 
the  appellant  is  justified ;  and,  if  the  latter, 
it  is  without  justification.  "The  distinoticm 
between  an  assignment  and  a  license  is  that 
by  the  former  the  ownerfahip  of  the  eapy- 
right  is  vested  in  the  assignee,  while  by  the 
latter  the  licensee  aoquiras  the  privilege  <tf 
publishing,  but  no  pioprietary  rights  in  HbB 
oopyrighi."   Ibid.  craitraet  between 

the  St.  Louis  01^-Democrat  and  the  ap- 
pellee gave  to  the  former  the  exclusive  right 
to  publish  the  copyrighted  stoiy  in  its  mws- 
paj>er  within  the  eity  of  St.  Louis.  Tfaia 
right  was  upon  the  egress  ocmdition  tiiat 
the  St.  Louis  Olohe-Demoerat  should  in^t 
with  the  stoiy  the  usual  copyright  notice. 
This  did  not  constitute  the  Olobft-Demoeiat 
the  agent  of  the  appellee,  but  it  conferred  a 
license,  and  the  wrongful  art  of  omitting 
the  publication  of  the  copyright  should  not, 
we  tiiink,  be  visited  upon  the  appellee.  In 
BaaUhner  v.  Eisner  &  U.  Co.  179  U.  S.  19, 
46  L.  ed.  eo,  21  Sup.  Ct.  Sep.  7,  Saxlnhner 
eontiacted  with  the  ApoUinarls  Company, 
limited,  iA  London,  to  sell  them  a  enrtain 
e6L.  R.  A. 


quantity  yearly  of  Hunyadi  Janos  water  in 
Great  Britain  and  other  countries,  and 
agreed  not  to  fill  any  orders  coming  from 
the  territory  granted  to  the  company,  but  to 
make  them  over  to  the  company.  It  was 
contended  that  the  ccmduct  of  the  ApolliU' 
aris  Company  was  such  as  to  show  an  abaU' 
donment  of  the  name  and  label,  and  that 
Sazlebner  was  estopped  by  their  act  in  fur- 
ther asserting  title  to  them.  The  court, 
speaking  by  Mr.  Justice  Brown,  observed  at 
page  33,  179  U.  8.,  page  74,  46  L.  ed.,  and 
page  13,  21  Sup.  Ct,  Rep.:  "This  defense  • 
presupposes  that  the  Apollinaris  Company 
had  power  tb  bind  Saxlehner  by  its  admis- 
sion and  contract.  Certainly  the  contract 
gave  it  no  such  power  in  express  terms. 
Saxlehner  did  not  purport  to  make  the  com- 
pany his  agent.  He  agreed  to  sell  the  com- 
pany a  certain  number  of  cases  of  his  water 
at  a  certain  prioe,  and  also  agreed  to  sell 
to  no  one  else  during  the  pendency  of  the 
contract." 

Here  the  appellee  did  not  purport  by  its 
contract  to  make  the  Olobe-Democrat  its 
agent  in  any  respect.  It  merely  sold  that 
paper  the  exclusive  right  of  publication 
the  copyrighted  story  within  a  limited  ter- 
ritory, and  upon  the  express  condition  that 
it  should  be  printed  with  the  usual  copy- 
right notice.  By  oversight  the  Olobe-Demo- 
crat in  respect  of  this  condition  violated  its 
contract,  but  we  cannot  comprehend  why 
that  breach  of  contract  should  be  visited 
upon  the  appellee. 

It  is  not  material,  we  tiiink,  that  the  ap- 
pellant in  publishing  this  copyrighted  stoiy 
was  not  aware  that  the  stoiy  was  protected 
by  copyright.  It  published  it  at  its  peril, 
and  ignorance  will  not  avail.  Drone,  Copy- 
right, p.  403;  Lee  v.  Bimpaon,  3  C.  B.  883. 

It  is  urged  that  the  situation  is  like  the 
familiar  case  where  one  has  delivered  to  an- 
other for  use  his  dieck  or  draft,  signed  in 
blai^,  with  outhorii^  to  the  payee  to  fill  in 
an  amount  to  be  ascertained  or  agreed  upon, 
not  exceeding  a  given  sum,  and,  filled  in  by 
the  payee  with  a  larger  amount,  it  is  passed 
by  him  to  a  braa  fide  holder  for  value  with- 
out notice,  imd  the  maker  is  held  liable. 
We  need  not  be  curious  to  ascertain  wheth- 
er such  holding  is  bottomed  upon  the  ground 
of  negligence,  or  of  agency  and  implied  au- 
thority. It  is  based  upon  the  latter  ground 
in  Bank  of  PiUabwrgh  v.  fleal,  22  How.  98, 
108,  10  L.  ed.  323,  328.  But  whether  liar 
bility  be  rested  upon  one  or  the  other 
ground,  or  upon  both,  the  saj^wsed  analo- 
gous case,  we  think,  has  no  application  to 
the  matter  in  hand,  since  here  was  no  agency 
and  no  n^ligenee.  If  the  objection  to  lia- 
bility be  based  upon  the  ground  of  implied 
authority  it  must  fail,  because  there  can  be 
no  implication  of  authority  hi-s3ireet  ceu- 
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tradiction  to  the  exprosB  t«nii8  of  the  oon- 
tract.  In  the  case  Buppoeed,  liability  may 
property  be  sustained  upon  Uie  ground  that 
the  maJcer  has  placed  in  the  hands  of  an- 
other the  means  by  which  to  defraud  a  third 
person.  The  maker  trusted  the  payee  with 
the  means  to  impose  upon  another,  when 
by  proper  care  he  oould  have  prevented  such 
imposition,  and  so  liability  in  that  case  may 
well  be  predicated  upon  the  theory  that  "he 
who  trusts  most  shall  lose."  But  in  the 
case  before  ua  there  was  no  imposition 
•practised  upon  the  appellant.  There  was  no 
inducement  held  out  by  anyone.  There  was 
no  solicitation  of  its  action.  The  appellant 
has  of  its  own  motion  appropriated  to  itself 
the  literary  production  of  another,  suppos- 
ing, indeed,  that  it  had  the  legal  right  to 
do  it.  It  does  that,  however,  at  its  peril, 
and  the  case  is  not  different  from  that  of  an 
innocent  copying  of  a  piratical  publication 
of  a  copyrighted  work,  or  the  innocent  pur- 
chase of  a  horse  to  which  the  seller  inno- 
cently supposed  he  had  good  title.  A  copy- 
right article  published  without  authority  is 
not  "current  information,"  free  for  the  use 
of  all.  Nor,  we  think,  can  the  appellee  be 
bound  by  the  action  of  the  Globe-Democrat 
upon  the  ground  suggested, — ^that,  where 
one  of  two  innocent  parties  must  suffer,  he 
who  most  immediately  conduced  to  the  in- 
jury should  bear  the  loss.  The  doctrine  is 
well  put  in  The  Slonte  AUegre,  9  Wheat. 
616,  641,  6  L.  ed.  174:  "When  one  of  two 
innocent  persons  must  suffer,  he  to  whom 
is  imputable  negligence,  or  want  of  the  em- 
ployment of  all  the  means  within  his  reach 
to  guard  againat  the  injury,  ntost  bear  the 
loss." 

Here  the  appellee  was  guilty  of  no  n^ll- 
gence,  and  omitted  no  means  within  its 
reach.  It  tocdc  care  by  its  contract  to  re- 
quire, as  a  condition  c<»icurrent  with  publi- 
cation, that  the  Globe-Democrat  should 
print  the  copyright  notice  with  the  publica- 
tion of  the  story.  It  m^ht  well  be  held 
that,  failing  compliance  with  the  condition, 
the  publication  was  unauthorized  and  pirat- 
ical. At  all  events,  the  appellee  was  dili- 
gent to  protect  its  rights,  and  omitted  no 
act  to  guard  against  possible  injury.  It 
surely  cannot  be  insisted  upon  that  it  was 
the  duty  of  the  appellee  to  require  proof 
copy  of  the  imprint  before  its  publication. 
The  one  party  was  located  at  Chicago;  the 
other,  at  St.  Loiii8,-~distant  from  each 
other  some  nine  hours  by  rail.  In  the  case 
of  a  daily  newspaper,  to  require  such  send- 
ing, examination,  and  return  of  proof  would 
be  an  exaction  al  impossible  diligence.  The 
appellee  in  no  way  contributed  to  the  act 
of  the  Olobe-Democrat,  or  to  the  appellant's 
act  of  appropriation  of  the  story,  except  in 
this:  Tliat  it  sold  the  right  to  the  Globe- 
66  L.  K.  A. 


Democrat  to  publish  the  story  in  connection 
with  and  conditioned  upon  the  publication 
of  the  proper  copyright  notice.  It  certainly 
contemplated  no  abandonment  of  its  copy- 
right. It  sought  by  solemn  provision  of  con- 
tract to  protect,  defend,  and  preserve  that 
right.  It  exercised  its  1^1  right  in  the 
only  way  possible,  and  sought  to  protect  the 
use  of  that  right  as  the  law  requires.  Under 
such  circumstances  the  legal  maxim  may 
well  be  applied.  Qui  jure  euo  utitur  nemi~ 
nem  l<gdit.  To  visit  the  appellee  with  the 
loss  of  its  copyright,  as  a  consequence  of  the 
error  of  the  Globe-Democrat,  would  be-  to 
punish  an  innocent  party  in  protection  of 
one  who,  without  solicitation  or  inducement 
and  without  compensation,  has  appropriat- 
ed the  property  of  another. 
The  decree  ts  affirmed. 

GrosMup,  Circuit  Judge,  dissenting: 
I  doubt  the  correctness  of  the  proposition 
of  law  upon  which  this  ease  is  decided.  I 
do  not  doubt,  of  course,  that  title  to  copy- 
right is  not  lost  by  theft  or  piracy  of  the 
manuscript.  Had  the  Globe-Democrat  no 
authority,  or  color  of  authority,  other  than 
that  of  the  theft  of  another  person's  intel- 
lectual producti(m,  the  patrons  of  tiie  Amer- 
ican Press  Association,  though  innocent, 
could  not  defend  themselves  against  the 
Daily  Story  Publishing  Company's  claim  of 
royalty.  They  would,  in  such  case,  be  in  a 
situation  somewhat  analogous  to  that  of  an 
inuocent  purchaser  of  a  chattel  fnnn  one 
who  had  stolen  the  chattel. 

But  the  Globe-Democrat  did  not  stMl  the 
article.  It  had  authority  for  the  pubiiea- 
tion.  Its  relation  to  the  transaction  was 
more  nearly  that  of  a  vendee  on  conditional 
sale ;  and  in  cases  of  conditional  sale,  before 
property  can  be  taken  from  Uie  hands  of  in- 
nocent third  perstms,  it  must  be  shown  that 
there  was  something  more  than  a  mere 
promise,  upon  the  part  of  the  vendee,  to  per- 
form a  condition.  There  must  be  shown  a 
clear  purpose,  that,  pending  performanoe  of 
condition,  the  vendor  should  retain  title; 
so  that  the  supposed  vendee  is,  in  fact, 
merely  bailee,  until  t^e  condition  is  per- 
formed. ■  Chicago  R.  Equipment  Co.  v.  Uer- 
chants'  Nat.  Bank,  136  U.  S.  282,  34  L.  ed. 
353,  10  Sup.  Ct.  Rep.  090;  ArkanMu  Valley 
hand  (E  Cattle  Co.  v.  Mann,  130  U.  S.  78, 
32  L.  ed.  857,  9  Sup.  Ct.  Rep.  458.  Even  in 
oases  of  conditional  sale,  in  some  states — 
notably  Illinois,  Kentudcy,  Maryland,  and 
Pennsylvania — a  bona  fide  purchaser  fmn 
a  vendee  in  possession  acquires  good  title. 
Lincoln  v.  Quynn,  68  Md.  304,  6  Am.  St. 
Rep.  446,  11  Atl.  848;  6  Am.  ft  Eng.  Enc. 
Law,  p.  480,  note  4.  Such  seem,  also,  to  be 
the  English  dedsltms  under  the  En^iih 
bankruptcy  act. 
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But  I  doubt  if  the  question  here  inTolvetl 
should  be  controlled  entirely  by  the  law  re- 
lating to  conditional  sales  of  chattels.  Tho 
considerations  are  not  the  same.  The  two 
great  underlying  purposes  of  the  copyright 
law  are,  to  protect  the  author,  and  to  en- 
courage the  free  circulation  of  literaturo 
upon  which  no  copyright  mark  is  attached. 
The  latter  ia  quite  as  important  as  the 
former.  Thus,  the  statute  provides  a  pen- 
alty for  a  false  copyright  notice  upon  an 
uncopyrighted  artide.  It  provides  also  a 
penalty  for  piracy.  But  it  provides  no  pen- 
alty for  failure  to  afOx  a  copyright  notice 
upon  a  licensed  article. 

Z  think  the  considerations  that  ought  to 
govern  this  case  are  more  nearly  akin  to 
those  equitable  considerations  governing  the 
delivery  of  blank  bills  of  exchange,  or  prom- 
issory notes.  Thus,  if  A  ezecut«»  and  de- 
livers to  B  his  bill  of  exchange  or  promis- 
sory note,  leaving  the  amount  blank,  but 
stipulating  that  it  shall  not  exceed,  say 
$100,  and  B,  contrary  to  such  stipulation, 
fills  up  the  amount  with  a  larger  sum,  and 
transfers  it  to  C,  who  pays  for  it  in  good 
faith  the  larger  sum,  C  may  recover  of  A 
the  full  amount  thus  paid,  notwithstanding 
B  may  have  exceeded  his  authority.  In 
whcTt,  as  between  A  and  B,  and  persons  hav- 
ing knowledge  of  limitations  npon  the  au- 


thority, the  note  would  be  good  only  for  the 
sum  named, — $100;  but  as  between  A  and 
a  third  person  acting  in  good  faith,  the  note 
or  bill  of  exchange  is  good  for  the  sum  paid 
by  sueh  third  person.  Such  a  blank  note 
or  bill  of  exchange  is,  notwithstanding  the 
limitation  or  condition  upon  the  authority, 
to  be  treated  as  a  letter  of  credit  for  an  in- 
definite sum.  Dan.  Neg,  Inst.  S  42.  It  may 
be  said  that  in  cases  of  blank  bills  or  notes 
the  injured  third  person  has  parted  with 
something  of  value.  That  is  true.  But  will 
not  the  right  of  each  individual  to  make 
use  of  current  information,  unhindered  by 
royalty  suits,  where  no  sign  denoting  copy- 
right is  exposed,  receive  an  equally  fav- 
orable reoepticmT  Is  the  parting  with 
money  the  only  contingency  that  will  in- 
voke this  equitable  discrimination  as  to  au- 
thority as  between  the  parties  to  the  trans- 
action, and  authority  as  to  third  persons 
who  have  innocently  acted  on  the  faith 
that  authority  was  given?  I  cannot  give  to 
the  pToposition  dedded  the  concurrence  of 
a  judgment  Batisfled  with  ttaelf. 

Petition  for  rdiearing  denied  Fd>niuy 

7,  1903. 

Appeal  dismissed  by  Supreme  Court  of 
United  States  March  7,  1904. 
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LAUREL  COTTON  MILLS,  Appt., 

V. 

GULF  ft  SHIP  ISLAND  RAILROAD  COM- 
PANY. 

r  HIi&  ) 

1.  A  contntet  feetweem  m  railroad  eoai- 
panT  and  a  manafactarer  to  mala- 
tain  the  Mine  rates  on  voodvablpped  by 

bfm  between  competitive  points  as  are  main- 
tained from  otber  shipping  points  where  like 
factories  are  located,  Is  not  a  dlscrlmlnatloa 
forbidden  hj  the  Interstate  Commerce  Act, 
nor  b7  state  statutes  enacted  to  prevent  on- 
JoBt  discrimination  in  transtmrtatlon  against 
any  person,  locality,  or  corporation. 
8.  A  mlUlnv  la  transit  agreement  be- 
tween a  mannfaetarcr  and  carrier, 
by  which  the  former  la  to  be  credited  on  Its 
freight  bills  for  mannfactnrwJ  gooda  shipped 

NoTK. — Ab  to  right  of  carrier  to  discriminate 
between  passeagers  and  shippers,  see  note  to 
Louisville,  B.  it  St.  L.  Consol.  R.  Co.  v.  Wil- 
son, 18  L.  R.  A.  105 ;  also  the  otber  cases  tn 
this  series  of  Mobile  &  O.  B.  Co.  v.  Dlsmokes, 
17  L.  R.  A.  113 ;  Cowden  v.  Pacific  Coast  8.  S. 
Co.  18  L.  R.  A.  221 ;  Hoover  v.  Pennsylvania 
B.  Co.  22  L.  R.  A.  268 ;  Lough  v.  Onterbrfdge, 
86  !<.  R.  A.  674 ;  Btate  v.  Soothem  B.  Co.  41 
60  L.  K.  A. 


the  freight  paid  oo  raw  materials  shipped  to 
the  milt.  Is  not  pnAlblted  by  statutes  ftor- 
blddlng  the  granttoff  of  any  rebate  to  ship- 
pers. 

8.  The  eonrt  will  not  preanme  that  a 
contraet  between  a  iiarrler  and  ship- 
per which  tm  valid  In  itself  violates  the 
schedule  which  had  been  prepared  by  tbe 
public  antborttles,  In  the  absence  of  any- 
thing In  the  contract  or  plwdlngs  to  Indi- 
cate that  It  does  so. 

4.  To  enforce  a  contract  (or  freight 
rates  a  shipper  Is  not  required  to  prove  that 
the  carrier  has  compiled  with  Its  statutory 
duty  to  aie  the  rates  established  thereby  with 
tbe  pn^er  authorities. 

(June  6,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jones  County  in 

L.  R.  A.  246 ;  and  LouUvUle  A  H.  R.  Co.  v. 
Com.  43  U  R.  A.  S41. 

As  to  validity  of  rebates  by  carrier,  see.  In 
this  series.  Root  v.  liong  Island  R.  Co.  4  L, 
R.  A.  381,  and  note;  Cleveland,  C.  C.  &  I.  R. 
Co.  V.  Closser,  9  L.  R.  A.  754 ;  Cook  v.  Chi- 
cago, R.  I.  *  F.  R.  Co.  9  L.  R.  A.  764 ;  Flts- 
gerald  v.  Orand  Trunk  R.  Co.  18  L.  R.  A.  70 ; 
and  Ballard  v.  Northern  P.  B.  Ce»ll  L.  B,  A. 
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favor  of  defendant  in  an  action  brought  to 
enforce  a  contract  establishing  freight  rates. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Howe,  Spenoer,  A  Cooke  and 
OatoUncB  Sc  Gatohlax*,  for  appellant: 

The  common  law  required  carriers:  (1) 
To  transport  the  jroods  of  all  persons;  (2) 
to  do  so  for  a  reasonable  tariff;  and  (3) 
not  to  discriminate  unjustly  between  Ship- 
pers. 

Statutes  requiring  all  rates  to  be  pub- 
lished, and  providing  th&t  all  rates,  rea- 
sonable or  unreasonable,  unjustly  discrim- 
inating or  not,  should  be  unlawful  wherever 
they  differed  from  the  published  rates,  were 
enacted  merely  in  aid  of  the  statutes  which, 
like  the  common  law,  prohibit  unjust  dis- 
crimination, their  purpose  being  to  induce 
such  publicity  in  rates  that  it  may  be  deter- 
mined whether  or  not  they  are  unjustly  dis- 
criminating. It  was  neither  their  purpose 
nor  effect  to  make  absolutely  and  unquali- 
fiedly uniform,  all  rates  under  all  the  vary- 
ing circumstances  which  might  present 
themnelves.  Their  whole  purpose  being  to 
protect  the  public,  it  was  their  intent  to 
benefit  the  public,  and  not  the  carrier. 

There  may  be  just  discriminations. 

Louisville  d  If.  R.  Co.  v.  Com.  20  Ky. 
L.  Rep.  1099,  46  S.  W.  702;  Chicago  &  ^■ 
W.  R.  Co.  V.  Osborne,  4  Inters.  Com.  fiep. 
257,  3  C.  C.  A.  347.  10  U.  S.  App.  430.  62 
Fed.  812. 

The  policy  and  effect  of  the  Interstate 
Commerce  Act  were  not  to  prohibit  special 
contracts. 

Cincinnati,  N.  0.  d  T.  P.  R.  Co.  v.  Inter- 
state Commerce  Commission,  162  U.  S.  184, 
40  L.  ed.  935,  5  Inters.  Com.  Rep.  391,  10 
Sup.  Ct.  Rep.  700;  Interstate  Commeroe 
Commission  v.  Baltimore  (E  0.  R.  Co.  145 
U.  S.  263,  36  U  ed.  699,  4  Inters.  Com.  Sep. 
92,  12  Sup.  Ct.  Rep.  844. 

The  discrimination,  to  be  unlawful,  must 
be  between  shippers  of  "a  liln  kind  of  traf- 
flo  under  subtitantially  similar  circum- 
stances and  conditions."  It  must  subject 
some  particular  persfm  or  locality  to  '*an 
undue  or  unreasonable  prejudice  or  diaad- 
nntage." 

Teatu  4  P.  R.  Co.  v.  Interstate  Commeroe 
OommiaetOHt  162  U.  S.  197,  40  L.  ed.  040.  6 
Inters.  Com.  Rep.  406,  16  Sup.  Ct  R^ 
666;  Interetate  Oommeroe  ConmieeioH  T. 
Alabama  Midland  R.  Co.  168  U.  8.  177,  42 
L.  ed.  426.  18  Sup.  Ct  Rep.  46;  MeNeea  v. 
Missouri  P.  R.  Co.  22  Ho.  App.  224 ;  Baylea 
T.  Kanaae  P.  R.  Co.  IS  Colo.  181.  6  L.  R. 
A.  480,  2  Inters.  Com.  Rep.  648,  22  Pae. 
341;  Stewart  v.  Lekigh  Valley  R.  Co,  38  N. 
J.  L.  506;  Rorer,  Railroads,  {  1376;  Inter- 
state Commeroe  OommiamoM  t.  Baltimore  d 
0.  R.  Co.  146  U.  5.  263,  36  L.  ed.  609,  4 
66  L.  R.  A. 


Inters.  Com.  Rep.  92,  12  Sup.  Ct.  Rep. 
844;  United  States  v.  Banley,  71  Fed.  672. 

The  mere  fact  that  a  contract  provided 
for  a  rebate  did  not  make  it  ill^al,  for  the 
reason  that  it  oould  not  be  presumed  that, 
in  stipulating  for  a  rebate,  the  carrier  in- 
tended to  make  in  favor  of  the  particular 
shipper  a  discriminiation  forbidden  by  law. 

Cleveland,  C.  0.  d  I.  R.  Co.  v.  OIoMer, 
126  Ind.  348,  9  L.  R.  A.  754,  3  Inters.  Com. 
Rep.  387,  22  Am.  St  Rep.  693,  26  N.  £. 
159;  Christie  r.  Missouri  P.  R.  Co.  94  Ho. 
453,  2  Inters.  Com.  Rep.  22,  7  S.  W.  667; 
Elliott,  Railroads,  §9  1665,  1680;  De  Bary 
Baya  Merohants'  Line  v.  Jaoksonville,  T.  S 
K.  W,  R.  Co.  40  Fed.  392;  Bays  v.  Penn- 
sylvania Co.  12  Fed.  309. 

The  rate  provided  for  in  the  contract 
would  be  justifiable  as  against  all  other  per- 
sons who  are  not  in  precisely  the  same  con- 
dilion  as  the  Laurel  Cotton  Hills. 

Louisville  d  N.  R.  Co.  v.  Com.  108  Ky. 
828,  57  S.  W.  508 ;  Hoover  v.  Pennsylvania 
R.  Go.  156  Pa.  220,  22  L.  R.  A.  263,  36  Am. 
St.  Rep.  43.  27  Atl.  283. 

There  can  be  no  presnmpti<Ri  that  the  ap- 
pellee has  filed  any  rates  with  the  Inter- 
state Commerce  Commission.  The  court 
will  take  judicial  notice  that  the  Gulf  A, 
Ship  Island  Railroad  is  wholly  within  the 
limits  of  the  state  of  Mississippi. 

The  Interstate  Commeroe  Law  and  the  In- 
terstate Commeroe  Commission  have  no  ap- 
plication to.  and  no  concern  with,  rates 
other  than  interstate  rates. 

Chicago  d  W.  R.  Co.  v.  Oshome,  4 
Inters.  Com.  Rep.  257,  3  C.  C.  A.  347,  10 
U.  S.  App.  430,  62  Fed.  912;  Qulf,  O,  d  S. 
F.  R.  Co.  V.  Nelson,  4  Tex.  Civ.  App.  345, 
23  S.  W.  732. 

The  Interstate  C<»nmeroe  Commission  has 
no  power  to  fix  rates. 

Oinointtati,  N,  0.  d  T.  P.  R.  Co.  v.  Intar- 
state  Commerce  Commission,  162  U.  S.  184, 
40  L.  ed.  935,  5  Inters.  Com.  Rep.  391.  16 
Sup.  Ct  Rep.  700;  Interstate  Commaree 
Commission  T.  dnoinnaii.  If.  0.  <{  2*.  P.  A. 
Co.  167  U.  S.  470,  42  L.  ed.  243,  17  Sup. 
Ct  Rep.  896. 

The  power  of  the  legislature  is  limited 
by  the  Constitution  to  the  prevention  of  un- 
just discrimination  only. 

CMeago  d  A.  B.  Co.  r.  PeopU,  67  HI. 
11,  16  Am.  Rep.  600;  Bayles  t.  Kanaae  P. 
B.  Co.  13  Colo.  181,  5  L.  R.  A.  480,  2  Inters. 
Com.  Rep.  648,  22  Pae.  341 ;  iMvismUe  d 
R.  Co.  T.  Com.  20  "Ky.  L.  Rep.  1090,  46  S. 
W.  702. 

The  Mississippi  laws,  like  the  Federal 
statutes,  do  not  prohibit  spedal  oontraots 
or  special  rates. 

The  Gulf  A  Ship  Island  Railroad  ean  file 
Bueh  rates  as  it  pleases  witiU^  the  charter 
limits.  Digitized  by  CjOOg  IC 
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Miasisaippi  Railroad  Commiaaion  v.  Gulf 
d  8,  I.  R.  Co.  78  Miss.  760,  29  So.  789. 

Where  a  contract  is  on  its  face  l^al  any 
fact  which  renders  it  illegal  must  be  es- 
pecially pleaded  and  proved. 

Merrill  v.  Melohior,  30  Miss.  516;  Riley 
V.  Vanhouten,  4  How.  {Miss.)  428;  Brown 
Broa.  V.  Ftveland,  34  Miss.  181,  69  Am. 
Dec.  389;  Wilkina  v.  Riley,  47  Misa.  313; 
Clay  V.  Allen,  63  Mias.  426;  Gelpoke  v.  Du- 
buque, 1  Wall.  175,  17  L.  ed.  520;  Milbank 
V.  Jonea,  127  N.  Y.  370,  24  Am.  St.  Hep. 
454,  28  N.  E.  31 ;  MoDearmott  v.  Bedgwick, 
140  Mo.  172,  39  S.  W.  776;  Stout  v.  Whit- 
ney, 12  111.  218;  Fairbank  v.  Leary,  40  Wis. 
644;  Tyler  v.  Band,  7  How.  573,  12  L.  ed. 
824;  School  Diatrict  v.  Sheidley,  138  Mo. 
«72,  37  L.  R.  A.  406,  60  Am.  St.  Bep.  576, 
40  8.  W.  656 ;  15  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  1016;  MoBrainey  v.  Chandler,  22 
Kan.  692,  31  Am.  Rep.  213;  Southern  P.  Co. 
T.  Redding,  17  Tex.  Cir.  App.  440,  43  S.  W. 
1061;  Reminffwafy  v.  State,  68  HIbb.  371, 
8  So.  317. 

There  is  nothing  inherently  illegal  in  a 
rebate.  It  is  but  the  fixing  of  an  ultimate 
rate. 

Cleveland,  O.  O.  d  I.  R.  Co.  v.  Closaer, 
126  Ind.  348,  9  L.  R.  A.  754,  3  Inters.  Com. 
Hep.  387,  22  Am.  St.  Rep.  693,  26  N.  E. 
159;  Chriatie  v.  Missouri  P.  R.  Co.  94  Mo. 
463,  2  Inters.  Com.  Rep.  22,  7  S.  W.  567; 
Root  V.  Long  Island  R.  Co.  114  N.  Y.  300, 

4  L.  R.  A.  331,  2  Inters.  Com.  Rep.  576,  II 
Am.  St.  Rep.  643,  21  N.  E.  403;  Ew  parte 
Benson,  18  S.  C.  38,  44  Am.  Rep.  564. 

When  the  consideration  is  Ic^al,  and  the 
acts  to  be  performed  the  contract  are  in 
part  1^1  and  in  part  iU^al,  it  may  be  en- 
forced aa  to  the  acts  which  are  legal,  if 
capable  of  separation  from  the  illegal. 

Story,  ContT.  8  627;  Beard  v.  Dennia,  0 
lad.  200,  68  Am.  Dec.  380;  Parsons,  Ctmtr. 

5  880. 

Meun.  XL  S.  BowWM  and  KeWllUe 
St  TkompsoH,  for  appell^: 

If  the  contract  in  question  violates  either 
the  state  or  the  Federal  statutes,  it  is  void 
m  toto,  for  tiie  reason  that  it  is  a  contract 
in  eontraventlon  of  a  penal  statute. 

Under  the  Federal  Commerce  Act,  and 
under  our  Code,  every  shipper,  and  every 
dass  of  shippers,  have  the  rig^t,  not  only 
to  donand  that  tbeiT  goods  he  transported 
at  a  fair  and  reasonable  price,  and  that  they 
be  accorded  fair  and  proper  treatment,  but 
that  th^  be  carried  at  the  same  price,  and 
under  the  same  conditions,  accorded  the 
most  favored,  and  that  the  treatment,  form 
frf  eonteaet,  and  method  of  doing  business 
extended  to  one  shall  be  open  to  all  others. 

Be  Morrie,  2  Inters.  Com.  Bep.  617,  40 
Vei.  101 ;  Miteouri  P.  R.  Oo.  v.  Temis  d  P. 
R.  Oo.  4  Into*.  C<Hn.  Bep.  428,  30  Fed.  10. 
6«  L.  R.  A. 
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The  contract  sued  on  offends  against  the 
law,  in  that  it  in  not  open  to  the  whole  pub- 
lic and  to  all  classes  substantially  alike. 

Bcofield  V.  hake  Shore  <E  M.  8.  R.  Go.  43 
Ohio  St.  671,  54  Am.  Rep.  846,  3  N.  E.  907; 
Haya  v.  Pennaylvania  Co.  12  Fed.  309;  4 
Elliott,  Railroads,  S  1566,  p.  2423,  note  3; 
Cook  V.  Chicago,  R.  I.  d  P.  R.  Co.  81  Iowa, 
651,  9  L.  R.  A.  764,  3  Inters.  Com.  Rep. 
383,  25  Am.  St.  Rep.  512,  46  N.  W.  1080; 
Indianapolis,  D.  •£  8.  R.  Co.  v.  Ervin,  118 
III.  250,  59  Am.  Rep.  369,  8  N.  E.  862;  R*oe 
V.  Atchison,  T.  &  S.  ¥.  R.  Co.  3  Inters.  Com, 
Rep.  263;  Hutchinson,  Carr.  p.  243;  New 
England  Eatp.  Co.  v.  Maine  O.  R.  Co,  57 
Me.  188,  2  Am.  Rep.  31;  MoDuffee  v.  Port- 
land i6  B.R.  Co.  62  N.  H.  430,  13  Am.  Rep. 
72;  Messenger  v.  Pennsylvania  R.  Co.  30 
N.  J.  Ll  407,  13  Am.  Rep.  457,  37  N.  J.  L. 
331,  18  Am.  Rep.  764;  Fitzgerald  v.  Grand 
Trunk  R.  Co.  63  Vt.  169,  13  L.  R.  A.  71, 

3  Inters.  Com.  Rep.  633,  22  Atl.  76;  Oam- 
bloa  T.  Philadelphia  d  R.  R.  Co.  4  Brewst. 
(Pa.)  563;  Kinsley  v.  Buffalo,  N.  Y.  d  P. 
R.  Co.  3  Inters.  Com.  Rep.  318,  37  Fed. 
181 ;  Burlington,  G.  R.  d  N.  R.  Co.  v.  North- 
toeatern  Fuel  Co.  31  Fed.  662 ;  Rothschild  v. 
Wahash  R.  Co.  15  Mo.  App.  242 ;  Interatate 
Commeroe  Commiaaion  v.  Texas  d  P.  R.  Co. 

4  Inters.  Com,  Rep.  114,  62  Fed.  187;  Haw- 
ley  V.  Kansas  d  T.  Coal  Co.  48  Kan.  693, 
30  Pac.  14;  Parka  v.  Jacob  Dold  Paohing 
Co.  6  Misc.  670,  27  N.  Y.  Supp.  289. 

A  specific  intent  to  discriminate  and  in- 
jure is  not  necessary  under  the  American 
act. 

Stone  V.  Detroit,  G.  B.  d  if.  R.  Co.  3 
Inters.  Com.  Rep.  00;  Boofield  v.  Lake 
Shore  A  M.  8,  R.  Oo.  2  Inters.  Com.  Rep.  67. 

Chusifleation  is  recognized  1^  the  cnn- 
mission  as  necessary,  but,  when  used  as  a 
device  to  accomplish  unjust  discrimination, 
it  subjects  the  parties  to  the  penalty  of  the 
law. 

Ootce  Broa.  v.  Lehigh  Valley  R.  Oo.  S 
Inters.  Com.  Bep.  460;  Barvard  Co.  v. 
PennsyPcmua  Oo.  8  Inters.  Com.  Bep.  267; 
Beaver  v.  Pittaburg,  C.  d  8t.  L.  R.  Oo.  8 
Inters.  Com.  Rep.  664;  Pyle  v.  East  Tennes- 
see, V.  d  G.  R.  Co.  1  Inters.  Com.  Rep.  767 ; 
Riddle  V.  yew  York,  L.  E.  d  W.  R.  Co.  1 
Inters.  Com.  Rep.  787;  Stone  v.  Detroit,  G. 
B.  d  M.  R.  Co.  3  Inters.  Com.  Rep.  60 ;  Hexo 
York  Board  of  Trade  d  Transportation  v. 
Pennsylvania  R.  Co.  3  Inters.  Com.  Rep. 
417. 

Special  contracts,  because  of  their  sus- 
ceptibility to  abuse  and  their  natural 
tenden<7  to  cover  up  and  conoeal  evasions 
and  violations  of  the  law,  were  in  all  casw 
forbidden. 

Umted  Stotea  v.  Midtigan  a  R.  Oo^  3 
Inter*.  Com.  Bep.  SOT^i^J^^OOglC 
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Any  contract  Tiolative  oi  law  or  public 
policy  is  void. 

Botm  V.  hotcery,  77  Miss.  424,  27  So.  604; 
Black,  Interpretation  of  Laws,  p.  64. 

Wtiere,  even  by  mistake,  a  less  rate  than 
the  published  tariff  sheet  discloses  has  been 
quoted,  the  contract  to  carry  at  such  less 
rate  is  void. 

4  Elliott,  Bailroads,  S  1565,  pp.  24-34, 
note  2 ;  Suuannafc,  F.  ^  W.  R.  Co.  v.  B%m- 
dick,  94  Ga.  775,  5  Inters.  Com.  Sep.  280,  21 
8.  E.  995 ;  Chicago,  R.  I.  &  P.  B.  Co.  v.  flu6- 
bell,  54  Kan.  232,  5  Inters.  Com.  Rep.  241, 
38  Pac.  266 ;  iTtdianapoUa,  D.  (C  S.  R.  Co.  t. 
Brvin,  118  111.  250,  60  Am.  Rep.  369,  8  N. 
E.  862;  Bullwrd  v.  Horthem  P.  B.  Co.  10 
Mont.  168,  II  L.  R.  A.  246,  3  Inters.  Com. 
Rep.  536,  25  Pac.  120;  I7mofi  P.  R.  Co.  v. 
Qoodridge,  149  U.  S.  680,  37  L.  ed.  896,  13 
Sup.  Ct.  Rep.  070. 

Where  a  promise  is  made  for  one  entire 
e<mrideratioii,  a  part  of  which  is  fraudu- 
lent, immoral,  or  unlawful,  and  there  Has 
been  no  apportionment  made,  or  means  of 
apportionment  furnished,  by  the  parties 
themselves,  no  action  will  lie  upon  the  prem- 
ises. 

Gotten  V.  MoKenssve,  57  Miss.  418;  Le- 
moniva  t.  Mayer,  71  Miss.  514,  14  So. 
33;  2  Beach,  Contr.  §  1421;  TlioiMon 
V.  Thomson,  7  Ves.  Jr.  470;  Foley  v. 
8peir,  100  N.  Y.  652,  3  N.  E.  477 ;  15  Am. 
&  Eng.  Enc.  Law,  2d  ed.  pp.  088-1016; 
United  Btateo  t.  Reeae,  92  U.  S.  214,  23  L. 
ed.  563;  BurliRgton,  0.  R.  d  N.  B.  Co.  T. 
Northweatem  Fuel  Co.  31  Fed.  652. 

Tntlj,  J.,  delivered  the  opinion  of  the 
court: 

On  the  7tfa  day  of  February,  1000,  the 
Laurel  Cotton  Mills,  a  domestic  corporation, 
intending  to  construct  and  operate  a  cotton 
mill  at  the  city  of  Laurel,  on  the  line  of  the 
Gulf  &  Ship  Island  Bailroad  Company,  en- 
tared  into  a  oontraet  wiUi  said  railroad  com- 
pany by  which  it  agreed  and  obligated  it- 
self to  locate  and  build  its  said  eottcm  mill 
and  warehouses  on  certain  grounds  pre- 
viously staked  out  and  agreed  upon,  aeoeasl- 
ble  from  said  raihmy,  and  to  furnish  the 
right  of  way  for  all  necessary  switches  from 
both  directions  to  connect  the  trade  of  said 
railroad  company  with  the  cotton-mill 
grounds  and  buildings.  In  eonstderatitm  of 
the  performance  of  this  covenant,  the  Oulf 
&  Ship  Island  Railroad  Company  agreed  on 
its  part,  by  said  contract,  **to  maintain  in 
effect  rates  on  manufactured  goods  produced 
1^  the  said  Laurel  Cotton  Mill,  not  exceed- 
ing, to  competitive  p<dnts,  the  rates  effective 
from  Stonewall  and  Meridian,  MisriBsippl, 
on  the  dates,"  and  "to  maint^  in  effect  a 
milling  in  transit  arrangement  for  the  cotton 
to  be  manu&ctured  at  the  said  Laurel  Cot- 
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ton  Mill :  that  is  to  say,  any  freight  charges 
that  may  be  paid  on  cotton  shipped  from 
stations  between  Hattiesburg  and  Jackson, 
or  on  the  Laurel  Branch,  shall  be  allowed 
and  credited,  pound  for  pound,  as  part  pay- 
ment of  freight  changes  on  the  man- 
ufactured goods  or  produce  when  shipped  to 
market  over  the  line  of  the  said  Gulf  ft 
Ship  Island  Railroad  Company;  this  ar- 
rangement to  continue  for  a  period  of  ten 
years."  This  contract  was  duly  signed  by 
both  the  contracting  parties.  After  its  ex- 
ecution the  Laurel  Cotton  Mills  proceeded 
with  the  construction  of  its  factory,  and  on 
April  1,  1001,  began  business;  its  said  mill 
having  been  fully  completed,  and  being  then 
in  full  operation.  From  this  date  until  the 
Ist  of  March,  1902,  the  Gulf  &  Ship  Island 
Railroad  Company  observed  on  its  part  the 
stipulation  of  the  contract  in  reference  to 
the  "milling  in  transit  arrangement,"  as 
therein  agreed  upon.  After  that  time  it  re- 
fused further  to  credit  the  freight  charges 
paid  on  raw  cotton  on  tiie  riiipment  of  man- 
ufactured goods  made  over  its  line  by  the 
appellant,  as  provided  by  the  terms  of  the 
contract.  At  the  date  of  the  contract,  and 
at  all  times  subsequent  thereto,  there  waro 
established  and  in  operation  at. Stonewall 
and  Meridian,  in  this  state,  cotton  mill* 
manufacturing  the  same  class  of  goods,  and 
being  engaged  in  exactly  the  same  line 
of  business,  as  the  appellantw  The  Gulf 
A  Ship  Island  Railroad  Company  ignored 
that  provision  of  the  contract  by  which  it 
had  obligated  itself  to  grant  to  appellant 
rates  on  manufactured  goods  "not  exceed* 
ing,  to  competitive  points,  Uie  rates  effective 
from  Stonewall  and  Meridian"  on  the  date 
of  shipment,  but  imposed  on  the  shipmenta 
made  by  appellant  greater  rates  to  competi- 
tive points  than  the  mills  located  at  the  two 
places  mentioned  were  required  to  pay  on 
shipments  made  by  them  to  the  same  points. 
This  condition  of  affairs  continued  until 
January,  1003,  when  the  appellant  filed  ita 
declaration  setting  out  the  above  facts.  It 
filed  therewith  a  bill  of  particulars  showing 
the  amount  of  freight  paid  on  raw  cotton, 
and  which  it  was  entitled  to  have  hod  cred- 
ited on  the  freight  charges  on  its  shipment 
of  mannfkctured  goods  under  the  milling  in 
transit  arrangement  set  out  In  the  ooatnic/b, 
and  also  a  bill  of  particulars  showing  tha 
amount  of  freight  which  it  had  been  m- 
quired  to  pay  on  shipments  made  to  com- 
petitive points  over  and  above  the  freiglit 
rates  in  force  at  the  date  of  such  Aipmeuta 
from  BtraiewaJI  uid  Meridian  to  the  budb 
points.  The  bill  of  particulars  showed  that, 
of  the  shipments  under  the  milling  in  tran- 
sit arrangement,  many  were  Interrtate  ship- 
ments from  Laurel,  In  this  s^ite,  to  sm^ry 
points  beyond  this  ^L^&i^^ 
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tion  the  appellee  filed  demnrrare,  three  in 
number,  but  preeenting  aubatantially  but 
two  points,  viz.,  that  the  oontract  is  void  be- 
cause (1)  contrary  to  the  law  r^ulating 
interstate  eonunerce;  (2)  contrary  to  the 
prorisions  of  the  Code  of  1802  governing  the 
■uperriaion  of  common  carriers.  Theae  de- 
mumrs  were  by  the  circuit  court  sustained, 
and  from  that  judgment  the  Xiuirel  Ootton 
Mills  proeeeuteB  this  appeal. 

^e  proposition  upon  which  appellee  re- 
lies may  be  broadly  stated  as  follows:  The 
contract  sued  on  is  void  on  its  face,  because 
it  has  the  necessary  effect  of  creating  a  dis- 
crimination forbidden  both  by  the  Federal 
Interstate  Commerce  Act  and  our  own  state 
statute  dealing  with  the  same  subject-mat- 
ter, and  for  the  fnrtbor  reason  that  this 
milling  in  transit  arrangement  which  is  set 
out  in  the  oontract  is  the  granting  of  a  re- 
bate, the  allowance  of  whidi  is  unlawful, 
under  Code  1802,  U  4202,  4208,  and  I  6  of 
the  Interstate  Commerae  Aet  (Aet  Febru- 
ary 4, 1887,  ehap.  104,  24  Stat,  at  L.  380,  U. 
a  Comp.  Btot.  1901,  p.  8160). 

'^{ore  we  oonsider  the  phraseology  of 
tiM  statute,  it  nay  be  well  to  advert  to  the 
causes  whieh  induced  its  maebnent.  They 
ehiefly  grew  out  of  the  use  of  railroads  as 
the  pr&dpal  modem  instrumentality  of 
eommmse.  While  shippers  of  merohandise 
are  under  no  I«gal  necessi^  to  use  railroads, 
thqr  are  so  practically.  The  demand  for 
speedy  and  prompt  movement  virtually  for- 
bids the  employment  of  slow  and  old-fash- 
ioned methods  of  transportation, — at  least 
in  the  case  of  the  more  valuable  articles  of 
traflie.  At  the  same  time,  the  immense  out- 
lay of  money'  required  to  build  and  main- 
tain railroads,  and  the  necessity  of  resort- 
ing, in  securing  the  rights  of  way,  to  the 
power  of  eminent  domain,  in  effect  disable 
individual  merchants  and  shippers  from 
themselves  providing  such  means  of  car- 
riage. From  the  very  nature  of  the  case, 
therefore,  railroads  are  monopolies ;  and  the 
evils  that  usually  accompany  mtmopolies 
soon  b^fan  to  show  themselves,  and  were  the 
cause  of  loud  complaints.  The  companies 
owning  the  railroads  were  <AaTged,  and 
sometimes  truthfully,  with  making  unjust 
discriminations  between  shippers  and  local- 
ities, with  making  secret  agreements  with 
some  to  the  detriment  of  oUier  patrons,  and 
with  making  pools  or  oombinationa  with 
eadi  other,  leading  to  oppression  oS  entire 
ocanmunitiea."  We  quote  this  language 
from  the  deetsion  of  the  Supreme  Court  of 
tike  United  States  in  Teaaa  A  P.  R.  Co.  v. 
Intentaie  Commerce  Oomfi^Mion,  162  U.  S. 
211,  40  L.  ed.  944,  S  Inters.  Com.  Sep.  405, 
18  Sup.  Ct.  Bep.  866,  as  being  as  applicable 
to  our  own  as  to  the  Federal  legislation  for 
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the  regulation  of  eommeroe  and  the  supervi- 
sion of  carriers. 

In  dealing  with  the  subject  of  the  super- 
vision of  railroads  and  e<anm<m  earriraa  gen- 
erally, the  object  of  the  legialatiim  waa  to 
benefit  and  regulate  commerce  by  prevent- 
ing railroad  corporations  and  all  other  com- 
mon carriers  from  unduly  favoring  one  ship- 
per or  class  of  shippers,  or  one  special  place, 
to  the  injury  of  other  penms  and  places 
similarly  situate.  The  first  material  in- 
quiry, then,  is  whether  or  no  the  contract 
under  review,  in  express  terms  or  by  neces- 
sary implication,  presents  a  case  of  discrim- 
ination, within  the  moaning  and  intent  of 
59  2  and  3  of  the  Interstate  Commerce  Act 
(U.  8.  Comp.  Stat.  1901,  p.  3155),  and  SS 
4287,  4280,  Code  1802.  The  object  whieh 
both  statutes  referred  to  had  in  view  waa 
practic^ly  the  same,  and  as  stated,  t.  to 
prevent  unjust  discrimination  being  made 
in  transportation  against  any  per8<»i,  local- 
ity, or  corporation.  It  must  be  noted  tiiat 
this  discrimination  must  be  unjust  between 
shippers,  persons,  localities,  or  corporations, 
by  granting  undue  preference  to  (me,  or 
subjeotlng  another  to  unreasonable  disad- 
vantage. The  evident  meaning  of  the  Fed- 
eral statute — and  we  think  the  same  is  true 
of  oar  own— ia  that  the  discrimination  con- 
demned must  have  the  effect  of  unduly 
favoring  some  individual,  class,  or  plaoe  at 
the  expense  and  to  the  prejudice  and  disad- 
vantage of  soma  other  shipper  or  place, 
where  the  services  rendered  were  "like  and 
contemporaneous,"  and  where  the  trans- 
portation waa  effected  under  "aubrtanUaUy 
similar  oireumstanesB  and  eon^tions.** 
TamU  d  F.  B.  Co.  v.  InttnPiU  OomnMret 
aoflwUwion,  162  U.  S.  211,  40  L.  ed.  944,  8 
Inters.  Com.  Bep.  406, 18  Sup.  Ct.  Bep.  688. 
AU  special  contracts  or  traffic  arrangsmenta 
between  carrier  and  shipper  ar»  not  forbid- 
den oondemiked,  but  only  sueh  as  operate 
unfairly,  and  evidence  undue  favoritism 
toward  one,  or  dqtrive  another  of  his  juat 
rights.  As  said  in  a  recent  ease  where  the 
poU<7,  effect,  and  intent  of  the  fnterstato 
onnmerci?  aet  were  under  review:  "Subject 
to  the  two  leading  prohibitions  that  their 
charges  shall  not  be  unjust  and  unreason- 
able, and  that  th^  shall  not  unjustly  dis- 
criminate, so  as  to  give  undue  preferenee  [or 
advantage,  or  subject  to  undue  prejudlee] 
or  disadvantage  to  persons  or  traffic  similar- 
ly circumstanced,  the  act  to  rcigulate  com- 
merce leaves  common  carriers  aa  they  were 
at  the  ooomion  law, — free  to  make  special 
contracts  looking  to  the  increase  of  tiiair 
business,  to  classify  their  trafilt^  to  adjust 
and  apporti<m  their  rates  so  as  to  meet  the 
neoessities  of  commeros,  and  generally  to 
manage  their  important  fnterMts  upon  tiie 
same  principles  whielt)ilt(^i9g^li^dLiUO#oS 
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and  adopted  in  other  trades  and  pursuits." 
Cinoiunati,  N.  0.  <£  T.  P.  R.  Oo.  v.  Interstate 
Commerce  Commission,  162  U.  8.  184,  40  L. 
ed.  93S,  6  Inters.  Com.  Rep.  391,  16  Sup.  Gt. 
Rep.  700.  "it  is  not  all  discriminations  or 
preferences  that  fall  within  the  inhibition  of 
the  statute, — only  such  as  are  unjust  or  un- 
reasonable." Interstate  Commerce  Commis- 
sion V.  Baltimore  &  0.  R.  Co.  145  U.  8.  263, 
36  L.  ed.  699,  4  Inters.  Com.  Rep.  92,  12  Sup. 
Ct.  Rep.  844. 

We  accept  the  conBtruction  placed  on  %\ 
2  and  3  of  the  Interstate  Commerce  Act  hy 
the  Supreme  Court  of  the  United  States  in 
the  eases  cited,  and,  adopting  that  ccmstruc- 
tion  RB  applicable  to  the  corresponding  pro- 
visions of  our  own  statute  (Code  1892,  §S 
4287-4290),  it  is  made  manifest  to  our 
minds  that  all  discriminations  are  not  for- 
bidden hj  either  statute,  but  only  "discrim- 
ination in  transportation  against  some  per- 
son, locality,  or  corporation,"  made  for  the 
advantage  of  the  carrier,  or  by  receiving 
greater  or  less  compensation  from  one  class 
of  persons  than  from  another  for  similar 
services  contemporaneously  rendered. 

The  contract  under  consideration  obligates 
the  railroad  company  to  maintain  on  manu- 
factured goods  shipped  from  Laurel,  Missis- 
sippi, rates  not  exceeding,  to  competitive 
points,  the  rates  effective  on  the  dates  of  the 
shipments  from  Stonewall  and  Meridian, 
where  similar  factories  were  located.  We 
are  unable  to  see  that  this  stipulation  is, 
in  its  terms,  or  by  necessary  effect,  a  dis- 
crimination against  any  other  person  or 
place.  It  is  not  a  stipulation  that  other 
shippers  similarly  situated  should  not  enjoy 
the  same  rates.  This  provision  was  simply 
an  effort  on  the  part  of  the  Laurel  Cotton 
Mills  whereby  it  sought'  to  protect  itself 
against  the  imposition  of  greater  rates  than 
were  diarged  by  other  carriers  on  similar 
shipments  of  manufactured  products  made 
by  other  cotton  mills  located  at  the  places 
mentioned.  We  are  unable  to  see  how  a  pro- 
visiim  in  a  contract  which  merely  limits  the 
freight  rate  to  be  imposed  to  the  amount 
imposed  upon  others  engaged  in  similar 
business  can  be  construed  to  be  a  discrim- 
ination, within  the  meaning  of  that  term, 
or  under  the  interpretation  placed  upon  it 
by  the  Supreme  Coorfc  of  the  United  States. 
This  was  not  an  effort  to  secure  an  undue 
ndntntage  to  itself,  but  was  a  preoantion  to 
guard  against  fntura  impositicm  by  ad- 
vancing rates, — a  measure  the  wisdom  of 
whidi  was  demonstrated  by  subsequent 
events,  culminating  in  the  present  litigation. 
It  is  not  suggested  anywhere  in  this  record 
that  at  the  date  of  this  oontraet  there  was 
any  fither  shipper  over  the  line  of  the  Qulf 
A  Ship  Island  Bailroad  Company  then  en- 
gaged in  a  business  similar  to  that  in  which 
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appellant  was  about  to  embark;  and  it  does 
not  appear  that  all  other  shippers,  if  any 
such  there  were,  located  oa  appellee's  line  of 
railway,  where  the  services  rendered  would 
be  "lilce  and  rantemporaneous,"  and  where 
the  transportation  would  be  effected  under 
"substantially  similar  circumstances  and 
conditions,"  did  not  in  fact  enjoy  the  same 
rate  which  was  stipulated  for  on  behalf  of 
appellant  in  the  ctmtract  in  question.  And 
assuredly  there  is  no  express  inhibition  in 
the  contract  which  precludes  the  railroad 
company  from  granting  a  similar  rate  to 
any  other  of  its  patrons  who  might  there- 
after engage  in  a  like  business  with  appel- 
lant. An  unjust  discriminaticni,  within  the 
purview  of  laws  for  the  reflation  of  com- 
merce, operates  to  the  undue  advantage  of 
one  person,  and  prejudicially  to  the  inter- 
est of  some  other  person.  The  contract  un- 
der review  does  not  have  that  effect.  An 
agreement  that  one  nhall  not  he  charged 
more  than  a  certain  stated  rate,  but  which 
does  not  stipulate  against  or  forbid  the 
granting  of  Uie  same  rate  to  all  other  per- 
sons, is  not  within  the  condemnation  of  the 
law  prohibiting  discrimination. 

Again,  it  is  urged  that  this  contract  is 
void  because  the  "milling  in  transit  arrange- 
ment" which  is  therein  recognized  consti- 
tutes the  granting  of  a  rebate,  which  is  un- 
lawful under  fi  4292,  Code  1892,  and  is  also 
violative  of  S  6  of  the  interstate  commerce 
law.  It  is  no  loi^r  open  to  question  that 
milling  in  transit  arrangements  are  recog- 
nized as  valid  agreements,  which  may  be 
lawfully  entered  into  between  shippers  and 
carriers.  In  the  very  recent  case  of  Central 
Yelloio  Pine  Asao.  v.  Vicksburg,  8.  &  P.  R. 
Co.  10  Intent.  Com.  Rep.  193,  before  the  In- 
testate Commerce  Commission,  where  the 
legality  of  milling  in  transit  arrangements 
was  considered  in  its  various  phases,  it  is 
said:  "It  is  well  understood  that  at  the 
present  time  this  principle  is  applied  to  the 
movement  of  many  commodities.  General- 
ly, in  its  application,  the  raw  material  pays 
the  local  rate  into  the  point  of  manufacture. 
When  afterwards  the  manufactured  produet 
goes  forward,  it  is  transported  upon  a  rate 
which  would  be  applicable  to  the  product, 
had  it  originated  in  its  manufactured  state 
at  the  point  where  the  raw  material  was  re- 
ceived for  transport«tion ;  whatever  haa 
been  paid  into  the  mill  being  accounted  for 
in  this  final  adjustment.  Under  this  or 
some  equivalent  arrangement  at  the  present 
time,  grain  of  all  kinds  is  milled  and  other- 
wise treated  in  transit;  flour  is  blended; 
cotton  is  compressed;  lumber  is  dressed,  and 
perhaps  otherwise  manufactured;  live  stot^ 
is  stopped  off  to  test  the  maricet.  It  msy 
be  urged  with  mudh  force  the  aet  to 
reguUte  oommereep^^iB^<jQi(^l^ 
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rangements  of  this  kind,  and  the  ooramis- 
sion,  early  in  ita  history,  intimated  that 
such  might  finally  be  its  conclusion.  Crews 
V.  Richmond  &  D.  B.  Co.  I  Inters.  Com.  Rep. 
703.  Such  practices  were,  however,  in  use 
to  a  considerable  extent  at  the  time  of  the 
passage  of  the  act,  and  since  then  tJiey  have 
become  universal.  To  abrogate  these  priv- 
ileges would  be  to  confiscate  thousands,  and 
probably  millions,  of  dollars  in  value,  by 
rendering  worthless  industrial  plants  which 
have  been  constructed  upon  the  faith  of 
their  continuation.  Nor  is  it  a  forced  con- 
atmction  of  the  statute  to  hold  that,  when 
the  product  finally  goes  forward  to  the  point 
of  consumption,  it  but  completes  the  jour- 
ney upon  which  tt  entered  when  the  raw  ma- 
terial was  taken  up.  There  can  be  no  doubt 
that  the  application  of  this  principle  has 
cheapened  the  cost  of  transportation,  and 
probably  of  manufacture." 

The  legality  of  the  principle  of  milling  in 
transit  arrangements  being  recognized, 
whether  each  special  agreement  will  l>e  up- 
held depends  upon  the  varying  circum- 
stances attendant  upon  its  making;  but  it 
cannot  be  affirmed  Uiat  such  an  agreement 
as  is  here  under  consideration  can  be  de- 
clared to  l>e,  by  its  very  terms,  violative  of 
the  laws  prohibiting  unlawful  rebates. 
There  is  no  difference  in  principle  between 
the  plan  agreed  upon  by  the  contract  and 
other  milling  In  transit  arrangements  which 
have  been  sanctioned  and  enforced  by  the 
Interstate  Commerce  Commission  in  the 
transportation  of  many  different  commodi- 
ties. In  the  instant  case  the  fact  that  the 
entire  freight  paid  upon  the  raw  cotton  is 
credited  upon  subsequent  shipments  of  man- 
ufactured product  does  not  vary  the  princi- 
pie  which  craitrols,  and  on  which  the  valid- 
ity of  such  contnuits  is  based;  and  the  ar- 
rangement is  as  Talid  and  as  binding  as  if 
it  was  simply  on  agreement  su<di  as  is  cus- 
tomarily in  force.  Whether  the  raw  ma- 
terial pays  the  local  rate  into  the  point  of 
manufacture,  and  afterwards  the  manufac- 
tured product  pays  a  lower  rate,  calculated 
fnmi  point  of  original  shipment,  or  whether 
the  raw  material  pays  the  local  rates,  and 
this  ia  credited  in  whole  or  in  part  upon  the 
transportation  of  the  manufactured  prod- 
ucts subsequently  shipped,  result  is  the 
same  in  principle;  the  one  being,  in  the  lan- 
guage of  the  Interstate  Commerce  Commis- 
^tm,  "an  equivalent  arrangement"  of  the 
other,  and  neither  contravening  the  mandate 
of  the  law  devised  to  protect  shippers  from 
nnjust  discrimination,  whether  the  same 
artoes  from  eictortion  or  from  unlawful  re- 
tetes  granted  to  a  favored  few.  So  long  as 
there  is  no  unjnst  discrimination,  and  no 
stipnlation  in  the  contract  forbidding  the 
canrier  extending  similar  rates  to  all  other 
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shippers  similarly  situated,  there  is  bo  ex- 
press provision  of  law,  and  no  sound  reason 
arising  out  of  public  policy,  which  prohibits 
a  carrier  entering  into  a  fair  and  equitable 
milling  in  transit  arrangement  with  any  of 
the  numerous  industries  now  operating  un- 
der such  plans.  "If  there  ia  no  unjust  dis- 
crimination, an  agreement  by  a  railroad 
coiQpany  that  it  will  carry  goods  at  a  cer- 
tain rat«,  and  repay  the  shipper  a  part 
thereof  as  a  rebate  after  the  shipment,  ia 
not  ille^l,  and  the  rebate  may  be  recovered 
by  the  shipper  in  a  proper  case."  Elliott, 
Railroads,  §  1685;  Rorer,  Railroads,  fi  137S. 

The  clause  in  the  contract  by  which  a 
milling  in  transit  arrangement  is  estab- 
lished between  appellant  and  appellee  does 
not  seek  to  prevent  the  appellee  effecting 
similar  arrangementa  with  all  other  patrons 
who  may  be  or  may  hereafter  be  engaged  in 
the  same  line  of  business.  Nor  does  this 
contract,  by  any  reasonable  construction  of 
its  terms,  necessarily  work  any  unjust  dis- 
crimination against  any  other  cotton  mills 
or  dealers  in  cotton  who  may  be  located  on 
appellee's  line  of  railroad.  It  must  be  noted 
that  the  raw  material  pays  full  local  rates 
into  the  place  of  manufacture,  and  the  sub-' 
sequent  credit  of  such  freight  is  only  made 
upon  shipments  of  manufactured  product. 
If  the  raw  material  coming  into  the  city  of 
Laurel  consigned  to  appellant  should  there 
be  disposed  of  either  in  its  unmanufactured 
state,  or  after  it  becomes  the  flnished  prod- 
uct of  the  mill,  no  portion  of  the  local  freight 
charges  wliich  have  been  paid  upon  such 
shipments  at  full  tariff  ratea  is  credited  to 
the  appellant.  The  crediting  of  the  freight 
paid  is  dependent  upon  whether  the  cotton 
is  again  shipped  as  manufactured  product, 
so  that,  aa  to  all  shipments  of  raw  ootton, 
the  appellant  fares  neither  better  nor  worse 
than  do  all  others  similarly  engaged. 

Before  passing  to  the  consideration  of  the 
next  argument  advanced  by  appellee  in  its 
assault  upon  the  validity  of  this  contract, 
it  should  be  noted  that  S  8  of  the  Interstate 
Commerce  Act  (U  S.  Comp.  Stat.  1901,  p. 
3156),  and  5  4292,  Code  1892,  do  not  deal 
with  discriminationa,  as  hereinbefore  dis- 
cussed. They  were  devised  to  secure  uni- 
formity of  charges,  by  requiring  all  rates  to 
be  made  public  in  a  certain  specified  way, 
and  then  forbidding  any  change  or  devia- 
tion from  the  tariff  so  established.  Section 
6,  Interstate  Commerce  Act,  ia  fully  com- 
plied with  when  the  rates  have  been  filed 
wiUl  the  c<»mnission,  and  the  tariff  of 
charges  has  been  duly  published.  When 
oQoe  established  and  promulgated,  the  tariff 
cannot  be  deviated  from,  either  by  increase 
or  redncti(m  of  rates,  until  another  sched- 
ule of  rates  has  been  legally  ad«tj»d  in  the 
manner  prescribed  in  6ffci?^fecl^g4e 
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teratate  Commerce  Commission  is  without 
power  to  fix  rates,  but  any  person  consider- 
ing a  rate  unjust  or  discriminatory  may  at- 
tack the  same  as  provided  by  law.  The 
power  to  pass  upon  the  reasonableness  of 
existing  rates,  which  is  vested  in  the  Inter- 
state Commerce  Commission,  does  not  nec- 
essarily imply  the  right  to  prescribe  rates. 
Cincinnati,  N.  0.  tfe  T.  P.  R.  Co.  v.  Inter- 
state Oommeroe  Commiaaion,  162  U.  S.  184, 
40  L.  ed.  935,  5  Inters.  Com.  Rep.  391,  1« 
Sup.  Ct.  Rep.  700.  Under  5  6  of  the  Inter- 
state Commerce  Act,  rates  may  be  changed 
at  any  time  upon  compliance  with  its  pro- 
visions, when  the  carrier  "shall  promptly 
notify  said  commission  of  all  changes 
made  in  the  same;"  but  under  S  4202,  Code 
1892,  a  schedule,  onco  approved,  established, 
and  promulgated  as  therein  provided,  can 
be  varied  only  when  "such  change  or  devia- 
tion be  first  allowed  by  the  commission," 
The  statutes,  both  state  and  Federal,  now 
under  review,  were  designed  to  insure  pub- 
licity of  established  schedules  of  rates,  so 
that  every  patron  might  easily  protect  him- 
self Rgainst  extortion  or  discrimination  by 
seeing  that  the  carrier  did  not  collect  any 
^greater  compensation  for  the  transporta- 
tion of  passengers  or  property  "than  is  spec- 
ified in  audi  published  schedule  of  rates, 
fores,  and  oharges  as  may  at  the  time  be  in 
force." 

With  these  preliminary  observations  as  to 
the  purpose  and  scope  of  the  statutes  re- 
quiring promulgation  of  rates,  and  viewing 
them  in  the  of  their  intent,  we  pass  to 
the  next  contention  presented  on  behalf  of 
appellee. 

It  is  urged  that  the  contract  in  question 
is  void  because  in  direct  violation  of  S  6  of 
the  Interstate  Commerce  Act  (U.  S.  Comp. 
Stat.  1901,  p.  3156)  and  §  4202,  Code  1892, 
in  that  it  allows  a  rebate  or  reduction  from 
the  tariff  of  charges  fixed  or  approved  by 
the  commission  by  a  change  in  or  deviation 
therefrom.  There  are  two  plain  answers  to 
this  argument:  (1)  It  does  not  appear 
from  anything  in  the  contract  or  in  the  dec- 
laration that,  either  by  fixing  the  rates  so 
as  not  to  exceed  those  effective  from  Stone- 
wall and  Meridian,  or  by  entering  into  the 
milling  in  transit  arrangement  therein  set 
ont,  were  the  rates  fixed  and  approved  by 
the  Interstate  Commerce  Commission  or  by 
the  Railroad  Commission  of  the  state  of 
Mississippi  changed  or  deviated  from,  in  any 
particular.  On  the  contraiy,  as  the  stipula- 
tions of  the  contract  aa  to  both  the  rates 
mentioned  are  valid  in  themselves,  it  may 
well  be  that  these  are  the  identical  rates 
which  have  been  filed  with  and  published  by 
the  two  commissions.  Certain  it  is  that,  in 
oonsidering  a  contract  l^I  fn  its  terms, 
uid  violating  no  express  statutory  provi- 
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eion,  and  repugnant  to  no  fundamental  prin- 
ciple of  public  policy,  a  court  is  not  author- 
ized to  indulge  in  the  presumption  that  one 
party  has  ignored  or  violated  the  law,  and 
thereby  render  the  contract  illegal  and  non- 
enforceable.  If  presumptions  are  to  be  in- 
dulged at  all,  they  must  be  invoked  in  favor 
of  the  validity  of  a  contract,  and  that  the 
contracting  parties  have  performed  all  legal 
obligations  incumbent  upon  them,  or  neces- 
sary to  efl'ectuate  the  object  which  the  con- 
tract had  in  view.  Therefore,  in  the  instant 
case,  as  the  contract  is,  in  its  terms,  valid 
and  enforceable,  prorided  the  rates  thereby 
flxed  were  submitted  to  the  commissions  as 
required  by  law,  the  presumption  of  law,  if 
resort  to  presumptions  was  necessary,  would 
be  that  such  rates  had  been  fixed  and  ap- 
proved, and  that  the  contract  was  no  devia- 
tion therefrom,  and  consequently  no  vio- 
lation of  the  law  prohibiting  all  deviations. 
( 2 )  Again,  it  does  not  appear  that  any  rates 
governing  this  subject-matter  had  been  sub- 
mitted by  the  appellant  to  either  commie- 
sion  at  Uie  date  of  the  contract,  and  as  the 
contract,  as  to  rates,  did  not  go  into  effect 
until  the  mill  began  the  operating  and  ship- 
ment of  manufactured  product  made,  it  does 
not  follow  that  these  rates,  even  if  not  in 
force  at  the  date  of  the  contract,  were  not 
subsequently  submitted  to  the  Interstate 
Commerce  Commission,  or  that  the  change 
in  rates,  if  change  it  was,  had  not  first  been 
allowed  by  the  Mississippi  Railroad  Com- 
mission before  the  rates  were  actually  put 
in  effect.  This  contract  does  not  fall  with- 
in  that  class  expressly  forbidden,  except  un- 
der certain  exceptional  circumstances,  when 
it  is  incumbent  upon  the  plaintiff  to  show 
that  bis  contract  foils  within  the  exception. 
That  character  of  contract  is  specially  fw- 
bidden  either  by  approved  public  policy  or 
by  express  statute.  This  contract  is  not  of 
that  kind,  for  the  reaaon  that  its  terms  in 
no  wise  transgress  any  provisim  of  law;  and, 
if  the  appellee  has  itbelf  complied  with  the 
legal  duty  imposed  upon  it  in  reference  to 
the  publication  of  its  established  schedule 
of  rates,  it  is  enforceable  in  all  its  terms. 

The  argument  that  the  demurrers  wer» 
properly  sustained  because  the  declaration 
failed  to  allege  that  the  rates  fixed  in  the 
contract  sued  on  had  been  filed  with  the 
commission,  or  because  it  was  not  affirma- 
tively shown  that  the  consent  of  the  Missis- 
sippi Railroad  Commission  had  been  first 
obtained,  is  unsound.  The  logical  conclu- 
sion of  the  argument  would  be  that,  aa  all 
rates  are  required  to  be  filed  with  the  prop- 
er commission,  and  then  made  public  as  its 
order  may  direct,  a  suit  could  be  main- 
tained on  no  contract  for  transportation  oi 
freight,  without  regard  to  the  rates  chu^^ 
thereby,  unless  th<^j|^^^^Kj)^^W 
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that  the  carrier  had  discharged  its  duty  in 
filing  its  schedule  of  charges,  and  then  pro- 
mulgating the  same.  The  result  of  this 
'wvuld  be  to  impose  upon  the  plaintiff  the 
burden  of  proving,  in  order  to  sustain  a  re- 
•covery,  that  the  carrier  had  not  violated  the 
law  or  the  order  of  the  conunisaicBi ;  the  re- 
sult being  that  the  carrier  would  be  en- 
abled to  defeat  a  valid  cwtract  by  proof  of 
its  own  sins  of  (nnis^on, — a  position  inani- 
iestly  uuteutble. 

It  follows,  therefore,  that,  in  our  judg- 
ment, the  contract  under  review  does  bot 
violate,  by  its  terms  or  by  any  reasonable 
•construction,  any  of  the  provisions  of  law 
invoked  by  the  demurrers  of  appellee.  It 
does  not  operate  as  a  "discrimination" 
against  any  person  or  place,  because  it  does 
not  prevent  the  same  rate  being  accorded  to 
All.  It  does  not  unjustly  discriminate  in 
favor  of  appellant,  because  it  grants  it  no 
lower  rate  than  is  or  may  be  granted  to 
other  shippers.  It  does  not  grant  any  un- 
lawful rebate,  because  a  milling  in  transit 
arrangement  is  in  itself  l^al,  and  sanc- 
tioned by  the  Interstate  Commerce  Commis- 
sion as  the  legitimate  outgrowth  of  the 
Imilding  of  new  enterprises.  It  does  not 
violate  tiie  provision  of  law  prohibiting  de- 
viatitm  from  published  rates,  because  it 
4oe8  not  appear  that  it  is  such  a  deviatiim. 
It  does  not  violate  the  prohibition  against 
altering  the  published  rates  without  the  per- 
mission of  the  Mississippi  Railroad  Com- 
mission first  obtained,  because  ft  does  not 
Appear  tbat  it  la  auy  altemtion,  or  that  said 
permission,  if  necessary,  was  not  obtained. 
It  might  be  furrier  said  in  this  connection, 
as  strongly  persuasive  of  the  view  here  an- 
noimoed  as  to  the  validity  and  enforceability 
-of  the  milling  in  transit  arrangement 
agreed  upon  by  the  contract  between  appel- 
lant and  appellee,  that  the  appellee  itoelf 
for  nearly  a  year  recognized  the  validity  ol 
this  arrangement,  and  complied  with  the 
terms  of  the  contract  in  this  respect.  Yet, 
if  the  argument  now  pressed  upon  us  be 
-BOnnd,  and  if  this  arrangement  was  the  al- 
lowance of  an  unlawful  rebate  prohibited  by 
law,  the  Gulf  ft  Ship  Island  ^ulroad  Com- 
pany  is  liable,  by  its  own  ar;gument,  to  all 
the  penalties  imposed  for  a  violation  of  the 
statutes  in  this  regard.  Here  is  a  contract 
whitdi,  according  to  the  facts  admitted 
the  demurrer,  the  Qulf  &  Ship  Island  Kail- 
road  Company  for  eleven  monUis  complied 
with, — at  least  in  part ;  granting,  so  the  dec- 
laration avers,  this  crediting  of  freight  up- 
■on  subsequent  shipments  of  manufactured 
products,  when  auidi  action  on  its  part  was, 
if  the  argument  be  sound,  a  flagrant  viola- 
-tdon  of  the  law.  Hhia  in  a  peculiar  attitude 
for  a  litigant  to  oeenpy, — to  sedc  to  annul 
as  illegal  a  oimtract  of  its  own  making,  and 
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of  whidi  it  has  reaped  the  full  benefit,  by 
pleading  guilty  to  repeated  and  long  con- 
tinued violation  of  the  law,  thereby  endeav- 
oring to  escape  liability  for  its  own  breach 
of  contract.  The  contract,  upon  its  face,  is 
valid  and  susceptible  of  enforcement.  It 
may  be  that,  in  its  practical  effect,  it  works 
imfairly  and  constitutes  an  unjust  discrim- 
ination. If  so,  it  falls  within  the  condemna- 
tion of  the  law.  But  whether  or  not  this 
be  its  ett'ect  is  a  question,  not  of  law,  but 
purely  of  fact.  Tewaa  d  P.  B.  Co.  v.  Inter- 
state Commerce  Commisaion,  162  U.  S.  211, 
40  L.  ed.  044,  5  Inters.  Com.  Bep.  406,  16 
Sup.  Ct.  Rep.  666. 

It  may  be  that  the  contract  is  oonenforoe- 
able  because  an  unauthorised  deviation  from 
established  rates,  but  this  is  also  a  question 
of  fact.  We  decide  that  the  c<mtract  is  not 
void  upon  its  face,  and  decide  nothing  more. 

The  judgment  of  the  Ciroaii  Citwrt  ia  re- 
versed, the  demurrer  overruled,  and  the 
cause  remanded. 


A.  OERABD,  Tax  C<41eetor.  Appi^ 

V. 

B.  C.  DUNCAN,  Assignee  of  Iferehants' 
Bank  of  Grenada. 


<..^:v^...H.».r^.>,\.. 


1.  Bank  usetB  In  tbe  bands  of  its 
■Ivnee  to*  oreUton  are  aMemmltle 
to  hbn  for  taxation  imder  a  statute  makins 
It  tbe  dDl7  of  trostees  to  list  for  taxation 
property  In  tbeir  possession  as  snch,  and 
It  Is  Immaterial  that  the  asaeti  actually  be- 
long to  numerous  creditors  of  the  bank,  some 
of  whom  reside  bejrood  tbe  jurisdiction  of  the 
taxing  anthorltles, 

S.  Tbat  U  la  the  4a«T  of  eredltors  of  aa 
InaolTomt  bank  to  list  for  taxation 
tbelv  proportion  of  tbe  asaeta  of  the 
tpank  as  "Indebtedness  probably  collectible" 
does  not  exempt  such  assets  from  taxation  In 
the  bands  of  the  bank's  assignee  for  credi- 
tors. 

(June  6,  1904.) 

APPKAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Orenada  County 
in  favor  of  complainant  in  a  suit  to  en- 
]<Aa  the  collection  of  a  tax.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  8.  A.  BCorriflom,  for  appellant: 
An  individual  cannot  subtract  his  debts 
from  his  assets  in  this  state,  and  pay  on 
the  difference;  and,  unless  an  individual 
may  list  the  difference  for  taxation,  a  bank 
cannot. 

Acts  1900,  chap.  3;  Const.  %%  112,  181; 


None. — As  to  place  of  taxation  of  trust  prop- 
erty, see  note  to  Academy  of  Klcbmond  Coun- 
ty T.  AngDSta,  20  L.  B.  A.  161. 
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Hmderaon  Bridge  Co.  v.  Com,  99  Kj.  623, 
29  L.  K.  A.  73,  31  8.  W.  486;  New  York 
Weaver,  100  U.  S.  639,  26  L.  ed.  706;  Whit- 
beak  T.  Mercantile  Vat.  Bank,  127  U.  S. 
19S,  32  L.  ed.  118,  8  Sup.  Ct.  Bep.  1121. 

In  cEse  of  foilun  of  tiie  proper  bank  offi- 
da]  to  give  in  the  property  of  the  bank  for 
taxation,  it  became  the  duty  of  the  assessor 
to  estimate  this  property  in  the  usual  way. 

State  V.  Vicksburg  Bank,  69  Miss.  99,  10 
So.  102;  People  ea>  rel.  Bank  of  Common- 
wealth V.  New  York  Taa  d  A.  Oomrs.  23 
N.  Y.  194. 

When  corporate  property  taxed  under  a 
special  "mode"  is  not  used,  or  has  ceased 
to  be  used,  for  the  purpose  intended,  it  loses 
the  protection  of  its  mode,  and  must  pay  ad 
valorem  as  other  property. 

Viokeburg  £  M.  B.  Co.  v.  Lewis,  68  Miss. 
29,  10  So.  32;  Chicago  d  P,  R.  Co.  v.  fliWe- 
brand,  136  111.  467,  27  N.  E.  69;  LeBlano 
T.  lUtnoia  O.  R.  Co.  72  Mias.  669,  18  So. 
381 ;  McBenry  t.  Downer,  116  Cal.  20,  45 
L.  R.  A.  737,  47  Pac.  779;  Louisville  To- 
bacco Warehouse  Co.  t.  Com.  106  Ky.  165, 
67  L.  R.  A.  33,  49  S.  W.  1069;  Btate  Bd. 
of  Equalisation  v.  People,  191  111.  528,  68 
L.  R.  A.  513,  61  N.  E.  339. 

Our  statutes  settle  the  question  beyond 
cavil  or  dispute. 

Section  3766  of  the  Code  of  1892  is  as  fol- 
lows: .  .  that  each  person  shall  list 
his  taxable  property,  of  which  he  was  pos- 
sessed on  the  first  day  of  February  pre- 
ceding, in  his  own  right,  in  the  right  of  his 
wife,  or  as  executor,  adminislntor,  guard- 
ian, trustee  or  otherwise." 

See  also  %  3748. 

The  owner  of  proper^  for  the  purpose 
of  taxation  is  the  person  having  the  l^al 
title. 

Perry,  Tr.  602  «,  k,  I;  Lairobe  v.  Balti- 
more, 10  Md.  13;  Traotf  v.  Reed,  2  L.  R. 
A.  773,  13  Sawy.  622,  38  Fed.  60;  Augusta 
Bank  v.  Augusta,  36  Me.  255;  Miner  v. 
Pingree,  110  Mass.  47;  Bichardaon  v.  Bos- 
ton, 148  Mass.  508,  20  N.  E.  166;  State,  Mt. 
Pleasant  Cemetery  Co.,  Prosecutor,  v.  New- 
ark, 50  N.  J.  L.  66,  11  Atl.  147;  Tucker  v. 
Aiken,  7  N.  H.  113;  Detroit  v.  Lewis,  109 
Mich.  155,  32  L.  K.  A.  439,  66  N.  W.  958. 

The  fact  that  ime's  title  is  conditional 
and  for  a  specific  purpose,  and  subject  to  be 
devested  in  any  manner,  does  not  afl^ect  the 
taxability  of  the  property  to  him. 

State  ea  rel.  oUnn  v.  Mississippi  River 
Bridge  Co.  109  Mo.  253,  19  8.  W.  421; 
Maina  v.  Elliott,  51  Cal.  8;  Ralston 
Hughes,  13  III.  469;  Greenwalt  v.  Tucker, 
3  McCrary,  166,  8  Fed.  792;  26  Am.  &  Eng. 
Edc.  Law,  p.  120. 

One  who,  contract  or  otherwise,  hae  a 
mere  equity  in  property  is  not  the  owner 
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within  the  tax  law*.  This  is  the  creditors' 
condition. 

OhwrehiU  v.  Bowards,  78  Iowa,  472,  43  N. 
W.  271;  Tracy  v.  Reed,  2  L.  R.  A.  778,  IS 
Sawy.  622,  38  Fed.  69;  Butler  t.  Stark, 
ISO  Mass.  19,  20  N.  K.  218;  Btate  «a  reL 
Pullman  PaJaoe  Oar  Co.  v.  8t.  Louis  Coun- 
ty, 84  Ma  234. 

An  assessor  is  not  required  to  look  into 
the  ultimate,  equitable,  or  secret  ownership 
of  personal  property,  but  should  assess  it 
to  the  apparent  owner  by  possessiai  or  mu- 
nimeut  of  title. 

The  North  Cape,  6  Biss.  606,  Fed.  Cas. 
No.  10,310. 

Unless  a  trustee  is  especially  exempted 
from  taxation  by  statute,  he  is  liable. 

Perry,  Tr.  S  331;  Lewin,  Tr.  p.  214; 
Cooley,  Taxn.  p.  276;  25  Am.  &  Eng.  Ene. 
Law,  p.  153. 

The  property  of  an  insolvent  in  the  hands 
of  the  assignee  or  receiver  is  liable  to  tax- 
ation, and  should  be  assessed  to  the  true- 
tee. 

Ryan  v.  Gallatin  County,  14  111.  78 ;  Dun- 
lap  r.  Gallatin  County,  15  111.  9;  Schmidt 
V.  Failey,  148  Ind.  150,  37  L.  R.  A.  442,  47 
N.  E.  326 ;  People  v.  Lardner,  30  Cal.  242 ; 
Ea  parte  Chamberlain,  55  Fed.  706;  Yuba 
County  V.  Adams,  7  Cal.  35;  Crane  v.  KiU 
ptn,  L.  R.  6  Eq.  334;  1  Am.  k  Eng.  Enc. 
Law,  p.  873. 

Even  in  the  hands  of  as  assignee  in  bank- 
mptcy,  it  is  liable. 

Re  Mitchell,  16  Nat.  Bankr.  Reg.  536. 

Property  in  charge  of  a  court  is  taxable, 
and  should  be  assessed  to  the  officer  or 
agent  in  immediate  control  thereof. 

Cooley,  Taxn.  2d  ed.  p.  375;  1  Desty, 
Taxn.  p.  61 ;  Jones  v.  Bridgeport,  36  Conn. 
283;  Dysart  v.  Brown,  100  6a.  1,  26  S.  £. 
767;  Central  Trust  Co.  v.  Wabash,  St.  L. 
<£  P.  R.  Co.  26  Fed.  11;  George  v.  St.  Louts 
Cable  &  W.  R.  Co.  44  Fed.  119;  Spotdinif 
V.  Com.  88  Ky.  140,  10  S.  W.  420. 

Unlf'ss  this  property  ia  taxed  in  a  lump 
sum  in  the  hands  of  the  receiver,  it  will 
wholly  escape  taxation. 

Walters  v.  Western  <f  A.  R.  Co.  68  Fed. 
1002. 

Mr.  WllUam  O.  HoZieaa  for  appellee. 

Tntlf,  J.,  delivered  the  opinion  of  the 
court: 

The  bill  of  c<»nplaint  herein  was  filed  by 
B.  C.  Duncan,  assignee  of  the  Merchants' 
Bank  of  Grenada,  Mississippi.  The  bill  dis- 
closes the  following  state  of  facts:  On  the 
26U]  day  of  January,  1903,  the  Merchants' 
Bank  of  Grenada,  Mississippi,  a  corpora ti<»i 
of  this  state,  executed,  through  its  proper 
ofRoers,  a  general  assignment,  in  which  the 
following  proririm  occurs:  "The  said  paitj 
ot  the  first  part  hereby  conven,  wanaots, 
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sells,  transfers,  sasigns,  and  sets  over  unto 
said  party  of  tbe  second  part  all  of  its 
proper^  of  every  kind  and  character,  real 
estate,  all  moneys,  notes,  accounts,  ehoses 
in  action,  bills  receivable,  and  any  and  all 
other  property  of  every  kind  and  character 
and  wherever  aituated  that  belongs  to  said 
party  of  the  first  part."  On  the  same  day 
the  said  B.  C.  Duncan,  assignee,  as  required 
by  law,  filed  a  petititm  to  the  chancery 
court  setting  up  the  general  assignment  ex- 
ecuted by  the  bank;  stating  that  it  was 
valid  and  l^al  and  executed  in  good  ^ith, 
and  that  the  estimated  value  of  the  property 
assigned  was  the  sum  of  $126,000.  With 
said  petition  the  said  assignee  filed  a  bond, 
as  receiver,  for  the  sum  and  conditioned  ac- 
cording to  law,  and  in  full  compliance  with 
chapter  8,  Code  1892.  The  bill  further  re- 
cites that  the  assets  of  the  bank  so  conveyed 
were  insufficient  to  pay  in  full  its  credit- 
ors, and  that  the  total  amount  of  the  in- 
debtedness of  the  bank  was  the  sum  of  $99,- 
227.39;  the  assets  being  much  less  than  this 
amount.  Further,  that  A.  Gerard,  marshal, 
as  assessor  and  tax  collector  of  the  city  of 
Grenada,  had  on  a  day  subsequent  to  Feb- 
ruary I,  1903,  assessed  the  said  Merchants' 
Bank  (B.  C.  Duncan,  assignee),  with  the 
sum  of  $36,000  for  money  and  solvent  cred- 
its; that  the  shares  of  stock  of  said  bank 
were  of  no  value  whatever,  and  that  neither 
the  bank  nor  the  holders  of  the  shares  of  its 
capital  stock  were  liable  for  taxes  for  the 
year  1903 ;  that  the  solvent  credits  and  notes 
which  were  in  the  possession  of  the  assignee 
were  in  fact  the  property  of  various  parties, 
nuuiy  of  whom  lived  outside  of  the  city  of 
Grenada,  and  therefore  were  not  liable  to 
be  assessed  for  municipal  taxes  by  the  said 
city;  that  the  said  tax  collector  claimed 
that  there  was  due  to  the  city  the  sum  of 
$504,  municipal  taxes  levied  upon  the  said 
sum  of  $36,000  for  the  year  1903,  and,  un- 
less restrained  by  tixe  court,  would  proceed 
to  enforce  the  collection  of  said  sum ;  where- 
fore an  injunction  was  prayed  for  and 
granted  by  the  court.  The  bill  of  complaint 
was  sworn  to  and  filed  on  the  3d  of  Jan- 
uaiy,  1904,  by  B.  C.  Duncan,  assignee  and 
receiver,  and  process  and  injunction  were 
issued  aa  therein  prayed.  To  this  bill  a  de- 
murrer was  filed  upon  the  ground  that  there 
was  no  equi^  on  the  face  of  the  bill,  and 
that  it  presented  no  cause  of  action  against 
tiie  defendant.  Upon  the  presentation  of 
the  demurrer,  in  addition  to  the  facts  stat- 
ed in  the  bill  of  complaint,  it  was  agreed 
tiiat  the  personal  assessment  roll  of  the  city 
of  Grenada  showed  the  following  assess- 
ment: "Merchants'  Bank,  B.  C.  Duncan, 
Assignee;"  that  tbe  city  was  authorized  to 
levy  and  ocdlect  tazea  <m  eveiy  description 
of  proper^  whatsoever,  and  that  the  mar- 
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shal  was  clothed  with  the  same  power  and 
authority  in  reference  to  the  assessment  and 
collection  of  taxes  as  were  c<mferred  by  the 
law  upon  the  assessors  and  tax  collectors  of 
state  and  oounty  taxes.  T^e  demurrer  to 
the  bill  was  overruled,  and  f rcnn  that  inter- 
locutory decree  an  appeal  was  granted  the 
tax  collector. 

It  is  ocmtended  on  the  part  of  the  appellee 
that,  under  our  state  laws  devising  a  spe- 
cial scheme  for  the  taxation  of  banks,  only 
tho  value  of  the  shares  of  the  capital  stock 
of  each  bank  is  assessed, — these  being  as- 
sessed against  the  bank  itaelf, — and  that 
the  same  rule  governs  the  assessment  of 
banks,  whrther  the  bank  be  a  state  or  na- 
tional institution.  So  it  is  said  in  the 
instant  case,  as  the  bill  of  complaint  ex- 
pressly avers  the  utter  worthlessness  of  the 
shares  of  capital  stock,  and  as  this  aver- 
ment is  by  the  demurrer  admitted  to  be 
true,  the  shares  of  capital  stock — the  prop- 
erty which  the  law  requires  to  be  assessed— 
being  confessedly  worthless,  there  was 
nothing  to  assess,  and  no  means  whereby 
any  estimate  of  valuation  could  be  arrived 
at,  and  therefore  the  demurrer  was  properly 
overruled.  The  case  of  Boaenblatt  t.  Johti' 
aton,  104  U.  S.  462,  26  L.  ed.  832,  is  relied 
on  as  authority  for  this  position.  We  are 
unable  to  see  that  the  rule  announced  in 
that  case  can  in  any  wise  control  under  the 
facts  disclosed  by  this  record.  There  is  a 
difference  in  the  method  pursued  in  dealing 
with  the  assets  of  a  naticmal  bank,  whi<£ 
may  or  may  not  be  insolvent,  after  being 
placed  in  the  hands  of  a  receiver,  and  the 
legal  principles  governing  the  collection  and 
distribution  of  the  assets  lately  belonging 
to  an  avowedly  insolvent  state  bank.  But 
it  is  not  necessary  for  us  to  enter  up<m  any 
general  discussion  of  this  subject,  or  to  con- 
sider anything  but  the  one  question  of  the 
liability  to  taxation  of  the  assets  or  prop- 
erty of  such  institution  while  in  tbe  hands 
of  a  receiver,  and  before  final  distribution 
of  the  proceeds.  All  that  appellee  contends 
for  in  reference  to  the  assessment  of  banks 
may  be  conceded.  It  may  be  granted,  if  the 
shares  of  the  capital  stock  of  a  bank  are 
worthless,  or  are  worth  less  than  par,  that 
it  is  the  intent  of  the  law  they  should  be 
assessed  only  at  their  real  value.  In  the 
instant  case  no  effort  is  made  to  assess  the 
capital  stock  of  the  Merchants'  Bank  of 
Grenada,  nor  to  assess  solvent  credits  and 
notes  as  the  property  of  that  bank.  Under 
the  facts  stated  in  the  bill,  and  aa  they  ap< 
pear  in  the  general  assignment,  the  Mer- 
chants' Bank  of  Grenada  was  not  at  the 
date  of  the  assignment  the  owner  of  any  of 
tbe  property  which  was  assessed  by  the  tax 
ctdlector  of  the  city  oi  Grenada,  and  which 
forms  the  subject  of  thia  litig^on.  As 
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shown  hy  that  Ewsignment,  the  bank  had 
Tolimtarily  and  absolutely  devested  itself  of 
all  claim  to  the  control  or  ownership  of  any 
properly,  and  the  petition  of  the  aaaignee 
flhowB  tlut  the  estimated  value  of  the  prop- 
«rty  conveyed  to  him  was  9125,000.  It  will 
be  noted  that  this  transfer  oi  property  was 
made  on  the  26th  January,  1903,  before  it 
was  proper,  under  our  fiscal  scheme,  to  as- 
sess any  property  for  taxation  for  that  year, 
and  when  in  fact  no  property  was  liable  to 
taxation.  Section  3748,  Code  1892,  provides 
that  "all  taxable  property  .  .  .  held  by 
any  person  before  the  1st  day  of  February 
shall  be  assessed  and  taxes  thereon  paid  for 
the  current  year."  Property  is  assessed  for 
purposes  of  taxation  to  the  person  legally 
holding  the  same  on  the  lat  day  of  Febru- 
ary annually.  On  this  day  of  the  year  1903 
the  bill  of  complaint  affirmatively  shows 
that  the  property  in  question  was  legally  in 
the  possession  of  B.  C.  Duncan,  assignee  of 
the  Merchants'  Bank  of  Orenada.  Under 
such  circumstances,  it  could  not  have  been 
rightfully  assessed  to  the  bank  for  the  cur- 
rent year,  for  the  manifest  reasm  that  the 
bank  had  ceased  to  be  the  owner  before  the 
pn^rty  beeune  liable  to  assessment  for 
that  year.  And  tiiie  fact  sharply  accentu- 
ates one  distinction  as  to'  the  assessment 
and  taxation  of  its  assets  betwera  the  Ic^l 
status  of  on  insolvent  state  bank  after  dis- 
posing of  its  assets  by  general  assignment, 
and  a  national  bank  whose  assets  and  affairs 
have  been  placed,  by  order  of  the  Comptrol- 
ler of  the  Treasury,  under  the  control  of  a 
receiver.  The  former  has  voluntarily  de- 
vested itself  of  title.  The  latter  remains  a 
legal  entity,  retaining  the  legal  rights  to  its 
assets,  subject,  however,  to  the  control  and 
management  of  another  officer.  The  stock 
of  the  one  is  not  assessed,  because  valueless, 
and  because  its  property  has  passed  into 
other  hands.  The  stock  of  the  other,  "if  the 
shares  have  any  v^ue,"  "ore  taxable  in  Uie 
hands  of  the  holders  or  owners,"  because  it 
still  has  possession  of  the  property,  and 
the  basis  upon  which  the  value  of  the  stock 
is  calculated.  Roaeitblatt  r.  Jotmatont  104 
U.  B.  462,  26  L.  ed.  832;  Pint  Nat.  Bank  v. 
National  Pahguioque  Bank,  14  Wall.  398, 
20  L.  ed.  840. 

It  is  the  policy  of  our  law,  repeatedly  ex- 
pressed, that  all  property  not  specially  ex- 
empted, shall  bear  its  just  proportion  of 
taxation.  Therefore  the  only  further  in- 
quiry presented  by  this  record  is.  To  whom 
should  the  proper^  have  been  assessed  on 
the  1st  day  of  February,  1903,  or,  if  over- 
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looked  at  that  time,  upon  a  subsequent  dayf 
The  answer  is  furnished  hy  S  3760,  Code 
1892,  in  the  following  words:  "Each  per- 
son shall,  when  required,  make  out  and  de- 
liver to  the  assessor  a  tene  list  of  his  tax- 
able personal  property,  with  the  ^ue  of 
each  article,  speei^ring  all  such  property  of 
which  he  was  possessed  (m  the  1st  day  of 
Fdiruary  precnling,  in  his  own  right,  or  in 
right  of  his  wife,  or  as  executor,  adminis- 
trator, guardian,  trustee,  or  otherwise,  ren- 
dering separate  lists  of  the  proper^  of 
each."  Therefore  it  was  the  duty  of  B.  C. 
Duncan,  when  required  by  the  proper  as- 
sessor, to  have  filed  a  list  of  all  property 
which  he  was  possessed  of  on  the  1st  day  of 
February  preceding,  as  assignee  of  the  Mer- 
chants' Bank  of  Grenada;  and,  failing  to 
do  this,  it  was  the  duty  of  the  assessor  of 
the  city  of  Qrenada  to  assess  said  property, 
as  property  having  escaped  taxation,  at  the 
fair  value  thereof. 

We  see  no  force  in  the  argument  of  ap- 
pellee that  this  property  was  not  properly 
assessed  to  the  assignee,  because,  as  solv- 
ent credits,  it  belonged  to  niunerons  persmis, 
many  of  whom  resided  without  the  corpo- 
rate limits,  and  b^<md  Uie  taxing  contn^ 
of  the  city  oi  Qrenada.  a— nming  itt^  i% 
was  the  dn^  of  all  the  creditors  of  the  bank 
to  assess  their  proportion  In  the  assets  of 
said  bonk  upim,  their  individual  assesnnent  \ 
as  "indditedneas  probably  collectible,"  and  ' 
this  was  in  fact  done,  still  it  would  not  oon-  , 
stitute  double  taxation,  and  would  not  ren-  { 
der  this  assessment  invalid.  It  is  certainly  | 
settled  in  this  state,  beyond  cavil  or  dis-  ' 
putation,  that  the  person  being  lawfully 
possessed  of  property  must  list  the  same  for 
purposes  of  taxation;  and  the  mere  fact 
that  such  proper^  in  some  wise  represents 
an  indebtedness  which  is  also  due  to  or  by 
another  person  does  not  relieve  it  from  this 
burden.    Besides,  in  the  case  at  bar  the 
creditors  of  the  Merchants'  Bank  were  not 
the  owners  of  the  notes  and  solvent  credits 
assessed  to  the  assignee.   They  were  simply 
enUtled  to  shore  ratably  in  the  proceeds 
thereof  under  the  terms  of  the  assignment. 

Without  reference,  therefore,  and  with- 
out deciding  the  true  rule  as  to  the  assess- 
ment of  shores  of  capital  stock  of  honks, 
whether  state  or  national,  when  the  marioet 
value  thereof  is  less  than  their  face  value, 
it  is  manifest  to  our  minds  that  the  assess- 
ment in  the  instant  case  was  lawful  and 
must  be  upheld.  Wherefore  the  decree  ie 
reverted,  the  demurrer  sustained,  and  the 
bill  dismissed. 
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Walter  H.  STEVEK8 

V. 

UNION  RAILROAD  COMPANY. 

(  K.  I  ) 

1.  A  atatate  allowlav  •  peremptorr 
eltallcBare  of  one  in  four  of  "any  qnall- 
fl«d  Jurors  called"  for  the  trial  of  a  cause  re- 
fers to  tboae  not  subject  to  challenge  for 
cause.  Including  such  as  have  been  substitut- 
ed for  poTMnw  peremptorily  cballenged. 

3.  Tke  AllowaMoe  of  more  percnptorr 
ehalleaveii  tlian  tbe  statnto  allows 
Is  not  ground  for  new  trial  In  favor  of  one 
who  bu  had  a  fair  trial  notwltbatajidlng  the 
error. 

(March  16,  1804.) 

FrriTlON  by  plaintiff  for  a  new  trial  of 
an  action  brought  to  recover  damages  for 
personal  injuriea  all^^  to  baw  been  caused 
by  defendant's  Diligence,  which  resulted  in 
a  verdict  in  defendant's  favor.  Denied. 
The  facts  are  stated  in  the  opinion. 
Jf€ur«.  ,C«natoek  4fc  QHrdmav  and 
WlllUm  W.  Moss»  for  plaintiff: 

The  defendant  was  entitled  to  only  three 
peremptory  challenges,  and  the  allowance  of 
the  fourth  was  ermr  on  the  part  of  the  trial 
court. 

R.  I.  Gen.  Laws,  chap.  243,  S  8- 

The  error  in  allowing  to  the  defendant  the 
fourth  peremptory  challenge  must  be  as- 
flumed  to  have  been  prejudicial  to  tiie  plain- 
tiff, and  should  entiUe  him  to  a  new  trial. 

State  V.  Bhatc,  2S  N.  C.  (3  Ired.  L.)  532 ; 
Montagwi  T.  Com.  10  Gratt.  767 ;  People  v. 
ffodtne,  I  Denio,  £81;  SUdreth  v.  Troy,  101 
N.  Y.  234,  64  Am.  Rep.  686,  4  N.  E.  659 ; 
People  V.  MeQuade,  110  N.  Y.  284.  1  L.  R.  A. 
273,  IS  N.  £.  156;  Welch  Trilnme  Putt. 
Co.  83  Mich.  661,  11  L.  R.  A.  233,  21  Am.  St. 
R«p.  629, 47  N.  W.  602;  Hilt  v.  Btaie,  10  Tex. 
App.  618;  Wade  v.  State,  12  Tex.  App.  358; 
Monk  V.  State,  27  Tex.  App.  450,  11  S.  W. 
460;  Phiaifis  v.  State,  68  Ala.  460;  Carters- 
ville  V.  Lyon,  60  Ga.  577;  Sullivan  v.  State, 
102  Ala.  135,  48  Am.  St.  Rep.  22.  15  So.  2fl4. 

Mesere.  Hnur^r  W.  Hayesp  Trmnk  T. 
Baatoa,  and  IisCavta  8.  HoXwm  for  de- 
fendant. 

Blodc*tt,  J.,  ddivered  the  opinion  of  the 
court: 

Two  questions  are  presented  by  the  excep- 

Norn. — For  other  cases  In  this  aeries  as  to 
peremptory  challenge  of  Jnrors,  see  Psiqile  t. 
McQusde,  1  L.  R.  A.  2TS ;  Sackett  Ruder.  8 
Xi.  R.  A.  391 ;  United  Stales  t.  Hall,  10  L.  R. 
A.  323;  State  v.  Masledahl,  10  L.  R.  A.  ISO; 
State  V.  Hartley,  28  L.  R.  A.  83 ;  SUte  v.  Pan- 
coast,  80  L.  B.  A.  BIS ;  and  People  v.  Zeltf  er, 
oe  L.  R.  A.  862. 
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tions ;  the  firBt  being  whether  the  number  of 
peremptory  challenges  to  a  jury  shall  be 
computed  upon  the  total  number  of  jurors 
qualified  generally  as  jurors  who  are  called, 
including  those  who  are  challenged  for  cause, 
or  whether  the  bauis  of  computation  shall  be 
the  number  called,  exclusive  of  challenges 
for  cause,  but  inclusive  of  the  increment  of 
substitutes  upun  peremptory  challenges;  and 
the  second  qucst'ion  being  as  to  the  effect  of 
the  allowance  of  a  greater  number  of  such 
challenges  than  is  specified  in  the  statute. 

It  is  obvious  that  the  answer  to  the  first 
question  must  depend  upon  the  construction 
to  be  given  to  the  word  "qualified"  in  Gen. 
Laws  189C,  cbap.  243,  S  2,  as  follows: 
"Either  party  in  a  civil  action,  or  in  any 
criminal  proceeding,  may,  before  the  opening 
of  such  action  or  proceeding  to  the  jurj', 
challenge  in  writing,  addressed  to  the  clerk 
of  the  court,  any  qualified  jurors  called  for 
the  trial  of  said  cause  or  proceeding,  not  ex- 
ceeding one  in  four,  without  alleging  or 
showing  any  cause  therefor;  and  after  such 
objection  the  challenged  jurors  shall  not  sit 
in  the  trial  of  such  cause^  but  other  jurors 
shall  be  called  to  take  the  place  of  the  chal- 
lenged jurors  for  the  trial  of  the  cause." 

The  statute  under  consideration  estab- 
lishes the  same  rule  for  "any  criminal  pro- 
ceeding" which  it  prescribes  for  "a  civil  ac- 
tion." Whether  liberty  or  property  be  at 
issue,  there  is  the  same  rule  in  this  behalf  in 
the  composition  of  a  jury  for  the  trial  of  an 
indictment  for  murder  as  in  the  trial  of  an 
'action  of  assumpsit.  It  is  a  statute,  too, 
which  is  or  may  be  invoked  daily  upon  the 
impaneling  of  a  jury.  An  examination  of 
the  statutory  provisions  of  other  states,  as 
nummari/cd  in  Tliomp.  &  M.  Juries.  }  165, 
discloses  that  no  other  state  provides  for 
peremptory  challenges  in  proportion  to  the 
whole  number  of  persons  called  as  jurors, 
but  that  in  e%'ery  state  the  maximum  num- 
ber  of  peremptory  challenges  is  definitely 
prescribed  by  the  statute.  It  accordingly 
becomes  ;iecessary  to  interpret  and  construe 
the  provisions  of  our  unique  statute  upon 
principle,  rather  than  upon  strict  precedent, 
aided  as  we  may  be  by  a  consideraUon  of  the 
course  of  legislation  upon  the  subject,  and 
by  the  analogies  which  may  he  deduced 
therefrom,  and  the  object  sought  to  be  at- 
tained thereby. 

Our  flrat  legislation  upon  the  subject  of 
peremptory  challenges  is  contained  in  an  act 
of  the  general  assembly  passed  in  1647, 
which  title  specifically  incorporates  in 
its  provisions  an  act  of  Parliament  ( 32  Hen. 
VIIL  chap.  3)6nacted  in  1540,  and  is. as  fol- 
lows (1  R.  L  Col.  ReclOO)  :  "Ajwlbe  it  fur- 
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ther  enacted  thai  men  have  their  peremptory 
and  otiier  challenges,  to  the  full  as  they  have 
them  in  En^nd,  where  for  petty  Treason, 
Murder  and  Felony,  they  may  ohalloige  to 
the  number  of  twentie.  See  38  Hen.  Vlil. 
diap.  3."  This  statute  is  of  special  Interest, 
because  it  first  speeifles  the  cases  in  which 
peremptoi7  cbnllenges  might  be  allowed  the 
aeeused,  and  fixes  their  number  at  20;  and 
this  seems  to  have  been  the  law  of  the  col- 
ony and  of  the  state  until  the  revision  of 
1867  (Rer.  Stat.  chap.  172,  4  33).  when  the 
right  of  peremptory  challenge  was  also  ex- 
tended to  -'any  criminal  proceeding"  as  well 
as  to  civil  actions  the  number  being  changed 
to  one  in  six  of  the  jurors  odled  for  each 
party  {State  v.  Button,  10  R.  I.  160)  at  the 
common  law;  there  being  no  right  of  per* 
emptoiy  challenge  in  a  civil  action. 

Conforming  to  the  injunction  to  consult 
the  statute  32  Hen.  V'lII.,  chap.  3,  in  order 
to  determine  the  right  to  peremptory  chal- 
lenges "as  they  have  them  in  England,"  it 
will  be  seen  that  this  act,  among  other  pro- 
visions, deprivra  of  the  benefit  of  clergy  those 
who  "diallenge  peremptorily  above  the  num- 
ber of  Twenty  Ffersoas"  under  25  Hen.  VZIL, 
chap.  3  (1533),  as  well  as  provides  "that  no 
person  or  Persons  arraigned  for  any  Petty 
Treason,  Murther  or  Felony,  should  be  ad- 
mitted to  any  peremptory  Challenge  above 
the  Number  of  Tweniy"  under  22  Him.  VIII., 
chap.  14  (10S1),  and  makes  them  "to  be  ob- 
served and  kept  fmrever." 

Prior  to  the  passage  of  the  statute  last 
cited  the  number  of  challenges  allowed  at 
the  common  law  to  the  accused  was  36,  aod, 
if  he  (dulItiQged  more  than  that  number,  he 
was  to  be  hanged,  althouj^  formerly  to  suf- 
fer death  by  pain  forte  et  dure.  And  sudi 
seems  to  have  been  the  law  even  in  the  next 
preceding  reign  of  Henry  VII.,  for  in  the 
Year  Book  3  Hen.  VII.,  fol.  12  (6)  (1488), 
it  Is  recorded  "Home  arraign  deufit  Fairfax, 
Brian  &  Hough  a  Newgate  chall'.  xxxvi.  Et 
le  question  fuit,  q  an,  fait  de  luy,  Et  touts 
les  Justic  de  lun  banke  et  de  lauter  accord' 
on,  q  il  serra  pendu,  et  ne  serra  mis  a  son 
penance,  Et  voillent  ^  cheu  gard'  c6  rul* 
quant  II  viet  en  son  circuit  deuftt  luy  Uussey 
dit,  que  les  opinions  des  Justices  en  temps 
E.  le  4.  ad  estre  le  cAtrarie,  Mes  ore  ilo 
agree,  come  appiert  deuant."  And  see  Year 
Book  4  J£dw.  IV.  11  <1466) ;  17  Edw.  III. 
42  (1343)  J  Year  Book  14  Edw.  IV.  7  4  8 
(1475),  and  Year  Book  3  Hen.  VH.  2 
(1488) ;  Year  Book  3  Hen.  VII.  fol.  12  (8) ; 
and  see  J.  Kelyng,  36  {temp.  Car,  II.). 

As  to  the  effect  of  this  statute,  it  is  ob- 
served in  Hawkins's  Pleas  to  the  Crown, 
book  2,  chap.  43,  9  9>  aa  follows:  "It 
seems  to  have  been  holden  by  Sir  Edward 
Coke,  that  he  who  challenges  more  than 
twenty  upon  an  Arraignment  of  Felony, 
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since  the  above-moitioned  Statute  of  22 
Hen.  Vni.  shall  neither  forfeit  his  Goods, 
nor  have  Judgment  of  Death,  nor  trf  Patat 
forte  et  dtuv,  but  shall  only  be  overruled 
as  to  his  Challenges  bo  far  as  they  exceed 
twenty,  and  put  upon  his  Trial.  But  this 
seems  to  have  been  doubted  by  Sir  Matthew 
Hale,  and  the  contrary  is  hidden  by  Cromp- 
ton,  and  seems  more  agreeable  to  the  most 
natural  Construction  of  22  Hen.  VUL, 
which  senuB  to  have  intended  no  Alteration 
as  to  the  nature  or  effect  of  peremptoiy 
challenges,  hut  only  as  to  their  number.  To 
whidi  may  be  added.  That  nothbig  is  more 
comnuMt  tiian  for  subsequent  statutes  which 
take  from  fdons'the  heneflt  of  <dergy,  ex- 
presdy  to  ezdude  those  who  challenge  more 
than  twenty,  which  would  be  needless  if 
their  challenge  were  only  to  be  overruled, 
and  did  not  suhject  them  to  judgment  of 
death,  etc.'*  But  the  later  law  scans  to 
have  been  that  the  supernumerary  chal- 
lenges should  he  disregarded,  and  tiimt  Uta 
trial  should  then  proeeed  after  20  chal* 
lenges  had  been  allowed  the  acoised,  al- 
though a  statutory  provision  to  that  effect 
did  not  appear  in  the  statute*  of  this  state 
until  1838  (January  sessitm),  "An  Act 
Concerning  Crimes  and  Punishments,"  S  28, 
p.  32,  9  24,  of  which  limits  peremptory  chal- 
lenges to  20  "and  no  more."  But  the  act  of 
the  general  assembly  of  1647,  supra,  and  the 
acta  of  Parliunent  therein  referred  to,  re- 
late only  to  the  number  of  peremptory  chal- 
lenges allowed  the  accused,  and  it  is  there- 
fore necessary  to  ascertain  the  law  giving 
the  number  of  such  challoiges  allowed  the 
prosecution  1^  the  law  of  England.  At  the 
common  law  this  number  was  unlimited, 
and  the  counsel  for  the  Crown  was  only 
bound  to  cibjeet  "quod  non  sunt  boni  pro 
Rege."  But  this  right  of  peremptory  chal- 
lenge was  early  abolished,  and  the  Crown 
was  required  to  challenge  for  canse  only  by 
the  Ordinaiio  De  Inq^X^tUmiUme,  S3  Edw. 
I.,  Stat.  4  (1306),  which  provided  that 
henceforth,  although  those  who  prosecute  in 
behalf  of  the  King  shall  aver  that  certain 
jurors  were  not  indifferent  (boni)  for  the 
King,  nevertheless  the  inquests  should  not 
remain  un taken  for  that  cause,  but  Uiat,  if 
they  will  challenge  any  jurors,  they  shall 
assign  a  cause  certain  for  the  challenge, 
which  shall  he  inquired  of  according  to  the 
custom  of  the  court,  and  thereafter  the  tak- 
ing of  the  inquisitions  shall  proceed  accord- 
ing as  it  shall  be  ascertained  whether  tbe 
challenges  are  true  or  false,  after  the  dis- 
cretion of  tbe  justices.  ("Quod  de  cetero 
licet  per  ipsos  qui  pro  dconino  Bege  se- 
quuntuT  dicatur  quod  juratores  inquisition- 
um  illarum  seu  aliqui  illorum  non  sunt 
boni  pro  Bege  non  propter  hoc  remaneant 
inquisitiones  ille  oapiende  set  si  illi  .wi 
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awjuuntur  pro  Rege  aliquoa  juratorum 
illomm  calumpaiata  fuerint  assignent  oer- 
t&m  eauflam  calumpnie  sue  &  inquiratur 
Veritas  illius  calumpaie  Becundum  craisue- 
tudinem  Cur'  ft  procedatur  ad  captionem 
iUarum  inquisitioaum  prout  compertuni 
fuerit  Bi  calumpnie  vere  sint  nee  ne  juxta 
diBcretionem  Justic'.*')  And  the  proviBions 
of  this  act  seem  to  have  governed  the  law  in 
Rhode  Island  until  the  revision  of  1857, 
aupra,  gave  equal  right  of  challenge  to  the 
state  and  to  the  accused.  Says  Lord  Coke 
(1  Co.  Litt.  157&).  "Now  the  causes  of 
[challenge  for]  favour  are  infinite.  .  .  . 
For  all  which  the  rule  of  law  isi  tiiat  he 
must  stand  indifferent  as  he  stands  un- 
swome." 

The  relevancy  of  the  foregoing  observa^ 
tions  upcm  the  law  relative  to  the  challeng- 
ing of  jurors  to  the  questions  under  consid- 
eration will  more  clearly  appear  when  it  is 
noted  that  from  the  earliest  recorded  Ic^s- 
lation  upon  this  question  the  ptrficy  of  the 
law  has  beoi  to  restriet  and  make  definite 
the  raazimnm  number  of  peremptory  chal- 
lenges while  leaving  the  number  of  ehal- 
lenges  for  eause  wholly  unlimited,  and  that 
ihe  maximiim  number  of  the  former  Is  al- 
ways a  fixed  and  definite  number,  and  is 
in  no  wise  dependent  upon  the  number  of 
the  latter.  Fint,  the  right  of  peremptwy 
diallenge  was  taken  from  the  Crown  en- 
tirely—AnonymoM  <1678),  I  Vent.  800 — 
1^  act  33  Edw.  diap.  4.  Then  deaf^  was 
the  penalty  at  the  common  law  for  an  ac- 
cused who  persisted  in  diallenging  more 
than  35  until  the  enactment  of  22  Hen. 
VIIL,  chap.  14,  made  perpetual  by  32  Hen. 
VIII.,  diap.  3,  and  incorporated  in  the  aet 
of  the  general  assembly  of  1647,  and  in  force 
imtil  the  revislm  of  1867. 

The  language  used  in  the  statute  under 
Qcmsideration  is  capable  of  construction  in 
two  ways.  If  the  expreaslon  "qualified  ju- 
rors called  for  the  trial  of  said  cause"  shall 
be  faeld  to  include  all  those  jurors  in  at- 
tendance and  called  for  the  trial  who  pos- 
sess the  statutory  qualifications  of  age,  resi- 
dence, and  property  which  are  requisite  for 
jury  duty  generally,  then  it  is  clear  that 
substitutes  for  those  challenged  for  eause 
must  be  included  in  the  number  .upon  which 
peremptory  challenges  are  based;  but  if  the 
expression  used  above  shall  be  interpreted 
as  meaning  only  those  who  are  found  quali- 
fied to  sit  in  the  cause  then  at  issue  and  to 
be  tried,  and  who,  in  addition  to  the  general 
staiutwy  qualifications  of  jurors,  are  not 
eubjeet  to  challenge  for  cause  for  interest, 
bias,  relation^ip,  or  otherwise,  it  is  equally 
dear  that  the  12  so  impaneled  are  the  ju- 
rors as  to  whom  the  right  ot  peremptory 
ebaUenge  is  to  be  allowed, — ^inereased,  of 
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course,  by  the  substitutes  for  those  so  per- 
emptorily challenged. 

We  are  advised  that  the  practice  of  the 
common  pleas  division  has  not  been  uni- 
form in  file  construction  of  the  statute  now 
in  force,  and  we  therefore  are  not  confront- 
ed with  a  practice  which  has  been  contin- 
uous for  many  years.  Upon  careful  ocm- 
sideration,  not  only  of  the  language  used, 
but  of  the  object  to  be  attained,  we  are  of 
the  opinion  that  the  more  restricted  mean- 
ing is  to  be  given  to  the  word  "qualified," 
and  that  it  refers  only  to  those  jurors  who 
are  not  subject  to  idiallenge  for  cause  in  the 
case  then  for  trial.  £ven  so  limited,  when 
12  such  jurors  have  been  finally  obtained, 
there  being  a  peremptory  challenge  as  to 
one  of  every  4  called,  each  party  would  then 
have  a  right  to  3  such  dialloiges,  whi<& 
would  require  6  more  such  jurors  to  fill 
their  places.  These,  added  to  the  12  origi- 
nally obtained,  would  make  18  such  jurors 
called,  and  each  party  would  again  be  enti- 
tled to  1  more  challenge  on  this  increment, 
which  would  again  require  2  more  such  ju- 
rors to  be  called;  and,  this  being  done,  20 
jurors  will  then  have  been  called,  and  each 
p&Tty  is  again  entitled  to  1  more  challenge, 
again  requiring  2  more  eneh  jurors  to  fill 
their  places,  with  the  net  result  that  28 
jurors  will  then  have  been  called,  and  that 
each  party  will  then  have  had  S  ehallei^es, 
thus  making  it  ooHectively  possible  by  per- 
emptory challenge  to  remove  from  the  panel 
almost  every  other  juror  called.  We  think 
that  this  cmstruetion  gives  to  the  parties 
all  that  the  general  assembly  intended  that 
tbey  should  be  entitled  to  have  in  this  be- 
half, and  that,  if  mom  was  intended,  more 
would  have  been  expressed  in  the  aet. 

The  contrary  construction  leads  to  this  re- 
sult: Tliat  a  peremptory  <dudlenge  is  to 
be  allowed  for  every  4  persons  called  as  ju- 
ron,  although  all  of  them  may  be  disquali- 
fied to  sit  in  the  case  by  reason  of  inter- 
est, consanguinity,  or  bias.  ThlB  is  simply 
increasing  the  number  of  peremptory  chal- 
lenges in  proportion  to  the  number  of  ju- 
rors who  are  removed  from  the  panel  for 
cause.  It  is  not  the  purpose  of  the  law  to 
base  a  peremptory  cliallenge  upon  a  chal- 
lenge for  cause,  but,  rather,  that  peremp- 
tory challenges  may  be  had,  to  a  limited  ex- 
tent, independently  of  any  cause.  In&ed, 
if  the  juror  be  excluded  for  eause,  there  is 
no  need  d  a  peremptory  challenge,  since  his 
exclusion  is  otherwise  accomplished.  And 
in  practice,  under  the  latter  construction, 
which  has  frequently  been  given  to  tlie  stat- 
ute etp  ahundmiti  eautela  in  criminal  cases, 
and,  indeed,  was  given  to  the  statute  in  the 
case  at  bar,  great  diflUculties  have  been  en- 
countered in  obtaining  a  jury,  since  it  re- 
quires but  brief  reflection  to  epn^te  that 
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each  party  may  booq  have  a  right  to  more 
than  12  challenges,  and  that  the  entire  panel 
may  thus  be  twice  vacated,  with  the  result 
that  6  more  challenges  will  then  accrue  to 
each  party  upon  the  24  substitutes  for  those 
80  challenged,  making  it  again  possible  to 
remove  the  whole  panel  a  third  time,  and 
thuB  giving  3  more  challenges  to  each  party 
aa  to  the  12  men  then  called,  and  to  addi- 
tional challenges  for  each  4  substitutes 
therefor.  We  are  of  the  opinion  that  such 
a  construction  should  not  be  placed  upon 
the  statute  unless  it  was  the  unmistakable 
will  of  the  legislature  that  such  was  the 
Ic^slatire  intent.  The  construction  which 
we  here  give  to  the  statute  now  in  force 
fixes  the  maximum  number  of  peremptory 
challenges  possible  at  S  for  each  party, 
while  the  construction  contended  for  by  the 
defendant  leaves  the  number  not  only  un- 
limited,  but  makes  it  to  depend  upon,  and 
to  increase  without  limit  in  proportion  to, 
^e  number  of  challenges  for  cause. 

Inasmuch  as  the  Bubatitute  for  a  juror 
challenged  for  cause  was  computed  in  the 
number  upon  which  a  peremptory  challenge 
was  allowed  to  the  defendant  in  the  case 
before  us,  thus  giving  the  defendant  4 
challenges,  where  otherwise,  and  according 
to  the  construction  which  we  give  to  the 
atatute,  but  3  should  have  been  bad,  the 
plaintiff's  exception  in  that  behalf  must 
be  sustained.  This  being  so,  ve  proceed  to 
consider  the  effect  of  this  action  upon  the 
verdict  rendered  by  the  jury  for  the  defend- 
ant,  and  which  is  not  attadced  otherwise 
than  because  the  jury  rendering  It  is 
claimed  not  to  be  the  jury  to  which  the 
plaintiff  was  entitled,  in  respect  of  this  one 
juror  so  removed,  and  the  substitute  so 
added. 

Upon  the  question  whether  prejudicial 
error  must  be  shown  in  such  a  case,. or 
whether  error  is  presumed  from  a  departure 
from  the  exact  lequirements  o{  the  statute, 
irrespeetlTB  <rf  a^y  lack  of  claim  Of  prej- 
udice therefrom,  the  dedsions  in  the  dif- 
ferent states  are  not  uniform.  The  plain- 
tiff contends  for  the  latter  view,  and,  in 
support  thereof,  has  urged  upon  our  eon- 
sideraticm  the  following  cases: 

In  State  v.  Shaic  (1843  )  25  N.  C.  (3 
Ired.  L.)  S32,  dted  by  the  plaintiff,  the 
court  says:  "We  distinctly  acbnit  that  the 
ground  on  which  peculiar  privil^es  of  chal- 
lenge are  allowed  to  prisoners  in  capital 
cases  is  .  .  .  'not  that  the  prisoner  shall 
be  tried  by  a  jury  of  hih  own  dioice  or  se- 
lection, but  by  one  against  which,  after 
exhausting  his  peremptory  challenge8,he  can 
offer  no  just  exception.' "  And  in  comment- 
ing on  this  case  in  Staie  v.  Hmaley  (1886) 
94  K.  C.  1021,  which  was  an  indicbnent  for 
murder,  the  court  savs  (p.  1028) :  "In  that 
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case  the  juror  challenged  was  of  the  origi- 
nal panel,  and  when  this  panel  was  exhaust- 
ed, and  before  calling  any  of  the  jurors  of 
the  special  venire  the  prisoner  did  not  have 
opportunity  to  accept  or  reject  the  jun^ 
challenged  or  disdiarged;"  adding  on  page 
1029:  "It  is  no  part  of  the  purpose  of  the 
right  of  challenge  to  afford  the  prisoner  op- 
poitunity  to  select  a  particular  juror  or 
jurors,  most  likely  to  acquit,  or  to  give  him 
undue  advantage.  He  has  no  right  to  se- 
lect and  have  his  own  choice  of  jurors.  He 
has  only  the  right  to  object  to  23,  without 
assigning  any  cause,  and  indefinitely,  for 
cause  allowed  by  law  to  be  good.  His  right 
is  to  have  a  jury,  fair,  impartial,  and  free 
from  just  exception,  ajid,  when  the  jury  is 
selected  without  objection,  the  prisoner  hav- 
ing  the  right  to  object  further,  it  must  be 
presumed,  conclusively,  that  such  a  jury  has 
been  obtained.  Hie  failure  to  object  fur- 
ther, when  he  could,  is  an  implied  admis- 
sion— declaration — on  his  part  that  the  jury 
is  a  fair  and  unexceptionable  one,  ahougfa 
perhaps  not  hia  choice.  This  is  such  a  jury 
as  the  law  contemplates  and  requires." 

Of  Montague  v.  Com.  10  Gratt.  767,  de- 
cided in  1853,  and  which  contains  not  one 
citation  to  support  the  doctrine  there  ad- 
vanced, but  which  seems  to  be  still  the  law 
of  Virginia,  it  is  said  by  the  court  in 
Thomj)son  v.  Douglaaa,  36  W.  Va.,  at  page 
340,  13  S.  E.  1016,  and  dedded  in  1891,  as 
follows:  "I  am  of  (pinion  that  this  de- 
dsion  is  erroneous,  and  hurtful  to  the  prac- 
tice of  the  courts  and  the  administration  of 
justice,  and  ought  not  longer  to  prevail. 
The  doctrine  that  harmless  error  shall  not 
reverse  and  render  fair  triajs  abortive  has 
made  great  progress  nnce  the  date  of  the 
decision  dted.  Judge  Lee  gave  no  leaatniB 
in  the  opinion,  except  that  in  criminal  eases 
the  law  would  intend  harm  to  an  accused 
where  he  is  deprived  of  a  right.  He  did 
not  even  refer  to  the  queere  in  OUinfa  Oaa^t 
8  Gratt.  606,  and  the  stnmg  argument  tA 
Judge  Lomax;  probably  overlooking  them. 
That  argument  is,  in  my  judgment,  unan- 
swerable." 

And  upon  the  question  of  the  erroneous 
exclusion  of  certain  jurors  from  the  panel 
which  tried  the  case  then  before  the  Oourt,in 
TKtmjtttm  V.  DoupUua,  supra,  it  is  said  (p. 
340,  36  W.  Va.,  p.  1016,  13  8.  E.) :  "What 
then?  Is  it  reversible  error  or  harmless 
errorT  Where  a  disqualified  juror  is  put 
on  a  jury,  it  ia,  of  course,  error;  but,  wlwre 
a  qualified  juror  is  improperly  rejected,  it 
is  a  wholly  different  thing.  In  such  case 
the  man  taking  his  place  is  qualified  and 
unexceptionable.  Is  he  not  aa  good  a  juror 
as  the  excluded  one?  Has  not  the  party 
had  iriiat  the  law  designs, — a  trial  1^  an 
impartial  jury?  If  you  set^'Aside  theiver- 
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diet,  upcm  a  new  trial  he  cannot  get  tiiat 
rejected  man.  Ib  that  man  better  than  all 
the  balance  of  the  dticens  ot  the  state  quali- 
fied for  jary  service  T  Shall  a  long,  costly 
trial  be  upturned  for  such  a  cause  only  to 
gire  the  party  what  be  has  already  had, — 
a  fair  jury?  Is  the  administration  of  jus- 
tice to  liMT  the  odium  of  such  technical- 
ity r' 

The  plaintiff  also  cites  Welch  v.  Tribune 
Pub.  Co.  83  Mich.  661,  11  L.  B.  A.  233,  21 
Am.  St.  Rep.  629,  47  N.  W.  662,  decided 
in  18S0,  in  support  of  his  oraitention.  But 
in  BrmHau  v.  O'Brim,  121  Mioh.  491,  80 
N.  W.  249,  decided  in  1899,  the  court  says 
of  this  case:  "It  was  shown  that  the 
plaintiff  was  prejudiced  by  the  action  of  the 
court  in  excusing  the  juror.  In  the  pres- 
ent cane  the  defendant  had  not  exhausted  his 
peremptory  challenges,  and  it  does  not  ap- 
pear that  the  panel  of  regular  jurors  had 
been  exhausted.  Under  such  circumstances 
we  cannot  say  that  the  defendant  was  prej- 
udiced in  any  of  his  rights," — and  reaffinnR 
Luebc  Y.  Thorpe,  94  Mich.  271,  64  N.  W. 
41,  and  AtUta  Uin.  Co.  v.  Johnston  (1871) 
23  Mich.  36,  in  which  the  court  says:  "And 
though  it  would  be  ground  of  error  for  the 
court  to  admit  a  juror  who  is  challenged 
and  ought  to  have  been  rejected,  it  is  no 
ground  of  error  for  the  court  to  be  more 
cautious  and  strict  in  securing  an  impartial 
jury  than  the  law  actually  required;  and 
that  for  this  purpose  the  Goiirt  may  very 
properly  reject  a  juror  on  a  ground  which 
would  not  be  strictly  sufficient  to  sustain 
a  challenge  for  cause,  or,  in  other  words, 
when  the  refusal  to  sustain  the  challenge 
would  not  constitute  error.  So  long  as  an 
impartial  jury  is  obtained,  neither  party 
has  a  right  to  complain  of  this  course  by 
the  court,  and  especially  when,  as  in  this 
case,  no  objection  was  taken  by  either  party 
to  the  competency  or  impartiality  of  the 
jury  which  was  obtained."  And  in  Com- 
mercial Bank  v.  Chatfield  (1899)  121  Mich. 
641,  80  N.  W.  712,  the  court  said:  "The 
first  assignment  of  error  relates  to  the  ex- 
cusing of  a  juror  for  cause  when  he  was  not 
disqualified.  ...  It  is  not  shown  it 
was  prejudiced  by  the  fact  that  the  juror 
was  excused.  The  case  is  ruled  against  the 
appellant  by  AtUts  Min.  Co.  v.  Johnston,  23 
Mich.  36;  People  v.  Carrier,  46  Mich.  442, 
9  N.  W.  487;  Torrent  v.  Yager,  52  Mich. 
606,  18  K.  W.  239;  People  v.  Barker,  60 
Mich.  277,  1  Am.  St.  Rep.  501,  27  N.  W. 
639;  People  v.  Aplin,  86  Mich.  393,  49  N. 
W.  148."  In  view  of  these  repeated  afBrma- 
tions  of  a  doctrine  opposed  to  the  plaintiff's 
contention,  it  would  seem  that  the  case  cited 
by  him  must  have  been  placed  upon  his  brief 
by  mistake. 

The  next  case  dted  by  the  plaintiff  is 
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mn  V.  Btate  <1881)  10  Tex.  App.  618,  in 
which  the  action  of  the  court  in  excusing 
a  qualified  juror  was  criticised,  but  the 
point  raised  was  not  determined,  the  court 
saying  (p.  624) :  "We  have  thrown  out 
these  remarks  by  way  of  cauticm,  and  not 
for  the  purpose  of  deciding  the  point  in- 
volved, there  being  another  error  which  will 
necessitate  a  reversal  of  the  judgment." 

The  pUinliff  then  cites  Wade  v.  Btate 
(1882)  12  Tex.  App.  368,  in  which,  on  the 
trial  of  an  indictment  for  murder,  the  court 
sustained  the  state's  challenge  for  cause 
against  the  defendant's  objecti<m  that  the 
juror  was  quatifled,  and  the  court  said: 
"The  question  thus  raised  is  one  which,  so 
far  as  we  are  advised,  has  not  been  adju- 
dicated in  this  court,  or  in  our  supreme 
court.  We  have  found  no  reported  case  in 
this  state  where  the  question  has  been  pre- 
sented. ...  It  has  been  settled  this 
court  that  the  rulings  of  the  court  in  organ- 
izing a  jury  are  not  revisable  unless  they 
infringe  the  law  or  prejudice  the  accused. 
.  .  .  In  this  case  we  think  the  action  of 
the  court  in  setting  aside  the  juror  uprai 
the  challenge  of  the  district  attorney  fox 
cause  was  an  infringement  upon  the  law, 
though  it  may  not  have  operated  to  the 
prejudice  of  the  defendant;  and  for  this 
error  the  judgment  is  reversed,  and  the 
cauEte  remanded." 

Tlie  plaintiff  also  cites  Uonh  v.  State 
(1889)  27  Tex.  App.  450,  U  S.  W.  460. 
The  first  part  of  the  opinion  criticises  the 
action  of  the  trial  judgie  in  a  murder  case, 
in  excusing  a  juror  held  to  be  disqualified 
by  reason  of  jury  service,  within  the  statu- 
tory limits,  prior  to  the  trial,  and  holds 
that  the  juror  was  not  disqualified.  The 
conclusion  of  the  opinion  is  as  follows: 
"This  testimony  is  obnoxious  to  two  ob- 
jections: (1)  A  part  of  it  is  hearsay;  (2) 
a  part  is  the  opinion  of  the  witness,  the 
result  of  an  investigation  to  which  the  ap- 
pellant was  in  no  manner  a  party.  Ap- 
pellant's last  assignment  of  error  is  that 
the  verdict  is  not  supported  by  the  evidence. 
In  this,  we  think,  counsel  for  appellant  is 
correct.  We  are  not  willing  to  sanction 
and  allow  to  serve  as  a  precedent  a  verdict 
founded  upon  such  vague  and  inconclusive 
f  aats.  .  .  .  For  the  reasons  noted  above, 
the  judgment  is  reversed,  and  the  cause  re- 
manded for  another  trial."  From  this  rec- 
ord it  clearly  appears  that  the  main  grounds 
for  a  new  trial  were  other  grounds  than  the 
action  of  the  court  in  excluding  the  juror 
in  question,  if,  indeed,  that  point  can  be 
said  to  have  been  determined  by  this  opin- 
ion. 

In  Phillips  V.  State  (1881)  68  Ala.  469, 
cited  by  plaintiff,  the  statute  of  that  state 
required  a  list  of  the  persons  aummpned  as 
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jnron  to  be  served  on  a  defenduit  in  a 
tnarder  case,  at  least  one  entire  day  before 
trial,  and  the  ootirt  says  that  "it  has  never 
been  conBtmed  as  directory,  but  aa  oonfer- 
ring  on  the  accused  a  sabstantial,  valuable 
right,  of  which  he  cannot  be  deprived  by 
the  act  of  the  court  or  by  the  laches  of  its 
ministerial  officers.  .  .  .  The  purpose 
of  the  statute  cannot  be  misunderstood. 
Hie  accused  has  not  a  right  to  be  tried  by 
sudi  a  juiy  as  may  be  selected  fnnn  the 
body  of  the  counfy,  but  by  a  jury  selected 
fnnn  the  list  served  upon  him,  so  far  as 
was  practicable.  It  is  intended  Uiat,  as 
to  the  persona  summoned,  he  shall  have  full 
opportuni^  of  ascertaining  whether  causes 
for  challenge  exist,  and  also  to  inform  tiim- 
self  as  to  whom,  if  any  of  them,  he  should 
emrdse  the  right  of  peremptory  (diallenge. 
...  Of  what  avail  is  the  right,  if,  with- 
out suflftoient  eanae,  the  court  can  discharge 
from  service  persmu  who  have  been  sum- 
moned and  drawn?  .  .  .  It  is  an  error 
fatal  to  a  judgment  of  oonvictim  when  it 
appears  the  court  has  by  its  acUon  denied, 
impaired,  or  diminished  this  right  of  the 
accused."  Thus  it  will  be  that  the 
court  held  that  the  accused  bad  been  prej- 
ndioed  by  the  action  of  the  court  below. 
And  in  Sullivan  v.  State  (1803)  102  Ala. 
186.  48  Am.  St.  Sep.  22,  16  So.  2S4,  cited  by 
the  plaintiff,  the  court  conclude,  upon  the 
erroneous  action  of  the  trial  court  in  excus- 
ing a  juror  for  an  alleged  misdemeanor  un- 
der the  statute  above  referred  to,  as  follows : 
"The  error,  it  may  be,  was  not  of  practical 
injury  to  the  defendant.  We  deem  it  safer, 
however,  to  adhere  to  the  lo^-settled  rule 
that,  when  error  is  shown,  the  presumption 
ot  injury  arises,  which  must  be  clearly  re- 
pelled by  the  reccffd,  or  the  judgment  will 
be  reversed."  But  this  is  a  distinct  ad- 
mission that,  if  the  record  does  show  no 
injury  to  the  oomplaining  party,  the  judg- 
ment should  not  be  reversed.  Indeed,  in 
the  later  case  of  Moseley  t.  State  (1894) 
107  Ala.  74,  17  So.  932,  the  court  says: 
'^e  defendant  moved  tiie  court  to  quash 
the  venire  upon  the  ground  that  the  court 
of  its  own  moti(Mi  had  excused  from  attend- 
ance, without  his  knowledge  or  consent,  and 
in  his  absence,  certain  jurors  summoned  on 
the  regular  panel,  whose  names  were  on  the 
special  venire  served  on  him,  from  which 
the  jury  for  his  trial  was  to  be  impaneled. 
The  order  of  the  court  was  'that  said  ju- 
rors be  excused  from  further  attendance 
for  reasons  deemed  sufficient  by  the  court,'  " 
and  the  action  of  the  trial  court  was  not 
reversible  error. 

The  plaintiff  also  cites  Cartersville  v. 
Lyon  (1882)  69  Ga.  577,  in  which  the  court 
says:  "Whether  the  juror  be  left  on  the 
jury  which  tries  the  issue  or  not^  under  our 
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law,  if  he  be  wrcmgfully  ^aoharged,  a  new 
trial  should  be  awarded;"  the  court  adding, 
however:  "Of  oourse,  if,  as  in  46  Ga.  80 
{Johnson  V.  Amerietu  (1872)],  the  facta 
make  the  verdict  imperative,  all  presump- 
Uon  of  hurt  to  plaintiff  in  error  is  remov^ 
and  no  new  trial  will  be  awarded;  but,  if 
the  facts  make  a  disputable  ease,  the  new 
hearing  should  be  had."  The  exact  decision 
in  the  last-mentioned  ease  was  as  follows, 
after  holding  that  "the  jurors  who  resided 
witiiin  the  corporate  limits  of  the  city  were 
incompetent  jurors  and  it  was  error  in  the 
court  in  overruling  the  objection  to  tiiem. 
But,  in  our  judgment,  inasmudi  as  the  ver- 
dict of  the  jury  in  thia  case  was  right,  both 
under  the  law  and  the  facte  of  the  case,  and 
a  different  verdict  should  not  have  been  ren- 
dered by  any  jury,  we  will  not  reverse  the 
judgment  of  the  court  below  on  the  ground 
of  the  objection  to  a  portion  of  the  jury- 
men constituting  the  panel  of  24,  nor  for 
any  mere  technical  errors  in  the  charge  of 
the  court."  It  thus  appears  that,  even  if 
certain  jurors  were  dearly  ineompetrait  to 
sit,  the  court  would  not  grant  a  new  trial 
where  it  appeared  that  the  verdict  was 
clearly  right.  And  this  ease  was  affirmed 
in  Wright  v.  Smith  (1808)  104  Ga.  174, 
30  S.  K.  661.  tn  whieh  the  court  refused  to 
set  aside  a  oertein  vardiet  where  one  (tf  the 
jurors  was  related  to  a  party  within  the 
prohibited  degrees,  such  relationship  being 
unknown  to  thai  party  at  the  time  of  trial, 
when  the  verdict  was  manifestly  right.  The 
court  says  (p.  178,  104  Ga.,  p.  652,  30  S. 
B. ) :  "After  a  careful  review  of  the  entire 
record  before  us,  we  believe  that  the  verdlet- 
rendered  by  the  jury  was  not  only  right, 
and  sustained  a  decided  weight  of  the 
evidence,  but  that  any  other  verdiet  would 
have  been  manifestly  unjust.  It  would 
seem,  therefore,  to  be  a  mere  fares  in  ju- 
dicial procedure  to  set  aside  this  verdict 
simply  because  of  relationship  of  the  juror 
to  a  party  who  failed,  and  ou|^t  to  have 
failed,  and  thus  teke  up  the  time  of  the 
court  and  country  to  try  a  ease  on  an  al- 
leged error  that  worked  no  possible  barm  in 
the  case." 

The  remaining  cases  cited  by  the  plain- 
tiff are  People  v.  Bodine  (1846)  1  Denio, 
281;  Hildreth  v.  Troy  (1886)  101  N.  T. 
234,  54  Am.  Rep.  686,  4  N.  £.  650;  and 
People  V.  McQuade  (1888)  110  N.  T.  284, 
1  L.  R.  A.  273,  18  M.  E.  156.  Inasmuch  as 
the  former  two  are  cited  and  affirmed  in 
the  case  last  mentioned,  our  observations 
may  properly  be  directed  to  that  case.  While 
they  are  in  point  upon  the  contention,  nev- 
ertheless this  last  case  turns  in  very  large 
measure  upon  the  stetute  of  New  York  then 
in  force.  Thus,  as  to  the  question  of  per- 
emptory challenges  it  is  said  (p.  292i,110 
Digitized  by  VjOOQ  iC 


1804. 


STKriHS  T.  Vviov  R-  Co. 


471 


N.  Y.,  p.  276,  1  L.  R.  A.,  and  p.  168,  18  N. 
B.)  :  "The  subject  is  regulated  by  statute. 
.  .  .  We  Rre  of  opini(Hi,  however,  that 
the  order  in  which  peremptory  challenges 
are  to  be  taken  is  matter  of  substance,  and 
that  i  386,  so  far  at  least  as  it  requires  the 
people  to  first  exercise  the  right  of  per- 
emptory challenge,  is  imperative,  and  not 
directory;"  and  (p.  295,  110  N.  Y.,  p.  276, 
1  L.  R.  A.,  and  p.  159,  18  N.  E.) :  "The 
statute  is  peremptory,  and  violation  of  its 
provisions  was  a  substantial,  and  not  a 
mere  technical,  error."  Again,  on  page  297, 
110  N.  Y.,  page  277,  1  L.  R.  A.,  and  page 
161,  18  X.  in  referring  to  9  455  of  the 
Code  of  Criminal  Procedure,  the  court  says: 
"It  will  be  observed  that  by  this  section  an 
exception  lies  .  .  .  where,  as  matter  of 
law,  the  court  erred  in  allowing  or  disallow* 
ing  a  challenge;"  and  on  page  304,  110  N. 
Y.,  page  280,  1  L.  R.  A.,  and  page  164,  18 
K.  K:  "If  the  challenge  is  sustained  the 
juTOT  necessari^  is  excluded,  and  does  not 
participate  in  the  verdict;  but  an  exception 
is  rapressly  given  in  that  case,  aa  in  the 
oUier."  And  although  the  court  expressed 
its  disapprobation  of  the  action  <rf  the  trial 
court  in  excluding  a  certain  juror  from  the 
panel,  the  court  concludes  its  opinion  on 
that  question  in  the  following  words  (p. 
300,  110  N.  Y.,  p.  280,  1  L.  R.  A.,  and  p. 
166,  18  N.  K.) :  "But  while  we  are  of 
opinion  tliat  the  court,  in  excluding  the 
Juror  Flatt,  committed  a  l^^al  error,  it  Is 
not  neoeBsary  to  dedde  that  this  error  altme 
would  require  a  reversal  of  the  conviction. 
It  may  be  that  the  erroneous  exclusion  of  a 
juror  from  the  panel  by  mistalce  or  inad- 
vertence, where  it  could  be  fairly  inferred 
that  no  injury  resulted  to  the  defendant, 
might  be  disrc^rded  under  }  542  of  the 
Clonal  Code.  We  do  not  pass  upon  Uiis 
question." 

The  brief  submitted  for  the  defendant  up- 
on  this  important  question  coosiata  of  three 
pages,  and  contains  no  citations. 

The  precise  question  presented  here  was 
not  before  the  court  in  State  v.  Congdon, 
14  R.  I.  468,  or  in  Fiake  v.  Paine,  18  R.  1. 
635,  28  Att.  1026,  20  Atl.  498,  which  affirms 
the  former  ease,  but  in  which  case  It  is 
•aid,  however,  of  certain  other  errors  alleged 
in  the  ocnnposition  of  the  juiy  in  those 
cases,  that  "the  court  should  consider 
whetlMr  the  right  of  a  party  to  a  fair  and 
Impartial  trial  has  been  prejudiced,  and  de- 
cide accordingly,  whetiwr  the  alleged  dis- 
-qnalifleation  be  propter  defectum  or  prop- 
ter affectum.  .  .  .  The  decisive  t«it  is 
the  lact  of  a  fair  trial."  And  this  rule  is 
affirmed  in  Bprague  v.  Broum,  21  R.  I.  320, 
43  Atl.  636,  in  which  ease  the  court  says 
that  "after  a  full  trial  a  verdict  will  not 
iM  disturbed  unless  it  appears  from  the 
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circurastanoes  of  the  case  that  some  injus- 
tice has  been  done,"  And  see  also  Watson 
V.  Tripp,  11  R.  I.  98,  23  Am.  Rep.  420.  But 
in  United  States  v.  Cornell  (1820)  2  Mason, 
91,  Fed.  Cas.  No.  14,868,  which  was  a  pe- 
tition for  a  new  trial  on  an  indictment  for 
a  murder  alleged  to  have  been  committed  at 
Newport,  Mr.  Justice  Story,  in  delivering 
the  opinion  of  the  circuit  court  of  the  Unit- 
ed States  for  the  district  of  Rhode  Island, 
sustained  the  action  of  the  trial  court  in 
excusing  of  its  own  motion  for  service  on 
the  jury  two  persims  summoned  as  jurors, 
who  stated  that  they  were  Quakers,  "and 
excepted  to  tbemaelvea  as  disqualiSed,  be- 
cause they  were  conscientiously  scrupulous 
of  taking  away  life,  and  did  not  think  them- 
selves impartial  in  a  capital  cause;"  con- 
cluding his  observations  thereon  in  Uiese 
words:  "Even  if  a  juror  had  been  set  aside 
by  the  court  for  an  insufficient  cause,  I  do 
not  know  that  it  is  matter  of  error  if  the 
trial  baa  been  by  a  jury  duly  sworn  and  im- 
paneled, and  above  all  exceptitms.  Neither 
the  prisoner  nor  the  government  in  such  a 
case  has  suffered  any  injury."  And  the 
same  judge,  speaking  for  the  court  in  I7fi{(- 
ed  States  v.  White  (1826)  4  Mason,  168, 
Fed.  Cas.  No.  16,682,  also  a  murder  ease, 
states  the  reason  for  the  rule  aa  above  laid 
down  as  follows:  "The  right  to  challenge 
for  cause  is  unlimited,  but  the  right  of  per- 
emptory challenge  without  cause  Is  limited. 
What  is  the  right  of  peremptory  challenge 
but  a  right  to  exclude  from  the  trial  any 
persons  who  are  disagreeable  to  the  party 
on  trial?  Suppose  the  panel  to  consist  of 
72  persons,  and  the  challenges  to  be  limited 
to  20,  all  that  the  prisoner  can  do  is  to  ex- 
clude 20  from  this  list;  and  it  depends  al- 
together upon  the  order  in  which  the  jurors 
are  called  who  may  be  excluded  or  not.  If 
the  prisoner  challenge  the  first  20  who  are 
called,  the  12  next  called  from  the  remain- 
ing 52  constitute  the  jury.  It  is  true  that, 
if  he  chooses  to  suffer  any  juror  to  be 
sworn  before  he  has  exhausted  bis  chal- 
lenges, to  that  extent  he  selects  his  jury; 
but  this  is  a  mere  incident  to  his  right  to 
exclude  jurors  to  a  limited  extend  and 
not  the  principal  object  contemplated  1^ 
the  law."  When  this  case  reached  the  Su- 
preme Court  of  the  United  States  (12 
Wheat.  480,  6  L.  ed.  700),  the  same  learned 
judge,  speaking  for  that  court,  said  fur- 
ther :  "The  right  of  peremptory  challenge  is 
not  of  itself  a  right  to  select,  but  a  right 
to  reject,  jurors.  It  excludes  from  the  panel 
those  whom  the  prisoner  objects  to,  until 
he  has  exhausted  his  diallenges,  and  leaves 
the  residue  to  be  drawn  for  hia  trial  ao- 
cording  to  the  established  order  or  usage  of 
the  court.  .  .  .  The  right,  therefore,  of 
challenge,  does  not  necessarilv^raw  after 
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it  the  right  of  selection,  but  merely  of  ex- 
clusion, it  enables  the  prisoner  to  say  who 
Shalt  not  try  him,  but  not  to  say  who  shall 
be  the  parUcular  jurors  to  try  him.  The 
law  presumes  that  e^'ery  juror  sworn  in  the 
caae  is  indifferent,  and  above  legal  excep- 
tion ;  for  otherwise  he  may,  be  challenffed  for 
cause.  What  jurors  in  particular  shall  try 
the  cause  depends  upon  the  order  in  which 
they  are  called ;  and  the  result  is  a  mere  in- 
cident following  the  challenges,  and  not  the 
absolute  selection  of  the  prisoner,  result- 
ing from  Ilia  power  of  challenge."  To  the 
same  effect  are  yorthern  P.  R.  Co.  v.  Her- 
bert (188S)  116  U.  S.  042,  646,  20  L.  ed. 
7S6,  7S7,  6  Sup.  Ct.  Rep.  690;  Hayea  r. 
MiwmH  (1887)  120  U.  8.  68,  30  L.  ed. 
S7b.  7  Sup.  Ct.  Rep.  350;  Spies  T.  lUinoit 
(1887)  123  U.  S.  131,  168.  31  L.  ed.  80.  86. 
8  Sup.  Ct.  Rep.  21;  Btate  v.  imnhaU,  8 
Ala.  306;  Vaughan  v.  State,  58  Ark.  361. 
362.  24  S.  W.  886,  and  eases  cited;  People 
V.  .Iroeo.  32  Cat.  47,  and  cases  cited,  Af- 
flmied  in  People  v.  VoUins  (1806)  106  Oal. 
610,  30  Pac.  16;  John  D.  C.  y.  State  (1878) 
16  Fla.  561;  Pittsburgh,  C.  C.  d  St.  L.  R. 
Co.  V.  Uontgomery  (1808)  162  Ind.  24,  71 
Am.  St.  Rep.  301,  40  N.  E.  682;  Geigvr  v. 
Payne  (1897)  102  Iowa,  587,  60  N.  W. 
554.  71  N.  \V.  571;  Ahilene  t.  Hendricks 
(1887)  36  Kan.  200,  13  Pac.  121;  State  v. 
Letcvi  (1880)  41  La.  Ann.  500,  6  So.  536: 
State  V.  Cady  (1888)  80  Me.  417,  14  Atl. 
040;  State  v.  Klueeittan  (1803)  53  Minn. 
645,  55  N.  W.  741;  West  v.  Forrest  (1856) 
22  Mo.  346 ;  O'Brien  v.  Vuloan  Iron  Works 
(1870)  7  Mo.  App.  260;  Omaha  d  R.  Val' 
ley  H.  Co.  v.  Cook  (1803)  87  Neb.  447,  55 
N.  W.  043;  State  v.  Bradford  (1876)  57  N. 
H.  108;  State  v.  7^ril»n  (1876)  11  Nev. 
327;  Com.  v.  Hosier  (1890)  135  Pa.  235, 
10  Atl.  043;  State  T.  Ching  lAng  (1888) 
16  Or.  421.  18  Pac.  844;  Southern  P.  Co. 
V.  Rauh  (1892)  1  C.  C.  A.  416.  7  U.  S.  App. 
05,  49  Fed.  600;  State  v.  La  Croix  (1896) 
8  S.  D.  360,  60  N.  W.  944;  Henry  v.  State 
(1843)  4  Humph.  270;  Sutton  v.  Fox 
(1882)  55  Wis.  531.  540.  42  Am.  Rep.  744. 
13  N.  W.  477,  and  cases  cited. 

The  cases  to  which  we  have  last  referred 
declare  and  afilrm  in  this  country,  and  at 
the  present  time,  the  same  doctrine  that  pre- 
vailed in  England  in  the  past, — that  the 
law  is  concerned  rather  with  the  fairness  of 
the  trial  and  the  impartiality  of  the  jurors 
than  'with  the  particular  jurors  who  com- 
jiose  the  jury  and  render  the  verdict.  In 
the  Year  Book  21  Edw.  IV.,  fol.  12  (Mich- 
aelmas term,  1482),  is  recorded  the  Cose 
of  the  Dean  and  Chapter  of  Lincoln,  in 
which  one  of  the  jurors  was  challenged  by 
the  defense  beeauw  he  was  brother  of  the 
prebendaries  of  tho  chapter,  and  the  ques- 
tion was  as  to  the  allowance  of  the  chal- 
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lenge  as  a  principal  challenge.  The  case 
was  argued  at  length  at  that  term,  Starkey 
contending  that  here  evident  favor  appeared 
and  that  favor  or  malice  were  alike  grounds 
for  principal  challenge.  ("Car  le  mere  cause 
pur  que  un  chall'  est  prine,  est  pur  ceo  q 
evident  favour  appert  enter  les  iurours  et 
le  ptie.  come  cosinage,  aliance,  ou  son  ser- 
uant  en  son  draperie,  ou  auter  challenge 
q  poit  enduce  que  expressmlnt  favour  est 
enter  eux,  ou  auter  chose  que  prone  ex- 
pressement  malice  enter  eux  sicome  le  ptie 
ad  trespas  ou  appel  pedant  vers  le  iuror 
vers  luy.  oeux  sont  princ  challenges.") 

Pigot  and  others  contended,  amoi^t 
other  things,  that,  inasmuch  as  a  member 
of  a  corporation  could  not  release  the  ac- 
tion, and  stood  as  a  stranger  to  the  case, 
there  eould  be  no  favor  or  malice  on  the 
part  of  the  juror.  ("Le  deane  et  le  chapiter 
est  corporate  p  tiel  noeme  et  est  un  corps 
pditike  et  en  ley  come  un  singuler  persd 
.  .  et  un  sole  person  de  ceo  corps  per 
soy  imd  my  pluis  a  faire  q  un  estrange 
home,  car  il  ne  poit  releas  laeUoo,  ne  ascum 
parte  daccion.  ei;go  come  an  person  natural 
il  uad  my  riens  a  faire  en  tiel  person,  eigo 
nul  natural  malice  ne  favour  ne  serr  pas 
material  a  challenge  juror.")  The  ease  was 
then  continued  for  further  argument  until 
the  following  Hilary  term  (fol.  20),  and 
again  aigued  and  again  continued  for  far- 
ther argument  to  the  following  Easter  term 
(fol.  31),  when  Vavisour  again  urged  that 
the  juror  was  not  indifferent,  saying  ot  the 
canon:  "Donqura  il  est  privey  al  action  ct 
le  iuror  est  son  frere,  et  le  ley  nentend  que 
il  est  indifferent,  en  ql  cas  serra  dit  un  prin- 
cipal challenge."  And.  after  prolonged  ar- 
gument, "Lc  Court  dit  q  il  est  equedu- 
bium;"  and  after  further  argument  it  was 
conceded  by  Fairfax  that  indifferent^  was 
the  test,  and  that  in  the  cases  supposed  by 
Vavisour  the  juror  was  not  indifferent. 
("£u  touts  cases  serra  entedue  q  ils  ne  a6t 
indiffei«t.")  And  later  the  case  was  con- 
tinued to  the  next  Michaelmas  term  (fol. 
ti3),  en  Leatsheguer  Chamber  before  "toutt 
les  Justices,"  and  after  further  argument 
it  is  reported:  "Et  loppinion  de  touts  les 
.Justices  fuit  q  challSge  fuit  bon,  preter 
FaiRfax."  An  examination  of  the  protract- 
ed arguments  on  each  side  and  the  opinions 
of  Uie  several  justices  shows  that  the  true 
test  of  the  composition  of  a  jury  is  the  test 
of  indifferency  on  the  part  of  the  jurors. 

And  in  Year  Book  7  Hen.  VI.,  fol.  26 
(1428),  upon  a  challenge  for  favor  in  an 
nction  of  replevin.  Babington,  Ch.  J., 
charged  the  triers  of  the  challenge  that,  if 
the  juror  will  pass  for  one  or  the  other, 
whether  the  matter  be  true  or  false,  then  he 
is  favorable;  but  if  he  has  said  twen^ 
times  that  he  will  pass  for  one-or  the  otfaer. 
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tiiey  should  inquire  upon  their  oatiiB  wheth- 
er the  cause  he  for  the  affeetion  which  he 
has  to  the  par^,  or  fw  the  knowledge  he 
has  of  the  matter  in  iBsne,  If  for  the 
former,  then  he  is  favorable;  but  other- 
wise not.  And  if  the  juror  has  more  af- 
fection to  one  party  than  to  the  other,  but 
has  a  full  knowledge  of  the  matter  in  issue, 
and,  if  he  be  sworn,  will  speak  the  truth 
notwithstanding  the  affecticm  for  the  party, 
thai  he  is  not  faTorabie.  ("Saches  tous 
triours  que  serra  ontend  favonraUe,  il  est 
favourable  q  si  le  matter  soit  veray  ou 
autarment  faux,  11  yoit  passer  one  lun  ou 
laut,  en  ceo  case  il  est  favourable:  mes  si 
home  ad  dii  xx.  foits,  que  il  vtnt  passer  cue 
Inn  ou  laul,  enquire  vous  sur  vo'  seremeuts 
si  la  cause  soit  pur  laffectira  que  il  ad  at 
party,  ou  pur  le  notice  que  il  ad  de  chose 
en  issue:  et  si  pur  laffection  que  il  ad  al 
party  donques  est  il  favourable,  mes  au- 
termt  nemy.  ]St  sil  ad  pluis  affection  a  IQ 
partie  que  a  lauter:  Mes  sil  ad  pleine  notice 
del  chose  en  issue,  et  sil  fuit  iure,  il  voit 
dire  la  veritie,  nient  coutristeant  IsJTection 
q  il  ad  al  partie,  il  nest  pas  favourable, 
quod  ubta.")  Here,  also,  the  test  of  in- 
differeney  on  the  part  of  the  jurors  is  de- 
fined and  applied.  And  see  Anonymous 
(1689)  1  Salk.  152;  Dettbaicd'a  Case  (1613) 
10  Coke,  102.  The  same  doctrine  is  thus 
conrisely  stated  later  by  Lord  Coke  ( 3  Inst. 
27 ) ;  "The  end  of  challenge  is  to  have  an 
indifferent  tryall,  and  which  is  required  by 
law;  and  to  bar  the  party  indicted  of  his 
lawfull  challenge  is  to  bar  him  of  a  prin- 
eipall  matter  concerning  his  tryall." 

Such  an  "indifferent  tryall"  the  plaintiff 
in  the  case  at  bar  has  had.  More  than  this 
he  cannot  require,  and  with  this  he  must  be 
content. 

Petition  for  new  trial  dented. 


Alfred  L.  MILLKR  et  al. 

V. 

Einma  C.  SMITH. 

(  B.  I  > 

The  courts  of  <fee  state  of  m  stockhold- 
er's residence  'will  not  take  Jnrlsdlc- 
tlon  of  a  salt  by  one  creditor  of  the 
corporation  on  behalf  of  all  to  enforce  bis 
eututor;  liability  to  cootrlbnte  towards  the 
psjment  of  tbe  corporate  debts  in  sdvance  of 
snjr  Jiidldai  determiaatlon  of  bis  proportion- 
ate llabilltj,  where  tbe  corporation  was  ers- 


NOTK. — For  otber  cases  la  tbis  series  as  to 
rlfibt  to  enforce  stoekbolder's  llsblllty  outside 
of  state  of  iDcorporatlon,  see  Cashing  v.  Terot, 
84  L.  R.  A.  737,  and  note;  FergnsoD  v,  Sber- 
mao,  37  L.  R.  A.  622;  Hancock  Nat.  Bank  T. 
Eltls,  42  h.  K.  A.  396;  Bell  t.  Farwell,  42  L.  K. 
A.  804;  Stoddard  v.  Lam,  45  L.  R.  A.  SSI ; 
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ated  In  another  state,  tbe  laws  of  which  con- 
template oDl;  a  pro  rata  contrlbntloa  to 
debts,  to  be  enforced  in  an  equitable  proceed- 
ing asalnst  sil  stockholders.  In  which  the 
rights  and  llsblUtles  of  all  parties  can  be  ad- 
Jnstfld  at  once. 

(April  28,  1904.) 

ON  DEMURRER  by  defendant  to  a  hill 
filed  to  enforce  the  statutory  liability  of 
a  stockholder  to  contribute  to  the  debts  of 
a  foreign  corporation.  Sustained. 
The  facts  are  stated  in  the  opinion. 
Messrs.   Edwards  ft  Angell,  for  re- 
spondent, in  support  of  demurrer; 

The  additional  liability  of  stockholdera, 
imposed  by  the  statuteti  of  Colorado,  con- 
stitutes a  fund  for  the  benefit  of  all  credi- 
tors, and  as  such  the  remedy  is  in  equity, 
for  their  common  benefit.  The  courts  of 
this  state  will  not  take  jurisdiction  of  a 
suit  in  equity  by  some  creditors  of  the  cor- 
poration against  a  sole  resident  stockhold- 
er to  enforce  this  liability. 

Zang  v.  Wydnt,  25  Colo.  551,  71  Am.  St. 
Rep.  145,  56  Pac.  505;  Terry  v.  Little,  101 
U.  B.  216,  25  L.  ed.  804;  Pulsifer  V.  Greene, 
96  Me.  438,  52  Atl.  921;  Bell  v.  Fartoett, 
170  111.  489,  42  L.  R.  A.  804,  68  Am.  St. 
Rej).  194,  .>2  X.  E.  346;  Fourth  Tiat.  Bank 
V.  Francklyn,  120  U.  S.  747,  30  L.  ed.  825, 
7  Sup.  Ct.  Rep.  757 ;  Legg  v.  Deioing,  25 
R.  I.  568,  57  Atl.  373;  Finney  v.  Guy,  106 
Wis.  256,  49  L.  R.  A.  486,  82  N.  W.  595; 
Tutlle  V.  National  Bank,  161  111.  497,  34 
L.  R.  A.  750,  44  N.  E.  984;  Marshall  v. 
Sherman,  148  N.  Y.  9,  34  L.  R.  A.  757,  51 
Am.  St.  Rep.  654,  42  N.  E.  419;  Erickson 
V.  Xesmith,  4  Allen,  233;  Barnes  v.  Whea- 
ton,  80  Hun,  8,  29  N.  Y.  Supp.  830;  Ho- 
warth  V.  Lombard,  175  Mass.  570,  49  L.  R. 
A.  301,  56  N.  E.  888;  State  Vat.  Bank  v. 
Sayward,  33  C.  C.  A.  664,  63  U.  S.  App.  20, 
91  Fed.  443 ;  Rice  v.  Merrimack  Hosiery  Vo. 
56  N.  H.  114;  Bates  v.  Day,  198  Pa.  513, 
82  Am.  St.  Rep.  811,  48  Atl.  407;  Bank  of 
North  America  v.  Rindge,  154  Mass.  203,  13 
L.  R.  A.  S6,  26  Am.  St.  Rep.  240,  27  N.  E. 
1016. 

Messrs.  Edward  D.  Baasett  and 
Oeorce  H.  Barmond,  for  complainants: 

Action  may  be  brought  when  the  corpora- 
tion becomes  insolvent.  It  is  not  necessary 
to  exhaust  the  assets  of  the  corporatim,  or 
to  wind  up  the  affairs  of  the  bank. 

Zang  v.  Wyant,  25  Colo.  651,  71  Am.  St. 
Rep.  145,  50  Pac.  565;  Barrick  v.  Gifford, 
47  Ohio  St.  181,  21  Am.  St.  Rep.  798,  24 

Crippen,  L.  &  Co.  v.  Lalghton,  46  L.  R.  A.  467 ; 
Howartb  v.  Angle,  47  L.  R.  A.  725;  Howartb  v. 
T.^mbsrd,  49  L.  R.  A.  801 ;  Flnne;  v.  Qaj,  40 
L.  R.  A.  486 ;  Kirtley  v.  Holmes,  S2  L.  R.  A. 
738 :  Bank  of  China  v.  Morse.  56  L.  B.  A.  189 ; 
and  Blalr  v.  Newbegln,  68  L.  R.  A.  644. 
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N.  E.  259;  Mahoney  v.  Bernhardt,  27  Misc. 
389,  68  N.  Y.  Supp.  748;  Shullsburg  Bank 
V,  Watson,  3  Kan.  App.  160,  42  Pac.  835; 
Foster  v.  Row,  120  Mich.  1,  77  Am.  St.  Rep. 
MS,  70  N.  W.  606;  Thompson  y.  Reno  Sav. 
Bank,  10  N'ev.  117,  3  Am.  St.  Rep.  797,  7 
Pac.  68;  Mitchell  v.  Baoknum,  64  Cal.  117, 
26  Pac  112;  Salt  Lake  Hardware  Co.  v. 
Tintio  UUl.  Co.  13  Utah.  423,  46  Pac.  200; 
Barpar  v.  Carroll^  66  Uinn.  487,  69  N.  W. 
610.  1060;  Terry  v.  Tubman,  02  U.  S.  166. 
28  h.  ed.  637;  Bamea  v.  Arnold,  23  Misc. 
107,  51  N.  Y.  Supp.  1109. 

The  law  of  the  oourt  of  last  resort  of  the 
state  where  Uie  corporation  is  organized  is 
binding  upcm  all  oUier  courts. 

BoMcock  Nat.  Bank  v.  Famum,  176  U.  S. 
640,  49  L.  ed.  610,  20  Sup.  Ct.  Rep.  606; 
First  Nat.  Bank  t.  Oustin  Minerva  Coneol. 
Min.  Co.  42  Minn.  327.  6  L.  R.  A.  676.  18 
Am.  St.  Rep.  610,  44  N.  W.  198;  Hanoock 
T.  Ellie,  166  Mass.  414.  66  Am.  St.  Rep. 
414,  44  N.  E.  840,  172  Mass.  30,  42  L.  R.  A. 
306,  70  Am.  SL  Rep.  282,  61  N.  E.  210; 
Howarth  t.  LoTnbard,  176  Mass.  670,  49  L. 
R.  A.  801,  66  N.  E.  801 ;  Broadtoay  Nat. 
Bank  t.  Baker,  176  Mass.  204,  67  N.  E.  603 ; 
Kirtleif  t.  Bolmea,  62  L.  R.  A.  738.  46  C. 
C.  A.  102,  107  Fed.  1;  3  Thomp.  Corp. 
S  8046;  Bell  v.  FarwM,  176  HI.  480,  42 
L.  R.  A.  804.  68  Am.  St.  Rep.  194,  62  N.  E. 
346;  Cuvkendall  v.  Miles,  10  Fed.  342;  Mo- 
Viekar  t.  Jones.  70  Fed.  754;  Rhodes  v. 
United  States  Nat.  Bank,  84  L.  R.  A.  742, 
18  C.  C.  A.  612,  24  U.  8.  App.  607,  66  Fed. 
618 ;  Bank  of  North  Ameriga  Rindge,  67 
Fed.  270;  Dexter  t.  Edmands,  88  Fed.  467 ; 
Aultman'a  Appeal,  08  Pa.  618;  Kulp  v. 
Fleming,  65  Ohio  St.  321,  87  Am.  St.  Rep. 
«11,  62  N.  E.  337;  TuttJe  t.  National  Bank, 
48  111.  App.  483 ;  (hterney  t.  Moore,  181  Mo. 
672,  32  S.  W.  1132;  Whitman  v.  National 
Bank,  176  U.  S.  550,  44  L.  ed.  687,  20  Sup. 
Ct  Rep.  477,  28  C.  C.  A.  404,  51  U.  S.  App. 
536,  63  Fed.  202;  Aldrich  V.  Anchor  Coal  dc 
Development  Co.  24  Or.  32,  41  Am.  St.  Rep. 
831,  32  Pac.  757;  Howarth  v.  Angle,  162 
N.  Y.  179,  47  L.  R.  A.  725,  66  N.  E.  489; 
Childs  V.  Cleaves,  96  Me.  498,  50  Atl.  716; 
Pulsifer  v.  Creene,  96  Me.  438.  62  Atl.  921. 

The  liahilily  is  transitory,  enforceable 
anywhere. 

Pine  V.  Western  Nat.  Bank,  63  Kan.  462, 
66  Pac.  001;  Western  Nat.  Bank  t.  flecfc- 
I«ss,  96  Fed.  70;  Kulp  v.  Fleming,  66  Ohio 
St.  821,  87  Am.  St.  Rep.  611,  62  N.  E.  334; 
DeiMitcfc  V.  Central  B.  Co.  103  U.  S.  11,  26 
L.  ed.  489 ;  Western  Nat.  Bank  v.  Lawrence, 
117  Mich.  660.  70  N.  W.  105;  Hale  t.  Mar- 
don,  87  C.  C.  A.  240,  06  Fed.  751 ;  MarshMi 
T.  ahermoH,  148  M.  V.  0,  34  L.  R.  A.  7ff7, 
51  Am.  St.  Rep.  654,  42  N.  E.  410;  Whit- 
man T.  National  Bank,  176  U.  S.  6S0,  44  L. 
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ed.  587,  20  Sup.  Ct.  Rep.  477;  26  Am.  ft 
Eng.  £ne.  Law,  2d  ed.  p.  1020,  note  2. 

The  liability  created  by  the  statute  is  in 
the  nature  of  partnership  liability,  with  the 
amount  thereof  limited. 

Petry  v.  Turner,  55  Mo.  423;  Sokalw^ 
V.  Fteld,  124  111.  617,  7  Am.  St.  Sep.  390, 
16  K.  E.  904 ;  MokelunMe  HiU  Canal  d  Min. 
Co.  V.  Woodbury,  14  Oal.  266;  Danideon  v. 
Banldn,  34  Cal.  50S;  Young  t,  Bosenbaum, 

30  Cal.  646;  Coleman  r.  White,  14  Wis. 
700,  80  Am.  Dee.  797;  F«II«r  v.  Ledden,  87 
111.  812;  MeCarthv  t.  Lavaaohe,  80  HI.  276, 

31  Am.  Rep.  88;  Alien  t.  Bewail,  2  Wend. 
327;  Thompeon  v.  Meiaser,  108  111.  363; 
Marine  <£  River  Phosphate  Min.  d  Mfg.  Co. 
T.  Bradley,  106  U.  S.  176,  26  H  ed.  1034. 

The  great  number  oi  parties  in  an  aeti<m 
of  this  Idnd.  is  sufficient  ground  to  enable  a 
court  of  equity  to  take  jurisdiction  of  the 
matter.  An  action  of  this  kind  can  be 
maintained  in  equity. 

Zang  t.  Wyant,  26  Colo.  651,  71  Am.  St. 
Rep.  145,  66  Pac.  565;  Terry  t.  LittU,  101 
U.  S.  216,  25  L.  ed.  864;  Homor  v.  Hen- 
ning,  93  U.  S.  231,  23  L.  ed.  880;  Pollard  r. 
Bailey,  20  Wall.  521,  22  L.  ed.  376;  Perry 
V,  Turner,  55  Mo.  423;  Queenan  v.  Palmer, 
117  111.  610,  7  N.  E.  613;  Eamea  v.  Doria, 
102  111.  350;  United  States  y.  Know,  102 
U.  S.  422,  26  L.  ed.  216;  Pfaff  T.  Omen,  92 
Mo.  App.  560  ;  8lee  v.  Bloom,  19  Johns. 
460.  10  Am.  Dec.  273;  Tunesma  t.  Schutt- 
ler,  114  111.  163,  26  N.  E.  605;  Harper  v. 
Carroll,  66  Minn.  487,  69  W.  610,  1069; 
Pfohl  V.  Simpson,  74  N.  Y.  137;  Jfains 
Trust  d  Bkg.  Co.  v.  Southern  Xea«  d  T.  Co. 
02  Me.  444,  43  Atl.  24. 

Equity  actions-  may  be  maintained  in 
states  other  than  the  home  oi  the  oorpora' 
tion. 

Huntington  t.  AttriU,  146  U.  S.  664,  30 
li.  ed.  1126,  13  Sup.  Ct.  Sep.  224;  Pfajf  T. 
GFruet^  02  Mo.  App.  660;  T^ry  Little, 
101  U.  S.  217,  26  L.  ed.  866 ;  Saokett's  Har- 
bour Bank  v.  Blake,  3  Rich.  Eq.  232; 
Holmes  t.  Sherwood,  16  Fed.  726;  Blair  v. 
Newbegin,  65  Ohio  St.  425,  S8  L.  R.  A.  644, 
02  N.  E.  1040. 

Complainants  in  an  action  of  this  kind 
are  practically  tenants  in  common  of  the 
fund.  Pro  rata  distribution  is  ground  for 
equitable  jurisdiction,  as  is  also  the  pre- 
vention of  a  multiplicity  of  actions. 

Hale  V.  Pardon,  37  C.  C.  A.  240,  06  Fed. 
747 ;  Harper  v.  Carroll,  66  Minn.  487,  69  N. 
VV.  610,  1069;  Eames  v.  i>orjs.  102  Uh  360; 
flomor  T.  Banning,  98  U.  S.  281,  23  L.  ed. 
880;  Jaoobaon  t.  Allen,  20  Blatchf.  627,  12 
Fed.  454;  Umsted  T.  Buakirk,  17  Ohio  St 
113;  Blair  v.  Newbegin,  65  Ohio  St.  425, 
68  L.  R.  A.  644,  62  N.  K.  1040^  . 
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DmsIm,  J.,  delivered  the  opiniou  of  the 
«ourt: 

This  is  a  bill  in  equity,  brought  by  citi- 
-zenfl  of  Denver,  Colorado,  who  were  deposi- 
tors in,  and  now  are  creditors  of,  the  State 
Bank  of  Monte  Vista,  a  corporation  organ- 
ized under  the  laws  of  the  state  of  Colo- 
rado, and  which  has  become  insolvent,  and 
lias  assigned  its  property  for  the  benefit  of 
its  creditors,  on  behalf  of  themselves  and 
all  other  similar  creditors  of  said  bank  who 
may  choose  to  come  into  the  case,  against  a 
-citizen  of  Rhode  Island,  who  was  the  owner 
of  10  shares  of  the  capital  stock  of  said  bank 
at  the  time  said  deposits  were  made.  The 
bill  states  these  facts,  and  alleges  further 
that  at  the  time  of  the  failure  the  bank 
owed  the  complainants  $3,950.63,  of  which 
191/2  pe<^  has  been  paid,  leaving  now 
due  to  them  $3,180.26;  that  the  capital 
stock  of  the  bank  was  $80,000,  divided  into 
800  shares  of  $100  each;  that  the  total 
amount  of  the  indebtedness  of  the  bank  at 
the  time  of  the  failure  was  $80,651.64;  that 
the  laws  of  the  state  of  Colorado  at  the  or- 
^nization  of  said  bank  and  now  in  force 
provided  as  follows  {Iaws  1885,  p.  264, 
S  1 ;  1  Mills's  Anno.  Stat.  $  633 ) :  "Share- 
holders in  banks,  savings  banks,  trust,  de- 
posit, and  security  associations,  shall  be 
lield  individually  responsible  for  debts,  con- 
tracts, and  engagements  of  said  associa- 
tions, in  double  the  amount  of  the  par  value 
of  stock  owned  by  them  respectively;"  and 
that  by  virtue  of  this  statute  the  respond- 
-ent  is  individually  indebted  to  the  complain- 
ants and  all  others  similarly  situated  in  the 
-aum  of  $2,000,  with  interest  from  the  15th 
■day  of  June,  1890,  at  8  per  cent  per  annum. 

To  this  bill  the  respondent  demurs  on  the 
.ffrounds:  First,  that  it  does  not  appear  by 
the  bill  that  the  assets  of  the  bank  have 
been  exhausted;  secondly,  that  the  statute 
-of  Colorado,  upon  whi<di  the  respondent's 
liability  is  founded,  ought  not  to  be  en- 
forced by  this  court ;  thirdly,  that  the  Colo- 
rado statute  contemplates  a  proceeding  in 
equity  in  that  state  by  the  creditors  of  the 
corporation  against  all  the  stockholders 
thereof,  for  the  purpose  of  establishing  a 
pro  rata  liability,  and  until  such  proceeding 
has  been  had  this  court  cannot  justly  en- 
force the  liability  against  a  single  stock- 
holder. 

It  is  important,  in  the  first  place,  to  con- 
-sider  the  exact  purport  of  the  statute  under 
which  the  claim  is  made.  There  is  no  uni- 
formity among  the  several  states  in  the  pro- 
Tisious  of  their  statutes  on  this  subject,  and 
hence  the  diversity  of  opinion  of  the  courts 
as  to  these  obligations  is  very  gnat.  The 
Colorado  statute  went  into  effect  March  25, 
1885,  and  was  construed  the  supreme 
•court  of  that  state  at  the  September  term, 
«6  L.  R.  A. 


IS08,  in  the  case  of  Zang  v.  Wyant,  25  Colo. 
551,  71  Am.  St.  Rep.  145,  56  Pac.  565.  The 
court  there  distinguished  two  classes  of 
statutes  imposing  upon  stockholders  liabil- 
ity beyond  their  subscriptions  for  stock  for 
the  debts  of  the  corporation.  One  class  im- 
poses a  primary  and  direct  liability,  such 
as  a  member  of  a  copartnership  is  subject  to, 
towards  the  creditors  of  the  firm,  and  an- 
other class  provides  only  for  contribution 
to  a  fund  to  be  distributed  by  a  court  of 
equity  amongst  the  creditors  generally.  The 
court,  adopting  the  view  taken  by  the  Su- 
preme Court  of  the  United  States  in  con- 
struing a  similar  statute  in  Terry  v.  Little, 
101  U.  S.  216,  25  L.  ed.  864,  and  by  the 
court  of  appeals  of  Kew  York  in  Pfohl  v. 
Simpson,  74  N.  Y.  137,  expressly  places  the 
statute  under  consideration  in  the  second 
class.  It  quotes  with  approbation  the  words 
of  Chief  Justice  Waitc:  "Undoubtedly,  the 
object  was  to  furnish  additional  security  to 
creditors,  and  to  have  the  payments,  when 
made,  apply  to  the  liquidation  of  debts.  So, 
too,  it  is  clear  that  the  obligation  is  one 
that  may  be  enforced  by  the  creditors;  but, 
as  it  is  to  or  for  all  creditors,  it  must  be 
enforced  by  or  for  all.  The  form  of  the 
action,  therefore,  should  be  one  adapted  to 
the  protection  of  all."  And  also  from  the 
opinion  by  Judge  Folger  in  the  New  York 
case:  "A  suit  in  equity  laying  hold  of  all 
the  stockholders  in  like  category,  and  pro- 
moted for  the  benefit  of  all  creditors  having 
like  interest,  is  peculiarly  adapted  to  work 
out  exactly  just  and  equable  results.  .  .  . 
The  object  and  effect  is  only  to  bring  to 
one  forum  the  determination  of  rights  which 
must,  if  prosecuted  separately,  more  or  less 
conflict  to  mutual  harm.  Before  that  one 
forum,  in  one  suit,  the  respective  rights  and 
the  respective  liabilities  can  be  ascertained 
and  determined,  and  each  get  his  own,  and 
be  subjected  to  his  own,  and  not  another's. 
And  the  equities  between  the  respective 
stockholders  can  also  be  adjusted  and  set- 
tled." And  adds:  "We  are  .  ,  .  satis- 
fied that  .  .  .  both  upon  reason  and  au- 
thority the  additional  liability  of  stodibold- 
ers  imposed  by  our  statute  constitutes  a 
fund  for  the  benefit  of  all  the  creditors, 
which  may  be  pursued  in  equity  for  their 
common  benefit  by  or  for  all."  The  opinion 
holds  further  that  this  remedy  is  in  the 
hands  of  the  creditors,  and  is  not  available 
to  the  assignee,  as  the  fund  is -no  part  of 
the  assets  of  the  corporation  as  unpaid  sub- 
scriptions would  be;  that  after  insolvency 
the  remedy  is  immediately  available;  that 
in  any  such  acti(Hi  all  defenses  to  the  claims 
are  open  to  the  respondents;  that  the  ex- 
tent of  the  liability  is  double  the  amount  of 
the  par  value  of  the  stock,  in  addition  to 
any  balance  of  subscriptim  remaining  un- 
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paid;  and  that  intereat  on  the  claims  is  re- 
coverable. Upon  the  extent  of  liabiHty  the 
court  quotes  again  from  Terry  v.  Little,  101 
U.  S.  216,  25  U  ed.  864 :  "This,  aa  we  think, 
means  that  on  the  failure  of  the  bank  each 
stockholder  shall  pay  such  earn,  not  exceed- 
ing twice  the  amount  of  his  sharet),  aa  shall 
be  his  just  proportion  of  any  fund  that  may 
be  required  to  discbarge  the  outstanding  ob- 
ligatitms."  There  can  be  no  doubt,  from 
these  expressions  of  the  court  and  the  lan- 
guage of  the  quotations  which  it  adopts, 
that  the  liability  imposed  on  a  stockholder 
by  this  statute,  in  its  opinion,  is  to  con- 
tribute proportionally  with  other  stock- 
holders to  a  fund  siifllcient  to  pay  the  debts 
of  the  corporation,  and  that  this  liability 
must  be  ascertained  in  a  forum  where  the 
amount  of  debts  can  be  ascertained  and  the 
proportionate  liability  to  contribute  can  be 
adjusted  among  the  stockholders.  If  the 
construction  placed  upon  its  own  statute  by 
the  Colorado  court  is  correct, — and  such 
construction  is  held  to  be  binding  upon 
other  courts  [PuUifer  v.  Greene,  06  Me. 
438,  fl2  Atl.  921;  Bell  v.  Fancell,  170  111. 
489,  42  L.  R.  A.  804.  68  Am.  St.  Rep.  104, 
52  N.  E.  346;  Hancock  Nat.  Bank  v.  Far- 
nvm,  176  CJ.  S.  640,  44  L.  ed.  619,  20  Sup. 
Ct.  Rep.  506) — it^  conclusion  as  to  the  rem- 
edy IB  unquestionable. 

In  CuykendaU  v.  Milea,  10  Fed.  342,  Low- 
ell, Ch.  J.,  says:  "The  supreme  court  hold 
that  the  mode  in  which  a  liability  of  this 
sort  IB  to  be  enforced  depends  entirely  upon 
the  partteular  law  governing  the  corpora- 
tion. If  that  law  merely  provides  for  a 
proportionate  liability  of  all  stockholders 
for  all  debts,  there  should  be  a  bill  in  equity 
for  the  benefit  of  all  the  creditors  and 
afpiinat  all  the  stockholders.  Pollard  v. 
Ba^Ie^.  20  Wall.  520.  22  L.  ed.  376;  Terry 
V.  Tubman,  02  U.  S.  156,  23  L.  ed.  537; 
Terry  v.  Little,  101  U.  8.  216,  26  L.  ed. 
864."  Such  an  action  must,  in  ordinary 
eases,  be  brought  in  the  state  where  the 
corporation  is  located.  There  only  can  its 
obligatiims  be  ascertained,  Its  officers  be  con- 
trolled, and  its  assets  be  marriuiled.  There 
will  usually  be  found  most  of  its  stockhold- 
ers, and  only  there  can  their  mutual  rights 
and  obligations  be  adjusted.  It  is  not 
enough  that  one  creditor  sues  for  all  who 
may  ehooi*  to  come  in.  There  should  be 
some  actual  representation  of  the  body  of 
creditors  in  the  prosecution  of  the  suit, 
which  will  insure  that  the  contribution  en- 
forced by  the  suit  shall  go  in  to  the  com* 
mon  fmid.  Whether  any  such  representa- 
ticHi  for  the  purpose  of  collecting  outside 
contributions  is  provided  for  by  the  law  of 
Colorado  we  need  not  inquire.  In  Zang  v. 
Wyant,  25  Colo.  .^51,  71  Am.  St.  Rep.  145, 
56  Pae.  566,  the  court  says  that  the  assignee 
66L.R.  A. 


could  not  enforce  the  liability.  In  Terry  v. 
Little,  101  U.  S.  216,  25  L.  ed.  864.  it  is 
said  by  Chief  Justice  Waite:  "If  the  object 
is  to  provide  a  fund  out  of  which  all  cred- 
itors are  to  be  paid  share  and  share  alike, 
it  needs  no  argument  to  show  that  one  cred- 
itor should  not  be  permitted  to  appropriate 
to  himself,  without  regard  to  the  rigfate  of 
otiiers,  that  which  is  to  make  up  the  fund." 
Whatever  proeo«ding8  may  be  proper  to  en- 
force their  proportionate  liability  upon 
stockholders  in  other  stetes,  such  proceed- 
ings cannot  be  equitably  taken  until  such 
liability  has  been  ascertained  in  the  state 
of  the  dcHuicil  of  the  corporation.  Nothing 
could  be  more  unjust  than  to  permit  a 
creditor  or  a  number  of  creditors  to  recover 
from  a  foreign  stockholder  to  the  full  limit 
of  his  liability,  when  other  stockholders  re- 
siding in  the  home  state  were  only  required 
to  contribute  a  less  proportion  of  the  value 
of  their  stock. 

In  the  case  at  bar,  as  pointed  out  by  de- 
fciidaJit's  counsel,  it  appears  by  the  bill  that 
the  cai^tal  stock  was  $80,000;  hence  the 
maximum  liability  of  the  stockholders  for 
the  payment  of  debts  is  $160,000.  The  in- 
debtedness is  $64,000,  which  is  40  per  cent 
of  the  total  liability,  if  suit  were  brought 
in  Colorado,  only  this  40  per  cent  might  be 
assessed  against  a  resident  •stockholder, 
while  in  this  suit  100  per  cent  ia  demanded. 
These  principles  are  not  founded  upon  any 
doiditful  discriminations  as  to  the  essential 
nature  of  the  obligatiim.  Courts  which 
cany  the  practice  of  interstate  comity  to 
the  farthest  limit  agree  ^at,  where  the  (Al- 
ligation of  tlie  stockholder  is  secondary  to 
that  of  the  corporation,  and  proporti(ma1 
to  that  of  other  stockholders,  it  will  not  be 
enforced  in  other  jurisdictions  unless  the 
equities  between  all  stockholders  and  all 
creditors  can  be  administered.  A  few  eif&- 
tions  from  the  multitude  of  dedsions  on 
this  subject  will  illustrate  this.  In  Cleve- 
land, L.  A  W.  R.  Co.  T.  Kent,  87  Hun,  329, 
34  N.  Y.  Supp.  427,  it  was  held  that  au 
action  in  equity  to  enforce  the  liability 
under  the  Ohio  statute  of  stockholders  of 
an  insolvent  Ohio  corporation  is  not  main- 
tainable in  the  courts  of  Xew  Yoric.  The 
court  says:  "If  this  were  an  action  at  law 
to  eirforce  a  statutory  liability  for  a  right 
given  by  an  Ohio  statute  to  an  individual 
creditor  against  an  individual  stodcholder, 
then  this  court  would  have  and  could  as- 
sume jurisdiction.  Where,  however,  an  ac- 
tion in  equity  is  necessary,  and  where,  aa 
here,  what  is  sought  is  an  accounting  be- 
tween creditors  and  stodcholders  to  enforce 
a  remedy  given  by  the  Ohio  stotute,  in  which 
suit  it  is  necessary  to  have  a  marshaling  of 
assets,  aud  an  accounting  between  creditors 
and  stockholdera,  and  a  determlnaticm  of 
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the  amount  of  liabiiity,  respectively,  of  each 
individual  stockholder,  such  a  auit,iD  the  ab- 
sence of  the  corporBti<m  itaelf,  and  in  the 
absence  of  all  those  interested  in  the  ac- 
counting, notably  creditors,  over  whom  it 
is  not  showu  that  the  court  can  acquire  ju- 
risdiction, should  not  be  maintained  in  this 
state."  In  Hoiexirth  v.  Lombard,  175  Mass. 
570,  575,  40  L.  R.  A.  301,  56  N.  E.  888,  de- 
cided in  1900,  the  court  says  of  the  obliga- 
tion of  a  stockholder  imposed  by  the  law 
of  a  foreign  state:  "Such  a  right  ought  to 
be  enforceable.  Inasmuch  as  the  nature  of 
it  and  the  method  of  enforcing  it  depend 
upon  the  statute  which  enters  into  the  im- 
plied contract,  we  must  look  to  the  statute 
to  ascertain  its  extent  and  the  manner  of 
enforcing  it.  If  it  is  of  such  a  nature  as  to 
call  for  local  proceedings  in  the  state  where 
the  corporation  is  in  order  to  adjust  equi- 
ties, such  proceedings  must  be  had,  and  it 
cannot  be  made  effectual  without  them. 
Most  of  the  cases  in  which  creditors  of  for- 
eign corporations  have  been  refused  relief 
in  this  commonwealth  have  shown  rights 
which,  under  the  statutes  creating  them, 
could  not  properly  be  enforced  without  pro- 
oeedingB  in  the  foreign  state  whereby  equi- 
ties could  be  adjusted.  In  the  present  case, 
as  tiie  statute  has  been  construed,  it  is  plain 
that  no  actimi  can  be  maintained  against  a 
stockholder  until  after  proceedings  in  a 
eourt  of  Washington  showing  the  instdreney 
<tt  tiie  corporation  and  the  need  of  payment 
to  satisfy  the  claims  of  creditors.  After 
such  proceedings  and  an  adjustment  of  the 
rights  and  liabilities  of  the  eoTporation,  of 
creditors,  and  of  stodcholders,  et^leetioD  can 
be  made  from  stockholders  wherever  they 
are  found."  KirtUy  v.  ffoZmes,  52  L.  R.  A. 
738,  46  C.  C.  A.  lOS.  107  Fed.  1,  was  a  case 
decided  in  the  United  States  circuit  court 
of  appeals  for  the  sixth  circuit,  brought  to 
enforce  the  liability  of  a  resident  of  Ken- 
tucky  who  was  a  stockholder  in  an  Ohio 
corporation.  In  that  case  suit  had  been 
brought  in  Ohio,  and  the  amount  assessable 
upon  each  stodcholder  had  been  determined. 
The  court  says  ( p.  743,  62  L.  R.  A.,  p.  108, 
48  C.  C.  A.,  and  p.  6,  107  Fed.) :  "Is  the 
remedy  aiforded  in  the  courts  of  Ohio  of 
sndi  a  peculiarly  local  nature  that  it  would 
be  inequitable  to  undertake  to  enforce  it  in 
another  jurisdiction  T  Will  such  enforce- 
ment work  a  hardship  and  inflict  an  addi- 
tional burden  upon  foreign  stockholders  t 
It  may  be  admitted  that,  if  such  will  be  the 
effect  of  undertaking  to  enforce  the  liability, 
a  court  of  another  jurisdiction  will  with- 
hold relief.  Fourth  Tfat.  Bank  v.  Franck- 
lyn,  120  U.  S.  747,  30  L.  ed.  826,  7  Sup.  Ct. 
Rep.  767.  In  that  case  Mr.  Justice  Gray,  de- 
livering the  opinion  of  the  court,  said:  'In 
all  the  diversity  of  opinion  in  the  courts  of 
06  L.  R.  A. 


the  different  states  upon  the  question  how 
far  a  liability  imposed  upon  stockholders  in 
a  corporation  by  the  law  of  the  state  which 
creates  it  can  be  pursued  in  a  court  held 
beyond  the  limits  of  that  state,  no  case  has 
been  found  in  which  such  a  liability  has 
been  enforced  by  any  court  without  a  com- 
pliance with  the  conditions  applicable  to  it 
under  the  legislative  acts  and  judicial  deci- 
sions of  the  state  which  creates  the  corpora- 
tion and  imposes  the  liability.  To  hold  that 
it  could  be  enforced  without  such  compli- 
ance would  be  to  subject  stockholders  resid- 
ing out  of  the  state  to  a  greater  burden  thsjl 
dorhestic  stockholders.' "  AuUman'a  Ap- 
peal, 98  Pa.  505,  which  is  an  apparent  ex- 
ception to  this  statement,  is  disapproved  in 
Post  d  Co.  V.  Toledo,  C.  <£  8t.  L.  R.  Co.  144 
Mass.  342,  60  Am.  Rep.  86,  11  N.  E.  540,  but 
may  be  distinguished  from  other  ordinary 
cases  by  the  fact  that  all  the  creditors  a,nd 
all  the  stockholders  of  the  ofH^ratim  were 
residents  of  Pennsylvania. 

Two  cases  have  been  recently  decided  in 
the  circuit  court  of  appeals  for  the  first 
circuit,  the  court  being  differently  consti- 
tuted in  each  ease,  but  both  the  opinimu 
having  been  delivered  by  Judge  Aldrieh,  in 
which  the  oeoessity  for  preliminary  action 
in  the  court  having  jurisdietion  of  the  cor- 
poration is  insisted  on. 

The  case  of  State  2fat.  Bank  v.  Bayward, 
86  Fed.  46,  was  begun  in  the  United  States 
circuit  court  iai  the  district  of  Massachu- 
setts by  a  creditor  of  an  Ohio  corporation 
against  stockfatdders  residents  of  hfossachu- 
aetts.  It  was  dismissed  by  Judge  Holt,  who 
held  that  "a  bill  in  equity  eaanoi  be  main- 
tained by  a  creditor  to  enforce  the  liabili^ 
of  a  stockholder  in  i.  corporatiim  organized 
imder  the  laws  of  another  state;"  quoting 
from  Post  ds  Co.  v.  Toledo,  C.  da  8t.  L.  U. 
Co.  144  Mass.  345,  60  Am.  Rep.  86,  11  N. 
E.  640.  the  words  of  Chief  Justice  Field: 
"This  court  does  not  take  jurisdiction  of  a 
suit  to  enforce  tliis  liability  of  stockholders 
in  a  foreign  corporation,  not  because  it 
would  be  a  suit  to  enforce  a  penalty,  or  a 
suit  opposed  to  the  policy  of  our  laws,  but 
because  it  la  a  suit  against  a  foreign  cor- 
poration, which  involves  the  relation  be- 
tween it  and  its  stockholders,  and  in  which 
complete  justice  tmly  ca&  be  dme  by  Hie 
courts  of  the  jurisdiction  where  the  corpo- 
ration was  created.  .  .  .  If  an  assess- 
ment is  to  be  laid  upon  tlie  members  or 
stockholders,  or  a  contribution  enforced 
from  tiiem,  according  to  the  law  of  the  state 
under  which  the  corporation  is  created,  the 
courts  of  that  state  alone  can  afford  com- 
plete and  effectual  judicial  relief."  The  ease 
came  up  in  the  circuit  court  of  appeals 
{Stale  Jiat.  Bank  v.  SayvMrd,  33  C.  C.  A. 
S64,  63  U.  S.  App.  20,  91  Fi^443},  and 
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was  dedded  January  19,  18B9.  After  citing 
the  decisions  of  the  oourt  of  Ohio  holding 
that  the  obligation  under  the  statute  was 
eontributire,  and  required  an  equitable  ac- 
titm  to  enfOToe  it,  the  court  very  clearly 
demonstrates  the  impossibilify  of  d<ring  jus- 
tice to  the  parties  In  a  oourt  which  has  not 
jurisdiction  of  the  corporation,  and  tmly  of 
a  portion  of  the  stod£h<dder8  and  creditors. 
Amongst  other  things,  the  court  says;  "In 
ibis  case,  with  a  jobider  of  parties  which 
indudes  neither  all  the  creditors,  all  the 
stockliolders,  nor  the  debtor  corporation,  ad- 
ministering this  law  in  another  jurisdiction 
upon  lines  of  comity  or  right,  as  it  may  "be, 
we  ought  not  to  be  expected  to  do  what  the 
state  court,  administering  the  law  of  the 
state  creating  the  liability,  would  not  and 
could  not  fairly  and  equitably  do  in  a 
like  proceeding  with  like  parties.  .  .  . 
Should  this  court,  upon  statutory  grounds, 
on  lines  of  comity,  give  an  extraterritorial 
ranedy  beyond  that  of  the  parent  forum  1 
Should  this  court,  upon  lines  of  equity  or 
comity,  give  to  an  Ohio  creditor  a  remedy 
against  a  Masaaehusetta  sfcodEholder  whidi 
the  Ohio  statute  and  liome  forum  denies  to 
an  Ohio  creditor  under  like  oorcumstances 
against  a  Hassachusette  stockhcdder,  and 
which  it  denies  to  an  Ohio  creditor  against 
an  Ohio  stockholder  under  like  cireum- 
stancesT" 

In  Hale  v.  Uardon,  37  C.  C.  A.  2-10,  95 
Fed.  747,  decided  May  31,  1899,  a  receiver 
especially  appointed  by  a  Minneeota  court 
to  enforce  the  statutory  liability  of  stock- 
holders  is  a  Minnesota  corporation  brought 
an  action  at  law  in  the  Massachusetts  dis- 
trict in  aid  of  an  equity  proceeding  in  the 
corporate  domicil.  A  majority  of  the  court 
sustained  the  action.  In  the  course  of  the 
very  careful  argument  of  the  majority  it  is 
said :  "In  a  recent  cose  in  this  circuit  in- 
volving the  Ohio  statute  {SteUe  Jfat.  Bank 
V.  BayvMTd,  33  C.  C.  A.  664,  63  U.  S.  App. 
20,  91  Fed.  443)  some  observations  were 
made  as  to  what  the  Ohio  statute  contem- 
plated as  to  procedure,  and  what  was  in- 
tended should  be  done  in  the  home  state 
before  liability  under  that  statute  could  be 
enforced  extraterritorially,  without  intimat- 
ing what  would  have  been  d<me  in  that  case 
if  the  joinder  and  aaeertaimnents  contem- 
plated by  such  statute  had  been  made.  Be- 
lief was  denied  therein  for  the  reason  that 
what  was  cmtemplated  as  to  ascertain- 
ments and  jrander  had  not  been  done."  And 
again  (p.  248,  37  C.  C.  A.,  p.  754,  95  Fed.)  : 
"To  enforce  extraterritorially  the  individual 
stockholder  liability  created  by  statute,  and 
to  entitle  the  creditors,  or  the  parties  rep- 
resenting them,  to  judgment,  it  is  incum- 
bent upon  plaintiffs  to  show  that  the  ascer- 
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taimnents  intended  by  the  statute  have  been 
made." 

In  BoitM  V.  Daif,  1S8  Fa.  filS,  82  Am.  St. 
Bop.  811,  48  Atl.  407,  the  snpreme  court  of 
Psnn^lTania  refused  to  entertain  a  suit 
brought  by  several  erediton  oi  a  Colorado 
bank  against  a  single  creditor  residing  in 
Pennsylrania,  because  tiie  corporation  and 
the  other  stodcliolders  were  not  parties.  The 
court  says:  "No  au^ority  has  been  cited 
to  sustain  the  right  to  a  separate  bill  in 
equity,  in  a  foreign  jurisdiction,  by  part  of 
the  creditors  against  part  of  the  stodchold- 
en,  where  the  corporation  is  not  a  party. 
On  the  contrary,  the  trend  of  judicial  (pin- 
ion is  the  other  wl^.  In  CiuMng  t.  Perot, 
175  Fa.  73,  34  L.  B.  A.  7S7,  S2  Am.  St.  Bep. 
835,  S4  Atl.  447,  our  Brvther  Mitchell  points 
out  the  advantage  of  an  action  for  the  bene- 
fit all  creditors,  saying,  'In  this  manner 
the  rig^  of  all  will  be  protected,  and  jus- 
tice be  dene  in  a  single  proceeding,  in  which 
everyone  will  get  what  is  his  due.  But  no 
one  will  be  called  upon  to  pay  nuwe  than 
his  fair  proportion ;  and  the  expense,  delay, 
and  inevitable  occasicmal  injustice  at  sepa- 
rate actions  liy  dUTerent  creditors  against 
different  stodcholden,  with  thdr  attradant 
I^ni  of  resulting  actions  tor  contribution, 
will  be  avoided.  This  is  so  consraant  with 
convenience  and  natural  justice,  as  well  as 
with  our  own  settled  procedure  in  analo- 
gous cases,  that  we  will  not  be  easily  moved 
to  depart  from  it.'" 

The  principle  asserted  by  these  opinions 
is  so  reastHiable  that  further  citati<Hi  of  au- 
thorities seems  to  us  unnecessary. 

The  third  ground  of  the  respondent's  de- 
murrer must  &«  sustained,  and  we  need  not 
discuss  the  other  objections  to  the  bill. 


Frank  £.  DAVIS 

V. 

Elisa  S.  SMITH. 


.B.  I. 


1.  An  Klleaation  of  a  letting  of  prop> 
«rt>-  to  plalBtlff  "aad  faMllr."  and 
of  representations  to  him  "and  his  minor 
child."  an  Infant  (rf  tender  years.  In  an  aetloa 
to  hold  the  landlord  liable  for  the  death  oC 
the  child,  Is  defteUve. 

Note. — As  to  llabllltr  of  landlord  for  Injorles 
to  tenant  or  member  of  his  family,  because  of 
deftictlve  condition  of  premises,  see  also.  In  this 
series,  Hlnes  v.  Wlllcox,  84  L.  R.  A.  824,  and 
note,  41  L.  U.  A.  278 ;  Olson  v.  Scbnlts,  86  U 
B.  A.  780 ;  Ballttm  V.  Ti^lor,  88  L.  B.  A.  248: 
Stillwell  V.  Sooth  LonlsTllle  Land  Co.  62  L.  B. 
A.  32fi ;  Smith  v.  State,  SI  L.  B.  A.  772 ;  Moore 
V.  Parker,  58  L.  B.  A:  778;  McQlnley  v.  Alli- 
ance Trust  Co.  66  L.  R.  A.  884 :  Brad]>  v.  KIsIa, 
62  U  R.  A.  909,  and  the  following  ease  of  Wblts- 
ley  V.  UcLangblln.  ^  ■ 
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a.  Am  »U«v«Uon  of  knowledge  of  the 
defeeUTC  eraAIUom  of  le«M«  *r«»- 
•rtr  tor  wbleh  Hm  landlord  U  woagbt  to  be 
beld  liable,  In  "defendant,  to  wit,  deftndant's 
agent,"  la  defective. 

8.  No  adv«nt»ve  la  aeoorcA  In  u  ac- 
tion to  hold  m,  ppop«rt7'  owmer  liable 
for  Injuries  to  the  tenant'a  cbild  by  aaaamlng 
a  oootraet  with  tti9  Injured  peraon,  ilnee  tbe 
llablUly  of  the  propertj  owner  la  sreater  to 
&  atranger  than  to  the  tenant  or  hit  famlljr. 

4.  A  landlord  U  not  liable  for  the  dam- 
a«ea  reanltlnv  to  the  tenant  or  a  mem- 
ber of  bis  family  through  ilekneaa  caused  by 
breach  of  hla  covenant  to  repair,  either  In 
tort  or  upon  the  contract. 

6.  An  allegation  of  hnowlcdse  br  the 
atfent  of  the  owner  of  a  honae  of  a 
defective  condition  of  the  premtaes  when 
leaaed  to  a  tenant  la  not  anffldent  to  charge 
the  owner  with  actual  knowledge  of  aaeh  de- 
fect. In  an  action  to  hold  blm  liable  for  fraud- 
ulent concealment  of  tbe  detecta,  U  the  rela- 
tion of  tbe  agent  to  the  owner  la  not  set  out. 

d.  An  allearatlon  that  a  death  from 
diphtheria  had  iMenrred  In  a  honae 
la  not  an  all^tlon  that  tbe  house  waa  in- 
fected with  that  disease  at  the  time  It  was 
let  to  tme  wbo  has  brongbt  an  actlcm  for  tbe 
death  of  hla  child  from  sach  disease  anhse- 
qaent  to  his  taking  poasesslMi  of  the  prop- 
erty. 

T.  A  tenant  who  talcea  poaaeaaion  of 
propertT  vn  which  the  dralnavc  la 

•topved  so  that  fonl.  ntoloaa,  and  no- 
wholesome  odors  nlat  baa  no  right  to  con- 
tinue bis  possession,  thereby  exposing  bis 
family  to  the  dangerons  condition,  and  then 
hold  tbe  property  owner  liable  for  sickness  or 
death  which  may  result  from  exposure,  on 
the  ground  that  be  bad  concealed  the  detec- 
tlTe  condition  of  tbe  premises. 

(April  8.  1904.) 

I 

ON  DEMUKRKR  to  the  declaration  in  an 
acticm  brought  to  hold  defendant  liable 
for  the  ^ath  of  plaintiff's  child,  which  waa 
allq;ed  to  have  resulted  from  defendant's 
wrongful  act.  Stistained. 

The  facts  are  stated  in  the  opinion. 
Mr.  Robert  W.  Bnrbask,  for  defend- 
ant, in  support  of  demurrer: 

Upon  the  letting,  the  premises  passed  out 
of  the  possession  and  control  of  the  defend- 
ant; and  there  being  no  invitation,  express 
or  implied,  from  the  defendant  to  the  de- 
ceased, to  enter  and  oonipy  the  premises; 
and  there  being  no  fraud  or  concealment ; 
and  the  premises  not  being  imminently 
dangerous, — there  appears  no  other  obliga- 
tion on  the  part  of  the  plaintiff  to  the  de- 
ceased upon  which  the  deceased,  if  living, 
could  have  maintained  this  action  against 
the  defendant. 

McCaffrey  v.  Moaaberg  d  O.  Mfg.  Co.  23 
R.  I.  381.  6&  L.  R.  A.  822,  91  Am.  St.  Bep. 
637,  60  Atl.  OSl. 

The  position  of  the  deceased  as  a  mem- 
ber of  the  plaintiff's  famllj  is  in  no  way 
raperior  to  that  at  tiie  plaintiff  as  tenant. 
«6  L.R.  A. 


Taylor,  Land.  &  T.  «th  ed.  S  175;  floice  t. 
Bunking,  135  Mass.  380,  46  Am.  Rep.  471. 

If  the  landlord  had  not  agreed  to  repair 
there  was  no  duty  to  do  so. 

Whitehead  v.  Comatoek,  25  ».  I.  423,  5ft 
Atl.  446. 

If  the  landlord  had  agreed  to  repair  she 
is  not  liable  in  tort  for  personal  injuries 
from  the  want  of  repair. 

McAdam,  Land.  &  T.  p.  438;  18  Am.  k 
Eng.  Enc  Law,  2d  ed.  p.  234 ;  Thompaon  v. 
Clemen*,  96  Md.  196,  60  L.  R.  A.  580,  53 
Atl.  919;  Schick  v.  Fleiaohhauer,  20  App. 
Div.  210,  40  N.  Y.  Supp.  962;  Tuttle  v. 
George  B.  Gilbert  Mfg.  Go.  145  Mass.  169, 
13  N.  E.  465. 

If  in  any  way  the  language  of  this  count 
could  be  so  construed  as  to  indicate  that  the 
defects  in  the  drainage  and  plumbing  exist- 
ed at  the  time  of  letting,  the  landlord  is 
not  liable  for  a  nuisance  existing  on  the 
premises  at  the  time  when  the  letting  was 
made,  nor  for  the  defects  therein. 

Wood,  Land.  AT.  S  539;  Taylor,  Land. 
k  T.  9th  ed.  S  175a;  Towne  v.  Thompaon,  6S 
N.  H.  317,  46  L.  R.  A.  748,  44  Atl.  492; 
Blake  v.  Banoua,  25  111.  App.  486;  Co«Iso» 
V.  Whiting,  12  Daly,  408;  Bertie  v.  Flagg^ 
161  Mass.  504,  37  N.  E.  572;  O'Brien  T. 
Oapwell,  59  Barb.  407 ;  Jaffe  t.  Barteau,  56 
N.  Y.  398,  16  Am.  Rep.  438;  Wataon  t. 
Moulton,  100  HI.  App.  560. 

If  there  had  been  any  obligation  to  repair 
under  an  ugreemwit  to  keep  the  premises 
in  repair  during  the  occupaneyj  a  notice  tqr 
the  tenant  to  the  landlord  of  tbe  need  ot 
repairs  would  have  been  necessary  to  place 
the  landlord  in  default  for  not  repairing  in 
any  event. 

18  Am.  ft  Eng.  Enc.  law,  2d  ed.  p.  229. 

Wfthtmt  special  agreement  on  the  part  (rf 
the  defendant  landlord  with  the  deceased 
child  to  ^at  effect,  it  waa  not  her  duty  to 
keep  the  rented  premises  in  repair. 

Whitehead  t.  Ooinsloeib,  26  B.  I.  428,  6» 
Atl.  446. 

Even  had  there  been  privity  between  the 
defendant  and  the  deceased,  passive  con- 
cealment of  the  all^^d  condition  of  the 
plumbing  and  drains  would  not  be  sufficient 
to  make  the  defendant  liable. 

Toume  v.  Thompaon,  68  N.  H.  317,  48  L. 
R.  A.  748,  44  Atl.  492;  Bertie  v.  Flagg,  161 
Mass.  504,  37  N.  £.  572;  Blake  v.  Banoua, 
25  111.  App.  486;  Ooulson  t.  Whittng,  12 
Daly,  408. 

Mr.  WllllMi  K.  P.  Boww,  for  plain- 
tiff, contra; 

Tbe  ease  at  bar  is  within  the  exceptions 
mentioned  in  Bertie  v.  Flagg,  161  Mass. 
504,  37  K.  E.  672,  and  Whitehead  v.  Otm- 
stook,  25  R.  I.  425,  56  Atl.  446. 

Trespaas  on  the  case  lies  for 1^  breaeb 
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ol  an  existing  duty,  or  tbe  nonobserrance 
of  an  existing  obligation. 

Paolino  v.  MoKeiidall,  24  R.  I.  432,  60  L. 
B.  A.  133,  »6  Ain.  St.  Rep.  736,  53  Atl.  268. 

An  action  oC  tort,  as  for  negligence,  for 
the  injuries,  lies  when  the  landlord  under- 
takes to  make  the  repairs,  and  permits  the 
work  to  be  done  in  a  negligent  manner. 

18  Am.  &  Eng.  Eoc.  Law,  2d  ed.  pp.  231, 
234. 

A  privy  has  been  held  to  be  a  nuisance 
per  at  on  acoount  of  the  manner  in  whic^ 
it  was  kept. 

ifauffh:s  Appeal,  102  Pa.  42,  48  Am.  Rep. 
193;  Com.  v.  Yost,  II  Pa.  Super.  Ct.  323: 
Harrington  r.  Providcnoe,  20  R.  I.  283,  38 
L.  R.  A.  305,  38  Atl.  1. 

Any  act,  omiesion,  or  nee  of  property 
which  results  in  polluting  the  atmosphere 
with  noxious  or  offensive  ^fluvla,  gases, 
stenches,  or  vapors,  thereby  producing  ma- 
terial physical  discomfort  and  annoyance  to 
those  residing  in  the  vicinity,  or  injury  to 
their  health  or  property,  is  a  nuisance. 

21  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  693; 
Aldrxoh  V.  Hoipard,  8  R.  I.  246;  Nelson  v. 
Liverpool  Brewery  Co.  L.  R.  2  C.  P.  Div. 
311;  Payne  v.  Rogers,  2  H.  Bl.  350;  Husaetl 
V.  Shenton,  2  Gale  &,  D.  573;  Lowell  v. 
Spauldin^f,  4  Cush.  277,  50  Am.  Dec.  776; 
Whalen  t.  Olouceater,  4  Hun,  24;  Benson 
V.  Suarez,  43  Barb.  408;  Burdick  v.  Chea- 
die,  26  Ohio  St.  393.  20  Am.  Rep.  767 ;  Jes- 
aen  t.  Stceigert,  00  Cal.  182,  4  Pac.  1188; 
Jotfoe  V.  Martin,. \6  R.  I.  658,  10  Atl.  620; 
ffeiwon  V.  Beekwith,  20  R.  I.  165,  38  L.  R. 
A.  716.  78  Am.  fit.  Rep.  847,  37  Atl.  702. 

Tbe  lessor's  general  covenant  to  r^iair  re- 
quires him  to  put  and  keep  the  premises  in 
good  repair. 

l^ylor.  Land.  £  T.  0th  ed.  S  330;  Bcott  T. 
BimoM,  64  S.  H.  420. 

The  landlord,  on  his  Cailure  to  disclose 
concealed  defects  in  the  demised  premises, 
is  liable  for  injuries  to  tbe  family  or  guests 
of  the  tenant,  as  well  as  for  injuries  direct- 
ly to  the  tenant. 

Edwards  v.  New  York  <£  H.  R.  Co.  98  N. 
Y.  249,  .50  Am.  Rep.  653;  Stenberg  v.  Will- 
BOX,  96  Tenn.  163,  34  L.  R.  A.  616,  33  S.  W. 
917;  Anderson  V.  Hayes,  101  Wis.  538,  70 
Am.  St.  Rep.  930,  77  N.  W.  891 ;  Pardey  v. 
American  Ship  Windlass  Co.  20  R.  I.  147, 
78  Am.  St.  Rep.  844,  37  Atl.  706. 

A  third  person  may  sue  upon  a  parol 
contract  made  for  his  benefit. 

Urquhart  v.  Brayton,  12  R.  L  169;  Wood 
V.  Morinrty.  15  R.  1.  618,  9  Atl.  427 ;  ifun- 
Toe  V,  Providence  Pertnanent  Firemen's  Re- 
lief Aaso.  19  R.  I.  363,  34  Atl.  149;  Kehoe  v. 
Patton,  23  R.  I.  360,  50  Atl.  655;  IVoon- 
toeket  Rubber  Co.  t.  Bauigain,  21  R.  I.  147, 
42  Atl.  512. 
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The  lessor  is  liable  for  not  disclosing  that 
the  premises  were  infected  with  smallpox. 

.tfinor  V.  Sharon,  112  Mass.  477,  17  Am. 
Rep.  122;  Wallace  v.  Lent,  1  Daly,  481. 

A  fraudulent  concealment  by  the  lessor, 
at  the  time  of  the  making  of  the  lease,  of 
the  dangerous  condition  of  the  drains  on  the 
premises,  of  which  he  was  aware,  and  of 
which  the  lessee  was  not  wheal  entering  on 
tbe  premises,  is  a  good  defense  to  an  aed<m 
for  rent. 

Crump  V.  Morrell,  12  Phila.  249. 

A  landlord  is  liable  for  a  fraudulent  mis- 
statement  to  the  tenant  as  to  plumbing. 

Blake  v.  Ranous,  25  III.  App.  486;  18  Am. 
&.  Eng.  Enc.  Law,  2d  ed.  p.  224. 

Nol^ce  to,  or  knowledge  of,  the  agent  is 
notice  to  or  knowledge  of  the  landlord. 

Dollard  V.  Roberta,  130  N.  Y.  269,  14  L. 
R.  A.  238,  29  N.  E.  104;  Martin  v.  Rich- 
ards, 156  Mass.  381,  29  K.  E.  591;  1  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  1144. 

If  the  defendant's  want  of  knowledge  were 
the  result  of  her  own  n^ligence,  knowledge 
would  he  imputed  to  her. 

Thum  Bros.  v.  Rhodes,  12  Colo.  App.  245, 
55  Pac.  264;  Willcox  v.  Mines,  100  Tenn. 
538,  41  L.  R.  A.  278,  60  Am.  St.  Rep.  770, 
46  S.  W.  297,  96  Tenn.  148,  34  L.  R.  A. 
824,  54  Am.  St.  Rep.  823,  33  S.  W.  914; 
Hale,  Torts,  S  169;  Hunt  v.  Barker,  22  R. 
[.  18,  84  Am.  St.  Rep.  812.  46  AU.  40. 

Defendant's  Diligence  set  up  a  chain  of 
causation  which  produced  an  enfeebled 
condititm..  diphtheria,  and  the  drath  of 
plaintiff's  child  without  tbe  intervention 
of  any  independent,  responsible,  personal 
igency  between  the  negligent  act  and  the 
damage  ctHnplained  of.  This  is  enou^. 

McOough  V.  Bates,  21  R.  I.  213,  42  Atl. 
873;  Stone  r.  Pendletoti,  21  R.  L  332,  43 
Atl.  643. 

Douglas,  J.,  delivered  tbe  opinicm  of  the 
court: 

This  action  is  brought  under  the  provi- 
sions of  Gen.  Laws  1896,  chap.  233,  8  ^4, 
which  provides  that,  "whenever  the  death  of 
a  person  shall  be  caused  by  the  wrtmgful 
ict,  neglect,  or  default  of  another,  and  the 
ict,  neglect,  or  default  is  such  as  would, 
if  death  ha<l  not  ensued,  have  entitled  the 
party  injured  to  maintain  an  action  and  re* 
cover  damages  in  respect  thereof,  then,  and 
in  every  such  ease,  the  person  who,  or  the 
corporation  which,  would  have-  been  liable 
if  death  had  not  ensued,  shall  be  liable  to 
\n  action  for  damages,"  etc  Tbe  plaintiff 
is  the  father  and  the  sole  beneficiary  ci 
George  L.  Davis,  whose  death,  while  an  in- 
fant, he  sll^[es  was  caused  by  the  failure 
of  the  defendant  to  repair  the  drnhu  in  a 
dwvllii^  house  where  tiie  deposed  reaidBd. 
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The  case  is  certified  to  this  division  on  sub- 
stantial demurrer  to  the  declaratitm. 

The  declaration  is  in  two  counts.  The 
first  alk^B  that  the  defendant,  being  the 
owner  of  a  certain  dwelling  house,  leased 
the  lower  tenement  therein  to  "the  plain- 
tiff and  his  family  for  the  habitation  of  said 
lower  tenement  and  the  appurtenances 
thereof  by  said  plaintiff  and  said  plaintiff's 
family  as  tenanta  from  month  to  month;" 
that  the  defendant  agreed  to  keep  the  prem- 
ises in  repair,  and~\hereup(Hi  it  became  h»r 
duty  to  do  bo;  that  she  neglected  this  duty 
by  Buffering  a  water-eloaet  and  its  appur- 
tenances to  be  out  of  repair,  foul,  and  stop- 
ped up,  emitting  gBses  and  odors  prejudicial 
to  life  and  bealtii  ot  the  plaintiff  and  his 
family;  that  the  "said  defendant,  to  wit, 
the  agent  of  said  defendant,"  knew,  or 'by 
tbeenrciseof  due  care  ought  tohavfrknown, 
ct  the  condition  of  the  closet,  etc.;  that  the 
said  ehild,  while  occupying  the  premises, 
was  injured  the  odor  and  gases  emitted 
by  the  water-eloBet,  and  became  sick,  and 
thereby  contracted  diphtdieria,  of  which  he 
died.  The  second  count  avers  a  similar  let- 
ting to  "plaintiff  and  his  family;"  that  tiie 
water-closet  and  drains  were  old,  unsafe, 
out  of  repair,  and  the  dangerous  oondititm 
of  them  was  known  to  the  defendant,  to  wit, 
defendant's  agent;  that  "the  said  defend- 
ant, to  wit)  said  agent,"  knew  that  a  ehild 
liad  previously  died  in  said  tenement  by  rea- 
son of  said  dangerous  oondition;  that  tiie 
plaintiff  and  his  deceased  child  entered  upon 
the  premises  not  knowing  its  dangerous  eon- 
■dition,  and  the  plaintiff  and  his  ehild  could 
not  1^  due  care  ascertain  such  condition; 
that  ^is  condition  was  not  patent  or  ascer- 
tainable by  examination  and  inquiry;  that 
the  defendant  owed  to  tbe  plaintiff  and  his 
child  the  duty  of  informing  them  of  this 
•etmditim;  that  the  defendant,  disr^arding 
this  duty,  falsely  represented  to  the  plain- 
tiff and  to  his  minor  diild  tiiat  said  prem- 
ises were  in  good  oonditlcm,  whereby  the 
plaintiff  and  his  child  were  induced  to  enter 
and  occupy  said  premises ;  that  by  exposure 
to  the  odors  and  gases  emitted  from  the  de- 
fective water-doset  and  drains  the  child  be- 
came side,  and  in  a  condition  to  contract 
disease,  and  did  contract  diphtheria  and 
died.  There  are  several  obvious  defects  of 
form  in  both  these  counts  which  would  re- 
•quire  amendment  before  a  defendant  could 
intelligently  plead  to  them.  The  letting  set 
forth  in  both  counts  is  to  "the  plaintiff  and 
his  family,"  and  the  representations  set  out 
in  the  second  count  are  to  the  plaintiff  and 
his  minor  child,  an  infant  "of  tender  years." 
The  absurdity  of  such  allegations  is  an  em- 
barrassment when  we  take  them  up  for  seri- 
ous consideration.  -  Does  the  pleader  expect 
to  prove,  as  he  has  alleged,  that  the  plaintiff 
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and  his  family — ^presumably  his  wife  and 
children — ^todc  a  jtdnt  verbal  lease  of  this 
tenement,  and  that  the  landlord  negotiated 
with  and  made  Te[nresentations  and  prom- 
ises to  a  child  of  tender  yearB,  who  had  no 
legal  capacity  to  enter  into  a  contract  or  to 
understand  the  eonditi(m8  which  were  under 
diaeusBum  t  But,  aside  from  the  remarkable 
character  of  the  allegatim,  the  word  "fam- 
ily" is  too  indefinite  to  describe  a  party  to 
a  contract.  The  mily  proper  way  to  set  <wt 
the  parties  to  a  contract  is  1^  their  names, 
and  the  child  is  not  named  as  a  tenant.  For 
all  that  appears  in  the  first  count,  he  may 
not  have  been  bom  when  the  lease  was  made. 
The  repeated  alle|[atiott  that  "the  defend- 
ant, to  wit,  the  defendant's  agent,"  knew,  or 
ought  to  have  known,  is  not  a  sufficient  alle- 
gation for  any  purpose.  If  the  relation  be- 
tween principal  and  agent  was  such  that  ac- 
tual knowledge  the  agent  would  be  im- 
puted 1^  law  to  the  principal,  such  relation 
should  be  set  out,  or  knowledge  should  be  al- 
lied in  the  principal,  and  no  mention  made 
of  the  agent.  Some  of  these  defects  of  plead- 
ing may  be  cured  by  amendmmt,  and  the 
points  raised  by  the  demurrers  and  ugned 
by  counsel,  which  go  to  tiie  substance  of  the 
case,  may  be  ctHiaidered. 

The  demurrer  to  tiie  first  coimt  raiBCB  the 
question  whether  a  landlord  who  has  agreed 
with  his  tenant  to  make  repairs  is  liable  in 
tort  to  a  member  of  the  tenant's  family  who 
receives  pers(Hul  injuries  tram  the  land- 
lord's neglect  to  repair.  The  plaintiff's 
counsel  seems  to  think  Uiat  by  assuming  the 
lease  to  liave  been  made  to  the  injured  par^ 
srone  advantage  is  secured,  whereas  the  con- 
trary is  true.  Taylor,  Land,  ft  T.  SS  176, 
nsa;  Perez  v.  Rabaud,  76  Tex.  191,  193,  7 
L.  R.  A.  620,  13  S.  W.  177.  The  liabilities 
of  a  landlord  to  a  stranger  do  not  arise  from 
contract,  and  are  greater  than  those  whidi 
he  assumes  to  a  tenant  and  members  of  tito 
tenant's  family.  ' 

The  courts  very  generally  hold  that  the 
tenant  and  his  wife,  children,  servants,  and 
guests  cannot  sue  in  tort  for  breach  of  the 
landlord's  covenant  to  repair.  Strangers 
in  certain  cases  may  do  so,  but  the  tenant's 
remedy  is  only  on  the  contract.  In  Tuttt9 
v.  George  B.  Gilbert  Mfg.  Co.  14S  Mass.  169, 
174,  13  N.  E.  466,  the  court  says:  "The  ac- 
tion of  tort  has  for  its  foundation  the  neg- 
ligence of  the  defendant,  and  this  means 
more  than  a  mere  breach  of  a  prtnnise.  .  .  . 
As  a  general  rule,  there  must  be  some  ac- 
tive negligence  or  miafeaaance  to  support 
tort.  There  must  be  Bome  breach  of  duty 
distinct  from  breach  of  contract."  And 
again :  "We  do  not  see  how  the  cases  would 
differ  in  principle  if  an  action  were 
brought  against  a  third  person  who  had  con- 
tracted to  repair  the  stable  fioor  juid  had  un- 
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reasonably  delayed  in  performing  his  con- 
tract." Thompson  v.  Clemens,  96  Md.  196, 
60  L.  R.  A.  580,  53  Atl.  919,  was  brought 
by  the  wife  ol  a  tenant  to  recover  damages 
for  personal  injuries  auBtained  by  falling 
through  the  floor  of  a  porch  attached  to  a 
house  rented  by  her  husband.  The  declara~ 
tion  alleged  that  the  defenduit  had  prom- 
ised "to  keep  and  maintain  the  premises  in 
good,  safe,  and  perfect  condition."  The 
court  hold  that^  whether  the  action  he  eat 
contractu  by  the  tenant  himself,  or  ew  de- 
licto by  a  stranger  to  the  contract,  the  rule 
of  damages  for  injury  caused  by  mere  breach 
of  the  contract  is  the  same,  and  does  not  in- 
clude damages  for  personal  injuries.  "We 
have  no  doubt,"  says  the  court  (p.  207,  98 
Md.,  p.  o83,  60  L.  R.  A.,  and  p.  921,  53 
Atl.),  "that  no  action,  either  in  contract  or 
in  tort,  by  a  tenant,  or  one  of  his  family, 
against  a  landlord  to  recover  damages  for 
persraul  injuries,  should  be  sustained  mere- 
ly because  the  latter  has  been  guil^  of  a 
bVeach  of  contract  to  make  neeeasaiy  repairs 
in  the  premises  demised.  It  is  not  denied 
by  counsel  .  .  .  that  such  damages  are 
too  remote,  and  not  in  ccmtanplatiini  of  the 
parties,  to  be  recovered  in  an  aetim  ea  oon- 
traetUf  and  to  permit  a  recovery  for  sudi 
damages  based  on  the  contract  simply  be- 
cause it  is  in  form  an  action  of  tort  would 
be  making  a  distinction  that  could  not  be 
justified  by  reason  or  authority."  SoJUoh 
T.  Fleiaehhauer,  2fi  App.  Dir.  210,  48  X.  T. 
Snpp.  962,  holds  that  no  duty  to  repair 
rests  upon  a  landlord  except  what  is  created 
1^  agreement;  t^t  the  measure  of  damages 
is  the  expense  of  dc^ng  the  work  which  the 
landlord  agreed  to  do,  but  did  not.  "A  con- 
tract to  repair  does  not  contemplate,  as 
damages  for  failure  to  keep  it,  that  any  lia- 
bility for  personal  injuries  shall  grow  out 
of  the  defective  ctmdition  of  the  premises; 
iK^eause  the  duty  of  the  tenant,  if  the  land- 
l<»:d  fails  to  keep  his  contract  to  repair,  is 
to  perform  the  work  himself  and  recover  the 
cost  in  an  action  for  that  purpose,  or  upon 
a  counterclaim  in  an  action  for  the  rent,  or, 
if  the  premises  are  made  untenantable  by  rea- 
son of  the  breach  of  the  contract,  the  ten- 
ant may  move  out  and  defend  in  an  action 
for  Uie  rent  as  upon  an  eviction.  .  .  . 
The  tenant  is  not  at  llber^,  if  the  landlord 
fails  to  keep  his  contract  to  repair  the  prem- 
ises, to  permit  them  to  remain  in  an  unsafe 
condition,  and  to  stay  there  at  the  risk  of 
receiving  injury  on  account  of  the  defects  in 
the  premises,  and  then  recover  as  for  negli- 
gence for  any  injuries  that  he  may  suffer. 
Where  the  sole  relation  between  two  parties 
is  ccmtractual  in  its  nature,  a  breach  of  the 
contract  does  not  usuaUy  create  a  liability 
as  for  negligence.  In  such  a  case  the  lia- 
btliiy  of  one  of  the  parties  to  the  other  be- 
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cause  of  negligence  is  based  either  on  the 
breach  of  some  duty  which  is  implied  as  the 
result  of  entering  into  the  contractual  re- 
latirai,  or  from  the  improper  manner  of  do- 
ing bome  act  if^idi  Uie  contract  provided 
for;  hut  the  mere  violation  of  a  ctmtract, 
where  there  is  no  general  duty,  is  not  the 
subject  of  an  action  of  tort.  Oourtent^  v. 
EarJe,  10  C.  B.  83."  In  Collins  v.  Karatop- 
shy,  36  Ark.  316,  it  was  held  that  damages 
sustained  by  a  lessee  in  the  death  of  a  mem- 
ber of  his  family  from  the  lessor's  n^eet 
to  repair  and  improve  the  premises  as  ocm- 
tracted  in  the  lease  are  too  remote.  The 
same  is  held  of.  injuries  from  falling  into  a 
cistern  which  the  landlord  had  promised  to 
repair.  Hamilton  v.  Feary,  8  Ind.  App. 
615,  52  Am.  St.  Rep.  486,  35  N.  E.  48.  Spell, 
man  v.  Bannigan,  36  Hun,  174,  was  a  case 
where  the  plaintiff  was  injured  by  the  fall- 
ing of  stairs  which  the  landlord  had  agreed 
to  repair,  and  the  same  principle  was  fol- 
lowed. Tba  New  York  cases,  as  well  as 
others,  are  etnnmented  upon  in  Banden  t. 
Smith,  5  Misc.  1,  26  N.  Y.  Supp.  126,  and 
the  dioium  of  Judge  Earl  in  Bdward*  t. 
New  Yorb  d  H.  R.  Co.  98  N.  Y.  248.  SO  Am. 
Sep.  660,  that)  **if  a  landlord  lets  premises, 
and  agrees  to  keep  lAem  in  repair,  and  ha 
foils  to  do  so,  in  consequence  ai  wMck  any- 
one lawfully  upon  the  premises  suffers  in- 
jury, he  is  respcmsible  for  his  oini  negli- 
gence to  the  party  injured,"  is  said  to  be 
contrary  to  sound  reason  and  the  whole  oar- 
rent  of  authority  in  New  Yoric  and  else- 
where. The  later  case  of  Jftller  t.  JUnaJdo, 
21  Misc.  470,  47  N.  Y.  Supp.  686,  was  an  ac- 
tion brought  by  a  minor  diild  who  was  In- 
jured by  tlie  fall  upon  him  4rf  a  pwtion  of 
^e  ceiling  in  apartments  in  wfai^  he  lived 
with  his  parents,  tenants  (rf  the  defendants, 
under  a  monthly  lease,  and  tiie  ground  of 
the  action  was  the  defendants'  neglect  to  re- 
pair after  they  had  promised  to  do  so.  The 
court  says:  **Assuming,  however,  that  the 
promise  was  enforceable,  and  that  the  in- 
dividual who  made  it  .  .  .  had  authw- 
ity  to  bind  the  defendants,  still  the  recovery 
may  not  be  supported."  And  the  grounds 
assigned  for  the  decision  are  that  the  rig^t 
to  require  r^irs  is  founded  on  contract 
alone,  and  that  only  snch  damages  can  be 
recovered  from  a  breach  of  it  as  could  be 
recovered  from  any  contractor  who  fails  to 
perform  his  work.  The  dictum  of  Judge 
Karl  is  disapproved  in  Edwarda  v.  Veip 
York  dH.R.Oo. 

The  plaintiff  dies  Paolino  v.  McKatdaU, 
24  R.  I.  432,  61)  L.  R.  A.  133,  96  Am.  St. 
Rep.  736,  63  Atl.  268,  as  supporting  his 
right  to  sue  in  case  for  breach  of  the  agree- 
ment to  repair.  The  words  of  the  opinion 
to  which  he  refers  are  (p.  435,  24  R.  I.,  p. 
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and  p.  269,  63  Atl.) :  "The  basis  ot  a  cause 
of  action  iar  injury  to  a  person  by  reason  of 
n^ligenee  or  want  of  due  care  is  tiie  breaiA 
of  some  duty  or  tlie  nonobeervance  of  smne 
obligation  that  the  defendant  is  under  to  the 
plaintiff."  This  is  very  different  &om  say- 
ing that  an  aotim  of  tort  lies  for  tbB  breach 
of  me's  dntgr  to  keep  his  premise  or  his  ob- 
ligation to  pay  his  debts.  The  tezt-botdc 
vhidt  he  cites  to  the  same  point — 18  Am.  & 
Eng.  Ene.  Law,  p.  231— 4iolds  that  "an  ac- 
tion of  tort  will  not  lie  for  the  total  failure 
of  the  landlord  to  repair  aeoording  to  his 
agreement"  The  cases  which  he  cites  to 
show  l^e  landlord's  liabQity  for  damages 
rajiaed  by  a  nuisanoe  on  the  leased  premises 
relate  to  his  liability  to  strangers  who  have 
not  the  power,  as  ttie  tenant  has,  to  abate 
the  nnisance  at  tibe  landlord's  expense.  2 
McAdam,  Land,  ft  T.  p.  1247.  Jfoore  t. 
Steljea,  00  Fed.  518,  where  it  was  held  that 
a  child  of  the  tenant  might  recover  against 
the  landlord  for  injuries  occasioned  by  a 
falling  ceiling,  is  the  mly  case  we  have 
found  which  imposes  on  the  landlord  such  a 
liability  to  members  of  the  tenant's  fomily, 
or  to  persons  on  the  premises  by  invitation 
of  the  tenant.  The  opinion  is  based  upon  a 
paragraph  in  Wood,  Land,  ft  T.  736,  which 
relates  to  a  landlord's  lifll>Uity  to  third  per- 
sona. The  leuned  court  evidently  over- 
looked the  distinctimi  which  alt  the  author- 
ities make.  The  case  of  Joyce  v.  Martin, 
15  R.  I.  568,  10  Atl.  620,  was  a  suit  by  a 
stranger  against  the  owner  <rf  a  wharf  used 
the  public.  See  opinion  in  Henson  v. 
BeehwiiX,  20  R.  I.  187,  38  L.  R.  A.  716,  78 
Am.  St.  Bep.  847,  37  Atl.  702.  BaUUm 
Tai/lor,  20  R.  I.  279,  39  L.  K.  A.  246,  38  Atl. 
980,  was  an  'action  on  the  ease  for  the 
negligence  of  the  landlord  in  managing  a 
beating  apparatus  whidi  he  retained  con- 
trol of,  whereby  his  tenant  was  injured.  It 
is  held  in  Scott  v.  Simons,  64  N.  H.  420, 
that  a  landlord  is  liable  to  a  tenant  or  a 
stranger  for  negligaice  in  constructing  a 
drain;  but  it  is  also  held  that  sudi  n«gU- 
gence  must  be  positive  and  actual.  The  case 
was  sent  hack  for  a  new  trial  to  ascertain 
the  facts,  both  in  regard  to  negligence  of  the 
landlord  and  contributory  negligence  of  the 
tenant.  The  opinicm  is  not  in  point  here. 
As  the  first  count  in  the  plaintiff's  declara- 
ti<m  is  framed  in  tort,  it  states  no  cause  of 
action,  and  the  demurrer  to  it  must  be  sus- 
tained. 

The  second  count  is  based  upon  the  claim 
that  the  defendant  has  committed  a  wrong, 
independent  of  her  breach  of  contract,  which 
makes  her  liable  for  the  death  of  the  child. 
The  law  on  thiB  subject  is  laid  down  with 
substanlial  uniformity  by  the  authorities. 
Mr.  l^ylor  says  (Taylor,  Lsjid.  A  T.  5 
175a) :  "As  the  lessor  does  not  warrant 
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tiie  ocmdition  of  the  prenuses,  and  the  ten- 
ant, because  he  can  inspect  them,  assumes 
the  risk  of  their  condition,  tar  any  injury 
suffered  1^  him  during  his  oeeapanqy  on  ac- 
count of  their  defective  condititm,  or  even 
faulty  construction,  the  tnuunt  cannot  make 
the  lessor  answerable  anless  tiiere  was  mis- 
representatfam,  active  concealment,  or,  per- 
haps, total  inalnlity  aa  the  tenant's  part  to 
discover  the  defect  before  entry."  In  Wood, 
Land,  ft  T.  p.  921,  it  is  said:  **To  the  ten- 
ant the  landlord  is  not  liable  for  a  nuisanoe 
existing  on  the  premises  at  the  time  when 
the  lease  was  made,  nor  for  deftets  therein, 
unless  the  defect  is  latent,  and  ilie  land- 
lord has  been  guilty  oi  fraud  or  actual  ctm- 
oealmcnt  or  deceit  in  the  letting."  If  one 
knowingly  lets  premises  infected  with  a 
contagious  dlsmse,  and  fails  to  inform  the 
tenant  thereof,  he  is  liable  for  injury  re- 
sulting tberefrcmi.  18  Am.  ft  'Bag.  Ene. 
Law,  p.  224,  Citing  Minor  v.  igAoron,  112 
Mass.  477,  17  Am.  Rep.  122;  Cvtter  v.  Ham- 
len,  147  Kass.  471,  1  L.  R.  A.  429,  18  X.  E. 
397;  Cesar  v.  Karvtt,  60  N.  Y.  229,  19  Am. 
Bep.  164;  Snyder  v.  Oorden,  46  Hun,  638; 
Span  T.  Eljfj  8  Hun,  256.  The  landlord,  on 
his  failure  to  disclose  oimoealed  defects  in 
the  demised  premises,  is  lial>Ie  for  injuries 
to  the  fiunily  or  guests  of  the  traiant,  aa 
well  as  for  injuries  directly  to  the  tenant. 

18  Am.  ft  Eng.  Enc.  Law,  p.  224,  Citing  Ed- 
wards V,  New  York  d  E.  R.  Co.  98  N.  Y. 
249,  SO  Am.  Rep.  059;  Stenberg  v.  Wiltcoa, 
96  Tenn.  163,  34  L.  E.  A.  816,  33  S.  W.  917 ; 
Anderson  v.  ffoyes.  101  Wis.  638,  70  Am. 
St.  Rep.  930,  77  N.  W.  891.  See  also  Wal- 
lace V.  Lent,  1  Daly,  481 ;  Blaka  v.  Ranoua, 
26  111.  App.  486;  Capen  v.  Hall,  21  R.  1. 
364,  43  Atl.  847;  Whitehead  r.  Comston^, 
26  R.  I.  423,  428,  66  Atl.  446.  If,  in  the 
case  at  bar,  the  defendant  had  known  that 
the  premises  were  infected  with  the  germs 
of  <!ipbtheria,  and  had  concealed  that  fact 
from  the  plaintiff,  and  the  child,  immediate- 
ly upon  entering  the  house,  had  contracted 
the  disease,  no  doubt  the  defendant  would 
be  liable  in  damages.  Snyder  v.  Qorden,  46 
Hun,  538;  Cesar  v.  Kamtz,  60  N.  Y.  229, 

19  Am.  Rep.  164.  So,  also,  if  the  defendMit 
liad  known  that  the  drains  were  In  a  danger- 
ous ctmdition,  and  liable,  by  ordinary  use, 
to  bec(Hne  a  source  of  disease  before  the  ten- 
ants could  discover  that  they  were  out  of 
order.  The  defendant  does  not  deny  that 
in  such  a  case  she  would  he  responsible,  but 
demurs  because  she  says  no  such  case  is 
stated.  As  we  have  seen  above,  the  allega- 
tion of  knowledge  by  the  defendant's  agent 
is  not  auIBcient  to  charge  the  defendant 
with  actual  knowledge  and  fraudulent  con- 
cealment so  long  as  the  relation  of  the 
agent  to  the  defendant  is  not  set  out.  Again, 
the  fact  that  at  some  time,  not.aileffed  toibe 
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reoent,  a  death  from  diphtheria  occurred  in 
tbo  house,  ia  no  allegation  that  the  house 
was  infected  at  the  time  the  plaintiflF  hired. 
Evidenoe  of  such  an  event  within  a  short 
time  might  tend  to  show  knowledge  of  in- 
fection; but  the  fact  whi<^  ought  to  be  al- 
lied is  the  actual  knowledge,  not  the  evi- 
dence from  which  it  may  be  inferred.  The 
existence  of  foul,  noxious,  and  unwholesome 
odors,  and  the  stopping  up  of  the  water- 
closet,  are  facts  in  their  nature  lnci^)able  of 
concealment.  They  must  have  become 
known  as  sochi  as  the  occupation  of  the  ten- 
ement began,  and  the  tenant  had  no  right  to 
omtinue  the  exposure  of  his  family  to  sucli 
dangerous  conditions  and  so  aggravate  the 
damage.  Again,  it  is  not  alleged  that  the 
child  contracted  diphtheria  in  Ute  house,  or 
that  the  alleged  fault  of  the  defendant  di- 
rectly caused  its  death.  We  are  unable  to 
sa^  whether  these  defects  in  the  count  may 


be  merely  errors  in  setting  out  a  meritorious 
case;  but,  unless  they  can  be  cured  by 
amendment  in  accordance  with  the  fact,  the 
plaintiff  has  no  cause  of  action. 

It  is  objected,  to  the  whole  declaraticm, 
that  the  first  count  is  in  assumpsit  and  the 
second  in  case,  and  hcnoe  the  declaration  is 
bad  for  misjoinder  of  causes  of  action.  This 
objection  would  be  good  if  the  first  count 
were  clearly  in  assumpsit;  but,  while  it  is 
not  a)>8olutely  certain  how  it  should  be 
classed,  the  pleader  evidently  intended  to 
declare  in  tort,  and  we  have  considered  it 
such  in  form,  though  it  lades  the  substance, 
as  no  legal  duty  is  set  out.  We  must  there- 
fore overrule  this  objection. 

The  demurrera  io  the  several  oounU  care 
awtained,  for  the  reasons  given  above,  and 
the  case  will  be  remitted  to  tiie  Common 
Pleaa  DiTisitm  lor  further  proeeedisgt. 


MISSOimi  SUPREME  COURT. 


Maiy  M.  WHITELET,  Appt., 
r. 

Thomas  J.  HcLAUOHLIN,  Begpt. 

(  Mo  ) 

A  laadlovd  la  mot  for  lalarr  to  m 

tenut  tweanM  of  defects  In  the  eonstmc- 
tlon  of  the  bnlldlng  on  the  leased  premises 

of  which  be  bad  no  knowledge,  and  which 
were  so  hidden  that  there  were  no  means  of 
dlscorertng  than  without  undoing  a  portion 
of  tbe  constmetion  work. 

(June  20.  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Cireuit  Court  for  St.  Louis  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries*  for 
which  defendant  was  alleged  to  be  respon- 
sible. Affirmed. 
The  facts  are  stated  in  the  opinion. 
Ueaara,  Paxsom  *  Olark*  for  appellant: 
Where  premises  are  out  of  repair  at  the 
time  of  the  letting,  in  particulan  which  the 
landlord  is  bound,  aa  rogards  third  persons, 
not  to  allow,  the  landlord  is  liable  for  any 
injuries  sustained  by  a  third  person  from 
Buch  want  of  repair. 

18  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  239; 
Gordon  v.  Peltzer,  56  Mo.  App.  003;  Tate 
V.  Missouri,  K.  d  T.  B.  Co.  64  Mo.  155. 

If  the  landlord's  vrant  of  knowledge  is 
simply  the  result  of  his  own  n^ligenoe, 
knowledge  will  be  imputed  to  him. 


Note. — As  to  liability  of  landlord  for  tn- 
Jnrj  to  tenant  because  of  defective  condition 
of  premises,  see  the  preceding  case  of  Davis 
V.  Smith. 
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18  Am.  ft  Eng.  Enc  law,  2d  ed.  225; 
Thum  Bros.  v.  Rhodes,  12  Colo.  App.  245, 
55  Pac.  204;  WiOepm  r.  Bines,  100  Tenn. 
538,  41  L.  R.  A.  278,  66  Am.  St.  Rep.  770, 
46  S.  W.  297,  90  Tenn.  148,  34  L.  R.  A. 
824,  54  Am.  St.  Kep.  823,  33  S.  W.  014. 

Where  the  injury  proceeds  from  the  or- 
dinary use  by  the  tenant  of  premises  defee- 
tively  constructed,  the  landlord  will  be  lia- 
ble as  the  author  of  the  nuisance. 

Oriffith  T.  Leteis,  17  Mo.  App.  612;  East 
End  Improv.  Go.  v.  8ipp,  14  Ky.  %.  Rep. 
024;  Carson  v.  OodUy,  28  Pfi.  110,  67  Am. 
Dec.  406;  Wttnder  y.  UeLeon,  184  Pa.  334, 
10  Am.  St.  Rep.  702,  10  Atl.  749. 

As  McLaughlin  built  this  pordi  himself 
with  the  aid  of  "bum  carpenters,"  he  is  not 
relieved  from  liability,  for  "knowledge  of 
the  condition  of  the  fault,  which  the  serv- 
ant  had,  must  be  imputed  to  the  master." 

Mwtin  V.  RUshards,  155  Mass.  386,  29  N. 
E.  591. 

Messrs.  BasaUvr  *  BftMlenr,  fcv  re- 
spondent: 

In  the  absence  of  an  express  warranty 
against  defects,  or  agreement  to  repair,  or 
fraud  or  active  concealment  on  tbe  part  of 
the  landlord,  the  tenant  cannot  recover 
against  faim  for  injuries  caused  by  the  defec- 
tive condition  of  the  demised  premises.  The 
same  rule  applies  when  the  injuries  are  sus- 
tained by  a  member  of  the  tenant's  family. 
Negligence  on  the  part  of  the  landlord  to 
diacover  the  defect  is  not  sufficient  to  make 
a  case. 

18  Am.  ft  Eng.  Enc.  Law,  p.  215;  Taylor, 
Land,  ft  T.  |  175a;  Eyre  v.  Jordan,  111 
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Mo.  424,  33  Am.  St.  R«p.  643,  10  S.  W. 
1096;  Peterson  t.  Smart,  70  Mo.  34;  Ro- 
gan  v.  Dookery,  23  Mo.  App.  313;  ^berta 
V.  Gotten,  100  Mo.  App.  500,  74  8.  W.  886; 
Jaffe  V.  Harteau,  56  N.  Y.  398,  15  Am.  Rep. 
438;  TowHC  v.  Thompsnn,  68  N.  H.  317,  46 
L.  R.  A.  748,  44  Atl.  492;  OatlagheT  v.  but- 
ton, 73  Conn.  172,  46  Atl.  819;  Smith  v. 
State,  98  Md.  518.  61  L.  R.  A.  772.  48  Atl. 
92. 

Valliant,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  lived  with  her  husband  in  a 
houae  which  he  rented  as  a  residence  for  his 
family  from  defendant.  At  the  rear  of  the 
house  was  a  porch,  the  Hoor  of  which  was 
6  or  8  feet  ahove  the  level  of  the  ground. 
It  was  inclosed  by  a  banister  or  railing 
attached  to  perpendicular  posts.  Plaintiff, 
having  occasion  to  be  on  the  porch,  leaned 
gently  against  the  railing,  when  it  broke, 
and  she  fell  to  the  ground  and  received  se- 
vere injuries.  This  suit  ia  to  recover  dam- 
ages for  those  injuries. 

The  petition  alleges  that  it  was  a  com- 
paratively new  frame  house,  and  to  all  out- 
ward appearances  safely  and  securely  built, 
but  that  in  point  of  fact  the  ratling  which 
broke  was  not  securely  fastened;  it  was  at- 
tached at  one  end  to  ^e  post  with  six  small 
nails  measuring  from  i  inch  to  1  inch  in 
length,  the  heads  of  which  were  covered  with 
putty  and  paint  so  as  to  entirely  conceal 
them  from  view,  and  the  other  end  was  not 
fastened  at  all;  that  plaintiff  and  her  hus- 
band did  not  know  the  insecure  condition 
of  the  railing,  "and  there  was  no  means  of 
ascertaining  said  insecurity  without  destroy- 
ing said  railing;"  that  the  defect  was  in 
the  original  construction  of  the  porch, 
"which  was  constructed  by  the  defendant 
himself  and  under  hie  own  immediate  su- 
pervision," and  the  defect  was  known  to  the 
defendant  at  the  time  he  rented  the  house 
to  her  husband,  but  he  concealed  the  fact 
from  them;  that  at  the  time  she  received 
the  injury  she  was  acting  carefully,  and 
"was  relying  upon  the  apparent  security 
and  safety  of  said  porch  and  railing."  The 
answer  was  a  general  denial.  The  plaintiff's 
testimony  tended  to  prove  the  all^ations 
of  her  petition,  except  the  allegations  that 
the  house  was  built  by  the  defendant  him- 
self and  under  his  immediate  supervision, 
and  that  at  the  time  he  rented  the  house  he 
knew  the  defective  condition  of  the  fasten- 
ing of  the  railing  and  concealed  it.  On 
these  points  the  evidence  showed  that  this 
was  one  of  five  small  houses  in  a  row,  built 
1^  one  of  plaintiff's  witnesses  and  his  broth- 
er for  the  defendant;  the  witoeas  and  his 
brother  were  carpenters  and  builders,  the 
defendant  was  grocery  man  and  saloon  keep- 
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er;  the  witness  superintended  the  building 
himself,  and  the  defendant  was  there  all 
the  time,  but  when  the  houses  were  built 
those  back  porches  were  not  constructed; 
they  were  not  called  for  in  the  plan  and 
specifications,  and  were  not  added  until  two 
or  three  years  after  tlie  houses  had  been 
built;  witness  did  not  build  the  porches, 
and  did  not  know  who  built  them;  there 
was  no  evidence  to  show  who  built  them. 
One  of  plaintiff's  witnesses,  who  lived  in  an- 
other one  of  these  houses,  testified  that  aft- 
er the  accident  the  defendant  was  "fixing 
around  our  porch,  and  be  made  the  remark 
that  'the  damn  bum  carpenters,  you  couldn't 
depend  on  them  unless  you  were  right  over 
them.'  .  .  .  There  was  something  that 
wasn't  properly  done  about  the  house  or 
porch,  and  he  was  kind  of  out  of  humor 
about  having  to  fix  so  much  around  them." 

Q.  During  the  conversation  was  there  any 
reference  made  by  either  you  or  Mr.  Mc- 
Laughlin in  reference  to  the  Whiteley  case  I 

A.  ¥m.  sir. 

That  is  the  evidence  which  the  plaintiff 
thinks  tends  to  prove  that  the  defendant 
built  the  porches  himself,  or  that  they  were 
built  under  bis  eye,  and  that  he  knew  that 
this  defect  existed  in  the  fastening  of  the 
railing  which  caused  the  plaintiff's  mishap. 
At  the  close  of  the  plaintiff's  case  the  court 
instructed  the  jury  that  she  was  not  en- 
titled to  recover.  A  judgment  of  nonsuit 
with  leave  followed,  and  the  plaintiff  ap- 
peals. 

Hie  plaintiff's  case  is  not  founded  on  a 
contract,  but  it  is  bottomed  on  alleged  neg- 
ligence; it  is  an  action  in  tort.  In  their 
brief  the  plaintiff's  counsel  say :  "The  plain- 
tiff was  seriously  and  permanently  injured 
by  the  gross  negligence  of  someone.  Whose 
negligence  was  it,  and  is  he  liable  for  the 
injuries  T"  According  to  the  plaintiff's  own 
theory,  the  defendant  is  not  liable  unless 
be  was  n^ligent,  and  he  was  not  negligent 
unless  he  knew  of  the  alleged  defect  and 
omitted  to  inform  his  tenant  of  it,  or  un- 
less he  failed  to  exercise  the  degree  of  care 
that  the  law  imposed  on  him  to  search  for 
the  defect,  if  the  law  imposed  any  such  care 
on  him.  The  allegation  in  the  petition  is 
that  the  defendant  knew  it  and  concealed  it. 
but  there  is  no  evidence  that  he  knew  it. 
There  was  evidence  that  he  was  present 
while  the  houses  were  being  built,  but  the 
porches  were  not  added  until  two  or  three 
years  after  the  houses  bad  been  finished, 
and  there  is  no  evidence  that  he  was  pres- 
ent when  they  were  being  added.  Bis  vague 
reference  to  "bum  carpenters"  has  no  sig- 
nificance. The  petititHi  states  that  the  de- 
feet  was  eoneeaJed  by^^^^^  gfGePfegfe 
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there  was  no  meana  of  asoeTtaining  said  in- 
security without  destroying  said  railing." 
If  the  defendant  did  not  know  it,  he  could 
not  have  discovered  it,  aeo(Nrding  to  the  peti- 
tion, without  tearing  the  railing  to  pieces, 
and,  since  that  would  be  unreasonable,  the 
plaintiff  must  take  the  position  that  the 
defendant  is  liable  for  the  consequence  of  a 
hidden  defect,  existing  at  the  time  the  house 
was  rented,  of  which  ho  had  no  knowledge, 
and  which  with  reasonable  oare  he  could 
not  have  discovered. 

The  plaintiff  relies  mainly  on  an  opinion 
of  the  supreme  court  of  Tennessee  in  Will- 
oox  V.  Hines,  100  Tenn.  624,  66  Am.  St.  Rep. 
761,  45  S.  W.  781.  The  doctrine  of  the 
Tennessee  court  laid  down  in  that  opinion 
is :  First.  That  whilst,  In  the  absence  of  an 
express  guaranty  of  the  safe  condition  of 
the  premises  or  agreement  to  repair,  the 
law  raises  no  such  contractual  obligation  on 
the  landlord  by  implication,  yet  if,  at  the 
time  of  the  letting,  the  landlord  knows  that 
a  defect  exists  which  renders  the  premises 
unsafe  for  use,  it  is  his  duty  to  notify  the 
tenant  of  the  same,  and,  failing  in  that  duty, 
he  is  liable  for  the  consequences,  unless  the 
defect  is  so  apparent  that  the  tenant  ia 
guilty  of  contributory  negligence  in  using 
it.  Second.  If  the  defect  is  hidden  it  is  the 
landlord's  duty  to  use  reasonable  care  to  dis- 
cover it,  and,  failing,  he  is  liable  for  an  in- 
jury resulting  from  the  defect.  On  the 
first  proposition  there  is  little,  if  any,  de- 
nial of  its  soundness,  but  on  the  second 
proposition  all  the  authorities  do  not  agree. 
That  case  was  twice  before  that  court,  and 
the  opinion  in  the  first  appeal  was  reported 
with  on  extensive  note  in  34  L.  R.  A.  824, 
in  which  tlie  annotator,  after  referring  to 
many  cases,  says :  "As  a  branch  of  the  lia- 
bility of  the  landlord  for  fraud  or  deceit, 
the  question  has  arisen  as  to  how  far  it  is 
his  duty  to  disclose  defects  or  to  warn  of 
dangers.  The  rule  on  this  subject  seems 
to  be  no  stronger  than  this:  If  he  knows 
of  a  defect  which  is  likely  to  produce  injury, 
the  nature  of  which  is  such  that  careful  ex- 
amination by  the  tenant  would  not  disclose 
it,  he  must  notify  the  tenant  of  it.  It  is 
not  his  duty  to  search  for  defects,  and  if 
the  defect  is  easily  discoverable  he  need 
not  mention  it."  On  the  second  appeal, 
which  is  the  decision  on  which  appellant  re- 
lies, 100  Tenn.  538,  41  L.  R.  A.  278,  66  Am. 
St.  Kep.  770,  46  S.  W.  297,  the  Tennessee 
court,  per  Wilkes,  J.,  returns  to  the  subject, 
and  by  very  forcible  argument  and  array  of 
authorities  maintains  its  position.  The  facts 
of  the  case  at  bar  do  not  call  for  a  decision 
on  the  disputed  proposition,  because,  if  we 
should  take  the  same  view  of  law  re- 
garding the  duty  of  the  landlord  to  take 
reasonable  care  to  learn  the  ocmdition  of 
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his  premises  before  he  rented  thenif  it  would 
not  help  the  plaintifl*fl  oaae.  The  plaintiff 
says  in  her  petltlcm  that  this  was  a  hidden 
defect,  "and  titere  was  no  means  erf  aieer- 
talning  said  insecurity  without  destroying 
said  ndling."  It  was  therefore  a  defect  of 
which  the  evidence  fails  to  show  the  defend- 
ant had  any  knowledge,  and  which,  accord' 
ing  to  the  plaintiff's  own  showing,  ooold 
not  have  been  discovered  1^  the  exercise  of 
reasonable  care. 
The  judgment  ia  affirmed. 

All  concur. 


WUliam  F.  MdNAMARA,  Jr.,  by  Next 
Priend,  Betpt., 
o. 

ST.  LOUIS  TRANSIT  COMPANY,  Appt. 
(  Mo.  ) 

1.  The  imtentlomal  IclekinVt  without 
Jnat  c«B«e  or  excnve,  t>y  a  street-ear 
conductor,  of  a  boy  wbo  Is  attemptlns 
to  board  a  ear  to  become  a  passoiger.  will 
jDstlfr  an  award  ot  ezeapUu?  damaces 
Bgalnst  me  street  car  company,  althongli  the 
conductor  hoDeatly  l)etleved  that  he  was  at- 
tempting to  steel  a  ride, 

S.  A  arreat  dUpavltr  betrreen  the 
amoant  awarded  by  a  i«ury  la  a  eivtl 
Mtloa  as  damages  for  Intenttonally  Mek- 
Ing  a  lK>7  from  a  street  car  and  the  fine 
which  could  have  been  Imposed  In  esse  of  a 

NoxH. — As  to  llabtUtr  of  master  for  serv- 
ant's  tortious  Injury  to  third  person  In  the 
absence  of  ouy  contractual  relation,  see  note 
to  Ritchie  V.  Waller,  27  L.  R.  A.  161,  and  the 
later  eases  In  this  series  of  Plttsburgb,  C.  C. 
&  St.  L.  B.  Co.  T.  Sullivan,  27  L.  R.  A.  840; 
Texas  ft  P.  B.  Co.  v.  Scovllie.  27  L.  B.  A.  179 ; 
Mayer  v.  Thompson-Hntchlson  Bl^  0>.  28  L. 
R.  A.  433 ;  Bsltlmore  Consol.  B.  Co.  t.  Pierce, 
45  L.  R.  A.  627;  Nelson  Business  College  Co. 
V.  Lloyd,  46  L.  R.  A.  314 ;  Pierce  v.  North 
Carolina  R.  Co.  44  L.  B.  A.  316;  OalTeston. 
M.  &  8.  A.  R.  Co.  V.  Zantzlnger,  47  L.  B.  A. 
282;  Dorsey  y.  Kansas  City,  P.  ft  Q.  B.  Co. 
52  L.  R.  A.  92 ;  HcDermott  v.  American  Brew- 
ing Co.-  S2  L.  R.  A.  684;  Lynch  t.  Florida 
C.  ft  P.  R.  Co.  54  L.  H.  A.  810 ;  Alsever  v.  Min- 
neapolis ft  St.  L.  B.  Co.  66  L.  R.  A.  748; 
Eating  Chicago  ft  N.  W.  B.  Co.  60  L.  R.  A. 
158;  and  Kleebauer  v.  Western  Fuse  ft  Elz- 
plOBlves  Co.  60  tu  R.  A.  377. 

As  to  master's  liability  for  assaults  b;  serv- 
ant on  person  who  has  a  contractual  relation 
with  the  master,  see  also.  In  this  aeries,  Davis 
V.  Hou^telln,  14  L.  R.  A.  737;  Dickson  v. 
Waldroo^  24  L.  B.  A.  483 ;  Baltimore  ft  O.  B. 
CO.  ▼.  Barger,  26  L.  B.  A.  220;  Ooodloe  t. 
Memphis  ft  C.  B.  Co.  29  L.  R.  A.  720 ;  Kranta 
V.  Rio  Grande  Western  R.  Co.  32  L.  R.  A.  828 ; 
at  Louis  8.  W.  B.  Co.  V.  Jones,  89  U  B.  A. 
784;  Bavannah,  F.  ft  W.  B.  Co.  v.  Quo,  40  L, 
B.  A.  488 ;  Haver  v.  Central  R.  Ca  48  L.  B.  A. 
84 ;  Birmingham  B.  ft  Bleetrlc  Co.  v.  Balrd.  54 
L.  R.  A.  T52 ;  and  Bahmel  v.  Lehndorff,  65  L. 
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criinlna)  proBecatlcm  for  the  ottenae  does  not 
ot  itself  sbow  tbat  the  verdict  is  ezcesslTe. 

5.  Tiro  baudred  mnd  flftr  dollan  «c- 
tmmlf  amd  ^750  exeaiplwr',  dammBes, 
awwded  asalnat  a  a«vMt  ear  eoat- 
panr  because  ot  the  Intentional  Icicklng  In 
the  vicinity  of  the  heart,  by  a  conductor,  of 
a  boy  attempting  to  board  a  car  to  become  a 
paaae&ser,  are  not  so  exeeulve  as  to  be  set 
aside  on  appeal. 

(Jtms  20.  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  the  City  of  St. 
Lonia  in  favor  of  plaintiff  in  an  action  to 
recover  damages  for  an  alleged  assault  upon 
plaintiff  liy  defendant's  condnctor.  Af- 
firmed. 

The  facts  are  stated  in  .the  opinion. 

Mr.  Oeorsa  W.  Eaalar,  with  Meur0. 
Bojla,  Pvlasti  A  ^'h— aw,  for  appel- 
lant: 

The  court  should  have  submitted  to  the 
jury  the  question  whether  the  ocmduetor's 
acts  were  wanton,  wilful,  or  in  reckless  dis- 
regard of  the  plaintiff's  rights. 

2  Shearm.  ft  Bedf.  Neg.  6th  ed.  8  748; 
Eaines  v.  Sohultz,  50  N.  J.  L.  481,  14  Atl. 
488;  Lake  Shore  £  M.  B.  B.  Co.  v.  iVen- 
tto0,  147  U.  8.  101,  37  L.  ed.  97,  13  Sup.  Ct. 
Bep.  261 ;  Kennedy  v.  TSorih  Miaaouri  R.  Co. 
36  Mo.  364 ;  Doraey  v.  AtoKiaon,  T.  £  8.  if'. 

6.  Co.  83  Mo.  App.  S4S;  State  Me  of  iic- 
Ctenden  v.  JutigUng,  110  Mo.  105,  82  S.  W. 
688;  PhiiadelpMa,  W.  d  B.  B.  Co.  v.  Qttig' 
ley.  21  How.  202,  16  L.  ed.  73;  12  Am.  ft 
Eng.  Enc.  Law,  2d  ed.  p.  24 ;  19  Am.  ft  Eng. 
Ena  law,  2d  ed.  p.  624. 

The  malice  spoken  of  in  relation  to  puni- 
tive damages  must  partake  of  a  criminal  or 
wuton  nature. 

12  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  24c; 
Tokwroth  t.  8i.  Louit  Trmtait  Oo.  lOi  Mo. 
App.  697,  77  S.  W.  166. 

The  verdict  of  the  jury  it  so  excessive, 
both  as  to  the  aetual  and  punitive  damages, 
as  to  force  the  jadldal  mind  to  th»  condu- 
sion  that  it  waa  the  result  of  passion  and 
prejudice  a^nst  the  defendants 

catty  T.  at.  Louis,  I.  M.  d  8.  B.  Oo.  166 
Mo.  486,  65  S.  W.  969. 

Ueeare.  Pavl  V.  Jamla  and  WUllaia  R. 
Qmtry,  for  respondent: 

The  definition  of  malice  was  oorreefct 

Canfield  y.  OMoago,  Jt.  I.  d  P.  B.  Co.  59 
Ma  App.  354;  OoetB  t.  Amb«,  27  Ma  28; 
Buckley  v.  Knapp,  48  Mo.  162;  Lyddon  v. 
DoM,  81  Ma  App.  71;  /ofcenrofh  v.  8t. 
Louie  Transit  Go.  102  Mo.  App.  597,  77  S. 
W.  162;  Tramernuin  t.  Lippinoott,  39  Mo. 
App.  478. 

The  verdict  is  not  excessive  either  as  to 
actual  ax  punitive  damages. 

Lyddon  v.  Dose,  81  Mo.  App.  64;  Trauer- 
man  v.  Lippincott,  39  Mo.  App.  478;  Can- 
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field  v.Chiaago,B.I.d  P.  Co.  59  Mo.  App. 
366;  Randolph  v.  Bannibal  d  8t.  J.  R.  Co. 
18  Mo,  App.  609;  Ruth  v.  8t.  Louis  Transit 
Co.  98  Ma  App.  1,  71  S.  W.  1055;  Bir- 
mingham R.  d  Electric  Co.  v.  Baird,  130 
Ala.  334.  54  L.  R.  A.  752,  89  Am.  St.  Rep. 
43,  30  So.  456;  Draper  v.  Baher,  61  Wis. 
450.  CO  Am.  Rep.  143,  21  N.  W.  527;  Mis- 
souri P.  R.  Co.  V.  Martina,  2  Tex.  Civ.  App. 
634,  18  S.  W.  1066,  21  S.  W.  781;  Qoddard 
V.  Grand  Trunk  R.  Co.  57  Me.  202,  2  Am. 
Rep.  39 ;  Chesapeake  R.  Co.  v.  Oshome,  97 
Ky.  112,  53  Am.  St.  Rep.  407,  30  S.  W.  21; 
Louisville  d  A'.  R.  Co.  v.  Garrett,  8  Lea, 
438.  41  Am.  Rep.  640;  lUinoia  C.  R.  Co.  v. 
Latimer,  28  111.  App.  552;  Craker  v.  Chi- 
cago d  N.  W.  R.  Co.  36  Wis.  657,  17  Am. 
Rep.  504. 

It  is  the  rule  to  defer  to  the  action  of 
the  jury  and  the  trial  court  in  such  matters, 
even  when  the  verdict  is  larger  than  the^  su- 
preme court  thinks  proper. 

Black  V.  Missouri  P.  R.  Co.  172  Mo.  177, 
72  S.  W.  659;  Malloy  v.  8t.  Louis  d  Subur- 
ban R.  Co.  173  Ma  75,  73  S.  W.  159; 
Pauck  V.  St.  Louis  Dressed  Beef  d  Provision 
Co.  166  Mo.  646,  66  S.  W.  1070;  Parka  v. 
St.  Louia  d  8.  B.  Oo.  178  Ma  108,  77  S. 
W.  70. 

Marahall,  J.,  delivered  the  opinion  of  the 

court: 

This  is  an  action  for  91,000  actual  dam- 
ages and  $1,500  punitive  damages  sustained 
by  the  plaintiff,  a  minor  of  the  afgB  of  thir- 
teen years.  While  a  passenger  on  an  Olive 
street  car  of  the  defendant's  line,  in  tiie 
city  of  St.  Louis,  on  February  26,  1902, 
caused  by  the  asuuilt  of  the  conductor  of 
the  ear  upim  the  plaintiff  by  kidcing  the 
plaintiff  on  his  left  side,  over  his  heart.  The 
answer  is  a  general  denial.  There  was  a  ver- 
dict for  the  plaintiff  for  9260  aetnal  dam- 
ages and  9760  pimitive  damages,  and  the 
defendant  appealed. 

The  facts  are  these:  The  plaintiff,  a  lad 
of  thirtera  years,  was  a  messenger  for  the 
Postal  Tel^«ph  Company.  On  the  day  in 
question,  about  half  past  3  f.  U.,  he  boarded 
defendant's  car  at  Thirteenth  and  Olive 
streets,  intending  to  go  to  Jefferson  avenue 
as  a  passenger  on  the  car,  having  the  money 
to  pay  his  fare.  Several  pec^le  got  on 
the  oar  ahead  of  him.  When  he  had  gotten 
onto  the  step  of  tiie  car,  and  as  he  was 
about  to  get  cmto  the  rear  platform,  and 
while  he  was  waiting  for  the  other  pas- 
sengers to  move  forward  so  he  could  get  up 
onto  the  platform,  and  while  the  car  was  in 
motiim,  the  conductor,  who  had  been  inside 
of  the  ear,  came  out  onto  the  rear  platform, 
passed  by  tbe  passengers  who  were  standii^ 
on  the  platfprm,  and,  without  a  word,  kick- 
ed the  boy  in  the  left  side,  in  ^a  re^^on  of 
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the  heart.  The  kick  caused  the  boy  to  let 
go  his  hold  on  the  rail  of  the  car,  and  his 
right  foot  touched  the  ground,  but  someone 
caught  him  and  lifted  him  bade  onto  the 
ear}  and  ultimately  he  got  into  the  inside 
of  the  oar,  paid  his  fare,  and  rode  to  Jeffer- 
Bon  avenue.  The  kick  produced  a  bruise, 
and  the  p&in  caused  the  boy  to  cry.  The 
conductor  admits  that  his  foot  touched  the 
boy,  but  he  says  that  he  had  been  annoyed 
by  hoiya  jumping  onto  the  car,  and  there  was 
another  boy  who  jumped  onto  the  car  and 
was  stealing  a  ride,  and  he  went  out  on 
the  back  platform  and  kicked  at  the  other 
boy,  he  jumped  off  the  car  and  avoided  the 
kick,  and  his  foot  swung  around  and  struck 
the  plaintiff.  The  case  ia  here  because  the 
constitutionality  of  the  nine-juror  law  was 
raised  in  the  trial  court,  and  the  verdict 
was  rendered  by  only  ten  jurors.  Nothing 
further  need  be  said  of  that  question,  how> 
ever,  as  the  point  has  been  set  at  rest  by 
this  court.  'sHie  defendant  does  not  question 
the  right  of  plaintiff  to  recover  compensa- 
tory damages,  but  says  that  the  actual  dam- 
ages allowed  by  the  jury  are  so  grossly  ex- 
cessive as  to  show  paaaion,  prejudice,  or  mis- 
conduct ot  the  jury,  and  that  the  plaintiff 
is  not  entitled  to  recover  any  exemplary 
damages,  and  that,  if  he  was,  l^e  instruc- 
tion given  for  the  plaintiff  on  the  measure 
of  damages  is  erroneous.  The  instruction 
complained  of  is  as  follows:  "(4)  The 
court  instructs  the  jury  that  in  assessing 
the  plaintiff's  damages,  if  ttiej  find  for  him, 
that  Uiey  are  not  limited  to  the  physical 
injury  inflicted,  or  humiliation  or  disgrace 
caused  plaintiff,  if  any,  by  the  said  act  of 
the  said  conductor,  but,  in  addition  tiiereto, 
if  they  find  the  assault  of  plaintiff  by  said 
conductor  was  malicious  (and  by  the  term 
'malicious*  is  not  meant  spite  or  ill  will, 
but  the  intmtional  doing  of  a  Mrrnigful  act 
without  just  cause  or  excuse) ,  they  may  al- 
low such  further  damages,  known  in  law  as 
'exemplary,'  as  will  be  a  punishment  to 
d^endant  and  a  wholesmne  warning  to 
otheifl." 

The  gist  of  the  defendant's  contention  is 
tiiat  the  facts  do  not  warrant  the  giving  of 
an  instruction  allowing  exemplary  dam- 
ages, and,  if  they  did,  the  instruction  given, 
white  good  as  far  as  it  goes,  is  erroneous 
in  not  more  dearly  defining  what  is  neces- 
sary to  constitute  "the  intentional  doing  of 
a  wrongful  act  without  just  cause  or  ex- 
cuse," and  tbat  the  compensatory  damages 
allowed  are  excessive,  as  also  are  the  ex- 
emplary damages.  It  is  not  denied  that  the 
instruction  given  is  the  "ccmventional  defi- 
nition of  'malice' "  usually  given  in  cases 
of  this  character  which  are  founded  upon 
malice.  But  it  is  urged  that  the  right  to 
recover  exemplary  damages  does  not  flow 
66  L.  R.  A. 


JUHB. 

from  every  wrongful  act,  but  there  must  be 
a  wrongful  motive  or  intent,  or  the  act 
must  have  been  conceived  in  a  spirit  of  mis- 
chief, or  of  criminal  indifferenoe  to  the 
rights  of  others,  or  mere  wanton,  wilful,  or 
reckless  disregard  of  plaintiff's  rights.  It 
is  true  that,  to  entitle  the  plaintiff  to  puni- 
tive or  exemplary  damages,  the  act  com- 
plained of  must  have  been  maliciously  done, 
for  the  law  does  not  punish  civilly  a  person 
for  doing  an  unintentional  wrong.  It  oom- 
penaates  the  person  wronged,  but  inflicts  w 
punishment  upon  the  offender.  This  being 
true,  it  is  necessary  to  tell  the  jury  what 
is  meant  in  law  by  the  term  "malicious," 
for  the  legal  meaning  is  much  broader  than 
the  meaning  the  average  layman  would 
ascribe  to  the  term,  and,  in  a  large  d^reer 
it  is  a  different  meaning.  The  average  lay- 
man would  believe  that  "malicious"  means 
ill  will,  spite,  and  hostility  towards  the 
other  party.  HiIb  is  not  the  I^ptl  meaning. 
Those  feelings  may  or  may  not  be  present, 
in  the  legal  meaning  of  the  term.  The  Ufgrnl 
meaning  of  the  term  is  "the  intentimal  do> 
ing  of  a  wrongful  act  without  just  cause  or 
excuse."  This  has  been  the  rule  of  law  In 
this  state  ever  since  the  decision  in  Ooeto 
v.  Amht,  27  Mo.,  loc.  eit.  32,  where  it  waa 
expressly  held  that  instructicms  were  prop- 
erly refused  becanae  th^  were  predicated 
upon  the  theory  tiiat  the  act  must  have 
been  deliberately  done,  with  ill  will  and  hos- 
tility towards  the  plaintiff,  and  the  rule 
was  laid  down  that,  to  warrant  a  recovery 
of  exemplary  damages,  the  act  must  havo 
been  wilfully  or  intentionally  doaa;  the 
court  saying  (loo  eit.  88) :  "The  term 
'malice'  imports,  according  to  its  1^1  sig- 
niflcation,  nothing  more  than  that  the  act  ia 
wilful  or  intentional;  and,  when  used  to 
qualify  the  character  oi  a  trespass,  it  fa 
only  employed  to  distinguish  it  fnan  that 
class  of  iojuries  which  one  person  may  in- 
flict upon  another  without  the  intention  to 
do  harm,  but  for  which  he  is  resp<msible, 
because  the  act  is  not  unavoidable."  The 
court  adopts  the  definition  of  the  term  "wil- 
fulness," given  by  the  Supreme  Court  of  the 
United  States  in  United  Statea  v.  Taiflor, 
2  Swam.  S86,  Fed.  Cas.  No.  16,442,  u  fol- 
lows: "Wilfulness, — a  wnmgful  act  done 
intentionally,  without  just  cause."  In 
Trauaman  v.  lAppincott,  39  Mo.  App.,  loi^ 
cit.  486,  an  instruction  in  all  essential  re- 
spects like  the  one  here  under  considera- 
tion was  drawn  in  question;  and,  speaking 
of  it,  the  Kansas  Ci^  court  of  appeals,  per 
Ellison,  J.,  said:  "The  instruction  defining 
malice  is  in  keeping  with  the  case  of  Ooetz 
V.  Amba,  27  Mo.  28,  and  that  case  is  not, 
as  might  at  first  appear,  so  irreconcilable 
with  the  more  recent  rulings  of  the  supreme 
court  on  the  question  in  the  cases  of  Fmna 
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T.  SUterltrand,  45  Mo.  121 ;  Btigit  v.  JotiM, 
51  Mo;  316;  araltam  t.  Paoifio  &.  Co.  66 
Mo.  536;  Seibel  v.  Biemon,  72  Mo.  526; 
Jlruoe  T.  Otery,  79  Mo.  322;  Brtwn  t.  Vape 
QirardMu  Maeadanuaed  PI.  Rood  Co.  89 
Mo.  152.  1  8.  W.  129;  Welth  T.  8t«ieart, 
SI  Mo.  ^pp.  376;  Frueitt  t.  OheUmham 
Quarrjf  Co.  33  Mo.  App.  18.  From  a  oon- 
saderatitm  ct  these  cases,  it  would  appear 
l^t  in  actions  in  the  nature  of  trespaae 
there  must  be,  in  order  to  justify  exemplary 
damages,  some  elemeot  of  wantonness  or  bad 
motive.  Iliere  need  not  be  any  perscmal  ill 
will  or  spite  towards  the  party  injured, 
for  the  wantonness  or  recUess,  lawless 
spirit  may  be  displayed  hi  a  trespass 
against  the  pn^rty  of  a  stranger.  Malice 
may  be  of  a  general  nature,  let  the  injury 
fall  where  it  may.  State  t.  Wiena-B,  66  Mo. 
18.  The  instruction  gtvma,  following  Goets 
T.  Ambs,  27  Sfo.  28,  states  that  malice 
*means  the  intentional  doing  of  a  wrongful 
aet  without  just  eause  or  excuse.'  This 
means  that  he  not  only  intended  to  do  the 
aet  which  is  ascertained  to  be  wrongful, 
but  that  defendant  knew  it  was  wrongful 
when  he  did  it.  This  is  as  it  has  always 
been  understood  in  eases  of  homicide.  Un- 
derstood in  this  way,  Ooete  t.  Amba  is  not 
out  of  line  with  the  ftn^oing  deeisiona  re- 
quiring the  act  to  partake  of  wantonness 
or  a  reckless  disregard  ot  the  righta  of 
others.  For,  if  one  intentionally  does  a 
wrongful  act,  and  knows  at  the  time  that 
it  is  wnmgful,  tiien  he  does  it  wantonly, 
whidi  word  I  miderstand  is  meant  oanse- 
leasly,  without  restraint,  and  in  reckless  dia- 
i^iard  of  the  rights  of  others.  When  one 
Intentionally  commits  a  wrong,  he  does  it 
frnu  an  evil  spirit  and  bad  motive.  CJood 
motive  or  spirit  does  not  impel  tlw  ccmimis- 
sion  of  wilful  wrong."  Ooetx  v.  Amht,  27 
Mo.  28,  has  been  cited  and  approved  in  the 
following  cases:  Frmdmheit  v.  Bdnumd- 
ton,  36  Mo.,  loo.  dt.  226,  88  Am.  Dec.  141 ; 
iro£eOn  V.  Oifwrmc'  R.  Co.  42  Mo.,  loo.  cit. 
87;  Frane  v.  Hilterhrand,  45  Mo.,  loc.  cit. 
123;  0uofcl«v  v.  Knapp,  48  Mo.,  loo.  cit.  161 ; 
State  uae  of  MoClendm  v.  jungling,  116 
Mo.,  too.  dt.  165,  22  S.  W.  688.  The  term 
"inienti<mally  dcnfe"  covers  all  that  has  ever 
been  or  could  ever  be  claimed  as  necessary 
to  indicate  to  the  jury  that  the  defendant 
knew  that  it  was  wrong,  knew  that  he  had 
no  just  cause  or  excuse  for  bo  doing,  and 
hence  did  It  wilfully  and  wantonly  and  in 
reckless  disregard  of  the  rights  of  the  other 
party.  Webster's  International  Dictiooaiy 
defines  "intentionally"  to  mean  "in  an  in- 
tentional manner;  with  intention;  by  de- 
sign; of  purpose;"  and  it  defines  "intention- 
al" to  mean  "done  by  intention  or  design ; 
intended;  designed;  as  the  act  was  inten- 
tional, not  accidental."  In  Buckley  v, 
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Knapp,  48  Mo.,  loo.  dt.  161,  an  iuBtruetimi 
was  given  substantially  like  the  one  under 
onuideration;  and  this  court,  per  Wagner, 
J.,  speaking  of  the  instruction,  said: 
"Whilst  maliee  in  its  conunon  aceeptaticm, 
means  ill  will  toward  same  person,  in  its 
Iqial  tenaa  it  is  defined  to  be  a  wrongful 
act  done  intettHooally,  without  1^^  justi- 
fication or  excuse;  and,  in  ordinary  aeticms 
for  sluider  or  libel,  malice  in  law  is  anffl- 
eient,  and  it  is  to  be  inferred  from  the  pub- 
lioaticm  of  the  slanderous  matter  without 
such  justification  or  excuse.  In  most  in- 
stances where  an  injury  is  committed 
against  the  person  or  proper^  of  another, 
the  actual  intention  oi  the  author  of  the 
misdiief  is  immaterial.  .The  law  considers 
everyone  whose  negleot,  carelessness,  and 
want  of  due  reptrA  for  the  rights  of  others- 
occasions  injury  to  them  equally  culpabler 
and  bound  to  make  reparation  to  the  extent 
of  such  injury,  as  cme  who  wilfully  does  the 
mischief."  In  Oilderaleeve  v.  OventoUt,  90 
Mo.  App.,  loo.  cit.  532,  the  St.  Louis  court  of 
appeals,  per  Goode,  J.,  said:  "This  was  un- 
doubtedly a  case  whidi  warranted,  and  even 
called  for,  an  award  of  punitive  damages. 
The  appellant's  conduct  was  lawless,  high- 
handed, oppressive,  and  in  utter  disr^rd 
of  respondent's  rights."  And  the  same  re- 
mark applies  with  even  greater  appropriate- 
ness to  tiie  facts  in  judgment  here. 

The  deftadant  asked,  and  the  court  gave,, 
an  instruetirai  predicated  upm  the  defend- 
ant's theory  of  the  case, — that  the  conduct- 
or accidentally  kicked  the  plaintiff  while 
trying  to  eject  another  boy  from  the  car 
who  was  stealing  a  ride.  Hie  jury  therefore 
had  the  two  theories  before  them,— one,  that 
it  was  accidental;  and  the  other,  that  it 
was  intentitmiU.  They  found  the  fact  to  be 
as  the  plaintiff  claimed.  They  believed  that 
the  injur}'  was  intentionally  inflicted.  If 
tho  plaintiff's  versiim  is  true,  the  act  was 
wanton,  wilful,  intentional,  brutal,  crim- 
inal, and  deserved  severe  punishment.  If 
the  conductor  honestly  believed  that  the 
plaintiff  was  trying  to  steal  a  ride,  and  in- 
tended to  kick  him  off  of  a  moving  car,  tho 
act  was  wanton,  wilful,  in  utter  disregard 
of  the  rights  of  the  plaintiff,  inhuman,  and 
without  1^1  justification  or  excuse.  The 
law  permits  a  common  carrier  to  eject  tres- 
passers fran  its  trains,  hut  common  hu- 
muiity  revolts  at  the  idea  of  kicking  even 
a  trespasser  from  a  moving  train.  And  for 
a  grown  man  to  undertake  to  kick  a  boy  of 
thirteen  years  off  of  a  moving  car,  even 
though  he  be  a  trespasser,  is  not  only  unlaw- 
ful, but  it  is  inhtmiaa,  cowardly,  and  con- 
temptible. It  is,  of  course,  hard  that  a  mas- 
ter should  have  to  pay  for  such  wrongs  of 
such  brutes,  but  it  would  he  harder  still  for 

the  public  to  have  to  suffer  auc 
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without  having  adequate  redress.  The  mas- 
tsr  makes  it  posaibte  for  Budi  things  to  hap- 
pen  by  putting  such  servants  in  a  position 
where  Uiey  can  do  such  wrooga.  The  law 
protects  the  master  in  all  his  rights,  but  it 
likewise  affords  redress  for  wrongs  of  the 
master  done  by  his  servants  to  the  public. 

The  plaintiff  in  this  case  was  a  passenger, 
and  not  a  trrapasser.  His  youth  called  for 
greater  protection  from  the  carrier  than  if 
he  had  been  old  enough  and  strong  enough 
to  take  care  of  himself.  If  he  had  been  a 
man,  it  could  not  be  doubted  that  the  con- 
ductor would  not  have  kicked  him  inten- 
tionally or  accidentally.  The  conduct  of 
the  conductor,  in  any  view  of  the  case,  was 
inexcusable  and  imlawful.  It  was  a  proper 
case  for  exemplaiy  damages,  and  the  in- 
struction given  properly  declared  the  law. 
The  actual  physical  injury  was  not  very 
considerable,  although  the  blow  was  in  a 
very  vital  part  of  the  body,  and  it  is  most 
fortunate  that  the  injury  was  no  greater. 
l%e  defendant  contends  that,  if  it  was  a 
eriminal  prosecuticm,  the  maximum  fine 
oould  not  exceed  9100,  and,  uptm  this  predi- 
cate, argues  that  the  damages  assessed  are 
ezorasiTe.  But  this  is  not  a  safe  eritericm  to 
go  by.  A  ocHnparison  of  the  fines  allowed  in 
eriminal  eases  with  the  amonnt  of  recov- 
ery allowed  in  civil  cases  for  the  same 
wrong  shows  that  there  is  a  great  disparity. 
But  this  is  not  surprising,  for,  in  the  first 
place,  the  fine  is  the  punishment  which  the 
state  infliots,  while  the  civil  recovery  Is 
generally  allowed  as  a  compensation  to  t!ie 
injured  part^;  and,  in  the  next  place,  the 
law  allows  both  remedies  to  be  resorted  to, 
and  neither  is  a  bar  to  the  otiier.  If  the 
plaintiff  were  a  prominent  citizen,  the  re- 
eorezy  would  not  be  esteemed  too  lai^  by 
anyone.  If  the  plaintiff  were  aa^  mui's 
mot^r  or  wife  or  sister.  It  would  not  be 
esteemed  too  hi^.  The  plaintiff  is  a 
diild.  Women  and  children  are  the  es- 
pecial favorites  of  the  law,  as  they  are 
of  all  right-tanking  men,  because  ttiey 
are  generally  helpless  to  protect  them- 
selves. Counsel  for  plaintiff  have  col- 
lated many  dmtlar  cases  where  reooveries 
latger  than  the  verdict  in  this  case  were  up- 
held, and  where  the  injury  was  no  greater. 
Of  these  cases,  a  reference  to  the  following 
will  suffice:  In  Trauerman  t.  lAppinoott, 
30  Mo.  App.  478,  a  recovery  of  $50  actual 
and  $1,450  exemplary  damages  was  sus- 
tained. In  Canfiald  t.  Chicago,  R.  I.  d  P. 
R.  Co.  50  Mo.  App.  366,  a  judgment  for 
$2,000  was  BUBtained.  In  Ruth  v.  8t.  Louis 
Transit  Co.  98  Mo.  App.  I,  71  S.  W.  1055,  a 
recovety  of  $1,000  was  permitted.  In  Bir- 
mingham R.  d  JJleotrio  Co.  v.  Baird,  130  Ala. 
334,  54  L.  H.  A.  752,  89  Am.  St.  Rep.  43, 
30  So.  466,  a  judgment  for  $2,600  was  af- 
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firmed.  In  Draper  v.  Baker,  61  Wis.  460, 
50  Am.  Rep.  143,  21  N.  W.  527,  a  verdict 
of  $1,200  was  allowed  to  stand.  In  Missouri 
P.  B.  Co.  v.  Martino,  2  Tex.  Civ.  App.  634, 
18  S.  W.  1066,  21  S.  W.  781,  a  verdict  for 
$2,000  was  upheld.  In  Goddard  y.  Orand 
Trunk  R.  Co,  57  Me.  202,  2  Am.  Sep.  39, 
a  verdict  for  $4,860  was  af^rmed,  although 
there  was  no  physical  injury  inflicted.  In 
Chesapeake  R.  Co.  v.  Osborne,  97  Ky.  112, 
53  Am.  St.  Rep.  407,  30  S.  W.  21,  a  verdict 
of  $1,000  was  approved.  In  Louisville  A  V. 
R.  Co.  V.  Garrett,  8  Lea,  438,  41  Am.  Rep. 
640,  a  verdict  for  $2,000  was  sustained.  Jn 
Illinois  C.  R.  Co.  v.  Latimer,  28  III.  App. 
552,  a  verdict  for  $2,000  was  upheld.  In 
Craker  v.  Chicago  d  2f.  W.  R.  Co.  36  Wis. 
657,  17  Am.  Rep.  604,  a  verdict  for  $1,000 
actual  damages  was  approved  where  the 
train  conductor  kissed  the  lady  plaintiff  five 
times  on  her  lips. 

The  verdict  and  judgment  are  clearly  for 
the  right  party.  The  assault  was  unpro- 
voked and  most  reprehensible.  The  dam- 
ages are  not  so  great  as  to  maniftoet  mis- 
conduct or  parfiidity  of  the  jniy,  nor  to 
<^end  against  a  Judioial  sense  of  justice 
and  ri^t. 

The  judgment,  therefore,  is  affirmed. 

AU  concur. 


STATE  of  Missouri,  Reapt., 

V. 

Julius  LEHMAN,  Appt, 
(  Mo.  ) 

1.  Am  appllea«loB  for  ekmmse  of  -nmrnm 

for  trial  of  a  criminal  canse  because  of  kwal 
prejudice  comes  too  iRte  after  tbe  case  has 
been  called  and  t&e  securing  of  the  Jnrr  la 
in  progress,  under  a  statute  requiring  rea- 
sonable previous  notice  of  sncb  an  applica- 
tion to  be  gtreik. 
S.  Several  acmbera  of  m  Hvalelval 
Icvlslatlve  bodr,  who  Join  In  making  a 
corrupt  agreemeot  to  vote  for  a  measure 
which  Is  to  come  before  tbem,  In  consideration 
of  a  promise  to  place  a  sum  of  mtmey  at  tbelr 
dlspcMal,  may  be  Joined  ia  one  indlctmait  for 
brlberj. 

3.  A  JolHt  indletaseiii  Mffalut  tke  nseH- 

ben  of  a  municipal  uaembly  for  enter- 
ing Into  a  corrupt  agreement  to  support  a 
meaBure  which  Is  to  come  before  them.  In 
cona^deratlon  of  a  promise  to  place  money  at 
their  disposal,  la  not  bad  because  one  of  the 
accused  la  merely  a  de  ^aoto  oOcer. 

4.  Tb«  Cndlav  uf  a  voBsplrMiT'  la  aot 
neccsaarr  to  admit,  upon  trial  of  officers 
charged  with  bavins  made  a  corrupt  agree- 
ment to  sell  tbelr  votes,  statements  by  some 

NoTK. — Ab  to  acceptance  of  bribe  by  public 
officer,  see  also,  in  this  series.  State  v.  Potts, 
5  L.  R.  A.  814,  and  note,  and  HMiaker  T. 
Board  of  Uducation,  32  U  R.  A.  41?.^„l„ 
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In  the  pnnnn  of  the  others  concemltig  the 
eonsammntlon  of  the  agreement. 

■0.  Ho  tr«its«rlpt  of  the  prooecdlnvM  In 
one  division  of  m  court  need  be  eertl- 
Aed  to  another  dlvlalon  npoit  the  trane- 
l«r  of  a  criminal  cause  from  one  to  the  other 
for  trial  because  of  all^d  prejudice  on  the 
part  of  the  Judge  presiding  In  the  former  di- 
vision, where  the  same  clerk  Is  the  custo- 
dian of  the  proceedings  in  both  dlTlslons. 

4.  The  iinestlon  of  the  learnllty  or  ille- 
sallty  of  the  propoaed  ordinance 
need  not  be  cMialdered  fn  determining  the 
gnllt  of  a  member  a  mnnlctpal  anembly 
who  la  alleged  to  have  agreed  to  sell  his 
Tote  to  aeeore  Its  passage. 

T>  That  one  of  several  membera  of  a 
nsnalelpal  aaaemhlr  Jointly  Indicted 
for  entering  into  a  corrupt  agreement  to  sell 
their  votes  ap<Hi  a  measure  to  come  before 
them  la  not  gallty,  does  not  require  the  ae- 
qalttal  of  others  who  are  gnlltj. 

(Jnne  14,  1804.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  St.  Louis  aty 
ooavicting  him  of  accepting  bribes.  Af- 
/htned. 

Statement  by  Fox,  J. : 

The  trial  and  etmvietion  in  this  cause 
wen  baaed  upon  the  first  count  of  the  in- 
diclraent.  It  is  as  follows :  "The  grand  ju- 
rors d  the  state  of  Missouri  within  and  for 
file  body  of  the  city  of  St.  Louis,  now  here 
in  oonrt  duly  impaneled,  sworn,  and  chai^d, 
upon  their  oaths  present:  That  on  or  about 
tiie  28tii  day  of  Xorember,  in  the  year  1899, 
the  city  of  St.  Louis  was  a  municipal  corpo- 
ration in  the  state  of  Missouri  aforesaid, 
and  that  the  legislative  power  of  the  said 
city  of  St.  •  Louis  was  by  law  vested  in  a 
council  and  a  house  of  delegates,  styled  the 
'Municipal  Assembly  of  St.  Louis,'  the  mem- 
bers whereof  were  elected  by  the  citizens  of 
said  city,  and  that  before  any  measure  and 
proposition  could  beccnne  a  law  and  ordi- 
nance of  said  city  it  was  necessary  and 
requisite  that  the  same  should  be  didy 
passed  and  enacted  by  a  majority  vote  of 
the  members  of  said  council  and  house  of 
del^atea,  respectively,  and  approved  by  the 
mayor  of  said  city;  that  at  the  said  city  of 
St.  Louis,'  and  on  or  about  the  said  28th 
day  of  November,  in  the  year  1899,  Ed- 
mund Bersch,  Otto  Schumacher,  John  A. 
Sheridan,  Charles  J.  Denny,  Adolph  Madera, 
John  H.  Schnettler,  £!mil  Hartman,  Charles 
A.  Gutke,  Louis  Decker,  T.  Ed  Albright, 
Jotm  Helms,  Julius  Lehman,  Charles  F. 
Kelly,  Jerry  J.  Uannigan,  William  M.  Tam- 
blyn,  and  Ilenry  A.  Faulkner  were  then  and 
there  public  cheers  of  the  said  city  of  St. 
Louis,  to  wit,  members  of  the  said  hoiise  of 
del^ates  and  of  the  said  municipal  assem- 
bly of  St.  Louis,  duly  elected  and  qualified, 
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and  were  then  and  there  acting  in  the  offieiail 
capaoi^  ud  character  of  members  of  said 
house  of  delegates  and  of  the  said  munidpal 
assembly;  that  there  was  then  uid  there 
pending  and  undetermined  bef(»re  the  said 
mimicipal  aaaembly,  for  the  oonaideraticm, 
opinion,  judgment,  and  decisiiMl  of  the  mem- 
bers tiiereof  in  the  said  housjB  of  delegates, 
and  before  the  said  Edmund  Bench,  Otto 
Schumacher,  John  A.  Sheridan,  Charles  J. 
Denny,  Adolph  Madera,  John  H.  Schnettler, 
Emil  Hartman,  Charlea  A.  Gutke,  Louis 
DedEer,  T.  Ed  Albright,  John  Helms,  Ju- 
lius Lehman,  Charles  F.  Kelly,  Jerry  J. 
Hannlgan,  William  M.  Tamblyn,  and  Henry 
A.  I^ullcner,  in  their  said  offidal  oapaciiy 
and  character  as  members  ol  said  house  oi 
delegate)  and  of  said  municipal  assembly 
of  St.  Louis,  a  certain  measure,  matter, 
cause,  and  proceeding  in  the  nature  oi  a 
proposed  ordinance  of  the  said  city  of  St. 
Louis,  designated  and  known  as  'ooundl  bill 
No.  44,'  vherein  and  whereby  it  was  pro- 
posed that  the  city  of  St.  Louis  (by  ordi- 
nance duly  passed  and  enacted  by  the  said 
municipal  assembly,  and  approved  by  the 
mayor  of  said  dty)  should  autiiorias  and  di- 
rect the  board  of  public  improvemoits  of 
said  city  of  St.  Louis  to  light  certain  des- 
ignated streets,  avenues,  sidewalks,  alleys, 
wharves,  and  public  grounds  and  squares  of 
the  said  city  of  St.  I/mis  after  the  Ist  day 
of  January,  1900,  and  should  designate  the 
fund  out  of  which  the  cost  thereof  should  be 
paid;  that  it  then  and  there  became  and 
was  the  public  and  ofileial  duty  of  the  said 
Edmund  Bersch,  Otto  Schumacher,  Jc^n  A. 
Sheridan,  Charles  J.  Denny,  Adolph  Madera, 
John  H.  Schnettler,  Emil  Hartman,  Charles 
A.  autke,  Louis  Decker,  T.  Ed  Albright. 
John  Helms,  Juliiu  Lehman,  Charles  F. 
Kelly,  Jerry  J.  Hannigan,  William  M.  Tamb- 
lyn, and  Henry  A.  ITaulkner,  as  members 
of  said  house  of  delates,  in  their  official 
character  and  capacity  as  aforesaid,  to  give 
their  vote,  opinion,  judgment,  and  decision 
upon  the  said  measure,  matter,  cause,  and 
proceeding,  and  for  or  against  the  said  pro- 
posed ordinance,  without  partiality  or  fa- 
vor; that  they,  the  said  Edmund  Bersch, 
Otto  Schumacher,  John  A.  Sheridan,  Charles 
J.  Denny,  Adolph  Madera,  John  H.  Schnet- 
tler, Emil  Hartman,  Charles  A.  Gutke,  Louis 
Decker,  T.  Ed  Albright,  John  Helms,  Ju- 
lius Lehman,  Charles  F.  Kelly,  Jerry  J. 
Hannigan,  William  M.  Tamblyn,  and  Henry 
A.  Faulkner,  well  knowing  the  premises,  but 
unlawfully  and  corruptly  devising,  oontriv- 
ing,  scheming,  and  intending  to  prostitute, 
betray,  and  abuse  their  trust,  and  to  violate 
their  duty  as  aforesaid  as  members  of  the 
said  house  of  delegates  and  of  the  said  mu- 
nicipal assembly,  did,  at  the  said  city  of  St. 

Louis,  and  on  or  about  the  said.28th  day^of-^ 
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November,  in  the  year  1899,  unlawfully, 
coirnptfy,  and  felonimuly,  diredJy  and  in- 
direeUy,  Bolieit,  propose,  procure,  accept* 
and  receive  a  certain  promise  and  under- 
taking to  make  a  certain  gift,  oonsideration, 
gratuity,  and  reward  to  them,  the  said  Ed- 
mund Bersdi,  Otto  Schumacher,  John  A. 
Sheridan,  Charles  J.  Denny,  Adolph  Ma- 
dera, John  H.  Sohnettler,  Emil  Hartman, 
Charles  A.  Gutke,  Louis  Ilecker,  T.  Ed  Al- 
bright, John  Helms,  Julias  Lehman,  Charles 
P.  Kelly,  Jerry  J.  Hannigan,  William  M. 
Tamblyn,  and  Henzy  A.  Faulkner,  under  an 
agreement  that  their  vote,  opinion,  judg- 
ment, and  decision  (as  public  officers  as 
aforesaid  and  as  members  of  the  said  house 
of  delegates  and  said  municipal  assembly) 
should  be  given  for  and  in  favor  o(  the  pas- 
sage and  enactment  of  the  said  measure, 
matter,  cause,  and  proceeding,  and  for  and 
in  favor  of  the  passage  and  enactment  of  the 
said  proposed  ordinance  of  the  said  city  of 
St.  Louis  then  and  there  pending  and 
brought  before  the  said  house  of  delegates, 
and  before  them,  the  said  Edmund  Bersdi, 
Otto  Schumacher,  John  A.  Sberidui,  Charles 
J.  Denny,  Adolph  Hadera,  John  H.  Sohnet- 
tler, Emil  Uartman,  Charles  A.  Gutke,  Louis 
Dedcer,  T.  £d  Albright,  John  Helms,  Ju- 
lius Lehman,  Charles  V.  Kelly,  Jerry  J. 
Hannigan,  William  M.  Tamblyn,  and  Henry 
A.  Faulkner,  in  their  said  official  capacity 
and  character  as  members  of  the  said  house 
of  del^ates  as  afcn-esaid,  and  under  an 
agreement  that  they,  the  said  Edmund 
Bersch,  Otto  Schumacher,  John  A.  Sheri- 
dan, Charles  J.  Denny,  Adolph  Madera,  John 
H.  Schnettler,  Emil  Hartman,  Charles  A. 
Gutke,  Louis  Decker,  T.  Ed  Albright,  John 
Helms,  Julius  Lehman,  Charles  F.  Kelly, 
Jerry  J.  Hannigan,  William  M.  Tamblyn, 
and  Henry  A.  Faulkner,  would  and  should 
perform  their  said  public  and  official  duty 
in  the  premises  without  partiality  and  fa- 
vor, and  otherwise  than  according  to  law; 
and  that  they,  the  said  Edmund  Bersch, 
Otto  Schumacher,  John  A.  Sheridan,  Charles 
J.  Denny,  Adolph  Madera,  John  H.  Schnet- 
tler, Emil  Hartman,  Charles  A.  Gutke, 
Louis  Decker,  T.  Ed  Albright,  John  Helms, 
Julius  I-ehman,  Charles  F.  Kelly,  Jerry  J. 
Hannigan,  William  M.  Tamblyn,  and  Henry 
A.  Faulkner,  did  then  and  there  unlawfully, 
corruptly,  and  feloniously  solicit,  propose, 
procure,  make,  and  enter  into  a  certain  cor- 
rupt bargain,  agreement,  and  covenant  with 
one  Edward  Butler,  by  and  under  which 
said  corrupt  bargain,  agreement,  and  cove- 
nant a  large  sum  of  money,  to  wit,  the  sum 
of  (47,600  lawful  money  of  the  United 
States,  was  by  the  said  Edward  Butler 
placed  in  the  hands  of  the  said  Charles  F. 
Kelly,  who  was  then  and  there  a  member  of 
the  house  of  delegates  and  of  the  said  mu- 
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nidpal  assembly,  duly  elected  and  qualified^ 
the  said  Charles  F.  Kelly  having  been  there- 
tofore selected,  designated,  and  appointed  1^ 
tlie  said  Edmund  Beraoh,  Otto  Sdiomaeher, 
John  A.  Sheridan,  Charles  J.  Denny,  Adolpli 
Madera,  John  H.  Schnettler,  Emil  Hartman, 
Charles  A.  Gutke,  Louis  Dedcer,  T.  Ed  Al- 
bright, John  Helms,  Julius  Lehman,  Jerty 
J.  Hannigan,  William  M.  Tamblyn,  and 
Henry  A.  Faulkner  as  their  agent  and  rep- 
resentative to  confer  with,  arrange  with, 
and  reoeiTO  fran  the  said  Edward  Butler 
the  said  sum  of  $47,500,  upon  tiie  exprasa 
promise,  undertaking,  agreement,  and  un- 
derstanding by  and  between  the  said  Ed- 
ward Butler  and  the  said  Edmund  Bersdi, 
Otto  Schumacher,  John  A.  Sheridan,  Chaxlei 
J.  Denny,  Adolph  Madera,  John  H.  Schnet- 
tler, Emil  Hartman,  Charles  A.  Gutke,  Louia 
Decker,  T.  Ed  Albri|^t,  John  Ifelms,  Julius 
Tubman,  Charles  F.  Kelly,  Jerry  J.  Hanni- 
gan, William  M.  Tamblyn,  and  Henry 
A.  Faulkner,  in  pursuance  of  the  eomipt 
bargain,  agreement,  and  covenant  aforesaid 
that  the  said  mwey  was  a  bribe  to  the  said 
Edmund  Bersch,  Otto  Sdiumacher,  John  A. 
Sheridan,  Charles  J.  Denny,  Adolph  Ma- 
dera, J<^n  H.  Sdinettler,  Emil  ^rtman, 
Charles  A.  Guike,  Louis  Decker,  T.  Ed  Al- 
brifi^t,  John  Helms,  Julius  Lehman,  Charles 
F.  Kelly,  Jerry  J.  Hannigan,  William  M. 
Tamblyn,  and  Henry  A.  Faulkner,  as  public 
officers  as  aforesaid  and  in  their  official  ca- 
pacity and  character  as  aforesaid,  that  they, 
the  said  Edmund  Bersch,  Otto  Schumacher, 
John  A.  Sheridan,  Charles  J.  Denny,  Adolph 
Madera,  John  H.  Schnettler,  Emil  Hart- 
man, Charles  A.  Gutke,  Louis  Decker,  T.  Ed 
Albright,  Jc^n  Helms,  Julius  liebman, 
Charles  F.  Kelly,  Jerry  J.  Haanigan,  Wil- 
liam M.  Tamblyn,  and  Henry  A.  Faulkner, 
as  members  of  the  house  of  del^;ate8  and  in 
their  said  official  capacity  and  character, 
should  and  would  give  their  vote,  opinitm, 
judgment,  and  decision  for  and  in  favor  of 
the  said  measure,  matter,  cause,  and 
proceeding  and  for  and  in  favor  of 
the  passage  and  enactment  of  the  said  pro- 
posed ordinance,  when  the  same  might  and 
should  be  brought  before  the  said  house  of 
delegates  and  before  them,  the  said  Edmimd 
Bersch,  Otto  Schumacher,  John  A.  Sheridan, 
Charles  J.  Denny,  Adolph  Madera,  John  H. 
Schnettler,  Emil  Hartman,  Charles  A. 
Gutke,  Louid  Decker,  T.  Ed  Albright,  John 
Helms,  Charles  F.  Kelly,  Jerry  J,  Hanni- 
gan, William  M,  Tamblyn,  and  Henry  A. 
Faulkner,  in  their  said  official  capacity  and 
character  as  aforesaid,  and  upon  the  ex- 
press promise,  undertaking,  agreement,  and 
understanding  that,  in  the  event  the  said 
proposed  ordinance  should  be  passed  and 
enacted  by  the  said  municipal  assembly,  that 
is  to  say,  l^  the  said  counci^^^^^j^^^se' 
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of  delates,  respectively,  the  said  sum  of 
^7,500  should  be  wholly  delivered  and  paid 
<»ver  to  them,  the  said  Edmund  Bersch,  Otto 
Schumacher,  John  A.  Sheridan,  Charles  J. 
Denny,  Adolph  Madera,  John  H.  Schnettler, 
Emil  Hartman,  Charles  A.  Gutke,  Louis 
Decker,  T.  Ed  Albright,  John  Helms,  Ju- 
lius X^ehman,  Charles  F.  Kelly,  Jerry  J. 
Hannigan,  William  M.  Tamblyn,  and  Henry 
A.  Faulkner  as  a  gratuity,  reward,  and  bribe 
to  them  for  their  votes  as  members  of  said 
house  of  del^ates  for  and  in  favor  of  the 
passage  and  enactment  of  said  proposed  or- 
dinance,— contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state." 

The  record  in  this  cause  discloses:  That 
this  indictment  was  presented  by  the  grand 
jurors  in  the  circuit  court  of  the  cify  of 
St.  Louis.  It  was  assigned  to  division  No. 
8  of  that  court  for  final  disposition.  Upon 
application,  defendant  Julius  Lehman,  with 
acme  oi  tiie  other  defendants,  filed  their  ap- 
plication' for  a  change  of  venue  on  the 
j^ound  of  the  prejudice  of  the  judge  pre- 
siding in  division  Na  8  ot  said  court.  Up- 
<m  such  sfiplicatiiHi,  tlie  eause,  as  to  the  de- 
fendants in  eudi  application,  was  trans- 
ferred to  divisicm  No.  9  of  said  circuit  court 
of  the  city  of  St.  Louis.  In  divisioo  No.  0, 
oa  July  iz,  1003,  upon  applicatim  of  de- 
fendants herein,  a  severance  was  granted 
and  the  trial  proceeded.  Pemding  the  ex- 
amination of  some  of  the  jurors  upon  their 
voir  dire,  defendant  caused  to  be  served  up- 
on the  dreuit  attorney  notice  tiuit  on  the 
14th  of  July  he  would  apply  for  tiie  re- 
moval of  the  cause  to  the  circuit  court  of 
flome  county  in  the  state,  on  account  of  the 
minds  of  the  inhabitants  of  the  city  ctf  St. 
Louis  being  so  jn^judioed  against  the  de- 
fendant that  a  fair  trial  could  not  be  had  in 
said  city.  On  the  14th  oi  July,  1003,  this 
applicatim  was  presented  to  the  court,  and 
was  denied,  for  the  reason  that  the  appli- 
«ati(m  came  too  late;  and  the  court  refused 
to  hear  any  evidence  upim  it,  to  which  ac- 
tion of  the  court  exceptions  were  duly  pre- 
served. Following  the  denial  of  tibis  appli- 
cation the  jury  was  impaneled,  and  at  the 
•dose  of  the  testimony  the  court  instructed 
the  jury  as  follows; 

"By  the  indidraent  filed  in  this  case  on 
the  4th  of  October,  1902,  Edmund  Bersch, 
Otto  Schumacher,  John  A.  Sheridan,  Charles 
J.  Denny,  Adolph  Madera,  John  H.  Schnet- 
tler,  Julius  Lehman,  Charles  A.  Gutke, 
Louis  Decker,  T.  Ed  Albright,  John  Helms, 
Emil  Hartman,  Charles  F.  Kelly,  Jerry  J. 
Hannigan,  William  M.  Tamblyn,  and  Henry 
A.  Faulkner  are  jointly  charged  with  the 
olTense  of  bribery.  The  defendant  Juliun 
Lehman  is  now  alone  on  trial  and  pleads 
not  guilty.  It  is  the  duty  of  the  court 
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to  instruct  you  on  the  questions  of  law 
arising  in  this  case,  and  it  is  your  duty  to 
receive  such  instructions  as  the  law  of  the 
case,  and  to  find  the  defendant  either  guilty 
or  not  guilty,  according  to  the  law  as  de- 
clared in  these  instructions  and  the  evidence 
as  you  have  received  it  under  the  direction 
of  the  court. 

"First.  You  are  instructed  that  under  the 
laws  of  the  state  of  Missouri  the  dty  of  St. 
Louis  is  a  munidpal  corporation,  and  was 
euch  at  the  date  mentitmed  in  the  indict- 
ment, November  28,  1899,  and  at  the  dates 
mentioned  in  the  evidence ;  that  the  legisla- 
tive power  of  the  dty  of  St.  Louis  is,  and 
was  at  tiie  times  aforesaid,  vested  in  a 
coundl  and  a  house  of  delegates,  bother 
styled  the  'Mimidpal  ^sembly  of  St.  Louis,' 
the  members  whereof  are  and  were  elected 
by  iha  citizens  oi  said  dty,  and  upon  elec- 
tion and  qualification  are  public  officers  of 
said  city;  that  before  any  measure  or  pn^m- . 
sition  can,  or  could  at  the  times  aforesaid, 
become  a  law  and  ordinance  oi  said  dty,  it 
is  and  was  necesaazy  and  requisite  that  the 
same  should  be  duly  passed  and  enacted  by 
a  majority  vote  of  the  members  oi  said  coun- 
dl and  house  of  delegates,  respectively,  and 
approved  by  the  major  of  said  dty;  that 
in  the  e\-ent  a  measure  or  proposed  ordi- 
nance should  be  introduced  in  that  branch 
of  the  munidpal  assemUy  known  as  the 
'coundl,'  and  that  branch  passed  and 
enacted,  the  same  would  be  certified  to  and 
delivered  to  th%  house  of  delegates,  for 
the  ctBisideratioD  and  vote  of  the  said 
house  oi  delegate;  that  the  ri^t  of 
the  said  dty  of  St.  Ijouis  to  au- 
thorize and  direct  the  board  of  public  im- 
provements of  said  dty  of  St.  Louis  to 
light  certain  designated  streets,  avenues, 
sidewalks,  alleys,  wharves,  public  grounds, 
and  squares  of  the  dty  of  St.  Louis  after 
the  1st  day  of  Januaiy,  1900,  and  desig- 
nate the  fund  out  of  whidi  the  cost  thereof 
should  be  paid,  could  be  exercised  only  by 
ordinance  passed  and  signed  or  approved  as 
above  stated. 

"Second.  If,  upon  oonaideration  of  all  the 
evidence,  you  believe  and  find  bciyond  a  rea- 
sonable doubt,  tram  the  evidence  in  the  ease, 
that  on  or  about  the  28th  day  of  November, 
1899,  the  defendants  Julius  Lehman  and  the 
said  Edmund  Bersch,  Otto  Schumacher, 
John  A.  Sheridan,  Charles  J.  Denny,  Adolph 
Madera,  John  H.  Schnettler,  Charles  A. 
Gutke.  Louis  Decker,  T.  Ed  Albright,  John 
Helms,  Emil  Hartman,  Charles  F.  Kelly, 
Jerry  J.  Hannigan,  William  M.  Tamblyn, 
and  Henry  A.  Faulkner  were  members  of 
said  house  of  delegates;  that  there  was  then 
and  there  pending  and  undetermined  before 
said  municipal  assembly,  and  brought  before 
said  munidpal  assembly  for  the  constdera- 
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tion,  opinion,  judgment,  and  voteB  of  the 
members  thereof,  a  certain  ordinance  known 
and  styled  as  'council  bill  44/  wherein  and 
whereby  it  was  pr<^>osed  that  said  city  of 
St.  Louis  (1^  said  ordinanoe  duty  passed 
and  enacted  by  the  said  munidpal  asumbljr 
and  aj^roved  by  the  mayor  of  said  dty) 
should  authoriae  and  direct  the  board  of 
pablie  improvements  of  said  dty  of  St. 
Louis  to  light  certain  designated  streets, 
smnues,  sidewalks,  alleys,  wluures,  public 
grounds,  and  squares  of  said  dty  of  St. 
Louis  after  the  Ist  daj  of  January,  1900, 
and  should  designate  the  fund  out  of  whldi 
the  cost  thereof  should  be  paid;  that  ttie 
defendant  Julius  Tjih^^'^li  and  said  other 
persons  herdnbefore  named  as  defendants 
in  the  indictment,  knowing  of  the  pendent^ 
M  ssid  eoundl  bill  Xo.  44,  did  at  the  dty 
of  St.  Louis,  m  or  about  the  28th  day  of 
November,  1809,  unlawfully,  corruptly,  and 
feloniously,  directly  and  indirectly,  solidt, 
pn^ose,  procure,  accept,  and  receive  a  cer- 
tain prtHnise  and  undertaking  to  make  a  cer- 
tain gift,  consideration,  gratuity,  and  re- 
ward to  them,  the  said  defendant  Julius  Leh- 
man and  other  defendants  in  this  indict- 
ment hereinbefore  named,  under  an  agree- 
ment that  thdr  TOtes,  opinions,  judgments, 
and  deciutms  as  public  officers  aforesaid, 
and  as  members  of  Baid  house  of  delates 
and  said  muntdpal  assembly,  should  be  giv- 
en for  and  In  favor  of  the  passage  and  en- 
actment of  the  measure  then  known  as 
'ooundl  bill  No.  44'  aforesaid,  then  pending 
before  said  house  of  delegates  and  before 
said  defendants  in  their  said  official  capaci- 
ties and  chuocters  as  members  (rf  the  said 
house  of  del^fates  and  (rf  the  municipal  as- 
sembly (if  you  find  from  the  evidence  that 
said  coundl  bill  was  so  pending  in  said 
house  of  delegates  at  said  time),  and  un- 
der an  agreement  that  they,  said  defendant 
Julius  Lehman  and  other  defendants  in  said 
indictment  and  hereinbefore  named,  would 
and  should  perform  their  said  public  and 
offidal  duties  in  the  premises  with  par- 
tiality and  favor  and  otherwise  than  accord- 
ing to  law,  and  that  they,  said  defendant 
Julius  Lehman  and  other  defendants  in 
said  indictment  and  hereinbefore  named,  did 
then  and  there  unlawfully,  corruptly,  and 
feloniously  solicit,  propose,  procure,  and 
make  and  enter  into  a  certain  corrupt  bar- 
gain, agreement,  and  covenant  with  one  Ed- 
ward Butler,  by  and  under  which  said  cor- 
rupt bargain,  agreement,  and  covenant,  made 
by  this  defendant,  Julius  Lehman,  and  said 
other  defesdants  in  said  indictment  and 
hereinbefore  named,  and  said  Edward  But- 
ler as  aforesaid  (if  you  believe  and  find 
from  the  evidence  that  said  corrupt  bar- 
gain, agreement,  and  covenant  was  made), 
a  large  sum  of  money,  to  wit  ^e  sum  of 
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947,500  Uwful  mon^  of  the  United  BUtes,. 
was  by  said  Edward  Butler  placed  in  the- 
hands  of  Charles  V.  Edly,  one  of  the  de- 
fendants in  said  indictment  and  hereinbe- 
fore named,  who  was  then  and  there  a  mem- 
ber of  said  house  of  delegates  and  nid  mn- 
nldpal  assembly;  and  yon  find  the  said 
Charles  F.  Ediy  had  been  theretofore  se- 
lected, designated,  and  appointed,  said 
defendant  JuUus  Lehman  and  the  said  other 
defendants  in  said  indicbnent  and  herein- 
before named,  as  their  agent  and  repreeMit- 
ative  to  cmfer  with,  arrange  with,  and  re- 
ceive from  the  said  Bdward  Butler  the  said 
sum  of  947,600,  upon  the  express  promise, 
undertaking,  agreement,  and  nnderstutding 
by  and  between  sud  Edward  Butler  and 
said  ^defendant  Julius  Lehman  and  the  oUier 
defendants  in  said  indictment  and  herein- 
before named,  in  pursuance  of  the  corrupt 
bargain,  agreemmt,  and  covenant  afcwesaid^ 
that  said  money  vras  a  bribe  to  said  defend- 
ant Julius  Lehman  and  the  other  defendants 
in  said  indictment  and  hereinbefcne  named 
as  public  officers  as  aforesaid,  and  in  their 
offidal  capacity  and  character  as  aforesaid, 
that  they,  the  said  defend«it  Julius  Leh- 
man and  the  other  defendants  in  said  in- 
dictment and  hereinbefore  named,  as  mem-' 
bers  of  the  house  of  delegates,  and  in  tlMir 
said  official  capacity  and  character,  should 
and  would  give  thdr  votes,  opinions,  judg- 
ments, and  deciuons  for  and  in  favor  of  sa^ 
coundl  bill  44,  and  tar  and  in  favor  of  the 
passage  of  and  enactment  of  said  council  bill 
44,  when  the  same  might  and  should  be 
brought  before  said  house  of  delegates  and 
before  them,  the  said  defendant  Julius  Leh- 
man and  the  other  defendants  in  said  in- 
dictment and  hereinbefore  named,  in  their 
official  capadty  and  character  as  aforesaid; 
and  uptHi  the  express  promise,  undertaking, 
agreement,  and  understanding  that,  in  the 
event  said  defendant  Lehman  and  the  other 
defendants  in  ssid  indictment  and  herein- 
before named  should  vote  for  the  passage 
by  said  house  of  delegates  of  said  coundl 
bill  44,  said  sum  of  $47,500  should  be  whc^- 
ly  paid  and  delivered  over  to  them,  said  de- 
fendant Julius  ]>hman  and  the  other  de- 
fendants in  said  indictment  and  herein- 
before named,  as  a  gratuity,  reward,  and 
bribe  to  them  for  their  votes  as  members  of 
said  house  of  del^^tes  for  and  in  favor  of 
the  passage  and  enactment  of  said  proposed 
ordinance  by  said  house  of  delegates, — then 
you  will  find  this  defendant  Julius  Lehman 
guilty  of  the  offense  of  bribery  as  charged 
in  the  indictment,  and  assess  his  punishment 
at  imprisonment  in  the  penitentiary  for  a 
term  of  not  less  than  two  nor  more  than 
seven  years;  and  unless  you  so  find  the 
facts  to  be  you  will  acquit  the  defendant 
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"Third.  If  70U  find  and  believe  from  the 
evidence  tJiai  any  vitneBBes  who  have  testi- 
fied on  the  part  of  the  state  in  this  case 
were  eonoemed  in  uid  participated  in  the 
commiaeioa  of  the  same  oflFense  (if  you  be- 
lieve and  find  frcon  the  evidence  the  offense 
was  committed),  wbidi  the  indictment 
is  diarged  against  this  defendant  JuUns 
Lehman  and  the  other  defendants  named  in 
said  indictment  and  berdnbefore  named  in 
tiiese  instraotioiu,  then  sueh  witnesses  are 
to  be  eonaidered  as  aeeompliees.  The  court 
instrueta  you  tibat  yon  are  at  liberty  to 
convict  the  defendant  on  the  uneorrobOTat- 
ed  teatinKmy  of  an  aeeomplioe  alone,  if  you 
believe  the  statements  g^ven  by  said  aeeom- 
plioe in  bis  testimony  are  true  in  Uet  and 
auffident  in  proof  to  establish  the  guilt  of 
the  defendant;  but  you  are  Instructed  that 
the  testimony  oi  an  aooomplioB  in  erime, 
when  not  corroborated  by  some  person  or 
persona  not  implicated  in  the  mime  as  to 
materia]  matters  to  the  issuer — that  is, 
matters  connecting  the  defendant  with  the 
commiasion  of  the  crime  diarged  against 
him  and  identifying  this  defendant  as  the 
perpetrator  thereof,— ought  to  be  received 
by  you  with  great  eanticm,  and  you  ought 
to  be  fully  satisfied  M  its  truth  before  you 
should  convict  the  defendant  on  suidi  tnti- 
mraay. 

"Fourth.  'Velonlonsly,'  bb  used  in  this  in- 
dictment and  these  instructions,  means 
'widcedly  and  against  the  admonition  of  the 
law.'  'CoTTDpt^,'  aa  used  in  the  indictment 
and  these  inatruetions,  means  'wrongfully 
that  is,  it  means  the  doing  of  an  act  with 
the  intent  to  obtain  an  improper  advantage, 
inconsiBteut  with  official  du^  and  the  ri(^ts 
of  others. 

*'Rfth.  Hie  second  count  in  the  indict- 
ment is  withdrawn  from  your  oonsidera- 
tion  and  you  will  only  consider  the  first 
count. 

"Sixth.  You  are  further  instructed  that 
the  indictment  contains  the  formal  state- 
ment of  the  charge,  but  it  is  not  to  be  taken 
as  any  evidence  of  defendant's  guilt.  The 
law  presumes  the  defendant  to  be  innocent, 
and  thiB  presumption  continues  imtil  it  has 
been  overwMne  by  evidence  which  establishes 
his  guilt  to  your  satisfaction  and  beyond  a 
reasonable  doubt;  and  the  burden  of  prov- 
ing his  guilt  rests  with  the  state.  If, 
however,  this  presumption  ba«  been  over- 
come by  the  evidence,  and  the  guilt  of  the 
defendant  established  to  a  moral  certainty 
and  beyond  a  reasonable  doubt,  your  duty  is 
to  convict.  If,  upon  consideration  of  all 
the  evidence,  you  have  a  reasonable  doubt  of 
the  defendant's  guilt,  you  should  acquit; 
but  a  doubt  to  authorize  an  acquittal  on 
that  ground,  ought  to  be  a  substantial  doubt 
touching  the  defendant's  guilt,  and  not  a 
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mere  possibility  of  his  innocence.  Ton  an 
furtiier  instructed  that  you  are  the  sole 
judges  of  the  credibility  of  the  witnesses 
and  of  the  weight  to  be  given  to  their  tea- 
tinumy.  In  determining  sueh  credibility  and 
weight,  you  will  iaka  into  consideration  the 
diaraeter  of  the  witaeaa,  his  manner  on  tiie 
stand,  his  interest,  if  ai^,  in  the  result  of 
the  trial,  his  or  hu  relation  to  or  feelings 
towards  tlie  defendant  or  any  of  the  state's 
witnesses,  the  probability  or  improbability 
of  his  statements,  as  well  as  all  the  facts 
and  (drenmatanoes  given  in  evidence.  In 
thia  onmeetion  yon  are  furUier  inatructed 
that,  if  you  believe  that  any  witness  has 
knowingly  sworn  falsely  to  wloj  material 
faet,  you  are  at  liberty  to  reject  lUl  or  aiqr 
portion  of  Buch.  witnna's  testimmy." 

TbB  cause  was  submitted  to  the  jury,  and 
th^  returned  a  verdict  finding  the  defend- 
ant guilty  <tf  bribery  as  charged  in  the  in- 
dictment, and  asaessed  his  punbhment  at 
imprisonment  in  the  penitentiary  for  a  term 
of  seven  years.  It  ean  serve  no  useful  pur- 
pose to  set  out  in  detail  all  the  testimony 
upon  which  this  conviction  is  based.  It  will 
BiiffioB  to  say  that  we  have  carefully  read 
the  tesUmtmy  as  disclosed  in  ihe  record, 
and  find  that  the  state,  after  making  all 
formal  proof  preliminary  to  the  inquiry  in- 
to the  main  facts  constituting  the  offense 
charged,  introduced  Jno.  K.  Hurrell,  Wm. 
M.  Tamblyn.  John  Helms,  and  E.  E.  Hur- 
rell, colleagues  M  the  defendant  Julius  Leh- 
man. They  detail  minutely  the  entire  trans- 
action relatii^  to  the  charge  c<Hitained  in 
the  indictment,  and  it  is  sufficient,  in  order 
to  determine  the  legal  propositions,  to  say 
that  the  testimony  of  the  state  tended  to 
prove  the  offense  charged  against  this  de- 
fendant in  this  indictment.  The  variance 
in  the  proof  and  charge,  asserted  by  learned 
counsel  for  appellant,  will  be  given  due 
consideration  in  the  course  of  the  opinion. 
In  pursuance  of  the  verdict  as  herein  re- 
ferred to,  the  court  sentenced  the  defendant 
to  imprisonment  in  the  penitentiary.  From 
this  judgment  defendant  in  due  time  and 
form  prosecuted  his  appeal  to  this  court, 
and  the  recwd  is  now  before  us  for  re- 
view. 

if esar*.  O.  H.  Knas  and  T.  J.  Bowe  for 

appellant. 

Messrs.  Edwnrd  O.  Grow,  Attorney  G«a- 
eral,  and  Samnd  B.  Jeffries,  for  respond- 
ent: 

An  applicati«i  tor  a  change  of  venue  in 
a  criminal  ease  comes  too  late  when  the  case 

ia  called  for  trial,  no  previous  notice  hav- 
ing been  given  of  tbe  proposed  applicati<Hi. 

Htatu  V.  Bums,  54  Mo.  274 ;  State  v.  Cau- 
dle, 174  Mo.  388.  74  S.  W.  621.  . 
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The  Btatute  providing  for  a  special  jury 
is  valid. 

King  v.  Perry,  5  T.  R.  4«3. 

Under  the  commfm  law  a  c<»nmon  juror 
must  poBBess  the  qualifications  of  a  free- 
bolder. 

6  Bacon,  Abr.  348. 

Special  jurors  ha^'e  been  defined  to  be 
more  tliaa  ordinary  freeholders. 

3  Bl.  Cora.  351;  2  Tidd,  Pr.  788. 

Mr.  JoMph  W.  Folk  also  for  respond- 
ent. 

Fox,  J.,  delivered  the  opinion  of  the  court : 
The  record  befOTe  ua  upon  this  appeal  dis- 
closes numerous  complaints  of  error  com- 
mitted by  the  trial  court  in  the  disposition 
of  this  cause.  We  will  treat  the  assignments 
of  error  in  the  order  in  which  we  find  them 
in  the  brief  of  the  learned  counsel  for  ap- 
pellant, and  will  give  them  such  considera- 
tion as  the  importanoe  of  them  merits  and 
demands. 

First.  It  is  contended  that  the  trial  court 
committed  error  in  refusing  to  hear  testi- 
mony upon  Ute  application  of' defendant  for 
change  of  venue.  The  record  discloses  that 
the  trial  of  this  cause  had  begun,  and  the 
jurors  were  being  examined  as  to  their  quali- 
fications to  sit  in  the  trial  of  the  cause. 
The  court  denied  the  application  for  change 
of  venue  on  the  ground  that  it  was  not  time- 
ly made.  There  was  no  error  in  the  acticm 
of  the  trial  court  denying  the  application 
and  refusing  to  hear  evidence  upon  it.  While 
I  2576,  Hev.  SUt.  1899,  which  specifically 
designates  the  procedure  in  applications  for 
changes  of  venue,  does  not  in  terms  pro- 
vide that  the  application  shall  be  made  be- 
fore the  cause  proceeds  to  trial,  that  it  must 
be  presented  before  that  time  is  clearly  con- 
templated by  the  terms  of  the  statute.  Rea- 
sonable previous  notice  of  such  application 
is  provided  for,  and  the  only  reastHiable 
and  fair  deduction  to  be  made  from  that  pro- 
vision is  that  the  notice  must  precede  the 
commencement  of  the  trial.  The  sufficiency 
or  reasonableness  of  the  notice  is  not  the 
question  involved.  This  court,  if  the  condi- 
tions existed,  might  treat  a  few  moments' 
notice,  before  the  case  is  called  for  trial,  as 
being  reasonable,  and  the  action  of  the 
court,  when  a  proper  showing  is  made  un- 
der such  circurostanoes,  denying  the  appli- 
cation,  might  constitute  error.  But  that  is 
not  this  case,  and  this  court  is  unwilling 
to  sanction  the  practice  of  extending  the 
right  to  parties  litigant  of  giving  notice 
and  presenting  an  application  of  this  diar- 
aeter  after  tiie  trial  has  begun.  If  the 
right  can  be  maintained  after  the  announce- 
ment is  made  and  jurors  are  being  selected 
to  try  the  cause,  then,  upon  the  same  prin- 
ciple, it  would  exist  at  any  time  during 
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the  progress  of  the  trial  before  a  verdict 
was  returned.  While  courts,  in  the  admin- 
istration of  the  law,  should  carefully  pro- 
tect the  rights  of  every  citizen,  in  afford- 
ing a  fair  and  impartial  trial  before  an  un- 
biased jury,  in  the  application  of  rules  of 
practice  to  the  statute  providing  for  ap- 
plications for  changes  of  venue,  no  rule 
should  be  sanctioned  that  would  make  the 
statute  an  instrument  of  delay,  rather  than 
to  promote  fair  and  impartial  trials.  Unless 
there  is  scone  definite  limit  fixed  as  to  the 
time  when  an  application  of  this  kind  may 
be  presented  and  ccmsidered  by  the  court, 
then  there  would  be  no  significance  attaclied 
to  the  commencement  of  a  trial;  for  during 
its  progress  an  applicatim  for  a  change  of 
venue  might  he  injected  into  it,  and  result, 
in  the  venue  .of  the  caiise  being  changed. 
Doubtless  it  was  considerations  of  that  char- 
acter that  induced  the  clear  announcement 
of  the  rule  in  State  v.  Bums,  64  Mo.  too. 
eit.  281.  Wagner,  J.,  speaking  for  the  court 
in  that  case,  said :  "It  was  not  a  reasonable 
notice  to  notify  the  circuit  attorney  of  the 
intended  application  just  as  the  trial  had 
cmnmcnced,  and  this  court  has  decided  that 
an  application  for  a  change  of  venue  is 
properly  overruled  when  not  applied  for  un- 
til the  cause  is  called  for  trial;  no  previous 
notice  having  been  given  of  the  applica- 
tion." See  State  v.  Caudle,  174  Mo.  588, 
74  S.  W.  021;  State  v.  Blite,  171  Mo.  630, 
71  S.  W.  1027. 

Second.  Appellant  contends  that  the  in- 
dictment is  insufficient  to  support  this  con- 
viction. The  contention  upon  this  propo- 
sition is  thus  stated  by  counsel  for  appel- 
lant: "The  indictment  is  double,  because  it 
joins  in  one  count  nineteen  separate  and 
distinct  olTenses.  If  it  is  not  double,  it 
states  no  offense,  because  there  is  no  such 
offense  as  joint  bribery,  based  upon  a  com- 
bination of  ofiicers  to  sell  their  votes."  It 
was  clearly  indicated  by  the  oral  argument, 
as  well  as  in  the  presentation  made  in  the 
briefs  by  counsel  for  both  the  respondent 
and  appellant,  that  this  contention  presents 
the  most  serious  and  important  proposition 
in  this  cause  for  solution.  We  fully  agree 
with  oounsel  that  the  question  as  to  the  va- 
lidity of  the  indictment  overshadows  all 
others,  and  the  correct  answer  to  the  ques- 
tion involved  in  that  contention  settles  this 
case.  The  count  in  the  indictment  upMi 
which  this  conviction  was  had  is  predicated 
upon  the  first  subdivision  of  {  2086,  Ber. 
Stat.  1899.  It  provides:  "Every  judge  or 
justice  of  any  court,  justice  of  the  peace, 
member  of  the  l^slature,  or  officer  or  em- 
ployee thereof,  and  any  other  public  offlcer 
of  thia  state,  or  of  any  county  or  city,  town 
or  township,  thereof,  who  shall,  directly  or 
indirectly,  aocept  or  reeein  wluj  gift,  eon- 
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sideration,  gratuity,  at  ramurd,  or  any 
pTomise  or  imdertaidiig,  to  make  the  same: 
First,  imder  any  agreement  that  hia  vote, 
opinion,  judgment,  or  deciH<m  shall  be  giv- 
en for  any  particular  pereon,  or  In  any  par- 
ticular manner,  or  upon  any  particular  «de, 
or  more  fovorable  to  one  side  than  the  other, 
in  any  question,  election,  matter,  cause,  or 
proceeding  which  may  be  pending  or  be 
brought  before  him  in  his  official  capadly, 
or  that  he  riuill  ne^ect  or  omit  to  perform 
ai^  offldal  duty,  or  perform  ih»  same  with 
pMlialily  or  favor,  or  otherwiee  than  ac- 
eording  to  law." 

Tho  indictment  in  tiiis  cause,  after  mak- 
ii^  the  foimal  allegations  as  to  the  munici- 
palily,  the  house  of  delegates,  and  the  elec- 
tfcHt  of  tiie  defendants  as  members  of  sudi 
house  of  del^tM,  the  pendency  of  council 
bill  No.  44,  and  Uie  nature  and  purpose  of 
aaid  bill,  charged:  'That  they,  the  said 
Edmund  Beraoh,  Otto  Schumacher,  John  A. 
Sheridan,  Charles  J.  Denny,  Adolph  Ma- 
dera, John  H.  Schnettler,  Emtl  Hartoian, 
Charlra  A.  Gutke,  Louis  Dedcer,  T.  Ed  Al- 
bright, John  Helms,  Juliua  Lehman,  Charles 
F.  Kelly,  Jeny  J.  Hannigan,  William  M. 
Tamblyn,  and  Henry  A.  Faulkner,  did  then 
and  there  unlawfully,  corruptly,  and  felo- 
niously solicit,  propose,  procure,  make, 
and  enter  into  a  certain  ccnrnpt  bar- 
gain, agreement,  and  covenant  with  one 
Edward  Butler,  by  and  under  which 
aaid  corrupt  bargain,  agreement,  and 
oovenant  a  large  sum  of  money,  to 
wit,  tiie  sum  of  ^7,500,  lawful  money  of 
the  United  States,  was  by  the  said  Edward 
Butler  placed  in  the  hands  of  the  said 
Charles  F.  Kelly,  who  was  then  and  there 
a  member  of  the  house  of  delegates  and  of 
the  said  municipal  assembly,  duly  elected 
and  qualified,  the  said  Charles  F.  Kelly 
having  been  theretofore  selected,  designated, 
and  appointed  by  the  said  Edmund  Berscb, 
Otto  Schumacher,  John  A.  Sheridan,  Cbarlea 
J.  Denny,  Adolph  Madera,  John  H.  Schnet- 
tler, Emil  Hartman,  Charles  A.  Gutke, 
Louis  Decker,  T.  Ed  Albright,  John  Helms, 
Juliua  Lehman,  Jerry  J.  Hannigan,  Wil- 
liam M.  Tamblyn,  and  Heury  A.  Faulkner, 
as  their  agent  and  representative  to  con- 
fer with,  arrange  with,  and  receive  from  the 
said  Edward  Butler  the  said  sum  of  $47,- 
500,  upon  the  express  promise,  undertak- 
ing, agreement,  end  ^understanding  by  and 
between  the  said  Edward  Butler  and  the 
said  Edmund  Bersch,  Otto  Schumacher, 
John  A.  Sheridan,  Charles  J.  Denny,  Adolph 
Madera,  John  H.  Schnettler,  Emil  l&trtman, 
Charles  A.  Gutke,  Louis  Decker,  T.  Ed  Al- 
bright, John  Helms,  Julius  Lehman,  Charles 
F.  Kelly,  Jerry  J.  Hannigan,  William  M. 
Tamblyn,  and  Henry  A.  Faulkner,  in  pursu- 
ance ot  the  corrupt  baj^fain,  agreement,  and 
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oovenant  aforesaid,  tiuit  the  said  money  was 
a  bribe  to  the  said  Edmund  Bersdi,  Otto 
Sohummeher,  John  A.  Sheridan,  Charles  J. 
Denny,  Adolph  Madera,  John  H.  Sdmettler, 
Emil  Hartman,  Charles  A.  GuUn,  Louis 
Decker,  T.  Ed  Albright,  John  Helms,  Ju- 
lius Lehman,  Charles  F.  Kelly,  Jerty  J. 
Hannigan,  William  M.  Tamblyn,  and  Henry 
A.  Faulkner  as  public  (dScers  as  aforesaid, 
and  in  their  official  capacity  and  character 
as  aforesaid,  that  they,  the  said  Edmund 
Bersch,  Otto  Sohumadier,  John  A.  Sheridan, 
Charles  J.  Denny,  Adolfdi  Madera,  John  H. 
S«^hnettler,  Emil  Hartman,  Clwrles  A. 
Ontke,  Louis  Decker^  T.  Ed  Albright,  John 
Htdms,  Julius  Lehman^  Charles  F.  Kelly, 
Jerry  J.  Hannigan,  William  M.  Tamblyn, 
and  Hairy  A.  Faulkner,  as  members 
of  the  house  of  delt^tes,  and  in 
their  official  capacity  and  character 
should  and  would  give  their  vote,  opin- 
ion, judgment,  and  decision  for  and  in 
faTOr  of  the  said  measure,  matter,  cause,  and 
proceeding,  and  for  and  in  fiivM-  of  the  pas- 
sage and  enactment  of  the  said  proposed  or- 
dinance, when  the  same  might  and  should 
be  brought  befora  the  said  house  of  dele- 
gates, and  before  them,  the  said  Edmund 
Bersch,  Otto  Schumacher,  John  A.  Sheri- 
dan, Charles  J.  Denny,  Adolph  Madera, 
John  H.  Schnettler.  Emil  HartmaUr  Charles 
A.  Gutke,  Ixniis  Decker,  T.  Ed  Albright, 
John  Helms,  Charles  F.  Kelly,  Jerry  J. 
Hannigan,  William  M.  ^l^mblyn,  and  Henry 
A.  Faulkner,  in  thdr  said  official  capacity 
and  character  as  aforesaid,  and  upon  the 
express  promise,  undertaking,  agreement, 
and  understanding  that,  in  the  event  the 
said  proposed  ordinance  should  be  passed 
and  enacted  by  the  said  municipal  assembly, 
— that  is  to  say,  by  the  said  council  and 
house  of  delates,  respectively, — the  said 
sum  of  $47,500  should  be  wholly  delivered 
and  paid  over  to  them,  the  said  Edmund 
Bersch,  Otto  Schumacher,  John  A.  Sheri- 
dan, Charles  J.  Denny,  Adolph  Madera,  John 
H.  Schnettler,  Emil  Hartman,  Charles  A. 
Gutke,  Louis  Decker,  T.  Ed  Albright,  John 
Helms,  Julius  Lehman,  Charles  F.  Kelly, 
Jerry  J.  Hannigan,  William  M.  Tamblyn, 
and  Henry  A.  Faulkner  as  a  gratuity,  re- 
ward, and  bribe  to  them  for  their  votes  as 
members  of  said  house  of  delegates  for  and 
in  favor  of  the  passage  and  enactment  of 
said  proposed  ordinance." 

It  will  be  observed  that  the  first  count  of 
the  indictment,  upon  which  defendant  was 
convicted,  doea  not  proceed  upon  the  theory 
that  the  defendants  voted  for  the  passage  of 
the  ordinance  pending  before  the  municipal 
assembly,  and  in  consideration  of  such  vote 
each  one  received  his  part  of  the  fund;  but 
the  offense  charged  is  the  making  of  the- 
corrupt  agreement  that  they  wpuld^vQte^  |n^ 
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favor  (rf  the  pending  measure,  and  this  ^ea- 
ti<m  Is  nwnnrad  down  to  tUs  proporition; 
that  is  to  ssy,  these  defendants,  all  members 
of  the  same  department  of  the  dty  gorom- 
ment,  the  duties  resting  upon  eoeh  being 
id«itical.  If  they  jointly  make  a  e(»Tupt 
agreement  to  vote  for  a  measture  pending, 
or  that  mi^  be  brought  b^ore  than,  must 
the  state  charge  them  separately  by  indict- 
ment or  information  with  making  such 
agreement,  or  may  they  be  chained  joiatiy 
with  the  commission  of  that  act!  It  may 
be  tluit  the  joint  emrrupt  agreement  may  re- 
sult in  the  commission  of  separate  and  dis- 
tinct  offenses  by  all  those  who  participated 
in  the  msking  of  it;  but  the  acts  which 
resulted  in  the  commission  of  the  distinct 
offenses  were  joint,  and  the  proof  of  the 
guilt  of  one  who  participated  in  the  maJdng 
of  such  agreement  would  necessarily  prove 
the  guilt  of  the  others  who  were  parties  to 
it.  In  other  words,  their  crimes  may  be  dis- 
tinct; but  their  acts,  which  resulted  in  Uie 
commission  of  the  crime,  are  joint.  We 
have  carefully  considered  all  the  authori- 
ties cited  by  counsel  for  appellant,  as  well 
as  resp(mdent,  upm  the  proposition  now  be- 
ing discussed.  Ncne  of  tlwm  are  decisive 
<A  the  question  involved,  and  at  last  we 
must  find  the  solution  of  tiiis  legal  propo- 
sition in  the  fair  and  reasonable  applica- 
iicm  of  the  principles  of  criminal  pleading. 

The  object  of  all  pleading,  whether  civil 
or  criminal,  should  be  to  simplify  the  issues, 
and  to  present  them  concisely  to  all  parties 
who  may  have  an  interest  in  the  subject- 
matter.  The  defendants  in  the  indictment 
which  is  challenged  were  all  members  of 
the  house  of  delegates,  one  brantdi  of  the 
municipal  assembly  of  the  city  of  St.  Louis. 
The  offense  with  which  they  are  charged  is 
that  of  bribery,  as  defined  in  the  1st  sub- 
division of  S  2085,  Rev.  Stat.  1890.  The 
essence  of  the  offense  charged  is  that  de- 
fendants jointly  made  and  entered  into  a 
corrupt  agreement  to  vote  for  a  measure 
then  pending  before  the  municipal  assembly. 
All  of  the  defendants  are  equally  interested 
in  this  charge,  for  it  ia  alleged  that  they 
jointly  made  the  corrupt  agreement,  and 
by  the  commission  of  such  act  they  are 
charged  with  being  guilty  of  bribery.  Is 
there  any  legal,  valid,  or  practical  reason 
why  such  issue  as  is  presented  in  the  in- 
dictment should  not  be  presented  to  all  of 
them  in  one  count  and  in  one  indictment? 
If  their  guilt  depends  upon  the  proof  of  a 
corrupt  agreement  in  which  all  participated, 
and  the  proof  of  the  guilt  of  one  necessarily 
involved  the  proof  as  to  the  others  who 
were  parties  to  the  agreement,  then  we  are 
unable  to  see  how  the  purposes  and  ob- 
jects of  good  pleading  could  be  obtained  by 
requiring  the  issue,  in  which  all  are  equal- 
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ly  interested,  to  be  presented  to  eadt  in- 
dividual 1^  a  separate  and  diatinet  indiob- 
ment  or  infcHnution  against  eadi  person 
so  interested.  While  it  may  be  s^d  iSuA 
ea^th  member  of  the  house  of  dekgatea 
<diarged  with  this  offdnse  in  contemplation 
of  law  made  the  corrupt  agreement,  yet  sucfa 
distinct  agreemmt,  so  contemplated,  resnlta 
from  the  j<^nt  act  of  all  the  defendants  in 
making  the  joint  corrupt  agreement.  It 
was  (me  transaction;  the  same  subject-mat- 
ter, the  same  purposes  were  designed  to  be 
acc<nni^ished;  the  perfwmanoe  oS  the  same 
functions  rested  upon  all  alike;  and  we  are 
of  the  opinion  that  it  is  in  harmony  witb 
the  objects  and  purposes  of  good  pleading, 
as  well  as  the  spirit  of  the  statute,  to  pre- 
sent the  issue  made  by  this  diarge  to  all 
who  are  interested  by  jcrining  than  in  one 
indiefanent. 

The  principle  upon  which  this  conclusitm 
is  readied  finds  support  both  by  the  text- 
writers  and  adjudicated  oases.  In  2  Hawk. 
P.  C.  diap.  25,  f  89,  the  rule  as  to  pleading 
in  criminal  oases  is  thus  stated:  "It  seems 
certain  .  .  .  that,  notwithstanding  the 
offense  of  several  persons  cannot  but  in  all 
cases  be  several,  because  the  offense  of  one 
man  cannot  be  the  offense  of  another,  but 
every<me  must  answer  severally  for  his  own 
crime,  yet  if  it  wholly  arise  from  any  such 
joint  act  which  in  itself  is  criminal,  with- 
out any  regard  to  any  particular  personal 
default  of  the  defent^jit,  .  ,  .  the  in- 
dictment .  .  may  either  charge  the  de- 
fendant jointly  or  severally."  The  rule 
is  thus  stated  by  Shaw,  Ch.  J.,  in  Com.  v. 
Elwell:  "The  general  rule  is,  as  laid  down 
in  1  Starkie,  Crim.  PI.  chap.  2,  and  other 
works  of  good  authority,  that  where  the 
same  evidence,  as  to  the  act  which  consti- 
tutes the  crime,  applies  to  two  or  more,  th^ 
may  he  jointly  indicted.  See  Hammond, 
Parties,  252;  2  Hawk.  P.  C.  chap.  25,  f 
89.  Nor  is  it  an  objection  that  the  fact, 
proved  against  two  or  more,  constitutes  a 
distinct  species  of  legal  and  technical  of- 
fense." 2  Met.,  loc  cit,  191,  35  Am.  Dec 
398.  Bishop  in  his  New  Criminal  Proce- 
dure, vol.  1,  5S  474,  475,  says,  quoting  from 
Lord  Hale :  "  'It  seems  that  to  warrant 
such  a  joinder  in  the  same  indictment,  the 
offenses  must  be  of  the  same  nature,  and 
such  as  will  admit  of  the  same  plea  and  the 
same  judgment.'  Distinguishing  felony 
from  misdemeanor,  he  adds:  'It  does  not 
appear  to  have  been  allowable  to  join 
charges  of  different  felonies  against  dif- 
ferent persons  in  the  same  indictment,  un- 
less such  felonies  arose  out  of  the  same 
transaction.'  .  .  .  While  we  have  cases 
recognizing  this  form  of  the  indictment  as 
adequate  in  law,  it  is  not  encouraged,  and  is 

tittle  used.  Nor  is  it  certain  tiiat  it  w«dd 
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be  tolerated  in  all  our  etates.  The  court, 
in  its  discretion,  may  quash  such  an  indict- 
ment." The  rule  is  clearly  announced,  and 
authorities  cited,  in  State  v.  Winstandley, 
161  Ind.  316,  51  N.  E.  92:  '"The  general 
rule  as  to  the  joinder  of  defendants,  as  laid 
down  in  works  of  good  authMity,'  it  was 
said  in  Elliott  v.  State,  26  Ala.  78,  'is  that 
where  the  same  evidence  as  to  the  act  which 
conatituteB  the  crime  applies  to  two  or 
more,  they  may  be  jointly  indicted.*  And 
in  Volmer  t.  State,  34  A^.  487,  the  court 
said:  'The  rule  is  well  settled  that  several 
may  be  jointly  indicted  for  offenses  aris- 
ing wholly  out  of  the  same  joint  act  or 
MnisBion.'  In  State  r.  Forder,  65  N.  H.  42, 
17  Atl.  577,  it  was  said,  citing  1  Bishop, 
Crim.  Proc.  |  407,  1  Wfaartni,  Crim.  Iaw, 
I  429,  and  Com.  v.  Sloan,  4  Cuah.  52,  that, 
'if  more  persons  than  one  engage  in  Vbe  do- 
ing" of  a  criminal  thing  in  sueh  a  way  as  to 
make  each  one  guilty  of  the  crime,  they  may 
be  indicted  jointly,  not  taeoessarUy  in  sev- 
eral counts,  but  in  a  ui^Ie  count.' "  In 
King  v.  Trafford,  (K.  B.)  1  Bam.  ft  Ad.,  loe. 
oft.  887,  the  rule  as  herein  announced  was 
applied.  The  indictment  in  tiiat  case  was 
for  a  public  nuisance  against  several  de- 
fendants, all  of  whom  acted  separat^y;  but 
the  result  of  their  separate  acts  constituted 
the  offense.  Lord  Tenterden,  Ch.  J.,  deliv- 
ered the  judgment  of  the  court.  His  lord- 
ship Bi^:  "By  this  verdict  it  appears  that 
the  sercral  defendants  whose  case  is  sub- 
mitted to  the  court  (some  having  been  ac- 
quitted) have  acted  separately  in  raising 
the  fenders  and  banks  of  their  respective 
lands;  but  the  grievance  complained  of  is 
the  result  and  effect  of  the  acts  of  all  joint- 
ly, and  therefore  there  is  no  objectitm  to  an 
indictment  including  all." 

We  might  call  to  our  aid  numerous  other 
cases  in  support  of  the  principle  underlying 
tiie  conclusion  reached  upon  the  proposition 
now  being  discussed;  hut  it  will  serve  no 
useful  purpose  to  do  bo.  We  might  add  that 
our  statute  (Rev.  Stat.  1869,  §  2531)  must 
not  be  overlooked  in  the  determination  of 
this  challenge  as  to  the  validity  of  the  in- 
dictment. It  provides  substantially  that  no 
indictment  or  information  shall  be  deemed 
invalid  for  any  defect  or  imperfectitwi  whirfi 
does  not  tend  to  the  prejudice  of  the  sub- 
stantial rights  of  the  defendant  upon  the 
merits.  This  statute  is  very  broad,  and 
doubtless  contemplates  to  some  extent  the 
relaxation  of  the  strict  rules  applicable  to 
pleading  in  criminal  cases.  This  is  indi- 
cated by  the  application  of  this  statute  by 
this  court  to  an  indictment  involving  a 
proposition  similar  to  the  one  in  the  case 
at  bar.  In  State  v.  Edtoarda,  60  Mo.  490, 
two  persons  were  jointly  indicted  for  sell- 
ing liquor  without  license.  The  evidence 
66  L.  B.  A. 


upon  the  trial  was  that  each  of  the  defend- 
ants  was  guilty  of  an  entirely  separate  and 
distinct  offense.  Sherwood,  J.,  in  discussing 
the  question  involved  in  that  case,  as  to 
the  joining  of  the  two  defendants  in  the 
same  indictment,  makes  the  clear  applica- 
tion of  our  statute.  He  says;  "In  Eng^ 
land,  the  practice  has  prevailed — subject, 
however,  to  the  discretionary  power  of  the 
court  to  direct  t^e  indictment  to  be  quashed 
— ^to  indict  a  number  of  persons  for  several 
offenses  of  the  same  nature;  but  there  it 
must  be  laid  separaliter,  or  otherwise  the 
indictment  thus  framed  will  be  quashed.  The 
word  aeparaUt^  is  held  to  make  an  in- 
dictment drawn  in  this  manner  tantamount 
to  'several  indictments'  {King  t.  Kingatont 
8  East,  41) ;  and  by  this  method  is  obviated 
an  objection  like  the  one  we  have  heesa 
ctmsidering  to  the  present  indictment.  And, 
were  it  not  f<»:  the  latitudinoua  proviBi<»u 
of  our  statute  in  xeferenoe  to  [oraetioe  in 
criminal  oases  (2  Wagner's  Stat.  p.  1090,  | 
27),  we  should  bold  that  objectitm  a  fatal 
one,  and  that  the  oonvietlm  herein  could 
not  be  upheld.  But,  as  the  evidence  clearly 
shows  tjiat  the  defendants  were  each  guilty 
of  an  act  or  acts,  whleh  would  well  have 
warranted  their  sepuate  indictment  -  and 
conviction,  it  is  not  seen  that  there  is  any 
such  'defect  or  imperfection'  in  conducting 
the  prosecution  against  them  aa  has  tended 
to  the  prejudice  of  the  subetantial  rights 
of  the  defendant  upon  the  merits.'"  The 
general  rule  must  be  conceded  that  where 
the  offenses  of  several  defcaidants  are  sep- 
arate and  distinct,  and  arise  out  of  separate 
and  distinct  agreements  or  bansactitms, 
they  should  not  be  j<^ed  in  the  sune  in- 
dictment; but  that  is  not  tJiis  case.  Hhs 
defendants  here  are  not  chai^d  with  cor- 
ruptly voting  for  Hie  measure  pending  be- 
fore the  municipal  assembly.  They  are 
charged  jointly  with  making  a  corrupt 
agreement  to  vote.  Tliat  agreemoit  is  the 
essence  of  the  offense.  When  it  was  con- 
summated, the  offense  was  complete;  and  it 
was  immaterial  whether  they  voted  or  not, 
or  whether  the  measure  was  adopted  or  de- 
feated. It  is  charged  that  they  acted  joint- 
ly in  making  the  corrupt  agreement.  This 
simply  means  that  each  of  them  made  it; 
and,  if  their  joint  act  results  in  the  com- 
mission of  a  separate  and  distinct  offense 
by  each  of  them,  we  are  unable  to  discover 
any  prejudice  to  their  subetantial  rights, 
by  jointly  charging  them  in  the  same  in- 
dictment, as  was  done  in  this  case. 

Numerous  cases  are  cited  by  learned  coun- 
sel for  appellant  in  support  of  the  conten- 
tion that  this  indictment  is  invalid.  A  care- 
ful analysis  of  them  will  demonstrate  that 
they  are  not  in  conflict  with  the  conclu- 
sion herein  announced.  ^"^^fd^ ^t^^^f^Y:- 
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Easinski,  2  Sprague,  7,  Fed.  Gas.  No.  15,- 
508,  was  a  charge  of  violating  what  is 
couimoiily  known  as  the  "neutrality  act." 
It  will  be  noted  that  the  section  creating 
the  offenses  is  subdivided.  It  in  substance 
prohibits,  first,  any  person  from  enlisting 
as  a  soldier  in  the  service  of  any  foreign 
prince,  etc.;  secondly,  makes  it  an  offense 
to  hire  or  retain  another  person  to  so  enlist. 
The  court  held,  and  we  think  properly  so, 
that  the  offense  created  by  the  person's  act 
of  enlisting  was  several,  and  for  that  offense 
the  indictments  must  be  separate.  The  act 
making  the  offense  was  a  personal  one.  No 
one  could  do  the  act  or  participate  in  it, 
except  the  person  enlisting;  but,  to  illus- 
trate, suppose  the  statate  had  prohibited 
the  making  of  an  agreement  to  enlist,  and 
that  all  of  the  defendants  had  jointly  made 
Biioh  agreement,  could  it  then  be  held  that 
they  could  not  be  joined!  We  think  not. 
In  the  former,  the  evidence  that  one  of  the 
defendants  enlisted  would  not  establish  the 
fact  that  his  codefendants  enlisted;  but  in 
the  latter,  evidence  of  a  joint  agreement  to 
enlist  would  be  the  same  as  to  all  of  those 
participating  in  it,  and  equally  establish 
their  guilt.  State  v.  Hall,  97  N.  C.  474, 
1  8.  E.  083,  is  distinguished  from  the  case 
at  bar  from  the  fact  that  the  defendants 
were  members  of  different  branches  of  the 
municipal  government.  In  one  count  the 
defendants  were  charged  as  a  board  of 
"audit  and  finance  committee;"  in  another 
count,  the  mayor  and  aldermen  were  charged 
with  neglect  of  duty.  The  indictment  in 
that  case  was  properly  held  insufficient.  In 
MeQehee  v.  State,  58  Ala.  360,  it  will  be  ob- 
served that  the  court  simply  announces  the 
general  rule  that  two  (lenders  should  not 
be  joined  in  the  same  indictment  for  sep- 
arate and  distinct  offenses;  but  it  is  dearly 
indicated  in  that  case  that  tlje  court  was 
treating  of  offenses  committed  at  differ- 
ent times,  and  where  it  would  be  neces- 
sary to  Offer  prool  of  two  or  more  indepen- 
dent tranBactioDS.  In  Com.  t.  Miller,  2 
Pars.  Sel.  Eq.  Cas.  480,  the  charge  was 
against  the  judges,  inspectors,  and  clerics  of 
an  election.  It  was  held  that  they  could  not 
all  be  joined  in  one  indictment,  for  the  rea- 
son that  the  offenses  were  different,  and  the 
duties  of  each  distioet  and  separate.  The 
eourt  said:  "The  rule  of  law  seems  to  be 
this:  Where  the  offense  arises  wholly  from 
any  joint  act,  which  in  itself  is  criminal 
wittiout  regard  to  any  particular  personal 
defendant,  the  indictment  may  charge  the 
defendants  either  jointly  or  severally;  but 
where  the  offense  charged  doth  not  wholly 
arise  from  the  joint  act  of  all  ^e  defend- 
ants, but  from  such  act  joined  with  some 
personal  and  particular  defect  or  omission 
of  each  defendant,  without  whidi  it  would 
66  L.  R.  A. 


be  no  offense,  the  indictment  must  charge 
them  severally,  and  not  jointly."  The  dis- 
tinction is  made  clear  between  that  case 
and  the  one  at  bar.  In  the  one,  the  ofiBoers 
were  different,  the  functions  to  be  per- 
formed were  separate  and  distinct,  and  the 
proof  applicable  to  one  was  not  appli- 
cable to  the  other.  In  the  case  before  us  the 
officers  are  the  some,  all  members  of  tha 
house  of  delegates,  with  the  same  duties 
resting  upon  them,  the  act  which  resulted  in 
the  commission  of  the  offense  is  charged  to 
be  the  joint  act  of  all,  and  the  proof  of  the 
guilt  of  one  is  the  proof  of  the  guilt  of 
all  others  who  participated  in  the  making  of 
the  corrupt  agreement.  State  v.  Wainrightt 
00  Ark.  280,  29  8.  W.  981,  was  a  case  in 
which  three  persons  were  joined  in  an  in- 
dictment, for  failure  to  work  the  road  in 
person  or  by  substitute,  or  pay  the  amount 
of  money  provided  by  law  in  lieu  of  labor. 
It  was  correctly  held  that  the  joinder  was 
improper.  It  is  apparent  that  these  offenses 
were  entirely  separate  and  distinct,  and  the 
proof  that  one  failed  to  work  or  pay  the 
money  in  lieu  thereof  would  not  establish 
the  guilt  of  the  other.  Hence  the  distinc- 
tion from  the  case  before  us.  The  recent 
case  of  State  v.  Amen  (Minn.)  98  N.  W. 
100,  furnishes  no  support  for  the  contention 
of  appellant.  It  is  simply  held  by  one  mem- 
ber of  the  court  that  the  receipt  from  the 
different  persoDs  by  an  officer  of  money  as  a 
bribe  constitutes  but  one  offense.  Two  mem- 
bers of  the  court  hold  the  reverse,  that  the 
receipt  of  such  mmey  from  each  individual 
would  constitute  a  separate  offense;  but 
they  indicate  that,  if  there  was  a  j<Mnt  un- 
derstanding or  agreement  as  to  tiie  money  to 
be  paid,  it  would  ccmstitute  but  one  offense. 
This  ease  in  no  wise  militates  against  the 
conclusitm  announced  herein.  We  have  given 
careful  consideratitm  to  till  tjie  authorities 
cited  by  appellant  in  suppiMt  of  the  conten- 
tion now  being  discussed,  and  deem  it  on- 
necesaaiy  to  further  extend  our  review  ot 
them. 

It  is  eaniestly  argued  that  "it  is  a  1^^^ 
and  a  physical  impoesibiliiy  tor  sixteen 
members  of  a  legislative  body  to  give  their 
joint  votes  (or  or  against  any  bill  Uiat  they 
may  be  required  to  vote  upon.  Each  one 
must  give  his  separate  vote,  and  each  one 
must  have  accepted  the  reward  for  his  sepa- 
rate vote."  This  argument  suggests  a  clear 
misconception  of  the  charge  in  the  first 
count  of  the  indictmmt,  upcm  which  this 
conviction  is  based.  We  must  keep  in  view 
the  statute  defining  bribery  of  a  public  offi- 
cial. While  the  statute  does  not  undertake 
to  create  any  grades  of  the  t^ense,  it  does 
designate  the  different  acts,  when  d<me 
a  public  official,  that  omstitute  fhe  offense 
of  bribery:  First.  The  aeoratance  ori  re- 
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oeipt  by  a  public  officer  of  any  gift,  coneid- 
eratirai,  gratuity,  or  reward,  or  the  accept- 
ance or  receipt  of  any  promise  or  undertak- 
ing to  make  such  gift,  gratuity,  or  reward, 
in  pursuance  of  an  agreement  to  vote  in  a 
particular  manner  upon  a  measure  which  is 
pending  or  may  be  brought  before  him  in 
his  official  capacity,  is  bribery.  Second.  If 
the  c^cer  accepts  or  receives  the  bribe,  in 
consideration  that  he  has  given  hia  vote  in 
a  particular  manner  upon  the  measure  be- 
fore him,  it  is  bribery.  The  (diarge  in  the 
indicfanent  upon  which  defendant  was  con- 
victed was  not  for  having  accepted  or  re- 
ceived the  ctmsideraticm  upon  an  agreement 
to  vote  in  favor  of  the  pending  measure,  nor 
is  it  a  charge  for  receiving  any  gratuity  in 
fionsideration  of  having  given  his  vote  in  a 
particular  manner;  but  the  ofTense  charged 
in  the  indictment  is  clearly  under  the  provi- 
sion for  having  accepted  or  received  the 
promise  or  undertaking  to  make  the  gift 
of  $47,500,  in  pursuance  of  an  agreement  to 
vote  for  Uie  pending  measure.  This  statute 
is  a  denouncement  of  bribery  in  all  its 
forms,  and  under  the  charge  in  the  indict- 
ment; we  repeat,  it  is  immaterial  whether 
the  agreement  was  carried  out  by  the  parties 
or  not.  The  offense  was  complete  upon  the 
acceptance  of  the  promise  of  the  gift  in 
pursuance  of  the  corrupt  agreement  to  vote 
in  favor  of  the  measure  pending  before  the 
municipal  assembly.  If  two  or  more  public 
officials,  burdened  with  the  performance  of 
the  same  functions,  jointly  enter  into  a  cor- 
rupt agreement,  in  consideration  of  a  prom- 
ise of  a  gift  of  mon^,  to  vote  in  favor  of  a 
measure  pmding,  or  that  may  be  pending, 
before  them  in  their  official  eapacily,  we 
see  no  valid  objecticHi  in  joining  them  in 
one  indictment. 

Complaint  is  made  by  appellant  in  respect 
to  the  order  for  special  venire  and  the  man- 
ner ci  its  execution;  also  challenging  the 
constitutionality  of  S  6S66,  Rev.  Stat  1800. 
No  authorities  are  cited,  nor  is  the  proposi- 
tion discussed.  However,  we  have  examined 
the  disclosures  of  the  record  before  us  on 
this  question,  and  it  is  siifficient  to  say  that 
we  find  no  such  error  in  the  order  or  in  the 
manner  of  its  execution  as  would  warrant 
the  reversal  of  this  case.  Statutes  providing 
for  summoning  jurors  have  so  frequently 
been  in  judgment  before  this  court,  and  so 
uniformly  held  to  be  merely  directory,  that 
we  deem  it  unnecessary  to  pursue  that  sub- 
ject further.  It  is  only  necessary  to  add 
that  we  are  of  the  opinion  that  $3666,  Rev. 
Stat.  ISOOj  is  not  violative  of  any  of  the 
provisions  of  the  Oonstitutiobi  either  state 
or  Federal. 

It  ia  unneoeBBaTy  in  this  cause  to  deter- 
mine whether  Sheridan  was  a  de  jure  or  de 
facto  oflieer.  Beoanse  the  defendants  are 
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charged  jointly  with  entering  into  the  cor- 
rupt agreement,  by  no  means  can  it  be  in- 
sisted that,  unless  all  of  them  are  shown  to 
have  participated  in  it,  it  must  result  in  the 
acquittal  of  all  of  them.  This  indictment 
simply  charges  that  the  defendants  jointly 
entered  into  a  corrupt  bargain,  and  while  it 
may  be  said  that  to  show  that  defendant  en- 
tered into  a  single,  separate,  and  distinct 
agreement  at  a  different  time  to  the  one 
charged  would  constitute  a  variance,  yet  it 
is  not  incumbent  upon  the  state,  to  warrant 
the  conviction  of  defendant,  to  show  that 
each  and  every  defendant  Charged  partici- 
pated in  the  agreement,  and  the  failure  to  so 
prove  would  not  constitute  a  variance.  It 
is  quite  common  in  pleading  to  charge  sev- 
eral peraons  with  doing  an  act,  and  upon  the 
trial  it  is  disclosed  that  some  of  them  did 
not  participate  in  the  commission  of  it. 
Had  these  defendants  all  been  placed  upon 
trial  at  one  time,  it  would  have  been  the 
duty  of  the  court  to  have  instructed  the  jury 
that  under  the  evidence  they  might  convict 
one  or  more  of  the  defendants  and  acquit  the 
others,  accordingly  as  their  guilt  or  inno- 
cence is  made  to  appear  from  the  evidence. 
The  defendants  in  this  cause  who  partici- 
pated in  the  corrupt  bargain  and  agreement 
should  be  ccmvicted,  and  those  who  did  not 
should  be  acquitted.  We  are  unwilling  to 
sanction  the  contention  of  appellant  that, 
in  order  to  convict  any  of  them  under  the 
indictment,  it  is  necessary  to  show  that  they 
were  all  parties  to  the  agreement. 

It  is  next  urged  that  the  court  erred  in 
failing  to  instruct  the  jury  that,  before  th^ 
would  be  authorized  in  considering  the  acts 
and  declarations  of  Mnrrell,  they  must  first 
show  that  there  was  a  conspiracy  between 
Murrell  and  the  other  defendants.  The  ques- 
tion of  conspiracy,  under  tiie  evidence  as  dis- 
closed by  the  record,  is  not  invc^ved  in  this 
case.  It  was  simply  a  questicm  as  to  who 
was  present  and  participated  in  the  making 
of  the  agreement.  The  declarations  of  all 
the  parties  present  at  the  time  the  transac- 
tion was  being  discussed  are  competent,  and 
any  statement  by  one  of  the  parties,  in  the 
presence  of  the  other,  concerning  the  agree- 
ment is  admissible ;  and,  in  order  to  warrant 
the  jury  in  considering  such  statements,  it 
is  not  necessary  to  find  that  there  was  a  oon- 
apiracy.  The  mateiial  declarations  of  Mur- 
rell, so  far  as  this  case  is  concerned,  were 
made  in  the  presence  of  defendant,  and  there 
was  no  error  committed  by  the  court  by  rea- 
son of  its  failure  to  instruct  on  the  subject 
of  conspiracy.  If  the  jury  believed  the  tes- 
timony of  Murrell  and  the  other  witiiesses, 
it  was  ample  to  support  the  verdict,  and  by 
no  means,  from  the  record  before  uti,  was  it 
necessary  for  the  jury  to  find  that^tiiere  wu 
a  ooneplKuy.  ^.^^^^^^^  GoOglC 


MS 


MiBSonBi  SnPBEUB  CoimT. 


Jon, 


It  ia  next  earnestly  uiged  that  the  record 
tn  this  cause  is  in  a  state  oi  inextricable 
confusion,  so  much  bo  that  divisicm  No.  9 
did  not  acquire  jurisdiction  of  the  cause, 
Bnd  it  was  error  for  the  court,  in  the  con- 
dition of  the  record,  to  proceed  with  the 
trial.  This  cause  was  assigned  to  and  pend- 
ing in  division  No.  8  of  the  circuit  court  of 
the  city  of  St.  Ixtuis.  Upon  application  of 
the  defendant  for  a  change  of  venue  on  the 
ground  of  prejudice  of  the  judge  presiding 
in  said  division,  in  pursuance  of  the  provi- 
sions of  S  3S,  p.  2541,  Rev.  Stat.  1899,  the 
cause  was  transferred  to  division  No.  9  of 
said  court.  It  is  claimed  that  there  should 
have  been  a  transcript  of  the  proceedings  in 
division  No.  8  duly  and  rc^larly  certified 
to  division  No.  9  of  said  court,  in  order  to 
confer  jurisdiction.  We  are  unable  to  give 
our  consent  to  this  claim.  Divisions  No.  8 
and  9  are  a  part  of  the  same  court.  There  is 
but  one  clerk  for  both  divisions,  who  is  the 
custodian  of  all  the  proceedings  pending, 
and  the  statute  does  not  contemplate,  in 
cases  transferred  from  one  division  to  an- 
other, that  there  shall  be  a  certified  tran- 
script of  the  proceedings.  That  would  be 
nothing  more  nor  less  than  the  clerk  certi- 
fying a  transcript  to  be  deposited  with  him- 
self. The  result  of  such  action  would  sim- 
ply be  the  landing  of  a  cause  in  the  custody 
of  the  same  officer  from  whom  the  transcript 
emanated.  It  is  unlike  causes  where  the 
venue  is  changed  from  one  court  to  an- 
other. In  those  cases  the  record  must  be 
duly  authenticated  by  the  proper  officer  to 
ccmfer  jurisdiction.  In  this  case  the  venue 
is  not  changed.  The  cause  is  tried  in  the 
same  court  in  which  it  originated.  It  is  sim- 
ply transferred  for  trial,  under  the  provi- 
sions of  the  statute,  from  one  division  to 
the  other  of  said  court;  and  the  said  cause 
was  l^ally  pending  for  trial  in  division  No. 
9  the  force  and  effect  of  the  order  trans- 
ferring it  from  division  No.  8.  Division  No. 
9  had  before  it,  in  the  custody  of  its  proper 
officer,  the  indictment  and  other  file  papers 
in  the  cause,  and  nothing  more  was  required 
to  warrant  the  court  in  proceeding  with  the 
trial.  See  case  by  this  court  of  Ooddard  v. 
Delancy  (Mo.)  80  S.  W.  886. 

This  brings  us  to  the  only  remaining  ques- 
ti<Hi  in  this  cause ;  that  is,  as  to  the  correct- 
ness of  instructions  No.  1  and  2.  It  is  said 
by  appellant  that  No.  1  disregards  and  is  in 
emfliet  with  S  27,  art.  G,  of  Uie  charter 
of  the  city  of  St.  Louis.  Counsel  do  not 
point  out  in  what  respect  the  cmiflict  exists. 
If  the  suggestion  of  conflict  means  that  tiie 
court  failed  to  require  the  juty  to  find  that 
the  ordinance  was  prepared  and  aubniitted 
1^  the  board  of  public  improvements,  with 
an  estimate  of  the  cost  of  the  public  work 
to  be  dMie  indorsed  thereon  the  president 
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of  the  board,  as  provided  by  {  27  of  Uie  char- 
ter, then  we  say,  In  answer  to  the  sugges- 
ti<m,  that  it  was  not  necessary  for  the  court 
to  submit  to  the  jury  the  question  as  to  the 
legality  or  illegality  of  the  ordinance.  If 
the  ordinance  was  pending  before  the  mu- 
nicipal assembly,  and  the  defendant  was 
bribed  to  vote  in  favor  of  it,  or  accepted  a 
promise  of  a  bribe  to  vote  for  it,  then  it  be- 
came immaterial  whether  the  ordinance 
was  valid  or  invalid.  It  is  not  necessary,  in 
order  to  constitute  bribery,  that  the  vote 
of  the  public  official  bribed  should  be  on  a 
measure  that  could  be  enforced.  The  crucial 
test  may  thus  be  stated :  "Is  a  matter  pend- 
ing before  the  officer  in  his  official  capacity, 
or  one  that  may  be  brought  before  him  in 
auch  capacity  I"  It  is  not  a  questitm  as  to 
the  force  and  vitality  of  the  ordinance  pend- 
ing. It  was  a  subject  that  the  municipal  as- 
Bembly  had  the  right  to  legislate  upon.  The 
ordinance  was  pending  before  it.  Defendant 
was  a  member  of  that  assembly.  He  was 
not  only  authorized  to  vote  upon  it,  hut  it 
was  his  duty  to  do  so;  and  any  corrupt 
agreement  or  promise,  which  had  for  its 
purpose  an  improper  infiuenoe  upon  his  ac- 
tion in  respect  to  said  measure,  has  all  the 
elem^its  of  bribery  under  the  statute,  and  it 
makes  no  difference  whether  the  measure  is 
a  valid  one  or  not.  This  distinction  is  clear- 
ly drawn  in  Slate  v.  EUia,  33  N.  J.  L.  102, 
97  Am.  Dec.  707;  BiaU  t.  Birtler,  178  Ma 
272,  77  S.  W.  5fl0. 

As  to  the  instruction  No.  2,  it  is  claimed 
that  Albright  was  included  in  the  instruc- 
tion, and  that  the  evidence  failed  to  prove 
that  he  was  a  party  to  the  corrupt  agree- 
ment alleged  in  the  indictment.  We  are  im- 
able  to  see  how  the  rights  of  defendant  are 
prejudiced  by  the  instruction.  If  Albright 
was  not  a  party  to  the  agreement,  he  should, 
and  doubtless  wilJ,  be  acquitted;  but  that 
furnishes  no  reaacm  why,  if  other  defendants 
were  parties  to  it,  that  they  should  also  go 
acquit.  The  reasons  herein  assig^ned,  in  dis- 
cussing the  cfmtention  applicable  to  defend- 
ant Bheridan,  are  equally  applicable  to  the 
point  made  upon  this  instrueUon,  and  it  is 
unnecessary  to  further  discuss  it. 

We  have  thus  given  expression  to  our 
views  upon  the  legal  propositions  presented 
in  tbe  record  before  us.  The  defendant  was 
granted  a  separate  trial.  His  rights  were 
not  prejudiced  by  reason  of  the  uniting  the 
other  ^fendants  in  the  same  indictment. 
The  purpose  of  the  statute  in  providing  for 
a  severance  in  all  trials  for  felcmy,  when  re- 
quested by  any  defendant,  was  to  avoid  any 
injustice  which  might  result  by  a  joint  triiJ 
to  any  person  chafed  j(^ntly  with  others 
with  the  cMnmlssion  ci  crime;  and  the  wise 
provision  of  the  statute  only  eniplMsin8.the 
conclusions  herein  ag^^  |h»OI3^n<@^ 
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has  sulFered  no  injustice  hy  reason  of  being 
chaiiged  joinUy  with  others  in  the  commie- 
aitm  of  this  offense.  The  witnesses  were  be- 
fore the  jury.  If  their  testimcmy  was  be- 
lieved by  them,  the  verdict  is  fulty  suppwt- 
ed.  8<Hne  of  the  witnesses  were  acotanpliees. 
That  fact  was  fully  developed  before  the 
jury,  and  it  was  specially  tiuair  province  to 
determine  their  eiedibillty  and  the  weight 


to  be  attached  to  their  testimony.  The  court 
fully  and  furly  inslmoted  the  jury  upon 
ev«ry  phrase  of  this  case  to  which  the  facta 
were  applicable. 

Finding  no  reversible  error  in  the  trial 
of  this  cause,  the  judgment  of  the  triat 
eourt  is  a^^rmed. 

All  ooneur. 
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EUGENE  DIETZGEN  COMPANY 

V. 

Hsnnan  EOKOSKY,  Appt. 
(  La  ) 

•The  plalKtlB  eomvany  p«reIi«Md  troB 
thm  SrB  of  fl.  T.  Bmv  and  Havmw 
Kokoakr  u»  mmmetm,  basin  en,  and  good 

will.  In  the  act  of  sale  th«  individual  mem- 
bers of  the  firm  each  bonnd  himself  not  to 
engage  In  competitive  baslness  In  New  Or- 
leans dnrlng  a  certain  period.  After  the  sale 
Kokosky  was  taken  Into  the  employ  of  the 
porcbaalng  eonpany,  but,  after  being  so  em- 
ployed, was  dlsehu«ed.  He  tberenpon  en- 
tered Into  competitive  business.  The  plain- 
tiff obtained  an  Injunction  reetralnUig  him 
from  continuing  to  do  so.  Defendant  in  In- 
jtmctlon  moved  to  set  aside  the  Injunction 
on  the  ground  that  the  obligation  on  his  part 
not  to  engage  In  bostness  was  conditioned 
vpon  the  correlative  obligation  of  plaintiff  to 
employ  bim  daring  the  same  period,  and  that 
hli  Illegal  discbarge  liberated  hlita,  ipto  faeto, 
from  his  obligation.  Defendant  concededly 
carrying  on  a  competitive  bnslness  In  viola* 
tlon  of  the  obligation  which  he  had  aasomed, 
plaintiff  had  the  right  to  an  Injunction,  and 
the  defendant  had  not  the  .legal  right  to 
tender,  for  the  purpose  of  having  the  Injunc- 
tion dissolved,  Issues  as  to  whether  he  had 
been  properly  or  Improperly  discharged,  and 
that  the  remlUng  effect  wonld  be,  4wo  faoto, 
to  abeolve  him  from  his  oUlgatlon  not  to  en- 
gage In  buslnesa  Those  Issues  would  have 
to  be  tendered  and  adjudicated  upon  In  other 
proceedings,  and  defendant's  rights  in  that 
respect  were  reserved. 

(June  20,  1004.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Civil  District  Court  for  the  Par- 
ish of  Orleans  in  favor  of  plaintiff  in  a  suit 
bron^t  to  enjoin  the  violatitm  of  a  contract 

*Headnote      Nicbollb,  J. 


NOTB. — ^As  to  effect  at  agreement  partner- 
ship, when  selling  its  business,  not  to  rfrengage 
In  sneb  business,  on  rli^t  of  Individual  partner 
to  engage  therein,  see,  In  this  series,  Stelchen  v. 
Feblelsen,  61  L.  R.  A.  412;  Love  v.  Stidham, 
68  L.  B.  A.  897 ;  and  Raymond  v.  Tarrlagton, 
62  L.  B.  A.  962. 

For  cases  In  this  series  as  to  validity  of  con- 
tract, on  sale  or  leaee  of  baslness,  not  to  re-en- 
gage therein,  see  Leslie  v.  Lorlllard,  1  L.  B.  A. 
456,  and  cases  In  note;  National  Benefit  Co.  v. 
Union  Hospital  Co.  11  L.  B.  A.  437;  Gamewell 
Fire  Alarm  leleg.  Co.  v.  Crane,  22  L.  B.  A.  678, 
66  L.  R.  A. 


not  to  engage  in  business  in  CMopetitimi 
with  plaintiff.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Dart  dto  Xanasi  for  appellant. 

Mr.  CHmrlei  Bonn  for  a^ipellee. 

Rleludl^  J.,  delivered  the  <qdiiion  of  the 
court: 

The  plaintiff  alleged  tiiat  1^  act  executed 
on  November  26,  1902>  before  Charles  Rosen, 
notnry^  it  purchased  from  the  fiim  of  S.  T. 
Beer  and  Herman  Kokoeky,  and  the  indi- 
vidual members  thereof,  the  busineBB  M  said 
firm,  located  in  New  Orleans,  and  since  said 
date  had  operated  said  business  for  its  own 
account.  That,  as  one  of  the  oonsideratioiM 
of  said  pundiase,  said  Samuel  T.  Beer  and 
Herman  Ktrfunky,  and  eadi  of  them,  did  ex- 
pressly agree  that  they  would  not  within 
the  next  five  years  succeeding'  the  date  of 
said  agreement  enter  into  or  carry  on  the 
business  of  purchasing,  selling,  or  manu- 
facturing drawing  materials  or  surveying 
instruments  in  this  city,  whether  in  their 
own  names,  or  for  the  account  of  anybody 
else,  directly  or  indirectly,  as  dealer  or  on 
commission,  or  aa  manager,  proprietor, 
salesman,  or  otherwise,  without  the  written 
consent  of  the  said  Eugene  Diet^en  Com- 
pany, nor  within  the  next  three  months  from 
the  said  date  engage  in  the  business  of  pho- 
tographic supplies  in  this  ci^,  directly  or 
indirectly,  in  any  of  the  capacities  aforesaid 
or  otherwise,  without  its  written  consent. 

That,  in  violation  of  his  said  agreement, 
and  without  the  consent  of  petitioner,  Ko- 
koeky was  then  ei^^aged,  and  had  been  en- 
gaged since  the  4th  day  of  June,  1903,  in 
carrying  on  the  business  of  purchasing,  aell- 

and  note;  Oakdale  Mfg.  Co.  v.  Qarst,  28  L.  B. 
A.  689;  Cowan  v.  Falrbrother,  82  L.  B.  A. 
829;  Kramer  v.  Old,  84  L.  B.  A.  889;  Latkln 
Rale  Co.  v.  Fringell,  41  L.  R.  A.  186 ;  Anchor 
Electric  Co.  v.  Hawks,  41  L.  R.  A.  189 ;  Tren- 
ton Potteries  Co.  v.  OUphant,  46  L.  R,  A.  266 ; 
Clark  V.  Needham,  61  L.  R.  A.  786 ;  Fohlman  v. 
Dawson,  64  L.  B.  A.  913 ;  Swlgert  v.  Tllden, 
63  L.  R.  A.  808 :  Bancroft  v.  Union  Bmboastag 
Co.  64  L.  R.  A.  298 ;  Harding  v.  American  Olu- 
cose  Co.  64  L.  B.  A.  788 ;  and  Heme  Syndicate 
V.  Wichita  Oas,  Blectrlc  Light,  ft  P.  Ca  67  U 
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ing,  and  manufacturing  drawing  materials 
and  surveying  instruments  at  No.  157  Ba- 
ronne  street  in  this  dty,  as  vice  president 
and  manager,  director,  etockboider,  and 
salesman  of  the  Technical  Supply  Company, 
Limited,  a  corporation  organized  under  tho 
laws  of  this  state  by  act  on  the  4th  day  of 
June,  1903,  organized  for  the  express  pur- 
pose of  carrying  ou  the  business  of  pundias 
ing,  selling,  and  manufacturing  drawing  ma- 
terials, surveying  instruments,  and  photo- 
graphic supplies,  and  had  since  June  4, 
1903,  actually  engaged  in  carrying  on  8ai<I 
buauwBS  at  said  place  as  afwesaid.  That 
the  nature  of  said  busiiUH  was  sneh  as  tti 
be  in  great  measure  infltieiioed  and  con- 
trolled by  Gonsiderationa  of  friendship  an<l 
acquaintance,  and  other  personal  consider- 
ations, and  tills  was  one  of  the  reasons  for 
which  petitioner  obtained  the  agreement  of 
Kokod^  tiiat  he  would  not,  for  tiie  period 
mentioned,  in  this  dly,  enter  into  said  bosi- 
iwsB.  That  Kukxaky  had  advertised  in  thu 
local  preaa  i^e  fact  of  his  entering  into  said 
business.  That  Kokoaky,  in  the  further- 
ance of  bis  said  business,  had  actively  solic- 
ited the  trade  and  patronage  M  petitioner's 
onstomeTB,  and  had  Bought  and  was  aeddng 
to  divert  them  from  tirading  as  heretofopi 
with  it  (petiticmer),  and  had  in  some  cascH 
actually  diverted  scnne  of  its  customers  from 
trading  as  heretofore  with  It  to  trading  witli 
him,  and  with  the  said  Technical  Supply 
Company,  limited. 

That  said  breach  and  violation  of  his 
contract  and  agreement  by  E<^0Bky  was 
causing  and  would  cause  it  (petitioner)  ir- 
reparable injury  and  damage,  by  diverting; 
from  its  business  its  trade  and  custom.  That 
damages  for  said  breach  would  be  inade- 
quate ocanpensatifMi  to  it,  and  it  could  have 
no  adequate  relief,  except  by  the  issuanon 
of  a  writ  of  injunction  restraining  and  en- 
joining said  Kokoeky  from  doing  anything 
in  contravention  of  his  said  obligation. 
That,  if  Kokosky  was  permitted  to  continue 
in  the  oommission  of  the  said  acts  com- 
plained of,  it  would  cause  damage  to  peti- 
tioner in  an  amount  exceeding  92,000. 

In  view  of  the  premises,  it  prayed  that  a 
writ  of  injunction  issue,  directed  to  said 
Kokosky,  enjoining  and  prohibiting  him 
from  entering  into,  carrying  on,  conducting, 
or  engaging  in,  without  the  written  consent 
of  petitioner,  for  the  period  of  five  years 
from  November  20,  1902,  the  business  of 
purchasing,  selling,  or  manufacturing  draw- 
ing materials  or  surveying  instruments  in 
this  city  as  vice  president,  manager,  direc- 
tor, stockholder,  or  salesman  of  the  Techni- 
cal Supply  Company,  Limited,  or  in  any 
other  capacity  whatsoever,  or  in  his  own 
name,  or  for  the  account  of  anybody  else, 
directiy  or  indirectly,  as  dealer  or  on  com- 
66  L.  R.  A. 


missicHi,  or  as  manager,  proprietor,  sales- 
man, or  otherwise,  and  from  in  any  wise  vio- 
lating his  said  contract  of  November  26, 
1902,  with  it,  as  set  forth  in  act  passed  be- 
fore Charles  Rosen,  notary  public,  on  that 
date;  that  said  Herman  Kokosl^  be  cited; 
and  tiiat  there  be  judgment  in  favor  of  peti- 
tioner, Eugene  Diet^en  Company,  against 
defemlant,  Herman  Kokod^,  perpetuating 
and  maintaining  said  writ  of  injunction; 
and  for  all  general  and  eqiUtable  relief. 

The  defendant  appeared  and  filed  a  rule  to 
show  cauae  why  the  injunctirai  should  not 
be  dissolved  on  the  following  grounds: 

"(1)  That  said  injunction  issued  with- 
out justification  or  warrant  in  law. 

"(2)  That  as  an  indnoement  to  mover  to 
make  the  cmtract  deolajwl  upon,  the  plain- 
tiff covenanted  to  employ  him  for  a  period 
Icmger  than  the  prohibitive  period  set  forth 
in  the  contract,  at  a  stipulated  salary,  and 
a  certain  interest  in  tiie  profits  of  plaintifl'a 
business  in  New  Orleans.  That  said  em- 
ployment contemplated  a  positicn  of  equal 
dignify  to  that  whidi  he  had  previoualy 
held  as  a  member  of  the  idling  firm,  aiul  1m 
was  in  fact  to  be  the  representative  of  the 
plaintiff  in  New  Orleans.  That,  after  the 
execution  of  the  eontiaet  sued  [dalntlff 
carried  out  said  additicmal  agreranent,  and 
empl<^yed  mover  up  to  June  1,  1908,  when, 
without  causa  or  provocation,  it  dismissed 
mover  from  its  enqiloy.  That  it  would  be 
inequitable  to  enforce  the  obligation  ot  the 
said  contract  sued  upon,  under  these  dr- 
cumstances. 

"(3)  That,  to  the  knowledge  of  plaintiff, 
mover  reoeive^  no  advantage  or  pecuniary 
consideration  in  tiie  transaction  sued  on, 
and,  but  for  the  oovenant  of  employment 
and  interest  in  the  pn^ts,  mover  would 
never  have  bound  himself  to  abstain  from 
engi^ng  in  busineas  in  the  same  line  in  the 
city  of  New  Orleans.  That  plaintiff  was 
guilty  of  fraud  and  had  faith  in  ^iberately 
violating  said  agreement. 

"(4)  That  mover  was  and  had  been  h 
citizen  of  Louisiana,  and  a  resident  of  New 
Orleans.  That  he  was  a  man  of  family,  and 
had  no  other  art,  trade,  or  profession  tiian 
the  skill  and  knowledge  of  the  trade  and 
business  referred  to  in  the  instrument  sued 
upon,  and  the  enforcement  of  the  prohibi- 
tion would  deprive  himself  and  family  of 
the  means  of  making  a  living  in  the  city  of 
New  Orleans  and  state  of  liouisiana,  where 
all  of  his  friends,  social  connections,  and 
family  were  situated,  and,  in  law,  under  the 
circumstances,  the  agreement  in  question 
was  immoral,  illegal,  and  void,  and  not 
binding  upon  mover." 

It  was  agreed  between  the  parties  that  as 
the  prayer  of  plaintiff's  petition  was  only 
for  the  injunction,  and  the  rule  brought. up 
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the  entiTe  meritB  of  the  cue,  the  oourt,  in 
deciding  the  rule,  riiould  dispose  of  the  en- 
tire case,  and  render  one  judgment  to  cover 
the  rule  and  the  merits  of  the  case,  without 
further  pleading  or  further  eridenee  <m  the 
triaL 

The  district  court  rendered  judgment  dis- 
missing the  rule  taken  to  dissolve  the  in- 
junction, and  made  the  same  perpetual,  at 
tiie  costs  of  the  plaintiff  in  rule,  reserving 
to  him  ai^  and  all  rights  whidi  he  might 
otherwise  have  against  the  Eugene  Diets- 
goi  Compaay.  In  its  judgmmt  it  adjudged 
and  decreed  that  the  ruling  made  1^  it  on 
the  trial  admitting  ttie  introduction  of  pa- 
nd  evidence  be  recalled  and  set  aside,  and 
it  ordered  that  the  objection  offered  by  the 
plainUff  in  tiie  suit  of  d^endant  in  rule  to 
the  admission  of  parol  testimony  be  main- 
tained, and  that  such  testimony  be  exclud- 
ed. Plaintiff  in  tiie  rule  and  defendant  in 
the  suit  appealed. 

Plaintiff,  in  hia  brief,  makes  the  fc^ov- 
ing  points  in  the  syllabus  of  his  brief: 

"(I)  A  contract  by  which  one  binds  him- 
self not  to  engage  in  a  competing  business 
in  a  particular  place  for  a  limited  period  is 
valid.  Wintz  v.  Vogt,  3  La.  Ann.  16 ;  Verges 
V.  Forahee,  9  La.  Ann.  294;  Bergamini  v. 
Baatian,  36  La.  Ann.  63,  48  Am.  Rep.  216; 
Solomon  v.  Diefenthal,  46  La.  Ann.  000,  15 
So.  183;  Goldman  v.  Goldman,  51  La.  Ann. 
772,  26  So.  555;  Meyer  v.  Labau,  51  La. 
Ann.  1731,  26  So.  463;  FeUx  v.  Weisa,  Ko. 
3,174,  Court  of  Appeal;  2  Ed^,  Ctmibina- 
tions,  pp.  794,  812. 

"(2)  Parol  evidence  is  not  admissible  to 
vary,  contradict,  or  add  to  the  stipulations 
of  a  written  contract,  complete  on  its  face, 
in  the  absojce  of  fraud  or  error.  Rev.  Civ. 
Code,  arts.  2234,  2236,  2276;  Moore  v. 
Hampton,  3  La.  Ann.  195;  Gary  v.  Rioliard- 
son,  35  La.  Ann.  509;  Clark  v.  Farrar,  3 
Mart.  (La.)  252,  254,  266;  Hart  v.  Clark, 
5  Mart  (La.)  «14;  Htibert  v.  Dupaty,  42 
Ia.  Ann.  346,  7  So.  680;  D'Aquin  v.  Bar- 
bowr,  4  Ia.  Ann.  441 ;  Gould  v.  Bridgera,  3 
Mart.  N.  S.  692;  I^noh  v.  Bwrr,  7  Rob. 
(La.)  96;  MWard  v.  BnUth,  26  La.  Ann. 
402;  Wade  t.  Percy,  24  La.  Ann.  173; 
Skrweport  v.  Le  Bwen,  18  1b.  Ann.  677; 
Leeseps  v.  Wioka,  12  La.  Ann.  739;  Greenl. 
Ev.  276;  Ker  v.  Eer,  42  La.  Ann.  870,  8 
bo.  696;  2  Wharton,  Ev.  1014;  NoMmberg 
V.  Young,  44  N.  J.  L.  331,  43  Am.  Rep.  380; 
WeU  V.  Rhodiue,  87  Ind.  1,  44  Am.  Rep. 
747;  Tracy  v.  Union  Iron  Works  Co.  104 
Mo.  193,  16  S.  W.  203. 

"(3)  Parol  evidence  is  admissible  to  show 
a  condition  precedent  to  the  eristence  of  a 
contract,  for  the  purpose  of  showing  there 
never  was  any  agreement  at  all,  but  not  to 
vary  or  add  to  a  written  agreement.  Ware 
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V.  AUm,  U.  8.  690,  606,  82  L.  ed.  663, 
664,  0  Sup.  Ct  Bep.  174;  Bwrke  T.  DuIoM^, 
163  U.  S.  228,  38  L.  ed.  608,  14  Sup.  Ot 
Sep.  816;  Pym  v.  Oompfeell,  0  E^.  &  Bl.  370, 
378. 

"(4)  Oral  testimony  is  allowed  to  show 
a  triie  and  sufficient  considerati<m  when  the 
one  stated  does  not  ezis^  in  firder  to  snp- 
pwt  tiie  act  which  is  attadeed;  but  it  is 
'only  when  the  authentie  act  is  silent  on  the 
qumtirai  of  oonsideratiOT,  m  in  caaea  In 
which  error,  fraud,  ambiguity,  or  some  oth- 
er cause  has  been  allied,  or  in  which  third 
parties  are  the  movers,'  that  soeh  evidence 
is  leorived.  Fiol  v.  JtfoU,  37  Ijl  Ann.  206 ; 
Broven  v.  Brown,  30  La.  Ann.  060;  Ohaffe  t. 
fToheen,  34  La.  Ann.  680;  Bioheon  t.  Fvrd, 
38  La.  Ann.  736;  hamotte  t.  Lamotte,  48 
La.  Ann.  672,  10  8a  670;  Landry  v.  Lan- 
dry, 40  La.  Ann.  220,  3  So.  728;  ifoseop  v. 
Eie  Creditor*,  41  La.  Ann.  207,  6  Sa  134; 
Delabigarre  v.  Beoond .  XvnieipaUtyf  8  La. 
Ann.  236;  JaekttM' y.  titer,  32  La.  Ann. 
434;  Wolf  T.  Wolf,  12  La.  Ann.  620;  Baitoy 
V.  Chaae,  18  La.  Ann.  7^;  Oamphell  T. 
Short,  36  La.  Ann.  447;  and  oases  ettad  in 
Dickson  r.  Fordy  38  La.  Ann.  736. 

"(6)  Fraud  must  be  caused  or  continued 
by  artifice,  by  which  is  meant  either  an  as- 
sertion of  what  is  false,  or  a  suppression  of 
what  ia  true,  in  relation  to  a  material  part 
of  tiie  eontract.  Bev.  Oiv.  Code,  art  1847; 
Ashley  V.  SohmaHnski,  46  Ia.  Ann.  400,  16 
So.  1;  Watson  v.  Planter^  Bank,  22  Ia. 
Ann.  14;  14  Am.  k  Eng.  Ene.  Iaw,  Sd  cd. 
pp.  29,  33. 

"(6)  A  contract  for  the  sale  of  a  business 
and  the  good  will,  and  an  agreement  not  to 
enter  into  a  competing  business,  is  a  unit, 
and  the  ccmsideratiak  includes  the  whole 
contract.  Eisel  v.  Hayes,  141  Ind.  41,  40  N. 
E.  119;  Felice  v.  Weiss,  No.  3,174,  Court  of 
Appeal. 

"(7)  An  agreement  on  a  separate  matter 
not  mentioned  in  a- written  act  is  a  distinct, 
independent  contract,  the  breach  of  which  is 
enforceable  in  a  separate,  but  cannot  be  set 
up  to  defeat  the  written,  act.  Kenyon  v. 
Berghel,  13  La.  133;  Costello  v.  Eddy,  34 
N.  Y.  8.  R.  665,  12  N.  Y.  Supp.  236,  128  N. 
Y.  660,  29  N.  E.  146. 

"  ( 8 )  Where  one  alleges  that  he  was  in- 
duced by  the  vendee  to  sign  a  contract,  to 
sustain  such  claim  he  must  affirmatively 
prove  that  fact. 

"(0)  Where  one  employs  another  under 
the  right  to  discharge  him  if  his  serrices  are 
not  satisfactory,  if  the  serrices  are  not  to 
the  satisfaction  of  the  employer  he  has  the 
right  to  discharge  the  employee.  HotoMUsa 
V.  Gretna  Ginnery  iS  Compress  Co.  36  La. 
Ann.  617. 

"(10)  Where  one  is  employed  in  the  busi- 
ness of  tmoUier,  and  expen^^^^|^ 
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amounta  for  traveling  expensoB,  without  any 
accounting  thereof,  the  employer  has  a  right 
to  discharge  him  for  cause." 

The  defendant  quotes  the  (ollowing  au- 
thorities : 

"(1)  Civil  Code,  arU.  1897,  1899,  1900. 
2046,  2047. 

"(2)  Sdramia  v.  Courr^ge,  13  La.  Ann. 
25;  Dickson  v.  Ford,  38  La.  Ann.  736;  Siv- 
ers  V.  Oak  Latcn  Swpor  Oo.  62  La.  Ann. 
762,  27  So.  118. 

"{3)  Fraud  or  error  in  contracts  may  al- 
ways be  shown  by  parol.  It  makes  no  dif- 
ference that  the  contract  in  the  particular 
case  is  a  sale  of  real  estate  by  notarial  act. 
Le  Bleu  v.  Savoie,  109  La.  680,  33  So.  729 ; 
Bellande'8  Suocessiou,  41  La.  Ann.  403,  6 
So.  505;  1  GreenL  Ev.  Iflth  ed.  p.  442;  Hen- 
nen's  Digest,  verbo.  Evidence,  XV.  h.  12; 
Baudue  t.  Oonrey,  10  Rob.  (Ia.)  466. 

"(4)  It  is  competent  to  show  the  exist- 
ence of  a  contemporaneous  agreement  reat- 
iiig  in  parol  and  written  evidence.  It  is 
•ought  in  this  ease  to  show  that  there  was 
a  contemporaneous  agreement  between  Ko- 
kosky  and  plaintiff,  the  breach  M  which 
would  justify  his  release  from  the  agree- 
ment not  to  engage  in  a  competitive  busi- 
ness. Kenyan  v.Berghel,l5  La.  136;  Ware 
T.  A-llen,  128  U.  S.  590,  32  L.  ed.  663,  9 
Sup.  Ct.  Sep.  174;  Burke  y.  Dulaney,  153 
U.  S.  228.  38  L.  ed.  698,  14  Bnp.  Ct  Rep. 
816. 

"(6)  While  parol  evidence  cannot  be  ad- 
mitted to  vary,  alter,  or  qualify  a  written 
instrument,  yet  it  is  dearly  admissible  to 
show  the  circumstances  surrounding  the  par- 
ties at  the  time  of  the  execution  of  on  in- 
strument, in  order  that  the  court  may  put 
itself  in  the  place  of  the  contracting  parties, 
and  thus  see  how  the  terms  of  the  instru- 
ment affect  the  property  or  subject-matter 
of  the  contract.  £iio«viIle,  C.  Q.  <6  L.  JC. 
Co.  y.  Beeler  (1891)  90  Tenn.  648, 18  S.  W. 
891;  Wolfs  T.  Dj/er  (1888  )  9fi  Mo.  645,  8 
a  W.  6S1;  Baker  t.  Sail  <1893)  158  Mass. 
S61,  33  K.  E.  612;  MeHugh  v.  OaOagher 
(1892)  1  Tex.  CSV.  App.  196,  20  S.  W.  1115; 
Taylor,  Ev.  808,  IS;  Weeke  T.  Medter 
(1878)  20  Kan.  67,  04. 

"(6)  Where  the  ei^ution  of  a  written 
agreement  ia  proeuied  1^  giving  a  parol 
agreement,  sudi  ^;reement  can  be  shown. 
It  is  settled  by  a  considerable  line  of  an- 
thority  that  where  the  execution  of  a  writ- 
ten agreement  has  been  indnoed  upon  the 
faith  of  an  oral  stipulation  made  at  the 
time,  but  omitted  from  the  written  agree- 
ment, though  not  by  accident  or  mistake, 
parol  evidence  of  the  tnml  stipulation  is  ad- 
missible, although  it  may  add  to  or  contra- 
dict the  terms  of  this  written  contract. 
Among  the  cases  establishing  this  principle 
are  OAapfn  v.  Dobson,  78  TS.  Y.  74,  34  Am. 
Sep.  612;  Fergueon  v.  Baifertg,  128  Fa. 
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337,  6  L.  R.  A.  33,  18  Atl.  484;  Bamett  v. 
Pratt  (1893)  37  Neb.  349,  55  K.  W.  1060; 
Amerioan  Bldg.  cE  L.  Aeeo.  v.  Dahl  (1893) 
54  Minn.  356,  66  N.  W.  47 ;  Durkin  v.  Cob- 
leigh  (1802)  166  Mass.  108,  17  L.  R.  A. 
270,  32  Am.  St.  Rep.  436,  30  N.  E.  474; 
Oole  V.  Sadley  (1895)  162  Mass.  579,  39  N. 
E.  279. 

"(7)  Even  if  an  employer  has  the  right 
to  discharge  his  employee  because  of  dis- 
satisfaction with  him,  a  reasonable  cause 
for  dissatisfaction  must  exist.  Civil  Code, 
art.  2749;  Tete  v.  Lanaiue,  46  La.  Ann. 
1343,  14  So.  241;  Jones  v.  Jackson,  22  La. 
Ann.  113;  Leche  v.  Olaverie,  26  Ia.  Ann. 
308.  Hotohkiss  v.  Gretna  (Hnnerg  d  Com- 
press  Co.  36  La.  Ann.  617,  does  not  apply  to 
a  case  where  the  disaatisftwtloa  is  a  mere 
pretext." 

On  the  26th  of  November,  1902,  by  nota- 
rial act  before  Charles  Rosen,  notary,  the 
commercial  firm  of  S.  T.  Beer  &  Co.,  and 
Samuel  X.  Beer  and  Herman  Kokosky,  the 
individual  members,  sold  to  the  plaintiff  the 
business  of  said  firm,  including  the  stock  of 
goods,  furniture,  fixtures,  and  apparatus,  of 
all  character,  open  accmmts,  bills  receivaUe, 
choses  in  action,  state,  city,  and  other  li- 
censes, and  claims  due  and  owing  to  said 
firm,  of  every  character  and  description,  and 
all  the  assetB  belonging  to  the  said  busi- 
ness, including  the  good  will  of  said  busi- 
ness, for  and  in  consideraticni  of  the  price 
and  sum  of  916,730.63,  whereof  the  pur- 
chaser paid  cash  99,730.63,  and  the  pur- 
chaser assumed  and  obligated  itself  to  pay 
in  the  place  and  stead  of  said  vendors  the 
liabilities  of  said  firm,  amounting  to  said 
sum.  It  was  further  agreed  in  said  act  be- 
tween the  parties  that  the  purchaser  as- 
sumed the  lease  of  the  building  No.  145 
Baronne  street,  in  which  the  firm  of  Beer 
&  Co.  were  doing  business,  in  the  place  and 
stead  of  Beer  &  Co.  It  was  further  agreed 
that  the  purchaser  did  not  assume  any  ctf 
the  personal  liabtlitiea  of  either  Samuel  T. 
Beer  or  of  Herman  K<^osky. 

It  was  further  expressly  agreed  by  Sam- 
uel T.  Beer  and  ^rman  KciMaky,  and  eaA 
of  them,  that  th^  would  not,  within  the 
next  five  years  suoceeding  the  date  of  the 
sale,  enter  into  or  carry  on  the  buainsu  of 
purdiasing,  selling,  or  manuAuitnring  draw- 
ing matwials  or  surveying  instruments  in 
New  Orleans,  whether  in  their  own  names, 
or  for  the  account  of  aiqrhoify  else,  directly 
or  indirectly,  as  dealer  or  on  commisslim, 
or  as  numager,  proprietor,  salesmsji,  or 
otherwise,  without  tbs  written  consoit  of 
tiio  purchaser,  nor  within  three  months  of 
the  date  of  the  sale,  in  tiie  business  of  pho- 
tographic supplies  in  New  Orleans,  diroeUy 
or  indirectly,  in  any  of  the  e^taetties  afore- 
said or  irthsrwise,  witiiout  tl^^jsritten  eon- 
sent  of  the  purchas^Tigitized  byVjOOQ[C 
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The  language  of  this  act  is  clear  and 
unambiguoufi,  and  stateB  the  precise  agree- 
ments which  the  parties  therein  entered 
into.  There  is  no  claim  made  that  there 
-was  error  or  fraud  in  the  confection  of  the 
act,  and  it  ia  not  pretended  that  the  consid- 
eration for  the  sale  has  not  been  fully  paid. 

After  that  sale  was  executed,  Kokoaky 
mnt  into  the  empl<^  of  the  purchasers, 
Dietzgen  &  Co.,  and  so  remained  until  he 
Tvaa  discharged  by  them.  Had  he,  by  reason 
-of  that  d^c^arge,  sued  the  firm  for  breach 
•of  contract,  all  the  facts  and  circumstances 
under  which  the  contract  of  employment 
vas  entered  into,  and  all  of  the  terma  and 
conditions  of  the  contract,  would  hare 
formed  the  Intimate  subject  of  investiga 
tion  before  us.  The  question  as  to  the 
length  of  time  for  which  the  firm  had  en- 
gaged him,  the  question  whether  it  had  the 
right  to  discharge  him,  and  the  question  as 
to  what  the  extent  (rf  the  relief  which  de- 
fendant would  be  entitled  to  in  case  he  was 
ioimd  to  have  bem  impn^rly  discharged, 
would  be  presented  to  us  diraotly  for  ad- 
judication. But  plaintiff  haa  not  nied  de- 
fendant for  a  breach  of  contract.  Assuming 
that  his  distdiaige  from  empli^ment  re- 
leased him,  ipao  facto,  from  the  obligation 
whidt  he  had  entered  into  in  the  act  of  sale 
liefore  Rosen,  notary,  of  not  engaging  in 
losinees  aa  therein  stated,  he  has,  notwith- 
standing the  obligation  so  asanmrni  by  him, 
coDoededly  engaged  in  sncth  business  in  New 
Orleans,  relying  upon  justifying  his  action 
by  proof  that  that  obligaticm  had  been  con- 
ditioned aa  to  its  continued  eziatence  by 
the  fact  tiiat  he  should  be  simultaneously 
retained  by,  and  engaged  in  the  correspond- 
ing business  of,  tiie  Dietzgen  Company. 
This  act  on  the  part  of  the  defendant  was 
met  by  the  present  injunctim,  restraining 
bim  from  so  doing  on  the  ground  that  he 
-was  therein  violating  the  agreement  whi^ 
he  had  entered  into  in  tiie  act  befwe 
Itosen. 

On  the  trial  of  the  ease,  defendant  offered 
to  prove  by  writtm  and  oral  evidence  tiiat 
-it  was  the  agreement  of  empltqrment  which 
moved  him  to  sign  the  stipulation  against 
•engaging  in  the  same  kind  of  business.  The 
•evidence  was  received  over  plaintiff's  objec- 
tions, and  a  bill  was  reserved  by  the  plain- 
tiff. After  argument,  the  court,  in  deciding 
the  case,  recalled  its  ruling,  excluded  tiie 
-«vidence  from  consideraticm,  and  rendered 
judgment  in  favor  of  the  plaintiff. 

Plaintiff  had  objected  to  the  evidence  re- 
ferred to  on  the  ground  that  the  authentic 
-act  constituted  fall  proof  of  the  agreement 
between  the  parties,  and  that,  by  article' 
2276  of  the  Civil  Code,  parol  evidence  was 
not  admissible  against  or  beyond  what  was 
<»ntained  in  the  act,  nor  on  what  may  have 
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been  said  before  or  at  the  time  of  making 
it  or  since. 

Defendant  denied  that  the  evidence  offered 
was  to  show  anything  against  or  beyond  the 
authentic  act,  but  to  show  a  collateral,  in- 
dependent agreement,  and  to  establish  that 
the  existence  of  that  collateral  agreement 
was  the  moving  consideration  for  the  obli- 
gaticm not  to  engage  in  a  competitive  busi- 
ness. 

_  There  was  no  mention  whatever  in  the  aet 
of  sale  between  the  plaintiff  and  Beer  & 
Co.  of  any  future  employment  by  the  former 
of  Kokosky.  To  find  any  such  promise,  we 
have  to  leave  the  act  of  sale,  and  ascertain 
the  fact  from  testimony  entiraly  deAora  that 
instrument.  Defendant  urges  that  in  this 
instance  no  con8iderati<m  other  than  the 
omtract  of  employment  was  received  by 
him  for  the  stipuUtion  that  he  would  not 
engage  in  a  cmnpetitive  business.  All  of  the 
cash  received  was,  to  the- knowledge  of  the 
plaintiff,  received  by  ^nry  and  Charles 
Beer,  who  had  advanced  the  capital  of  S. 
T.  Beer,  and  the  balance  of  the  eonsido** 
tion  was  the  assumption  of  the  debta  of  the 
selling  firm,  including  tiierem  a  debt  of  the 
plaintiff.  Tha^  so  fu  aa  he  was  owoemed, 
the  only  oonsidermtiim  for  his  said  stipula- 
ticm  which  he  received  was  the  contract 
with  plaintiff  that  he  should  be  employed 
as  tiie  manager  of  plaintiff'B  New  C^leana 
branch,  at  a  salary  and  with  an  biterest  in 
the  profits,  until  the  accumulation  of  his 
shue  from  the  same  should  amount  to  a 
sum  which  vras  to  be  fixed.  Hut,  to  accum- 
ulate tiiis  sum,  a  time  of  employment  Itmger 
than  the  prtdubited  term  was  required.  That 
in  the  act  ttf  sale  the  prohibiting  clause  was 
placed  as  the  last  clause  of  &e  cmtract, 
after  tiie  description  of  what  passed  by  the 
sale  and  the  consideratiim.  All  of  tiie  arti- 
cles except  tiie  good  will  were  valued,  and 
no  consideration  was  mentitmed  as  passing 
for  the  oUigation  not  to  engage  in  business. 
It  was  therefOTC  an  incident  to  the  contract, 
rather  than  a  part  of  the  oon8iderati<m. 
That,  if  tills  view  was  correct,  the  consid- 
eraticm  of  the  obligation  sou^t  to  be  en- 
forced could  be  shown  1^  parol  and  written 
evidence,  and,  if  evidence  establi^ed  that 
the  consideratitm  had  failed,  the  defendant 
would  be  released  frnn  the  effect  of  the 
agreement.  That,  plaintiff  having  breached 
its  contract  to  emplt^  the  defendant  for  the 
time  covered  by  the  contract  not  to  engage 
in  business,  he  had  the  right  to  be  dis~ 
charged  frcou  his  contract  not  to  engage  in 
competitive  business,  which  was  entered  in- 
to only  because  of  the  Mmtract  of  employ- 
ment. Civil  Code,  arts.  1897,  1899,  1900, 
2046,  2047. 

That  it  might  be  urged  that  the  rescission 
of  tho  contract  could  not  be  demanded,  be- 
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cause  it  was  impossible  to  put  the  parties  in 
the  same  positicm  as  before  the  sale,  but  the 
parties  would  be  practically  in  the  same 
posititm.  The  stipulation  was  one  personal 
to  the  defendant.  As  to  him  individually, 
the  contract  was  that  he  would  not  engage 
in  business  if  the  plaintiff  would  retain  him 
in  its  emplt^ment.  An  annulment  of  that 
ccmtract  would  put  the  parties  in  the  same 
position  as  before.  Plainliff  would  not  be 
obliged  towards  defendant  to  empli^  him, 
and  deftodant  would  not  be  obliged  to  plain- 
tiff not  to  engage  in  a  oompetitiTe  business. 
As  to  the  sale  by  Beer  ft  Co.,  it  is  not  af- 
fected by  the  personal  stipulation  of  the 
parties  not  to  engage  in  business.  The  arti- 
cles covered  by  the  sale,  together  with  the 
good  will  of  the  firm  of  Beer  ft  Co.,  were  re- 
ceived by  the  purchaser,,  who  paid  the  price 
stipulated.  The  amount  paid  was  not  in  ex- 
eess  in  moatj  value  of  the  things  received, 
and  the  apparent  differoice  between  the 
amount  of  the  liabilities  and  the  assets  was 
more  than  overpaid  hy  the  increase  in  the 
business  in  the  firat  two  months  after  the 
sale.  The  true  consideration  of  a  written 
act,  where  the  consideration  is  not  ex- 
pressed, may  be  shown  by  parol.  That  in 
this  caae  the  object  of  the  evidence  was  not 
to  eetaUish  the  nonexistence  of  a  considera- 
tioa  for  his  stipulation,  but  .to  show  the 
true  source  or  origin  of  his  obligation,  not 
as  a  means  of  defeating  the  legal  force  and 
effect  resulting  from  the  stipulation,  but  to 
establish  therefrom  the  subseiiuent  extinc- 
ti<m  of  his  obligaticm  by  reason  of  the  sub- 
sequent violation  by  the  plaintiff  itself  of 
its  own  correlative  obligation  which  it  had 
assumed,  which  violatitm  was  the  basis  oi 
bis  own. 

Defendant  calls  our  attention  specially  to 
a  letter  of  date  October  7,  1903,  written  by 
Mr.  Brandt,  who  had  ne^tiated  on  behalf 
of  the  plaintiff  the  bueiness  tranBaction  be- 
tween them,  to  the  following  effect: 

"When  the  whole  matter  is  consummated 
you  will  start  in  as  manager  of  the  Eugene 
Dietzgen  Co.,  of  New  Orleans,  on  the  follow- 
ing basis:  $100  salary  per  month  and  28 
per  cent  of  the  net  profits  of  New  Orleans, 
which  will  be  gradually  increased  until  you 
and  the  man  who  will  be  appointed  your  as- 
sistant will  have  48  per  cent  of  the  net 
profits.  ...  As  you  are  going  to  make 
your  future  with  us  it  will  be  beat  for  you 
to  loc^  out  for  your  interest  as  well  as  ours 
right  from  the  start.  To  pay  Henry  Beer 
$5,000  and  Charles  Beer  $2,000  is  a  fair 
proposition  although  the  business  is,  as  far 
as  the  finances  is  concerned,  in  a  shaky  con- 
dition and  would  undoubtedly  be  forced  to 
suspend  if  H.  Beer  and  Charles  Beer  would 
withdraw  their  support.  However  to  pay 
Charles  Beer  per  per  cent  amountii^  to 
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something  like  $2,500  outside  of  the  above 
figures  and  possibly  something  for  the  good 
will  and  trndivided  profits  is  out  of  the  ques- 
tion/' 

Defendant  particularly  calls  our  atten- 
tion to  the  following  question  which  he  pro- 
pounded to  Mr.  Brandt  as  a  witness:  "V. 
Do  you  sit  there  and  swear  that  Mr.  Ko- 
koeky  would  ever  have  signed  that  paper 
transferring  his  interest,  and  lying  himself 
up  from  earning  a  living  with  anybody  in 
this  territory,  unless  he  had  an  agreement 
with  you  that  he  was  to  be  emplt^yed 
your  house  under  a  find  salary,  and  witti 
an  interest  in  the  [wofttH  of  that  business  T** 
— and  to  Brandt's  answer  to  the  same, 
which  was,  "I  dont  think  he  would." 

Defendant's  oontentim  that  the  only  eon- 
sideration  which  he  had  for  signing  the  act 
of  sale  was  this  contemplated  employment 
is  not  borne  out  hy  tiie  record.  It  is  tnie, 
he  brought  only  his  skill  and  services  into 
the  firm,  but  at  the  time  this  sale  took  place 
its  business  was  by  no  means  prosperous, 
and  he  had  become  personally  responsible  as 
a  partner  for  its  debts.  His  reUtions  with 
his  partner  at  that  time  were  diBa(p«eable 
and  strained,  and  he  desired  to  put  an  end 
to  them;  and  it  was  he  himself,  not  the 
plaintiff,  who  brought  about  the  sale.  Hie 
plaintiff  did,  after  the  salc^  emplc^  the  de- 
fendant, as  both  parties  had  evidently,  in 
view  and  expectation  ot  the  proposed  sale, 
contemplated  should  be  done.  This  employ- 
ment, whatever  were  its  terms,  was  one 
bringing  about  direct  personal  relatitms, 
which  the  emplt^r  could  not  be  forced  to 
omtinue,  but  could  put  an  end  to  when  they 
became  unpleasant  to  him,  subject,  of 
course,  to  the  rights  of  the  other  party  to 
the  contract  arising  from  the  discharge. 
Assuming  that  the  discharge  was  not  justi- 
fied,— assuming,  as  contended  for  by  defend- 
ant, that  one  of  the  effects  of  an  improper 
discharge  would  be  to  liberate  him  from  his 
obligation  of  not  engaging  in  competitive 
business, — we  do  not  think  that  defendant 
had  tiie  legal  right  to  determine  for  himself 
that  the  discharge  was  in  fact  illegal  and 
improper,  and,  on  the  strength  of  his  own 
individual  conclusion  on  that  subject,  enter 
at  once  into  a  competitive  business,  r^ard- 
less  of  his  stipulation  to  the  contrary.  The 
plaintiff  contends  that  he  was  properly  and 
legally  discharged,  and  that,  until  it  should 
have  been  legally  determined  otherwise,  the 
defendant  should  carry  out  the  stipulation. 
We  do  not  understand  defendant  to  contend 
that,  if  he  was  legally  discharged,  he  was 
.absolved  from  his  obligation  not  to  enter 
into  competitive  business. 

We  think  plaintiff  had  the  legal  right  to 
enjoin  the  defendant  from  carrying  on  busi- 
ness in  violation  of  his  agreenmnt  SAd  proro- 
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iee,  and  that  the  questions  as  to  whether  the 
defendant  was  properly  or  improperly  dis- 
charged, and  if  improperly  discharged, 
what  the  effect  of  that  fact  would  be  upon 
the  question  as  to  whether  defendant  would 
thereby  be  released  from  hts  obligation  not 
to  engage  in  competitive  business,  are  not 
issues  relevant  to  this  case  as  presently  be- 
fore us.  The  district  court  has  reserved  to 


the  defendant  all  rights  which  he  may  have 
which  would  legally  follow  from  an  illegal 
discharge,  and  in  that  reservaticai  we  con- 
cur. 

For  the  reasons  herein  assigned,  the  jxtdg- 
fiMnt  appealed  from  ia  herehy  e^rmed. 

BCoBToe,  J. :  I  concur  in  the  decree. 


OEOSGIA  SUPREME  COURT. 


J.  H.  13TTLE,  Plff.  m  Brr., 

SOUTHERN  RAILWAY  COMPAITy. 

<  Ga  ) 

*1.  A*  employee  euaot  reeovev  da.B- 
aflrea  of  K  railroad  eompaiiT-  for  an  In- 

Jnry  proximately  cauB«d  by  bfs  violation  of 
a  penal  statute  or  manlclpal  ordinance.  The 
principle  le  not  modified  where  the  emplorsr 
may  have  directed  the  employee  to  violate  the 
law.  or  may  have  sanctioned  the  continuance 
of  a  eastom  amoonting  to  a  contravention  of 
the  law. 

2.  The  rules  of  m  railroad  companT'  for 
the  acovernmoBt  of  its  employees  are 

not  obligatory,  as  such,  upon  those  who  do  not 
know  them,  and  to  whom  tbey  have  not  been 
promnlsated. 
8.  An  employee  eaanot  recover  of  a 
railroad  eompaay  if  he  Is  negligent,  and 
his  negligence  appreciably  eontrlbutes  to  his 
injury. 

4.  The  conteutlons  of  the  plaintiff  as 
made  by  the  pleadings  were  fairly  submitted 
to  the  Jury. 

8.  The  application  of  the  eharve  of 
the  eonrt  on  the  snbjeet  of  eontrlbn- 
torr  nesllarcnce  to  the  evidence  neeea- 
aarlly  controlled  the  verdict,  and  the  verdict, 
for  any  minor  error  of  law,  will  not  be  set 
aside. 

(June  9.  1904.) 

EIOtOR  to  the  City  Court  ot  Maotm  to 
review  a  judgment  In  favor  of  defend- 
ant in  an  aetimi  brought  to  recover  dunages 
for  personal  injuries  aJlcged  to  have  resulted 
from  defendant's  negligenoe,  in  whldi  de- 
fendant tendered  a  orosa  bill  td  exoeptionB. 
Affirmed  on  plaintiff  $  torit  of  error. 

Statemrat  by  ETaaa,  J.: 

J.  H.  Little  sued  the  Southern  Railway 
Company  for  injuries  allied  to  have  been 
received  from  a  collision  between  two  switch 
engines,  one  of  which  was  operated  by  him 
as  ei^neer.   About  7  o'clock  on  the  after- 

*Headnotea  by  Bvans,  J, 

Note. — As  to  right  of  master  negligently 
caualng  death  of  servant  to  defend  on  the 
ground  that  the  employee  was  killed  while 
working  on  gnnday.  In  violation  of  the  Sonday 
law,  aee,  In  this  aeries.  Lonlavllle,  N.  A.  ft  c. 
B.  Co.  V.  Back,  2  L.  B.  A.  fi20. 

As  to  llabUlty  of  city  for  death  of  railroad 


noon  of  July  1,  1902,  he  was  directed  to 
"break  up"  a  train  of  cars  just  arrived  from 
the  north,  in  order  to  make  up  another  for 
the  south.  In  Vbe  performance  of  Uiis  or- 
der, it  was  necessary  for  him  to  pull  his 
train  to  a  point  on  the  main  line  sufficiently 
far  to  dear  a  certain  switch,  and  then  push 
the  ears  back  in  a  siding  from  this  switch. 
Plaintiff  started  out  on  the  main  line  with 
about  13  cara,  loaded  with  coal,  attached  to 
his  engine,  and  ran  down  the  main  line, 
crossing  the  track  of  the  Central  vi  Georgia 
Railroad  ComiMUiy,  and  stopped  his  train 
after  the  crossing  was  cleared.  The  tnu^ 
of  the  defendant  road  was  down  grade  after 
the  erossittg  was  reached,  and  the  plaintiff 
was  unable  to  hade  his  train  into  the  switch 
intended.  He  made  several  attempts  to  do 
so,  each  time  pulling  his  train  a  little 
further  off  to  get  the  "sladc,"  but  was  un- 
able to  push  his  ears  back.  Then  he  started 
his  train  down  grade  towards  the  passenger 
depot,  running  at  a  speed  ol  about  8  or  10 
miles  an  hour,  crossing  two  streets  of  the 
dty  of  Macon  without  checking  his  speed, 
and  ran  through  a  railroad  culvert,  located 
on  an  abrupt  curve,  into  a  switdi  engine 
that  was  bringing  some  cars  from  an  oppo- 
site direction.  In  approaching  the  culvert 
his  view  of  this  switch  engine  was  cut  off  hy 
the  high  embankment  through  which  the  cul- 
vert extended.  He  contended,  and  tiie  nil- 
way  company  denied,  that  he  received  a  sig- 
nal f^om  the  yardmaster  to  pull  his  train 
fcvward  after  his  ineffectual  efforts  to  bade 
the  cars.  The  evidence  offered  by  the  plain- 
tiff tended  to  show  that,  in  moving  his  train 
f<H^ard,  he  was  acting  under  orders  from 
the  yard  master;  that  the  engine  collided 
with  was  at  the  time  running  backward  in 
maldng  a  "flying  switdi,"  and  had  no  light 
or  outlook  on  the  rear;  that  the  collision 
was  the  result  of  the  negligence  of  the  serv- 
ants in  ctiai:ge  of  that  engine  in  failing  to 
provide  proper  warning,  and  in  making  a 

employee,  caused  by  defect  in  planking  over 
crossing,  when  he  wa&  violating  the  Sunday  law 
at  tbe  time,  see  Kansas  v.  Orr,  60  L.  B.  A.  783. 

As  to  when  direct  order  will  not  Jastl^ 
sCTvanfs  obedloice,  see  cases  In  note  to  Dalle- 
nand  v.  Baalfeldt,  4S  L.  B.  A.  768. 
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flying  switch  in  oppoBitic»i  to  the  nilee  of 
the  company;  that,  when  plaintiff  stopped 
just  beyond  the  railroad  crossing,  he  was  sig- 
naled to  go  ahead  by  the  defendant's  wrr- 
ant;  and  that  the  collision  was  not  the  re- 
sult of  any  negiigenoe  on  his  part.  On  the 
other  hand,  the  railroad  company  offered  ev- 
idence tending  to  show  that  Uie  plaintiff  vio- 
lated the  rules  of  the  yard  in  moving  his 
train  so  far;  that  he  failed  to  stop  within 
60  feet  of  the  track  of  the  Coitral  of 
Georgia  Railroad,  an  intersecting  railroad; 
that  he  failed  to  dheck  the  speed  of  his  train 
when  he  was  crossing  the  public  streets  of 
the  city  of  Mactm;  and  that  at  the  time  of 
the  collision  he  was  running  his  train  at  a 
speed  of  15  to  20  miles  an  hour,  in  violation 
of  the  ordinance  of  the  city  of  Macon  which 
limited  the  rate  of  speed  to  5  miles  an  hour. 
The  jury  returned  a  verdict  for  the  defend- 
ant, and  the  plaintiff,  by  direct  exception, 
brings  the  case  here  for  review. 

Mr.  M.  W.  Kunria,  for  plaintiff  in  er- 
ror: 

Even  though  the  plaintiff  mi^  have  vio- 
lated certain  rules  of  the  company,  and  cer- 
tain state  statutes  and  city  ordinances,  yet 
this  could  not  influence  his  case  where  it  was 
not  the  proximate  cause  of  the  injury. 

Plaintiff  is  not  bound  by  rules  which  were 
not  pr<Hnulgated  to  him,  and  full  informa- 
tion in  regard  to  which  he  did  not  receive 
in  due  course  of  business. 

Savannah,  F.  &  W.  R.  Co.  v.  Folks,  76  Ga. 
627 ;  Central  R.  Co.  v.  Mitchell,  63  Ga.  183 ; 
Central  R.  Co.  v.  De  Bray,  71  Ga,  423; 
Southern  R.  Co.  v.  Boston,  99  Ga.  798,  27  S. 
K.  163;  Western  d  A.  R.  Co.  v.  Buasey,  95 
Qa.  684,  23  S.  E.  207;  Central  R.  d  Bkg.  Co. 
T.  QoUen,  93  Oa.  510,  21  8.  E.  68;  Prather 
T.  Ritkmond  d  D.  R.  Co.  80  Oa.  427,  12  Am. 
St.  Bep.  268.  9  S.  E.  630. 

Noncompliance  with  a  rule  or  a  statute, 
no  matt^  how  criminal  it  may  be,  is  merely 
a  dreumstanee  to  be  ctAsidered  by  the  jury, 
and  is  not  negligence  per  ae. 

Georgia  R.  Co.  v.  WiUiarM,  74  Ga.  723; 
Atlanki  A  O.  Air-Line  R.  Co.  v.  Oraviti,  93 
Ga.  370,  26  L.  R.  A.  663,  44  Am.  St  Sep. 
146,  20  S.  E.  650;  Diokson  v.  Omaha  d  St. 
L.  R.  Co.  124  Ho.  140,  26  L.  R.  A.  321,  46 
Am.  St.  Rep.  429,  27  S.  W.  476;  Carroll  v. 
East  Tennessee,  V.  d  G.  R.  Co.  82  Ga.  452, 
0  L.  R.  A.  217^  10  S.  E.  163;  Ford  T.  Chi- 
aago,  R.  I.  d  P.  R.  Co.  01  Iowa,  170,  24  L. 
R.  A.  658,  60  N.  W.  6;  Bunn  t.  Miohigan  C. 
R.  Co.  78  Mich.  613,  7  L.  B.  A.  606,  44  N. 
W.  602;  2folan  t.  Vew  York,  ff.  A  B.  R.  Co. 
70  Conn.  160,  43  L.  R.  A.  306,  39  Atl.  116. 

The  plaintiff  is  required  to  show  no  more, 
in  order  to  recover,  then  that  he  was  free 
from  fault  and  was  injured,  or  else  that  he 
was  injured  by  the  fault  of  the  defendant; 
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nor  is  it  necessary  that  either  of  these  fa«t*r 
in  order  to  make  out  a  prima  facie  case, 
should  appear  frmn  his  own  evidence. 

Hopkins,  Personal  Injuries,  S  241 ;  Oassa- 
vsay  V.  Gecyrgia  Southern  R.  Co.  69  Ga.  347 ; 
Georgia  R.  d  Bkg.  Co.  v.  Eioka,  95  Ga.  302, 
22  8.  E.  013;  Bast  Tennessee  V.  d  G.  R.  Co. 
V.  Mfdoy,  77  Ga.  237,  2  S.  E.  941. 

There  is  no  law  that  the  plaintiff  must 
exercise  ordinary  diligence  and  cue  to  know 
of  the  railroad  ctHnpany's  rules. 

Hopkins,  Personal  Injuries,  {  234. 

MeMTs.  Jolm  R.  Cooper  and  J.  H.  Hmll 
also  for  plaintiff  in  error. 

Messrs.  Deaaan,  Harris,  ft  Harris,  for 
defendant  in  error : 

To  authorize  the  setting  aside  of  a  verdict 
on  a  direct  bill  of  exceptions  it  must  appear 
that  the  error  ccnnplained  of  necessarily  con- 
trolled the  verdict  of  the  jury. 

Oatothon  V.  State,  119  Ga.  395,  46  S.  E. 
897;  Parker  v.  Medlock,  117  Ga.  813,  45  S. 

E.  61;  Cable  Co.  v.  Parantha,  118  Ga.  913, 
46  8.  E.  787 ;  Binion  v.  Georgia  Southern  A 

F.  B.  Go.  118  Oa.  282,  45  S.  E.  276. 
Where  two  perscns  are  engaged  in  an  il- 

1^1  act,  the  court  will  not  aid  either. 

WaXlaoe  v.  Cannon,  38  Ga.  199,  95  Am. 
Dee.  385;  Jfartin  t.  Wallace,  40  Ga.  62; 
Redd  T.  Muaoogee  B.  Co.  48  Oa.  102;  EUi* 
V.  Hammond,  67  Ga.  179;  Central  R.  d  Bkg. 
Go.  T.  BrmtauAok  dW.R.Oo.  87  Oa.  386.  IS 
8.  E.  520;  Maoon  ConaoU  Street  R.  Co.  t. 
Barnes,  IIS  Ga.  212,  38  8.  E.  7S6;  Oentrat 
R.  Co.  T.  Bond,  111  Oa.  14,  36  8.  E.  290;  1 
Labatt,  Mast.  &  8.  |  362;  Missouri,  K.  d 
T.  R.  Co.  V.  Roberta  (Tex.  Civ.  App.)  48 
8.  W.  270;  C'hioo^o  d  2f.  W.  R.  Co.  v.  8n^ 
dcr,  117  in.  376,  7  N.  E.  604;  Coal  d  Min. 
Go,  T.  Clay,  61  Ohio  St.  642,  25  L.  R.  A.  848, 
38  KT.  E.  610;  Banks  v.  Highland  Street  R. 
Co.  130  Mass.  4S5;  Bluedom  v.  Iftssouri  P. 
R.  Go.  108  Mo.  340,  32  Am.  St.  Bep.  615,  18 
8.  W.  IIOS;  Wabash,  St.  L.  d  P.  B.  Co.  t. 
Thompaon,  15  HI.  App.  117;  Bead  t.  Boston 
d  A.  R.  Co,  140  Mass.  100,  4  N.  E.  227;  Day 
V.  Highland  Street  R.  Co.  186  Mass.  113,  4ft 
Am.  Dec.  447. 

Any  custom  that  is  violative  of  the  stat- 
ute law,  or  of  a  reasonable  and  valid  or- 
dinance of  the  city,  cannot  he  binding. 

I  Bl.  Cora.  p.  76:  27  Am.  ft  Eng.  Enc 
Luw.  p.  798;  2  Greenl.  Ev.  14th  ed.  S  240. 

The  violation  of  the  speed  ordinance  was 
negligence  per  se,  and  the  court  could  so 
charge. 

Atlanta  d  W.  P.  B.  Co.  v.  Wyly,  65  Ga.  120. 

"Bwrnnm,  J.,  delivered  the  opinion  of  the 

court: 

1.  Within  an  hour  after  the  plalni^ff  began 
to  discharge  his  duties  in  shifting  the  can, 
he  violated  two  statutes  of  the  state  and  a 
municipal  ordinance  of  the  city  of  Maeon. 
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When  ha  ran  m  the  main  line  witii  his  cars, 
he  failed  to  obaerre  Ci-ril  Code,  8  2234,  which 
required  him  to  atop  within  00  feet  of  ihe 
place  of  crossing  the  Central  Bailroad,  which 
was  an  independent  railroad.  He  cUd  not 
stop  before  crossing  the  Central  Railroad, 
but  immediately  after  clearing  the  same  he 
brought  his  cars  to  a  fall  stop.  It  was  aft- 
erwards that  he  ran  Ms  train  down  in  the 
direetim  where  tiie  oc^idon  occurred. 
Plaintiff  in  error  contends  that  in  no  sense 
was  fka  failure  to  8t<^  within  50  feet  of  the 
Central  Railroad  crossing  a  contributing 
eanse  of  the  injury,  for  ihe  reason  that  he 
had  crossed  tiie  railroad  and  come  to  a  full 
stop;  and,  even  if  he  had  been  n^Iigent  in 
violating  the  statute  requiring  him  to  st<^ 
within  60  feet  of  the  crossing,  that,  haring 
stopped  his  train  just  beyond  the  crossing, 
his  failure  to  observe  the  statute  could  not 
have  contributed  to  the  injuiy.  On  the 
other  band,  the  railway  ccnnpany  insists 
tbat  this  wae  a  down  grade,  and,  if  he  had 
stopped  within  50  feet  of  tbe  crossing,  he 
would  have  been  able  to  push  the  cars  back 
into  the  siding,  and  that,  because  of  his  fail- 
ure to  observe  the  statute,  and  in  going  be- 
yond the  Central  of  Geoi^a  Railroad  cross- 
ing to  a  point  so  far  down  grade,  he  was  un- 
able to  push  the  cars  back,  and  was  guilty 
of  negligenoe.  The  court  submitted  this  is- 
sue to  the  jury,  instructing  them  that,  un- 
less they  believed  the  failure  on  the  part  of 
the  plaintiff  to  comply  with  this  statute  was 
a  contributing  cause  of  the  injury,  he  would 
not  be  chargeable  with  negligence  in  failing 
to  observe  it. 

Section  2234  is  primarily  designed  to  pre- 
vent collisions  between  the  trains  on  the  in- 
tersecting roads.  Although  the  plaintiff 
did  not  comply  with  the  statute  in  stopping 
within  50  feet  of  the  intersecting  road,  he 
did  bring  his  train  to  a  full  stop  after  cross- 
ing the  track  of  the  Central  of  Georgia  Rail- 
road Company.  Relatively  to  what  occurred 
after  crossing  that  track,  the  failure  to  stop 
before  he  crossed  it  was  not  the  piroximate 
cause  of  the  collision.  Diligence  might  have 
required  him  to  ask  for  assistance  in  back- 
ing his  train,  instead  of  moving  further 
down  grade,  but  hia  failure  to  stop  his  train 
within  SO  feet  of  the  railroad  crossing  is  too 
remote  to  be  regarded  as  a  contributing 
cause  of  the  collision  with  the  other  engine. 
But,  as  the  jury  were  instructed  that  this 
would  not  be  an  act  of  negligence  unless  it 
was  found  to  be  a  contributing  cause  of  the 
injury,  and  as  the  evidence  demanded  a  find- 
ing that  the  injury  proximately  resulted 
from  the  violation  of  the  statute  requiring 
him  to  check  the  speed  of  his  train  while  ap- 
proaching a  street  crossing,  and  in  running 
faster  tiian  was  permitted  by  the  municipal 
ordinance,  the  submission  of  this  irrelevant 
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issue  should  not  have  the  effect  of  vitiatli^ 
tbe  only  verdict  which  could  properly  have 
been  rendered  under  tiie  facts  of  the  ease. 

After  the  plaintiff  had  stopped  his  train 
beyond  the  railroad  crossing,  and  was  un- 
successful in  his  attentpts  to  bade  ti»  cars^ 
he  started  fonrard  at  a  speed  estimated 
the  witnesses  as  from  8  to  20  miles  an  hour, 
crossing  two  streets  in  the  <dty  of  Macon 
without  checking  the  speed  of  his  irain.  The 
court  charged  Civil  Cod^  SS  2222,  2224,  re- 
quiring an  engineer  to  check  the  speed  of  his 
locomotive  within  400  yards  of  such  cross- 
ings, so  as  to  be  able  to  stop  in  time  should 
any  perstm  or  thing  be  crossing  the  track; 
and  in  this  oonnectim  the  court  instructed 
the  Jury  that,  if  they  believed  that  the  taSl- 
ure  of  the  plainiiff  to  observe  this  statutory 
requirement  was  a  proximate  cause  of  his  in- 
jury, he  would  not  be  entitled  to  recover. 
There  are  several  cases  construing  these  sec- 
tions of  the  Code.  Their  application  haa 
been  confined  to  injuries  to  person  or  prop- 
erty occasioned  by  a  railroad  company  at  a 
grade  crossing,  and  in  these  cases  it  has  been 
held  to  be  negligence  per  ag  not  to  comply 
with  the  statute.  There  has  been  no  adjudi- 
cation as  to  what  effect  a  failure  to  observe 
this  statute  would  have  upm  the  engineer  in 
the  event  he  was  injured  at  a  point  either 
on  or  near  the  crossing.  The  statute  makes 
it  the  duty  of  the  engineer,  and  not  of  the 
railroad  company,  to  blow  the  whistle  and 
check  the  speed  of  the  train.  If  he  fails  to 
do  this  as  required  by  the  statute,  he  is  sub- 
ject to  indictment  for  a  misdemeanor;  and 
if,  in  the  commission  of  this  criminal  act, 
an  injury  results  which  could  have  been 
avoided  but  for  tbe  commission  of  that  act, 
his  right  to  recover  from  tbe  railroad  com- 
pa:ny  will  be  defeated.  1  Labatt,  Mast.  & 
S.  5  362;  Missouri,  K.  <£  T.  B.  Co.  v.  Rob- 
erta (Tex.  Civ.  App.)  46  S.  W.  270.  The 
same  may  be  said  as  to  the  violation  of  the 
speed  ordinance  of  the  city  of  Macon,  whicb 
prohibits  the  running  of  trains  in  that  por- 
tion of  the  city  at  a  greater  rate  than  5  miles 
per  hour.  The  plaintiff  admits  that  at  the 
time  he  sustained  the  injury  the  speed  of 
his  train  was  8  to  10  miles  an  hour.  When 
he  collided  with  the  other  engine  be  was  in 
actual  violation  of  the  speed  ordinance  of 
that  city.  He  had  just  passed  two  street 
crossings  without  checking  the  speed  of  his 
train,  or  attempting  to  do  so.  He  rushed 
towards  the  impending  collision  in  disobedi- 
ence of  the  state  statute  requiring  him  to 
check  the  speed  of  his  locomotive  at  street 
crossings,  and  in  disobedience  of  the  mu- 
nicipal ordinance  limiting  him  to  a  speed  of 
6  miles  an  hour.  If  his  injury  was  caused 
by  reason  of  a  violation  of  either  the  stat- 
ute or  the  ordinance,  he  would  not  be  enti- 
tied  to  recover.   But  ^.^sayg^^ljj^^ 
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commanded  by  the  railroad  company  to  dia- 
4^y  both  the  statute  and  the  speed  or- 
dinance, and  that,  even  if  there  was  no  ex- 
press ccmimand  to  that  effect,  there  had  been 
such  repeated  violations  as  to  amount  to  a 
custom.  It  would  be'  contrary  to  public  pol- 
icy for  courts  to  relieve  a  citizen  of  the  con- 
sequences of  hie  act  in  violating  the  law  or 
his  duty  to  society,  and  it  cannot  be  any 
defense  that  someone  else  either  assisted  in 
the  offense  or  commanded  him  to  do  it.  Mis- 
souri, K.  d  T.  R.  Co.  V.  Roberts  (Tex.  Civ. 
App.)  46  S.  W.  270.  It  is  no  justification 
for  one  criminally  responsible  for  his  con* 
duct  that  another  commanded  him  to  do  an 
act  which  is  inhibited  by  law.  No  custom, 
however  universal,  coiild  have  the  effect  of 
repealing  a  penal  statute,  and  the  mere  for- 
bearance of  the  corporation  to  prosecute  for 
repeated  violations  of  the  ordinance  would 
not  amount  to  an  implied  repeal  of  the  ordi- 
nance. Central  R.  Co.  v.  Curtia,  87  Ga.  425, 
13  S.  E.  757.  In  Wallace  v.  Cannon,  38  Ga. 
199,  95  Am.  Dec.  386,  a  widow  of  a  deceased 
employee  sued  the  Western  &  Atlantic  Rail- 
road Company  to  recover  damages  because  of 
the  death  of  her  husband  by  the  alleged  care- 
lessness of  the  employees  of  the  railroad 
company  while  her  husband  was  acting  as 
engineer.  The  defendant  pleaded  that  at  the 
time  of  the  killing  the  railroad  company 
was  engaged  in  the  transportation  of  insur- 
rectionary troops  to  fight  against  the  forces 
of  the  United  States,  and  that  the  plaintiff, 
in  propelling  the  train,  was  in  reslBtaiiee  to 
the  government  of  the  United  States.  -  The 
court  there  ruled  that  where  two  or  more 
parties  are  engaged  in  the  same  illegal  trans- 
action, and  one  is  injured  by  the  negligence 
or  carelessness  of  the  other,  the  courts  will 
not  lend  their  assistance  to  either  party  to 
recover  damages.  See  Mortm  t.  Wallace, 
40  Ga.  52;  Redd  v.  Muscogee  B.  Co.  48  Ga. 
102.  While  approving  the  principle  in  the 
last  three  cases  cited,  we  have  eerious  doubt 
M  to  its  application  in  tiiose  caaes.  It  fol- 
lows that,  if  the  railway  company  either 
commanded  or  connived  at  a  violation  of  the 
pmal  law,  the  plaintiff,  who  was  the  actual 
perpetrator,  could  not  recover  of  the  de- 
fendant for  an  injury  baoeable  to  a  violir 
tkn  of  the  statute. 

2.  The  oourt  ebaiged.  that  an  employee  of 
«  railway  company  is  not  bound  by  any  rule, 
regulation,  custom,  or  usage  not  oommuni- 
oated  to  him  or  furnished  to  him  or  spoken 
or  told  him,  and  of  which  he  had  no  knowl- 
edge and  ot  whioh  he  could  get  no  knowl- 
edge by  the  use  and  eicerciae  of  ordinary 
care  and  diligence.  The  error  assigned  upon 
tills  ehaige  ii  that  the  law  does  not  impose 
upon  Um  employee  the  duty  of  oercising 
ordinary  care  in  ascertaining  the  rules  of 
the  company.  He  is  <mly  bound  hy  the  roles 
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promulgated  by  the  company,  and  ot  whi*^ 
he  has  knowledge.  As  applied  to  the  evi- 
dence, the  jury  could  have  understood  the 
charge  only  to  mean  that  an  employee  is  not 
bound  by  any  rule  of  which  he  had  no  knowl* 
edge,  but,  if  there  was  furnished  him  an 
opportunity  to  learn  the  rules,  and  by  the 
exercise  of  ordinary  care  he  could  have  ac- 
quainted himself  therewith,  this  would 
amount  to  knowledge.  This  statement  of  the 
rule  is  recognized  in  Port  Royal  cE  W.  C.  R. 
Co.  V.  Davis,  95  Ga.  299,  22  S.  E.  833 ;  Cwr- 
roll  V.  East  Tennessee,  V.  cE  O.  R.  Co.  82 
Ga.  452,  6  L.  R.  A.  214,  10  S.  E.  163. 

3.  In  order  for  an  employee  of  a  railroad 
company  to  recover  damages  from  the  com- 
pany for  an  injury  received  while  in  its  em- 
ployment, it  must  appear  that  he  was  free 
from  fault.  This  principle  has  been  stated 
In  many  forms.  The  charge  of  the  trial 
judge  on  this  subject  was  modeled  on  Pro- 
tker's  Case,  80  Ga.  427  (2) ,  12  Am.  St.  Rep. 
263,  9  S.  E.  530.  The  statement  of  the  doc- 
trine that  an  employee  of  a  railroad  com- 
pany cannot  recover  if  he  "immediately  or 
remotely,  directly  or  indirectly,  caused  the 
injury  or  any  part  of  it,  or  contributed  to 
it  at  all,"  has  been  approvingly  cited  in 
Western  d  A.  R.  Co.  v.  Hemdon,  114  Ga. 
168,  39  S.  E.  911.  In  Central  R.  d  Bkg.  Co. 
V.  Hioks,  95  Ga.  301  (2),  22  S.  E.  613,  it 
was  said  that  the  "n^ligence  of  the  plain- 
tiff, however  slight,  which  contributes  in  an 
appreciable  degree  to  the  cause  of  the  injury, 
defeats  a  recovery.'*  If  the  negligence  of  the 
employee  appredably  contributes  to  the  in- 
jury, he  cannot  be  free  from  fault,  and,  to 
recover,  he  must  show  himself  blameless. 

4.  Complaint  is  made  that  the  contentions 
of  the  plaintiff  were  not  fully  submitted  in 
the  charge.  If  the  plaintiff  desired  any  fur- 
ther elaboration  of  his  contentions,  he  should 
have  made  an  appropriate  request.  The 
chaige  was  very  elahorate,  and  covered 
every  material  phase  of  the  ease,  and  sub- 
mitted every  substantial  issue  to  the  juij. 

5.  Plaintiff  in  error  did  not  make  a  mo- 
tion for  a  new  trial,  but  by  direct  exception 
complains  of  the  various  rulings  and 
chaises  of  the  court.  When  he  pursued  the 
latter  eoure^  he  staked  his  right  to  a  re- 
versal ol  the  verdiet  upon  strictly  l^pd 
grounds.  The  oontrolUi^  ^piestion  in  the 
ease  is  the  oontributory  n^ligenoe  of  the 
plaintiff  in  violating  a  penal  statute  and 
municipal  ordinance.  The  charge  M  the 
ccurt  on  this  subject,  applied  to  the  evi- 
dence, necessarily  contrtdled  the  verdict,  and 
any  minor  errors  of  law  will  not  have  the 
effect  of  reversing  the  verdict. 

Judgmmt  on  main  biU  of  eaetpHotu  o^- 
firtned.   Oron  btU  of  emotpiiona  dUmiued. 

All  the  Justices  concur.     _  . 
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OKLAHOMA  SUPRElfE  COURT. 


Tlioiiias  N.  BERKY  et  ok,  Plffa.  in  Err,, 

V. 

L.  V.  BARTON  et  aL 
(12  Okla.  221.) 

*1.  Wben  a  demarrev  U  «iiKtftlncd  to  m. 
i»l«Adlnv,  and  tli€  pleader  thereapoo  takes 
leave  to  anwod,  lie  tberebj  w aires  Uie  error, 
If  any  hoe  been  committed,  In  suktalnlnK  ancb 
demarrer.  In  order  to  take  advantage  of  a 
ruling  on  a  demurrer  when  such  demurrer  la 
Buatalned,  the  party  must  atand  apon  hU 
pleading  held  to  be  defective,  and  not  amend. 

9.  Wken  m,  party  exee«t«a  m  Bote  pay- 

*HeadnotM      Buawiiu,,  J. 


able    to    a    peraon    named  therein, 

or  to  his  order,  and  then  falls  to  pay  the 
name  at  maturity,  and  the  payee  fllea  bta  pe- 
tition, reciting  the  execution  of  the  note  by 
the  maker  to  the  plalstlff  for  a  valuable  con- 
sidwatlon,  and  the  fact  that  defendant  baa 
defaulted,  owiperahlp  la  presumed  In  the  plain- 
tiff, from  the  facts  pleaded,  and  It  Is  not 
absolutely  necessary  for  blm  formally  to  al- 
lege that  he  is  still  the  owner  and  holder  of 
such  note ;  and  an  answer  which  denies  that 
fiuch  plaintiff  end  payee  Is  the  owner  and 
holder  of  such  note  sued  on,  and  alleges  that 
be  Is  not  the  real  party  In  Interest,  states  no 
defense,  and  the  plaintiff  la  entitled  to  Judg- 
ment on  the  pleadings. 

(September  2,  1902.) 


NOTB. — Bugtetenojf  of  answers  dmyinff  owner- 
ship of  plaintiff  in  ectUma  o»  iMsrotfaMe  to- 
ttrumenU. 

1.  Actton$  fttf  third  partiea. 

a.  Rule  vnder  commercUil  lata. 

1.  In  England,  613. 

2.  In  United  States,  516. 

b.  Dental  of  legal  title. 

1.  Oetieral  itsue,  522. 

2.  General  deiUal  under  etatute, 

524. 

8.  Denial  of  eaoh  ant  every  aUega- 

tion  "not  aamitted,"  527. 
4.  Denial  of  indorsement,  528. 
'5.  Denial  of  tranefer,  632. 

c.  Denial  that  plaintiff  ie  the  owner  or 

hold^:  533. 

d.  Denial  of  ownership  as  affeoted  1>»  the 

ttatut«  requiring  an  action  to  be 
brouffAt  by  the  real  party  in  inter- 
est, 538. 

Denial  on  information  and  Delief. 

1.  Dental  of  indorsement  and  trans- 

fer, 546. 

2.  Dtnial  that  plaintiff  ie  the  holder 

and  oioner,54i). 
IL  Actioue  by  immediate  parties. 

a.  Denial  of  ownerehip,  650. 

b.  Denial  of  tranefer  or  delivery,  561. 

c.  Denial  that  plaintiff  ie  the  owner  or 

real  party  in  Mereet,  651. 

d.  Dental  on  information  and  hellef. 

1.  Of  indorsement,  664. 
2.  That  plaintiff  is  the  holder  and 
oiener,  564. 
III.  Bummary,  555. 

I.  Aotiona  bp  third  partiea. 

a.  Rule  under  comnwrolal  law. 

1.  In  England. 

The  Indorsee  of  a  note  or  bill,  payable  to  a 
payee  or  order,  or  the  bolder  of  a  note  payable 
to  bearer,  under  the  commercial  law,  is  pre- 
sumed to  be  the  owner  and  a  bona  fide  holder 
for  valne,  and  It  Is  presumed  that  tbe  note  or 
bill  was  given  for  a  good  couBlderatton,  The 
defense.  In  England,  that  be  Is  not  tbe  owner, 
was  made  by  attempting  to  show  that  he  gave 
no  consideration  for  It,  or  that  the  Inception  of 
tbe  note  was  fraudulent,  or  that  It  had  been 
lost  or  stolen.    The  rule,  that  the  defense  that 

SlalntlS  la  not  the  owner  cannot  be  made  unless 
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an  equity  Is  set  up  against  the  alleged  owner, 
may  be  deduced  from  a  line  of  Kngllsh  authori- 
ties, rather  than  from  express  rulings  on  the 
pleadings  dlrectlv  on  that  Issue.  Tbe  cases  In 
England  are  generally  those  In  which  the  de- 
fense was  substantially  made,  and  tbe  question 
appears  in  rallngs  on  evidence  and  instructions 
to  juries,  the  practice  there  being,  prior  to  the 
civil  procedure  act  1862,  to  plead  the  general 
issue,  and  give  notice  of  the  defense.  It  ap- 
pears, however,  that,  under  tbe  practice  that 
obtained  In  tbat  country,  the  defendant  could 
cast  a  BUBplclon  on  plaintlfTs  title  by  his  evi- 
dence, thereby  putting  -the  plaintiff  to  proof  of 
title.  Under  tbe  law  merchant,  tbe  bolder  of  a 
bill  Indorsed  or  payable  to  bearer  Is  presumed 
to  be  a  bona  Me  holder,  and  to  have  a  good 
title.  Saunders  uu  Pleading  &  Evidence,  p.  305, 
says:  "Bills  and  notes  are  presumed  to  have 
been  made  on  good  consideration,  and  It  la  not 
necessary  for  plaintiff  to  prove  It  in  tbe  Orst 
Instance  on  the  trial  {Crawley  v,  Crowther, 
Preem.  Cb.  257;  Cbitty,  Bills,  68).  unless  he 
brings  an  action  as  bearer  of  a  bill  transferable 
by  delivery,  and  then  only  under  suspicious  cir- 
cumstances first  proved  by  defendant,  as,  where 
the  bill  has  been  lost,  and  the  plaintiff  cannot 
give  a  reasonable  account  how  he  came  by  It, 
and  has  had  due  notice,  before  tbe  trial  of  the 
action,  to  prove  the  consideration,  etc.,  which 
lie  gave  for  tbe  instrument.  Duncan  v.  Scott, 
1  Campb.  100 ;  Grant  v.  Vau^ian,  8  Burr.  1616, 
1527 ;  King  T.  Wilson.  2  Campb.  5 ;  Chltty, 
Bills,  08.  In  order  to  set  up  tbe  defense  of  want 
of  consideration.  It  is  incumbent  on  defendant, 
previous  to  the  trial,  to  give  distinct  notice  to 
the  plaintiff's  attorney  to  prove  |he  consider- 
ation. Bayiey,  Bills,  373 :  Paterstm  T.  Hard- 
acre,  4  Taunt.  114.  .  .  .  Tbe  notice  must 
be  given  a  reasonable  time  before  the  trial.  In 
addition  to  such  notice,  defendant  must  also 
cast  some  suspicion  upon  plaintiff's  title,  either 
in  his  cross-examination,  or  other  testimony, 
and  show  that  tbe  bill  was  obtained  from  the 
defendant,  or  some  previous  holder,  by  undue 
means.  This  may  be  done  by  the  cross-examina- 
tion of  plaintiff's  witness,  or  other  testimony, 
or  plaintiff  need  not  go  Into  any  evidence  of  the 
consideration.  Reynolds  v.  Chettle,  2  Campb. 
596;  Bawllngs  v.  Hall.  1  Car.  &  P.  11.  How- 
ever, no  notice  need  be  given  In  King's  bench 
where  the  defendant  can  make  out  a  strong  case 
of  fraud  or  want  of  consideration  against  the 
plaintiff."  In  nearly  all  tbe  EngllBh  cases  the 
discnsslm  arose  on  bills  that  bad  beei 
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ERROR  to  the  District  Court  for  Payne 
C01U1I7  to  review  a  judgment  in  favor 
of  plaintiff's  in  an  acti«i  brou^t  to  enforce 
payment  ot  certain  promissory  notes.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Herod  ft  Widmer  for  plaintiffs 
in  error. 

Mr.  F.  C.  Hani,  for  defendants  in  error : 
The  defendants,  after  executing  the  notes 
and  making  them  payable  to  L.  F.  Barton, 
the  plaintiff,  could  not  legally  answer  in 
garnishment  that  they  owed  Mary  J.  Bar- 
ton upon  the  same  notes. 

Diefendorf  v.  Oliver,  8  Kan.  36S;  Ft. 
Scott  Coal  it  Min.  Co.  v.  Sweeney,  15  Kan. 
244. 

The  defendants  are  estopped  from  deny- 

fraudulently  circulated,  or  wbere  the  defense 
was  that  plafotUT  was  not  a  bona  fide  holder  for 
value. 

Id  Watklns  v.  Bensosan,  0  Mees.  &  W.  421, 
which  was  an  action  hj  an  Indorsee  against  the 
acceptor  of  a  hill,  the  defendant  pleaded  that 
before  the  indorsing  the  drawer  was  Indebted  to 
the  defendant  exceedlne  the  amount  of  the  bill, 
and  that  after  the  bill  became  due,  to  deprive 
the  defendant  of  his  right  of  set-off,  he  fraudu- 
lently Indorsed  the  bill  to  «iable  plalntur  to  sue, 
without  any  consideration  for  the  Indorsement. 
Lord  Abini^r  said:  "I  cannot  say  that  this  la 
a  bad  plea,  and  therefore  not  iBsuable.  It  says. 
In  effect,  that  the  plaintiff  Is  not  the  real  owner 
of  the  bill,  and  has  no  rl|^t  to  sue  upon  It,  and 
that  he  iu  only  doing  so-  for  the  purpose  of  de- 
priving the  defendant  ot  the  right  of  set-off." 

And  in  Collins  v.  Martin,  1  Bos.  &  P.  649.  it 
was  said ;  "For  the  purpose  of  rendering  bills 
of  exchange  negotiable,  the  right  of  property 
In  them  passes  with  the  bills.  Every  bolder 
with  the  bills  takes  the  property,  and  his  title  is 
stamped  upon  the  hills  themselves.  The  prop- 
erty and  the  possesflton  are  inseparable.  This 
was  necesaary  to  make  tbem  negotiable,  and  in 
this  respect  they  differ  essentially  from  goods 
of  which  the  property  and  possession  may  be 
In  different  persons.'* 

80.  In  King  v.  Mllsom.  2  Campb.  5,  It  was  said 
by  Lord  Bllenborough :  "It  would  greatly  Impair 
the  credit  and  Impede  the  circulation  of  nego- 
tiable Instruments,  if  persons  holding  them 
could,  without  strong  evidence  of  fraud,  be  com- 
pelled by  any  prior  holder  to  disclose  the  nun- 
ner  In  which  they  received  tbem." 

And  Id  Arbonin  v.  Anderson,  1  Q.  B.  408, 
Lord  Denman,  Ch.  J.,  said:  "Acting  upon  the 
case  of  Goodman  v.  Harvey.  4  Ad.  &  El.  870, 
which  gives  the  law  now  prevailing  on  this  sub- 
ject we  must  hold  that  the  owner  of  a  bill  In 
entitled  to  recover  upon  it  if  he  has  come  by 
It  honestly :  that  that  fact  Is  implied  prima 
fade  by  possession,  and  that,  to  meet  the  infer- 
ence so  raised,  fruud,  felony,  or  some  such  mat- 
ter must  be  proved." 

In  Goodman  v.  Harvey,  4  Ad.  &  El.  870, 
which  was  an  action  by  an  Indorsee  of  a  bill 
who  had  given  value,  where  his  title  was  diR- 
puted  on  the  ground  that  his  indorser  obtained 
the  discount  of  such  bill  In  fraud  of  the  right 
owner.  It  was  held  that,  where  the  bill  had 
passed  to  the  plaintiff  without  any  proof  of  bad 
faith  In  him,  there  was  no  objection  to  his 
66  L.  R.  A. 


ing,  in  the  manner  attempted,  that  the 
plaintiff  is  tiie  real  party  in  interest. 

1  Dan.  Neg.  Inst.  §  93 ;  Diefendorf  v.  Oli- 
ver, 8  Kan.  S66;  Bliss.  Code  PL  fi  325; 
Speneer  t.  Tumey,  6  Okla.  683,  49  Pac 
1012;  Maxwell,  Code  Pl.  p.  386;  Second 
^at.  Bank  v.  MarUn,  82  Iowa.  442,  48  N. 
W.  735;  Eolbrook  v.  Bims,  39  Minn.  122,  39 
N.  W.  74,  140. 

Bnrwell,  J.,  delivered  the  opinion  of  the 
court: 

On  February  1,  1897,  Thomas  N.  Berry 
and  Jennie  Berry  executed  and  delivered  to 
L.  F.  Barton  their  certain  promissory  note 
for  $500  due  December  let  of  the  same  year, 
with  interest  from  date  at  the  rate  of  12 
per  cent  per  annum.   <)n  February  6,  1897, 

title.  This,  Id  effect,  overruled  Gill  v.  Cubltt. 
3  Bam.  &  C.  466. 

In  Berry  v.  Alderman,  24  Eng.  L.  A  Eq.  318, 
which  was  an  action  by  an  Indorsee  against  the 
acc^tor  of  a  bill,  Maule,  J.,*  said :  "If  the  de- 
fendant proves  fraud  or  illegality,  the  plaintiff 
Is  bound  10  prove  consideration.  A  bill  is  al- 
ways presumed  to  have  been  given  for  a  good 
consideration,  but  as  soon  as  fraud  is  provMI 
a  contrary  presumption  arises." 

And  in  Crawley  «.  Crowther,  Freem-  Ch.  367, 
it  was  said :  "If  a  hill  be  payable  to  A,  or 
bearer.  It  la  like  so  much  money  paid  to  whom- 
soever the  note  la  given,  that  let  what  accounts 
or  conditions  soever  be  between  the. party  who 
gives  the  note,  and  A,  to  whom  It  is  glv«i.  yet 
It  shall  never  affect  the  bearer,  but  he  shall  have 
hia  whole  money." 

In  Percival  t.  Frampton,  2  Cromp.  M.  ft  R. 
ISO,  which  was  an  action  by  an  indorsee  against 
en  accommodation  Indorser,  a  plea,  except  as  to 
the  sum  of  £200,  that  the  note  was  made  and 
delivered  to  the  defendant  la  order  that  he 
might  Indorse  It  for  the  accommodation  ot  the 
maker ;  that  the  plaintiffs  had  <HiIy  advanced 
£2U0 ;  and  that  there  was  no  consideration  for 
the  residue, — Partce,  B..  said :  "The  only  fact 
admitted  on  the  pleadings  la,  that  the  indorse- 
ment was  for  the  accommodation  of  the  maker ; 
but  that  raises  no  inference  that  the  plaintiffs 
were  holders  without  consideration.  If  It  bad 
been  alleged  that  the  bill  or  note  had  been  ob- 
tained by  fraud,  or  had  been  stolen,  then  the 
inference  might,  perhaps,  arise  that  the  holder 
had  not  given  full  consideration  for  it,  bfr- 
cauee  in  such  a  case  It  would  be  probable  that 
the  person  obtaining  the  instrument  would  pass 
it  away  for  less  than  its  full  value." 

In  Whltaker  v.  Edmunds,  1  Ad.  &  El.  638,  It 
was  held:  In  an  action  on  a  bill  of  exchange  by 
a  third  iodoraee  against  the  acceptor,  the  de- 
fendant cannot  put  the  plaintiff  to  prove  con- 
sideration, by  giving  prima  fade  evidence  to 
show  the  want  of  It,  merely  as  between  the 
drawer  and  hia  Indorsee,  and  each  subsequent 
Indorser  and  indoraee ;  but  he  must  also  show 
the  want  of  consideration  as  between  himself 
and  the  drawer. 

And  In  I>atersun  v.  Hardacre,  4  Taunt.  114, 
which  was  an  action  by  the  holder  against  the 
acceptor  of  a  bill  of  exchange,  Mansfield,  Cb.  J., 
"now  declared  the  decision  of  the  court  to  be 
that,  wherever  a  defendant  meant  to  avail  him- 
self, as  a  defense  against  an  action  brought  upoD 

Digitized  by  Google 


Bbrbt  v. 


Bakion. 


61A 


the  same  parties  executed  and  delivered  to 
L.  F.  Barton  another  note,  for  950  due 
twelve  monthEi  afteir  date,  without  interest. 
Barton,  the  pa^ee  of  the  notes,  on  August 
26.  18B8, — neither  of  the  notes  having  been 
paid, — commenced  suit  against  the  makers 
thereof  in  the  district  court  of  Payne  coun- 
ty. The  petititm  was  in  Uie  ordinary  form. 
To  this  petition  the  defendants  filed  their 
joint  answer,  which,  omitting  the  oapticn, 
was  in  the  following  language:  "The  de- 
fendants above  named,  for  their  answer  to 
the  plaintiff's  petition  and  to  each  cause  of 
action  therein  stated,  say:  (I)  They,  and 
each  of  thcau,  speciOcally  deny  that  the 
plaintiiT  is  the  owner  and  holder  of  the 
notes  sued  on,  or  either  of  them,  and  allege 
that  the  said  plaintiff  is  not  the  real  party 

a  bill  of  exchange,  of  tbe  circumstance  that  the 
bill  had  been  lost,  or  fraudulently  obtained,  and 
tbat  the  plaintiff  had  no  right  to  the  poeaesslon 
thereof,  It  was  necessary  that  tbe  defendant 
should  distinctly  slve  notice  to  tbe  plaintiff  that 
be  meant  to  Insist  at  the  trial  that  the  plaintiff 
should  prove  the  consideration  upon  which  he 
received  the  bill ;  and,  no  such  notice  having 
been  given  in  this  case,  the  rule  must  be  dis- 
charged." 

In  Bassett  v.  Dodgin,  10  BIng.  40,  which  was 

an  action  by  tbe  holder  agalnet  the  Indorser  of 
bills  of  exchange,  proof  by  the  drawer  tbat  the 
party  taking  tbe  bills  to  be  discounted  returned 
with  £32  less  than  the  amount  of  the  bills  was 
held  InsuAlclent.  where  he  was  not  proved  to  be 
plaintiff's  agent,  to  require  plaintiff  to  prove 
consideration  for  tbe  bills.  Tlndal,  Cb.  J., 
said :  "The  plaintiff  Is  to  be  taken  prima  facie 
a  bolder  for  valuable  conslderatlcHi ;  and  he  can- 
not be  called  upon  to  prove  bis  consideration 
until  hU  title  to  the  bill  hts  been  Impeached." 

In  Law  V.  Pamell,  7  C.  B.  N.  8.  282.  Erie, 
Cb.  J.,  said :  "The  bill  being  Indorsed  In  blank, 
tbe  bank  had  a  right  to  hand  it  over  to  a  third 
person  to  sue  upon  it,  without  indorsing  It; 
and  therefore  the  plaintiff.  If  he  was  tbe  lawful 
holder  of  the  bill,  and  had  authority  from  tbe 
bank  to  do  so,  bad  a  perfect  right  to  sue  npon 
It.  And  tbe  evidence  showed  that  he  bad  such 
autborlty.  As  to  the  cases  cited,  there  Is  no 
doubt  that,  U  the  party  bas  obtained  the  bill  by 
fraud,  or  If  It  baa  come  to  bis  bands  with  a 
conditional  right  only,  and  he  perverts  It  from 
the  purpose  for  which  he  received  it,  the  deliv- 
ery of  the  bill  to  him  with  such  conditional 
right  does  not  constitute  a  valid  transfer,  bo  as 
to  make  him  an  Indorsee." 

Bayley  on  Bills,  p.  495,  says :  "In  an  actl<m 
by  the  third  Indorsee  of  a  note  against  the  ac- 
ceptor, the  defendant  cannot  put  the  plaintiff 
to  prove  tbe  consideration  whirb  he  gave  for  it, 
by  giving  prima  facie  evidence  of  want  of  con- 
sideration as  between  the  drawer  and  Indorsers 
respectively.  He  must  also  show  want  of  con- 
sideration as  between  himself  and  the  drawer." 

Story  Dn  Bills  of  exchange  says  (I  193) :  "In 
the  ordinary  course  of  things,  the  holder  Is  pre- 
sumed to  be,  prima  facie,  a  holder  fOr  value  ;  and 
he  is  not  bound  to  establish  tbat  he  has  given 
any  value  for  It  until  the  other  party  has  es- 
tablished the  want,  or  failure,  or  Illegality  of 
tbe  consideration,  or  that  the  bill  had  been  lost 
or  stolen  before  it  came  to  the  possession  of  the 
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in  interest.  (2)  For  a  further  and  second 
defense  to  said  action,  defendants  say  that 
the  defendant  Jennie  Berry  is  only  security 
on  aaid  notes,  and  thai  there  is  another  ac- 
tion pending  in  this  court,  wherein  William 

E.  Berry  is  plaintiff,  and  the  plaintiff,  L. 

F.  Barton,  and  one  JIary  J.  Barton  are  de- 
fendants; that  in  said  action  the  defendant 
in  this  action,  Thomas  X.  Berry,  has  been 
joined  in  a  suit  with  the  plaintiff  in  this 
action  and  one  Mary  J.  Barton,  and  gar- 
niahecd  as  a  debtor  of  the  said  Mary  J. 
Barton,  and  is  and  has  been  thus  prevented 
from  paying  the  said  notes,  and  of  this  the 
plaintiff  had  full  knowledge  before  the  be- 
pnning  of  this  actim;  that  defendant  has 
Died  his  answer  in  said  suit  as  required  by 
latv;  that  said  action  is  numbered  702,  and 

holder."  Section  415  says :  "However,  In  ordi- 
nary cases,  where  a  bill  is  genuine  In  all  re- 
spects, and  with  a  granlne  indorsement  in  blank 
by  the  proper  owner  or  holder,  tbe  possession  of 
it  Is  sufficient  to  entitle  the  person  producing  it 
to  receive  payment  thereof.  For  such  posses. 
Blon  is  prima  facie  or  presumptive  evidence  that 
he  is  tbe  proper  owner  or  lawful  possessor  of 
th«  bill." 

Bateman  on  Commercial  Law,  |  332,  says : 
"But  In  the  absence  of  all  knowledge,  on  tbe 
part  of  the  bona  flde  bolder  for  value,  of  the 
equities  subsisting  by  way  of  defense  to  the 
Instrument, — that  Is,  In  tbe  ordinary  case  of 
one  who  bas  paid  value  for  the  paper, — he  can 
recover  upon  It,  though  It  In  fact  came  to  him 
from  a  peraon  who  had  stolen  It  from  the  true 
owuer ;  nor  Is  he  obliged  to  account  for  his 
poasessI<Hi  of  it,  unless  a  reasonable  suspicion  be 
raised,  and  established  by  evidence,  that  it  was 
not  obtained  innocently,  in  due  course  of  trade, 
and  with  ordinary  or  proper  caution." 

Phllllppe  on  Evidence,  5th  ed.  vol.  8,  p.  188, 
says :  "In  some  cases  the  plaintiff  upon  a  bill  of 
exchange  or  promissory  note  must  prove  tiiat 
be.  or  some  preceding  party,  took  the  bill  or  note 
bona  flde,  and  for  value ;  as,  where  bills  or 
notes  have  been  obtained  by  fraud,  or  under 
duress,  or  have  been  stolen  or  lost.  To  compel 
a  plaintiff,  however,  to  give  such  proof,  it  is. 
In  general,  necessary  that  he  should  be  apprised, 
before  the  trial,  that  such  proof  will  be  required 
of  him." 

Byles  on  BUli  (18T4),  p.  118,  says :  "The  de- 
fendant Is  not  permitted  to  put  the  plaintiff  on 
proof  on  the  consideration  which  the  plaintiff 
gave  for  the  bill,  unless  the  defendant  can  make 
out  a  prima  fiicle  case  against  him,  by  showing 
that  the  bill  was  obtained  from  the  defendant, 
or  from  some  Intermediate  party,  by  undne 
Dieaos,  as  by  fraud,  or  force,  or  that  it  was  lost, 
or  that  It  was  originally  Infected  with  illegal- 
ity." 

Blunt's  Commercial  Digest,  p.  350,  says : 
"Possession  Is  prima  facie  evidence  of  property 
In  a  bill  of  exchange  payable  to  bearer  or  in- 
dorsed in  blank ;  and,  where  It  Is  payable  to 
a  fictitious  pi^rson,  an  innocent  bolder  may  sue 
on  it  as  payable  to  bearer.  An  Innocent  holder 
may  recover,  even  where  the  bill  Is  founded  In 
usury,  or  has  been  stolen ;  but  In  the  latter  case 
be  is  liable  to  be  defeated  if  he  took  the  bill 
under  circnmstanees  which  should^teve  awalf 
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-was  pending  in  this  court,  aa  plaintiff  veil 
knew,  wlien  he  commenced  this  suit.  De- 
fendants further  aver  that  the  ownership  of 
the  notes  sued  on  in  this  action,  and  the  in- 
debtedness thereby  extended,  is  the  property 
of  Mary  J.  Bartcm,  and  has  been  so  found' 
and  adjudged  by  this  court,  and  a  judgment 
rendered  by  this  court  thnt  the  defendant 
Thomas  Berry  pay  the  amount  sued  on 
in  this  actim  to  W.  E.  Berry,  the  plaintiff 
in  cause  No.  702,  a  copy  of  which  order  and 
judgment  is  herewith  filed  and  nwde  a  part 
hereof.  Wherefore,  defendants  pray  judg- 
ment for  their  costs."  Plaintiff  filed  his 
demurrer  to  the  second  defense  for  the  rea- 
son that  it  did  not  ccmstitute  a  defense  to 
plaintiff's  cause  <ff  action,  or  to  either  of 
them.   The  court  sustained  the  demurrer, 

ened  HuspJcion  as  to  tbe  maDuer  In  whicb  the 
bill  was  obtained." 

2.  /»  United  Statea. 

In  the  early  cases  In  tbls  country  tbe  rule  of 
pleadlDK  aod  practice  aeems  to  have  been  more 
strictly  obserred  than  the  loose  system  which 
appears  In  manr  cases  In  Enslaod,  and  from 
the  line  of  authorities  set  out  in  tbe  first  snb- 
dlvlsIoD  the  courts  at  an  early  stage  evolved  the 
rule  of  commercial  law, —that,  where  actions 
are  broairht  upon  negotiable  Instruments  by  tbe 
holder  of  the  legal  title,  or  by  the  bolder  of  a 
note  asslKned  Id  blank,  or  payable  to  bearer,  it 
Is  no  defense  to  deny  the  ownership  of  plaintiff, 
onless  an  equitable  defense  Is  asserted  against 
the  alleged  owner,  or  unless  It  Is  alleged  that 
the  possession  of  plaintiff  la  maia  fide.  Tbe  only 
state  which  Beems  to  have  applied  the  com- 
mercial-law rule  to  the  Code  provision  as  re- 
gards tbe  real  party  in  Interest  is  Callforala. 
Florida  Is  practically  the  same,  but  does  not 
refer  to  the  Code  proviBlou.  In  Alabama,  Ken- 
tucky, and  Minnesota  the  decisions  are  both 
wayB.  (For  these  cases  see  subd.  I.,  d.)  In 
Oeorgia  the  commercial-law  rule  has  been  In- 
corporated In  the  statute. 

Id  Edwards  on  Bills  <1S57),  p.  660,  under 
the  rule  of  commercial  law,  before  the  Code,  the 
rule  is  slated :  "So,  where  a  promissory  note, 
payable  to  order,  wab  Indorsed  in  blank  by  the 
payee.  It  was  competent  for  the  bolder  to  allege 
the  making,  and  aver  an  Indorsement  of  the  note 
directly  to  himself;  for,  the  note  being  indorsed 
In  blank,  (he  owner  had  a  right  to  fill  It  up  with 
what  name  he  pleased,  and  tbe  person  whose 
name  waa  so  Inserted  was  deemed  the  legal 
owner,  and.  thouffh  not  so  In  fact,  he  was  al- 
lowed to  sne  as  trustee  tor  tbe  perstm  having 
the  real  Interest."  The  author  illustrates  his 
text  by  the  case  of  Guernsey  v.  Burns,  25  Wend. 
411,  quoting  from  Nelson,  Cb.  J. :  "Tbe  plead- 
ings are  gulte  antechnlcal.  and  have  been  drawn 
without  cumprebending  fully  previous  decisions. 
They  present  two  Issues:  (I)  As  to  tbe  benefi- 
cial property  In  the  note ;  and  (2)  as  to  the 
legal  title  to  It.  The  first  U  Immaterial,  and  the 
second  was  properly  found  for  the  plaintiff.  The 
note  Is  payable  to  beater,  and,  of  course.  Is 
(ranaferalile  by  delivery;  and  a  person  thus 
holding  it  has  the  legal  Interest,  and  may  main- 
tain the  suit.  It  la  true,  the  replication  sets 
up  thnt  the  plaluttff  Is  the  lawful  owner  and 
bearer,  whereas  the  property  of  the  note  Is  In 
I..  II.  A. 


and  entered  the  following  journal  entry; 
'*Xow,  on  this  4th  day  of  October,  1890,  the 
same  being  one  oi  the  days  of  tiie  regular 
October,  18M,  term  of  said  court,  the  above- 
entitled  action  came  regularly  on  to  be 
heard  upon  the  demurrer  filed  by  tiie  said 
plaintiff  to  the  answer  of  the  defendants 
nied  lierein;  the  plaintiff  appearing  by  F. 
C,  Hunt,  his  attorney,  and  the  de^dante 
appearing  by  R.  A.  Tjowry,  their  attorney. 
And  the  court,  after  examining  the  papers 
involved  in  said  hearing,  and  being  fully  ad- 
vised in  the  nuitter  by  the  arguments  of 
counsel  and  the  law  of  the  case,  finds  that 
the  said  demurrer  is  wdl  taken,  and  should 
be  maintained.  It  is  tiierefore  hy  the  court 
ordered  that  the  said  demurrer  of  the  plain- 
tiff to  the  answer  of  the  defendants  be,  and 

the  bank ;  but,  as  between  the  plaintiff  and  the 
defendsnls.  the  plaintiff  Is,  In  Judgment  of  law, 
the  owner,  as  they  are  precluded  from  disputing 
it.  Unless  the  possession  Is  mata  flde,  and  may 
work  some  prejudice  to  them,  they  have  no  con- 
cern with  that  Inquiry." 

The  other  states  seem  to  have  Ignored  tbe 
commercial -law  rule  since  the  adoption  of  tbe 
Code  provision  In  regard  to  real  party  In  inter- 
est. The  cases  holding  that  a  denial  of  owner- 
ship la  not  a  good  defense,  unless  the  defendant 
also  alleges  an  equitable  defense  against  the 
alleged  owner,  are  as  follows : 

An  answer  was  held  to  constitute  no  defense, 
as  the  pleas  did  not  raise  any  question  of  maia 
flde  possession  in  the  plaintiff,  nor  did  they  set 
up  any  defense  to  the  action  against  the  alleged 
owner.  HcHenry  v.  Rl^ly,  3  111.  808,  8S  Am. 
Dec.  110.  This  was  on  action  by  an  Indorsee 
OD  a  note.  The  defense  was  that  the  legal  and 
beneficial  interest  was  vested  In  tbe  bank,  that 
the  note  was  the  property  of  tbe  bank,  and  that 
the  plaintiff  bad  no  Interest  In  It,  and  that  It 
was  assigned  to  the  plaintiff,  who  was  merely 
tbe  agent  of  the  banli  without  any  property  in 
the  note. 

And  a  plea  was  held  Insufllctent  where  tbe 
legal  title  was  In  the  plaintiff,  and  there  was  no 
equitable  defense  asserted  against  the  payee. 
Caldwell  T.  Lawrence.  84  111.  161.  The  court 
said :  "Tbe  suit  was  rightfully  brought  In  the 
name  of  the  party  In  whom  waa  the  legal  title 
to  tbe  Indebtedness,  and  It  can  make  no  differ- 
ence to  defendant  who  may  bave  been  the  equita- 
ble owner  of  the  note,  if  be  bad  no  defense  on 
the  merits."  This  was  an  action  brought  by  on 
Indorsee  of  a  note  where  the  general  Issue  was 
pleaded,  and  also  a  special  plea  that  the  plain- 
tiff delivered  the  note  back  to  the  payee,  and 
parted  with  all  bis  right  and  Interest  In  It. 

And  It  was  held  that  the  defendant  could  not 
dispute  the  plaintiff's  ownership  where  be  waa 
permitted  to  plead  ail  the  equities  he  had  against 
any  of  the  holders,  and  where  It  was  not  shown 
that  tbe  plaintiff  came  unfairly  by  the  bill,  or 
that  any  other  party  contested  his  right  to  the 
draft.  Richardson  v.  Fenner,  10  La.  Ann.  S90. 
This  waa  an  action  by  a  holder  against  the 
drawer  of  a  bill  of  exchange  Indorsed  in  blank. 
Tbe  pleadings  were  not  given,  but  the  defense 
was  that  plaintiff  was  not  the  owner,  and  that 
the  drawer  was  released  by  reason  of  tbe  laches 
of  the  bolder  in  presenting  It  for  payment. 

And  it  was  beld  that  a  bare  denial  of  the 
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the  same  is  hereby,  sustained,  and  defend- 
ants are  given  until  November  1st  in  which 
to  file  an  amended  answer." 

The  defendants  inflist  that  this  journal 
entry  sustains  the  demurrer  to  the  entire 
petition,  and  therefore  error  was  commit- 
ted by  the  trial  court.  There  is  nothing 
whatever  in  this  contention.  The  demur- 
rer was  directed  to  one  defense  only,  and, 
while  the  journal  entry  sustains  the  demur- 
rer to  the  answer  in  general  terms,  yet  the 
demurrer,  by  tlie  express  language  contained 
therein,  is  limited  to  the  second  defense 
alone.  There  was  no  demurrer  to  the  first 
defense,  and  therefore  it  cannot  be  presumed 
that  the  court  intended  to  extend  the  one 
filt^  to  the  second  defense,  and  sustain  it  to 
the  first.   Plaintiff  made  no  objeetifm  to 

plalntflTB  rl^t  to  a  negotiable  inatrument  In 
■nit  coald  not  of  Iteelf  autborlae  the  maker  to 
contest  tlie  title  to  the  same  when  It  was  beld 
by  blank  IndorBcmeDt,  unless  the  note  bad  been 
lost  or  stolen,  which  was  not  alleged.  M'Kinney 
T.  Beeaon,  14  La.  254.  This  was  an  action  bj- 
the  holder  of  a  note  given  In  part  payment  of 
a  lot,  and  Indorsed  in  blank  by  the  curators  of 
the  estate.  The  defense  was  a  general  denial, 
and  a  denial  that  tbe  note  was  transferred  to 
the  plaintiff  by  anyone  authorized  to  do  so,  or 
that  be  gave  any  consideration  therefor,  and  al- 
leged that  he  was  not  the  bona  fide  owner  or 
bolder  of  tbe  note.  The  court  said :  "The  maker, 
who  wishes  to  question  the  holder's  right  to  It. 
must  Qrst  show  that  he  has  an  Interest  in  doing 
BO ;  for,  If  he  has  not,  the  question  of  owner- 
ship la  one  with  which  be  has  nothing  to  do. 
That  Interest  may,  and  generally  does,  consist 
in  preservtog  some  equitable  grounds  of  defense, 
oi  whicb  be  apprehends  an  attempt  Is  made  to 
deprive  him,  by  an  assignment  which  Is  not 
bona  fide." 

And  It  was  held  that  the  maker  or  tndorser. 
In  an  action  on  a  note,  in  the  absence  of  any 
equities  existing  against  the  payee,  could  not 
qneatfon  the  title  of  the  holder,  and  that  an  al- 
leged payment  would  not  operate  as  a  discharge 
of  the  defendant  where  be  did  not  show  that 
he  was  an  tndorser  for  the  accommodation  of 
the  party  paying  It.  Ran  v.  Latham,  11  La. 
Ann.  276.  This  was  an  action  by  Indorsee 
■gainst  the  makers,  the  payee,  and  the  indorser 
of  a  note.  The  maker  and  payee  pleaded  that 
the  plaintiff  was  not  the  bona  flde  owner  and 
holder,  and  the  payee  pleaded  that  the  note 
was  the  property  of  K.  Crocker,  and  had  been 
paid  by  defendant's  indorsee  to  the  alleged 
owner. 

Tbe  failure  to  state  any  defense  against  the  al- 
leged owner  preveotcd  the  defendant  from  prov- 
ing that  tbe  plaintiffs  were  not  the  owners  of 
the  notes  sued  upon,  where  the  answer  was  the 
general  issue  and  a  special  plea  that  the  plain- 
tiffs were  not  tbe  owners  ol  the  notes  sued  on. 
peyrouz  t.  Davla,  17  ta.  478.  The  coart  said : 
"The  defendant  must  aver  (which  be  has  not 
done  here)  that  he  has  a  good  defense  against 
the  real  owner ;  otherwise,  whether  tbe  plain- 
tiff Is  the  owner  or  not  Is  a  fact  which  cannot 
■  avail  him." 

And  a  defendant  was  held  to  have  no  right 
to  Inquire  whether  plalntllT,  In  whom  the  legal 
title  appeared  to  be  vested,  was  an  agent  or 
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the  general  denial,  and  the  court  bad  in 
mind  only  the  second  defense  when  it  passed 
upon  the  demurrer. 

It  is  also  contended  by  the  defendants 
that  the  court  erred  in  sustaining  the  de- 
murrer interposed  by  the  plaintifl',  even  aa 
against  the  second  defense.  It  is  not  neces- 
sary to  decide  in  tliis  case  as  to  whether  the 
second  count  in  the  answer  stated  a  defense, 
for  tbe  reason  that  when  the  demurrer  was 
sustained  the  defendants  were  granted  leave 
to  amend,  and  by  taking  leave  to  amend  they 
waived  the  error,  if  any,  in  the  sustaining 
of  the  demurrer.  In  order  to  take  advan- 
tage of  the  ruling  on  a  demurrer  when  it  is 
sustained,  the  party  must  stand  upon  his 
pleading  held  to  be  defective,  and  not 
amend.    While  there  are  cases  the  other 

real  owner,  imtess,  by  a  fictitious  assignment. 
It  was  attempted  to  deprive  him  ot  snbstantlal 

grounds  of  defense  which  he  bad  against  the 
true  owner.  Case  v.  Watson,  21  La.  Ann.  731. 
This  was  an  action  by  a  receiver  of  an  indorsee 
against  tbe  maker  and  Indorser  of  a  note.  Tbe 
answer  was  a  general  denial,  and  a  denial  that 
the  plaintiff  was  a  receiver. 

In  BlUeott  V.  Martin,  6  Md.  S09,  61  Am. 
Dec.  327,  It  was  said  that  courts  of  Justice  will 
never  inquire,  where  the  party  suing  Is  In  pos- 
session of  the  bill,  whether  he  sues  for  himself 
or  as  trustee  for  another,  nor  Into  the  right  of 
possession,  unless  on  an  allegation  of  mala  Met. 

In  an  action  of  assumpsit  by  the  holder 
against  tbe  maker  of  a  note  Indorsed  In  blank, 
the  defense  was  non  aatumvait.  TbU  was  beld 
insufficient  to  raise  the  question  of  plaintiffs 
title.  It  was  held  that  the  possession  of  the 
note  by  plaintiff's  attorney  was  sulficlent  evi- 
dence of  title.  In  the  absence  of  evidence  of  mala 
fides,  and  any  evidence  that  any  other  person 
than  tbe  plalntin:  claimed  title  to  tbe  note. 
Kunkel  T.  Spooner,  0  Md.  462,  66  Am.  Dec. 
332. 

So,  In  Iloey  v.  Sebring,  24  Mich.  232,  9  Am. 
Rep.  122,  whicb  was  an  action  by  tbe  bolder  of 
a  note  payable  to  bearer,  tbe  court  said :  "The 
owner  may  bring  suit,  or  rather  allow  It  to  be 
brought,  iu  tbe  name  of  any  other  person  with 
bis  assent.  And  If  the  plaintiff's  right  of  action, 
whether  us  owner  or  otherwise,  exiated  at  the 
commencement  of  the  suit,  the  ownership  or 
title  can  be  Inquired  into,  only  for  tbe  purpose 
of  letting  in  any  defense  or  set-ofC  the  maker 
would  have  had  as  against  a  former  holder 
<when  transferred  after  maturity  "br  with  no- 
tice), or  for  the  purpose  of  showing  tbat  tbe 
plalntllTs  possession  of  the  note  Is  not  in  good 
faith." 

And,  in  an  action  of  assnmpslt  by  an  indorsee 
against  the  maker  of  a  note,  the  court  said  :  "It 
is  no  defense  to  an  action  on  a  promissory  note 
that  the  property  of  the  note  Is  In  a  third  per- 
son, and  not  in  tbe  plaintiffs.  Unless  the  pos- 
session of  the  note  by  the  plaintiffs  Is  mala  flde, 
and  may  work  some  prejndlce  to  the  defendants, 
tbe  latter  is  not  entitled  to  be  heard  on  tbe  sub- 
ject. Guernsey  v.  Burns,  26  Wend.  411 ;  Hall 
V.  Oird,  7  Hill.  5S7."  Asplnwall  v.  Meyer,  2 
Sandt.  180. 

And  in  a  similar  action  the  conrt  said :  "The 
bolder  of  negotiable  paper  can  maintain  an  ae- 

Digitized  by  GooQle 


616 


Okulhoua  Supreme  Coubt. 


Sept., 


way,  the  great  weight  of  authority  HUp- 
ports  this  doctrine.  Kingman  v.  Pixley,  7 
Oklft.  351,  54  Pac.  494;  Young  v.  Uartin, 
8  Wall.  354,  19  L.  ed.  418;  Zimmerman  v. 
Oaumer,  152  Ind.  552,  53  N.  E.  829 ;  Simp- 
son V.  Texas  Tram  £  Tjumber  Co.  {Tex. 
Civ.  App.)  51  S.  \V.  055;  Chicago  &  A..  It. 
Co.  V.  Pearaont  82  111.  App.  605;  Herman  v. 
Benmngion  A  R.  R.  Co.  71  Vt.  70,  42  Atl. 
072;  Bagely  v.  Hagcly,  fiS  Cal.  348,  8  Pac. 
305;  Vhicago,  C.  C.  d  St.  L.  R.  Co.  v.  Bo- 
garlh,  91  111.  App.  08;  Mitchell  v.  Smith,  74 
Conn.  12.),  4D  Atl.  909;  Anthony  v.  Slay- 
den.  27  Colo.  144,  60  Pac.  830;  Huntington 
V.  Cast,  24  Ind.  App.  501,  56  N.  E.  949;  Kl- 
Hnger  v.  Baltimore,  90  Md.  696,  45  Atl. 
884;  iMviaville  &  A'.  R.  Co.  v.  House,  104 
Teon.  110,  58  S.  W.  836;  Qeiwr  Mfg.  Co.  v. 

tton  on  It  In  bis  own  n&me  without  showing  title 
to  it.  The  court  will  not  Inquire  Into  biB  right 
to  the  paprr,  or  to  maintain  a  suit  on  It,  unless 
circumstances  appear  showing  his  posBesstoo  to 
be  poala  tide."    Dean  t.  Ilewtt,  6  Wend.  267. 

In  Conroy  Warren,  8  Johns.  Gas.  259.  2 
Am.  Dec.  1&6.  and  Manran  v.  Lamb,  7  Cow,  174, 
It  waa  said  that  the  holder  o{  a  note,  check,  or 
bill  payable  to  bearer,  or  a  note  Indorsed  in 
blank,  need  not  prove  a  consideration  unless  It 
Is  claimed  that  his  possession  had  been  obtained 
by  fraud. 

Bo,  In  Pearce  t.  Austin,  4  Wbart.  489,  34  Am. 
Dee.  &23,  which  was  an  action  by  the  holder  of 
a  note  InJorsed  In  blank,  the  court  said :  "Can 
an  agent  bring  a  suit  on  a  promissory  note  In 
hlH  own  name?  This  Is  a  question  which  de- 
pends altogether  on  authority.  A  holder  of  ne- 
gotiable paper  can  maintain  an  action  on  It  In 
his  own  name  without  showing  title  to  It.  The 
court  will  not  Inquire  Into  his  right  to  the 
paper,  or  his  right  to  maintain  a  suit  upon  It, 
unless  circumstances  appear  showing  his  pos- 
session to  be  nulla  Ude." 

The  same  was  held  in  Gaernsey  t.  Bums,  26 
Wvnd.  411.  This  was  sn  action  by  a  holder 
against  the  makers  of  a  note  payable  to  bearer. 
The  defendants  pleaded  non  attumpait,  and 
denied  that  plaintiff  was  the  lawful  bearer  and 
owner  of  said  note.  This  dedalon  was  prior  to 
the  Code  provision  requiring  actions  to  be 
brought  by  the  real  party  In  Interest  Since  this 
provision  the  ccnnmerclal-law  rale  seems  to  have 
been  ignored. 

And  In  an  action  by  an  Indorsee  of  a  bill  the 
court  said  :  "It  was  negotiable  paper,  and  the 
presumption  of  law  Is  that  the  Indorsee  re- 
ceived It  bon&  flde,  in  due  course,  and  for  a  valu- 
able consideration.  To  put  him  to  proof  of  his 
title  the  defendant  must  make  oat  a  prima  facie 
case,  that  the  bill  was  obtained  by  undue  means, 
as  by  fraud,  felony,  or  force,  or  that  It  was 
lost."   Gray  v.  Bank  of  Keotncky,  29  Pa.  885. 

So,  In  Brown  v.  Clark,  14  Pa.  469,  it  was 
said:  "A  slight  examination  of  authority  shows 
It  to  be  an  established  rule  that.  In  an  action 
on  a  negotiable  Instrument,  the  defendant  has 
no  concern  In  the  question  of  actual  ownership, 
except  where  the  defense  turns  upon  points  hi- 
volTlng  the  personal  conduct  of  the  true  owner, 
or  those  who  preceded  him.  In  Oage  v.  Kendall, 
15  Wend.  641,  It  Is  laid  down  that  the  owner 
of  a  note  Indorsed  in  blank  may  All  It  ap  with 
what  name  be  pleases,  and  the  parson  whew 
name  Is  so  Inserted  Is  deemed,  on  rscord,  tlie 
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Krogman,  111  Iowa,  503,  82  N.  W.  938; 
Phenix  Ins.  Co.  v.  Belt  R.  Co.  182  111.  33. 
54  N.  E.  1046;  Brown  v.  J.  I.  Case  PUno 
Works,  9  Kan.  App.  685,  60  Pac.  601 ;  Sohei- 
ber  V.  United  States  Teleph.  Co.  153  Ind. 
609,  55  N.  E.  742. 

Jlut  it  is  argued  that  in  this  case  the  de- 
fendants did  not  plead  over,  and  therefore 
they  are  in  a  poitition  to  urge  as  error  the 
sustaining  of  the  demurrer.  This  position 
cannot  be  sustained.  It  is  true  that  nearly 
all  of  the  cast's  state  that  by  pleading  over 
after  a  demurrer  has  been  sustained  a  party 
waives  the  error,  if  any  has  been  committed 
by  the  court  in  such  ruling.  The  rule  not 
only  applies  where  the  party  actually  pleads 
over,  but  alao  where  he  takes  leave  to  plead 
over  after  a  demurrer  has  been  sustained  to 

legal  owner,  for  all  the  purposes  of  actlMi.  Our 
own  cases  accord  with  this  doctrine." 

And  a  plea  was  held  InsulBclent  which  con- 
tained no  averment  to  the  effect  that  the  note 
In  qaesti<m  was  obtained  by  fraud,  theft,  dnren, 
or  other  nadne  means,  nor  any  other  tacts  wlildi 
would  devolve  upon  the  plaintiff  the  burden  of 
proving  that  It  was  a  bona  flde  holder  of  the 
note  In  question  for  value.  Third  Nat.  Bank  v. 
Angell,  18  R.  I.  1,  20  Atl.  500.  In  this  case 
the  action  was  brought  against  stockholders  up- 
on a  Judgment  against  the  corporation.  The 
defendant  pleaded  that  the  plaintiff,  at  tbs 
time  of  the  commencement  of  the  action  on  the 
note  on  which  the  Judgment  was  had,  was  not 
a  bona  flde  holder  for  value. 

And  the  Hame  was  held  In  UomCord  t. 
Weaver,  18  R.  I.  801.  31  AtL  1,  where  the 
answer  did  not  plead  that  plaintiff's  possesslwi 
was  mata  flde,  but  pleaded  that  the  note  was 
the  property'  of  one  Maria  8.  Saunders,  and 
that  the  plaintiff  had  no  Interest  In  the  note, 
having  received  It  after  maturity  for  collection 
for  Maria  S.  Saunders.  In  this  case  the  court 
said :  'I'be  plaintiff  demurs  to  the  plea.  The 
question  thus  presented  for  decision  la  whether 
the  plaintiff  is  entitled,  in  the  circumstances 
stated  In  the  plea,  to  sue  upon  the  note.  We 
think  be  la.  .  .  .  Anywe  in  possession  of 
a  note  Indorsed  In  blank  is  prima  tede  the 
holder,  and  may  sue  upon  It  nntll  his  right  Is 
disproved.  It  Is  no  defense  to  an  action  on  snch 
paper  that  the  property  In  It  Is  In  another,  and 
not  In  tfac  plaintiff." 

And  In  an  action  on  a  note  payable  to  bearer, 
the  court  aald:  "It  Is  very  clear  law  that  a  suit 
may  be  brought  in  the  name  of  a  person  having 
no  Interest  In  the  note,  for  the  benefit,  and  by 
the  direction,  of  the  owner.  It  is  not  material 
to  the  defendant  whether  the  plaintiff  sues  in 
bis  own  right,  or  for  the  use  of  another.  Hb 
contract  obliges  him  to  pay  to  any  person  who, 
by  possession  of  the  note,  fnlfils  the  description 
of  bearer,  unless  he  acquired  the  possession 
fraudulent  means."  O'Brien  t.  Sauls.  2  Rich, 
li.  ■t32. 

So,  hi  an  actl(»  of  assumpsit  against  the 
maker  of  notes  payable  to  a  named  payee,  or 
bearer.  It  was  held  "that  It  was  not  necessary, 
to  entitle  the  plaintiff  to  recover,  that  he  should 
have  proved  his  having  given  a  valuable  eoo- 
Hldcratlon  for  them  ;  unless  It  had  appeared  that 
they  had  been  lost  by  the  real  owner,  or  atolen, 
or  otherwise  forcibly  or  fraudnlentlj  obtahied 
from  him ;  or.  In  short,  that  the>pl>inttff'*  pos- 
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his  pleading.  It  is  the  intention  of  tbe 
party,  as  indicated  by  his  acta  at  the  time, 
whidi  fixes  his  stnnding  in  court.  By  tak- 
ing leave  to  amend,  he  thereby  indicates  his 
intention  to  abandon  his  former  position 
and  to  draft  his  pleading  upon  a  different 
theory,  or  to  state  his  cause  of  action  in 
difTerent  language.  By  taking  leave  to 
amend,  he  admits  the  insufficiency  of  the 
pleading,  and  he  is  bound  by  his  ovm  con- 
duct, and  cannot  afterwards  take  advantage 
of  it  Any  other  rule  would  permit  delays 
imder  the  guise  of  a  desire  to  submit  to  the 
ruling  of  the  court  and  amend,  when  in  fact 
the  party  had  no  intention  of  amending. 
Courts  everywhere  insist  upon  such  rules  of 
practice  and  conduct  of  parties  litigant  as 
will  promote  juatieej  and  Buoh  as  will  not 

HMlon  was  not  bona  flde."  Jackson  t.  Heath, 
1  Ball.  L.  355. 

Texas  act  January  25.  1840  (Sayles's  CIt. 
Stat.  art.  20S),  provides  that  en  assignee  of  a 
negotiable  instrument  may  maintain  any  action 
in  bis  own  name  which  the  original  obligee  or 
payee  may  have  broufbt.  It  amtears  that  there 
Is  no  Code  proTlslon  In  thli  state  requiring  an 
action  to  be  brought  by  the  real  party  In  Inter- 
est, although  the  phrase  "real  party  In  interest" 
is  used  in  a  recent  case.  The  commercial-law 
mle  requiring  the  defendant  to  set  up  an  equity 
against  the  alleged  owner,  In  answers  denying 
the  ownership  by  plaintiff  of  the  note  sued  on, 
Is  the  mle  In  this  state. 

In  sn  action  by  an  Indorsee  against  the  ac- 
ceptors of  a  bill  of  exchange,  the  answer  was 
a  general  denial,  a  denial  that  plaintiff  was  the 
owner,  and  an  allegation  that  the  salt  was  a 
frandiilent  scheme  with  the  drawers,  who  were 
the  owners,  to  defeat  a  good  defense  set  out  Id 
the  answer.  It  was  held  that  the  Indorsement 
was  not  in  Isxae,  but  that  the  answer  was  suffi- 
cient to  allow  the  defendants  to  prove  that 
plaintiff  was  not  a  bona  fide  holder  without  no- 
tice, and  to  prove  their  defense  against  the  al- 
leged owners.  Rlsehe  v.  Planter's  Nat.  Bank, 
84  Tex.  418,  19  B.  W.  610.  This  case  notices 
tbe  rote  in  MsBsachusetts,  to  the  effect  that  s 
denial  of  ownership  does  not  put  In  Issue  the 
legal  title,  and  the  rule  In  New  York,  that, 
nnder  the  "party  in  interest"  statnte.  It  is  not 
necessary  to  set  up  a  defense  against  the  alleged 
owner,  and  says:  "In  the  case  before  us  It  la 
not  important  to  Inquire  which  of  these  cases 
states  the  correct  rule :  for  we  are  of  opinion 
that  the  answer,  to  which  exceptions  were  sus- 
tained, does  deny  that  plaintiff  had  the  bene- 
ficial Interest  In  the  paper,  while  conceding 
that  It  holds  the  legal  title,  for  the  answer  does 
not  controvert  the  fact  that  the  paper  was  in- 
dorsed In  blank  by  Blackmnr  ft  Company,  noi- 
that  It  was  delivered  to  plaintiff  by  them  :  but 
it  doea  In  effect  allege  that  this  was  done  for  a 
fraudulent  purpose.  If  this  be  so,  we  see  no 
good  reason  for  sustaining  the  exceptions  to  the 
entire  answer  which  set  up  a  good  defense 
against  the  drawers,  who,  according  to  the  an- 
swer, were  the  real  partlM  in  Interest." 

In  an  action  by  an  Indorsee  against  tho  mak- 
ers an']  Indorrer  of  a  note,  the  answer  was  a 
general  denlnl,  accord  and  satisfaction,  that 
pbtlntlX  was  not  the  owner  nor  tbe  r^tfnl 
holder  of  the  note,  and  that  It  passed  to  the 
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encourage  or  countenance  deception.  The 
attorney  is  supposed  to  know  the  law  of  his 
case  equally  as  well  as  the  court,  and  inas- 
much as  the  statute,  with  the  permission  of 
the  court,  allows  a  party,  at  his  own  elec- 
tion, to  amend  or  stand  on  his  pleading,  it 
is  only  fair  that  he  should  make  his  elec- 
tion, and  then  be  bound  by  it;  and,  if  he 
elect  to  amend,  he  cannot  afterwarcbi,  aim- 
ply  because  his  own  views  of  the  law  may 
have  clianged,  or  further  investigation  con- 
vinced him  that  his  former  position  was 
correct,  urge  error  in  a  ruling  which  he  had 
accepted  as  the  law.  When  he  elects  to 
amend  he  abandons,  not  necessarily  his.  view 
of  the  law  as  urged  against  the  demurrer, 
but  that  particular  pleading,  and  it  is  jtist 
the  same  as  though  it  had  uercr  been  filed ; 

assignee  of  the  payee  for  the  benefit  of  credit- 
ors. This  was  held  Insufficient.  Brown  v. 
Chenoworth,  51  Tez.  409.  In  tbla  case  the 
court  said :  "It  has  been  repeatedly  decided  by 
this  court  that  the  apparent  legal  owner  of  a 
negotiable  note  may  maintain  a  suit  on  the 
same,  and  that  the  mere  naked  fact  that  he  Is 
not  Uie  real  owner  would  not  be  matter  of  de- 
fense, either  tn  bar  or  In  abatement ;  but  that 
the  defendant  must  allege  and  prove  some  mat- 
ter of  defense  against  tbe  beneficial  owner ;" 
citing  McMillan  v.  Croft,  2  Tex.  397;  Thomp- 
son V.  Cartwrlght,  1  Tex.  87.  66  Am.  Dec.  93 ; 
Butler  V.  Robertson,  11  Tex.  143 ;  Andrews  v. 
Hoxle.  5  Tex.  183;  Jackson  v.  BlUott,  49 
Tex.  69. 

So,  where  no  defense  against  the  alleged  own- 
er was  set  out,  the  answer  was  held  InsufBclent. 
Fowler  V.  Willis,  4  Tex.  46.  This  was  an  an- 
swer by  the  maker  of  a  note  alleging  that  a 
third  person  was  the  legal  and  equitable  owner 
of  the  same,  and  that  It  was  fraudulently  trans- 
ferred to  plaintiff  (an  Indorsee)  in  order  to  de- 
teat  a  defense,  of  which  the  plaintiff  had  full 
notice. 

In  Thompson  v.  Cartwrlght,  1  Tex.  87,  66  Am. 
Dec.  95,  which  was  an  action  by  the  payee,  the 
commercial-law  rule  was  adopted.  The  court 
said :  "The  inquiry  whether  there  was  an  equi- 
table owner,  aside  from  or  behind  the  legal 
ownership,  was  not  essential  to  the  rights  of 
tbe  defendant,  unless  there  was  matter  of  de- 
tense  growing  up  between  blm  and  such  equita- 
ble owner." 

And  In  McMillan  v.  Croft,  2  Tex.  397,  which 
was  an  action  by  the  payee,  tbe  answer  was  a 
general  dental  and  a  denial  of  the  Interest  of 
the  plaintiff  in  the  note,  and  an  allegation  that 
he  had  availed  hbnself  of  the  bankrupt  law, 
and  that  the  note  thereby  became  the  property 
of  his  assignee.  It  was  held  that  the  plaintiff 
was  the  proper  person  to  maintain  the  action, 
whoever  might  have  been  the  beneficial  or  equi- 
table owner  of  the  note ;  approving  Thompson 
v.  Cartwrlght,  1  Tex.  87,  60  Am.  Dec.  96,  say- 
ing: "Unless  there  was  some  matter  of  defense 
sulMlstmg  between  himself  and  soch  equitable 
owner,  of  which,  In  the  present  case,  there  was 
no  pretense." 

But  In  m  action  by  a  holder  agalnRt  on  ac- 
commodation mak^r  of  n  note,  a  defeuse  that 
the  note  uas  given  for  usuriouB  loan,  that  the 
payee  was  still  the  real  owner,  and  that  tbe 
indorsement  to  plaintiff  was  madft^to  prerott 
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and  a  party  who  expresaly  abandona  a 
pleading  cannot  at  hin  own  election,  without 
permission  of  the  court,  urge  it  as  an  eust- 
ing  pleading  in  the  case.  These  views  are 
supported  by  the  authorities,  as  will  be  seen 
from  a  few  cases  fr(Hn  which  we  will  quote: 
Brown  v.  J.  i.  Case  Plow  Works,  9  Kan. 
App.  686,  59  Pac.  601:  "Error,  if  any,  in 
sustaining  a  demurrer  to  an  amended  an- 
swer, is  waived  hy  filing  a  second  amended 
answer."  Pheniw  Ins.  Co.  v.  Belt  R.  Co. 
182  111.  33,  64  N.  E.  1046:  Where  a  party 
desires  a  review  on  an  appeal  of  a  ruling  on 
a  demurrer,  he  must  abide  by  the  demurrer. 
Anthony  v.  Slayden,  27  Colo.  144,  60  Pac. 
826:  "Another  point  appellant  makes  is 
that  the  order  overruling  the  demurrer  to 
the  first  amended  complaint  is  now  open  to 

a  defeose,  was  held  sufflcient.  Rice  t.  Abeles, 
1  W.  N.  C.  38. 

So,  It  was  held  that  the  defendant  could  not 
Question  the  title  ot  the  plaintiff,  nnless  It  was 
necessary  lor  the  purpose  of  his  defense.  Vamer 
V.  Lamar,  9  Ga.  689.  In  this  case  the  maker 
pleaded  that  the  plaintiff,  an  Indorsee,  was  not 
the  true  owner  of  the  note,  bat  that  the  same 
was  the  property  of  a'  prior  Indoraer  (a  de~ 
fendant),  and  had  been  ladorsed  to  the  plaintiff 
to  avoid  a  plea  of  set-off.  But  bavins  with- 
drawn his  plea  of  set-off,  he  stood  before  the 
conrt  without  any  legal  defense  whatever. 

Asd  an  answer  presenting  no  eqaltable  de- 
fenee  against  the  alleged  owner  was  held  to  pre- 
sent uo  iBHue.  Field  v.  TborntoD,  1  Ge.  306. 
This  answer  pleaded  the  general  Issue,  and  that 
the  note  was  the  prt^ertr  of  a  corporation 
which  was  Insolvent,  and  which  had  fraadn- 
lently  used  the  name  of  the  plaintiff,  who  was  an 
Indorsee,  Instead  of  Its  own,  to  prevent  set-off. 
Tbis  was  un  the  ground  that  ttae  title  of  the 
plaintiff,  as  the  holder  of  negotiable  paper, 
coQld  not  be  questioned,  nnless  Justice  to  the 
d^endant  made  It  necesssrj,  and  that,  as  no 
set-off  or  any  other  defense  was  filed  by  the  de- 
fendant against  the  alleged  owner.  It  was  cot  a 
good  answer.  The  answer  admitted  a  delivery 
to  plaintiff  by  the  corporation ;  but  the  effect 
of  tbls  admlsGlon  was  not  discussed. 

And  the  same  was  held  in  an  action  brought 
for  the  nae  of  another,  who  was  alleged  to  be 
the  assignee  of  the  bank  In  wbleb  were  notes 
payable  "to  the  order  of  A.  B.  Davis,  Cashier." 
One  plea  alleged  that  the  bank  never  assigned 
Bald  notes  to  the  plaintiff,  and  another  plea  was 
the  general  Issue.  It  was  held  on  the  Issues 
ipsde  that  It  did  not  appear  necessary  for  the 
defense  that  the  question  of  the  plaintiff's  title 
should  be  Inquired  Into.  Hall  v.  Carey,  5  Oa. 
289.  In  tbIs  case  the  court  said:  "We  held 
In  Field  V.  Thornton.  1  Oa.  306,  that  the  ques- 
tion of  title  In  negotiable  paper  Is  one  which  a 
defendant  will  not  be  permitted  to  raise,  unless 
U  Is  made  to  appear  tbat  It  la  necessary  for  the 
parposes  of  bis  defense." 

And  in  NIsbet  v.  Lawson.  1  Ga.  275,  the  court 
said :  "We  shall  hold  that  the  agent  ot  a  nego- 
tiable note,  payable  to  bearer  or  Indorsed  In 
blank,  may  sue  thereon,  In  his  own  name,  as  may 
all  otbers  who  are  In  possession  of  such  paper, — 
possession  being  presumptive  evidence  of  title ; 
and  that  the  right  of  the  plaintiff  can  cmly  be 
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re\-iew.  While  conceding  the  general  rule 
to  be  thut  a  party  waives  a  ruling  sustain- 
ing a  demurrer  to  his  pleading,  when  he 
pleads  over  or  amends,  yet  he  says  this  has 
no  application  here,  for  he  was  not  allowed 
to  file  a  second  amended  complaint,  and 
therefwe  got  no  benefit  from  his  election. 
This  reasoning  is  specious,  *but  not  sound. 
Indeed,  unless  we  treat  the  tendering  of  the 
second  amended  complaint  as  an  application 
for  leave  to  amend,  or  as  the  act  of  pre- 
senting an  amended  pleading  in  pursuance 
of  previous  leave,  plaintiff  has  no  standing 
at  all,  for  an  order  of  court  is  a  condition 
precedent  of  the  right  to  amend.  By  ten- 
derii^  for  filing  the  second  amended  com- 
plaint, though  it  was  refused,  he  manifest- 
ed au  intention  to  waive  any  error  that 

questioned  when  It  becomes  necessary  for  the 
purposes  of  defense." 

In  Georgia  tbe  rale  under  commercial  law 
has  been  Incorporated  in  the  statute. 

So,  In  an  action  on  a  note  executed  by  tbe 
defendant,  payable  to  himself  or  order,  and  in- 
dorsed by  blm,  tbe  answer  was  a  general  denial, 
and  also  a  denial  that  plaintiff  was  the  bona  fld« 
holder  of  tbe  note  sued  on.  It  was  held,  under 
Oa.  Civ.  Code,  f  3698,  providing  tbat  tbe  title 
of  the  holder  of  a  note  cannot  be  mqulred  Into 
unless  It  Is  necessary  for  tbe  protection  of  the 
defendant,  or  to  let  in  tbe  defense  which  be 
seeks  to  make,  tbat  the  answer  stated  no  de- 
fense, and  the  defendant  would  not  be  beard  to 
allege  that  plaintiff  was  not  the  bona  Qde  holder. 
Johnson  T.  Cobb,  lOO  Ga.  139,  28  S.  E.  72. 

So,  tat  Greer  v.  Woolfolk.  60  Ga.  623.  wbleb 
was  a  distress  warrant  on  a  rent  note  payable 
to  bearer.  It  was  held  that  the  defendant  bad 
no  right  to  question  tbe  plaintiff's  title,  unless 
It  wab  shown  that  It  was  necessary  for  his  de- 
fense, under  Oa.  Code,  |  2789. 

In  an  action  by  the  bolder  against  the  maker 
of  a  note  payable  to  bearer,  the  defendant  plead- 
ed the  general  lesae,  and  tbat  the  note  was 
without  conslderatltm.  The  court  held  that,  as 
the  note  was  payable  to  bearer.  It  was  Imma- 
terial to  tbe  defendant  to  Inquire  into  plaintiff's 
title  to  the  note.  Hambrlght  v.  Stover,  31  Ga. 
300. 

So,  In  Mayer  v.  Thomas,  97  Ga.  772,  25  S.  H, 
761,  which  W8fl  an  action  by  a  receiver  for  the 
use  of  a  bank,  on  a  note  payable  to  the  bank 
cashier,  a  plea  admitting  that  tbe  note  wss 
part  of  tbe  assets  of  tbe  bank,  but  denying  that 
tbe  plaintiff  was  the  owner  and  holder,  was 
stricken  out  on  demurrer,  no  defense  being  as- 
serted against  the  nnte,  under  Ga.  Code,  I  2789 
(3698),  supra. 

And  in  Atkins  v.  Cobb,  66  Ga.  86,  which  was 
an  action  by  Indorsees  against  the  acceptors  on 
a  bill,  the  pleadings  were  not  given,  hot  the 
court  held  that  "the  title  of  the  bolder  of  ne- 
fjotlable  paper  cannot  be  Inquired  Into  farther 
than  Is  necessary  for  the  protection  of  tbe  de- 
fendant, or  to  let  In  tbe  defense  which  he  seeks 
to  make." 

Under  the  law  merchant  tbe  Indorsee  of  a 
note,  or  tbe  holder  of  a  note  payable  to  a  payee 
"or  bearer,"  Is  entitled  to  maintain  an  action 
thereon  ;  and  In  a  number  of  cases  It  la  held 
that  It  Is  no  defense  to  deny  bis  ownership  of 
the  same ;  and  this  Is  held  without  discussing 
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may  liave  been  committed  hy  the  court  in 
suBtaining  the  demurrer  to  the  first  amend- 
ed complaint,  and  waived  the  right  to  as- 
sign  error  thereto,  just  as  clearly  as  thotigh 
be  had  succeeded  in  procuring  an  order  let 
its  tiling,  and  afterwards  the  court  had 
stricken  it  from  the  files  or  sustained  a  de- 
murrer to  it.  *  It  ia  not  true,  as  claimed, 
Uiat  plaintiff  was  cut  off  of  a  right  to 
amend.  The  court  did  not  decide  that  some 
kind  of  an  amendment  might  not  be  made, 
hut  only  that  the  second  amended  complaint 
tendered  wa^  not  proper;  and  when  a  party 
can  assign  error  either  to  a  ruling  refusing 
leave  to  file,  or  striking  from  the  flies  an 
amended  plcKiding,  he  may  not  also  assign 
error  to  a  previous  ruling  sustaining  a  de- 
murrer to  an  earlier  j^eading  which  the 

the  rule  that  In  sucb  caaes  a  defense  against 
the  alleged  owner  sbould  be  pleaded. 

In  Fairfield  v.  Adams,  16  Pick.  381.  whleb  was 
an  action  by  tbe  iDdorsee  against  Uie  acceptor 
of  a  draft  indorsed  In  blank  b;  the  payee.  It  was 
held  that  It  waa  no  ground  of  defense  that  the 
beneficial  InterMt  was  In  another,  or  that  tbe 
plaintiff  when  he  recovers  will  be  bound  to  ac- 
count for  the  proceeds  to  another. 

In  Way  v.  Richardson,  3  Gray,  412,  63  Am. 
Dec  7Q0,  tbe  answer  waa  that  the  indoraer  of 
the  note  was  tbe  owner,  and  tbat  tbe  suit  was 
prosecuted  for  bis  benefit,  and  that,  if  the  plain- 
tiff waa  tbe  owner,  he  acquired  It  overdue,  with- 
out consideration,  and  with  knowledge  that  It 
bad  been  paid.  The  court  said  :  "It  waa  not  com- 
petent for  the  defendant  to  deny  tbat  the  plain- 
tiff was  tbe  owner  and  holder  of  the  note,  with- 
out traversing  the  signature  or  tbe  indorsement^ 
or  the  delivery  of  the  note,  which  be  did  not 
offer  to  do."  The  only  Issue  made  by  this  an- 
swer was  that  plaintiff  was  not  a  bona  Bde  pur- 
chaser for  value  before  maturity,  and  bts  title 
to  the  note  was  not  put  in  issue. 

And,  In  an  action  by  the  holder  of  a  note 
payable  to  a  named  person,  or  bearer,  the  an- 
swer denied  that  plaintiff  was  the  owner  and 
bearer,  and  alleged  that  It  was  the  property  of 
tbe  payee,  and  tiled  a  set-off.  The  court  said 
that,  by  giving  a  note  payable  to  bearer  at  a 
future  day,  wblch  Is  strictly  a  negotiable  note, 
tbo  defendant  agreed  to  pay  the  amoont  to  any 
person  to  whom  It  might  be  transferred,  before 
the  da;  of  payment,  without  any  offset.  Pettee 
T.  Prout.  3  Gray,  602,  63  Am.  Dec.  778. 

And  In  PeaslPe  v.  McLoon,  16  Gray,  488, 
which  waa  an  action  by  the  holder  against  the 
maker  of  a  note  Indorsed  In  blank,  the  answer 
put  In  Issue  tbe  Indorsement.  Thp  plaintiff  hav- 
ing tbe  legal  title  and  suing  for  tbe  real  owner. 
It  was  held  tbat  be  could  maintain  tbe  action 
^thongb  the  note  belonged  to  the  Indorser. 

In  Towne  v.  Wason,  128  Mass.  517,  which 
was  an  action  by  a  holder  on  a  note  made  by 
defendant  payable  to  hie  own  order  and  in- 
dorsed bj  him,  where  It  was  held  that  the  plain- 
tiff, although  In  possession  of  tbe  note,  had  no 
Interest  In  It,  and  was  prosecuting  the  action 
against  the  objection  of  the  person  beneficially 
Interested,  the  court  said :  "It  Is  agreed  that 
tbe  actual  manual  possession  of  a  promissory 
note  payable  to  bearer,  or  Indorsed  In  blank, 
gives  to  tbe  bolder  prima  fade  a  right  to  sue 
upon  it ;  and  there  does  not  seem  to  be  any  con- 
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amended  one  was  intended  to  supplant.  It 
would  be  manifestly  unfair  to  permit  this  to 
be  done."  And  again  on  page  164,  27  Colo,, 
and  page  829,  60  Fac,  on  rehearing  of  the 
same  case,  it  is  said  in  a  per  owiam  opin- 
ion: "We  said  distinctly  in  the  former 
opinion  that  plaintiff  was  not  in  a  position 
to  question  the  rolii^  of  the  trial  court 
in  sustaining  demurrers  to  either  of  his 
first  two  pleadings,  for  the  reason  that  by 
the  filing  of  the  first  amended  pleading  he 
is  conclusively  deemed  to  have  waived  error, 
if  liny  there  was,  in  the  order  of  the  court 
sustaining  the  demurrer  to  the  original 
complaint;  and  when  be  elected  to  file  a 
second  amended  complaint,  when  the  court 
sustained  a  demurrer  to  the  first  amended 
complaint,  he  likewise  ahandoned  the  latter 

trovei-sy  between  the  parties  upon  the  question 
whether  tbe  lawful  possession  gives  to  the  party 
holding  It  absolutely  the  right  to  sue  upon  It 
without  regard  to  tbe  holder's  title  to,  or  inter- 
est in.  the  note."  Tbe  pleadings  are  not  given. 

In  Wheeler  v.  Johnson,  d7  Mass.  39,  It  was 
held :  "I'he  maker  of  a  note  payable  to  bearer 
cannot  defeat  an  action  thereon  brought  In  tbe 
name  of  one  who  bad  possession  of  tbe  note  at 
the  commencement  of  tbe  salt,  and  has  con- 
tinued to  hold  It  ever  since,  by  showing  that 
a  third  party  was  the  real  owner  of  tbe  note, 
when  It  appears  tbat  aneb  third  party  has  never 
objected  to  the  possession  of  tbe  plaintiff  and 
the  suit  brought  by  him.  but  bas  expressly  con- 
sented to  and  ratified  such  possen^on  and  the 
prosecution  of  the  action." 

In  Beekman  v.  Wilson,  9  Uet.  434,  the  court 
said :  "It  Is  no  sufficient  objection  to  maintain- 
ing tbis  action,  tbat  tbe  plaintiff  on  the  record 
Is  not  the  partr  beneflclalty  Interested,  and,  as 
such,  entitled  to  retain  the  avails  of  tbe  Jadg- 
ment  for  his  personal  benefit.  That  privity  of 
contract,  which  is  required  In  tbe  action  of  as- 
sumpsit. Is  sufficiently  shown  In  tbe  case  of  a 
negotiable  note  payable  to  tbe  order  of  the 
promlRee  and  indorsed  by  blm  In  blank,  when 
an  action  Is  Instituted  In  the  name  of  tbe  holder 
of  such  note,  who  came  Into  the  poaseBSion  of 
It  with  the  assent  of  the  party  In  interest,  and 
tbe  suit  la  really  prosecuted  for  the  benefit  of 
such  party,  and  without  any  objections  inter- 
posed by  him.  In  sneb  cases  tbe  maker  of  tbe 
note  cannot  object  merely  to  the  want  of  Inter- 
est, or  pi-ivlty  of  action  on  tbe  part  of  the 
plaintiff." 

In  an  action  of  contract  by  an  Indorsee 
against  the  maker  of  a  note,  the  answer  was 
not  given ;  but  It  was  held  that  "It  Is  no  ground 
of  defense  that  tbe  plaintiff  has  no  beneflclal 
Interest  In  the  note  sued  on,  and  will  be  bound 
to  account  to  the  real  owner  for  tbe  proceeds  of 
any  Judgment  recovered  on  It."  The  court  said 
that  tbe  assumption  tbat  an  action  could  not  be 
maintained  unless  the  plaintiff  was  beneficially 
Interested  In  tbe  note  was  unsound.  Spofford  v. 
Norton,  126  Mass.  533. 

And  In  National  Pemberton  Bank  v.  Porter, 
125  Mass.  333,  28  Am.  Bep.  235,  which  was 
an  action  by  an  Indorsee  against  the  maker  of 
a  note,  speaking  of  the  defense  tbat  plaintiff 
had  no  authority  to  buy  the  note,  and  that  sucb 
pnrcbuse  was  ultra  vfres,  the  coort  said ;  "In 
tbIs  commonwealth,  It  Is  not  necessary  that  the 
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pleading.  We  also  said,  and  repeat,  that 
when  plaintiff  tendered  for  filing,  or  filed, 
hi?  second  amended  complaint,  all  former 
pleadings  were  as  if  they  had  not  heen  filed, 
save  only  for  the  purposes  of  comparison, 
and  we  held  that  our  examination  of  the 
former  pleadings  was  made  solely  for  the 
purpose  of  enabling  us  to  determine  wheth- 
er the  second  amended  complaint  tendered 
for  filing  was  proper  in  this  action,"  And 
in  Wiokham  v.  Hyde  Park  Bldg.  &  L.  Asso. 
80  111.  App.  523,  it  is  held  that  taking 
leave  to  file  an  additional  plea,  without 
electing  to  stand  by  the  plea  to  which  a  de- 
murrer was  sustained,  is  a  waiver  of  all 
right  of  e.Tception  to  a  ruling  erf  the  court 
on  the  demurrer. 

The  appellants,  however,  cmtend  that,  at 


Skpt., 

the  time  of  the  sustaining  of  the  demurrer 
to  the  second  count  or  defense,  they  did  not 
take  leave  to  amend,  but  refused  to  plead 
further.  This  may  be  true,  but  the  tran- 
script presented,  when  aided  by  the  legal 
presumptions,  refutes  this  contention.  The 
language  of  the  journal  entry  of  the  court 
is  as  follows:  "It  is  therefore  by  the  court 
ordered  that  the  said  demurrer  of  the  plain- 
tiff to  the  answer  of  the  defendants  be,  and 
the  same  is  hereby,  sustained,  and  defend- 
ants are  given  until  November  1,  1899,  in 
which  to  file  an  amended  answer."  The  de- 
fendants were  present  by  attorney,  and,  if 
they  desired  to  stand  upon  the  answer,  it 
was  tlie  duty  of  counsel  to  see  that  the  rec- 
ord of  judgment  so  stated.  The  record  re- 
cites that  the  defendants  were  given  until 
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plaintiff  In  a  suit  on  a  promlssor;  note  shall 
have  the  legal  title  or  beneficial  Interest  In  the 
note,  or,  Indeed,  tliat  he  shall  have  any  title  or 
Interest  In  It."  The  court  further  said :  "To 
Illustrate  further  the  fact  that  It  Is  not  neces- 
sary tiiat  the  plaintiff  bank  be  the  owner  of  the 
note  Id  order  that  an  action  may  be  main- 
tained upon  It,  suppose  that  this  note  had  been 
discounted  In  the  ordlnarj  course  of  buslnesa, 
and  the  bank  had  filled  the  blank  Indorsement, 
aa  at  any  time  It  had  authority  to  do,  and  as 
before  Judgment  Is  entered  It  Is  proper  to  do, 
vrrlting  over  the  Indorser's  name  the  words. 
'Fay  the  within  to  the  National  Pemberton 
Bank,'  and,  under  Its  authority  to  nesottate 
the  note,  had  transferred  It,  without  indorse- 
ment, for  Its  full  value,  to  a  third  party.  Such 
third  party  conid  maintain  an  action  npon  It  In 
the  name  of  the  present  plaintiff.  althouKh  the 
present  plaintiff  has  no  Interest  In  It.  Suppose, 
for  the  sake'of  arfument,  that  the  plaintiff  Is 
not  the  bona  tide  holder  of  the  note,  within  the 
meaolns  of  that  phrase  when  used  In  law  In 
relation  to  the  bolder  of  a  negotiable  promissory 
note,  what  wonld  be  the  result  of  such  admls- 
afonf  Simply  this,  that  any  defense  might  be 
made  to  the  note  which  could  be  made  between 
any  of  the  parties  to  It,  as  between  one  another  ; 
nothing  more." 

In  Iiohman  v.  Cass  County  Bank,  87  III.  616. 
which  was  an  action  by  an  indorsee,  where  the 
pleadings  were  oral.  It  was  held  that  It  was  no 
defense  to  show  that  another  party  bad  an 
Interest  In  the  proceeds  (rf  the  recovery,  as  the 
salt  was  properly  broaght  by  the  party  holding 
the  legal  Utie. 

1>.  Dtnial  of  legal  mie. 

1.  Omeral  i$aue. 

la  some  states  a  plea  In  the  nature  of  a  gen- 
eral Issue  Is  allowed,  and  such  a  plea  is  pro- 
vided for  by  the  statute  In  Michigan  and  Illinois. 
In  the  Code  states  a  general  denial  has  taken 
the  place  of  tbis  plea.  In  Tennessee  the  plea 
la  imufllcient  In  an  action  of  assumpsit,  the 
plea  there  being  non  OBsiffnovit,  If  the  Indorse- 
ment Is  denied.  Usually  where  the  plea  of  gen- 
eral Issue  Is  allowed  It  puts  In  Issue  the  legal 
title  of  plaintiff,  and  some  cases  hold  that  the 
defendant  may  show  that  the  possession  by 
plaintiff  was  obtained  by  unfair  means. 

In  Lake  v.  Hastings.  24  Miss.  490.  which  was 
an  action  by  the  payee  on  a  note  Indorsed  to 
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Reading  &  Peek,  who  had  indorsed  it  In  blank, 
the  defendant  pleaded  the  general  Issue,  and 
proved  that  plaintiff  bad  no  Interest  In  the  note 
and  claimed  no  ownership  or  control  of  It,  and 
that  It  had  not  been  In  his  possession  since  the 
Orst  Indoi'sement.  The  eourt  said :  "In  a  pro- 
ceeding began  at  law.  this  court  can  only  re- 
gard the  legal  title,  and.  If  that  Is  not  In  the 
party  who  brought  the  suit,  the  action  cannot 
be  maintained.  We  are  also  of  opinion  that  the 
defendant  has  a  right  to  show  that  Hastings  had 
no  Interest,  and  bad  not  the  legal  title  In  hln 
under  the  general  lasae.  By  pleading  the  gen- 
eral Issue  he  only  admitted,  ander  our  stat- 
utes, that  be  had  executed  the  promissory  note 
sued  on,  and  that  the  plaintiff  was  payee  (In 
which  character  be  sued),  but  he  did  not  thereby 
admit  that  he  owed  the  money  to  the  plaintiff, 
or  that  the  legal  title  was  In  bim  when  the  salt 
was  brought," 

In  the  Mississippi  cases,  there  is  an  amblgalty 
In  some  of  the  terms  used,  which  would  indi- 
cate, under  the  plea  of  general  Issue,  that  the 
equitable  title  was  In  Issoe  as  well  as  the  legal 
title.  The  cases  probably  used  the  word  "In- 
terest" Inadvertently,  because  tbey  did  not  dis- 
cuss that  question,  and  a  review  of  the  cases  li 
found  in  the  case  of  Anderson  v.  Leland.  46 
Miss.  280,  which  was  an  action  of  assumpsit  on 
an  account,  and  it  was  held  that  ander  a  plea 
of  non  aatumpait,  not  sworn  to,  evidence  was  ad- 
missible to  show  that  neither  the  nominal  plain- 
tiff, nor  the  usee,  bad  any  "Interest"  In  the  de- 
mand sued  on ;  but  the  discussion  of  the  case 
shows  that  the  court  Intended  to  apply  the  term 
to  legal  title.  The  trouble  In  pleading  In  Miss- 
issippi arose  over  the  application  of  Miss.  Code 
1857,  art.  237,  providing  that  In  no 'case  shall 
it  be  necessary  to  prove  Identity  or  names  of 
persons  or  dMcrlptlon  of  character  which  may 
be  set  forth  in  the  pleadings,  unless  the  same 
shall  be  denied  by  special  verified  plea.  This 
might  mean  that  an  assignee  or  Indorsee  suing 
In  that  character  would  not  have  to  establish 
that  (act,  unless  It  was  denied  by  affldavlt.  The 
point  of  the  case  seems  to  have  been  that  under 
this  statute,  while  the  general  proposition  was 
admitted  that  the  plaintiff  must  have  a  "legal 
right"  to  the  chose  In  action.  It  was  Insisted 
that  the  testimony  showing  a  wont  of  "right" 
could  not  be  submitted  to  the  Jnry  excqit  by  a 
plea  supported  by  amdavlt  denying  the  character 
In  which  the  plaintiff  saed,  saying:  "la  tlie  salt 
at  bar  the  plaintiff  does  not  claim  as  an  'artl> 
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a  certain  day  in  which  to  amend,  and  it  will 
be  concluBively  presumed  (this  proviBitm 
granting  amendment  being  in  the  defend- 
ants' favor) ,  in  the  absence  of  a  showing  in 
the  record  to  the  ccmtrary,  that  it  was  made 
at  their  request. 

In  the  came  of  Clement  v.  Dean,  51  S.  C. 
317,  28  S.  E.  t>42,  the  supreme  court  of 
South  Carolina  said:  "This  is  an  appeal 
from  an  order  suataining  a  dnnurrer  to  the 
complaint  upim  the  ground  that  the  facts 
tlwrein  stated  are  not  sufficient  to  consti- 
tute a  cause  of  action.  The  following  atate- 
'ment  appears  in  the  *caBe;'  'After  argu- 
ment ot  counsel,  the  circuit  judge  announced 
that  he  would  Buatain  the  demurrer,  where- 
up<»i  the  plaintiff  moved  to  be  allowed  to 
amend  his  complaint.  And  after  argument 

flclal  or  ropresentatlve'  personage.  He  sues  in 
bis  'lodlvldual'  rit;ht, — lielaod.  aa  bavUig  the 
legal  title.  Miller  aa  owning  the  beneficial  In- 
terest. The  plea  controverts  the  claim  made 
agatnat  the  defendaat.  ...  So  In  non  aa- 
rumpait,  whether  the  title  counted  upon  be  as 
payee  or  Indorsee,  he  holds  the  afflrmatlve  of 
the  Issue,  and  mint  prove  It.  The  prodnctfon  of 
the  note  Id  evidence  makea  out  the  case  most 
senerally." 

Moore  v.  Anderson,  8  Smedea  ft  M.  32S.  ap- 
pears to  differ  with  Anderson  v.  Leiand,  46 
MlBS.  290,  rapnij  but  Is  reviewed  In  this  case, 
the  court  saying :  "But  when  carefully  asaljrsed 
It  goes  no  farther  than  to  hold  that  the  plea 
and  aflldavlt  shifts  the  burden  of  proof  from 
the  defendant  to  the  plaintiff;  hence  it  was 
said :  'He  was  In  the  condition  he  would  have 
been  It  the  statute  had  not  l>een  passed.'  The 
coart  did  not  sav  that,  under  the  gmeral  Issue 
simply,  the  defendant  was  precluded  from  show- 
ing a  want  of  title  in  the  plaintiff.  If  that  doc- 
trine had  been  announced  It  would  have  been 
In  antagonism  with  several  of  the  decisions.'* 

In  Netterville  v.  Stevens,  2  How.  (Miss.)  642, 
which  was  on  action  by  the  payee  Individually 
on  a  note  given  to  him  as  administrator,  suing 
for  the  nse  of  Stevens  and  Flllett,  the  defense 
was  the  general  Issue,  that  the  payee  never  as- 
signed nor  transferred  said  note  or  any  Interest 
to  the  plataitlffs,  that  plaintiffs  have  no  right, 
title,  or  interest  m  the  note ;  and  that  said  note 
belonged  to  the  estate  of  Hammett,  of  which 
plaintiff  had  been  the  administrator,  but  that 
his  letters  were  revoked.  The  court  said :  "And 
If  the  holder  under  certain  circumstances  will  be 
required  to  show  how  he  came  by  It,  It  seems 
clear  that  the  defendant  may  show  that  the 
plaintiff  holds  It  unfairly,  or  has  no  Interest  In 
it.  Nothing  but  R  fair  and  bona  flde  transfer 
or  purchase  could  devest  the  right  of  the  payee. 
Authorities  are  abundant,  If  they  were  neces- 
sary, to  show  that  the  holder  of  a  note  must 
have  an  interest  in  It,  or,  what  Is  the  same 
thing,  a  right  to  It,  before  he  can  recover." 

In  Moore  v.  Anderson,  8  Smedes  &  M.  321, 
which  was  sn  action  br  the  nominal  plaintiff  for 
the  usee  on  a  bill  single,  alleged  to  be  lost,  the 
defendant  pleaded  under  oath  that  the  usee,  the 
real  plaintiff,  had  no  right,  title,  or  interest  In 
or  to  the  writing  obligatory,  and  pleaded  pay- 
ment. It  was  held,  under  How.  A  H.  (Miss.) 
Stat.  SOS,  I  112,  providing  that  all  pleas  shall 
be  deemed  to  admit  the  parties,  and  the  char- 
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his  honor  signed  the  following  order:  The 
above  cause  baring  been  called  for  trial, 
and  the  complaint  having  been  read,  the  de- 
fendant interposed  an  oral  demurrer  on  the 
sround  that  it  does  not  state  facta  sufficient 
to  constitute  a  cause  of  action.  Ordered, 
tliat  the  demurrer  be  sustained,  and  that 
plaintiff  have  leave  to  amend  the  cranplaint 
upon  payment  of  the  costs  of  this  term.* 
From  this  order  plaintiff  gave  due  notice  of 
his  intention  to  appeal,  on  the  several 
grounds  set  out  in  the  record,  all  of  which 
impute  error  to  the  circuit  judge  in  sustain- 
ing the  demurrer.  There  is  nothing  in  the 
record  to  show  whether  the  plaintiff  has  or 
will  accept  or  decline  the  privilege  granted 
him  to  amend;  and,  in  the  absence  of  any 
such  showing,  we  are  bound  to  aasume  that 

acter  of  the  parties  suing,  unless  the  description 
of  character  be  denied  by  plea,  attested  by  oath, 
that  under  the  Issue  In  this  case  It  was  neces- 
sary for  the  plaintiff  to  prove  that  he  had  an 

Interest  In  the  note  before  he  was  entitled  to 

recover. 

In  on  action  of  assunyralt  by  McKlernan  and 
Anderson  against  the  makers  and  Indorsers  of 
a  note,  the  defendants  filed  a  genwal  Issue,  and 
a  apeclal  plea  stating  for  what  and  to  whom  the 
notes  were  given,  that  they  were  sold  and  trans- 
ferred to  McKienian  alone,  and  that  Anderson 
had  no  interest  whatever  In  them.  It  was  held 
that  the  plea  of  the  defendants  was  bad  aa  It 
amuonted  only  to  the  general  Issne,  and  that 
the  plea  contained  but  a  matter  of  fact,  which, 
at  comtnon  law,  the  pumtlff  was  bound  to  prove 
under  the  general  Issue.  Anderson  v.  Patrick,  7 
Uow.  (Mlfis.)  347. 

The  effKt  of  this  decision  Is  that  the  general 
issue  put  In  issue  the  legal  title.  The  court  said, 
approving  Netterville  v.  Stevens,  2  How.  (Mlse.) 
642 :  "At  common  law  the  plaintiff  was  bound 
to  prove  the  making  of  the  note  and  Indorse- 
meuts  by  proof  ot  the  handwriting,  and  this 
was  prima  facie  evidence  ot  Interest  or  owner- 
ship. He  may  now  be  put  upon  proof  of  his  m- 
terest  In  the  note,  by  proper  showing  on  the 
part  of  the  defendant.  Under  the  general  Issue, 
the  defendant  may  show  a  want  of  Interest  In 
the  plaintiff,  for  It  Is  a  general  denial  that  the 
plaintiff  has  a  cause  of  action,  as  was  held  by 
this  court  In  the  case  referred  to." 

Tn  Wlntermute  v.  Torrent,  83  Mich.  555,  47 
N.  W.  358,  nblch  held  that  an  agent  holding 
negotiable  paper  indorsed  for  collection  could 
sue  in  his  own  name  II  his  indorser  could  have 
maintained  an  action,  the  conrt  said :  "Having 
the  legal  title,  he  had  the  rigfat  to  sue,  snd  could 
maintain  the  action  If  Piatt  could  have  main- 
tained It.  though  he  had  no  equitable  Interest 
In  It.  Negotiable  paper  may  always  be  sued  by 
the  party  having  the  legal  title." 

In  Reynolds  v.  Kent,  38  Mich.  246,  which  was 
an  action  on  a  note  payable  to  bearer,  the  de- 
fease of  general  Issue  was  held  to  put  In  Issue 
the  ownership  of  the  note.  2  How.  Stat.  (Mich.) 
I  7631.  provides  that  no  special  plea  In  bar  shall 
be  pleaded,  but  all  matters  of  defense  to  any 
such  action  may  be  given  In  evidence  under  the 
general  Issue.  This  statute  was  not  cited,  but 
ibe  court,  referring  to  the  answer,  eald :  "We 
can  conceive  no  reason  why  It  does  not  go  to 
a  direct  denial  of  the  allegations  In^Jhe  deelara- 
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tbe  plaintiff  either  has  or  will  accept  the 
privilege  which  he  himself  asked  for.  If  he 
haa  already  done  bo,  or  will  hereafter  do  bo, 
then  the  question  whether  there  waa  error 
in  sustaining  the  demurrer  to  the  complaint 
as  originally  framed  becomes  a  purely  spec- 
ulative question,  which  this  court  will  not 
consider;  for  iji  that  event  the  complaint 
will  be  different  from  that  which  has  been 
adjudged  open  to  demurrer,  and  will  doubt- 
Iciis  contain  such  allegations,  the  absence  of 
which  afforded  grounds  for  the  demurrer. 
It  was  contended,  however,  in  the  oral  argu- 
ment before  this  court,  that  the  plaintiff  is 
not  bound  to  accept  the  leave  to  amend, 
burdened  with  the  condition  that  he  shall 
pay  the  costs  of  the  term.  If  so,  then  the 
plaintiff  should  have  made  it  appear  upon 

tloD  averring  owuershlp  and  contract  relttions 
between  tbe  parties.  It  Is  not  matter  In  avoid- 
ance,  and  goes  to  tbe  very  foundation  of  the 
action." 

In  an  action  bv  tbe  holder  of  a  note  payable 
to  a  named  payet:  or  bearer,  the  plea  waa  the 
general  Issue.  The  fact  that  the  note  waa  In 
plaintllTB  handB  for  collection  waa  held  to  be 
no  defense.  Brtgham  v.  Gurney,  1  Mich.  849. 

And  Bo  where  the  action  was  by  tbe  Indorsee. 
Watkina  v.  Flummer,  93  Mich.  210,  53  N.  W. 
165;  Hoore  v.  Uall,  48  Ulch.  143,  11  N.  W. 
844. 

In  Spleer  t.  Smith,  29  HIcb.  M,  whlcb  was 
an  action  of  aflsuDipsIt  by  an  indorsee  of  a 
note,  and  the  general  issue  was  pleaded,  It  was 
held  tbBt  the  Indorsement  by  the  payees  was 
In  Issue,  and  had  to  be  proved  to  eatabUsb  die 
title  of  plaintiff. 

And  In  Illllman  v.  Bchwenk,  68  Hlch.  293. 
86  N.  W.  77,  whlcb  was  an  action  by  a  blank 
Indorsee,  It  was  held  that  tbe  defendant  could 
show  that  the  note  waa  in  tbe  pocketbook  of 
tbe  payee  after  hie  death.  In  order  to  prove  that 
the  Indorsement  was  forged. 

So,  In  Coon  v.  Dennis,  111  Ulcb.  450,  69  N. 
W.  666,  wbleh  was  an  action  of  assumpsit  by 
an  indorsee  on  a  note,  It  was  held  that  the  de- 
fendant could  show  that  the  possession  of  tbe 
note  was  obtained  by  plaintiff  by  undue  Influ- 
ence. The  court  said :  "It  Is  true,  as  a  general 
rule,  that  ttie  defendant  Is  only  concerned  in  tbe 
question  whether  tbe  plaintiff  Is  tbe  legal 
owner." 

Bat  In  Oliver  v.  Bank  of  Tennessee,  2  Swan, 
59,  whlcb  WHS  an  action  of  assumpsit  by  an 
Indorsee  of  a  bill  of  excbange.  It  was  held  that 
tbe  plea  of  non  tuaumpait  did  not  pot  In  Issue 
plaintiff's  title.  Tbe  o>urt  said :  "Tbls  has  long 
been  the  practice  In  this  state.  In  tbe  case  of 
Richardson  v.  Cato,  9  Humpb.  465.  this  court 
says :  'By  the  law  merchant,  as  It  existed  In 
England,  for  a  long  period.  In  a  suit  against  the 
maker  of  a  note,  or  tbe  drawer  or  acceptor  of 
a  bill  of  exchange,  by  an  Indorsee,  be  was  re- 
quired without  any  special  plea  from  tbe  de- 
fendant, to  prove  tbe  transfer  of  the  note  or 
bill ;  or.  in  other  words,  bis  Interest  In,  or  title 
to  sue  thereon.  But  by  a  practice  whlcb  seems 
to  have  obtained  In  tbls  state  from  an  early 
period,  without  legislative  sanction,  but  too 
well  established  to  be  now  qneatloued,  an  In- 
doneo  In  such  cases  Is  not  required  to  vxon  tbe 
traniCer,  or  Indorsement,  of  the  note  or  bill, 
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the  record  upon  which  be  asks  this  court  to 
hear  his  appeal  that  be  declined  to  accept 
tbe  leave  to  amend,  burdened  with  the  ocHi 
dition  above  stated.  Hiis,  however,  he  has 
failed  to  do,  and,  on  the  contrary,  while  his 
appeal  ia  from  the  whole  order,  and  not 
from  so  much  thereof  aa  sustaios  the  de- 
murrer, none  of  his  exceptions  complain  of 
any  error  in  imposing  any  condition  upon 
the  leave  to  amend  granted  on  his  own  mo- 
tion. We  are  of  opinion,  therefore,  that  the 
plaintiff,  by  the  course  which  he  has  taken, 
has  waived  his  right  to  appeal  from  the  or- 
der suataining  the  demurrer;  and  for  this 
reason,  without  considering  any  of  tbe 
questions  which  he  has  attempted  to  raise 
by  hia  exceptions,  his  appeal  must  be  dia- 
miased." 

nnleas  put  In  inane  by  the  plea  of  non  assign- 
ment, as  It  is  termed.*  '* 

This  rule  was  followed  by  Biackwell  v.  Fits- 
patrlck,  9  Baxt.  218 ;  but  in  Stone  v.  Bond,  2 
Helsk.  425,  waa  relaxed,  as  that  case  waa  an 
aiq>eal  from  a  Juitlce  of  the  peace  where  oral 
pleading  allowed  tbls  defense. 

In  Bates  v.  Hunt.  1  Blackf.  67,  which  was  aa 
action  of  debt  by  tbe  assignee  against  tbe  maker 
of  a  note,  tbe  answer  was  'a  special  plea  denying 
the  assignment.  It  was  said  that  this  would 
have  been  a  good  defense  under  tbe  general 
i'ssne,  bnt  It  was  hM  tiiat  a  special  plea  was 
bad  on  demorrn*. 

In  an  action  by  a  special  Indorsee  against  the 
maker  of  a  note,  the  plea  was  tbe  general  Issue. 
It  was  held  that  this  put  In  Issue  the  genuine- 
ness of  the  indorsement  of  the  note.  It  was 
farther  held  that  Cal.  prac.  act,  |  e2.Teflairin8 
a  denial  of  a  signature  under  oatb,  did  not 
apply,  Bs  the  Indorsers  were  not  parties  and  tbe 
SCI  Ion  was  not  on  the  Indorsement.  Grogan  t. 
Ruckle,  1  Cal.  158.  But  on  rehearing  tbe  court 
held  that,  If  objection  bad  been  made  to  tbe 
answer  ia  tbe  trial  court.  It  should  have  been 
stricken  ont,  under  Cal.  prac.  act,  |  45,  provid- 
ing that,  in  respect  to  eacb  allegation  of  tbe 
complaint  controverted  by  tbe  defendant,  tbe 
answer  sball  contain  a  general  or  specific  de- 
nial thereof,  or  a  dental  thereof  according  to 
tbe  Information  and  belief  of  tbe  defendant, 
and  I  68,  providing  that  every  material  alle- 
Eatlon  of  tbe  complaint  not  controverted  by  tbe 
answer  sball  be  taken  as  true.  1  Cal.  103. 

For  Illinois  cases,  see  subd.  I.,  b,  4.  See  also 
Habersham  v.  Lehman, .  63  Oa.  380.  subd.  I., 
b,  4. 

2.    Oeneral  denial  under  statute. 

In  actions  by  an  Indorsee  or  assignee,  or 
where  tbe  plaintiff  does  not  depend  upon  a  writ- 
ten Indorsement,  a  general  denial  under  tbe  Code 
practice  Is  held  sufficient  to  put  in  Issue  the 
indorsement  or  transfer.  This  Is  because  the 
complaint  usually  alleges  tbe  indorsement  by 
tbe  payee  or  tbe  delivery  of  unindorsed  paper 
as  a  material  fact  In  bis  title  to  the  paper,  and 
tbe  defendant,  not  being  privy  to  this.  Is  not 
estopped  from  denying  such  allegations.  A  gen- 
eral denial  under  the  Code  denies  eacb  mate- 
rial allegation  of  the  complaint  controverted  bj 
tbe  defendant. 

A  general  denial  was  beld  to  put  In  issue  th« 
Inference  of  fact  whlcb  followed.-{rom  theAlla- 
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The  next  contention  of  the  plaintiffs  in 
error  is  that  the  court  erred  in  sustaining 
plaintiff's  motion  for  judgment  on  the 
pleadings.  We  have  already  held  that,  un- 
der the  circumstances,  the  second  defense  is 
out  of  the  case,  and  that  whatever  rights 
the  defendants  have  are  under  the  first  de- 
fense, which  alleges  "that  the  defendants 
«ach  deny  that  the  plaintiff  is  the  owner 
and  holder  of  the  notes  sued  on,  or  either 
of  them,  and  allege  that  the  said  plaintiff  is 
not  the  real  party  in  interest."  The  ques- 
tion a«  to  whether  such  an  ans^ver  puts  the 
plaintiff  upon  his  proof  of  ownership  has 
been  before  the  different  courts  of  the  coun- 
try a  great  many  timea,  and  the  authorities 
are  apparently  very  conflicting.  But  per- 
haps this  is  due  to  the  fact  that  different 

gatlon  that  the  uote  had  been  "dul^  transferred, 
etc.,"  that  tbfs  was  before  maCnrlty.  Hodgson 
T.  Mather  (Minn.)  100  N.  W.  87.  This  was  an 
action  on  a  note  by  an  indorsee.  Th«  complaint 
alleged  that  the  owner  "duly  assigned,  trans- 
ferred, Indorsed,  and  delivered  to  plaintiff,  wbo 
now  owned  the  same."  The  answer  dented  each 
and  every  allegation  In  the  complaint,  and  al- 
leged facts  which  constituted  a  good  defense 
between  the  orl^nal  parties.  The  court  said 
that  the  modem  enlarged  views  of  pleading 
give  a  broader  scope  to  the  general  denial  than 
formerly,  and  all  InCerenoes  of  fact  implied  hj 
law  from  the  complaint  are  put  In  Issue  as 
though  they  had  been  speclScally  dented.  It  was 
held  that  evidence  that  plaintiff  obtained  the 
note  after  maturity  was  improperly  excluded. 

And  a  denial  the  defendant  of  each  and 
every  allegation  In  the  plaintiff's  declaration 
was  held  snfflclent  to  make  It  Incambent  upon 
^e  plalQCiff  to  prove  the  execution  and  fn- 
doreeuent  of  the  note  declared  on.  Estabrook 
V,  Boyle,  1  Allen,  412.  This  was  a  complaint 
by  the  holder  against  the  maker  of  a  note,  al- 
leging the  signature  and  that  the  payee  in- 
dorsed  the  same  In  blank.  The  answer  denied 
each  and  every  allesatlon.  Item,  and  particular 
in  the  declaration.  The  defense  under  the  gen- 
eral Issue,  which  allowed  any  facts  to  be  shown 
which  couatltutod  a  defense,  was  changed  In 
UossBchnsetts  by  Stat.  18S2,  chap.  812,  H  14. 
15,  wblch  provided  that  the  answer  shall  deny 
In  clear  and  precise  terms  every  substantive  fact 
Intended  to  be  denied  in  each  count  of  the  dec- 
laration separately,  or  shall  declare  the  de- 
fendant's Ignorance  of  the  fact.  This  statute 
la  not  referred  to  In  this  ease,  bat  in  sns- 
talnlDg  the  denial  It  referred  to  Boston  Relief 
A  Submarine  Co.  v.  Burnett,  1  Allen,  410,  which 
case  referred  to  a  previous  case  wblch  con- 
strued this  statute  lu  an  action  not  on  a  note. 

And  a  general  denlaJ  was  held  to  put  in  is- 
sue the  Indorsement  In  an  action  by  an  Indorsee 
against  the  maker  of  a  note.  Hahe  v.  Reynolds, 
88  Cal.  660.  This  was  on  the  gronnd  that  the 
Indorsement  was  a  matter  to  which  the  defend- 
ant was  nut  privy,  and  he  was  not  presumed  to 
know  whether  It  was  genuine  or  not. 

And  an  answer  was  held  sufficient  to  put  in 
Issue  plaintiff's  title  to  the  note  and  the  gen- 
uineness of  the  Indorsement,  This  answer  was 
a  general  denial  and  a  plea  of  failure  of  con- 
sideration, of  which  plaintiff  had  notice.  Wor< 
rell  V.  Koberts,  58  Mo.  App.  197.  In  this  case 
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states  have  different  statutory  provisions 
regarding  pleadings.  Yet  even  states  which 
have  virtually  the  same  statutes  disagree  as 
to  the  rule.  We  therefore  deem  it  advisable 
to  notice  a  few  of  these  decisions,  and,  if 
possible,  lay  down  a  rule  which  is  founded 
in  reason  and  legal  principle,  as  well  aa 
supported  by  the  adjudicated  cases. 

The  first  case  we  will  notice  is  Rohrer  v. 
Turrill,  4  Minn.  407,  Gil.  309.  The  plain- 
tiff, as  assignee  of  a  banking  firm,  sued  the 
defendant  on  an  ordinary  promissory  note, 
which  came  into  the  hands  of  the  plaintiff 
as  part  of  the  assets  of  the  concern.  The 
defendant,  for  answer,  set  out,  by  proper 
averments,  that  the  assignment  to  plaintiff 
was  fraudulent,  and  intended  to  prefer,  by 
eoUasicm,  certain,  other  creditonij  and  then, 

the  petition  averred  an  Indorsement  and  trans- 
fer of  the  note  before  Its  maturity  by  the  payees 
to  the  plaintiff. 

And  a  general  denial  was  held  to  put  In  la- 
sue  the  Indorsement,  lu  an  action  by  an  in- 
dorsee against  the  indorsera  of  a  note.  Oravea 
V.  Norfolk  Nat.  Bank,  49  Neb.  487.  68  H.  W. 
61*2.  In  this  case  the  court  said :  "That  the 
note  was  not  indorsed  in  the  firm  name,  but  pur- 
ports to  have  been  Indorsed  by  the  Indlvldoals 
alone,  fully  appeared  tm.  the  face  of  the  peti- 
tion ;  h^ce  It  required  no  affirmative  all^iatloa 
In  ^e  auBwer  to  raise  the  question  u  to  the 
form  of  the  Indorsement  Not  only  does  the 
testimony  show  that  Mr.  Graves  neither  wrote 
his  name  on  the  back  of  the  note,  nor  author- 
ised anyone  else  to  do  so,  but  tbe  indorsement 
In  question  was  never  Introduced  or  offered  in 
evidence." 

Id  Btebblns  v.  Ooldthwait,  31  Ind.  1B9,  which 
was  an  action  before  a  Justice  of  the  peace,  by 
an  indorsee  against  the  maker  of  a  note,  it  was 
held  that  tbe  defense  of  general  dmlal  was  in  by 
statute.  The  court  further  held  that  "the  gen- 
eral denial,  not  sworn  to,  would,  under  our 
Code,  have  raised  no  question  as  to  the  genuine- 
ness of  the  indorsement  as  shown  by  the  com- 
plaint." The  section  was  not  cited,  but  Ind. 
Rev.  Stat  vol.  2,  p.  455,  provides  that.  In  jus- 
tices' courts,  the  execution  of  an  assignment  of 
a  written  Instrument,  sued  on,  shall  not  be  de- 
nied except  by  verified  plea. 

In  Hastings  v.  Dollarhlde,  IS  Cal.  390,  where 
the  action  was  by  an  assignee  or  Indorsee 
against  the  maker  of  a  note,  and  the  answer  was 
a  general  denial.  It  was  held  to  be  a  denial  of 
the  assignment,  the  eonrt  saying:  "Tbe  ease 
stands  predsely  In  the  position  that  It  would  bs 
If  tbe  complaint  contained  no  allegaUon  upon 
the  subject.  Youngs  v.  Bell,  4  Cal.  201,  Is  di- 
rectly in  point." 

In  an  action  by  an  Indorsee  against  the  maker 
of  a  note,  the  answer  contained  a  general  denial 
of  allegation  of  the  complaint  It  was  held 
that  the  fact  that  the  plaintiff  was  not  the  own- 
er and  holder  of  the  note  might  be  proved  un- 
der a  general  denial.  Hull  v.  Wheeler,  7  Abb. 
Pr.  411.  The  court  said:  "This  court,  at  a 
general  term  in  this  district,  held,  b^ors  I 
came  upon  the  bench,  that  the  fact  that  the 
plalntlS'  was  not  the  owner  and  holder  of  the 
promissory  note  on  which  the  action  was 
brought,  mii^t  be  proved  under  a  general  de- 
nial, In  an  answer  to  a  complaint  on  tbe  note. 
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for  a  second  defense,  alleged  that  said  pre- 
ferred creditors  colluded  with  the  plaintifT 
and  recovered  aeveral  lar;^  judgments  in 
the  district  court  of  the  United  States,  ex- 
ceeding in  amount  the  sum  of  the  assets  of 
Calwell  &,  Company,  and  issued  executions 
thereon,  under  which,  with  the  knowledge 
uid  consent  of  the  plaintiff,  the  United 
States  marshal  levied  upon  and  attached 
the  assets,  including  the  note  in  the  com- 
plaint named,  and  that  under  such  levy  the 
marshal  holds  the  note.  The  plaintiff  filed 
a  motion  for  judgment  on  the  pleadings, 
which  tlie  court  sustained.  This  ruling  on 
appeal  was  held  to  be  error,  the  court  say- 
ing: "In  the  first  place,  the  action  can 
only  bo  sustained  by  the  real  party  in  inter- 
est ;   and,  although   the  defendant  admits 

■imilar  to  the  complaint  In  this  action.  Stone 
T.  Lacker,  H8."  This  case  does  not  dearijr  In- 
dicate whether  the  defense  was  that  the  plain- 
tiff was  not  the  legal  owner,  or  whether  It  was 
Intended  to  defend  by  showing  that  he  was  not 
the  eqaltable  owner;  If  the  latter,  the  decision 
maf  have  been  under  the  Code,  I  111,  requiring 
the  action  to  be  bronfrht  b^  the  real  party  In  In- 
terest, which  section  was  not  noticed.  The 
point  noticed  Is  that  some  evidence  showed  that 
tbc  plaintiff  was  not  tbe  owner  of  the  note  when 
the  action  was  commenced.  From  this  It  may 
be  Hurmlwd  that  be  had  not  the  legal  Mtie  or 
powessioD  at  that  time. 

A  general  denial  was  held  sufQclent  to  put  In 
Issue  tbe  delivery  of  the  note  sued  upon. 

In  Dnsenbary  t.  Hoadley,  20  N.  Y.  Supp.  911. 
whldi  wu  an  action  by  the  administrator  of 
the  holder  against  the  maker  of  a  note,  tbe 
question  of  delivery  by  the  maker  was  held  to 
be  In  Issue  uoder  a  ^neral  denial,  and  plaintiffs, 
falling  to  show  that  the  Intestate  was  a  bona 
fide  purchaser  for  value,  could  not  recover.  In 
this  case  plaintiffs,  as  administrators  of  G. 
Downbury,  alleged  that  defendant  made  and  de- 
livered to  plaintiffs'  Intestate  a  note  payable  to 
the  order  of  II.  Duaenbury,  or  bearer,  and  that, 
after  tbe  death  of  G.  Dusenbury,  the  note  came 
into  the  poBHCBSlon  of  the  plaintiffs  as  assets, 
and  that  they  are  now  tbe  lawfal  owners  and 
holders  thereof. 

A  general  denial  Is  held  safflcient  to  put  in 
Inne  the  title  of  plaintiff  where  tbe  payee  has 
not  Indorsed  the  note. 

This  was  held  where  the  petition  alleged  that 
the  payee  had  sold  and  delivered  It  to  tbe  plain- 
tiff, but  did  not  allege  that  the  note  was  In- 
dorwd.  Morris  v.  Case,  4  Kan.  App.  691,  46 
Pac.  54.  In  this  case  the  court  said :  "We 
think  that,  as  Case  did  not  refer  to  any  Indorse- 
ment, the  anverlfled  denial  of  Morris  put  In  Is- 
sue the  title  of  Case  to  the  note,  and  the  burden 
of  proof  was  upon  blm."  Tbe  note  was  in- 
dorsed, but  tbe  failure  of  plaintiff  to  refer  to 
the  same  In  his  petition  was  construed  to  mean 
that  plaintiff  did  not  rely  on  the  Indorsement 
for  his  title. 

A  general  denial  was  held  to  put  the  burden 
of  proof  of  an  allegation  of  ownership  upon  the 
plaintiff,  iu  an  action  on  a  note  payable  to  order, 
but  not  transferred  to  plaintiff  by  commercial 
indorsement.  Camahan  v.  Lloyd,  4  Kan.  App. 
eon,  46  Pac.  523. 

In  this  state  Kan.  Gen.  Stat.  S  26,  an- 
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that  he  owes  the  demand  to  someone,  he  has 
n  perfect  right  to  insist  that  no  one  but  the 
true  owner  of  it  shall  recover  a  judgment 
n^inst  him.  This  is  absolutely  necessary 
for  the  protection  of  the  defendant  frcmi 
further  suit  against  him  by  the  real  owner 
of  the  demand,  because  a  plea  of  former  re- 
covery by  anyone  but  the  true  owner  Is  no 
bar  to  a  suit  by  the  true  owner." 

In  Hays  v.  Uathom,  74  N.  Y.  486,  the 
plaintifT  claimed  as  the  transferee  of  the 
nolc ;  and  defendant's  answer  denied  the 
transfer,  or  that  plaintiff  was  the  legal  own- 
er and  holder,  or  the  real  party  in  interest, 
and  alleged  that  it  was  transferred  to  an- 
other, who  was  the  owner  and  bolder  and 
the  real  party  in  interest.  On  the  trial, 
plaintiir  produced  the    note,    indorsed  in 

thorlses  a  transferee  by  delivery  to  sue  In  bis 
own  name.  If  paper  Is  Indorsed  and  ancb  In- 
dorsement Is  alleged,  It  can  only  be  put  In  issue 
by  a  verllled  denial,  under  Kan.  Gen.  Stat.  650, 
I  106,  providing  fbr  a  verified  denial  of  the 
allcgathni  of  the  exeeation  ot  an  Indorsement. 

And  In  an  action  to  foreclose  a  mortgage  note, 
where  the  complaint  alleged  a  sale  of  the  same 
to  plaiotlff  by  the  payee,  and  that  plaintiff  was 
the  owner,  but  there  was  no  written  transfer  of 
the  note,  and  the  grantee  of  the  title  of  the 
land  filed  a  general  denial,  an  issue  was  made 
by  the  answer  ao  as  4o  require  the  plaintiff  to 
prove  his  title  to  the  note.  O'Keeffe  v.  First 
Nat.  Bank,  4U  Kan.  847,  33  Am.  St.  Rep.  370, 
30  Pac.  473.  In  this  case  the  court  said :  "The 
O'Keeffes  now  contend  that  the  proof  offered  la 
Insufflcient  to  sustain  the  judgment  that  wma 
rendered.  They  claim  that,  as  the  ismes  were 
formed,  proof  was  necessary  that  the  bank  WM 
the  owner  and  holder  of  the  note.  Tbc  note 
was  not  iDdorsed  by  the  payees,  and  there  was 
DO  written  transfer  of  the  same  to  the  bank, 
and,  as  Its  ownership  of  the  note  had  been  de- 
nied. It  was  Incumbent  upon  the  bank  to  prove 
that  It  was  tbe  owner  and  holder  of  tbe  same. 
We  think  the  proof  offered  was  suDclent." 

And  In  an  action  on  a  note  payable  to  tbe  or- 
der of  Marsh  Saville,  tbe  petition  alleged  the  ex- 
ecution and  delivery  to  the  plaintiff,  Emily  Ba- 
vllle,  In  the  name  of  Marsh  Saville,  and  that 
she  was,  at  the  time  said  note  was  executed  and 
delivered,  the  owner  of  the  same  and  of  the 
debt  for  which  It  was  executed,  and  has  ever 
since  been,  and  now  is,  the  owner  and  holder  of 
tbe  same.  The  answer  was  a  general  denial. 
It  was  held  that  the  plaintiff  could  not  recover 
on  tbe  pleadings,  tbat  the  title  was  pat  In  to- 
sue,  and  that  the  execution  of  the  note  only 
gave  a  right  of  action  to  the  nominal  payee, 
Savltle  V.  Iluffstetter,  03  Mo.  App.  273. 

»o  an  answer  containing  a  general  denial, 
and  spectQc  allegations  that  tbe  plaintiffs  were 
not  the  owners  and  holders  of  tbe  notes,  and 
liad  no  interest  therein,  was  held  safflcient  to 
put  in  Issue  the  title  of  the  plaintiffs  to  the 
note  and  mortgaBe,  where  there  was  no  written 
assignment.  Walker  v.  I.and,  Title  k  T.  Co.  59 
Kan.  777.  Appx.,  53  Pac.  470.  This  was  an  ac- 
tion by  a  trust  company  on  notes,  and  tor  the 
foreclosure  of  a  mortgage,  where  the  complaint 
alleged  that  the  payee  had  indorsed  tbe  notes  to 
others,  who  had  doly  sold  and  delivered  them 
to  the  plaintiffs. 
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blank  1^  the  payee.  De/eDdanta  offered  to 
prove  the  alle^tions  of  the  answer,  whicli 
offer  was  rejected,  and  judgment  rendered 
for  plaintiff.  The  appellate  court  said: 
"From  this  glance  at  the  cases  it  appears 
that  it  is  ordinarily  no  defense  to  the  party 
sued  upon  commercial  paper  to  show  tiiat  the 
transfer  under  which  the  plaintiff  halda  it 
is  without  consideration,  or  subject  to 
equities  between  him  and  his  assignor,  or 
eol(»rable  and  merely  for  the  purpose  of  col- 
lection, or  to  secure  a  debt  contracted  by  an 
agent  without  sufficient  authority.  It  is 
flufTieient  to  make  the  plaintiff  the  real  par- 
ty in  interest,  if  he  have  the  legal  title, 
eiUier  written  transfer  or  delivery,  what- 
ever may  be  the  equities  between  him  wd 
his  assignor.   But  to  be  entitled  to  mw,  he 
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must  now  have  the  right  of  possession,  and 
ordinarily  be  the  legal  owner.  Such  owner- 
ship may  be  as  equitable  trustee,  and  it 
may  have  been  acquired  without  adequate 
consideration,  but  must  be  sufficient  to  pro- 
tect the  defendant,  upon  a  recovery  against 
him,  from  a  subsequent  action  *by  the  as- 
signor. As  we  understand  th^  scope  of  the 
offer  in  the  present  case,  it  went  to  entirely 
disprove  any  ownership  or  interest  what- 
ever, or  even  right  to  possession  as  owner, 
in  the  plaintiff.  It  should  therefwe  have 
been  admitted.  It  may  be  true  that  the 
plaintiff,  if  this  note  had  been  delivered  to 
him  witii  the  intent  to  transfer  title,  might 
have  lawfully  overwritten  the  blank  in- 
dorsement with  a  transfer  to  himself.  It  is 
also  true  that  the  production  of  the  paper 


For  general  dmlalK  In  other  eases,  see  Moore 
V.  Polk,  24  La.  Ann.  216,  subd.  I.,  c;  Nnnne- 
mackcr  v.  Johnson,  88  Minn.  890,  88  N.  W.  SSI, 
snbd.  I.,  ». 

8.  Denial  of  eacA  and  every  allegation  "not  ad- 
mitted." 

An  answer  admitting  the  execution  and  dellv- 
ery  of  the  note  b;  the  maker  to  the  [wyee,  and 
daiflng  each  and  everr  allegation  not  ad- 
mitted. Is  held  to  pnt  In  Issue  the  Indorsement 
and  transter  to  plaintiff.  There  was  some  con- 
flict In  New  York  as  to  whether  or  not  an  an- 
swer denyingr  each  and  ever?  allegation  of  the 
complaint  "not  admitted"  would  be  good  In 
any  csm,  hot  the  weight  of  authority  seems  to 
establish  Hks  role  tbat  It  Is  good  pleading.  It 
Is  not  the  purpose  of  this  note  to  follow  that 
dtocussIoQ.  Snch  an  answer  was  called  a  "gen- 
eral denial,"  In  Orlffln  v.  Long  Island  R.  Co: 
101  N.  T.  848.  4  N.  E.  740,  but  tbe  question 
there  was  as  to  Its  sofflclency,  and  not  as  to  its 
nomenclature. 

A  complaint  by  assignees  In  an  action  npon 
a  note  alleged  that  the  payee  bad.  for  value  re- 
ceived, duly  delivered,  transferred,  and  assigned 
said  note  to  the  plaintllTs,  who  are  now  the  own- 
ers and  taolders  thereof.  The  answer  of  the 
makers  denied  each  sod  every  all^atlon  of  the 
complaint,  save  and  except  that  defendant 
signed  and  delivered  to  the  payee  a  paper  writ- 
ing, a  copy  of  whicb  la  set  fortb  In  the  com- 
plaint. This  was  held  to  pot  in  Issue  the  trans- 
fer. Tnllls  v.  Shanntm,  3  Wash.  716,  29  Tac. 
449.  The  court  said  :  "Tbe  complaint  alleged 
the  assignment  and  delivery  of  tbe  note  by  tbe 
payee  to  the  plaintiffs,  and  tbat  the  plaintiffs 
were  the  owners  and  holders  thereof.  The  an- 
swer denied  this.  The  action  being  by  the  as- 
algnens.  It  was  necessary  for  them  to  allege 
their  ownership  In  some  way,  and  prova  It  If 
denied." 

So,  In  an  action  by  the  holder  and  transferee 
against  tbe  maker  of  a  note  payable  to  AUts, 
or  bearer,  tbe  defendant,  answering,  admitted 
tbe  making  and  delivery  of  the  note  to  the 
payee,  and  denied  each  and  every  allegation  ex- 
cept those  admitted.  This  was  held  to  be  a 
aofllclent  denial  of  the  transfer  of  the  note  by 
the  payee  to  the  plaintiff  to  enable  tbe  defend- 
ant to  prove  that  the  note  belonged  to  the 
payee  at  the  time  of  an  alleged  payment  to  him. 
AIM  T.  Leonard,  46  N.  T.  688,  22  Alb.  U  J. 
28.  The  court  said :  'TTbe  complaint  alleges 
66  L.  B.  A. 


two  deliveries  of  tbe  note  In,  first,  a  making 
and  delivery  to  tbe  payee,  and  a  subsequent 

sale  and  delivery  by  the  payee  to  the  plaintiff. 
The  answer  admits  only  the  making  and  deliv- 
ery, and  denies  every  other  allegation.  .  .  . 
When  the  transfer  and  delivery  of  a  note  by  the 
payee  to  the  plaintiff  Is  specifically  alleged,  and 
not  denied,  a  mere  denial  that  the  plaintiff  Is  the 
holder  Is  a  denial  of  a  conclusion  drawn  from 
tbe  facts  stated,  and  not  of  the  facts  them- 
selves,  and  has  been  held  InsufSclent ;  but  a 
denial  tbat  the  note  has  been  thus  transferred 
Is  a  snfflclent  basis  for  proof,  controverting  tbe 
plaintiff's  title,  and  eatabllsblng  that  the  payee 
remained  the  owner,  and  payment  to  him." 

And  In  an  action  by  tbe  Indorsee  against  tbe 
maker  the  complaint  alleged  the  making  of  the 
note  by  the  defendant,  the  Indorsement  by  the 
payee,  and  delivery  by  him  to  plaintiff.  The 
answsr  admitted  the  making  of  tbe  note;  and 
denied  each  and  every  other  all^tlon,  and 
then  set  up  fraud.  It  was  held  that  tbe  answer 
put  In  Issne  "tbe  Indorsement  and  delivery  of  the 
note"  alleged  In  tbe  complaint.  Kenny  v.  Lynch, 
61  N.  T.  654. 

So  Indorsements  were  held  to  be  fn  Issue  where 
a  complaint  was  upon  a  note,  In  an  action  by 
an  Indorsee  to  charge  the  prior  Indorsers,  alleg- 
ing two  Indorsements,  and  that  tbe  plaintiff  was 
the  lawful  owner  and  bolder  of  the  note.  The 
answer  admitted  tbe  making  of  the  note,  and 
"further  says,  as  to  each  and  every  allegation 
In  said  complaint  set  out  and  not  fully  ad- 
mitted, the  defendant  has  not  any  knowledge 
thereof  sufBclent  to  form  a  belief."  Morton  v. 
Jackson,  2  Mtnn.  219,  Gil.  1S0>  It  was  also 
held  that  the  answer  could  not  be  stricken  ont 
as  either  sham.  Irrelevant,  or  frivolous. 

In  Low  V.  Warden,  70  Cal.  19,  11  Pac.  8B0, 
which  was  an  action  by  an  Indorsee  against  the 
maker  of  a  note,  tbe  complaint  alleged  that  the 
note  had  been  sold  and  assigned  to  plaintiff  by 
the  payees,  and  that  plaintiff  was  tbe  owner 
and  holder.  The  answer  admitted  the  execution 
of  the  note,  but  denied  every  other  allegation 
of  the  complaint  It  was  held  that  under  the 
Issues  the  plaintiff  should  have  been  allowed  to 
have  proved  the  Indorsement  of  the  note,  thus 
holding  tbat  the  Indorsement  was  In  Issue. 

A  complaint  on  two  notes  alleged  that  the 
payee  had  died,  and  tbat  plaintiffs  were  the 
sole  heirs,  and  were  then  tbe  owners  and  hold- 
ers of  the  notes,  and  that  administration  had 
been  had  and  the  estate  settled.  Tbe^answer  ad- 
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by  him  was  prima  facie  evideoce  that  it 
had  been  delivered  to  him  by  the  payee,  and 
that  he  had  title  to  it^  but  the  defeadanta' 
offer  was  precisely  to  rebut  this  very  pre- 
sumption, and,  for  aught  that  we  can  know, 
the  evidence  under  it  would  have  done  so." 

la  Othorn  y.  MiKHelland,  43  Ohio  St.  284, 
1  X.  £.  044,  it  was  held  that,  where  an  in- 
dorsee of  a  promissory  note  sues  the  mak- 
er, it  is  a  good  defense  to  plead  that  the 
plainlilT  is  not  the  real  party  in  interest,  as 
every  action  must  be  proaecuted  in  the  name 
of  the  real  party  in  interest,  except  in  cer- 
tain cases  named  in  the  statute.  In  Bott- 
wicfc  V.  Bryant,  113  Ind.  448,  16  N.  E.  378, 
decided  February  28,  1888,  the  supreme 
court  of  I  ndiana  held  that  under  the  Re- 
vised Statutes  of  that  state,  which  provide 


that  every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  an  an- 
swer averring  that  the  note  sued  on  waa 
transferred  to  plaintiff  without  oonsidera- 
ticm,  for  the  aolle  purpose  of  suing  and  col- 
lecting tlie  same  for  the  benefit  of  the  real 
owner,  is  sufficient  on  demurrer.  And, 
again,  in  State  ea  rel.  Ruhiman  v.  Ruhl- 
nutn,  111  Ind.  17«  11  N,  h.  793,  the  court 
Raid:  "But  the  fourth  paragraph  of  an- 
swer was  not  a  plea  in  abatement,  but  was, 
on  the  contrary,  an  answer  in  absolute  bar 
of  the  relator's  action.  Without  contro- 
verting any  of  the  allegations  of  the  relat- 
or's complaint,  the  appellees  simply  said  in 
the  fourth  paragraph  of  their  answer,  the 
substance  of  which  we  have  heretofore  giv- 
en, that  the  relator  had  no  interest  wbaAf 


mitted  the  execution  of  the  notes  and  the  pay- 
ments indorsed  thereon,  and  denied  every  alle- 
gation not  admitted.  It  was  held  that  "the 
general  denial.  In  the  answer,  of  each  allegation 
Is  the  petition  except  as  herein  admitted,"  was 
■utQclent  to  put  the  plaintiffs  upon  proof  of 
Utle.    Cavltt  V.  Tbarp.  30  Ho.  App.  131. 

In  an  action  bj  the  holder  against  the  maker 
of  a  note,  the  complaint  allied  that  It  waa  de- 
livered to  the  plaintiff  tor  a  valuable  consider- 
ation, but  did  not  allege  bow  or  by  whom.  An 
answer  denying  generally  every  allegation  of 
the  petition  except  the  making  of  the  note  was 
held  to  constitute  a  good  defense.  Mechanics* 
Bank  v.  Donnell,  36  Mo.  878.  The  coart  said: 
"Wltboat  a  sate  or  lodonwment  of  the  note  to 
the  respondent  by  the  payees,  or  by  some  as- 
signee of  tbeirs,  the  respondent  bad  no  title  to 
tbe  note,  and  hence  no  right  of  action." 

In  Barley  v.  Qerman  American  Bank,  111  U. 
S.  216.  28  Ij.  ed.  406,  4  Snp.  Ct  Bep.  841,  a  re- 
ceiver of  a  bank  brought  an  action,  alleging  that 
three  notes  were  held  by  defendants  as  collat- 
eral, that  the  notes  were  paid,  that  a  surplus 
was  received  by  the  defendants  after  paymmt 
of  a  loan,  and  that  tbe  three  notes  were  tbe 
property  of  tbe  plafntlfl.  Tbe  defendants  stated 
that  they  bad  received  the  notes  from  one  Bow- 
en,  and  after  the  payment  of  tbe  loan  they  ap- 
plied the  balance  to  utber  notes  which  they  beld 
against  Bowen,  and  then  said  that,  except  as 
hereinbefore  stated  or  admitted,  these  defend- 
ants, on  Information  and  belief,  deny  each  and 
every  allegation  In  tbe  said  complaint  alleged. 
The  court  beld  that  tbe  title  of  tbe  plaintiff  waa 
In  Issue,  and  yald :  "We  regdrd  it  as  the  rule 
In  New  York  tbat  a  denial  snch  as  Is  found  In 
the  answer  In  thla  case.  In  connection  with  tbe 
rest  of  the  answer,  is  a  sufficient  denial  to  raise 
an  lasue  aa  to  tbe  plaintiff's  ownership  of  tbe 
notes,  and  to  warrant  evidence  to  show  any 
other  ownership.  Under  such  a  denial  a  defend- 
ant has  a  right  to  prove  anything  tbat  will 
ahow  tbe  all^tlon  covered  by  the  denial  to  be 
untrue." 

4.  Denial  of  <fMlorMfRe»t. 

In  the  absence  of  a  si>eclal  statute  requIrloR 
a  sworn  plea,  a  denial  of  tbe  Indorsement  or 
transfer  to  plaintiff  Is  generally  held  sufBclent 
to  put  In  Issue  tbe  title  of  an  indorsee  or  as- 
signee. But  a  denial  in  the  nature  of  a  nega- 
tive pregnant  Is  bad  pleading,  and  Is  held  Insnf- 
fldenL 
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In  an  action  by  an  Indorsee  against  the  mak« 
of  a  note  the  answer  alleged  tbat  It  was  ob- 
tained by  fraud,  that  tbe  assignment  was 
fraudulent,  and  that  tbe  note  was  materially 
altered,  and  denied  that  the  payee  by  Indorse- 
ment assigned  aald  note  to  tbe  plaintiff,  or  tbat 
It  was  Impossible  to  protest  the  note.  Thla 
was  held  to  be  a  good  defense.  Mechanics' 
Bank  v.  Fowler,  86  Mo.  38.  The  court  said: 
"Plaintiff's  only  claim  of  action  Is  tbe  alleged 
indorsement  of  Acock,  and  this  averment  Is 
positively  and  spect&calty  denied  in  tbe  answer, 
aa  also  that  she  Is  the  legal  holder  of  the  note ; 
and  without  proving  the  assignment  and  owner- 
ship no  recovery  can  be  bad." 

And,  In  an  action  by  the  holder  of  a  note,  an 
answer  of  tbe  maker  denying  tbe  indorsement 
and  delivery  by  the  payees  was  held  sufficient 
to  require  proof  by  plaintiff  tbat  the  payees  had 
Indorsed  the  note.  Martens  v.  Burton  Co.  T 
Misc.  244,  27  M.  Y.  Supp.  260.  The  coart 
said :  "Asinimlng,  but  not  conceding,  that, 
upon  proof  by  affidavit  that  the  note 
was  duly  Indorsed  by  the  payees,  the  answer 
could  l>e  stricken  out  as  sham,  yet,  as  the  rec- 
ord does  not  show  that  any  such  proof  was  made 
on  this  motion,  tbe  order  striking  out  this  an- 
swer as  sham  must  be  reversed." 

An  answer  by  the  maker  of  a  note,  alleging 
that  the  note  sued  on  bad  been  made  by  him  and 
indorsed  by  the  payee  to  an  Insurance  company 
as  collateral  tor  a  debt  due  from  the  payee,  and 
waa  delivered  to  said  company  for  Its  sole  Dse, 
and  that  it  was  never  assigned,  Indorsed,  or  de- 
llvered  by  tbe  payee  or  maker  to  the  plaintiff, 
was  beld  to  be  a  good  plea  In  an  action  by  the 
assignee  of  a  note.  M'Connell  v.  Uorriaon,  1 
LItt.  (Ky.)  206.  In  this  case  the  conrt  said  : 
"Each  of  the  two  latter  pleas,  we  apprehend, 
contains  safflclent  matter  to  bar  the  plaintiff 
Morrison's  action.  Bach,  in  substance,  denies 
that  the  note  was  ever  assigned  to  Morrlsm ; 
and  to  an  action  brought  In  the  name  of  an  as- 
signee. It  has  been  heretofore  held,  and  no  doubt 
held  correctly,  that  the  defendant,  by  a  plea  In 
bar,  may  traverse  or  deny  the  assignment  of  the 
note  to  the  plaintiff.?* 

And  thp  Indorspment  of  a  note  was  held  to  be 
in  Issue  In  an  answer  which  denied  the  Indorse- 
ment and  transfer  to  plaintiff,  and  his  owner- 
ship, although  uo  allegation  was  made  as  to 
ownership  or  possession  by  anywe  else ;  bnt  It 
was  allied  that  the  note  waa  mads  and  deltv- 
ered  to  the  plalntHTs  assignor  wUJiont  consider- 
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ever,  as  heir  at  law  or  le^tee  of  Bemhard 
Henry  Kuhlman,  deceased,  in  the  three 
promissory  notes  which  were  the  subject- 
matter  of  this  saitj  but  that  by  reason  of 
such  decedent's  bequest  of  all  his  personal 
property,  money,  and  notes  to  his  widow, 
Susannah  Ruhlman,  who  is  still  living,  sho 
became  and  was  the  only  real  party  in  in- 
terest in  the  subject-matter  of  this  action. 
Our  Code  provides  that  'every  action  must 
be  prosecuted  in  ^e  name  of  the  real  party 
in  interest.'  .  .  .  It  is  settled  by  our 
decisions  that  an  answer  which  states  facts 
showing,  if  true,  that  the  plaintiff  had  no 
interest  in  the  subject  of  the  action  at  the 
time  of  its  commenoement,  and  that  some 
peraoDt  naming  him,  otiwr  than  such  plain- 
tiff was  at  Uie  time  the  teal  party  in  inter- 

atlon,  for  aeeommodatlMi.  Jones  ▼.  Brown,  29 
Ulic.  617,  01  N.  T.  Sapp.  972.  The  court  said : 
"So  far  as  regards  the  motion  for  judgment  up- 
OD  the  answer  as  frivolous  after  the  sham  por- 
tions have  been  stricken  out,  it  must  be  denied. 
The  third  paragraph  of  the  complaint  alleges 
the  transfer  to,  and  ownership  of,  the  note  by 
the  plaintiff.  These  are  material  allegations 
whieb  the  plaintiff  most  prove  In  order  to  re- 
cover. They  are  explicitly  denied  by  the  de- 
I  fendant.    Such  a  denial  cannot  be  regarded  as 

fHrolons.  Taylor  v.  Smith,  29  N.  Y.  S.  B.  365. 
8  N.  ¥.  Supp.  519 ;  Queen  City  Bank  v.  Hudson, 
8  App.  Dlv.  27.  40  N.  Y.  Bnpp.  1018.  The  mo- 
tion most  be  granted  so'  far  as  regards  strtlclng 
out  the  speclfled  portions  of  the  answer  as  sham, 
and  moat  be  dented  so  far  as  it  aaks  for  Judg- 
ment upon  the  answer  as  frivolous." 

And  an  mdoraee  of  paper  payable  to  "Bnsanna 
P.  Prahl,"  and  indorsed,  "Mrs.  Prahl,"  was 
held  to  be  required  to  establish  hia  title,  where 
the  affidavit  of  defense  denied  the  Indorsement, 
and  alleged  that  It  was  the  property  of  Susanna 
P.  Prahl'a  administrator,  and  not  that  of  her 
hoflbwd.   Prahl  v.  Bmalti,  6  W.  N.  C.  571. 

And  In  an  action  by  an  Indorsee  a  plea  of  non- 
assignment  was  held  salOclent  to  put  the  legal 
tlUe  In  Isane.   Klyc*  v.  Black,  7  Bazt.  277. 

So,  in  an  action  to  charge  an  Indorser  of  a 
note  payable  lo  defendant's  order,  and  of  which 
the  plaintiff  claimed  to  be  the  lawful  owner  and 
holder,  the  answer  alleged  that  the  note  was 
never  Indorsed  or  delivered  to  the  plaintiff  or  to 
anyone  for  her,  and  that  she  was  not  the  law- 
ful owner  of  It,  and  had  no  property  in  it,  but 
tbat  posseaslon  of  it  was  obtained  by  ber  hus- 
band, as  ber  agent,  by  fraud,  and  without  the 
knowledge  or  consent  of  the  maker  or  defendant, 
or  cither  of  them.  This  was  held  to  state  a  de- 
fense. Bowman  v.  Van  Kuren,  29  Wla.  200,  0 
Am.  Rep.  .'>54. 

In  Schroeder  v.  Nlelson,  39  Neb.  835,  57  N. 
W.  093,  which  was  an  action  ij  an  Indorsee 
agalnat  the  makers  of  a  note,  the  answer  de- 
nied plalntlff'a  ownerahlp.  Tbls  was  held  suf- 
ficient to  put  In  iBHue  the  indorsement.  The 
pleadings  were  not  given,  and  the  defense  was 
also  failure  of  considerfttlon  and  that  plaintiff 
was  not  a  bona  fide  bolder. 

In  an  action  by  the  bolder  of  a  note,  it  was 
held  to  be  a  good  defense  that  the  Indoraement 
to  hlA  was  not  made  until  after  suit  was 
brought.  The  pleadings  were  not  glvaL  Hovey 
V.  Sebring,  24  lUeh.  282,  0  Am.  Bep.  122. 
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est  in  such  suit,  is  an  answer,  not  in  abate- 
ment, but  in  absolute  bar,  of  the  pending 
action.  ...  It  must  be  held,  therefore, 
we  think,  that  the  fourth  paragraph  of  ap- 
pellees'  answer  herein  stated  a  good  defense 
in  bar  of  this  action,  and  that  the  relator's 
demurrer  to  such  paragraph  was  correctly 
overruled." 

Counsel  for  appellants  have  cited  these 
cases,  and  we  have  quoted  from  them  for 
the  purpose  of  showing  that  in  each  of  them 
the  plaintiff  was  not  the  payee  of  the  note, 
but  was  an  indorsee  of  the  payee,  or  claimed 
title  by  virtue  of  scmie  process  of  court  or 
by  inheritance.  But  even  all  of  the  cases 
cited  by  counsel  do  not  suj^KMt  their  con- 
tention. For  instance,  the  case  of  Steift  v, 
BlUwtirth,  10  Ind.  206,  71  Am.  Dec  316,  la 

Where  the  statute  speelfleally  provides  fi>r  a 
denial  ot  the  Indorsement  under  oath,  the  stat- 
ute must  be  followed. 

Ala.  Code,  f  2594,  provides  that  an  action 
upon  commercial  paper  must  be  prosecuted  by 
the  holder  of  the  1^1  title.  In  an  action  by 
an  Indorsee  agalnat  the  maker  of  a  note,  a  sworn 
plea  of  the  defmdant,  denying  tbat  the  note 
had  been  assigned  to  the  plaintiff,  pot  In  Issue 
the  execntlon  of  tbe  Indorsement.  Slaughter  v. 
First  Nat.  Bank,  100  Ala.  157,  19  So.  430.  The 
other  pleas  were  failure  of  consideration,  breach 
of  warranty  and  fraud. 

In  an  action  tv  Indorsees  against  tbe  maker 
of  a  note  Indorsed  by  trustees  of  a  bank,  it  was 
pleaded  OtMt  said  trustees  were  not  Invested 
with  the  iwtl  ownership,  and  did  not  make  a 
legal  transfer  or  Indorsement  to  plaintiffs,  it 
was  bold  that,  whether  tbe  tranafer  by  indorse- 
ment was  legal,  or  whether  the  bank  had  an- 
tborlty  to  make  a  contract  at  the  date  of  the 
note,  were  pure  questions  of  law,  and  tbe  In- 
doroemMit  could  only  be  Impeached  by  a  awom 
plea.    Savage  v.  Walsbe,  26  Ala.  610. 

In  Uanning  v.  Marooey,  87  Ala.  565,  13  Am. 
St.  Bep.  67,  6  So.  343,  the  court,  In  passing  on 
a  question  of  evidence,  said :  "The  objection 
interposed  to  the  admission  in  evidence  of  the 
bill  of  ezchauge  described  In  the  complaint  was 
not  well  taken.  The  Instmment  was  averred  to 
be  tbe  property  ot  tbe  plaintiff,  transferred  to 
him  ^^J  tbe  Indorsement  of  tbe  payee ;  and  there 
waa  no  sworn  plea,  denying  the  fact  of  owner- 
ship. Tbe  validity  of  such  transfer  could  not, 
therefore,  be  raised  under  tbe  plea  of  the  gen- 
eral Issue.  Code  1886.  H  2676,  2770 ;  Bole  of 
Practice,  No.  29.  p.  810,  Code  (1886)  ;  Agee  V. 
Uedlock,  2S  Ala.  281." 

So,  under  Ala.  act  1819,  regulating  proceed- 
ings In  courts  of  law  and  equity,  providing  that 
when  any  suit  shall  be  instituted  by  an  aasignee 
of  any  bond  or  writing  It  Bhall  not  be  necessary 
for  the  plaintiff  to  prove  the  assignment,  unless 
the  plea  denying  such  assignment  states  that 
some  one  or  more  of  sndi  Indorsements  Is  forged, 
and  is  sworn  to,  it  was  held  tbat  an  affidavit  to 
a  plea  that  the  note  was  not  at  any  time  In- 
dorsed  and  delivered  to  the  plaintiff,  and  that 
he  had  no  legal  or  equitable  Interest  In  It  at  the 
commencement  of  tbe  suit,  or  at  any  time  before, 
was  Insnfiielent.  This  was  an  action  by  a  blank 
indoTMs  Malnst  the  maker.  Bancroft  v.  Fatnt, 
15  Ala.  884. 

In  an  aetl<ai  by  the  holder  against  the  maker 
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eit«d  br  appellants.  This  case  shows  that 
an  answer  such  aa  the  one  in  question  is  not 
j^ood  even  against  an  indorsee.  The  lan- 
guage of  the  third  defense  in  that  case  was 
"that  Kllfvcorth  was  not  the  real  party  in 
interest,  but  that  the  note  was  the  exclusive 
property  of  Rowe,"  Then  the  fourth  de- 
fense alleged  ''that  said  note  was  assigned 
by  the  defendant  Rowe  to  the  plaintiff  by 
indoraemcnt  in  blank,  as  alleged ;  that  it 
was  so  assigned  and  delivered  to  the  plain- 
tiff by  Rowe  to  secure  to  said  plaintiff  9->- 
600  which  Rowe  owed  plaintiff,  and  tor  no 
other  c<Misiderati<Hi ;  that  after  said  assign- 
tnent  and  delivery  the  defendant  Swift  paid 
to  the  plaintiff  the  said  sum  of  {2.500  in 
full,  being  all  the  interest  of  the  said  Ells- 
worth in  said  note,  and  that  since  said  pay- 


ment the  aaid  plaintiff  has  not  acqaired  any 
interest  in  the  residue  of  said  note;  that 
the  said  payment  is  credited  on  the  note: 
and  that  the  plaintiff  is  not  the  real  party 
in  interest  in  this  suit,  but  that  the  aaid  de- 
fendant Itowe  is  the  exclusive  owner  ot  said 
note.-*'  In  this  ease  the  supreme  court  ol 
Indiana  not  only  hold  that  such  an  answer 
as  the  third  defense  is  not  good,  but  that 
it  is  necessary  for  the  defendant  to  plead 
the  facts.  The  court  said:  "The  third 
paragraph  is  dearly  had.  Lamttm  v.  Fallt, 
li  Ind.  309.  That  was  a  suit  similar  to 
this,  and  the  answer  was  the  same  as  this 
third  paragraph.  It  is  there  said  that  'the 
defect  iu  the  paragraph  in  questimi  is  that, 
in  effect,  it  admits  the  assignment  of  the 
note  and  mortgage,  but  does  not  ecmtain 


of  a  note  Indorsed  In  blank,  the  defendant 
pleaded  tbe  general  Issue,  that  the  note  was  ob- 
tained bx  fraud,  and  that  plaintiff  was  only  an 
a^nt  of  tbe  pajeev,  wbo  were  seeking  to  avoid 
tbetr  CMitract  thronsh  plaintiff.  It  was  beld, 
under  Ok.  Code,  I  providing  tbat  an  In- 

dorsement or  assignment  of  any  bill  need  not  be 
proved  unless  denied  on  oath,  that  proof  of  tbe 
Indorsement  was  dispensed  with  whether  the  ac- 
tion was  against  the  Indoraee  or  against  tbe 
maker.   Habersham  t.  Lehman,  68  Ga.  380. 

In  Bobinsim  v.  Lair.  81  Iowa,  9,  which  was 
an  action  b;  an  Indorsee,  the  answer  denied  tbe 
indorsement  under  oath,  and  alleged  that  the 
plaintiff  took  the  note  after  due  bj  delivery 
wltboat  indorsetnent  and  with  knowledge  of 
failure  of  consideration.  It  was  held,  under 
Iowa  act  1882,  chap.  28,  providing  that  In  ac- 
tions on  wrlttra  ustrumeniB  tbe  signature 
thereto,  or  any  indorsement  thereon,  shall  be 
deemed  genuine  and  admitted,  ttoless  the  party 
whose  slgnatan  It  purports  to  be  shall  deny  the 
same  onder  oatb,  that  a  party  suing  apon  a 
written  instrument  is  not  required  to  prove  "the 
signature  of  any  person"  thereto,  unless  denied 
by  "such  person"  under  oatb.  The  effect  of  this 
decision  Is  tbat  the  indorsement  should  be  de- 
nied by  an  affidavit  of  tbe  ludorser. 

The  defense  ot  general  denial  was  beld  not  to 
put  in  issue  plaintiff's  alleged  ownership,  under 
Tex.  Eer.  Stat  art.  271,  providing  that,  wnen 
a  salt  ahall  be  Instituted  by  an  Indorsee  of  a 
written  instrument,  the  Bsstenment  shall  be  re- 
garded as  fully  proved  unlesK  denied  on  oath, 
and  unless  an  affidavit  Is  filed  alleging  forgery. 
Grounds  v.  Sloan,  73  Tex.  662,  11  A.  W.  898. 

III.  Bev.  Stat  1845,  p.  415,  f  14  (Starr  & 
Curtis  Stat.  chap.  liO,  f  29),  provides  that  the 
defendant  may  plead  as  many  matters  of  fact  as 
he  may  deem  net:essary  for  his  defense,  or  may 
plead  tbe  general  Issue,  and  give  notice  of  tbe 
special  natters  lutendrd  to  be  relied  on  for  n 
defense.  Kev.  Stat.  184S,  p.  421.  S  S»,  provides 
tbat,  in  all  actlous  upon  notes  In  the  name  of 
tbe  assfKnee,  the  plaintiff  shall  not  be  bound  to 
prove  the  signature  of  tbe  assignor,  unless  the 
assignment  be  put  in  laxue  by  verified  plea.  The 
rulings  on  these  Blatate<i  have  been  various  as 
applied  to  the  several  different  pleadings. 

In  Loekrldge  v.  Nuckolls.  23  III.  178.  It  was 
beld  that  this  section  <50)  did  not  prohibit  the 
defendant  from  denying  the  assignment  by  re- 
bnttlnc  evidence  after  the  plaintiff  bad  intro- 
duced the  note  In  evidence.  This  was  an  action 
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r  of  assumpttU  on  a  note  by  an  indorsee,  and  tbe 
defense  was  tbe  general  Issue,  not  verified,  and 
a  special  notice  that  the  note  was  obtained  from 
the  payee  oy  frand.  The  court  said  :  "Tbe  as- 
signment indorsed  upon  the  note  la  prima  facie 
evidence  of  its  genuineness,  but  does  not  pre- 
clude tbe  defendant  from  rebutting  that  fact.  or. 
if  he  chooses,  he  may,  l>y  denying  It  by  plea  verl- 
ned  by  aOidavlt.  throw  the  harden  ot  the  proof 
on  the  plaintiff  In  tbe  first  Instance." 

In  an  action  of  assumpsit  on  a  note  upon 
common  counts  and  a  plea  of  general  Issue.  It 
was  beld  tbat  the  Indorsementa  to  the  plaintiff 
were  put  m  Issue.  The  court  held  tbat  this  was 
the  rule  at  common  law;  and  was  not  controlled 
by  ill.  Rev.  Stat.  421  (Prac.  Act.  |  59).  provid- 
ing that,  in  all  actions  upon  notes  la  the  name 
of  the  assignee,  the  plaintiff  shall  not  be  bound 
to  prove  the  signature  of  the  aasignor  unless  the 
assignment  be  put  in  Issue  by  a  verified  plea.  It 
was  held  tbat  this  statute  only  applied  wtiere 
the  plaintiff  declared  specially  upon  the  Indorse- 
ment. Uall  T.  Freanan,  59  ill.  55. 

But  In  Templeton  v.  Hayward,  65  111.  178. 
which  was  an  action  of  assumpsit  by  an  in- 
dorsee on  note&,  the  plea  was  non  aseumptit, 
verified.  It  was  held  that.  If  the  defendant 
wished  to  put  In  Issue  tbe  assignment,  he 
should,  onder  the  general  Issue,  state  In  the  af- 
lidavlt  attached  thereto,  speelflcally.  that  the 
l>a}-ee  did  not  assign  the  note,  or  that  the  sig- 
nature to  the  aMilgnment  was  not  bis. 

In  Grier  v.  Glbbwi.  3i>  III.  521,  which  was  an 
action  of  assumpsit  by  an  indorsee  against  the 
maker,  with  counts  on  each  note  and  the  com- 
mon counts,  it  was  held  that  the  assignments 
were  not  required  to  be  proved  where  no  affidavit 

j  was  filed  denying  tliem. 

1  In  Gnnor  v.  Hudson,  28  III.  App.  445.  which 
I  was  an  action  of  assumpsit  by  an  indorsee  on  a 
I  note,  the  plea  was  the  general  Issue  and  notice 
I  tit  defense  that  tbe  note  was  never  Indorsed  by 
I  ilie  payee.  This  was  accompanied  by  affidavit, 
I  sworn  to.  that  the  defendant  paid  the  payee. 
I  ibHt  ti)e  note  was  beld  by  plaintiff  as  agent, 
I  and  that  It  was  indorsed  fraudulently.  This 
I  plea  and  verification  were  construed  as  putting 
I  In  issue  tbe  Indorsement. 

In  Walker  v.  Krebaum.  67  III.  252.  whIA 
was  an  action  by  an  assignee  against  the  maker 
i>f  a  note.  It  was  held  that,  tbe  assignment  not 
havinv  been  put  In  Issue  by  plea  verified,  'as  re- 
quired by  statute.  It  would  be  presumed  that  It 
was  made  by  the  corporation  Itself  by  one  hST- 
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Bucli  a  state  of  facta  as  would  enable  the 
court,  in  view  of  the  assignment,  to  say,  as 
matter  of  law,  that  Falb  is  not  the  real 
party  in  interest.'  The  third  paragraph  in 
this  case  is  open  to  the  same  objection. 
The  fourtli  paragraph  is  framed  with  a  view 
to  avoid  that  objection,  by  setting  out  the 
facts  specifically,  and  causing  the  truth 
thereof  to  be  verified  by  affidavit.  The  ap- 
pellees insist  that,  even  if  this  fourth  para- 
graph shows  facts  sufficient  to  enable  the 
court  to  say  that  Ellsworth  was  not  the  real 
party  in  interest,  yet,  under  the  statute,  he 
wus,  as  the  holder  of  the  note  by  assign- 
ment, entitled  to  maintain  the  action  in  his 
own  name."  The  court  held,  however,  in 
this  case,  that  the  only  way  in  which  proof 
eould  be  offered  was  by  first  pleading  the 

ing  competent  authority  to  use  Ita  name  for 
that  purpose. 

And  In  a&  action  hy  Indorsees  against  the 
makers  of  a  note,  the  plea  was  the  general  Issue 
and  notice  under  the  statute  of  the  defense  re- 
lied on,  verified.  It  was  held  that  there  was  oo 
plea  denying  the  Indoi-sement,  and  that  It  was 
not  denied  under  the  plea  of  general  Issue  and 
notice  thereunder  of  special  defenses  verified. 
Bailey  T.  Valley  Nat.  Bank,  21  III.  App.  642. 

So.  In  Bush  V.  Plster,  23  111.  App.  348,  which 
was  an  action  of  .assumpsit  by  an  assignee 
asjalnat  the  maker  of  a  note,  the  defense  was 
iidn  a»9ut)'paU.  It  was  held  that,  as  there  was 
no  plea  denying  the  assignment,  verified,  that 
Issue  was  not  before  the  Jury. 

Denials  of  the  indorsement  or  assignments, 
that  are  In  the  nature  of  a  negative  pregnant, 
were  held  lusufficient. 

In  an  action  by  an  assignee  In  writing  against 
the  maker  on  a  Unt  note,  the  answer  waa :  "And 
this  defendant,  further  answering,  on  Informa- 
tion and  belief  denies  that  said  Daniel  Richards, 
for  a  valuable  consideration,  assigned  by  writ- 
ten instrument  the  Jndcbtedness  due  up<m  said 
note."  It  was  hvld  that  this  was  not  a  denial 
ta  the  assignment,  and  could  be  considered  only 
as  a  denial  that  the  assignment  was  In  writlnR 
and  for  a  valuable  consideration,  and  was  nn 
admission  of  the  assignment.  Randolph  v. 
Harris,  28  Cal.  661,  87  Am.  Dec.  131). 

And  In  Westcott  v.  Patton,  10  Goto.  App.  S44, 
61  Pac.  1021,  which  was  an  action  on  a  note 
by  an  asalgnee  against  the  maker,  where  the 
complaiut  aliegfd  that  the  plalntilT  was  tlto  j 
leital  and  lawful  owner  and  bolder  thereof,  en 
annwer  deuylng  that  the  payee  transferred  or 
assigned  the  note  to  plaintiff  was  held  to  create 
no  material  Issue.  This  answer  was  a  negative 
pr^nant,  as  It  denied  only  the  transfer  by  the 
payee  to  plalntlU',  simply  traversing  a  part. 
The  court  said;  "The  answer  did  not  attempt 
to  put  In  Issue  the  allegation  that  plaintiff  nad 
become  and  was  the  lea;al  owner  and  holder  of 
tike  note  for  value.  Tb<8  was  the  material  part 
of  plalntllTB  allegation.  If  she  were  the  legal 
owner  and  holder  of  the  note  for  value,  and  bad 
poJtsesslon  of  It,  she  was  entitled  to  recover,  even 
though  the  payeu  mav  not  bave  made  any  formal 
assignment  to  her."  This  case  does  not  show 
whether  the  assignment  was  by  writing  or  not. 

So  where  the  answer  denied  that  the  payee 
Indorsed  and  delivered  tbe  note  to  the  plaintiff 
prior  to  Augast  20,  and  denied  that  the  plaintiff  | 
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fncts  from  which  the  court  could  determine 
that  the  plaintiff  was  not  the  real  owner  of 

the  note. 

The  next  case  cited  by  appellants  is  Wil- 
son V.  Clark,  11  Ind.  385.  This  case  does 
not  support  appellee's  theory  of  the  case  at 
bar.  It  is  true  that  this  action  was  by  the 
payee  in  the  note,  but  the  answer  alleged 
tho  facts,  from  \vhich  the  conclusion  that 
he  was  not  the  real  owner  and  holder  of  the 
note,  and  not  the  real  party  in  interest, 
necessarily  followed.  The  following  was 
tlie  ansM'er  filed :  "Answer  by  the  defend- 
ants that  before  the  commencement  of  this 
suit  said  Clark,  the  payee  of  the  notes,  and 
plflinlifi  in  the  suit,  sold  and  delivered  said 
notes  to  Thomas  J.  Spalding,  and 
received   from   said   Spalding  the  |Hrice 

was  tbe  owner  and  holder,  and  pleaded  further 
that  the  defendants  bad  been  garnished  and  the 

money  attached,  and  the  attaching  creditors  In- 
tervened and  plpadL-d  as  In  tbe  answer,  It  waa 
held  to  have  been  properly  stricken  out  as  sham 
and  frivolous.  Goldstein  v.  Kranae,  2  Idaho, 
271,  13  Pac.  232. 

And  in  an  action  by  the  Indorsee  of  notes, 
wbere  the  petition  alleged  the  Indorsement,  the 
answer  alleged  that  the  notes  were  never  In- 
dorsed by  the  payees  so  as  to  transfer  the  title, 
and  that  tbe  Indorsement  was  fraudulent  and 
made  with  intent  to  defeat  a  connterelalm.  It 
was  held  that  the  Indorsment  was  admitted  by 
the  answer.  Second  Nat.  Bank  v.  Uartln,  82 
Iowa,  442,  48  N.  W.  735.  The  conrt  said :  "As 
the  pi-amls»ory  notes  are  negotiable,  and  as  they 
have  been  transferred  to  the  plaintiff, — which 
is  alleged  in  the  petition,  and  not  denied,  but 
admitted  In  the  answer,  as  above  set  oat, — and 
as  this  transfer  is  shown  to  have  t>eett  Iwfore 
the  maturity  of  the  notes,  the  defendants  cannot 
defeat  the  notes  upon  the  ground  of  the  failure 
of  the  warranty  pleaded  as  a  defense.  If  the 
transfer  was  an  IndMsement,  in  sufflefent 
form.  .  .  .  It  is  an  allegation  as  to  the  ef- 
feet  of  tiie  Indorsement, — of  a  conclusion  of  law, 
— and  not  of  the  fact  that  the  Indorsement  was 
not  made  by  the  corporation,  or  by  anyone  hav- 
ing authci  ity  so  to  do.  The  answer  of  the  de- 
fendants does  not.  In  effect,  deny  the  execution 
of  the  Indorsemmt  by  the  indorsers." 

And  an  answer  denying  that  the  note  "waa 
iDdorued  or  transferred  to  the  plaintiff  before 
the  maturity  thereof,  but,  on  tlie  contrary 
thereof.  If  any  such  transfer  took  place,  It  was 
after. the  maturity  of  said  note,"  was  held  to 
put  In  Issue  neither  tbe  indorsement  nor  the 
transfer,  but  merely  that  It  was  before  matu- 
rity. Downer  v.  Read,  17  Minn.  493,  Gil.  470. 
This  answer  also  alleged  that  the  trustee  had  no 
right  to  transfer  the  note  without  tbe  authority 
of  tbe  executive  committee  of  the  company, 
which  authority  was  never  given,  and  doiied 
tbat  plaintiff  "is  now,  or  that  he  was  at  tbe 
time  of  the  commeucement  of  the  action,  the 
l<«al  or  bona  fide  holder  of  said  note."  This 
was  beld  to  be  a  denial  merely  of  a  conclusion 
of  law. 

And  In  L'rasler  v.  Williams,  15  Minn.  288,  Oil. 
219.  It  was  held  that  a  denial  In  the  nature  of  a 
negative  pregnant  was  insnfllelrat.  The  com- 
plaint alleged  the  making  and  delivery  of  a 
note,  "that  before  the  maturity  of  the  said  note. 
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and  conaideraticai  of  said  eale  and  de- 
livery; that  froni  the  time  of  the 
delivery  hy  said  Clark  to  Spalding,  up  to 
the  present,  they  have  been  wholly  the 
property  of  Spalding,  and  in  his  posses- 
sion; that  said  Spalding  is  the  only  person 
who  has  any  real  interest  in  or  title  to  said 
notes  or  their  proceeds;  that  said  Clark,  by 
said  sale  and  delivery,  assigned  said  notes 
to  8aid  Spalding  without  indorsement;  that 
said  Clark  is  not  the  owner  of  said  notes, 
or  either  of  them,  nor  has  he  any  interest 
whatever  in  or  to  them,  nor  has  he  now,  or 
flt  any  other  time  since  said  sale  had,  either 
of  said  notes  in  his  poasession,  nor  did  said 
Clark  direct  or  authorize  this  action  to  be 
commenced  in  his  name,  but  it  was  com- 
menced by  the  direction  of  said  Spalding 

the  said  Aaron  Alarcb,  for  value  received,  sold, 
transferred.  Indorsed,  and  delivered  It  to  the 
plaintiff,"  sad  that  tbe  plaintiff  was  the  owner 
and  holder.  The  answer  denied  that  part  of 
the  complaint  quoted,  and  said  that  the  plain- 
tiff at  tbe  time  of  tbe  commencement  of  the  ac- 
tion was  not,  and  Is  not  now,  the  owner  and 
holder  of  said  note.  It  was  held  that  the  plain- 
tMTs  ownership  was  not  put  In  Issue.  Tbe  court 
said :  "But  the  denial  in  the  answer  puts  la 
Issue,  at  the  most,  the  time,  aot  tbe  fact,  of 
transfer.  As  to  that.  It  Involve*  a  negative 
pregnant,  and  la  InsalBclent  Under  such  a 
denial  the  note  might  have  been  sold  and  deliv- 
ered to  the  plaintiff,  and  jet  the  answer  would 
be  literally  true.  If  the  sale  did  not  take  place 
till  tbe  note  was  due." 

Tbe  above  case  was  said.  In  Nunnemacker  v. 
Johnson,  38  Hlnn.  390,  »8  N.  W.  301.  to  be  over- 
ruled in  Stone  v.  Quoal.  80  HIaa.  46,  29  N.  W. 
826,  but  In  both  of  tbese  latter  cases  tbe  an- 
swers were  general  denials.  Tbe  Stone  Case 
held  that  tbe  denial  of  each  and  erery  allcEatlon 
of  the  complaint,  except  the  execution  of  the 
chattel  mortgage,  was  not  a  denial  In  the  nature 
of  a  negative  pregnant.  In  the  Frasler  Cane, 
which  is  said  to  be  overruled,  that  part  of  tbe 
complaint  was  den  ltd  after  and  IncluAog  the 
words  "that  before  the  maturity  of  said  note 
Aaron  March,  for  value  received,  sold,"  etc., 
and  was  a  denial  In  the  nature  of  a  negative 
pregnant. 

And  a  denial  traversing  the  complaint  was 
held  bad  as  a  negative  pre^^ant.  and  as  a  con- 
clusion of  law.  Allen  v.  Relllj,  IS  Nev.  452. 
The  court  said :  "Besides,  the  defendant  only 
denied  that  plaintiff  was  the  lawful  owner  and 
holder,  thus  admitting  that  sbe  held  and  owned 
it  nnlawfulljr,  evldentlj  uptm  tbe  theory  that 
It  had  been  paid." 

And  In  an  action  by  the  bolder,  an  answer  de- 
nying that  defendants  Indorsed,  delivered,  or 
transferred  the  notes  to  tbe  plalntltTs,  but  which 
did  not  deny  that  they  indorsed  the  notes  or  as- 
sailed plaintiffs'  pottsesslcn,  was  held  to  be  friv- 
olous. Kanlah  v.  Baiter,  1  HUt  558.  This 
note  was  payable  to  the  order  of  tbe  maker,  and 
was  indorsed  by  him.  The  answer  denied  any 
knowledge  or  information  as  to  wbetber  plain- 
tiffs are  tbe  lawful  owners  or  holders  of  said 
notes.  The  court  said:  "They  do  not  deny 
that  they  Indorsed  tbe  note ;  nor  do  they  set  up 
any  matter  assailing  the  plaintiffs'  possenlon  of 
It.  When  a  note  Is  payable  to  the  order  of  the 
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alone."  This  answer  was  not  merely  a  oon- 
elusion,  but  was  full  and  explicit,  and 
stated  the  facts  which  showed  that  pUia- 
tiff  had  parted  with  the  title,  and  had  no 
interest  whatever  in  the  notes. 
'  The  case  of  Pendleton  County  v.  Amy,  13 
Wall.  297,  20  L.  ed.  679,  was  an  action  of 
debt  for  smething  over  $13,000,  claimed  to 
be  due  him  on  3S4  coupons,  repreaentii^ 
the  unpaid  interest  on  50  bonds,  for  $1,000 
each,  which  had  been  issued  by  the  county 
in  payment  of  a  subscription  to  the  capital 
stock  of  a  railway  company.  The  bonds 
were  payable  to  bearer.  The  petition, 
among  other  things,  alleged  that  the  bonds 
were  sold  by  the  railway  company  to  plain* 
tiff  for  $50,000,  and  delivered  to  him  witli 
the  coupfMis  attached,  and  that  the  plaintiff 

maker,  and  Indorsed  by  him.  In  legal  effect  It  la 
Indwsed  to  any  person  who  may  bold  It,  and 
tbe  denial  of  the  mere  act  of  Indorsement  or  de- 
livery to  tbe  bolder  is  not  the  denial  of  a  ma- 
terial averment.  It  may  be  asaumed  that  the 
thing  thus  denied  Is  not  literally  true,  and  yet 
the  defendants  wou'd  be  liable."  No  discussion 
appears  In  the  case  as  to  a  denial  on  Informatkui 
and  belief. 

S.  Denial  of  irangfer. 

In  actions  by  Indorsees  aod  assignees,  a  denial 
of  transfer  Is  held  sufflclent  to  put  In  Issue  tbe 
legal  tltla  So,  where  the  note  Is  not  Indorsed, 
a  denial  of  transfer  Is  held  a  sntBclent  defense. 
In  IlllDOlts,  if  a  suit  Is  by  a  holdn-  on  a  note  pay- 
able to  a  payee  "or  bearer,"  a  dental  of  transfer 
to  plaintiff  Is  a  good  defense, — the  courts  In 
that  sUte  refusing  to  recognise  the  negotlabUI^ 
of  such  paper  If  It  is  not  Indorsed  by  the  payee. 

A  complaint  alleged  that  the  note  was  In- 
dorsed by  the  defendant  and  afterwards  trans- 
ferred to  the  plaintiff,  and  tbat  tbe  latter  Is 
poBsesaed  thereof.  The  answer  denying  the 
transfer  to  plaintiff  was  held  sufficient  to  put 
the  title  In  Issue,  although  It  did  not  spedecal- 
ly  doiy  his  possession  of  the  note.  Gbadwich 
V.  Booth,  13  Abb.  Vr.  249.  In  this  case  the 
court  said:  "Plaintiffs  allege  tbat  they  be- 
came entitled  to  the  note  by  transfer  and  ddlv- 
ery;  tbis  the  answer  denies.  That  denial  Is 
suIHcicut  to  put  the  ownership  In  issue.  The  ad- 
dition of  the  averment,  tba*  'plaintiff  la  now 
pobsesiied  of  it'  Is  entirely  superfluous.  The 
law  would  have  presumed  tbls  from  tbe  previous 
allegation.  I'osscssion  gives  no  title,  unless  It 
be  the  result  of  Indorsement  and  delivery,  or  at 
least  of  delivery  from  the  lawful  owner.  Plain- 
tiff has  chosen  to  aver  that  he  did  so  become 
poBsessed,  and  tbe  defeadanta  have  denied  that 
averment." 

And  an  answer  denying  the  transfer,  and  that 
the  plaintiff  was  the  owner  of  the  notes,  was 

held  to  constitute  a  good  defense.  In  an  action 
by  an  indorsee  against  the  maker  of  a  note. 
Central  City  Bank  v.  Bice,  44  Neb.  594,  63  N.  W. 
60.  Id  this  case  the  court  said:  "Unless  the 
bank  is  tbe  owner  of  these  notes,  a  Judgment 
thvreon  would  be  no  defense  to  the  defendant  hi 
an  action  broaght  against  him  'bj  tbe  Opera 
House  Company,  or  the  real  owner  of  tlie  same 
notes.  It  Is  very  clear  that  the  answer  sets  np 
a  good  defense.  Schroeder  v.  Nlelson,  30  Neb. 
335,  57  K.  W.  998." 

And  In  an  action  by  an  asslsnee  of  a  note,  an 
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became  the  owner,  holder,  and  bearer  there- 
of. The  defendant  answered,  ailing  that 
the  plaintiff  was  not  at  the  time  of  filing 
hia  declaration,  or  at  the  time  defendant 
answered,  the  owner,  holder,  or  bearer  of 
the  said  alleged  bonds  or  coupons,  nor  of 
any  or  either  of  them,  as  in  the  declaration 
mentioned.  The  court  said :  "Now,  in  re- 
gard to  the  first  plea,  while  it  is  true  that 
the  defense  which  it  sets  up  was  onlj  in- 
ferentially  an  answer  to  the  plaintiff's  com- 
plaint, and  while  it  might  as  well  have  been 
set  up  under  the  general  issue,  it  was  never- 
theless a  traverse  of  a  material  averment  of 
the  declaraticm.  The  coupons  were  made 
payable  to  bearer,  hut,  if  the  plaintiff  was 
neither  the  owner  nor  the  holder  nor  the 
bearer,  they  were  not  promiseB  to  pay  him, 

ancwer  of  the  maker  OmybiK  the  tranafer  was 
held  snfflclent  to  put  the  legal  title  tn  issue. 
Wood  T.  Neely,  7  Bart.  586. 

In  an  actI<Hi  hj  an  indorsee,  where  the  answer 
denied  the  transfer  of  the  note  to  the  plaintiir, 
it  was  held  that  the  prodactloo  of  ibe  note 
bearing  the  Indorsement  of  the  corporation 
payee,  signed  by  Its  manager,  was  sufflclent  to 
raise  the  presnmption  of  authority  to  Indorse, 
and  that  the  plaiutiif  was  the  owner.  Citizens' 
Nat.  Bank  v.  Wlntler,  14  Wash.  558.  63  Am.  Bt. 
Rep.  890,  45  Pae.  88. 

Where  the  note  Is  payable  to  a  named  payee, 
and  Is  not  Indomed,  the  denial  of  transfer  makes 
an  Issue. 

In  an  action  bv  a  bolder  of  a  note  payable  to 
another  party,  an  answer  denying  that  the  note 
was  ever  sold,  transferred,  or  delivered  to  the 
plaintiff,  or  that  plaintiff  was  the  lawful  holder 
or  owner,  was  held  sufficient.  Carpenter  v. 
Beynolds,  58  Wis.  666,  17  N.  W.  800. 

And  in  an  action  on  notes  where  the  plaintiff, 
was  not  the  payee  the  petition  stated  nothing 
about  an  Indorsement,  bat  allied  that  the  notes 
were  dnly  transferred  to  the  plaintiff,  and  that 
he  Is  now  the  owner  and  holder  thereof.  The 
answer  denied  that  said  notes  were  ever  trans* 
ferred,  that  the  plaintiff  was  ever  the  owner  or 
holder  thereof,  or  that  he  ever  had  any  right, 
title,  or  interest  therein,  and  alleged  Uiat  the 
payees  of  said  notes  are  respectively  the  own- 
ers and  holden  thereof.  Thla  was  held  to  put 
the  title  in  Issue.  Washington  v.  Uobart.  17 
Kan.  276.  In  this  case  It  was  said  that,  If  the 
petition  had  alleged  an  indorsement,  the  denial 
would  have  to  be  verified  to  put  the  same  In  Is- 
sue, onder  Kan.  Oen.  Stat.  660,  f  108,  providing 
that  the  allegation  of  an  indorsement  can  be  put 
In  Issne  only  by  a  denial  thereof  verlBed  by  af- 
fidavit. Kan.  Gen.  Stat.  6S5,  |  26,  provides 
that  a  note  may  be  transferred  without  indorse- 
ment, and  by  delivery  merely,  so  as  to  authorize 
the  transferee  to  sue  In  his  own  name.  The 
court  held  that  an  allegation  of  such  a  transfer 
mny  he  put  In  Issue  by  an  unverified  answer. 

In  Illinois,  in  a  suit  by  a  holder  of  a  note 
payable  to  a  nenied  payee  "or  bearer,"  a  plea 
denying  the  Indorsement  or  transfer  to  plaintiff 
Is  held  to  be  a  good  defense  under  III.  Rev.  Stat. 
1846,  p.  884,  providing  that  any  note  payable 
to  any  person  shall  be  assignable  by  Indorse- 
ment BO  sfc.  to  vest  the  property  In  the  assignee. 
Boosa  V.  Crist,  17  III.  450,  65  Am.  Dec.  67&. 
The  court  In  this  case  adt^ted  the  role  that, 
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and  the  county  was  not  indebted  to  him. 
Hence  it  was  material  to  his  case  to  aver, 
as  he  did,  that  he  was  the  bearer,  and  the 
plea  took  issue  with  this  averment.  It  de- 
nied the  title  of  the  plaintiff  or  his  right 
of  action,  and,  though  faulty  in  form,  in 
substance  it  amounted  to  a  defense.  It  was 
therefore  error  to  overrule  it  upon  a  general 
demurrer."  This  case  was  also  by  one  not 
the  payee,  and  the  answer  is  different  from 
many  others  which  on  first  reading  might 
appear  to  be  the  same,  and  then  we  should 
consider  the  facts  of  the  whole  case.  These 
bonds  ajid  coupons  were  payable  to  hearer, 
and  then,  so  far  as  the  record  discloses, 
were  not  assigned  to^he  plaintiff.  There 
was  no  acknowledgment  of  the  railroad 
company,  to  whom  the  bonds  were  original- 

under  this  statute,  the  words  "or  bearer"  in  a 
note  are  surplusage,  and  refused  to  adopt  the 
New  York,  rule  that  such  notes  are  transferable 
by  delivery  although  the  note  was  transferred  In 
New  York. 

So  it  was  held,  under  111.  Rev.  Stat  1874, 
chap.  98,  f  4,  provldtns,  as  in  Bev.  Stat.  1845, 
p.  384,  that  where  a  suit  was  brongbt,  by  a  per- 
son not  the  payee,  upon  a  note  payable  to  a 
payee  or  bearer,  and  plaintiff  became  the  owner 
without  Its  having  been  assigned,  the  maker 
could  presmt  hIa  defense  to  the  same  extent 
that  he  could  In  case  It  was  bron^t  by  the 
payee.  Babberman  v.  Muehlhausen,  S  III.  App. 
320. 

Following  this  case,  it  was  held  that  a  note 
payable  to  a  payee  "or  bearer,"  without  Indorse- 
ment, was  not  transferable  at  law  by  delivery 
merely,  and  that  it  was  not  controlled  by  111. 
Rev.  Stat.  1874,  chap.  98,  |  8,  providing  that 
any  note  payable  to  bearer  may  be  transferred 
by  delivery,  as  the  distinctly  was  made  be- 
tween a  note  payable  to  bearer  and  one  pay- 
able to  a  particular  person  named  or  bearer. 
The  pleadings  were  not  given  In  this  case,  but 
the  point  made  on  appeal  was  that  such  a  note 
could  not  be  transferred  without  indorsement  so 
as  to  give  the  holder  the  right  to  sue  in  bis  own 
name.    Garfield  v.  Berry,  6  111.  App.  3S6. 

c.  Dental  that  plainUtF  t»  the  owmer  or  holder. 

A  denial  that  plaintiff  is  the  holder  or  owner 
of  a  note  sued  upon  Is  generally  held  Insufficient. 
In  some  eases  this  is  held  to  plead  only  a  con- 
clusion of  law,  and  In  stMne  cases  It  la  held  not 
to  put  In  Issue  the  legal  title  or  Indorsement.  It 
Is  not  a  compliance  with  the  rule  of  Code  plead* 
ing  requiring  an  answer  to  deny  the  material  al. 
legations  of  the  complaint.  Bat  in  Ohio  it  Is  a 
good  answer  to  deny  that  plaintiff  is  the  holder 
or  owner, 

So,  In  en  action  by  an  Indorsee  on  a  certifi- 
cate of  deposit  executed  by  defendant,  it  was 
held  that  the  Instrument  was  a  note,  and  that 
an  answer  that  plaintiff  was  not  the  legal  owner 
or  holder  of  the  certificate  of  deposit  raised  no 
issue,  but  was  an  averment  of  a  conclnaton  of 
law.  Poorman  v.  Mills,  35  Cal.  118,  06  Am. 
Dec.  00.  The  court  said:  "It  does  not  meet 
the  allegation  of  Indorsement,  the  fact  upon 
which  the  plaintiff's  title  depends.  And  It  may 
be  added  that  the  plaintltC's  allegation  that  he 
Is  the  owner  and  bolder  of  the  cettifiCBtet-jMMj 
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ly  delivered,  that  it  had  sold  them  to  plain- 
tiff. The  only  evidence  of  the  sale,  outside 
of  the  allegaticma  of  the  petition,  waa  the 
poflsetision  of  the  bonds.  Now,  it  was  neces- 
sary to  show  by  the  petition  that  the  bonds 
Iiad  been  sold  to  the  plaintiff,  and  that  he 
was  the  owner  Uiereof;  and  the  answer,  fol- 
lowing tlie  language  of  the  petition,  denied 
that  plaintiff  was  the  owner,  holder,  or 
bearer  of  such  bonds.  And  while  the  Su- 
preme Court  of  the  United  States  criticized 
the  answer,  it  held  that  the  answer  was 
good  as  against  a  general  demurrer.  There 
waa  no  privity  of  contract  between  the  plain- 
tiff and  the  defendant,  and  Uie  defendant 
was  therefore  in  a  pmition  to  require  him 
to  prove  his  title  to  tne  bonds.  AdA  while, 
perhaps,  the  greater  number  of  adjudicated 


cases  in  the  Code  states  are  the  otner  way, 
yet  it  is  probably  the  rule  in  the  United 
States  courts  that,  in  the  absence  of  a  writ- 
ten transfer  of  a  negotiable  instrument  1^ 
the  payee,  an  answer  denying  that  plaintiff, 
who  claimed  title  througli  the  payee,  is  the 
owner  or  holder  of  such  instrument,  or  the 
real  party  in  interest,  is  sufficient  as  to  such 
oivnership;  but  the  rule  as  to  a  payee  is 
governed  by  different  principles,  whidi  we 
will  discuss  later. 

In  1884  the  Supr^e  Court  of  the  United 
States  decided  the  case  of  Burley  v.  German 
Ameriaan  Batik,  111  U.  S.  216,  28  L.  ed. 
400,  4  Sup.  Ct  Rep.  341 ;  but  while  it  dis- 
cusses, to  some  extent,  the  fact  that  an 
action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  the  decision  is 


entitled  to  receive  the  money  due  tbereon,  is 
surplusagt!,  for  It  Is  but  a  legal  conclusion  aris- 
ing from  the  alleged  Indorsement." 

An  answer  admittlnic  tbe  making  of  the  note, 
but  denying  tbat  the  plaintiff  was  the  lawful 
owner  and  holder,  and  pleading  usury,  was  held 
to  admit  ull  the  material  allegations  in  the  com- 
plaint, and  to  pluad  only  a  conclusion  of  law. 
CatllQ  V.  GuDter,  1  Duer,  253,  Reversed  In  11 
N.  Y.  36S,  62  Am.  Dec.  tl3.  on  evidence  as  to 
nauiT.  The  complaint  alleged  that  the  defend- 
ant drew  a  note  to  hfs  own  order,  and  indorsed 
and  transferred  the  same  so  that  It  came  into 
the  poBsetiBloii  of,  and  was  owned  by,  the  plain- 
tlir,  wlio  was  the  lawful  owner  and  holder.  Tbe 
court  said :  "The  answer  controverts  no  ma- 
terial averment  In  the  complaint.  It  admits  the 
maklnfT  and  transfer  of  the  note,  and  Its  pos- 
session by  the  plaintiff,  and  these  are  all  the 
facts  which  the  plalntilT  was  bound  to  aver, 
and,  if  denied,  to  piove.  In  order  to  maintain 
bis  action.  Hence  the  denial  In  tbe  answer, 
that  tbe  plaintiff  was  the  lawful  owner  of  the 
rote,  and  tbat  the  defendant  was  Indebted  to 
him  thereon,  ralswi  no  inane  of  fact  whatever, 
bat  was  a  denial,  merely,  of  a  conclusion  of 
law.  which,  as  such,  the  Judge  upon  Uie  trial, 
so  far  from  admitting  evidence  onder  It,  was 
bound  to  disregard  as  Irrelevant  end  nugatory." 
In  the  court  of  appeals  no  question  waa  made 
on  tbe  pleadings. 

Such  an  answer  is  held  InsalHclent  for  failure 
(o  deny  the  lodorsement. 

In  an  action  by  Indorsees  against  tbe  maker 
of  a  note,  an  answer  which  did  not  deny  tbe 
indorsement,  but  slniiply  denied  that  the  note 
was  the  property  of  the  plaintiffs,  and  alleired 
that  they  bad  only  a  apeciai  lien  In  the  note, 
was  held  insuIBclent.  Sheldon  v.  HIddleton.  10 
Iowa,  IT.  Tbe  court  said:  '^e  Indorsement 
pIsces  the  legal  title  in  them." 

An  action  on  a  note,  brought  by  an  asslifnee 
tor  the  beueflt  of  his  creditors,  describing  him- 
self as  assignee,  was  brought  in  bis  Individual 
capacity.  The  complaint  alleged  the  transfer 
by  the  assignor  to  the  plaintiff,  and  alleged  that 
the  plaintiff  waa  tbe  owner  and  bolder  of  tbe 
note.  The  answer  denied  that  the  plaintiff 
was  tbe  owner  and  holder  of  the  note, 
that  It  was  transferred  to  him  personally, 
and  denied  an  indebtedness  to  tbe  plaintiff 
thereon.  It  was  held  that  tbe  answer  was 
sham.  Putterfield  v.  Macomber,  22  How.  I'r. 
ISO.  Thin  waa  ou  the  ground  tbat  tbe  assignee 
flO  L.  R.  A. 


held  the  legal  title,  which  was  conceded  by 
both  parties,  and  therefore  he  could  sue  In 
bis  Individual  name. 

A  dechirstion  alleged  tbe  making  of  a  note 
by  the  defendant,  and  Its  iodorsement  to  the 
plufntlff.  The  answer  mei-ely  denied  "that  tbe 
plaintiff  Is  tbe  holder  of  any  such  note  as  he  has 
declared  upon."  It  was  held  tbat  the  defend- 
ant would  not  be  permitted  to  prove  that  the 
plaintiff  waa  not  the  bolder  tberecrf.  Hawea  v. 
Ryder,  100  Mass.  216.  The  court  said:  "If 
the  defendant  had  denied  that  the  note  had  been 
made  and  indorsed  ns  alleged,  or  had  declared 
bis  Ignorance  so  tbat  be  could  neither  admit  nor 
deny  the  same,  or  bad  even  denied  'all  the  alle- 
gations In  tbe  declaration,*  the  evidence  of- 
fered would  have  been  admissible."  Haas.  Gen. 
Stat.  129,  SI  17,  27,  provide  that  the  answer 
shall  deny  in  clear  and  precise  terms  every  sub- 
stantive fact  Intended  to  be  dmied  in  each 
count  of  the  declaration  separately,  or  tbe  de- 
fendant's ignorance,  so  tbat  be  can-ntiltber  ad- 
mit nor  deny;  and  every  substantive  tact  not 
denied  In  clear  and  precise  terms  shall  be 
deemed  to  be  admitted. 

This  statutory  provision  Is  similar  to  the  Code 
provisions  of  New  York  and  many  other  atates, 
requiring  tbe  answur  to  contain  a  general  or 
speciflc  denial  of  each  material  allegation  of  the 
complaint  controverted  hy  the  defendant,  or  ol 
any  knowledge  or  Information  thereof  aufllcient 
to  form  a  belief.  A  great  many  of  the  cases  In 
tbK  tM>t«  arose  under  similar  provisions  which 
were  so  well  known  timt  they  were  not  dis- 
cussed in  the  esses ;  but  the  holding  was.  in  ef- 
fect, whether  the  answer  was  saffleient  as  a  de- 
nial of  the  material  allegations. 

So,  an  :insn-er  was  held  to  have  been  properly 
stricken  out  where  it  denied  tbat  plaintiff  was 
tbe  owner  of  tbe  note,  but  did  not  deny  the  al- 
legation that  tbe  note  was  made  bj  the  defend- 
ants to  tbe  payee  and  by  him  lnd<»sed  to  the 
plaintiff.    Bank  of  State  v.  Smith,  33  Mo.  364. 

And  an  answer  falling  to  deny  the  Indorse- 
ment  or  delivery  was  held  insufficient,  although 
It  denied  tbat  tbe  plaintiff  was  the  owner  of 
the  note,  or  that  be  was  the  possessor  of  the 
beneficial  interest  In  It,  at  the  time  of  the  trial 
or  when  suit  was  brought.  Stamper  v.  Gay,  S 
Wyo.  322,  23  Pac.  60.  This  was  an  action  by 
the  Indorsee  against  the  maker.  The  court 
said :  "If  It  was  sbslftned  by  a  special  Indorse- 
ment to  him,  or  by  indoitiement  In  blank  made 
by  tbe  payee  in  whose  possession  It  was  sit  the 
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based  upon  the  statutes  and  the  decisioHB  of 
the  court  of  appeals  of  the  state  of  New 
York,  as  the  questitm  presented  was  a  mat- 
ter of  praetioe.  The  facts  in  that  case  were 
briefly  as  foUowe:  The  plaintiff  was  re- 
ceiver of  the  Cook  County  National  Bank  of 
Cbicajfo,  and  the  defendant  was  a  corpora- 
tion of  Hew  York.  The  complaint  allcf;ed 
that  the  defendant  held  three  promissory 
notes,  maturing  February  12,  1876,  for  $10,- 
000  each,  made  by  the  Charter  Oak  Life  In- 
surance Company,  aa  collateral  security  for 
a  loan  of  $2d,000;  that  the  notes  were  paid 
to  the  defendant  at  maturity,  and  there  was 
a  surplus  beyond  what  was  due  it  on  the 
loan,  amounting  to  $5,000;  that  the  notes 
were  at  the  time  the  propwty  of  the  plain- 
tilT,  as  TeoeiTer;  and  that  the  defraidant  re- 
time of  such  Indorsement,  and  was  dellTered  to 
him  the  payee,  be  became  the  legal  holder  of 
the  note. " 

And  so  answer  was  held  to  admit  the  In- 
dorsement where  It  was  a  f^eneral  denial  and 
a  denial  that  the  plaintiffs  were  the  own- 
ers of  the  notes,  and  alleged  that  the; 
were  reeeiTcd  Iqr  the  plaintiffs  as  agent 
and  attorney  In  taet  of  the  payee,  and 
belons^d  to  the  assignee  in  bankruptcy  of 
the  payee.  Moore  v.  Polk,  24  La.  Ann. 
216.  Tbia  answer  was  held  to  be  an  admission 
that  plaintiff  received  the  notes  from  the  payee, 
and  that  the  Indorsemuit  was  genalae,  and  no 
defense  was  stated  against  the  allied  owner. 
The  court  said :  "It  Is  qnlte  true  that  In  a  salt 
against  the  maker  of  a  note,  to  order,  the  In- 
dorsee must  prove  the  Indoraement  by  the  payee, 
If  denied ;  but  In  this  case  the  sUtnnent  by  de- 
fendant In  hts  answer  seems  to  be  snffldent  evi- 
dence." 

That  the  plaintiff  did  not  have  such  title  to 
the  note  as  would  authorise  htm  to  maintain  an 
action  thereon  wus  held  to  be  no  defense,  where 
the  actlm  was  by  an  assignee  of  a  note  assigned 
to  an  attorney  at  law  for  collection.  Klddell 
T.  Frlchard,  12  A^'asb.  601,  41  Pac.  005.  In  this 
case  the  pleadings  were  not  given. 

And  In  an  action  by  the  assignee  against  the 
maker  of  a  note,  the  answer  denied  that  plain- 
tiff had  any  interest  in  the  subject-matter,  and 
alleged  that  said  note  did  not  belong  to  him, 
and  that  be  wan  not  the  owner  In  good  faith 
and  for  value;  and  plriaded  an  offset.  It  was 
tield  that  the  holder  of  negotiable  paper  for  col- 
lection could  sae  on  It  in  his  own  name,  subject 
to  all  detaiBes  against  the  real  owner.  Sauls- 
bury  V.  Corwln,  40  Mo.  App.  373. 

An  action  was  brought  by  the  guardian  of  an 
Infant,  as  assignee,  against  the  maker  of  a  note. 
The  answer  admitted  the  assignment  to  plain- 
tiff, and  alleged  that  be  was  not  the  owner,  but 
that  the  infant  was  the  owner.  It  was  held  tn- 
sufflclent.  Uankfai  v.  Allison,  64  N.  C.  67S.  The 
allegation  of  ownership  In  the  infant  was  con- 
strued as  consistent  with  the  ownership  ad- 
mitted in  the  guardian. 

In  Bingham  v.  Sessions.  6  Smedes  &  M.  13, 
which  was  an  action  by  the  indorsee  of  a  note,  a 
plea  that  the  plaintiff  was  not  the  lawful  owner 
or  bearer  of  the  note  sued  on  at  the  time  of  the 
commencement  of  this  action,  bnt  that  It  was 
the  proi>ert7  of  another  p««on,  was  held  to 
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ceived  notice  of  such  ownership  prior  to  the 
payment, — and  then  prayed  tar  judgment  for 
thft  surplus.  The  answer  averred  that  on 
October  20,  1874,  one  Bowen  borrowed  of  the 
defendant  $25,000,  and  delivered  the  three 
notes  to  it  as  collateral  security;  that  they 
were  negotiable,  and  not  due,  and  were  duly 
transferred  by  Bowen  to  the  defendant  (he 
then  having  the  legal  title  to  them,  and 
then  claiming  and  the  defendant  believing 
him,  to  be  their  owner) ;  that  said  notes  were 
paid,  and  the  loan  of  $25,000  canceled,  and 
the  surplus  of  $6,000  applied  upon  other 
notes  signed  by  Bowen,  and  they  were  then 
canceled  and  delivered  to  Bowen.  The  an* 
swer  then  contained  a  clause  which  denied 
each  and  every  allegation  ccmtained  in  thti 
complaint,  except  such  as  were  expressly  ad- 

amonnt  to  nothing  more  than  the  general  is- 
sue, and  Thwefore  to  be  bad  on  demurrer. 

In  Ohio  it  is  held  that  an  answer  denying  that 
plaintiff  is  the  owner  and  holder  Is  not  a  denial 
of  a  conclusion  of  law.  This  was  held  In  Stout- 
enburg  v.  Lybrand,  13  Ohio  St.  228,  where  It 
was  also  held  tbat  such  an  answer  was  sufllclent 
where  the  petltltm  failed  to  show  that  Bvans, 
the  assignor  of  the  plaintiff,  had  any  Interest  In 
the  note  or  power  to  assign  It,  except  the  state- 
ment that  at  the  time  of  the  assignment  Evans 
was  the  owner  and  holder  of  the  note.  The 
court  said :  "Such  allegations  are  not  mere 
coDclusionn  of  law.  Ordinarily,  In  contracts 
and  business  transactions,  they  ore  regarded  as 
allegations  of  the  fac-ts  upon  whicb  the  legal 
conclusion  rests,  as  well  as  of  the  conclusion 
Itself ;  and  though.  In  pleadings,  such  allega- 
tions of  fact  are  frequently  Indefinite,  and  may, 
therefore,  be  irt>Jected  to  by  motion,  yet  they  are 
good  on  d«nurrer." 

This  rule  seems  to  have  become  well  settled  In 
Ohio,  as  was  said  by  the  court  In  Boggs  v. 
Wann,  58  Fed.  681,  where  such  a  defense  was 
made  between  Immediate  parties,  saying  :  "The 
denial  that  Boggs  Is  the  lawful  owner  of  the 
note  is  a  good  defense  under  the  Code  of  Ohio." 

In  an  actltm  on  a  note  by  the  holder,  the 
complaint  alleged  that  defendant  had  made  and 
Indorsed  the  same,  and  that  plaintiff  was  the 
lawful  owner  and  holder.  The  answer  denied 
that  plaintiff  was  such  holder  and  owner.  It 
was  held  that  the  answer  raised  a  material  Is- 
sue, and  might  be  construed  as  denying  the 
transfer  of  the  note,  and  the  motion  for  Judg- 
ment, on  the  ground  tbat  the  answer  was  friv- 
olous, was  dented.  McKnlgbt  v.  Hunt,  3  Doer. 
615.  In  this  case  the  complaint  did  not  aver 
that  the  note  had  been  transferred  and  deliv- 
ered to  the  plaintiff,  unless  by  implication  of 
averment  that  be  was  the  owner  and  holder. 
The  court  said :  "The  answer  must,  therefore, 
be  construed  as  denying  a  transfer  of  the  note, 
and  therefore  raising  a  material  Issue ;  or  the 
complaint  be  held  to  be  bad  on  its  face;  and 
upon  either  sampositlon  the  motion  must  be  de- 
nied." 

In  Alabama  an  action  on  a  note  payable  at 
a  bank  must  be  instituted  by  the  holder  of  the 
legal  title,  under  Ala.  Code  1886,  f  25»4.  Where 
a  plaintlfl;  sued  on  a  note  Indorsed  In  blank, 
claiming  as  transferee,  an  answer  denying 
that  plaintiff  was  the  "legal  owner"  was  held 
not  open  t»  the  objection  tbat  it  dUL^iot  allejn 
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mitted.  On  tlie  trial  the  defendant  offered 
evidence  tending  to  prove  that  cme  Allen 
was  the  owner  of  the  notes,  and  the  court 
held  that  it  could  make  such  proof  under 
the  general  denial.  The  piaintiff  was  not 
the  payee,  and  the  only  thing  in  the  entire 
esse  which  indicated  that  he  was  the  owner 
of  the  note  was  an  allegation  to  that  effect 
in  his  complaint.  And  of  course  the  gen- 
eral denial,  under  such  circumstances,  put 
him  upon  his  proof,  and  the  defendant, 
under  such  answer,  could  prove  title  in 
someone  else. 

The  only  case  we  have  been  able  to  find 
which  is  squarely  in  point,  and  supports  the 
appellants'  position,  is  the  case  of  Bogga  v. 
Wann,  68  Fed.  S81.  In  this  case  the  United 
States  circuit  judge  for  the  notHtem  dis- 

that  the  note  was  parable  at  a  bank,  as  this 
wan  sapplled  by  tfae  conplatait.  The  court 
further  held  that  the  Indorsement  conld  be  fllted 
up  after  the  case  had  gone  to  the  Jurj.  Lakeside 
Land  Co.  t.  Dromgoole,  89  Ala.  506,  7  So.  444. 

Where  the  plalotlff  sued  upon  a  note  not  Id- 
dorsed,  an  answer  denjlng  title  has  been  held 
■olBclfmt. 

As  where  a  suit  was  eomuuniced  by  the  bolder 
of  a  note,  but,  not  havlnir  a  written  assignment, 
a  defense  tbHt  lie  did  not  have  the  legal  title 
was  held  safllclent.  Nelson  v.  Marl]',  2  Yerg. 
BT6.  The  pleadings  are  not  given  In  this  ease. 
The  note  waa  under  seal. 

So,  In  Jaekaon  v.  Love.  82  N.  C.  405,  S3  Am. 
Hep.  885,  the  plaintiff,  alleging  himself  to  be 
the  owner,  brought  an  action  against  the  makers 
of  an  uDlndorsed  note,  payable  to  another  par- 
tj.  The  defendants  denied  the  plalDtilT's  title 
to  tlie  note.  This  was  held  to  put  tbe  owner- 
ship in  issue. 

The  early  Hlaalsslppl  Stat.  18C7,  art.  2,  p. 
S55  (Code  1802,  t  35U3),  provides  that  all  prom- 
issory notes  and  other  writings  for  tbe  payment 
of  money  may  be  assigned  by  Indorsemmt, 
whether  payable  to  order  or  assigns,  or  not,  and 
the  assignee  or  indorsee  may  maintain  such 
actions  thereon  in  his  own  name  as  the  assignor 
or  Indorser  could  have  maintained,  and  the  de- 
fendant shall  be  allowed  the  benefit  of  all  want 
of  lawful  conalderation,  failure  of  consideration, 
payments,  discounts,  or  set-olfs,  had  or  possessed 
against  tbe  same  previous  to  notice  of  assign- 
ment, in  the  same  manner  as  though  suit  had 
been  t>rongfat  by  tbe  payee. 

In  Ackerman  v.  Cock,  34  Miss.  362,  which 
was  an  action  for  breach  of  warranty  In  tbe 
tale  of  a  horse,  the  court  said :  "But  In  no 
case  which  has  come  under  our  observation  has 
the  legal  onuer  been  defeated  npon  the  allegation 
and  proof,  by  the  defendant,  that  the  beneflctal 
and  equitable  ownership  was  fn  a  third  party." 

d.  Dcnita  of  oieneraMp  ee  affected  by  the  atat- 
utc  requiring  an  aetlcn  to  be  irmtght  by  the 
real  party  in  interest. 

The  statute  or  Code  provisions  requiring  an 
action  to  be  brought  tbe  real  party  In  Inter- 
est bave  made  a  great  change  In  the  denial  of 
ownership  In  actions  on  commercial  paper.  The 
weight  of  authority  seems  to  be  that  It  Is  not 
essential  to  plead  an  equity  against  the  alleged 
owner  if  the  ownership  of  plaintiff  Is  denied 
sod  (acts  stated  showing  that  plaintiff  Is  not 
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trict  of  Ohio  held  that  an  answer  that  de- 
nied that  the  payee  of  a  note  payable  to 
order  was  the  lawful  owner,  under  tbo 
statutes  of  Ohio,  is  good  as  against  a  gen- 
eral demurrer.  We  are,  however,  unable  to 
determine  the  exact  language  of  this  an- 
swer, as  the  learned  judge  only  pretends  to 
give  its  substance.  This  decisiMi  is  baaed 
on  an  Ohio  statute,  and  it  must  not  be  for- 
gotten that  the  Federal  courts  always  fol- 
low the  practice  of  the  state  courts  where 
sitting,  and  the  construction  of  the  state 
courts  npoa  their  own  statutes;  but  this  de- 
cision, so  far  as  we  have  been  able  to  in- 
vestigate, goes  beyond  the  decisions  of  thu 
state  courts  of  that  state,  and,  while  we 
have  tbe  highest  r^ard  for  tbe  opinion  of 
the  justice  who  rendered  tiiis  opiiiirai,  ira 

tbe  real  party  In  Interest.  Bnt  this  statement, 
that  it  is  not  necessary  to  plead  an  equitable 
defense  against  tbe  alleged  real  party  In  Inter- 
est, Is  a  deduction.  In  the  absence  of  any  diseas- 
sion  In  the  cases  on  the  questltHi.  Some  cases 
lay  down  the  rule  that  the  legal-title  bolder  is 
the  real  party  In  Interest.  Other  cases,  as  in 
Iowa  and  Ulasouri,  hold  that  an  action  may  be 
prosecuted  by  either  the  IwU-title  h(dder  or 
the  real  party  In  Interest.  An  answer  patting 
In  Issue  the  legal  title  of  plaintiff,  and  alleging 
that  he  Is  not  tbe  real  party  In  Interest,  will  be 
held  sulBclent. 

Tn  some  of  the  Code  states  requiring  an  ac- 
tion to  be  brought  by  the  real  party  In  Interest, 
the  rule  under  commercial  law,  requiring  tbe 
defendants  In  denying  the  ownership  of  plaintiff 
to  set  up  an  equity  against  tbe  alleged  owner, 
seems  to  have  been  ignored,  or  regarded  as  super- 
seded by  the  Code.  In  other  states  tbe  deci- 
sions have  been  Independent  of  eacb  other,  and 
along  both  fines.  For  Instance,  In  Agee  v. 
Medlock,  25  Ala.  281,  the  commercial -law  rule 
was  adopted,  and  no  reference  waa  made  to  tbe 
Code  provision  In  regard  to  real  party  In  Inter- 
eac.  in  California  early  decisions — Qusbee  v. 
LeavUt,  u  Cal.  160,  63  Am.  Dec.  118 ;  Price  t. 
Dunlap,  6  Cal.  483,  and  HcCann  v.  Lewis,  9  Cal. 
246 — Ignored  tbe  party-ln- Interest  rule,  and  fol- 
lowed the  rule  of  commercial  law,  and  this  la 
explained  by  a  late  case — Olselman  v.  Starr. 
106  Cal.  651,  40  Pac.  S— which  holds  that  the 
commercial-law  rule  la  applicable  to  defenses 
under  the  Code  provision  requiring  an  actl<m  to 
be  brought  by  tbe  real  party  In  Interest.  In 
Florida,  before  the  Code  provision,  the  court, 
in  Gregory  v.  McNealy.  12  Pla.  578,  followed 
the  commercial-law  rule,  and,  after  the  adoption 
of  the  Code  provision  in  regard  to  real  party  In 
iDtereat.  the  case  of  McCallnm  v.  Drlggs,  85  Fla. 
277,  17  So.  407,  followed  the  Gregory  Case  with- 
out reference  to  tbe  Code  provision.  In  Ken- 
tucky tbe  Code  provision  In  regard  to  real  par- 
ty In  interest  was  construed  by  Itself  Id  Worth - 
Ington  V.  Greer,  17  B.  Mon.  742,  but  the  recent 
case  of  Harpendlng  v.  Daniel.  80  Ky.  449,  with- 
out relerrlng  to  this  ease  or  to  the  real-party-ln- 
interest  rule.  Indorses  tbe  rule  of  commercial 
law.  Rlmqulst  v.  Harkoe,  45  Hlnn.  305,  47  N. 
W.  070,  adopts  tbe  commercial-law  rule  without 
reft  rring  to  the  Code  provision  or  other  cases. 

Id  Agee  v.  Medlock.  25  Ala.  281.  where  tbe  ae- 
tion  was  by  an  indorsee  on  a  note  payaUe  to 
Lucius  Medlock,  or  bearer,  an^^e  defendant 
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cannot  agree  with  his  cODcIusitms  on  this 
point.  It  ia  quite  probable,  though,  that  the 
court  had  in  mind  the  case  of  Btoutenhurg 
V.  Ljfhrand,  13  Ohio  St.  228,  and  other 
similar  cases,  when  he  wrote  the  opinion  re- 
ferred to.  But  in  that  ease  the  answer  not 
onljr  alle)]|ed  that  the  plaintiff  was  not  at 
the  commencement  of  the  action,  and  was 
not  then,  the  owner  of  the  note  in  the  peti- 
tion described,  but  that  one  J.  C.  Evans  wan 
the  holder  of  said  note  when  the  same  be- 
came due.  The  plaintiff  was  an  indorsee, 
and  there  were  other  allegationa  in  the  an- 
swer, such  BlB  failure  of  consideration,  which 
made  it  good  as  against  a  demurrer. 

The  case  of  Boyt  v.  Carpenter,  6  Kan. 
App.  306,  61  Pac.  71,  is  sometimes  cited  as 
supporting  appellants'  tiieoiy;  but  in  this 

pleaded  turn  ataumptU,  parment,  and  set'Off, 
and  that  plaintiff  was  not  the  legal  owner  of  the 

note,  the  court  said :  "The  qnestlon  Is  pre- 
sented, whetber.  notwithstanding  the  Indorae- 
ment,  if  the  plaintiff  was  not  the  owner  of  the 
note  sued  on,  that  Xact  woald  not  be  a  good  de- 
fense  under  the  general  Issue.  The  reasonlug  of 
the  judge  who  delivered  the  opinion  In  Bryaot 

Owen,  2  Btew.  &  P.  (Ala.)  134,  Is  certainly 
In  favor  of  the  position :  but  we  think  that  the 
cases  to  which  we  bavo  referred  hi  the  former 
part  of  the  opinion,  wblcb  limit  the  effect  of 
mch  a  plea  when  pleaded  speclallr  to  the  act  of 
the  anlgnment  only,  vlrtuallr  overrule  this  de- 
cision. When  the  possession  ot  the  note  Is  sot 
mala  fide,  and  the  only  question  Is  as  to  the 
right  of  the  party  suing  to  maintain  the  action, 
all  that  is  necessary  to  prove  Is  that  the  plaintiff 
has  the  legal  title."  The  court  further  held : 
"It  follows  .  .  .  that  the  plea  was  bad,  be- 
cauM,  conceding  for  the  sake  of  the  argument 
that  Ito  effect  was  to  pot  In  Issue  the  owner- 
ship of  the  note,  such  an  Issue  would  have  been 
an  Immaterial  one." 

The  Code  provision  reouirtng  an  actltm  to  be 
brought  by  the  real  party  In  Interest  was  In  ef^ 
feet,  but  was  not  referred  to  in  this  case. 

In  an  action  by  an  assignee  of  a  note  payable 
to  township  trustees,  on  a  demurrer  to  the  com- 
plaint, the  conrt  said:  "Said  trustees  bad  not 
only  the  lisal  title  to  said  note,  but  were,  with- 
in the  meaning  of  said  section,  the  parties  really 
Interested.  What  the  words,  the  party  really  In- 
terested,' as  used  in  said  section,  mean,  1  readi- 
ly admit  I  do  not  rery  well  understand ;  no  rale, 
so  far  as  I  know,  has  beta  laid  down  by  which 
their  meaning,  as  applicable  to  particular  cases, 
or  to  cases  generally,  can  be  certainly  ascer- 
tained. In  ordinary  etses,  there  Is  little  dlfll- 
calty.  Where  the  dry,  legal  tltie  Is  In  <me,  and 
a  clear,  equitable  title  is  in  auotber,  whether  by 
transfer,  delivery,  or  otherwise,  to  whom  alone 
the  monej-  belongs,  and  who  only  Is  entitled  to 
receive  It,  and  authorised  to  discharge  the  debt- 
or,— in  such  cases  there  Is  no  trouble ;  the  action 
mast  be  brought  In  the  name  of  the  equitable 
owner.  He  Is,  In  the  language  of  said  section, 
the  party  really  Interested.  Bat  where  the  par- 
ty bavins  the  legal  title  Is  aleo  the  only  party 
entitled  to  receive  the  money  and  discharge  the 
debtor,  although,  when  collected,  he  holds  the 
money,  not  for  his  own  une,  bat  for  the  use  of 
some  other  person  or  persons,  and  to  whose  use 
he  la  to  apply  It,  or  to  whom  he  Is  bound  to  pay 
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case,  like  many  of  the  others,  the  plaintiff 
was  not  the  payee. 

It  is  imnecesaary,  in  our  opinion,  to  re- 
fer to  any  other  cases  holding  that  such  an 
answer  as  the  one  in  this  case  is  good  as 
against  a  plaintiff  who  holds  the  note  as 
indorsee,  but,  as  indicated  before,  it  is  not 
good  as  against  a  payee  of  a  note,  unless 
there  is  something  in  the  pleading  or  about 
the  note  which  raises  a  presumption  against 
such  ownership,  or  something,  at  least,  that 
throws  doubt  in  relation  thereto, — as,  for  in- 
stance, where  the  payee  of  a  note  assigns  it 
by  written  indorsement  on  the  back  to  an- 
other, and  then  brings  suit  against  the 
maker  without  canceling  the  indorsement, 
and  the  petition  containe  no  all«^ti(m 
showing  that  the  mrte  wm  afterwards  toaiu- 

It, — In  all  such  eases,  ths  action  must  be  In  the 
name  of  the  party  having  the  1^1  title."  Ter- 
by  T.  Sexton,  48  Ala.  811. 

In  an  action  by  the  executors  of  an  indorsee 
to  foreclose  a  note  the  pleading  was  not  given, 
but  the  defendant  pleaded  lack  of  title  In  the 
plaintiffs,  and  asked  to  have  determined  the  con- 
flicting dalma  of  those  whom  he  asserted  to  be 
owners,  and  claimed  that  plaintiff  was  not  the 
real  party  In  Interest,  under  Cal.  Code  Civ.  Proc. 
I  807.  The  court  ccmstrued  the  early  cases 
which  adopted  the  negotiable-Instrument  role, 
and  reconciled  them  with  this  provision  of  the 
Code,  and  held  thai:  where  the  1^1  title  of  the 
paper  is  in  the  plaintiff,  he  is  the  real 
party  In  Interest,  and  that  tbe  defendant, 
claiming  another  to  be  the  real  owner,  must 
support  that  claim  with  Bc»ae  equitable  de- 
fense against  tbe  alleged  real  owner.  Giaeiman 
V.  Starr,  106  CaL  6Q1,  40  Pac  8.  The 
court  said :  "Where  the  plaintiff  shows  such 
a  title  as  that  a  Judgment  upon  It  sattsfled 
by  defendant  will  protect  bim  from  future  an- 
noyance or  IwB ;  and  where,  as  against  the  party 
suing,  defUidant  can  urge  any  defenses  be  conid 
make  against  the  real  owner,  then  there  Is  an 
end  of  the  defendant's  concern  and  with  It  of  bis 
right  TO  object ;  for,  so  far  as  he  Is  Interested, 
the  action  Is  being  prosecuted  In  the  name  of  tbe 
real  party  In  Interest.  The  cases  which  seem- 
ingly lay  down  the  broad  rale  that  it  Is -not  a 
good  plea  to  allege  that  the  note  sued  npon  Is 
the  prc^erty  of  another,  and  not  of  plaintiff, 
without  showing  some  nubstantlal  matter  of  de- 
fense against  the  one  asserted  to  be  the  owner, 
are  to  be  r«id  In  the  ll^t  of  their  facts,  and, 
so  read,  they  will  be  fonnd  to  be  In  strict  accord 
with  what  hi  here  said.  There  are  cases  where 
prima  fade  legal  title  is  shown  in  plaintiff, — 
such  a  title  as  would  protect  defendant  If  Judg- 
ment were  obtained  upon  It.  If,  under  such 
circumstances,  thu  defendant  claims  another  to 
be  the  real  owner,  he  must  support  his  right  to 
make  that  claUn  by  showing  that  he  has  some 
equity  or  defmse  against  tbe  real  owner  which 
he  cannot  maintain  agalnnt  tbe  prima  facie  IqptI 
owner.  Sticb  Is  the  meaning  of  Price  v.  Dunlap, 
5  Cal.  483,  aod  Gushee  v.  Leavitt,  5  Cal.  160, 
68  Am.  Dec.  116. 

So,  It  was  held  that  a  transfer,  with  or  with- 
out value,  conferred  upon  the  holder  a  right  of 
action,  and  a  coislderatlon  need  not  be  proved 
unless  a  defemie  was  interposed  which  would 
otherwise  preclude  a  recovery.  UcCeLOn  v.  Lew- 
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ferred  to  the  payee,  and  that  at  the  com- 
menoement  of  the  action  he  was  its  legal 
owner  and  holder, — although  there  is  able 
authority  holding  that  such  a  state  of  facts 
raiwe  no  presumption  against  the  owner- 
ship of  the  payee. 

At  ootnmon  law  a  plen  of  the  general  is- 
sue put  the  plaintiff  upon  proof  of  his 
title,  and  under  a  general  denial  the  defend- 
ant could  prove  that  he  did  not  execute  the 
instrument, — could  prove  want  of  considera- 
tion,— and  in  fact  such  a  plea  denied  all  of 
the  materia]  averments  of  the  dedaration. 
Such  a  pleading  admitted  nothing,  uid  this 
is  true  under  the  statute,  except  where 
changed  by  legislative  enactment.  But  an 
unverified  general  denial  under  our  statutes 
doea  not  put  in  issue  the  execution  of  a 


written  instrimient;  hence  in  the  case  at 
bar  the  defendants  admit,  in  law,  that  they 
executed  the  notes  in  question,  and  the  pre- 
sumption  is  that  they  executed  them  for  a 
valuable  consideratitm  Rowing  from  the 
payee  to  them.  By  the  delivery  of  the  notes 
to  the  plaintifT,  they  aduiowledged  him  to 
be  the  owner  thereof.  And  It  is  a  well- 
established  rule  that,  once  a  c<mditi(Mi  is 
shown  to  exist,  the  presumption  is  that  the 
same  condition  continues  until  the  contrary 
is  made  to  appear.  It  is  not  suffidlent, 
where  the  execution  of  a  negotiable  instru- 
ment is  admitted,  as  well  as  the  ccrasidera- 
tion,  to  merely  allc^  that  the  plaintiff,  who 
is  the  payee,  is  not  the  owner  and  holder 
of  such  instrummt,  and  not  the  real  party 
in  interest.   He  must  show  by  his  plrading 


Is,  9  Cal.  246.  This  was  an  action  the  hold- 
er Bsalost  tbe  oiftker  of  a  note  payable  to  a 
named  pa;^  nr  bearer,  where  tbe  answer  denied 
tbe  transfer  to  plalnUff  for  value,  and  that  the 
husband  of  the  payee  agreed  to  an  extension. 

In  Gusliee  v.  I.eavltt,  S  Cal.  160,  63  Am.  L>ec. 
lie,  which  does  not  show  whether  the  action 
was  br  tbe  payee  or  an  Indorsee,  it  waa  beld  that 
a  seneral  plea  of  «ant  of  consideration  and  that 
the  note  was  obtained  by  fraud  waa  Indefinite 
and  Insafflclent.  and  that  It  was  not  a  good  plea 
to  alienee  that  the  note  was  the  property  of  an- 
other, and  not  or  the  plalntlfF,  without  showing 
some  aub&tantial  defense  against  tbe  alleged 
owner,  and  vblcb  could  not  be  set  up  against 
the  plaintiff. 

So,  the  Indorsement  was  held  to  be  In  Issue 
where  tbe  ani>wer  of  tbe  maker  denied  the  mak- 
ing of  the  notes,  and  alleged  that  the  plaintiff 
(an  Indorsee)  was  not  tbe  real  owner  or  the 
real  party  In  interest,  and  that  said  notes  were 
merely  Indorsed  to  tbe  plaintiff  for  collection, 
and  denied  that  tbe  notes  were  transferred  to 
plaintiff.  Youngs  v.  Bell.  4  Cal.  201.  The 
court  did  aot  discuss  the  question  of  real  party 
In  Interest,  but  tbe  question  of  denying  an  In- 
dorsement onder  oath;  and  held,  also,  that  the 
admlsslMi  In  the  one  plea  of  Indorsement  did 
not  prevent  a  denial  In  another  plea. 

A  plea  wuB  held  inanfflcleut  wbere  It  did  not 
state  facts  ahowlng  that  tbe  possession  of  plain- 
tiff was  mala  fide,  Tbla  was  an  action  of  as- 
snmpslt  by  the  holder  or  bearer  against  tbe 
maker  of  a  note  payable  to  another  party  or 
bearer.  Grefrory  v.  McNealj.  12  Fla.  (578.  In 
tbls  case  the  plea  wab  that  the  plaintiff  did  not 
pofsewi.  and  was  not  seised  in  his  own  tight 
of.  the  legal  title  to  said  note,  the  same 
not  having  been  asalgned  or  transferred  to 
blm  by  the  payee,  or  by  any  other  per- 
son having  the  togal  title.  It  was  also  a  na- 
tive pregnant  admitting  possession.  The  conrt 
said:  "It  Is  not  enough  to  say  that  plaintiff  Is 
not  possessed  In  his  own  right;  yon  must  go 
further  and  say  that  he  Is  possessed  molo  ftde  or 
by  casnalty.  soch  as  a  loss  by  owner  and  find- 
ing by  him.  plaintiff." 

After  this  derision  the  Code  was  adopted  re- 
quiring an  action  to  be  brought  by  the  real 
party  In  Interest. 

This  case  was  followed  by  McCallam  v. 
Drlggs,  S5  Fla.  277,  17  So.  407,  which  was  an 
action  br  an  indorsee  against  a  blank  Indorser. 
An  answer  alleging  that  the  plaintiff  did  not 
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own  the  note  sued  on  at  the  time  of  the  suit, 
and  had  no  right  or  interest  la  the  same,  and 
that  his  only  connection  with  the  note  was  and 
Is  that  It  was  Indorsed  to  blm  for  collectlMi, 
was  held  to  present  no  defense.  This  was  on 
the  gronnd  that  It  clearly  sbowed  that  plaintiff 
had  the  note  rlghttuUy  In  his  poasession  for 
collection,  and  did  not  state  facts  showing  that 
possession  was  acquired  mala  fide. 

In  Hai-[«ndlng  v.  Daniel,  80  Ky.  449,  which 
was  an  action  by  an  Indorsee  against  tbe  exec- 
utors of  the  maker  of  a  check.  It  was  held  that 
tbe  bolder  of  the  check  having  tbe  legal  title 
could  maintain  an  action  thei*eon  whether  he 
had  any  beneficial  Interest  in  Its  contents  or 
not.  Tbe  pleadings  are  not  given,  bat  the 
court  said:  "Although  tbe  ownership  of  the 
check  was  attempted  to  be  put  in  Issue  by  ap- 
pellants, still.  In  tbe  absence  of  allegation  or 
proof  affecting  the  validity  of  the  butrument 
itself,  or  showing  that  the  proseentloo  of  the 
action  In  the  name  of  appellee  deprived  appel- 
lants of  any  defense  they  might  have  otherwise 
made,  we  do  not  think  tbe  court  erred  In  assom- 
Ing  that  appellee  was  the  owner,  and  entitled  to 
maintain  the  action."  This  declsltm  appears  to 
apply  tbe  commerctal-law  rule,  nnalCected  by 
the  Code  provision  requiring  an  action  to  be 
hrouf^t  by  the  real  party  In  Interest ;  and 
whilst  the  decision  does  not  turn,  on  the  ques- 
tion of  pleading.  It  throws  light  upon  the  sub- 
ject as  Indicating  that  the  title  of  the  Isgal 
holder  cannot  be  assailed  unless  an  equitable  de- 
fense Is  set  up  against  the  alleged  owner. 

In  Worlhlngton  v.  Orcer,  17  B.  Hon.  742.  the 
plaintiff  claimed  on  a  dote,  under  an  assignment 
for  creditors  made  by  an  Indorsee.  The  defense 
was  that  such  Indorsee  held  only  for  collecthm, 
and  that  his  Indorser  ovned  tbe  note,  and  that 
plaintiff  never  owned  the  same.  It  was  beld 
that  the  deed  of  assignment  did  not  pass  the 
legal  title,  and  that  the  plaintiff  had  neither 
the  legal,  nor  any  twneflclal.  Interest,  and  could 
not  maintain  an  action  thereon.  It  was  also 
held  that  tbe  consent  of  the  real  owner,  who 
was  a  defendant,  wonid  not  avail,  under  the  rule 
requiring  the  action  to  be  brouf^t  hy  tbe  real 
parly  In  Intereat. 

See  div.  11.  for  other  Kentucky  cases,  wbere 
the  rule  seems  to  be  that  where  tbe  defense  is 
that  tbe  plaintiff  Is  not  the  real  party  In  Inter- 
eat it  will  not  defeat  tbe  action,  bat  its  eSetA 
will  only  be  to  require  tbt  alleged  real  partjr  fn 
Interest  to  be  made  a  plabitlff  oE^fmdam 
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■why  the  payee  is  no  longer  the  owner  and 
holder.  /He  must  state  facts  which,  if  true, 
irresistibly  lead  to  sueh  oonclusicm.  The 
payee  is  the  party  with  whom  he  made  his 
emtract,  and  he  will  not  he  permitted  to 
allege  generally  that  such  payee  ia  not  the 
owner  and  the  real  party  in  interest.  If 
the  payee  is  no  IcHiger  the  owner,  by  what 
means  was  he  devested  of  title  T  By  virtue 
of  what  transaction  did  sometMoe  else  be- 
come the  real  party  in  interest?  If  the  de- 
fendants possess  this  information,  they  can 
allege  the  facts.  If  they  have  no  such 
information,  then  payment  to  the  payee, 
who  is  in  possession  of  such  instrument 
after  maturity,  would  be  a  good  defense  as 
against  anyone  else.  It  has  been  said  by 
many  of  the  courts  that  a  maker  of  a  ne- 

In  ElmqulBt  V.  Mai-koe,  45  Minn.  305.  47  N. 
W.  870,  whicli  was  an  action  by  an  Indorsee  on  a 
non-nesotlable  note,  it  was  contended  that  plain- 
tiff was  not  the  owner  of  the  note,  but  held  It 
as  agent.  It  was  held  that  he  was  the  holder 
of  the  note  under  the  unconditional  and  unre- 
stricted Indorsement  of  the  payee,  and  that 
vested  ia  bim  a  legal  title  and  oitltled  blm  to 
•ue  In  his  own  name  whether  be  possessed  the 
beneficial  Interest  In  Its  proceeds  or  not.  The 
court  said :  "A  recovery  by  plaintiff  will  fully 
protect  the  defendants,  as  they  have  no  Interest 
in  the  equities  between  him  and  his  asslfcnor,  un- 
less an  inquiry  into  the  subject  had  become  ma- 
terial npcHi  the  rlicht  of  Interposing  some  defense 
or  coanterdalm  against  the  assignor."  The 
pleadings  were  not  given.  The  effect  of  this  de- 
cision may  he  an  authority  that  it  Is  no  defense 
to  deny  that  plaintiff  Is  the  real  party  In  Inter- 
est if  be  has  the  legal  title;  and  It  may  also 
mean  that  sndi  a  defense  is  unavailing  unless 
an  equity  is  pleaded  against  the  alleged  owner. 

In  Tarboz  v.  Uonnan,  81  HInn.  62,  16  N.  W. 
46tf,  which  was  an  action  by  the  Indorsee 
against  the  payee,  the  answer  denied  that  the 
note  was  ever  transferred  to  the  plaintiff,  and 
alleged  that  the  payee  was  the  actnal  owner  and 
the  real  party  In  Interest  This  was  held  to  pat 
In  Issue  the  alleged  sale  and  Indorsement  to 
plalntlir. 

The  leading  case  In  New  York  la  Eaton  v. 
Alger,  07  Barb.  1T9,  which  was  an  action  bj  a 
bolder  against  a  blank  Indorser  and  maker  of 
a  note  payable  to  Ira  U.  Clark,  or  bearer.  The 
defense  of  the  Indorser  was  that  the  plaintiff 
was  not  the  real  party  In  Interest,  but  that  the 
note  belonged  to  and  was  the  property  of  the 
payee,  who  was  the  real  party  In  Interest.  This 
was  held  sufficient  to  allow  the  dtfendants  to 
prove  that  tiie  plaintiff  was  not  the  real  party 
in  Interest,  under  N.  Y.  Code  Civ.  Proc.  |  111, 
requiring  an  action  to  be  brought  by  the  real 
party  In  Interest.  The  court  said :  "If  the 
plaintiffs  were  not  the  real  parties  In  Interest, 
that  of  Itself  .  .  .  was  a  bar  to  all  further 
fwoceedlngs  In  the  actlm,  and  a  complete  de- 
fense as  agalut  the  plaintiffs.  The  law  of  tbts 
fltate  no  longer  permits  actions  to  be  prosecut- 
ed In  the  name  of  nominal  plaintiffs.  The  mo- 
ment that  fact  appenrs  the  action  Is  ended,  no 
matter  what  the  character  of  the  Instrument  on 
which  It  Is  foanded, — whether  negotiable  or  not ; 
or  whether  the  defendant  has  or  has  not  any  de- 
fense to  the  Indebtedness."  The  court  granted 
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gotiablc  instrument  is  entitled  to  pay  it  to 
the  real  owner, — to  the  real  party  in  inter- 
est,— and  that  suit  can  only  be  maintained 
by  sueh  a  one ;  but,  liaving  received  the  con- 
sideration from  the  payee,  the  makers  are 
estopped  from  denying  generally  that  he 
was  the  owner  and  the  real  party  in  interest 
at  the  time  of  the  delivery  of  the  notes. 
Something  more  is  required.  The  makers, 
as  alleged  iu  the  petition,  on  a  certain  date, 
for  value  received  from  the  payee,  executed 
and  delivered  these  notes  to  him.  They  are 
past  due  and  unpaid.  These  facts  are  not 
denied  by  the  defendants.  Do  these  facts 
make  the  plaintiff  the  owner  and  holder  oi 
the  notes,  and  the  real  party  in  interest? 
Undoubtedly  so.  Then  ia  it  a  defense  for 
the  defendants  to  simply  allege  that  the 

a  new  trial,  and  on  a  subsequent  appeal,  not 
reported,  affirmed  the  Judgment,  and  the  court 
of  appeals.  In  47  K,  Y.  846,  affirmed  the  same ; 
but  did  not  affirm  the  decision  In  87  Barb.,  as 
Is  often  erroneously  stated,  as  that  decision  did 
not  go  to  the  court  of  appeals. 

In  tlaton  v.  Alger,  47  N.  Y.  345,  holding  that 
plaintiff  waa  sofficleutly  the  party  In  Interest 
though  be  had  an  Interest  In  but  part  of  the 
note.  It  was  said :  "There  are  decisions  fully 
warrantln;;  this  action,  irrespective  of  the  plain- 
tiff's interest.  If  he  sue  with  the  assent  of  the 
owner  of  the  note.  Dut  we  do  not  put  this  de- 
cision upon  that  ground.  It  Is  well  settled  that 
the  pinlnllfl,  to  maintain  this  action,  since  the 
Code,  mubt  be  the  party  In  Interest,  In  the  same 
manner  be  Is  required  to  be  In  any  other  con- 
tract, whether  negotiable  or  not." 

There  seem  to  bo  no  cases  In  New  York  de- 
ciding squarely  nn  the  pleading  whether  an  an- 
swer must  or  need  not  set  up  a  defense  against 
the  alleged  real  party  In  Interest  where  the  own- 
ership of  plaintiff  is  denied.  There  are  some 
cases  containing  expressions  which  would  Indi- 
cate that  the  commercial-law  rule  prevails  in 
this  state  since  the  adoption  of  the  Code,  but, 
on  the  other  hand,  there  are  rulings  which  seem 
as  clearly  to  Indicate  that  a  defense  that  plain- 
tiff is  not  the  real  party  In  interest,  and  stat- 
ing the  facts,  Is  sufficient  without  any  other  de- 
fense. 

in  James  v.  Chalmers,  6  N.  Y.  209,  It  waa 
said :  'Tnder  the  Code  of  Procedure,  If  It  ap- 
pears that  the  plaintiff  Is  not  the  real  party  In 
interest.  It  is  a  bar  to  the  action,  and  so  far- 
ther defense  Is  necessary."  The  decision  was 
that  there  was  no  presumption  that  the  plain- 
tiff was  not  the  owner  of  a  note,  arising  from  the 
fact  that  he  bad  purchased  the  same  after  ma- 
turity. 

In  Brown  v.  Penfleld,  36  N.  Y.  473,  the  action 
was  by  the  holder  against  the  acceptor  of  drafts. 
The  defense  was  that  the  plaintiff  was  not  the 
bolder  or  owner,  and  that  they  were  never 
transferred  to  plaintiff.  The  brief  as  shown  by 
the  printed  record  claimed  that  plaintiff  was 
not  the  real  parlr  In  Interest.  The  court  held 
that  plaintiff  was  the  owner,  and  said :  "This 
case  comes,  therefore,  directly  within  the  prin- 
ciples and  rulings  declared  In  City  Bank  v. 
Perkins.  29  N.  Y.  504,  86  Am.  Dec.  332.  The 
beadnote  to  that  case  Is,  that  nothing  short  of 
actnal  mala  fides,  or  notice  thereof,  will  enable 
the  Indorser  or  acceptor  of  negoHajile  papers  to 
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plaintiff  is  not  the  owner  and  holder  of  the 
notes,  and  not  the  real  party  in  interest, 
when  th^  admit  the  facts  which  conclusive- 
ly show  that  the  statement  is  false?  The 
question  admits  of  but  one  answer.  And 
having  admitted  the  facts  which  show  the 
ownership  of  the  plaintiff  at  the  time  the 
notes  were  delivered  to  him,  the  defendants 
must  atBrmatively  allege  some  state  of 
facts  which  establishes  a  change  of  owner- 
ship from  the  payee  to  someone  else,  before 
they  can  insist  on  introducing  evidence  to 
establish  such  a  defense. 

In  the  Encyclopedia  of  Pleading  ft  Prac- 
tice, vol.  14,  p.  670,  it  is  said :  "The  plea  or 
answer  must,  with  proper  deflniteness  and 
certainty,  allege  facts  affirmatively  show- 
ing hov  or  -why  the  plaintiff  is  not  the  own- 


er of  the  instrument,  and  it  is  not  sufficient 
to  allege  mere  conclusions  of  law;"  citing 
cases  from  Alabama,  Arkansas,  California, 
Indiana,  Maryland,  North  Carolina,  and 
other  states.  And  again,  in  the  same 
volume,  on  the  next  page:  "Where  the 
plaintiff  alleges  facts  frcnn  which  the  law 
presumes  that  he  is  the  legal  owner  and 
holder  of  the  instrument,  and  also  avers 
that  he  in  the  legal  owner  and  holder  of  the 
instrument,  a  plea  or  answer  denying  mere- 
ly the  plaintiff's  conclusion  that  he  is  the 
owner  or  holder,  without  denying  the  facts 
a!l^^  by  the  plaintiff  upon  which  such 
conclusion  is  based,  presents  no  issue,  and  is 
immaterial  and  irrelevant."  And  again,  on 
page  674:  "According  to  some  authorities, 
where  the  insinunoit  appears  to  have  been 


defeat  an  action  brought  upon  It  by  ooe  who  is 
api>areDtly  a  refnilar  Indorsee  or  holder, — espe- 
cially when  there  Is  no  defense  as  to  the  Indebt- 
edness ;"  and  approved  Oage  v.  Kendall,  15 
Wend.  640,  which  was  decided  before  the  Code. 

In  Sanford  t.  Santord,  45  N.  Y.  723.  the  ac- 
tion was  by  a  widow,  a  Burvlvlns  payee  of  a 
note  payable  to  her  husband  and  herself.  The 
pleadings  are  not  given,  but  tbe  defense  was 
that  she  had  accepted  a  bequest  In  Ilea  of  the 
note,  that  she  was  not  the  real  party  In  Inter- 
est, and  that  tbe  note  belonged  to  the  estate  ot 
her  husband.  The  court  aaJd,  referring  to  the 
Code :  "How,  tb«i,  can  this  action  be  main- 
tained In  the  name  of  this  plaintiff,  when  sbe 
does  not  own  tbe  note, — wben  she  Is  not  tbe 
'real  party  in  IDterestT'  Tbe  plalotlll  Insists 
that  tbe  defendant  has  no  right  to  gaestlon  tbe 
plafntHTs  title;  that,  so  long  as  he  owes  tbe 
demand,  and  no  other  person  sets  up  any  claim 
or  forbids  the  payment,  he  1b  bound  to  pay  the 
person  who  has  the  note  In  possession,  so  long 
as  he  does  not  hold  It  In  bad  faith.  City  Bank 
V.  Perkins,  29  N.  Y.  668,  86  Am.  Dec.  382,  gives 
some  sanction  to  this  doctrine,  in  the  langnage 
of  the  Judge  delivering  tbe  opinion.  That  case 
and  the  later  case  of  Brown  v.  Penfleld,  86  N. 
Y.  475,  were  undoubtedly  well  decided.  They 
are  in  entire  harmony  with  the  Code.  For  any 
dicta  going  beyond  the  cases,  no  one  Is  respon- 
slbie  exc^t  the  learned  Judges  who  made  them. 
They  referred  to  a  case  In  15  Wend.  640,  of  Gage 
V.  Kendall,  for  the  mle  as  to  the  person  who 
might  maintain  tbe  action,  and  that  it  he  were 
not  the  owner  he  might  sue  as  trustee  for  the 
real  owner.  But  this  bad  no  appMeatlon  to  the 
■Code,  which  prescribes  tbe  present  governing 
mle." 

And  answers  were  held  sufflclent  where  the 
legal  title  or  transfer  was  denied,  and  It  was 
alleged  that  plaintiff  was  not  the  real  patty  In 
Interest. 

In  an  action  by  an  indorsee  against  the  maker 
and  Indorser,  the  answer  denied  that  the  note 
was  ever  transferred  to  the  plaintiff,  or  that  he 

was  tbe  legal  holder  or  owner  thereof  or  the 
real  party  In  interest,  and  alleged  that  the 
note  was  transferred  to  a  bank  which  was  the 
owner  and  holder  and  tbe  real  party  In  Interest. 
It  was  held  that  tbe  answer  stated  a  defease. 
Hays  T.  Hathom,  74  N.  Y.  486.  Beverslng  10 
Hun,  SU .  In  this  ease  tbe  plalntilfs  pro- 
duced a  note  made  by  a  partnership  and  pay- 
able to  the  order  cf  one  of  the  firm  and  Indorsed 
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in  blank  by  him.  The  defendants  then  offered 
to  prove  that  tbe  note  was  not  the  property  of 
the  plaintiff,  that  It  was  never  transferred  to 
blm,  that  he  was  not  the  real  party  In  Interest, 
and  that  the  note  was  the  property  of  a  bank, 
whlcb  was  the  real  party  in  Interest.  Tbla 
proof  was  rejected  In  the  trial  court  on  the 
ground  that  no  defense  was  stated.  This  was 
reversed  on  the  ground  that  the  defendant 
might  show  substantially  that  tbe  plaintiff  had 
no  title,  legal  or  equitable,  to  tbe  note,  and 
had  no  right  as  owner  to  its  possession.  This 
might  have  been  done  by  proving  that  he  was 
tbe  mere  finder  or  the  unlawful  possessor,  ot 
that  the  right  to  its  possession  and  ownership 
was  in  the  bauk,  to  whom  be  was  liable 
thereon,  or  In  some  other  way.  The  court  said : 
"It  appears  that  It  Is  ordinarily  no  d^ense  to 
the  party  sned  upon  commercial  iiaper,  to  diow 
that  the  transfer  under  which  the  plaintiff  holds 
it  is  without  consideration,  or  subject  to  equi- 
ties between  him  and  his  assignor,  or  colorable 
and  merely  for  the  purpose  of  collection,  or  to 
secure  a  debt  contracted  by  on  agent  without 
sufficient  authority.  It  Is  sufflclent  to  make  tb» 
plaintiff  the  real  party  In  interest,  if  he  have  the 
legal  title  eltier  by  written  transfer  or  delivery, 
whatever  may  be  th*  equities  between  him  and 
bis  assignor.  But,  to  be  entitled  to  sue,  he  must 
now  have  the  right  of  possssslon  and  ordinarily 
be  the  legal  owner.  Such  ownership  may  be  as 
equitable  trustee ;  it  may  have  been  acquired 
without  adequate  considerstiou,  but  must  be  suf- 
ficient to  protect  tbe  defendant  upon  a  recovery 
against  him  from  a  subsequent  action  by  the  as- 
signor." 

Bo,  answers  were  beld  sufflclent  where  a  non- 
delivery to  plaintiff  was  also  alisged. 

An  answer  of  makers  was  held  good  wbleb 
stated  that  the  payee  Indorsed  the  note  but 
never  delivered  It  to  the  plaintiff,  that  the 
plaintiff  bad  no  right,  title,  or  Interest  there- 
in, and  was  not  the  real  party  in  Interest,  and 
that  the  payee  then  owned  and  beld  the  note. 
Mendenhall  v.  Baylies,  47  Ind.  575.  Tbe  court 
said  :  "To  pass  the  title  to  a  note  either  from 
tbe  maker  to  the  payee,  or  from  the  payee  to  an 
Indorsee,  there  must  be  a  delivery,  either  actual 
or  constructive."  This  was  under  2  Gavin  &  H. 
(Ind.)  Stat.  S4,  f  3.  providing  that  every  ac- 
tion most  be  prosecuted  in  the  name  of  tbe  real 
party  In  Interest. 

So.  an  answer  was  held  snffleieot  where  the 
petition  did  not  show  legal  title  in  plaintiff. 
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made  payable  to  the  plaintiff,  and  not  to 
have  been  assigned  or  indorsed  by  him,  a 
plea  or  answer  alleging  Uiat  the  plaintiff  is 
not  the  legal  owner  or  holder  of  the  instru- 
ment, or  that  he  is  not  the  real  party  in 
interest,  without  averring  any  facts  upon 
which  such  conclusions  are  based,  an  that 
a  Bteimger  to  the  action  is  the  owner  of  the 
instrument,  is  bad."  But  the  same  section 
continues,  stating:  "There  are  other  au- 
thorities, however,  holding  that  a  denial 
that  the  payee  was  at  the  time  of  the  com- 
mencement of  the  action,  or  at  any  time 
thereafter,  the  lawful  owner  and  holder  of 
the  instrument,  and  denying  that  the  de- 
fendant is  indebted  to  the  plaintiff  as  al- 
leged by  him,  is  good." 
It  will  be  noticed  that,  even  under  the 


A  general  denial,  and  an  allegation  that  the 
plaintiff  was  not  the  real  party  lo  Interest,  and 
not  the  bona  flde  owner  and  bolder,  were  held  suf- 
flc^eot  to  pat  In  lasue  his  rlgbt  and  title.  In  an 
action  on  a  note  and  mortgage  brought  by  one, 
not  the  payee,  -where  the  petition  allege)]  an  ae- 
algnment,  but  did  not  allege  that  it  was  In  writ- 
ing, and  did  not  show  any  Indorsement  on  the 
note  and  mortgage,  rattle  t.  Wilson.  25  Kan. 
326.  The  court  did  not  say  wbetbei  this  rul- 
ing was  made  because  of  the  general  denial,  or 
on  account  of  the  denial  that  the  plaintiff  was 
the  real  party  In  Interest. 

AuBwers  were  held  sufficient  whieb  alleged 
that  plaintiff  held  the  note  only  as  agent  for 
collection  for  the  real  party  In  Interest.  In 
Indiana  this  seems  to  be  a  sufficient  defense. 

So,  In  an  aetlmi  liy  an  assignee  against  the 
makers  of  a  note,  an  answer  alleging  that  the 
assignment  was  without  consideration  and  sole- 
ly for  the  purpose  of  collecting  the  same  for  the 
beneflt  and  use  of  tbe  payee,  wbo  was  the  real 
owner,  was  held  good,  under  Ind.  Ber.  Stat. 
1881.  I  251,  proTidiBg  that  every  action  must 
be  prosecoted  in  tbe  name  of  tbe  real  party  In 
Interest.  Boatwlck  v.  Bryant.  118  Ind.  448.  16 
H.  B.  378. 

And,  In  an  action  by  an  Indorsee  against  tbe 
maker  of  a  note,  an  answer  was  held  good  which 
was  a  general  denial,  and  which  also  alleged 
that  tbe  plaintiff  was  not  the  owner  of  the 
notes  sued  on,  that  they  belonged  to  the  orig- 
inal payees,  that  plaintiff  never  purchased  or 
owued  said  notes  or  bad  any  Interest  In  them, 
and  that  said  notes  were  transferred  to  the 
plaintiff  for  tbe  purpose  of  suing  thereon,  and 
to  avoid  a  defense  against  said  notes  In  the 
hands  of  the  payees,  who  were  the  owners  of 
the  seme.  Roane  Iron  Co.  v.  Bell-Armstead  Ufg. 
Co.  24  Ind.  App.  250,  66  N.  E.  666. 

Although  this  case  does  not  say  anything 
about  real  party  In  Interest,  It  follows  and  ap- 
prores  Bostwick  v.  Bryant,  118  Ind.  448.  16 
N.  B.  878,  aupra,  and  must  have  considered  the 
statute,  without  citing  It. 

A  psragraph  of  a  reply  to  an  answer  pleading 
a  note  as  set-off  and  sIIeglnR  that  tbe  defendant, 
assignee,  "is  In  no  manner,  nor  was  be  at  tbe 
time  o£  the  filing  of  bis  answer,  the  owner  of 
the  note,"  was  held  bad  on  demurrer;  but  a 
paragraph  alleging  that  tbe  assignment  of  the 
note  to  the  defendant  was  made  for  the  purpose 
of  enabling  tbe  latter  to  collect  It  for  the  as- 
algnor,  and  tor  that  purpose  alone,  waa  held 
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other  rule,  the  text  states  that  defendants 
must  deny  that  they  are  indebted  to  the 
plaintiff.  We  referred  to  these  cases  and 
commented  upon  them  in  the  fore  part  of 
our  discussion  of  this  question  in  this  opin- 
ion. We  shall  notice  them  no  further,  but 
will  now  cite  some  authorities  supporting 
the  position  here  taken:  In  MtKllure  v. 
Bigataff,  18  Ky.  L.  Rep.  601,  37  S.  W.  294;  38 
S.  W.  431,  the  court  said:  "The  action  of 
the  court  upon  the  demurrers  to  the  various 
paiagraplis  of  the  answer  was,  in  our  judg- 
ment, correct.  The  third  paragraph,  deny- 
ing plaintiff's  ownership  of  tlie  notes,  is 
not  only  objecticmable,  as  argumentative, 
being  a  denial  that  he, is  the  owner  'as  the 
assignee  of  tbe  vendors  in  the  deed  of  Sarah 
F.  Triplett  and  others,'  etc,  but  seema,  also, 

to  be  good,  as  this  showed  that  the  assignor  was 
tbe  real  party  In  Interest.   Lewis  v.  Sbeaman, 

26  Ind.  427. 

And  In  on  action  by  the  assignee  against  the 
maker  of  a  note  and  mortgage,  an  answer  al- 
leging that  the  note  was  the  property  of  tbe 
payee,  tbat  plaintiff  bad  no  interest  In  It,  and 
that  It  was  transferred  to  him  without  consid- 
eration for  the  purpose  of  collection  and  to  pre- 
vent a  plea  of  set-off,  was  held  good  on  de- 
murrer. Deuel  T.  NewUn,  131  Ind.  40,  80  N. 
B.  7IW. 

But  answers  were  held  Insufficient  where  no 
facts  were  stated  to  overcome  tbe  effect  of  the 
legal  title  admitted  to  be  In  plaintiff. 

In  an  action  by  an  Indorsee,  where  tbe  com- 
plaint alleged  the  Indorsement  of  the  note  sued 
upon,  an  answer  alleging  that  the  plaintiffs 
were  not  the  real  parties  in  Interest,  tbat  the 
note  was  the  property  of  the  plaintiffs  and  cer- 
tain other  persons.  Including  tbe  defendant,  and 
tbat  tbe  payee  of  the  note  sold  and  assigned 
said  note  to  all  the  persons  iolntly.  was  held 
InsDfficient,  in  opposition  to  tbe  admission  that 
tbe  note  was  Indorsed  by  the  payee.  Shafer  v. 
Bnmenberg,  42  Ind.  89.  The  court  said :  "Had 
the  defendant  denied  the  Indorsement  of  tbe 
note  to  the  plaintiffs,  had  be  alleged  the  sale 
and  assignment  of  tbe  note  to  such  other  per- 
sons before  tbe  Indorsement  to  the  plaintiffs, 
or  had  he  pleaded  In  proper  form  the  nonjoinder 
of  tbe  parties  interested  Jointly  with  tbe  plain- 
tiffs, as  Indorsees  of  the  note,  the  question 
might  have  been  different." 

And  In  an  action  by  tbe  Indorsee  against  ths 
maker  of  a  note,  an  answer  ailing  that 
plaintiff  was  not  the  real  party  in  Interest,  that 
she  had  no  Interest  whatever  In  the  note,  and 
that  said  note  belonged  to  another  party,  nam- 
ing him,  was  beld  bad,  as  it  did  not  deny  the  In- 
dorsement. Ileretb  v.  Smith,  33  Ind.  614.  Tbe 
court  said :  "But  U  the  note  was  thus  Indorsed 
to  the  plaintiff,  why  does  she  not  own  It?  Why 
Is  she  not  the  real  party  In  Interest?  And  how 
did  It  become  the  property  of  someone  else? 
The  pleading  falls  to  answer  any  of  theae  quer- 
ies, or  to  »tate  any  facts  from  which  tbe  assump- 
tions are  drawn.  No  new  tacts  whatever  are 
sUted  tbat  avoid  the  legal  effect  of  the  facts 
thus  admitted." 

And  answers  admitting  the  assignment,  but 
denying  that  the  assignee  was  tbe  real  party 
In  Interest,  and  that  the  note  was  the  exclusive 
property  of  the  payee,  stating  no  facts  which 
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to  fall  within  the  rule  laid  down  in  Van- 
ftiMWrfc  V.  Ijevy,  3  Met.  (Ky.)  134,  that 
facts  must  he  pleaded  affirmatively  sbow- 
ing  how  or  why  the  plaintilT  is  not  the  own- 
er." Felch  V.  Beaudry,  40  Cal.  439:  "A 
defense  by  the  payer  of  a  note  that  the 
plaintitr  ib  not  the  lawful  owner  or  holder 
of  the  instrument  sued  on,  when  uptm  its 
face  it  runs  to  him,  and  which  discloses  no 
issuable  fact  to  support  it,  is  merely  frivo- 
lous." Frost  V.  Barford,  40  Cal.  IGS: 
"The  defense  set  up  in  the  answer  to  the  ef- 
fect that  the  plaintiff,  Margaret,  is  not  the 
legal  owner  and  holder  of  this  note,  which 
runs  to  her  upon  its  face,  is  frivolous,  and 
the  other  defense,  that  the  note  is  not  her 
separate  property,  is  the  statement  of  a 
mere  roncloaion  of  law;  and  each  of  tiiese 


pretended  defenses  would  douhtless  have 
been  stricken  out  in  the  court  helow  on 
motion."  Poorman  v.  Milla,  35  Cal.  118, 
95  Am.  Dec.  90 :  "In  an  action  on  a 
promissory  note  by  an  indorsee,  the  fact  of 
the  indorsement  only  need  be  pleaded  to 
show  title  in  the  plaintiff,  and  an  averment 
in  the  answer  that  the  plaintiff  is  not  the 
legal  owner  or  holder  of  the  note  is  but  a 
legal  conclusion,  and  raises  no  issue  of  fact; 
and  BO  an  averment  in  the  complaint  that 
plaintiff  is  the  owner  and  holder  of  the  note, 
and  entitled  to  receive  the  money  due  there- 
on, presents  no  issuable  fact,  and  will  be 
treated  as  surplusage."  Wedderspoon  v. 
Rogers,  32  Cal.  569;  "In  Seeley  v.  EngelU 
17  Barb.  630,  the  complaint  contained  an 
all^[ati<Hi  of  ownership  of  notes,  and  the 


would  establish  tbat  fact,  were  beld  InsulBcieDt. 
Lung  v.  Slins,  14  Ind.  467;  Swift  v.  Ellswortb, 
10  Ind.  206,  71  Am.  Dec.  316 ;  Lamson  v.  Falls, 
6  Ind.  3U9.  In  this  latter  case  the  court  said : 
"  'Every  action  must  be  prosecated  In  the  name 
of  the  real. party  In  Interest'  2  Ber.  Stat  p. 
27.  The  appellee  ron tends  tbat,  the  anlsnment 
of  the  note  and  mortgage  being  admitted,  bis 
right  to  sue  cannot  be  controverted ;  tbat  the 
statute  enables  tbe  true  owner  to  sue,  but  It 
does  not  forbid  a  suit  by  one  who  appears  to 
be  tbe  legal  owner.  This  position  la  not 
strictly  correct.  The  law  Is  Imperative  that 
the  party  In  Interest  must  be  the  ptalntlfT.  But 
the  real  question  to  be  considered  Is,  Does  the 
first  paragraph  of  the  answer  sufficiently  show 
that  Palls  Is  not  that  party?  It  simply  says 
that  Eatep.  and  not  Falls.  Is  tbe  real  party  in 
Interest ;  but  this  is  said  Id  tbe  face  of  tbe  as- 
signment, tbe  effect  of  which  Is  to  deprive  Estep 
of  all  Interest  in  the  subject  of  the  suit.  By 
the  statute  tbe  assignee  of  a  note,  etc..  Is 
specially  aotborlzed  to  sue  In  his  own  name, 
and  such  assignment  Is  full  proof  of  bis  title 
until  spectncally  denied.  1  Rev.  Stat.  p.  378. 
Tbe  detect  la  the  paragraph  In  question  Is  tbat, 
In  effect.  It  admits  the  assignment  of  the  note 
and  mortgage,  but  does  not  contain  sucb  a 
statement  of  facts  as  would  enable  tbe  court 
In  view  of  the  assignment,  to  say,  as  matter  of 
law.  that  Palls  Is  not  the  real  party  In  In- 
terest" 

In  an  action  by  tbe  assignee  against  tbe  maker 
of  a  note  aod  mortgage,  an  answer  alleging  tbat 
plaintiff  WAS  not  the  real  party  In  Interest  be- 
cause the  anslgnromt  was  made  and  beld  for  the 
fraudulent  purpose  of  cheating  tbe  creditors  of 
tbe  assignor  was  beld  bad.  Frensel  v.  Uiller, 
37  Ind.  1,  10  Am.  Rep.  62. 

An  answer  alleged  that  the  plalntllT  was  not 
the  real  party  in  Interest,  that  the  pretended 
assignment  was  fraudulent,  null,  and  void,  and 
without  consideration :  that  she  was  not  the 
holder  and  owner  of  the  note  In  suit  In  her  own 
right :  that  tbe  same  was  held  by  her  for  the 
nae  of  the  payee,  and  Is  tbe  property  of  hia 
widow,  and  that  no  Bsalgnmeut,  transfer,  or  In- 
dorsement was  ever  made  by  tbe  payee  to 
plaintiff.  Thia  answer  was  made  by  the  widow 
of  the  payee,  who  had  been  made  a  party  and 
claimed  tbe  note.  It  was  held  Insufficient,  aa 
It  did  not  show  tbat  plaintiff  was  sot  tbe  real 
party  In  Interest.  Weaver  v.  Zollman,  5  Ind. 
App.  485,  32  N.  B.  592.  This  was  on  tbe  ground 
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that  It  did  not  show  that  the  plaintiff  was  not  In 
poa8e8Sl(Hi  of  tbe  note,  or  that  tbe  payee  was 
the  bolder  thereof  at  bla  death,  and  did  not 
show  that  the  plaintiff  held  the  note  as  agent 
of  the  payee  for  the  purpose  of  collecting  It 
No  Cacti  were  alleged  which  sfa;owed  that  the 
assignment  was  frandolent.  The  answer  did 
not  state  any  facts,  but  simply  conclualona  of 
law. 

A  complaint  by  an  indorsee  against  the  maker 
and  Indoraers  of  a  note  alleged  its  Indorsement 
and  delivery  to  plaintiff,  Its  presentment  and 

protest,  and  that  the  plaintiff  Is  now  the  lawful 
owner  and  holder  of  tbe  note.  Tbe  answer  of 
the  matter  did  not  deny  any  allegation  except  so 
much  as  avers  that  the  plaintiff  Is  the  lawful 
bolder  and  owner  of  tbe  note,  and  averred  that 
the  defendant  QuIneyCa  prior  Indorser),  was  the 
owner,  and  tbat  before  salt  be  had  paid  the 
plaintiff  the  amount  due  ;  and  for  a  third  defense 
Alleged  that  the  plaintiff  was  not  tbe  real  party 
In  Interest,  tbat  the  action  was  brought  for  the 
benefit  of  the  defendant  Qulncy,  and  that  he 
was  the  owner  and  bolder  of  the  note.  It  was 
beld  that  the  answer  contained  no  defense  to 
the  cause  of  action  averred  In  the  complaint 
Twelfth  Ward  Bank  v.  Brooks,  63  App.  Dlv. 
liZO,  71  N.  y.  Snpp.  388.  The  court  said: 
"Aside  from  tbe  averment  of  payment  as  al- 
ready Intimated,  tbe  other  avermoitfl  of  this 
third  defense  are  mere  legal  conclusions,  and 
that  such  averments  do  not  constitute  a  defence 
ha's  been  repeatedly  held.  By  not  denying,  the 
defendant  admits,  tbat  tbe  title  to  the  note  was 
transferred  to  the  plaintiff,  and,  without  setting 
up  facts  to  avoid  tbe  effect  of  sucb  an  admia- 
alon,  and  to  show  tbe  transfer  of  tbe  note  from 
the  plaintiff  to  tbe  defendant,  Qulncy,  he  can- 
not raise  an  Issue  of  fact  by  tbe  affirmative 
statement  of  codcIubIodb  of  law.  The  facts  must 
lie  alleged  from  which  sucb  conclusions  of  law 
could  have  hem  drawn.  Conselyea  Swift, 
103  N.  Y.  C04,  0  N.  E.  489;  Saunders  v.  Cham- 
Iterlaln.  13  lliin,  S68." 

In  Unnpy  v.  Thompson,  3  Kan.  App.  718, 
45  roc.  4.'36.  which  was  an  ^action  by  an  la- 
doi-see  of  a  note,  the  answer  was  a  general  de- 
nial, alteration  of  tbe  note,  and  failure  of  con- 
sideration, that  tbe  plaintiff  was  not  tbe  bona 
lidc  owner  and  bolder  of  tbe  note,  and  was  not 
Ihc  real  party  in  interest,  and  tbat  a  prior  In- 
dorsee was  the  real  party  In  interest  who  had 
transferred  the  note  to  plaintiff  to  change  tbe 
venne  of  tbe  suit.    It  was  held  that  It  waa  no 
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answer  a  denial  of  ownership,  precisely  like 
those  in  this  ease.  The  referee  excluded 
evidence  offered  by  the  defendant  to  show 
that  the  plaintiff  was  not  the  owner  of  the 
notes,  to  which  ruling  defendant  excepted. 
In  considering  the  questiiHi  the  court  says: 
'On  the  part  of  the  defendant,  evidence  was 
sought  to  be  given  by  him  that  the  plaintiff 
was  not  the  lawful  holder  and  owner  of  the 
note.  These  offers  were  repeated  in 
various  forms,  hut  substantially  to  the 
same  effect,  and  the  referee  excluded  the 
testtmcmy  offered,  on  the  ground  that  the 
answer  was  insufficient  to  admit  the  evi- 
dence. Upon  the  authority  of  various  cases 
cited  on  the  argument,  we  think  this  ruling 
was    right.  The  denial 

dearly  raised  no  material  issue  of  faet. 

defense  to  deny  that  plaintiff  was  the  real  party 
iB  Interest  where  It  was  admitted  that  he  held 
the  legal  title.  The  court  said:  "Being  legal 
owner  of  the  Instrument,  the  plaintiff  Is,  In 
law,  'the  real  part;  in  hUerest.'  and  may  sue 
thereon  in  his  own  name."  This  ease  differs 
from  noyt  v.  Carpenter,  S  Kan.  App.  809,  61 
Pac.  71,  infra,  in  admitting  that  plaintiff  has 
the  legal  title. 

The  case  of  Hoyt  v.  Carpenter,  6  Kan.  App. 
806.  61  Pac.  Tl,  was  an  actlCHi  by  an  Indorsee. 
An  answer  admlttlns  the  execution  of  and  the 
Indorsement  upon  a  note,  hat  denying  every  oth- 
er allegation  of  the  petition,  and  alleging  that 
the  action  Is  not  brought  In  the  name  of  the 
real  party  In  Interest,  was  held  to  pot  In  Issue 
the  ownership  of  such  note. 

Some  eases  hold  that  the  legal-title  holder  Is 
the  real  party  in  Interest,  and,  where  this  is 
held.  It  Is  no  defense  to  deny  that  he  Is  the 
real  party  In  Interest,  without  attacking  the 
legal  title. 

in  Walsh  v.  Allen,  6  Colo.  App.  803,  40  Pac. 
473,  the  pleadings  are  not  given,  bnt  the  court 
said :  "The  leg.ii  title  to  the  note  vested  in 
the  plaffatllt  by  the  assignment,  and  he  is  ip'o 
facto  the  real  party  In  Interest  within  the  mean- 
ing of  the  Code." 

Mo.  Kev.  Code  1845.  p.  190,  provides  that  all 
bonds  and  promissory  notes  shall  be  assignable 
by  Indorsement,  and  the  assignee  may  maintain 
an  action  thereon  In  his  own  name.  .  The 
sUtute  was  held  to  be  in  force  and  not 
affected  by  the  practice  act,  art  8,  pro- 
viding that  evwy  action  must  be  prose- 
eated  in  tbe  name  of  the  real  party  In  Inter- 
est Webb  V.  Honcan,  14  Ho.  428.  This 
was  an  action  by  an  lnd<wsee  against  the  maker 
•f  a  note.  The  answer  denied  that  plaintiffs 
were  the  owners,  and  stated  that  the  payees 
were  the  only  persons  really  Interested  in  the 
note.  The  court  said  ;  "Whenever  the  evidence 
shows  tbe  Indorsemmt  In  assignment  oC  the  note 
or  bill  of  ezcbange  or  bond  to  the  plaintiff,  that 
assignment  makes  such  plaintiff  the  party  In 
legal  Interest,  and  authorizes  the  action  in  his 
name." 

And  in  Roberts  v.  Snow,  27  Neb.  425,  43 
N.  W.  241,  It  was  pleaded  that  the  plaintiff,  an 
Indorsee,  was  not  tbe  owner  of  the  note  sued 
upon,  or  the  real  party  In  Interest,  hot  that  be 
was  only  a  holder  for  collection.  It  was  held 
that,  as  he  held  tbe  legal  title,  it  could  make 
no  difference  to  the  defendant  who  was  tbe 
66  L.  R.  A. 
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The  aihrmative  allegations  of  the  answer 
were  but  an  averment  of  the  same  matter  in 
an  affirmative  form.  It  averred  certain 
legal  conclusions  already  stated,  but  pre- 
sented no  new  issuable  facte.  There  was 
nothing  which  obviated  the  legal  conclusion 
which  followed  necessarily  from  the  facts 
averred  in  the  complaint  and  admitted  by 
the  answer.  On  the  admitted  facts  the 
plaintiff  was  entitled  to  judgment.  There 
was  no  issuable  fact  presented  by  the  an- 
swer relevant  to  the  case  made  by  the  com- 
plaint. The  answer  was  therefore  properly 
struck  out  as  irrelevant^  under  S  SO  of  the 
practice  act.  If  it  could  be  regarded  as 
good  in  form,  it  was  also  manifestly  shun, 
within  the  rules  upon  the  subject.  .  .  . 
The  note  was  payable  to  plaintiff,  and  does 


equitable  owner.  Tbe  note  was  payable  on  de- 
mand, and  was  held  subject  to  any  defenses 
which  the  maker  might  set  up  against  the 
payee. 

in  an  action  by  an  indorsee  against  tbe  maker 
of  a  note  tbe  answer  was  a  general  denial, 
and  tbat  plalntltt  was  not  tbe  real  party  In  In- 
terest. It  was  held  that  the  production  of  the 
note  Indorsed  In  blank  established  that  the 
plaintiff  was  the  owner  and  btrider  thereof, — 
especially  where  the  Indorser  was  a  par^  to 
tbe  action.  Yakima  Nat  Bank  v.  Knlpe,  0 
Wash.  848,  38  Pac.  884. 

in  Iowa,  in  actions  by  third  parties.  It  was 
held  In  the  early  cases  that  the  holder  of  the 
legal  title  was  the  real  party  In  Interest:  bnt 
the  rule  now  Is  that  either  the  legal  or  equitable 
owner  may  maintain  an  action  under  the  stat- 
ute requiring  actions  to  be  brought  by  tbe  real 
party  In  Interest. 

In  Conyngham  v.  Smith,  16  Iowa,  471,  re- 
ferring to  cascB  holding  that  the  legal-title  hold- 
er was  tbe  real  party  In  Interest,  the  court  said : 
"This  construction  of  the  Code  and  Constitution, 
annuanced  In  Claussen  v.  Lafrenz,  4  O.  Qreene, 
224 ;  Cooper  v.  Armstrong,  3  G.  Oreene,  120 ; 
and  followed  In  Uoberts  v.  Taliaferro,  7  Iowa, 
110,  was  adopted  es  Indisputable,  so  far  as  re- 
lates to  the  question  now  before  ub,  and  upon 
this  asramptlon,  and  deductions  regarded  as 
necessarily  resulting,  it  was  held  that  only 
those  having  the  legal  Interest  In  the  cause  of 
action  could  be  heard  at  law.  In  other  words, 
real  Interest  was  held  to  mean,  at  law,  a  legal 
interest ;  and  bence,  as  In  Farwell  v.  Tyler,  S 
Iowa,  530,  It  was  decided  tbat  tbe  bolder  of  a 
□ote  not  negotiable  by  delivery,  nor  assigned  In 
wrttlDg.  could  not  sue  upon  It  In  his  own  name. 
Tbe  construction  above  adverted  to  was,  how- 
ever, certainly  much  innovated  upon,  if  not  en- 
tirely overthrown,  in  the  subsequent  case  of 
Shepard  v.  Ford,  10  Iowa,  502,  decided  by  two 
members  of  the  court  as  then  constituted." 

In  Cottle  V.  Cole,  20  Iowa,  481,  which  was 
an  action  by  an  assignee  of  a  Judgment,  the 
court  said :  "The  couree  of  decision  in  this 
state  establishes  this  rule,  viz.:  That  the  party 
holding  the  legal  title  of  a  note  or  Instrument 
may  sue  on  It  thougb  he  be  an  agent  or  trustee, 
and  liable  to  account  to  another  for  the  proceeds 
of  the  recovery,  for  he  Is  open.  In  such  case,  to 
any  defense  which  exists  against  the  party  bene- 
rtclally  Interested.  Farwell  v.  Tyler,  5  Iowa, 
535;  Fear  v.  Jones,  6  Iowa,  109;  Sheldtm  v. 
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not  appear,  by  averment  or  otherwise,  to 
have  ever  been  assigned.  The  judgment  is 
therefore  right,  under  the  principles  an- 
nounced." Mo7iroe  v.  Fohl,  72  Cal.  568,  14 
Pac.  S>14:  "The  execution  and  delivery  of 
a  note  payable  to  the  order  of  plaintiff  be- 
ing admitted,  a  denial  that  plaintiff  is  the 
'holder'  of  it,  and  an  allegation  that  a  third 
party  is  such  'holder,'  without  stating  any 
facts  showing  such  to  be  the  ease,  held  to 
be  conclusions,  merely,  and  not  to  raise  an 
issue."  Wheeler  v,  Barr,  7  Ind.  App.  381, 
34  N.  E.  591:  "There  was  evidence  from 
which  the  court  might  have  concluded  that 
the  m<mey  for  which  the  note  was  given  was 
not  the  property  of  Wheeler,  the  payee  of 
the  note,  but  of  his  sister.  Wheeler  testi- 
fied that  bis  sister  had  left  some  money 

Htddleton,  10  Iowa,  17.  Or,  under  tbe  Re- 
vision,  the  party  boneSclallr  Interested,  though 
be  may  not  have  the  legal  title,  may  sue  In 
his  own  name.  Conyngham  v.  Smith,  19  Iowa, 
471,  construlDg  Uev..  I  27S7."  From  this  It 
follown  that  It  would  be  no  defense  la  Iowa,  Id 
an  action  on  a  note,  to  deny  the  title  of  plaln- 
Uir  If  be  was  the  lettal  holder  of  the  note,  or  to 
denr  the  title  of  plaintiff  If  he  was  the  party 
In  Interest.  In  actions  upon  notes  the  defentie 
has  malnlj  been  alonK  the  line  that  the  plain, 
tiff  was  not  a  bona  fide  bolder  for  value,  and 
settlQK  up  a  defense  a^lnst  the  alleged  owner. 

In  Pearson  v.  Canunings,  28  Iowa,  S44,  dls- 
cuBslnir  the  Code  provision  (Iowa,  Bev.  |  2757), 
providing  that  actions  most  be  broa^t  the 
real  party  In  Interest,  the  court  said :  "Al- 
though the  note  was  not  Indorsed  to  the  plain- 
tiff, yet.  If  she  was  the  real  owner  thereof,  she 
might  brhig  salt  there(»  tn  her  own  name, — 
being  the  real  party  In  Interest.  .  .  .  The 
owner  and  holder  of  a  negotiable  note,  payable 
to  order  and  not  Indorsed,  may  sue  upon  It  Id 
hia  or  her  own  name ;  yet  such  action  must  be 
without  prejudice  to  any  defense  the  maker  may 
have  against  the  note.  But,  of  course,  where 
there  Is  a  valid  and  bona  flde  assignment  of  a 
note,  the  defense  by  the  maker  is  limited  to  such 
matters  as  existed  at  the  time  of  notice  to  the 
maker  of  the  aoBlgnment ;  yet,  If  for  any  rea- 
son  the  supposed  assignment  did  not  transfer  the 
ownership  of  the  note  to  the  bolder,  snch  bolder 
will  be  subject  to  any  defense  of  the  maker 
whldi  he  may  have  up  to  the  trial." 

It  is  not  the  object  of  this  note  to  Include  all 
the  cases  where  the  plea  was  that  the  plaintiff 
was  not  the  real  party  Id  Interest,  unless  the 
pleading  or  discussion  related  also  to  the  fact 
of  the  denial  ol  ownership. 

Where  the  equitable  owner  of  a  note  prose- 
cuted the  action  on  the  same.  It  was  held  that  a 
plea  that  plaintiff  was  not  the  real  party  In 
Interest  was  lusuSlcIent. 

A  bolder  of  a  note  transferred  by  delivery 
for  vaiue  without  Indorsement  or  written  assign- 
ment may  prosecute  an  action  thereon  la  his 
own  name,  under  Uo.  Rev.  Code  1855,  p.  1217, 
providing  that  every  action  must  be  prosecuted 
In  the  name  of  the  real  party  in  interest.  Boeka 
V.  Nuella.  28  Mo.  180. 

This  wos  held  In  WUlard  v.  Moles,  30  Mo. 
142,  where  the  defuse  was  that  the  plaintiff 
was  not  the  legal  owner  and  holder  of  the  note, 
and  that  It  was  never  assigned  to  bim. 
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with  him  to  be  loaned  out  at  interest,  and 
he  seemed  to  be  willing  to  concede  that  this 
was  the  identical  money,  but  claimed  that 
the  note  was  his  property,  and  that  he  was 
responsible  to  hia  sister  for  the  amount  he 
had  thus  received  from  her.  We  are  in* 
formed  by  appellant's  counsel,  in  their  brief, 
that  the  court  based  its  finding  for  the  ap- 
pellees largely  upon  the  ground  that  the  ap- 
pellant was  shown  not  to  be  the  real  party 
in  interest.  As  the  appellees'  brief  is  silent 
upon  this  point,  and  as  the  record  does  not 
disclose  the  grounds  of  the  finding,  we  are, 
of  course,  unable  to  know  the  real  basis  of 
the  learned  court's  conclusion.  But  as  this 
court  is  in  duty  bound  to  sustain  the  jndft- 
ment  of  the  trial  court  if  it  can  be  dime 
upon  any  l^al  hypothesis,  ft  will  not  be  im- 

Answers  were  held  lasnfflcIeDt  which  plead- 
ed a  conclusion  of  law,  and  which  failed  to  state 
the  facts  showing  why  plaintiff  waa  not  the 
holder  and  owner  or  the  real  pari?  In  Intereat. 
The  cases  do  not  agree  on  this  rule,  some  cases 
holding  that  a  defective  petition  may  be  trav- 
ersed, and  It  will  be  sufficient.  In  Ohio  It  Is  a 
good  defense  to  deny  that  plaintiff  is  the  bold- 
er and  owner  of  the  note  sued  npon. 

An  answer  In  the  form  of  a  legal  concldaion 
denying  the  title  of  plaintiff  will  be  held  Insnf- 
.'Iclent,  as  In  Seeley  v.  Engell,  17  Barb.  580, 
which  was  an  action  by  the  bearer  against  the 
maker  of  two  notes  payable  to  a  named  payee,  or 
bearer,  where  the  complaint  alleged  that  the 
plaintiff  was  the  lawful  owner  and  holder.  The 
anfiwer  denied  that  plaintiff  was  the  lawful  own- 
er and  holder  of  the  notes,  snd  denied  that  he 
was  Justly  Indebted  to  plaintiff  therefor,  and 
alleged  that  the  note  was  received  by  the  plain- 
tiff when  overdue,  and  was  tor  a  greater  snm 
than  was  due,  and  was  without  consideration. 
This  answer  was  held  InsufflcleDt  to  admit  evi- 
dence to  establish  that  plaintiff  was  not  the  law- 
ful owner  and  holder.  The  plea  admitted  pos- 
session by  plaintiff.  The  court  gave  Vo  rea- 
son for  the  ruling,  except  the  authority  of 
cases  cited,  of  which  Bentley  v.  Jones,  4  How. 
Pr.  2(12,  holds  that  In  a  suit  for  partition  an 
answer  denying  that  plaintiff  has  any  Interest 
In  the  property  Is  bad,  as  pleading  that  a  party 
to  an  action  Is  not  the  real  party  in  Interest, 
saying:  "It  Is  so  for  the  reason  that  tbe  al- 
legation does  not  Involve  a  traversable  fact,  but 
merely  a  conclusion  of  law." 

And  In  an  action  by  an  Indorsee,  where  the 
answer  of  Che  maker  did  not  allege  that  the  In- 
doi'sement  was  unauthorised,  but  alleged  that 
the  payee  who  Indorsed  the  note  was  the  at- 
torney for  the  real  party  In  interwt,  and  had 
the  notes  taken  payable  to  btmself  without  the 
authority  of  the  real  owner,  that  the  payee  had 
no  interettt  whatever  Id  the  notes,  and  that  the 
other  party,  naming  talm,  was  the  owner  there- 
of. It  was  held  to  be  bad  as  falling  to  show  that 
the  plaintiff  was  not  tbe  real  party  In  taiter- 
est.  Wells  T.  Sutton,  85  Ind.  70.  The  court 
said  :  "The  allegation  Id  the  present  tense,  that 
'Shrack  la  the  owner,'  Is  at  most  only  a  state- 
ment of  a  legal  couclnslon,  and  Is  not  sufficient 
to  help  out  the  plea  when  tested  by  a  de- 
murrer." 

A  defective  jtetltlon  may  render  an  snswsr 
sufficient  which  denies  ttast  plaintiff  U  the  faoU 
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proper  for  us  to  inquire  into  the  point  sug- 
gested, witii  a  view  of  determining  whether 
a  proper  solution  of  the  queatitm  should  re- 
sult in  the  aflirmance  of  the  case.  We  are, 
however,  unable  to  come  to  the  conclusion 
that,  if  the  money  represented  by  the  note 
was  the  property  of  appellant's  sister,  the 
plaintiff  must  fail.  In  the  first  place,  the 
appellees  did  not  tender  any  issue  of  that 
kind  by  their  answers  or  cross  complaints; 
but,  oven  if  they  had  done  so,  we  do  not  see 
how  it  could  avail  them.  The  decided  eases 
clearly  establish  tlie  rule  that  the  makers 
of  a  note  are  estopped  to  dmy  that  the 
payee  of  the  instrument  is  the  real  party  in 
interest.  .  .  .  We  are  of  the  opinicm 
that  the  appellant's  motion  for  a  new  bial 
shou'ld  have   been   sustained."     Bank  of 


Shasta  v.  Boyd,  89  Cal.  604,  34  Pac.  337: 
"It  is  claimed  that  the  answer  raised  a  ma- 
terial issue  as  to  the  ownership  of  the  note, 
which  appears  to  have  been  made  to  plain- 
tiff, not  assigned  to  it.  The  allegation  that 
the  plaintiff  was  the  owner  of  a  note  thus 
made  was  unnecessary,  and  therefore  sur- 
plusage. It  tendered  no  material  issue, 
and  the  denial  of  it  was  therefore  ir- 
relevant. Johnson  T.  Oonklin,  119  Iiid.  109, 
21  N.  £.  402:  "But  if  we  should  consider 
the  original  answer  aa  properly  in  the 
record,  and  the  exceptjons  as  available,  it 
would  not  change  the  result,  for  the  answer 
is  bad.  It  seeks  to  show  that  the  payee 
(rf  the  note  was  not  the  real  party  in  inter- 
est at  the  time  the  note  was  executed,  and 
this  the  maker  of  a  promissray  note  is 


er  end  owner,  aa  In  Moea  v.  Barton,  12  N.  T. 
Week.  Dig.  524,  wblcb  wan  an  action  by  a  hind- 
er asainst  the  maker  and  Indoraer  ia  a  note,  an 
answer  denylDg  so  much  of  the  complaint  as  al- 
leged that  the  plaintiff  Is  now  the  bolder  and 
owner,  and  dmytng  that  he  was  the  real  party 
In  interest,  alleging  that  J.  L.  Wallack  Is  the 
real  and  sole  party  In  interest,  was  held  not 
frivolona  The  defendants  were  the  makers  and 
Indorsm.  This  nittng  was  on  the  ground  that 
the  auction  that,  at  the  time  when  the  suit 
was  commenced  plaintiff  was  the  lawful  owner 
and  holder  of  the  note,  was  an  Independent  al- 
legation, including  the  period  Intervening  be- 
tween the  time  when  the  note  went  Into  plain- 
tiff's possession  and  the  commencement  of  the 
action.  During  that  time  he  might  very  well 
have  disposed  of  It,  and  transferred  his  luter- 
eat  to  some  pther  [person.  And  It  lie  bad,  he 
would  not  be  In  a  condition  to  maintain  an  ac- 
tion upon  it.  Another  reastm  for  this  holding 
was  that  the  plaintiff  bad  tendered  an  Immate- 
rial Isfue.  alleging  that  he  is  the  "lawful  owner 
and  holder,"  and  the  defendants  were  held  to  be 
at  liberty  to  take  Issue  upon  that  allegation. 
The  ruling  In  this  case  seems  to  turn  upon  the 
allegation  of  tbe  ctKoplalnt  as  to  "holder  and 
owner,'*  rather  than  upon  the  Issue  as  to  "real 
iwrty  In  Interest." 

This  case  was  approved  lu  Hughes  v.  Wil- 
cox, 17  Misc.  32,  39  N.  Y.  Supp.  210.  but  the 
difference  in  the  pleadings  was  that  In  the  latter 
case  tbe  olalnttff  alleged  speclflcally  the  trans- 
fer and  delivery,  and  this  was  specifically  de- 
nied In  the  answer. 

In  an  action  by  an  Indorsee  against  the 
maker  and  Indorser  of  a  note,  tbe  plaintiff  al- 
leged that  he  was  tbe  lawful  owner  and  holder. 
The  answer  denied  that  plaintiff  was  the  owner 
and  holder,  and  averred  that  one  Oiraudy  was 
the  real  owner  and  bidder  thereof  and  the  real 
party  In  Interest,  It  was  held  that  the  answer 
was  not  frivolous,  under  N.  Y.  Code  Proc.  I 
111.    Tamlsler  v.  Cassard,  17  Abb.  Pr.  187. 

Referring  to  this  case,  the  court.  In  White  v. 
Dr<ike,  3  Abb.  N.  C.  138,  said:  "There  may  be 
a  question  when  own«8bfp  In  another  is  plead- 
ed (see  Holstuln  v.  Rice,  15  How.  Pr.  1,  and 
note),  mougb,  certainly,  to  put  the  plaintiff 
to  his  demurrer  [proof|,  which  Is  all  that  was 
held  In  Tamlsler  v.  Cassard.  17  Ahb.  Pr.  187." 

In  an  action  by  an  Indorsee  of  a  note  taken 
as  security  tor  stocks  loaned,  after  the  note  had 
matured,  tbe  maker  and  payee  denied  tbat 
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plaintiff  was  the  owner  of  the  note, — denied 
tbe  right  of  the  asstgnw  to  hypothecate  the 
same,  or  that  plaintiff  acqnlred  anj  riglit  or 
ownership  in  the  same.  This  was  held  suffi- 
cient under  Ohio  Rev.  Stat.  |  4993  (Code  Cfv. 
Proc.  S  26},  requiring  actions  to  be  prosecuted 
in  the  name  of  the  real  party  In  Interest.  Os- 
bom  V.  McClelland,  48  Ohio  St.  284,  1  N.  B. 
644.  The  court  said:  "The  decisions  which 
bad  prevailed  before  the  Code  In  actions  at  law, 
which  shut  out  such  defenses,  are  overruled  by 
the  mandatory  provision  that  In  all  actions  the 
suit  must  be  brought  In  the  name  of  the  real 
party  In  Interest.  If  tbe  Indorsee  la  a  bona  flde 
holdn-  for  value  of  a  note  acquired  btfore  due, 
he  is  the  real  party  in  interest,  and  this  and 
all  oQier  defuses  are  excluded;  otherwise 
not" 

e.  Dental  on  information  and  Jtelief. 
1.  Denial  of  indortement  and  tratitfer. 

Tbe  general  rule  Is  tbat  answers  by  the  mak- 
er denying  tlie  Indorsement  or  tmnsfer  or  de- 
livery by  the  payee  to  tbe  plaintiff  are  sufficient, 
as  the  defendant  Is  not  estopped  from  denying 
matters  In  regard  to  which  he  Is  not  a  party. 
As  the  Code  allows  tbe  denial  to  be  made  on  In- 
formation and  belief,  the  sofflclencr  of  tbe  im- 
awer  Is  generally  held  to  be  the  same  when  the 
legal  title  Is  put  In  Issue  by  such  denial,  al- 
though made  on  Information  and  belief.  In  some  . 
cases  the  court  discusses  the  Code  provision  au- 
thorizing a  denial  to  he  made  on  Information 
and  belief,  and  holds  that  such  a  denial  Is  al- 
lowed liy  the  Code,  and  bas  the  same  effect  as 
though  made  positively.  In  a  large  number  of 
cases  the  form  of  the  denial  on  Information 
and  belief  was  not  questioned ;  hut  the  dis- 
cussion related  exclusively  to  the  issues  made 
by  the  denial  and  allegations  of  tbe  answer, 
without  regard  to  their  being  made  on  infor- 
mation and  belief.  But  a  K^tucky  case  held 
that  a  denial  on  Information  and  belief  of  facts 
relating  to  an  assignment  of  the  mortgage  and 
note,  of  which  the  defendant  bad  notice,  and 
of  which  he  had  information,  was  Insnfflclent 
and  Improper.  A  denial  In  the  nature  of  a  neg^ 
atlve  pregnant,  by  tbe  indorser.  on  Information 
and  belief,  Is  clearly  Insufficient. 

Tn  the  following  cases  the  denials  In  the 
answer  were  beld  sufficient. 

An  answer  of  the  maker,  stating  that,  as  to 
whether  or  not  the  other  defendutt  Indoraef 
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estopped  from  doing."  Blacker  v.  Dunbar, 
108  Ind.  217.  9  K.  E.  104:  "It  ia  daimed 
by  appellant's  counsel  that  the  trial  eoart 
erred  in  BUBtaining  appellee's  demurrer  to 
the  foregoing  paragraph  of  answer.  Coun- 
sel concede,  as  we  understand  them,  that  the 
facts  stated  are  not  sufilcicnt  to  constitute 
a  good  plea  in  abatement,  but  they  insist 
that  these  facts  constitute  a  good  answer 
in  har  of  appellee's  cause  of  action.  It  is 
true,  as  counsel  claim,  that  the  name  given 
a  paragraph  of  answer  or  its  prayer  for  re- 
lief does  not  determine  its  character  or 
sufficiency.  But  we  think  there  was  no 
available  error  in  sustaining  appellee's  de- 
murrer to  the  first  paragraph  of  answer, 
whether  it  be  regarded  as  a  plea  in  abate 
ment  or  an  answer  in  bar.  Appellee  is  the 
payee  of  the  note  in  suit,  and  in  such  case 
it  has  been  held  by  this  court  that  the 

the  note  and  traosferred  It  to  the  plaintiff,  he 
has  no  knowledge  or  Information  thereof  suffi- 
cient to  form  a  belief,  was  held  to  be  siifDctent. 
Flood  V.  Reynolde,  13  How.  Pr.  112.  Thlfl  was 
an  action  by  tbe  Indorsee  ai^alnst  the  nuker 
aod  Indorser  of  a  note.  The  complaint  alleffed 
an  Indorsement  to  the  plaintiff.  The  conrt  said  : 
"This  was  a  material  alleRatlon.  The  defendant 
had  a  right  to  controvert  It,  If  he  conld.  Wheth- 
er true  or  not,  was  a  matter  not  necessarllf 
wltbln  hlB  own  knowledge.  lie  had  a  right, 
therefore.  Instead  of  den^Infr  the  truth  of  tbe 
allegation,  to  put  Its  truth  In  Issue,  by  asserting 
that  he  could  not  say  whether  it  was  true  or 
not,  because  he  bad  no  knowledge  or  Information 
on  tbe  subject  from  wblch  be  coald  form  a  be- 
lief." 

And  allegaticHU  that  the  payee  of  the  note 
had  sold,  transferred,  and  Indorsed  It  to  plain- 
tiff, who  thereby  became  the  lawful  bolder  and 
owner,  were  held.  In  an  action  by  an  indorsee 
of  a  note  against  tbe  maker,  not  to  be  admitted, 
where  the  answer  of  the  maker  admitted  the 
making,  delivery,  nonpayment,  and  protest,  and 
dented  on  Information  and  belief  each  and  every 
allegation  not  theretofore  admitted.  Taylor  v. 
Smith,  29  N.  Y.  8.  R.  365,  8  N.  Y.  Supp.  519. 
This  was  held  on  a  motion  to  strike  the  annwer 
from  the  files  as  frivolous.  The  court  said: 
"Tbe  alleg&tlooB  not  In  tbis  manner  admitted 
were  that  the  payee  In  tbe  note  bad  sold,  trans- 
ferred, and  Indorsed  It  to  the  plaintiff,  who 
thereby  became  the  lawful  owner  and  holder 
thereof.  These  allegatlous  were,  therefore.  In- 
cluded In  the  denial;  and,  as  tbe  rale  of  plead- 
ing ban  now  become  settled,  that  form  of  denial 
was  authorized  by  the  Code.  Bennett  v.  I^eds 
Mfg.  Co.  110  N.  Y.  ir»0,  17  N.  E.  669." 

A  complaint  stated  that  defendant  made  a 
note  payable  to  tbe  order  of  his  codefendant, 
and  that  the  payee  Indorsed  and  delivered  tbe 
note  to  tbe  plaintiff.  The  answer  of  the  de- 
fendant (niakeri  denied  any  knowledge  or  In- 
formation Huffltlent  to  form  a  belief  as  to  that 
allegation,  and  was  verilled.  This  was  held  to 
make  a  material  Issue,  and  an  order  to  strike 
tbe  same  from  tbe  files  as  sham  was  reversed. 
Caswell  V.  Bushnell.  14  Itarb.  303,  T  How.  l>r. 
1*1.  Thin  was  under  N.  Y.  Code  Proc.  |  140. 
providing  that  the  defendant  may  deny  the 
plaintiff's  allfgatlon.  or  any  knowledge  or  In- 
formation thereof  safflclent  to  form  a  belief. 
m  L.  R.  A. 


maker  of  Buch  note  is  eatopped  from  delv- 
ing that  the  payee  thereof  is  the^real  party 
in  interest"  Offutt  t.  Ru^eer,  2  Ind.  App. 
360,  27  N.  £.  &f)9:  "The  third  and  last 
specification  of  error  challenges  the  cor- 
rectnese  of  tbe  ruling  of  the  circuit  oourt  in 
sustaining  the  demurrer  to  the  fifth  para- 
graph of  the  answer.  The  gist  of  this 
answer  is  that  tbe  appellee,  at  tbe  time  Uie 
check  was  drawn,  was  not  and  ia  not  now, 
the  real  owner  thereof,  but  that  it  is  owned 
by  the  appellee's  husband,  as  against  whom 
the  appellant  has  some  sort  of  defense  to 
the  action.  The  appellant,  being  the  drawer 
of  the  check,  sustains  to  it  the  same  re- 
lation a  maker  does  to  a  promissory  note. 
Such  maker  is  estopped  to  deny  that  the 
payee  of  the  instrument  was  the  real  party 
in  interest.  .  .  .  We  are  therefore  of 
the  opinion  that  the  court  committed  no 

It  was  contended  that  the  defendant  must  an- 
swer as  to  bis  knowledge  of  matters  which  It 
is  to  be  presumed  are  within  his  knowledge.  The 
court  said ;  "This  Is  to  overturn  the  privilege 
given  him  by  the  Code,  which  Is  In  tbe  alterna- 
tive." 

And  an  answer  stating  that  defendants  bad 
no  knowledge  or  Information  as  to  whether  the 
plaintiffs  were  the  copartnership,  or  whether 
the  note  was  ever  transferred  or  delivered  to 
plaintiffs,  or  whether  tbe  plalntlffa  became  tbe 
lawful  owners  or  holders  of  said  note,  was  held 
to  put  In  Issue  all  the  allegations  In  the  com- 
plaint showing  title  to  the  note  In  the  plain- 
tiffs. Duncan  v.  Lawrence,  3  Bosw.  103.  This 
was  an  action  by  the  holder  against  the  maker 
of  a  note.  The  complaint  alleged  that  the  note 
was  payable  to  the  maker's  order,  and  Indorsed 
by  him,  alleging  the  Indorsement,  due  transfer, 
and  delivery  for  value,  and  that  plaintiffs,  before 
maturity,  became,  and  are  still,  the  owners  and 
holders  thereof  for  value,  Tbe  conrt  said : 
"When,  In  an  aetlon  by  an  Indorsee  of  a  prom- 
issory note,  the  answer  puts  at  issue.  In  a  form 
prescribed  by  the  Code,  all  the  allegations  em- 
ployed In  a  complaint  to  show  the  title  and 
possession  of  the  note  to  be  In  the  plaintiffs. 
It  is  not  only  not  frivolous,  but  Is  sofficlent  as 
a  pleading."  Tbe  court  held  that  the  allegations 
of  the  complaint  were  put  In  lasne  as  directly 
as  if  the  truth  of  each  bad  been  expressly  de- 
nied. 

And  In  Brown  v.  Hyckman,  12  How.  Pr,  313, 
a  statement  of  no  knowledge  or  information 
sufHcleot  to  form  a  belief  as  to  the  iodorsenient 
and  delivery  wax  held  to  constitute  a  defense. 
This  was  an  action  by  the  Indorsee  against  tbe 
maker  of  a  note.  The  answer  on  Information 
and  belief  stated  that  the  plaintiff  was  not  tbe 
holder  or  owner  of  the  note,  that  E.  B.  Brown 
was  the  owner  and  party  In  Interest,  that  tbe 
plaintiff  took  the  note  from  Brown  with  knowl- 
edge of  failure  of  consideration,  that  tbe  defend- 
ant has  no  knowledge  or  information  snfflclent 
to  form  a  belief  that  said  Brown  Indorsed  or  de- 
livered thf  note  to  the  plaintiff  for  any  consid- 
eration, and  that.  If  plaintiff  Is  the  owner  of  tbe 
note,  he  obtained  It  for  tbe  purpose  of  prose- 
nitlng  it,  contrary  to  the  statute.  The  court 
said  lhat  "a  defense  may  be  bypotbetlcallj 
predicated  upon  a  fact  alleged  In  the  eomplalnt. 
not  presumptively  within  the  knowledge  of  tlM 
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error  in  .auBtainiiig  the  demurrer  to  the 
third  and  fifth  paragraphs  of  the  appel- 
lant's answer."  In  Niaolay  v.  Fritachle,  40 
Mo.  67,  it  is  also  held  that  it  is  no  defense 
for  tlie  maker  of  a  promisMy  note  to  al- 
lef^  that  the  payee,  vho  is  the  plaintiff  in 
the  action,  is  not  the  owner  and  holder,  and 
not  the  real  party  in  interest. 

Many  other  authorities  might  be  cited 
whidi  are  in  harmony  with  the  eases  just 
referred  to>  but  we  do  not  desire  to  even  go 
as  far  as  some  of  these  courts  have  gone. 
It  is  not  necessary  in  this  case.  What  we 
declare  here  is  simply  this :  When  a  party 
executes  a  note  payaUe  to  a  person  named 
therein,  or  to  his  order,  and  then  fails  to 
pay  the  same  at  maturity,  and  the  payee 
flies  his  petition,  reciting  the  exeeutitHi  of 
the  note  by  the  maker  to  the  plaintiff,  for 

defendnnt.  wben  be  denies  any  knowledge  or  In- 
formation of  auch  a  fact  sulllclent  to  form  a  be- 
lief." Tbe  court  treated  this  answer  as  a  de- 
nial of  the  Indorsement  and  delivery. 

A  complaint  allesed  that  notes  payable 
to  Laak  and  Toll,  SHlgnees,  or  bearer, 
were  duly  transferred  to  the  plaintiff,  and 
that  be  wag  the  owner  and  bolder  there- 
of. The  verified  aoB^ver  admitted  maklnj; 
the  notes,  but  stated  that  defendant  had 
no  kDowlcdve  or  Information  snfllclent  to  form  a 
belief  as  to  tbe  transfer  of  tbe  notes  to  tbe 
plaintiff,  and  as  to  bis  being  the  owner  and  hold- 
er of  them  :  and  also  pleaded  infancy.  It  was 
held  that  the  question  of  transfer  to,  and  own- 
ership by,  the  plaintiff  of  tbe  notes,  was  well 
and  sufficiently  formed  by  the  answer,  under 
N.  Y.  Code  Proc.  {  149.  authorizing  a  denial 
upon  lorarmatlon  and  belief.  Snyder  v.  White, 
6  How.  Pr.  321.  This  was  held  to  be  "a  mode 
of  denial  where  tbe  party  is  Ignorant  of  the 
fact  alleged,  and  cannot  safely  deny  tbe  allega- 
tion, and  Is  not  boand  to  a&ult  ft,  either  In 
terms  or  by  omitting  to  answer." 

In  an  action  by  the  holder  against  the  maker 
and  prior  Indorsers  of  a  note,  the  complaint  al- 
leged that  the  payee  Indorsed  the  note  and  "de- 
livered the  same  so  Indorsed."  That  thereafter 
the  defendants,  Graham  and  Reynolds  (subse- 
quent indorsers).  Indorsed  the  note  and  deliv- 
ered tbe  same  so  Indorsed,  and  thereafter,  be- 
fore maturity,  the  note  lawfully  came  Into  tbe 
hands  of  the  plaintiff  for  value,  and  that  the 
plaintiff  la  now  the  owner  and  holder  of  tbe 
same.  Tbe  payee,  answering,  admitted  Indors- 
ing tbe  note,  but  denied  Indorsing  It  to  the  plain- 
tiff, and  as  to  tbe  fourth  paragraph  said  that 
he  bad  no  knowledge  or  Information  ttufllclent 
to  form  a  belief,  and  denied  the  trulh  of  the 
same.  This  answer  was  held  not  frivolous. 
Western  Carolina  Bank  v.  Atklnfwn.  113  N.  C. 
478.  18  8.  B.  T03.  Tbe  court  said :  "In  the 
fourth  paragraph  It  formally  denies  that  the 
plaintiff  Is  the  owner  and  bolder  of  the  note 
sued  on,  and  thus  properly  put  him  to  proof  of 
that  fact,  whtcb  la  essential  to  his  recovery. 
Trne,  tbat  faut  may  be  established  by  the  mere 
production  of  the  note  on  tbe  trial  of  tbe  issue 
thus  raised  (Pugh  v.  Grant,  86  N.  C.  39)  ;  but, 
by  the  rules  of  evidence  under  the  pleadings  In 
this  action,  that  formal  act  must  l>e  done  be- 
fore the  defendant  is  required  to  rebut  the  pre- 
sumption of  ownership  which  arises  from  tbe 
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a  '\'aluahle  consideration,  and  the  fact  that 
defendant  has  defaulted,  ownership  is  pre- 
sumed in  the  plaintiff  from  the  facts  plead- 
ed, and  it  is  not  necessary  for  him  to  form- 
ally allege  that  he  is  still  the  owner  and 
holder  of  such  note;  and  an  answer  which 
denies  that  such  plaintiff  and  payee  is  the 
on-ner  and  holder  of  such  note  sued  on,  and 
allege?  that  he  is  not  the  real  party  in 
interest,  states  no  defense,  and  the  plaintiff 
is  entitled  to  judgment  on  the  pleadings. 

For  the  reasons  herein  stated,  the  judg- 
ment of  the  District  Court  ia  hereby  af- 
firmed, at  the  cost  of  the  appellants. 

All  of  the  .Justices  ooneur  except  Bn^ 
ford,  Ch.  J.,  who  presided  at  the  trial  be- 
low, not  sitting. 


mere  possession  of  the  Instrument."  This  de- 
nial was  treated  as  putting  tbe  title  In  Issue. 
No  question  was  otade  as  to  knowledge  or  be- 
lief. 

In  an  actltm  by  an  Indorsee  against  the  mak- 
er and  Indorsers,  a  joint  answer  of  the  defend- 
ants denying  any  knowledge  or  Informotlon  sut- 
liclent  to  form  a  belief  that  the  defendant  A.  H. 
Boyntun  made  tbe  note,  or  that  the  other  defend- 
ants Indorsed  such  note  or  delivered  the  same 
to  the  plaintiff,  or  that  the  same  was  presented 
for  psyment.  or  that  notice  of  nonpayment  was 
given,  or  tbat  they  are  Indebted  to  the  plaintiff 
on  the  note,  was  held  not  frivolous,  and  formed 
a  material  Issue.  Leach  v.  Boynton,  3  Abb.  Pr. 
1.  Tbe  court  said :  Section  149  of  the  N.  T. 
Code  of  Procedure  provides  "thnt  tbe  answer 
must  contain  *a  general  or  specific  denial  of  each 
material  allegation  of  the  complaint  controvert- 
ed by  the  defendant,  or  of  any  knowledge  or 
Informatiw  thereof  sufBcient  to  form  a  belief.' 
.  .  .  The  answer  In  this  action  is  In  the  pre- 
cise words  that  tbe  Code  declares  the  defend- 
ant may  answer.  To  hold  that  such  an  answer 
Is  frivolous,  and  that  the  court  will  presume  tbe 
defendants  bad  personal  knowledge  of  facts,  of 
which  ther  say  on  oetb  tbey  bad  not  knowledge 
or  Information  auIDclent  to  form  a  belief,  Is  go- 
ing a  Btep  farther  than  tbe  Code  furnishes  any 
warrant  for  going." 

And  In  an  action  by  tbe  indorsee  of  a  note, 
an  answer  of  the  maker  denying  knowledge  or 
Information  sufllctent  to  form  a  belief  as  to  the 
allegation  tbat  the  payee  duly  indorsed  the 
same  to  the  plaintiff  was  held  to  be  a  form  of 
denial  allowed  by  tbe  very  terms  of  the  New 
Vork  Code,  and  put  In  Issue  the  allegation  that 
the  payee  indorsed  the  note  to  the  plaintiff. 
Hecker  v.  Mitchell.  6  Abb.  Pr.  453.  The  court 
said :  "But  the  denial  of  the  Indorsement  cre- 
ates a  material  Issue,  and  no  pleading  can  be 
called  frivolous  which  traverses  a  material  al- 
legation In  tbe  complaint,  or  gets  up  matter 
which,  If  true,  coustltutes  a  defense  to  the  ac- 
tion. An  answer  may  be  false,  and  under  some 
circumstances  may  be  shown  on  motion  to  be 
so  palpably  false  that  the  court  will  strike  It 
out.  Hot  a  false  plea  and  a  frivolous  plea  are 
quite  unlike." 

So,  In  an  actlou  by  an  indorsee  of  a  bill  of 
exchange  against  the  maker,  an  answer  deny- 
ing any  knowledge  or  Information  snfflclent  to 
form  a  belief  as  to  tbe  iQdonieme«t>of  the  bUI 
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waa  betd  sufficient.  Ue  Sautes  t.  Searle.  11 
How.  Pr.  477. 

And  wbere  an  answer  of  the  maker  denied 

any  knowledge  or  Information  eufflctent  to  form 
a  belief  as  to  whether  the  note  was  ever  trans- 
ferred or  lodoraed  to  plaintiff,  as  allesed  In  said 
complaint,  or  otherwise.  It  was  held  that  the 
answer  made  a  material  Issue,  and  could  not  be 
stricken  out  as  sbam.  Kobj-  v.  Hallock,  5S  How. 
Pt.  412. 

And  an  answer  denying  knowledge  or  Infor- 
mation sufficient  to  form  a  belief  as  to  the  truth 
ot  tbe  allegation  of  the  indorsement  and  owner- 
ship was  held  to  be  a  specific  denial,  and  could 
not  be  stricken  out  as  sbam.  Robert  Oere 
Bank  t.  luman,  51  Hun,  97.  5  N.  Y.  Supp.  457. 
Affirmed  In  115  N.  T.  650,  21  N.  B.  1118.  Tbe 
court  aald :  "The  note  was  payable  to  the  or- 
der ot  the  Onondaga  Iron  Co.  It  Is  averred  In 
tbe  complaint  that  before  tbe  note  became  due 
the  payee,  for  ralue,  indorsed,  transferred,  and 
delivered  It  to  the  plaintiff,  which  became  and 
remains  tbe  owner  thereof.  The  plaintiff  could 
not  recover  upon  this  note  without  proving  this 
allegatitm.  Bdw.  Bills,  3d  ed.  |  970;  Abbott, 
Trial  Et.  408.  Tbe  denial  of  thla  allegatloD 
raises  a  material  Issue,  and  tbe  denial  cannot 
be  stricken  out  as  sbam.  The  result  of  tbe  cases 
is,  that  an  affirmative  answer  or  defense  which 
raised  a  material  issue  may  be  stricken  out  as 
sham,  but  a  general  or  specific  denial  which 
raises  a  material  Issue  cannot  be  stricken  out  as 
aham  if  pleaded  In  a  form  permitted  by  tbe 
Code." 

In  an  action  by  an  indorsee  against  tbe  mak- 
er of  a  note,  tbe  complaint  alleged  that  before 
maturity  the  indorsee,  for  value  received,  sold, 
indmsed,  and  transferred  said  note  to  plain- 
tiff, and  that  plaintiff  bad  been  and  still  to  the 
owner  and  bolder  of  said  note.  A  general  de- 
nial on  Information  and  belief  was  held  suffl- 
elitnt  to  put  In  Issue  tbe  transfer  and  plaln- 
tUTs  ownership  of  the  note.  Munnemacker  t. 
Johnson,  38  Minn.  390.  38  N.  W.  351. 

A  complaint  on  a  note  alleged  that  before 
maturity  the  payee,  for  value  received,  sold, 
transferred,  and  delivered  said  note  to  plaln- 
tllT,  who  Ih  now  the  owner  and  holder.  The 
answer  admitted  the  execution  of  the  note,  but 
denied  any  knowledge  or  information  raffldent 
to  form  a  be<lef  as  to  whether  tbe  payee  sold, 
transferred,  or  delivered  said  note  to  the  plain- 
tiff, or  as  to  whether  plaintiff  is  now  the  owner 
and  bolder  thereof.  It  was  held  that  tbe  an- 
swer was  suBicieot  on  motion  for  a  Judgment  on 
tbe  pleadingei.  Hughes  v.  Wilcox,  17  Misc.  32, 
89  N.  Y.  8upp.  210.  The  court  aald :  "The 
complaint  tenders  tbe  isane  tbat  the  plaintiff 
took  the  transfer  and  delivery  of  this  note  from 
the  payee,  before  maturity,  for  a  valuable  coa- 
sideration,  and,  therefore,  la  now  the  owner 
and  holder  of  the  note.  If  an  nnnecewary  Issue 
has  been  tendered  to  defendants.  It  la  tendered 
by  tbe  plalntltrs  complaint,  and,  having  been 
thus  tendered,  the  defendants  have  the  right 
to  controvert  It." 

In  Rlchter  v.  UcMurray.  15  Abb.  Pr.  346. 
which  was  an  action  by  the  Indorsee  or  bold 
er  against  the  makers,  tbe  complaint  alleged 
tbat  there  was  due  to  the  plaintiff  from  defend- 
ants the  amount  (naming  It)  on  tbe  written 
Inntrument.  of  which  the  following  Is  a  copy 
(sottInK  out  the  note  in  full).  Tbe  answer  of 
the  makers  was  that  the  defendants  bad  not 
any  knowledge  or  information  sufflctent  to  form 
a  belief  as  to  the  truth  or  falsity  of  the  allega- 
tions of  the  complaint  in  this  action,  or  either 
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of  them  of  any  such  allegation.  It  was  held 
tbat  tbe  anawer  created  an  Issue  at  least  an  to 
tbe  Indorsanent  by  tbe  payee,  and  tbat  the  pos- 
session of  tbe  note  at  tbe  trial  would  not,  undw 
the  answer,  be  sufficient  to  enable  the  plaintiff 
to  recover.  The  complaint  did  not  allege  tbat 
plaintiff  was  Indorsee,  although  tbe  note  set 
forth  with  the  complaint  showed  that  it  was  in- 
dorsed. 

And  an  answer  by  the  maker  of  a  note  deny- 
ing, on  information  and  belief,  the  Indorsement 
and  transfer,  was  held  sufficient  to  tender  a 
general  issue  as  to  the  material  allegation  of  the 
complaint,  under  N.  Y.  Code  Civ.  Proc-  I  500, 
provldbig  tbat  tbe  answer  must  contain  a  gen- 
eral or  specific  denial  of  each  and  every  allega- 
tion of  tbe  complaint,  or  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a  belief,  and 
It  could  not  be  stricken  out  as  frivolous.  Byrne 
T.  liegeman,  :>4  App.  Olv.  152,  48  N.  Y.  Supp. 
788. 

A  complaint  on  a  note  payable  at  a  bank  to 
the  order  of  Searls  stated  that  It  was  after- 
wards Indorsed  by  defendant,  Searls,  and  de- 
livered to  plalutlffa,  and  that  the  plaintiffs  are 
tbe  holders  and  ownera  of  such  note.  The 
maker  alleged  tbat  Searls  did  not  dellTOr  said 
note  to  the  plaintiffs,  but  to  tbe  bank ;  and  that 
he  bad  no  knowledge  or  Information  sufficient 
to  form  a  belief  as  to  whether  or  not  plaintiffs 
are  tho  owners  and  holders  of  said  note,  and 
denied  the  allegation  In  that  behalf.  It  was 
held  that  ownership  and  poyneaslon  were  put  In 
Issue  by  tbe  anawer.  Metropolitan  Bank  v.  Lord, 
4  Duer,  630.  This  ruling  was  under  N.  Y. 
Code  Proc.  I  til,  providing  that  an  action  must 
be  brought  In  tbe  name  ot  the  real  party  In  in- 
terest. But  the  dlscnaalon  was  chiefly  directed 
to  the  issue  raised  as  to  delivery. .  No  discns- 
slun  was  had  as  to  denial  on  Information  and 
belief.  Tbe  court  said  :  "It  is  not  directly  al- 
leged that  Seai-ls  delivered  It  to  the  plaintiffs. 
If  the  complaint  can  be  construed  as  meaning 
that,  then  that  allegation  la  denied;  and  the 
answer  also  avers  tbat,  on  the  contrary.  It  was 
delivered  by  him  to  the  Suffolk  Bank.  If  It 
does  not  mean  that,  then  there  is  no  averment 
that  It  was  delivered  to  the  plaintiffs  by  any- 
one  shown  to  have  the  right  to  deliver  It,  un- 
less It  be  the  further  allegation  that  the  plain- 
tiffs are  the  owners  and  holders  of  such  note. 
But  this  Is  pnt  in  Issue  by  tbe  answer.  The 
answer  denies  It  In  a  manner  allowed  hy  tbe 
Code.  The  allegations  made  to  show  tbat  the 
title  to  the  note  is  In  the  plaintiffs  are  contro- 
verted by  the  answer." 

But  in  McClure  v.  Blgstafl.  18  Ky.  L.  Rep. 
601,  37  S.  W.  2U4,  38  S.  W.  431,  whlcb  was  an 
action  on  notes  and  for  a  vendor's  lien,  by  an 
assignee  against  tbe  administrator  and  belrv 
of  the  maker  of  tbe  notes,  an  answer  of  one  of 
the  beirs  denying  Information  or  belief  as  to 
whether  the  payees  assigned  the  notes  sued  on 
and  filed  with  the  petition,  was  held  to  present 
no  defense.  The  court  said  :  "  'But  when  tbe 
record,  as  made  up  at  tbe  time  of  the  prepara- 
tion, fnrntahes  tbe  necessary  Information,  or 
when  tbe  fact  Is  necessarily  within  his  personal 
knowledge,'  this  plea  hsB  been  treated  as  a 
sham,  and  Judgment  rendered  as  if  no  answer 
had  1)pen  filed.  In  this  case  the  notes  were  a 
part  of  the  record,  with  all  the  asalgnmenta  in- 
dorsed upon  tbeni  at  the  time  of  the  preparatkm 
of  the  answer,  and  we  are  tberefore  of  opinion 
that  this  paragraph  presented  ao  defense." 

Denlsle  In  tbe  uatnre  of  a  nmtlve  prenut 
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are  held  losufllclent,  and  this  Is  bo  whether  made 
positively  or  on  lnforinatI<»i  and  belief. 

So,  where  the  answer  of  the  maker  denied 
knowledge  or  inftM'matlon  sufficient  to  form  a 
belief  as  to  whether  the  payee  "for  valae"  io- 
dorsed  and  tranaferred  said  note  to  said  plain- 
tiff, as  all^d  In  aald  Complaint,  or  otherwise, 
and  therefore  denied  the  aame,  It  was  held  that 
the  plalntur  was  entitled  to  judgment  because 
the  answer  was  frivolous.  Qaeen  City  Bank  t. 
Hndioii.  8  App.  DIt.  27.  40  N.  T.  Supp.  1018- 
The  Tice  In  this  denial  was  that  It  did  not  deny 
the  Indorsement  and  transfer,  but  that  they 
were  made  for  Talue,  which  waa  an  Immaterial 
averment  It  was  said  that  where  the  defend- 
ant has  no  knowledge  or  Information  snfflclent 
to  form  a  belief  as  to  a  material  allegation  set 
forth  In  the  complaint,  a  qoallfled  denial  setting 
forth  such  lack  of  knowledge  or  information  Is 
permissible. 

The  above  case  was  dlsthigiilshed  from  the 
case  of  Byrne  t.  liegeman,  24  App.  Dir.  152,  48 
N.  Y.  Supp.  788,  supra,  the  conrt  In  the  latter 
case  saying  that  the  former  case  "was  an  action 
on  a  promissory  note  against  the  nmker,  the 
payee,  and  the  alleged  Indorser.  It  was  therein 
held  that  the  answer  of  the  maker,  as  construed 
by  the  court,  was  not  a  denial  of  tbe  Indorse- 
ment and  transfer  of  tbe  note,  but  merely  a  de- 
nial that  >neh  Indorsement  and  transfer  were 
for  value,  which  was  held  to  be  an  Immaterial 
averment.  So  It  will  be  seen  that  the  ques- 
tion there  presented  was  entirely  different  from 
the  one  here  under  r«Tlew,  which  la  whether  an 
answer  denying  knowledge  or  Infnuaatlon  snffl- 
clent to  form  a  belief  as  to  the  material  alle- 
gations can  be  overruled  as  frlvolons." 

And  In  an  action  against  an  indorser.  the 
answer  admitted  that  he  Indorsed  a  note  simi- 
lar to  the  one  sued  on,  and  then  denied  all 
knowledge  or  Information  sufficient  to  form  a 
belief  that  oe  Indorwd  the  same  to  the  plaintiffs, 
or  that  the  plaintiffs  were  the  owner*  or  hold- 
ers thereof,  "as  stated  In  the  complaint  In  this 
action."  This  was  held  to  be  an  admission  of 
the  indorsement  of  the  note  on  which  tbe  suit 
was  brought.  Wllllama  V.  Rlehmimd,  8  How. 
Pr.  This  case  does  not  show  whether  or 

not  tbe  note  was  Indorsed  in  blank,  or  specially, 
or  whether  or  not  the  action  was  against  the 
next  Indorser,  or  by  the  holder  against  an  in- 
dorser. The  court  does  not  discuss  the  matter 
of  denial  on  Information  and  belief. 

An  answer  of  the  maker  denied,  upon  Infor- 
mation and  belief,  that  the  plaintiff  (an  ln> 
dorsee)  was  the  holder  of  said  note  "for  value," 
and  alleged  that  the  payee  was  still  the  owner 
thereof.  It  was  held  that  this  part  of  tbe  an- 
swer should  be  stricken  out  as  sham  on  tbe 
affidavits.  Brasslngton  v.  Robrs,  3  Ulac.  258, 
22  N.  X,  Supp.  761.  The  court  said :  "The 
denial  that  tbe  plaintiff  was  the  *holder 
of  the  note  for  value*  does  not  deny  that 
tbe  plaintiff  was  the  holder  and  owner  of 
the  note,  and.  therefore,  does  not  put  in 
IsBoe  any  material  allegation  of  the  com- 
plaint Tbe  affirmative  allegation  that  Nylhi  is 
still  tbe  owner  of  the  note  Is  conclnalvely  dis- 
proved by  Nylin's  affidavit,  to  which  the  defend- 
ant Bohrs  made  no  reply." 

And  In  an  action  by  the  bolder,  an  answer  de- 
nying that  defendants  indorsed,  delivered,  or 
transferred  the  notes  to  plaintiffs,  but  which 
did  not  deny  that  they  Indorsed  the  notes  or  as- 
sail plaintiff's  possession,  was  beld  to  be  friv- 
olous. Kamtab  v.  Salter,  1  Hilt  S58.  This  note 
was  payable  to  the  order  of  tbe  matter,  and  was 
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Indorsed  by  him.  The  answer  denied  any  knowl- 
edge or  Information  as  to  whether  plaintiffs  are 
the  lan-ful  owners  or  holders  of  said  notes.  The 
court  said:  "They  do  not  deny  that  they  In- 
dorsed the  note,  nor  do  they  set  up  any  matter 
assailing  the  plalntlffa*  posaessimi  of  It.  When 
a  note  Is  payable  to  the  order  of  the  maker,  and 
Indorsed  by  him.  In  legal  effect  It  Is  indorsed 
to  any  person  who  may  hold  It,  and  the  denial 
of  the  mere  act  of  Indorsement  or  delivery  to 
the  holder  Is  not  tbe  deaUil  of  a  material  aver- 
ment. It  may  be  assumed  that  the  thing  thus 
denied  !■  not  literally  true,  and  yet  the  defend- 
ants wonld  be  liable." 

2.  Denka  that  ptalnUjf  U  the  holOer  and  owner. 

Answers  denying  on  information  and  bellet 
that  plaintiff  is  the  owner  and  holder  are  held 
Insufficient,  no  denials,  and  frivolous;  and  the 
dlscu68l<»i  of  these  cases  relates  to  the  substance 
of  the  denials,  which  Is  a  conclusion  of  law, 
and  no  discussion  appears  In  regard  to  denials 
on  Information  and  belief,  except  in  an  Ohio 
case. 

So,  an  answer  alleging  that  tbe  note  was  an 
accommodation  note,  that  the  def^danta  had  no 
personal  knowledge  that  tbe  plaintiffs  were  the 
holders  of  said  note,  and  that  the  defendants 
were  not  Indited  to  the  plaintiffs,  was  held  to 
be  no  denial  of  the  facts  upon  which  the  com- 
plaint was  founded,  and  that  the  Indebtedness 
followed  as  a  conclusion  of  law.  This  was  an 
action  by  the  bolder  against  the  maker  and  In- 
dorser.   Beers  v.  Squire.  1  Code  Rep.  84. 

So,  In  an  action  by  Indorsees  against  tbe  In- 
dorser, tbe  answer  pleaded,  on  information  and 
belief,  that  the  plaintiffs  were  not  the  lawful 
owners  of  said  note,  and  that  the  defendant  was 
not  Indebted  to  them  thereupon  In  any  sum 
whatever.  Tbfa  was  held  to  be  no  denial  of  any 
averment,  as  neither  of  the  facts  so  controverted 
was  alleged  In  the  CMuplatnt  Conselyea  v. 
Swift  10^  N.  Y.  604,  9  N.  B.  489,  Reversing  39 
Hun,  6156.  The  court  said  :  "It  put  in  Issue  no 
part  of  tbii  plaintiffs'  case.  The  whole  harden 
of  proof  lay  upon  the  defendant,  and  without 
evidence  the  plaintiffs  were  entitled  to  a  ver- 
dict" The  point  on  pleading  seems  to  have  been 
as  to  wblch  party  had  the  right  to  open  and 
close  tbe  evidence.  This  case  reversed  Dykman, 
J,,  In  the  supreme  court,  who  held,  as  shown  by 
the  printed  record,  that  "the  answer  put  In  Issue 
tbe  ownership  end  possession  of  the  note,  and  ao 
called  on  tbe  plaintiffs  to  make  that  proof." 

Answers  denying  any  Information  or  bellet 
that  the  plaintiff  was  the  owner  and  holder  of 
tiie  note  sued  on,  where  the  complaint  alleged 
that  the  payee  sold,  transferred,  and  delivered 
the  note  to  the  plaintiff,  who  Is  now  the  lawful 
owner  and  holder,  were  held  Insufficient.  Gil- 
bert v.  Covell,  16  How.  Pr.  34.  The  court  said : 
"The  answers  are  clearly  Insufficient  They 
neither  of  them  deny  any  material  fact  stated 
In  the  CMnplaInt  The  facts  stated  In  tbe  com- 
plaint show  a  good  cause  of  action,  not  one  of 
wblch  Is  denied  by  either  answer,  and  therefore, 
on  these  demurrers,  must  be  all  taken  as  true. 
Neither  does  either  answer  set  up  new  matter 
by  way  of  defense  or  otherwise.  They  both 
consist  only  of  denials  of  conclusions  of  law. 
Tbe  answers  are  clearly  frivolous." 

In  Brown  v.  Ryckman,  12  How.  Pr.  31S. 
which  was  an  action  by  an  Indorsee  of  the  payee 
aRolnst  tbe  maker,  an  allegation  on  Information 
and  belief  that  plaintiff  was  not  the  owner  or 
holder  of  the  note  sued  upon,  was  held  to  create. 
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no  Issue.  Tbla  ruling  was  on  the  ground  that 
the  allegation  did  not  den;  the  property  in  and 
potHiesiiloo  of  the  note  by  the  plaintiff,  and  yet 
did  allege  tb«  note  to  belong  to  another.  The 
court  aald  that,  "If  these  allegation*  were  good 
as  a  denial,  they  would  be  bad  for  duplicity." 

And  an  answer  was  held  frivolous  where  It 
alleged,  upon  information  and  belief,  that  the 
plaintiff  was  not  the  bona  fide  bolder  of  aald 
note,  that  he  recetred  the  same  with  knowledge 
of  plaintiff's  set-off,  and  that  he  was  not  the 
real  party  In  interest,  but  prosecuted  the  same 
for  the  benefit  of  a  defendant  (the  Indorser), 
naming  taiin.  Plant  v.  Scbuyler,  7  Robt.  271. 
This  answer  did  not  deny  the  making  of  the 
note,  or  its  Indorsement  and  delivery  to  plain- 
tiff. The  court  said:  "The  answer  does  not 
deny  the  facts  congtltatlng  ownership  In  the 
plaintiff.  The  concIuHlons  only  of  the  defendant 
are  pleaded ;  this  Is  lud  pleading." 

But  in  Stoutenburg  T.  I^rbrand,  13  Ohio  Bt. 
228,  the  petition  alleged  that  the  note  was  aa- 
signed  by  the  payee  to  John  Harper,  who  after- 
wards indorsed  the  same  in  blank,  and  that 
after  the  Indorsement  J.  C.  Evans,  then  belOR 
the  owner  and  bolder  of  said  note,  assigned  and 
Indorsed  the  same  to  plaintiff.  The  answer  of 
the  maker  alleged  that  "he  la  Informed  and  be- 
lieves that  the  said  John  Harper  .  .  .  nev- 
er was  the  owner  of  the  note  therein  described," 
and  that  he  verily  believes  the  said  plaintiff  was 
not  at  the  commencement  of  the  aulti  and  is 
not  at  the  present  time,  the  owner  of  the  note, 
alleging  that  the  said  J.  C.  Evans  was  the  hold- 
er of  the  note  when  the  same  became  dne,  and 
has  since  demanded  payment.  It  was  claimed 
that  this  allegation  upon  Information  and  be- 
lief wa8  not  a  statement  of  facts  as  required  by 
the  Code.  The  court  said:  "Now,  though  In 
this  case,  by  giving  a  strict  constmctlon  to  the 
langnage  used.  It  might  be  said  that  the  party 
attempts  to  set  up  the  facts  of  bis  Information 
and  belief  as  a  defense,  yet  It  Is  quite  apparent, 
without  much  liberality  of  constmctlon.  that  It 
Is  not  his  belief,  but  the  facts  believed  to  exist, 
upon  which  he  relies  for  his  defense.  Any  plead- 
ing nnder  the  Code,  taken  In  connection  with  Its 
proper  verlHcation,  amounts  to  nothing  more 
than  a  statement,  under  oath,  of  what  the 
party  pleading  believes  to  be  true.  As  a  gen- 
eral rii!e,  the  proper  mode  la  to  state  the  facts 
directly  and  positively  In  the  body  of  the  plead- 
ing, and  let  the  verification  show  that  this  state- 
ment If  made  as  matter  of  belief  only.  But 
vlolalions  of  this  rule  which  do  not  affect  the 
substance  of  the  cause  of  action,  or  the  grounds 
of  defense,  uannot  be  reached  by  demurrer.  Un- 
der the  118th  section  of  the  Code,  the  plain- 
tiff below  might,  perhaps,  upon  motion,  have 
had  the  words,  'he  Is  Informed  and  believes' 
stricken  out  from  the  answer,  as  redundant.  If 
he  thought  himself  prejudiced  by  this  Insertion, 
this  was  his  proper  remedy." 

II.  .Ictloiw  by  immmHate  partita. 

a.  Denial  of  oienerahip. 

It  seems  that  It  Is  no  defense  to  deny  that 
plaintiff  Is  the  holder  and  owner  of  a  note  pay- 
aUe  to  him.  The  maker  la  estopped  from  deny- 
ing the  ownership  of  plaintiff,  but  this  rule  Is 
not  always  stated  as  the  ground  of  the  decisions. 
Some  put  It  ou  the  ground  that  such  a  defense 
Is  a  statement  of  a  conclusion  of  law,  others  on 
the  ground  that,  having  the  legal  title,  this  la 
Buflldent.  The  fact  that  plaintiff  has  indorsed 
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the  note  will  not  usually  affect  his  right  to 
maintain  the  action  where  he  is  In  posseaalon 
of  the  note;  but  such  a  defense  was  held  good 
In  a  Kansas  case  where  the  petition  showed  that 
he  bad  Indtvsed  the  note  to  another  party.  A 
denial  that  the  plaintiff  Is  the  owner  and  hold- 
er was  held  to  be  a  good  defense  In  Ohio. 

And  an  anawer  was  held  to  be  a  statement  of 
coucloalons  of  law,  and  Insufllclent,  where  the 
maker  denied  that  the  plaintiff  was  the  "bold- 
er" of  the  same,  and  alleged  that  a  bank  was 
the  holder,  without  averring  any  facts  showing 
such  to  be  the  case.  Monroe  v.  Fohl,  72  Cal. 
568.  14  Pac.  514. 

And  answers  were  held  frlvoloua  which  de- 
nied that  plaintiff  was  the  lawful  turider  and 
owner  of  the  Instrument  sued  on.  in  actitHH  by 
the  payee  of  a  note.  Felch  v.  Beaudry,  40  Cal. 
439 ;  Frost  v.  Hartford,  40  Cal.  165. 

And  In  an  action  by  an  Indorsee  against  an 
Indorser,  a  denial  that  plaintiff  had  any  Inter- 
est In  the  note,  and  that  he  was  the  true 
owner  and  holder  thereof,  was  held  InsulBdeot, 
as  It  was  a  denial  of  a  conclusion  of  law.  and  not 
amounting  to  a  defense,  and  It  did  not  show  that 
plaintiff  had  transferred  the  note,  or  parted 
with  the  possession  of  it  after  It  was  transferred 
and  delivered  to  him.  Holden  v.  KIrby,  21  Wis. 
149. 

In  an  action  by  a  payee  against  the  maker, 
the  answer  was  that  plaintiff  was  not  the  real 
owner,  and  that  the  notes  were  given  for  a  debt 
not  due  blm,  but  to  one  Busenmeyer.  It  was 
held  that  there  was  no  question  about  the  rl^t 
of  plaintiff  to  maintain  the  action  In  his  own 
nnme.  KIcolay  v.  Fritschle,  40  Mo.  67.  The 
court  said  the  possession  and  legal  title  gave 
such  an  Interest  as  allowed  blm  to  sue. 

So,  In  an  action  by  the  payee  against  the 
obligor,  wheit  the  complaint  alleged  that  the 
plaintiff  was  the  owner  of  the  note,  an  answer 
denying  generally  and  specifically  each  and 
every  allegation  contained  In  plalntltTs  com- 
plaint was  held  to  be  sham  and  Irrelevant.  Bank 
of  Shasta  v.  Boyd,  99  Cal.  604,  34  Pac.  337. 
This  was  on  the  ground  that  the  allegation  that 
tho  plaintiff  was  the  owner  of  the  note  was  un- 
necessary, and  surplusage,  and  tendered  no  ma- 
terial Issue. 

And  in  an  action  by  the  payee  of  a  note  pay- 
able to  the  superintendent  of  the  Decatur  Agri- 
cultural Works,  the  answer  was  that  the  note 
was  not  the  property  of  the  plaintiff,  but  of  the 
agi-lcultnral  works.  This  answer  was  stricken 
out  on  motion.  Durfee  v.  Horrls,  49  Uo.  OS. 
Toe  court  said :  "This  is  no  contest  about  the 
title  of  the  note;  no  assignment  or  transfer  is 
pretended,  but  It  is  stilt  held  by  the  payee,  and 
the  defendant  will  be  fully  protected  by  paying 
it  to  the  one  to  whom  he  gave  it.  Whether  It 
was  properly  taken  In  the  payee's  name  Is  a 
question  between  blm  and  his  corporation,  and 
In  no  way  affects  the  defendant." 

In  an  action  on  e  note  by  the  payee  against 
the  maker,  the  answer  corresponded  with  the 
general  Issue.  It  was  held  that  the  naked  'fact 
of  the  plaintiff  not  being  the  real  owner  of  the 
uole  would  not  be  a  defense  either  in  bar  or 
abatement.  Thompson  v.  Cartwrl^t,  1  Tez. 
87.  66  Am.  Dec.  95.  In  this  case  the  court 
said :  "There  Is  no  doubt,  where  the  payee  of  a 
note  has  disposed  of  bis  Interest  In  It  without 
a  transfer,  and  still  holds  possession,  that  a 
ca<ie  might  occur  In  which  the  maker  ought  to 
be  allowed  to  prove  the  fact,  for  the  purpoae  of 
letting  In  any  defense  arising  between  blnwelf 
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And  th«  person  bavlng  the  beneficial  Interest  In 
tbe  Dote ;  ud.  ooder  onr  KriteiD  of  jurispru- 
dence. defensM  of  that  cbaracter  could  be  made 
available  io  an  action  like  the  one  under  coD- 
Blderatlon, — not,  bowever,  by  a  plea  In  abate- 
ment, but  by  setting  up  sucb  matter  of  defense 
specially  In  the  answer.  Tbe  mere  naked  fact 
of  tbe  plalDttff  not  being  the  real  owner  of  the 
note  would  not  be  matter  of  defense,  either  In 
bar  or  In  abatement.  It  not  unfrequentlf  hap- 
peufl  In  the  course  of  buslnesB  that  a  suit  at 
law  is  brought  by  the  legal  bolder,  when  the 
Interest  Is  in  another,  and  this  practice  is  not 
repugnant  to  tbe  rules  of  law.  In  equity,  how- 
ever, the  rual  party  In  Interest  must  sue." 

Tbe  defense  that  plaintiff  was  not  the  legal 
bolder  of  drafts  payable  to  him,  but  indorsed  by 
him,  was  held  insufficient.  Best  v.  Nokomis 
Nat.  Jtank,  76  ID.  BUS.  Tbta  defenee  was  made 
under  a  plea  of  mm  assumpsit.  Tbe  court  said 
that  tbe  payee  migbt  strike  out  the  Indorse- 
ments or  not,  as  he  pleased.  Tbls  case  fol- 
lowed Brinkley  v.  Going,  Breeee  (111.)  288; 
Parks  v.  Brown,  16  111.  454  ;  Kyle  v.  Thompson. 
3  111.  432,  holding  tbe  same  doctrine. 

The  payee  obtaining  possession  of  an  Indorsed 
note  was  held  to  be  prima  facie  tbe  legal  owner, 
and  ^titled  to  recover.  The  defendant  pleaded 
tbe  general  Issue,  and  the  trial  court  refused 
to  allow  him  to  plead  a  special  plea  denying 
tbat  the  plaiutirr  had  the  legal  title.  On  appeal 
tbe  conrt  said  that  plaintiff's  right  of  re- 
covery was  not  affected  In  the  absence 
of  a  plea  denying  ownership,  and  that  tbe 
refusal  of  the  plea  was  discretionary.  Annlston 
Pipe  Works  v.  Mary  Pratt  Furnace  Co.  94  Ala. 
606,  10  So.  259. 

And  an  Indorsement  by  the  payee  In  blank  was 
held  not  to  affect  bis  rlgbt  to  sue  upon  a  note 
to  his  order  while  It  remained  in  bis  bands. 
Kerrlck  t.  Sterens,  58  Hlcb.  297,  25  N.  W. 
100. 

In  Atkinson  v.  Weidner,  79  Mich.  575,  44  N. 
W.  1042,  tbe  court  said  tbat  the  payee  of  a 
note  bad  tbe  right  to  sue  on  tbe  same  although 
be  bad  lodorsed  It  In  blank,  where  it  still  re- 
mained In  bis  bands,  notwithstanding  the  fact 
that  be  had  agreed  to  apply  tbe  proceeds  upon  a 
certain  Judgment.  The  court  said:  "If  it  be 
true  that  the  legal  title  to  the  note  was,  by  the 
written  arrangement,  In  Booss  &  Co.,  as  claimed 
by  defendants,  at  the  time  suit  was  brought, 
still  tbey  bad  the  rlgbt  to  allow  him  to  col- 
lect It  by  suit  In  bis  own  name,  and  it  Is  evi- 
dent they  assented  to  his  doing  so."  The  de- 
fense la  this  action  was  tbat  the  note  was  as- 
signed by  plaintiff  to  Booss  ft  Co. 

But  in  Hutchison  Myers,  52  Kan.  290,  34 
Pac.  742,  where  tbe  payee  of  a  nepitlable  note 
secured  by  mortgage  brought  an  action  alleging 
that  he  was  the  owner  and  holder  thereof,  and 
asked  for  a  foreclosure,  and  his  petition  showed 
that  he  had  Indorsed  the  note  to  another,  but 
did  not  allege  tbat  It  had  been  transferred  back 
to  bim,  a  general  denial  was  held  to  put  In  Is- 
sue the  possession  and  ownership  of  the  note. 
This  indorsement  was  not  only  permitted  to  re- 
main upon  tbe  note,  but  It  was  carefully  copied 
and  made  a  part  of  the  petition.  The  indorse- 
ment  was  soflBeleat  to  transfer  tbe  title  to  the 
Indorsee,  and  the  plaintiff  was  held  to  have 
thereby  msde  a  prima  facie  showing  that  he 
was  not  the  owner  of  the  note. 

In  BogfTS  V.  Wann,  58  Fed.  681,  where  a  payee 
betd  a  note  signed  as  executrix,  and  brought 
SD  action  against  ber,  and  also  agalnat  tbe  ad- 
mlnlstnitor  de  bonis  mm,  tbe  exeentrlx  admitted 
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all  the  averments  of  the  petition  except  tbe 
allegation  tbat  tbe  notes  were  given  for  a  good 
and  valuable  consideration,  and  that  Boggs  was 
the  lawful  owner  of  tbe  same.  The  court  said : 
"It  Is  doubtful  whether  the  denial  that  tbe 
notes  were  given  for  a  good  and  valuable  con- 
sideration is  equivalent  to  an  allegation  tbat  the 
notes  were  wholly  without  ctmslderatlon, 
thottgb,  probably,  It  ought  to  t»e  so  construed 
However  this  may  be,  tbe  denial  tbat  Boggs 
Is  tbe  lawful  owner  of  the  note  Is  a  good  de- 
fense under  the  Code  of  Ohio,  and  for  that  rea- 
son the  demurrer  to  tbe  first  defense  of  the  an. 
swer  mnst  be  overruled."  Tbe  form  of  tbe  de- 
nial was  not  set  forth. 

Tbe  provision  of  tbe  Code  la  not  cited,  but 
Ohio  Rev.  Stat.  1834,  |  92,  provtdes  tbat  the 
answer  shall  contain  a  general  or  specific  de- 
nial of  each  material  allegation  of  the  petition 
controverted  by  tbe  defendant.  This  Is  simi- 
lar to  tbe  Code  provision  In  other  states. 

In  an  aetltm  by  an  Indorsee  against  tbe  In- 
dorser,  the  plea  was  non  assumpsit.  It  was 
held '  tbat  the  defendant's  Indorsement,  not  be- 
ing denied  under  oatb,  was  to  be  taken  as  ad- 
mitted, and  It  was  not  competent  for  him  to 
deny  tbe  validity  of  hts  own  title  at  tbe  time 
he  negotiated  tbe  hill.  Gardner  v.  Bank  of 
Tennessee,  1  Swan,  420. 

And  Id  an  action  by  the  payee  of  a  note,  on  a 
demurrer  to  the  complaint,  tbe  court  said  tbat 
the  owoersbip  of  notes  sued  on  could  not  be 
put  In  issue  without  a  plea  denying  ownership, 
▼erifled  aflldavit,  under  Ala.  Code,  i  2770, 
providing  tbat  every  written  instrument  must 
be  received  without  proof  of  execution,  and  ev- 
ery assignment  In  suits  by  tbe  assignee  must 
be  deemed  genuine  unless  denied  under  oath. 
Paige  V.  Broadfoot,  100  Ala.  610,  13  So.  420. 

b.  Denial  of  tratufer  or  deUoery. 

In  an  action  by  tbe  payees,  an  answer  deny- 
ing a  delivery  to  tbe  said  plaintiffs  of  the  note 

described  In  the  complaint,  and  alleging  that 
the  note  was  delivered  to  one  W,  J.  Butler,  was 
held  Immaterial  and  Irrelevant.  Hayward  v. 
Grant,  13  Minn.  160.  97  Am.  Dec.  228,  Oil.  154. 
The  court  said :  "Tbe  note  being  negotiable, 
tbe  law  presumes  a  consideration  for  It,  and, 
In  the  absence  of  anything  to  the  contrary, 
that  It  passed  from  tbe  payees  to  the  maker. 
Hayward.  Cartledge,  &  Honore,  therefore,  be- 
ing the  payees  of  tbe  note,  and  the  conslderaticm 
prima  facie  moving  from  them,  are  the  owners 
of  tbe  note,  and  tbe  delivery  to  Butler,  who. 
so  'ar  ns  the  answer  shows.  Is  an  entire  stranger 
both  to  tbe  note  and  the  consideration.  Is  a 
mere  delivery  In  fact,  the  legal  effect  of  which 
under  these  circumstances  is  a  delivery  to  tbe 
payees.  .  .  .  That  portion  of  the  answer, 
therefore,  denying  the  delivery  of  the  note  to 
the  plaintiffs  Is  either  sham  or  Irrelevant,  and 
tbe  remalnluf^  portions  of  It  are  Idimaterlal  and 
irrelevant.  The  answer  does  not  properly  put 
In  Issue  any  material  allegation  of  the  com- 
plaint, and  was  properly  stricken  out." 

c.  Denial  that  plaintiff  it  the  owner  or  real 
parti/  in  interett. 

Tbe  general  role  Is  tbat  the  maker  of  a  note 
Is  estopped  from  denying  tbst  the  payee  Is  the 
owner  or  real  party  in  interest,  and  an  answer 
to  this  effect  states  no  defense.  This  was  held 
In  Bekbi  v.  Babton.  The  defendant  should 
plead  tbe  facts  showing  why  the  plaintiff  Is  not 
the  owner  or  real  party  In  Interest^as  well  as 
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allege  who  ie  the  real  party  In  Interest.  A  num- 
ber of  c«8eii,  without  referring  to  tbe  queatlon 
of  estoppel,  bold  eucb  an  answer  Ineufflclent  on 
the  grouDd  that  U  li  s  cooclualon  of  law.  A 
defeoM  Bhowlng  that  plafntlff  baa  parted  wltb 
hlfl  title  wait  bctd  good.  In  Kentucky  the  ef- 
fect of  a  defense  that  plaintiff  Is  not  tbe  owner 
and  bolder  will  be  to  require  that  the  part;  In 
Intereat  aball  be  made  a  party  plaintiff  or  de- 
fondant  In  a  California  case  tbe  commwcial- 
law  rule,  requiring  tbe  defendant  to  plead  an 
equity  against  tbe  alleged  real  party  In  iDterest, 
was  adopted. 

So,  the  maker  of  a  clieck  was  beld  estopped 
to  deny  that  tbe  plaintiff  was  tbe  real  party  In 
Interest  Uffutt  t.  Kneker.  2  Ind.  App.  350, 
27  N.  E.  BSe.  In  this  case  tbe  answer  to  an 
action  on  a  bank  check  Btated  that  at  tbe  time 
tbe  check  was  drawn  the  payee  was  not,  and  Is 
not  now,  tbe  real  owner,  but  that  ft  was  owned 
by  plalntlfTa  husband,  agalnBt  whom  tbe  de- 
fendant baa  some  sort  of  defense. 

So,  an  answer  alleging  that  tbe  note  did 
not  belong  to  the  plaintiff,  but  was  being  prose- 
cuted for  the  benefit  of  hie  wife,  and  was  prose- 
cuted by  the  plaintiff  to  deprive  the  defendant 
of  his  defense,  was  beld  InsnlScIent.  Blacker 
T.  Dunbar,  108  Ind.  217,  9  N.  E.  104.  This 
was  on  tbe  ground  that  tbe  maker  of  the  note 
was  estopped  from  denying  that  the  payee  was 
tbe  real  party  In  interest. 

And  the  aame  was  beld  tn  Johnson  v.  Conk- 
lln,  119  Ind.  109.  21  N.  B.  462.  The  court 
said :  "It  seeks  to  show  that  the  payee  of  the 
note  was  not  the  rtal  party  in  Interest  at  the 
time  the  note  was  executed,  and  this  tbe  maker 
of  a  promissory  note  Is  estopped  from  doing." 

And  the  same  was  said  to  be  tbe  rule  In 
Wheeler      Barr,  7  lud.  App.  381,  34  N.  E.  &Q1. 

In  Vanatrum  t.  Lil]engren,  87  Ulnu.  191,  38 
N.  W.  SB5,  whieb  was  an  action  by  tbe  payee 
against  the  acceptor,  It  was  held  to  be  no  de- 
tense  tbat  the  bill  was  given  to  the  payee  for 
the  purpose  of  collection,  and  the  plaintiff  was 
not  the  party  In  Interest.  The  court  said  :  "By 
tbe  drawing  of  tbe  bills  In  favor  of  the  plaintiff, 
and  delivering  tbe  same  to  blm,  and  by  the  ac- 
ceptance by  the  drawee,  the  plaintiff  acquired 
the  legal  title  to  the  bills  and  accepUnces.  More 
than  this,  by  his  acceptance  the  defendant  obli- 
gated himself  directly  to  the  plaintiff  to  make 
payment  to  blm,  and  upon  tbat  oUigatloa  this 
action  li  brought  Therefore  tbe  action  was 
maintainable  by  the  plaintiff  notwithstanding 
tbe  fact  sought  to  be  shown." 

This  case  was  approved  In  Rosemond  v.  Gra- 
bom,  54  Minn.  323.  40  Am.  8t  Rep.  836,  66  N. 
W.  88. 

And  an  answer  denying  tbe  allegation  of  the 
complaint,  "that  plaintiff  Is  the  owner  and  bold- 
er," In  an  action  by  the  psyee,  was  beld  to  be  a 
craicluslon  of  law,  and  to  have  raised  no  ma- 
terial Issue.  Tbe  answer  further  averred 
that  one  It.  S.  Corning  was.  at  tlie  com- 
mencement of  the  action,  and  stlil  Is,  tbe 
owner  of  the  note,  and  that  the  action 
is  not  prosecuted  by  the  real  party  In  In- 
terest, but  that  plaintiff  holds  said  note 
as  agent  of  Corning.  The  answer  was  strick- 
en from  the  flies  as  sham.  Wedderspoon 
T.  Rogers,  82  Cal.  569.  In  this  ease  tbe  aver- 
ment tbtt  tbe  plaintiff  was  tbe  owner  of  the 
note  was  held  to  be,  not  the  averment  of  an  Is- 
suable fact  bat  the  averment  of  a  conclusion  of 
law. 

And  an  answer  was  held  to  be  a  denial  of  a  le- 
gal conclusion,  and  frivolons,  wblcb  denied  that 
AO  L.  R.  A. 


the  plaintiffs  were  the  owners  and  holders  of 
the  draft  sued  upon.  Wltherspoon  v.  Van 
Dolar,  IS  How.  Pr.  266.  This  was  an  action 
upon  a  bill  of  exchange  by  the  payees  against 
tbe  acceptor.  The  court  said :  "Tb»  answer  ts 
clearly  frivolous  so  far  as  relates  to  tbe  de- 
nial tliat  the  plaintiffs  are  the  owners  and  hold- 
ers of  tbe  draft  This  has  been  so  beld  tn 
nnmaroiu  declskms.  It  is  CMwIdered  In  mcb  de- 
cislws  a  ulmpis  denial  of  a  legal  coneloaloD. 
.  .  .  But  If  the  matters  stated  in  both  an- 
swers were  properly  stated  in  one,  showing,  as 
tbe  defendant  claims,  that  tbe  payees  are  mere 
agrats  of  Meachnm.  for  the  c(^lecti(H)  of  the 
bill,  and  have  no  beneflciai  interest  therein,  and 
that  tlie  draft  was  drawn  and  accepted  before 
the  fraud  »et  up  In  tbe  answer  was  discovered 
by  the  defendant  and  tbat  the  suit  is  prosecntod 
for  the  sole  benefit  of  Heacbum,  It  would  doubt- 
less be  a  defense." 

A  complaint  by  the  payee  In  an  aetltn  to  fore- 
close a  mm-tgai{e  alleged  tbat  plaintiff  waa  tbe 
"owner  and  holder"  of  tbe  notes  and  mortgage. 
An  Intervener  Qled  a  general  denial.  It  was 
beld  that  the  answer  did  not,  by  force  of  the 
general  denial,  raise  an  issue  as  to  the  plaintiff 
being  tbe  real  party  in  interest.  Holbrook  v, 
Sims.  89  Minn,  122.  89  N.  W.  74.  140.  TbH 
was  OD  tbe  ground  tiuit  tbe  statMnent  In  tbe 
complaint  as  to  "owner  and  bolder"  was  a  legal 
conclusion,  and  a  general  denial  did  not  pot  tbe 
same  In  Issue. 

And  In  an  action  on  a  note  and  mortgage  by 
the  mortgagees  against  a  junior  mortgagee  for 
COD  version  of  property,  the  answer  admitted 
the  ezecntton  and  delivery  of  the  note  and  mort- 
gage. It  was  held  that  the  legal  presumption 
was  tbat  the  ownership  continued  and  remained 
In  the  party  to  whom  It  was  delivered,  and  tbat 
mere  dottal  of  ownenblp,  or  tbat  plalntlitB 
were  the  real  parties  In  Interest  could  not  avail 
the  defendants,  where  the  answer  stated  no  facta 
showing  a  want  of  interest  in  plaintiffs.  Bank 
of  Stockham  v.  Alter,  61  Neb.  359,  85  M.  W. 
300.  The  court  said :  "The  execution  of  the 
note  and  mortgage  being  admitted,  a  mere  de- 
nial that  the  platntUEs  are  tbe  owners  or  the 
real  parties  In  Interest  cannot  avail  tbe  de- 
rendants." 

Answers  In  the  nature  of  a  negative  pregnant 
are  held  insufflcieut. 

So.  tbe  defense  that  plaintiff  was  not  the 
rral  party  In  Interest  was  not  well  pleaded 
where  tbe  answer  simply  denied  that  the  plain- 
tiff held  against  defendant  any  such  notes  as 
were  set  out  In  the  petition.  Allen  v.  Newberry, 
8  Iowa,  65.  This  was  an  action  on  a  note  by 
the  payee  against  the  maker.  It  was  shown 
(bat,  before  answering,  tbe  plafntlff  bad  assti^ed 
his  interest  in  the  notes,  wltbout  indorsing  the 
game,  to  another  party,  who  bad  po^er  to  pros- 
ecute an  action  in  the  name  of  plaintiff,  and 
perfect  his  judgment  Hen.  The  court  said : 
"Giving  tbe  lanKuai;c  used  a  fair  and  natural 
construction,  and  giving  to  tbe  plaintiff  the  ben- 
efit of  any  ambiguity,  it  means  imly  that  It  is 
denied  that  plaintiff  holds  such  notes  as  are  de- 
scribed,— tbe  design  being  to  pat  stress  upon  the 
description  used,  rather  then  upon  the  thought 
that  the  notes  sued  on  were  held  by,  and  had  be- 
come tbe  property  of,  another.  It  if  at  all.  pre- 
Rents  tbe  Issue  In  a  negative  form,  when  It 
should  bare  been  made  by  an  affirmation  tbat 
the  notes  were  the  property  of  another,  naming 
him,  and  that  such  olber  person  was  tbe  real 
party  In  Interest." 
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Bat  s  detenae  that  plaintiff  has  not  the  poe- 
■essloQ  of  tbe  notes  sued  upon,  but  hae  sold  and 
dellTflred  them  to  a  partf ,  namlog  blm,  has  been 
held  to  be  good. 

So,  In  WUBon  V.  Clvrk,  11  laH.  885,  an  an- 
swer stated  that  the  payee  had  sold  and  deliv- 
ered, without  Indorsement,  the  notes  to  a  party, 
naming  him,  and  that  sach  notes  were  the  prop- 
erty of,  and  In  the  poBseesioD  of,  such  assignee ; 
that  he  was  the  onlj  person  who  had  any  Inter- 
est or  tlUe  to  said  notes;  that  the  plain- 
tiff was  sot  the  owner,  and  bad  not  the 
notes  in  hlB  possession,  and  that  the  as- 
signee did  not  authorize  the  action  to  be  com- 
menced. ,  This  was  held  to  be  a  good  answer 
ander  the  Indiana  statutes,  requiring  suit  to  be 
brought  In  the  name  of  the  real  party  In  Inter- 
est. 

In  Alabama,  when  a  note  1m  payable  at  a  bank 
the  legal-title  holder  Is  the  real  party  In  inter- 
est. 

So,  In  an  action  on  a  note  made  by  defendant 
iwyable  to  himself  and  Indorsed  him  to 
plalnliff,  the  defendant  pleaded  that  the  plain- 
tiff did  not  hare  the  legal  title  to  tbe  note  eued 
on  at  the  time  of  the  commencement  of  the  ac- 
tlon,  and  further  pleaded  that  the  plaintiffs 
were  not  the  owners  of  tbe  note;  that  It  was 
Indorsed  In  blank  by  them,  and  after  tbe  In- 
dorsement was  the  property  of  Rich  and  Blder- 
man.  It  waa  held  that,  the  note  being  payable 
at  a  bank,  the  legal  title,  and  not  the  beoetlclal 
Interest,  controls,  and  the  fact  that  the  holder 
of  tbe  legal  title  was  not  entitled  to  tbe  pro- 
ceeds was  no  defense  to  an  action  on  tbe  note, 
under  Ala.  Code,  I  2594,  requiring  an  action  to 
be  brought  by  the  holder  of  the  legal  title 
where  the  note  Is  payable  at  a  bank.  Tbe 
court  further  held  that  when  an  Indorsed  prom- 
issory note  gets  back  Into  the  hands  of  the 
payee,  the  law  converts  his  possession  Into 
prima  fade  legal  title,  iipou  which  snlt  may 
be  prosecuted,  wholly  regardless  of  the  condi- 
tion of  tbe  paper  an  to  Its  Indorsement.  Ber- 
ney  v.  Steiner  BroH.  108  Ala.  Ill,  34  Am.  St. 
Rep.  144,  10  So.  806. 

In  some  states  a  defenne,  denying  the  Indorse- 
ment, most  be  verified. 

Ab,  In  Price  r.  Lavender,  38  Ala.  389,  which 
waa  an  action  by  tbe  payee  against  a  blank  in- 
dorser,  claiming  that  It  was  Indorsed  by  him  to 
plaintiff.  It  was  held  that.  In  the  absence  of  a 
verified  plea  denying  the  Indorsement,  no  proof 
of  the  same  wbq  required,  under  Ala.  Code,  g 
2279,  dispensing  with  proof  of  the  execution  of 
the  indorsement  In  tbe  absnice  of  a  verified 
plea.  Section  2129  provides  that  every  action 
founded  upon  a  note  or  contract  for  the  pay- 
ment of  money  must  be  prosecuted  In  the  name 
of  the  party  really  Interested,  whether  he  baa 
tbe  legal  title  or  not,  subject  to  any  defense 
which  the  obligor  may  have  against  the  payee, 
obligee,  or  creditors,  previous  to  notice  of  the 
aMlgnment:  but  this  clause  does  not  apply  to 
bills  of  exchange,  or  Instruments  payable  In 
bank.  In  all  other  casefl  the  suit  must  be  In- 
Btll'uted  In  the  namcr  of  the  person  having  the 
legal  title.  The  rule  of  practice  In  1853  pro- 
vides Ibal  when  an  action  is  brought  by  an  In- 
dorsee or  transferee,  under  I  2120,  the  plain- 
tiff shall  uot  be  required  to  prove  his  Interest, 
unless  tbe  same  Is  put  In  Issue  by  a  plea  verified 
by  affidavit.  It  was  held  that  tbis  was  an  ac- 
tion under  g  2129,  and  conld  only  be  brought  In 
the  name  of  the  party  really  Interested ;  but  It 
was  also  an  action  by  an  Indorsee  and  within 
the  rale  of  practice,  and  he  was  not  required  to 
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prove  his  Interest  unless  the  same  waa  put  In 
Issue  by  a  verihed  pica. 

So,  In  an  action  by  three  payees  of  a  note  as 
Joint  plaintiffs,  the  defense  that  one  of  the 
plalntilb  bad  sold  his  Interest,  and  that  he  was 
not  the  party  really  Interested,  wae  Insufficient, 
without  a  verified  plea  denying  bis  intereat  oi- 
ownership.  Uanna  v.  Ingram,  93  Ala.  482,  9 
So.  621.  The  court  further  held  that,  as  tbe 
note  waa  payable  to  a  bank,  the  actl<Hk  must  be 
instltnted  In  the  name  of  the  person  having  the 
legal  title,  under  Ala.  Code,  f  2594  (2128). 
supra. 

In  Kentucky  It  seems  that  a  defense  that 
plaintiff  Is  not  the  owner,  and  Is  not  the  real 
party  In  Interest,  will  not  defeat  the  actloi^ 
where  tt  Is  brought  by  either  party;  but  tbe 
other  parry  should  i>e  made  a  defendant. 

In  Carpenter  v.  Mtlos,  17  B.  Mon.  598,  the 
plaintiff.  In  anfiwerlug  Interrogatories,  said  that 
she  had  no  interest  In  the  note,  and  that  she 
had,  by  her  ageut,  sold  the  same  to  Wilson  bS' 
fore  suit.  Thli.  wan  a  sale  by  delivery  only, 
and  the  answer  to  ttut  Interrogatories  was  an  ad- 
mission by  plaintiff  tbat  she  was  not  the  owner 
of  tbe  note.  Ey.  Civ.  Code,  S  30,  provided  that 
every  action  must  be  prosecuted  in  the  name  of 
the  real  party  In  Interest.  The  court  aaid ; 
"A  defect  of  parties,  apparent  npon  the  face  of 
the  petition.  Is  cause  for  demurrer,  and,  when 
not  thus  apparent,  is  an  objection  to  be  takm 
In  answer.  Civ.  Code,  {  123.  An  answer  pre- 
senting such  objection  may  be  regarded  as  a 
dilatory  plea ;  not,  however,  resulting,  even 
when  sustained  by  proof.  In  a  dismissal  or  abate- 
ment of  the  action,  but  furnishing  a  ground  for 
an  order  of  court  requiring  the  additional  par- 
ties to  be  made,  on  pain  of  dismissal  without 
prejudice."  Tbe  trial  court  was  reversed  on 
the  ground  that,  while  tbe  Code  required,  per- 
emptorily, an  action  to  be  brought  by  the  real 
party  In  Interest,  tbe  bnrden  of  proof  was  on  de- 
fendant, and,  if  he  had  established  his  defense, 
the  court  should  have  required  the  necessary 
party  to  be  made. 

In  an  action  by  a  purchaser  against  the  payee, 
who  had  Indorsed  the  note,  alleging  that  they 
had  prosecuted  the  maker  to  Insolvency,  and 
that  the  defendant  had  assigned  tbe  note  to  the 
plaintiff,  an  answer  denying  that  the  plaintiff 
was  the  holder  and  owner  of  the  note  Bued  on, 
and  alleging  that  It  had  been  assigned  the 
plaintiff  for  the  benefit  of  his  creditors,  was 
held  not  to  constitute  a  bar  to  the  action ;  nor 
was  It  sufficient  as  a  ground  of  abatement,  but 
was  sufficient  to  allow  defendant  to  prove  the 
same,  and  a  nonsuit  without  proof  by  the  de- 
fendant was  reversed.  Vanbuskirk  v.  Levy,  3 
Mfit.  (Ky.j  133.  The  court  said  :  "In  the  case 
of  Carpenter  v.  Miles,  17  B.  Mon.  602,  this 
court,  in  determining  the  effect  to  be  given  to 
a  defense  substantially  similar  in  all  respects, 
held  that  an  answer  presenting  such  objection 
may  be  re^rded  as  a  dilatory  plea ;  not,  how- 
ever, resulting,  even  when  sustained  by  proof. 
In  a  dismissal  or  abatement  of  the  action,  but 
fumlablng  a  ground  for  an  order  of  court,  re- 
quiring the  additional  parties  to  be  made,  on 
pain  of  dismissal  without  prejudice." 

In  Simon  v.  Wlldt,  84  Ky.  167,  an  action  was 
brought  by  tbe  payee  of  notes,  against  the 
maker.  The  defense  was  that  plaintiff  was  not 
the  owner.  The  notes  had  been  assigned  by 
plaintiff,  and  one  was  assicned  back  by  the  aa- 
slgnee.  Tbe  assignee  was  made  a  party,  and 
disclaimed  any  Interest  In  them.  It  waa  held 
that,  as  the  plaintiff  was  the  beneflqlal  owner. 
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and  tbe  assignee  was  the  mere  legal  tltlebolder 
without  intereet,  the  plaintiff  could  maintain 
the  action. 

Bnt  In  Iteiple  Mnrray,  Q  Bow.  Pr.  829, 
In  an  action  by  the  payee  of  a  note  the  plaintiff 
alleged  that  "he  Is  now  the  lawful  owner  and 
bolder  of  said  note."  The  defendants  In  their 
answer  allege  "that  thej  have  not  sufflcleat 
knowledge  or  information  to  form  a  belief  as  to 
whether  the  said  plaintiff  is  now  the  lawful 
owner  and  bolder  of  said  promissory  note,  men- 
tloned  In  said  complaint ;  therefMe,  cannot  ad- 
mit or  deny  the  same."  It  was  held  that  this 
answer  put  In  Issne  the  ownership  of  the  note. 
The  court  said :  "This  branch  of  the  anawer  Is 
/  aubatantlal  compliance  with  the  lit  snbdivl- 
Blon  of  I  149  of  the  Code,  and  In  Its  1^1  effect 
Is  .a  denial  that  the  plaintiff  was  the  lawful  own- 
er or  holder  of  the  note  mentioned  In  the  com- 
plaint ...  Br  the  provisions  of  the  Code, 
every  action  must  now  be  prosecuted  In  the 
name  of  the  real  party  In  Interest,  except  In  cer- 
tain specific  eases,  of  which  this  action  Is  not 
one  (Code.  |  111).  When  that  question  Is 
raised  by  the  answer,  as  I  conceive  It  to  be  In 
this  case,  it  Is  Incuml>ent  on  the  plaintiff  to 
show,  prima  fade  at  least,  that  he  Is  the  party 
In  Interest,  or  owner  of  the  demand  or  note  on 
which  the  action  is  founded.  The  note  declared 
upon  In  this  action  la  made  payable  at  the  Ot- 
sego County  Bank  to  the  order  of  tbe  plaintiff. 
In  Oie  ordinary  form  of  a  note  to  be  discounted 
at  said  bank.  The  defendants  may  have  good 
reasons  for  believing  that  the  note  In  fact  Is  the 
property  of  the  bank,  and  not  the  property  of 
the  plaiotlff,  and  tht^refore  may  properly  raise 
that  Issue  by  the  answer."  This  decision  does 
not  appear  to  have  been  appealed  or  subee- 
quently  cited,  and  It  Is  qnestlonable,  under  other 
decisions  In  New  York  constmlng  the  ques- 
tion of  "holder  and  owner,"  to  be  a  con- 
clusion oC  law,  whettier  socb  an  snswer 
would  be  snfflclent  In  an  action  by  the 
payee.  There  might  be  some  elements  In 
this  case  which  are  not  disclosed  la  the  opin- 
ion, aa  the  court  refers  to  the  fact  that  there  Is 
some  reason  to  believe  that  the  note  was  the 
property  of  the  bank  at  which  It  was  payable. 

In  Colt  V.  Davis.  50  Hun,  366,  3  N.  Y.  Supp. 
854,  an  action  was  brought  by  the  payee  against 
the  maker  of  a  note.  The  answer  denied,  on 
information  and  belief,  that  the  plaintiff  was 
the  owner  and  holder,  and  alleged  that  the  note 
was  the  property  of  the  husband  of  the  plain 
tiff.  It  was  held  that  the  answer  could  not  be 
Stricken  out  as  sham.  This  answer  was  veri- 
fied. The  court  said:  "Thompson  v.  Brie  R. 
Co.  45  N.  V.  468,  holda  that  a  denial  of  part  of 
the  material  allegations  in  a  complaint  cannot 
be  stricken  out  as  sham.  Just  as  Wayland  v.  Ty- 
sen.  In  the  same  volume  (p.  281 ) ,  had 
held  that  such  a  denial  of  all  the  allega- 
tions In  the  complaint  could  not  be  strick- 
en out  as  sham.  In  Hays  v.  Southgate, 
10  Hnn,  511,  It  was  held  that  a  defendant 
might  show  that  the  plaintiff  was  not, 
and  some  other  person  was,  the  owner  of  the 
note  In  suit"  The  Colt  Case  does  not  appear 
to  have  been  subsequently  cited,  and  neither  the 
answer  nor  the  uplnlon  refers  to  "party  In  In- 
terest ;"  but  the  case  follows  Hays  ▼.  Southgate. 
10  Hon,  611,  where  the  answer  denied  that 
plaintiff  was  the  holder  or  owner  or  real  party 
In  Interest.  The  effect  (tf  tbe  Colt  Case,  there- 
fore. Is  to  conatrue  the  denial  of  "holder  or 
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owner"  as  synonymous  with  "real  party  In  in- 
terest," 

In  CalllMBla  It  was  held  that  an  answer,  to 
be  sulBcieni,  shonid  state  aoma  equitable  de- 
fense against  the  alleged  owner,  thns  following 

the  rule  of  commercial  law. 
-  So,  In  an  actlou  on  a  note,  where  tbe  answer 
alleged  that  the  title  of  the  note  was  vested  In 
one  Cicero  Price,  it  was  held  that  the  objeetloo 
that  the  plaintiff  was  not  the  party  In  Interest, 
was  without  foundation,  as  the  note  was  pay- 
able to  him  and  he  iras  prima  facie  the  owner. 
Price  V.  nunlap.  5  Cal.  483.  ThU  was  on  the 
ground  that  the  defendant  did  not  show  any 
equity  against  the  alleged  owner, 

0.  Denial  o»  In/orHuitlDit  and  b«Ke/. 

1.  Of  ittdoraemettt. 

A  denial  on  Information  and  belief,  by  an  In- 
dorser.  of  his  Indorsement,  was  held  frivolous 
for  failure  to  state  why  he  had  no  knowledge  aa 
to  bis  own  Indonemoit. 

This  was  held  in  Fales  v.  Hicks,  12  How.  Pr. 
153,  which  was  an  action  on  a  note  against  tbe 
payee  and  prior  Indorsers.  The  plaintiff  al- 
leged that  the  payees  Indorsed  the  same,  and 
that  It  was  thereupon,  for  value  received  by  tbe 
Indorsee,  transferred  to  the  plaintiff,  who  Is  now 
the  bona  fide  owner  and  holder  thereof.  The 
last  Indoraer  alleged  that  be  had  no  knowledge 
or  Information  thereof  sufficient  to  form  a  be- 
lief thai  he  had  ever  indorsed  tbe  note  men- 
tioned in  the  complaint,  or  that  the  same  had 
ever  lieen  transferred  to  the  plabitlff.  Tlie 
court  said ;  "The  defendant,  who  baa  an- 
swered, being  the  last  Indoraer,  Is  presumptive- 
ly the  party  who  transferred  the  note  to  the 
bolder.  He  ought  either  to  admit  or  deny  tbe 
trsnsfer,  or  show  how  It  happens  tbat  he  has 
no  knowledge  or  Information  on  the  subject." 

2.  That  pIoMMJT     (AO  holder  and  ovmer. 

The  general  rale  Is  that  a  denial  that  plain- 
tiff Is  the  owner  or  bolder.  In  actions  by  Imme- 
diate parties.  Is  Intiuffli^lent.  This  Is  held  on 
the  ground  that  It  1&  ahnta,  or  frivolous,  or  a 
conclusion  of  law.  The  cases  do  not  seem  to 
place  their  decision  on  the  ground  of  estoppel, 
althoogh  auch  answera  are  clearly  bad  on  tbat 
ground ;  and  the  question  of  tbe  soffleiney  of 
these  answers  does  not  appear  to  have  been  af- 
fected by  reason  of  the  denials  being  on  Informa- 
tion and  belief.  But  answers  showing  that 
plaintiff  had  sold  and  delivered  tbe  note  to  an- 
other party,  naming  blm,  were  held  sufficleoL 

In  an  action  agahut  acceptors,  by  a  surviving 
drawer,  an  anawer  denying  any  knowledge  or 
Information  snfflclent  to  form  a  belief  as  to 
whether  plaintiff  was  the  lawful  owner  or  hold- 
er of  the  bill  was  held  Insundent  Freeman  v. 
Curran,  1  Minn.  169,  Gil.  144.  This  was  on 
the  ground  that,  aa  the  defendant  did  not  take 
Issue  on  the  nuiterltl  facts  stated  In  the  com- 
plaint, which  ahowed  that  plaintiff  was  the 
holder  and  owner,  the  Issue  was  Immaterial. 

And  a  verified  answer  by  tbe  maker,  tbat  the 
defendant  had  no  knowledge  snOcient  to  form  a 
belief  whether  the  plaintiff  is  the  lawful  owner 
and  holder  of  the  two  promissory  notes  set  forth 
In  tbe  complaint,  was  stricken  out  as  sham  and 
frivolous.  The  defendant  further  pleaded  that 
at  the  time  of  making  the  notes  tbe  plaintiff 
agreed  to  renew  them.  Flenry  v.  Roger,  9  How. 
Pr.  215. 

And  Om  nune  was  bold  vhmgthe  defendaBt 
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alleged  tbat,  as  to  Che  arertnents  In  the  com- 
plaint that  plaintiff  Is  the  ovmer  and  holder 
thereof,  aud  that  defendant  Is  Indebted  to  him  in 
the  Hiim  of  $350,  tha  defendant  had  no  knowl- 
edge or  InformatloD  snlBelent  to  form  a  belief, 
aod  can  neither  admit  nor  deny  the  same. 
Flammer  v.  Kline,  9  How.  Pr.  216. 

And  the  same  ruling  was  made  where  the  de- 
feadaat  alleged  that  he  had  been  Informed  tbat 
the  plaintiff  had  poaaed  awaj-  the  note,  and  was 
not  the  lawful  owner  and  holder.  Fleur;  t. 
Brown,  9  How.  Pr.  217. 

In  ail  action  by  the  payee  against  the  maker, 
an  answer  denying,  \ipon  Information  and  belief, 
that  the  plaintiff  was  still  the  bolder  of  the  note 
sued  upon,  was  held  frfvoloai,  and  entitled  a 
jndgmeat  for  platotlff  on  motion.  Marine  Bank 
T.  PellowB,  1  Month,  r^iw  Bull.  13.. 

In  Higglns  T.  Freeman,  2  Duer,  650.  a  com- 
plaint against  the  surrlTor  of  a  tltm  alleged  that 
the  firm  made  the  note  payable  to  their  own  or- 
der, and  Indorsed  and  delivered  It  to  the  plain- 
tiffs, and  that  "plaintiffs  are  now  the  lawful 
holders  and  owners  of  snid  note."  The  answer 
denied  knowledge  or  Information  sufUcleiit  to 
form  a  belief  as  to  whether  the  plaintiffs  are  tbe 
owners  of  the  note.  The  court  Raid :  "If  this 
were  the  whole  answer.  It  would  be  clearly  trlv- 
olona,  aa  the  uncontroverted  allegations  show 
possession  and  property  In  tbe  plaintiffs.  If 
Phineas  Freeman  had  been  sued  alone,  and  this 
bad  been  tbe  whole  answer,  the  plaintiffs  would 
be  entitled  to  Judgment  on  it  aa  frivolous." 

And  an  answer  was  held  frivolous,  where  the 
complaint  stated  that  the  bill  of  exchange  was 
made  payable  to  tbe  plaintiff,  and  was  deliv- 
ered to  him,  and  the  answer  stated  that  the  de- 
fendant had  not  an;  knowledge  or  Information 
sufficient  to  form  a  belief  whether  the  plaintiff 
la  now  tbe  lawful  owner  and  holder  of  the  aame. 
De  Saotes  v.  Searle,  11  How.  Pr.  477.  Tbe 
court  said  :  "Tbere  If  no  such  allegation  In  the 
c(»nplaitit  as  the  defendant  attempts  to  put  In 
lasne  by  tiiia  part  of  the  answer.  .  .  .  The 
facta  alleged  are  the  making  of  the  bill  and  the 
delivery  to  tbe  plaintiff,  to  whose  order  it  was 
payable.  On  either  of  these  allegations  the  de- 
fendant, by  a  denial,  could  take  lS8ue.  If  he 
cannot  do  so,  he  has  no  defense  to  make  by  way 
of  denial.  If  the  plaintiff,  since  be  received  the 
bill,  has  passed  It  away  to  another  pei-son.  that 
fact  abonld  be  set  up  affirmatively  in  the  an- 
swer, and  in  tbat  way  an  lame  would  arise  on 
the  pleadings." 

But  an  answer  alleging  that  prior  to  the  com- 
mencement of  this  action  plaintiff  had  sold  and 
delivered  said  notes  to  one  John  Doe.  and  that 
he,  at  tbe  commencement  of  this  action,  was  the 
lawtol  holder  and  owner  of  said  notes,  was  held 
not  frivolous.  Smith  v.  Mead,  14  Abb.  Fr.  202. 
This  was  an  action  by  an  Indorsee  upon  two  notes 
made  by  defendants  payable  to  their  own  order, 
and  by  them  Indorsed  and  delivered  to  tbe 
plaintiff.  Tbe  answer  denied,  on  Information 
and  belief,  tbat  the  plaintiff  was  tbe  lawful  and 
bona  flde  bolder  and  owner  of  tbe  notes,  and 
tbat  he  has  any  Interest  in  either  of  them.  The 
court  said :  "It  haa  been  repeatedly  held  In 
this  conrt  that  an  answer  simply  denying  that 
tlie  plaintiff  Is  the  tawfal  owner  and  bolder  of 
a  note  on  which  the  action  Is  brought.  Is  bad. 
Sucb  an  answer  at  the  present  day  Is  considered 
frivolous.  The  present  answer,  however,  goes 
further,  and  avers  that  the  plaintiff,  prior  to  the 
commencement  of  this  action,  for  a  good  consid- 
eration, sold  and  delivered  the  notes  to  a  third 
person,  who  Is  nsmed,  and  tbat  be  was,  at  tbe 
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commencement  of  the  action,  the  lawful  owner 
and  holder  of  the  notes.  We  cannot  say  this 
answer  to  be  frivolous.  If  the  defendants 
should  prove  this  on  the  trial.  It  would  prevent 
a  recovery  by  the  plaintiff,  unleaa  he  showed 
that  the  title  to  the  note  bad  again  been  vested 
In  him.  There  is  ground  for  supposing  the  de- 
fense a  very  doubtful  one,  but,  if  not  true,  the 
remedy  ht  by  a  motion  to  strike  out  tbe  answer 
as  false,  on  the  plaintiff's  affidavit." 

III.  Bummai-jf- 

The  difficulty  of  determining  what  should  be 
a  sufficient  ansner  denying  ownership  of  plain- 
tiff. In  an  action  on  a  n^otlable  instrument, 
arlaea  from  the  fact  tbat  the  courts  and  plead- 
ings In  some  of  the  cases  use  the  term  "holder 
and  owner"  without  regard  to  whether  they  mean 
to  apply  IL  to  the  owner  of  the  legal  title  or 
the  owner  of  the  equitable  title.  Another  dif- 
ficulty arises  from  the  fact  that  In  some  cases 
the  courts  do  not  assert  any  rule,  do  not  recog- 
nize tbe  rule  at  commercial  law,  and  do  not  no- 
tlce  the  effect  of  the  statutory  provision  requlr- 
tnfr  an  action  to  be  brought  by  tbe  real  party  in 
Interest.  Under  the  commercial-law  rule  a  de- 
fense  that  the  plaintiff  waa  not  the  equitable 
owner  of  the  note  sued  upon  was  held  InsulB- 
ctent,  wh'^re  It  did  not  set  up  a  defense  against 
the  alleged  owner.  This  rule  Is  applied  In 
states  not  having  a  statutory  provision  requir- 
ing tbe  action  to  be  brought  by  tbe  real  party 
In  Interest,  and  was  the  rnle  in  New  York  until 
the  adoption  of  the  Code  requiring  an  action  to 
be  brought  in  the  name  of  the  real  party  In  In- 
terest. Under  this  statutory  provision  Califor- 
nia seems  to  be  the  only  state  that  has  held 
squarely  that  this  commercial-law  rule  is  to  be 
followed.  Florida  has  followed  the  commercial- 
law  rule.  In  Kentucky,  Alabama,  and  Minne- 
sota It  seems  that  tbe  decisions  are  both  ways. 
In  Georgia  the  statute  has  adopted  tbe  commer- 
cial-law rule.  In  New  York  the  question  seems 
to  be  In  doubt,  and  not  to  have  been  worked 
out  Some  dicta  Indicate  that  the  common-law 
rule  applied,  while  the  decisions  indicate  that 
It  Is  only  necessary  to  plead  that  plaintiff  is  not 
the  real  party  in  Interest,  and  showing  who  Is 
tbe  real  owner.  Answers  denying  plalntlfTs 
equitable  title,  and  showing  tbat  another  party 
Is  the  real  party  In  Interest,  ahould  state  the 
tActu  which  establish  tbat  plaintiff  Is  not  tbe 
owner.  Answers  denying  the  legal  tltie  of 
plaintiff  are  held  sufficient  to  put  him  upon 
proof  of  the  same,  such  as  pleas  of  tbe  general 
Issue,  where  such  plena  are  allowed;  general  de- 
nial ;  denial  of  each  and  every  allegation  not  ad- 
mitted :  denial  of  indorsement;  dental  of  trane- 
fer.  These  are  generally  held  sufficient  to  put 
In  Issue  the  legal  title,  and  pucb  pleadings  are 
controlled  by  the  same  rule,  although  denied  on 
Information  and  belief,  wbere  such  a  denial  la 
allowed  by  the  Code.  A  denial  that  plaintiff  Is 
the  "holder  or  owner"  is  generally  held  bad 
pleading  on  the  ground  that  It  Is  a  conclusion 
of  law.  In  actions  by  immediate  parties  the  de- 
fendant Is  generally  held  estopped  from  repu- 
diating his  transaction,  and  from  denying  tbe 
ownership  or  legal  or  eqnltable  title  of  plaintiff, 
and  this  same  rule  applies  when  the  denial  Is  on 
Information  and  belief;  but  he  may  plead  and 
state  facts  showing  that  there  has  been  no  deliv- 
ery, or  that  the  plaintiff  has  parted  with  bis 
Interest,  and  showing  that  another  party  is  the 
real  imrty  In  interest. 

Attention  la  called  to  the  Bngltalt,  bills  of  ex- 
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cbange  act  of  1882,  art  141.  (Benjamln'e 
Cbalmere,  Bills,  2d  ed.  p.  148),  providing:  "Th« 
de  facto  holder  of  a  bill  la  entitled  to  malDtaia 
ftn  action  thereon,  union  it  !■  ihown  HiM  he 
bolOa  the  Mil  adveraely  to  the  trae  owner ;"  and 
to  the  negotiable  Instrument  lav  of  New  Turk, 
whfeb  has  been  adopted  in  many  of  our  states. 


Sept., 

and  wblch  Is  as  follows :  Sec.  90.  "The  hold- 
er of  a  nesotlable  Instrument  may  sue  thereon 
In  bis  OWE  name ;  and  payment  to  blm  In  -due 
coarse  discharges  the  Instrument."  These  sec- 
tions may  affect  the  rule  oC  pleadibiK  In  regard 
to  actions  tqr  the  real  party  In  Interest.      I.  T. 


MONTAXA  SUPREME  CX)UET. 


JulU  FORDHAM.  Appt., 

V. 

NORTHERN  PACIFIC  RAILWAY  COM- 
PANY, Keapt. 

(  Mont  ) 

1.  An  obJcctlAK  that  «  bill  of  excep- 
tions wM  not  serred  In  the  manner  pro- 
vided by  law  Is  waived  by  preeeotlng  amend- 
ments thereto. 

5.  In  enae  of  aiipcal  from  n  Jndvment 
the  record  need  not  contain  the  notice  of  In- 
tentl<»  to  move  for  a  new  trial. 

3.  Facta  not  nppcMins  In  tke  record 
cannot  be  considered  In  the  decision  of  an 
appeal. 

4.  Flood  water  of  a  rlTor,  wUch  forata 
a  contlnnona  hoAy  witb  tbe  water 
liowlnir  In  t|ie  ordinary-  ebannel»  or 

which  has  departed  from  the  channel  pres- 
ently to  return,  most  be  regarded  as  a  part 
of  the  stream  In  conaldering  the  rl^t  to  ob- 
struct Its  flow. 

6.  A  railroad  eonipany-  eannot  eon- 
stmet  solid  entbantcments  across 
data  adjacent  to  a  river  In  such  a  manner 
as  to  cast  the  flood  water  of  the  river  back 
upon  the  land  of  upper  riparian  owners  to 
Its  Injury. 

(Uay  28,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  ol 
the  District  Court  for  Missoula  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  injuries  alleged  to  have 
resulted  to  plaintiff's  land  from  the  unlaw- 
ful casting  back  upon  it  of  the  flood  water 
of  a  river.  IteveraeA. 

Statement  1^  Hollowar,  J. : 

This  action  was  brought  by  the  plaintiff 
(appellant  here)  to  recover  damages  al- 
legi^  to  have  been  caused  by  the  wrongful 
act  of  the  defendimt  railway  oompany.  Hie 
plaintiff  owns  certain  lan^  situated  alraig 
the  south  bank  of  the  Bitt^  Boot  river.  A 
portion  of  these  lands  are  lowlands,  and 
cconprise  the  bottom  land  of  the  river  at 
that  point.  The  defendant  railway  com- 
pany owns  a  right  of  way  across  the  low  or 

Note. — Vor  a  case  very  similar  to  this,  ai> 
to  the  liability  of  a  railroad  company  for  brldK- 
Ing  a  stream  in  each  a  way  as  to  cast  tbe  su- 
perabundant water  which  flows  into  and  down 
the  stream  in  times  of  ordinary  floods  upon 
66  L.  R.  A. 


bottcnn  land  of  the  river  on  the  north  side 
direcUy  opposite  plaintiff's  lands.  Ifa  rail- 
road track  is  constructed  on  this  rif^t  of 
way,  and  substantially  parallel  with  the 
river  for  some  distance.  Near  the  northern- 
most line  of  plaintiff's  land  the  river  tums 
to  the  north,  imd  is  crossed  by  defendant'* 
railroad  by  means  of  a  bridge.  Prior  to 
1807  there  was  open  trratlework  supporting 
the  track  for  1,400  feet  west  from  the  west 
pier  of  (he  bridge.  Fnnn  the  west  end  of 
this  trestle  was  a  solid  embcukment  or  fill, 
constructed  in  1887,  but  conoeming  whidi 
no  complaint  is  made.  In  1897  tihe  rail- 
way company  constructed  a  solid  embank- 
ment or  fill  from  the  east  end  of  the  aid 
fill  to  a  point  286  feet  west  oi  the  west  pier 
of  the  bridge.  The  subjoined  diagram  il- 
lustrates the  relative  situations  <rf  these  ob- 
jpcts.  During  every  spring  or  early  sum- 
mer, when  the  snow  in  the  mountains  at  the 
headwaters  of  the  Bitter  Root  river  and  its 
tributaries  is  melting  rapidly,  tbe  Bitter 
Root  overflows  its  banks,  and  sprenda  over 
the  plaintiff's  lands,  and  over  the  lowlands 
across  which  defendant's  right  of  way  ex- 
tends. The  general  fall  of  the  oountry  ia 
towards  the  north,  so  that  prior  to  1897 
ciicse  flood  or  overflow  waters  ran  off 
through  defendant's  trestlework  to  the 
north,  and  some  distance  below  fell  into  tiie 
channel  of  the  river  again.  Plaintiff  con- 
tends that  reason  of  tiie  fill  or  embank- 
ment made  in  1807  the  flood  waters  of  the 
river  were  held  back,  raised,  and  caused  io 
overflow  her  land  aa.  the  opposite  side  of  the 
river  during  the  annual  overflows  in  1898 
and  1800  to  a  much  greater  extent  than 
theretofore,  and  whoi  the  waters  receded 
during  these  years  a  new  channel  ol  the 
river  was  cut  wholly  on  plaintiff's  land, 
wasting  and  destn^ing  from  10  to  20  aeres 
of  valuable  agricultural  land,  and  eauaing 
damage  to  her  in  the  amount  claimed,  at 
least.  Upon  the  eonduaitm  of  plaintiff's 
ttistimmy,  which  tended  to  prove  the  facts 
herein  set  forth,  Uie  trial  court  sustained  a 
motion  for  a  nonsuit,  and  entered  Judgment 

the  land  of  a  riparian  proprietor,  see,  in  this 
series,  Cairo,  V.  ft  C.  R.  Co.  v,  Brevoort,  25 
L.  R.  A.  527,  and  note  as  to  what  are  surface 
waters.  Including  subject  ot  overflow  of  river 
banka  ^  . 
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for  defendant  for  costs,  from  which  jiidg> 
ment  plaintiff  appealed. 

Messrs.  Dnaeam  A  Dvaffea  and  HoIab 

A  Xitwbt  for  appellant: 

One  person  should  so  operate  and  use  his 
property  as  not  to  inflict  injury  upon  an- 
other. 

Fiizpatrich  v.  Montgomery,  20  Mont.  181, 
63  Am.  St  Rep.  022,  50  Pac  410. 

There  was  no  authority,  under  the  com- 
iiion-law  rule,  for  the  accumulation  of  sur- 
face waters  upon  one's  land  to  be  thrown 
upon  another's  to  his  injury. 

Barkley  v.  Wilcox,  86  N.  Y.  146,  40  Am. 
Bep.  519;  Gannon  v.  Hargadon,  10  Allen, 
109,  87  Am.  Dec.  625;  BelloKS  v.  Sackett, 
15  Barb.  96;  McDaniel  v.  Oummings,  83 
Cal.  515,  8  L.  R.  A.  675,  23  Pac.  795; 
Bowlsby  V.  Speer,  31  N.  J.  L.  351,  86  Am. 
Dec.  216;  Boyd  v.  Conlelin,  54  Mich.  583, 
52  Am.  Rep.  831,  20  N.  W.  596;  Shane  v. 
Kansas  City,  St.  J,  d  O.  B.  R.  Co.  71  Mo. 
246,  36  Am.  Rep.  480;  Kauffman  v.  GHese- 
mer,  26  Pa.  415,  67  Am.  Dec.  437 ;  Morrissey 
V.  Chicago,  B.  tt  Q.  B.  Oo.  38  N«b.  408,  66 
JJ.  W.  953,  57  N.  W.  522. 

The  waters  of  the  Bitter  Root,  in  flowing 
as  they  do  over  the  low  land  back  into  the 
river  again  and  back  again  to  the  parent 
stream,  do  not  cease  to  be  waters  of  tho 
river;  and,  whatever  the  rule  may  be  re- 
specting surface  waters,  in  this  case  the 
«6L.  R.  A. 


doctrine  finds  application  Uiat  interfering 
with  the  waters  of  a  running  stream  to  the 
injury  of  another  exposes  to  liability. 

O'Cotmell  T.  Boat  Tennessee,  V.  d  O.  R.  Co. 
87  tia.  £46,  13  L.  R.  A.  394,  2^7  Am.  St.  Rep. 
246,  18  S.  E.  489;  Curtis  v.  Eastern  R.  Co. 
98  Mass.  428;  Crawford  v.  Ranibo,  44  Ohio 
St.  282,  7  N.  E.  429;  Barden  v.  Portage,  79 
Wia.  133,  48  N.  W.  210;  Spelman  v.  Portage, 
41  Wis.  144  J  Byrne  v.  Minneapolis  d  St.  L. 
R.  Co.  38  Minn.  212,  8  Am.  St.  Rep.  668, 
36  N.  W.  339;  Carriger  v.  East  Tennessee, 
r.  d  G.  R.  Co.  7  Lea,  389;  West  v.  Taylor, 
16  Or.  170,  13  Pac  665;  Mitchell  v.  Bain, 
142  Jnd.  614,  42  N.  E.  230;  Moore  v.  Chi- 
cago, B.  d  Q.  R.  Co.  76  Iowa,  263,  39  N.  W. 
300;  Sulletis  v.  Chicago,  R.  I.  d  P.  R.  Co. 
74  Iowa,  659,  7  Am.  St.  Rep.  501,  38  N.  W. 
545;  Pattnei-  v.  Waddell,  22  Kan.  352. 

The  respondent  changed  the  natural  situa- 
tion,— accumulated  the  flood  waters,  and 
took  the  accumulated  waters  bodily  and 
threw  them  back  into  the  stream  and  onto 
the  lands  of  the  appellant,  inflicting  injury 
upon  her.  Such  conduct  is  not  warranted 
by  law  or  morals. 

Garland  v.  Avrin,  103  Tenn.  555,  48  L. 
R.  A.  802,  76  Am.  St.  Rep.  699,  53  S.  W. 
940 ;  Gould,  Waters,  §  265 ;  Gray  v.  McWil- 
liams,  98  Cal.  157,  21  L.  R.  A.  593,  35  Am. 
St.  Rop.  163,  32  Pac.  976;  Mizell  v.  Mo- 
Goicav,  129  N.  0.  93,  8<5  Am.  St.  Rep.  716, 


39  S.  E.  729. 
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Mr.  WUliau  Wallace.  Jr.,  for  re- 
spondent: 

The  common,  and  not  the  tavit,  law 
doctrine  prevails  in  ^Montana,  by  which 
there  is  no  liability  for  obstructing  surface 
water. 

Mmrissey  v.  Ghiaago,  B.  A  Q.  R.  Oo.  38 
Neb.  406,  58  N.  \V.  &53,  57  N.  W.  522;  Walk- 
er V.  Wew  Mexico  a  8.  P.  R.  Co.  105  U.  8. 
593,  fiOS,  41  L.  ed.  837,  843,  17  Sup.  Ct.  Rep. 
421;  Civil  Code,  §  4C05;  Vass  v.  Dicho,  14 
Wash.  75,  53  Am.  St.  Rep.  8.>9,  44  Pac.  113; 
Edwards  v.  Charlotte,  C.  d  A.  R.  Co.  39  S. 
C.  472,  22  L.  R.  A.  246,  39  Am.  St.  Rep.  746, 
18  S.  E.  58;  Kansas  City  &  E.  R.  Co.  v. 
Riley,  33  Kan.  374,  6  Pac.  681;  Abbott  v. 
Kansas  City,  St.  J.  C.  B.  R.  Co.  83  Mo. 
271,  53  Am.  Rep.  581;  Sullens  v.  Chicago, 
R.  I.  d  P.  R.  Co.  74  Towa,  659,  7  Am.  St. 
Rep.  601,  38  N.  W.  547;  McDaniel  v.  Cum- 
mings,  83  Cal.  515,  8  L.  R.  A.  576,  23  Prfc. 
796. 

The  high-water  overflow  of  rivers,  when 
parsed  beyond  the  defined  stream-channel 
banks,  and  spread  out  on  the  valley  bottom, 
ia  surface  water,  to  be  fought  as  a  common 
enemy,  and  not  a  water  course  that  must 
be  suffered  to  flow  over  the  land. 

Cass  V.  Dicks,  14  Wash.  75,  53  Am.  St. 
Rep.  859,  44  Pac.  113;  Mailhot  v.  Pugh,  30 
La.  Ann.  1359;  Missouri  P.  R.  Co.  t,  Keps, 
55  Kan.  205,  49  Am.  St.  Rep.  249,  40  Pac. 
275;  Morrissep  v.  Chicago,  B.  d  Q.  R.  Co. 
38  Neb.  406,  56  N.  W.  946,  57  N.  W.  522; 
Mayer  v.  jVcic  York  C.  rf  H.  R.  R.  Go.  88  N. 
Y.  355;  Taylor  v.  Fickas,  64  Ind.  167,  31 
Am.  Rep.  114;  Cairo  «£  V.  R.  Co.  v.  atevetu, 
73  Ind.  280,  38  Am.  Rep.  139;  Abbott  v. 
Kansas  City,  St.  J.  <£  C.  B.  R.  Co.  83  Mo. 
271;  53  Am.  Rep.  681;  MaCormit^  t. 
Kansas  City,  St.  J.  <E  C.  B.  R.  Oo.  57  Mo. 
438 :  Bodge  v.  Lehigh  Valley  R.  Co.  39  Fed. 
449 ;  "Walker  v.  Vew  Meaico  d  8.  P.  B.  Co. 
1U3  V-  S.  593,  41  L.  ed.'837.  17  Sup.  Ct. 
Rep.  4S1;  amy  v.  MeWilliams,  98  Cal.  167, 
21  h.  R.  A.  503,  35  Am.  St.  Rep.  163.  32 
Pac.  970;  M^Daniet  v.  Cummings,  83  Cal. 
615.  8  L.  R.  A.  576,  23  Pac  790;  Lamb  v. 
Reclamation  Dtst.  S'o.  108,  73  Cat.  125,  2 
Am.  St.  Rep.  775,  14  Pac.  626. 

It  was  both  the  right  and  the  duty  of  the 
railroad  to  protect  itself  against  this  sur- 
face freshet  water.  It  is  a  common  enemy, 
and  plaintiff  may  build  a  dike  on  her  side. 

Civil  Code,  §§  894,  901,  subdfv.  S; 
Clduaon  v.  Chicago  A  N.  W.  R.  Co.  106  Wis. 
308,  82  N.  W.  148;  Abbott  v.  Kansas  City, 
St.  J.  A  C.  B.  R.  Co.  83  Mo.  271,  53  Am. 
Bep.  581;  McCormick  v.  Kansas  City,  St.  ./. 
A  C.  B.  R.  Co.  57  Mo.  438 ;  Taylor  v.  Fickas, 
64  Ind.  107,  31  Am.  Rep.  114;  Morrissey  v. 
Chicago,  B.  A  Q.  R.  Co.  38  Neb.  406,  56  N. 
W.  946,  67  N.  W.  522 ;  Missouri  P.  R.  Co.  v. 
Keys,  55  Kan.  205,  40  Am.  St.  Rep.  249,  40 
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Pac.  276;  Jordan  v.  St.  Paul,  M.  A  M.  R. 
Co.  42  Minn.  172,  6  L.  R.  A.  573,  43  N.  W. 
841);  Bowlsby  v.  Speer,  31  N.  J.  L.  351,  8fi 
Am.  Dec.  216;  Goodale  v.  Tuttle,  29  N.  Y. 
45!4;  Bates  v.  Smith,  100  Mass.  181;  Mail- 
hot  V.  Pugk,  30  La.  Ann.  1359;  Cass  v. 
Dicks,  14  Wash.  75,  63  Am.  St.  Rep.  859, 
44  Pnc.  113;  Hodge  v.  Lehigh  Valley  R.  Co. 
39  Fed.  449 ;  Moyer  v.  New  York,  C.  A  H.  R. 
R.  Co.  88  X.  Y.  355;  Cairo  A  V.  R.  Co.  v. 
Stevens,  73  Ind.  281,  38  Am.  Rep.  130; 
Burke  v.  Missouri  P.  R.  Co.  20  Mo.  App. 
.^70. 

There  can  be  no  pretense  of  a  water 
course  outside  of  the  highest  banks  of  the 
stream  channel. 

Morrissei/  v.  Chicago,  B.  A  Q.  R,  Co.  38 
Nfb.  406,  56  N.  W.  949,  57  N.  W.  522;  Caaa 
v.  Dicks,  14  Wash.  75,  53  Am.  St.  Rep.  850, 
44  Pac.  113;  Missouri  P.  R.  Co.  v.  Keys,  55 
Kan.  205,  49  Am.  St.  Rep.  249,  40  Pac  275; 
Rowe  V.  St.  Paul,  M.  A  M.  R.  Co.  41  Minn. 
384,  16  Am.  St.  Rep.  706,  43  N.  W.  77; 
Johnson  V.  Chicago,  St.  P.,  M.  A  0.  R.  Co. 
80  Wis.  641,  14  L.  R.  A.  495,  27  Am.  St. 
Kep.  70,  50  N.  W.  772;  hessard  v.  Strain, 
Cii  Wis.  112,  51  Am.  Rep.  715,  22  N.  W. 
285;  Hoyt  v.  Hudson,  27  Wis.  660,  9  Am. 
Rep.  473. 

An  owner,  improving  his  land  for  the 
purpose  of  its  ordinary  use,  may  divert  flood 
water,  though  without  such  ownership  and 
improvements  he  might  not  so  do. 

Morrissey  v.  Chicago,  B.  A  Q.  R.  Co.  38 
Neb.  406,  56  X.  W.  949,  57  N.  W.  522; 
Hodge  v.  Lehigh  Valley  R.  Co.  39  Fed.  450; 
Clauson  v.  CAtca^o  A  N.  W.  R.  Co.  106  Wis. 
308,  82  X.  W.  147;  Whittaker's  Smith, 
Neg.  05. 

Holloway,  J.,  delivered  the  (pinion  of 
the  court; 

It  is  conceded  that  the  railway  company 
constructed  the  UlI  in  1897  on  its  own  land. 
It  is  alleged  in  the  answer  that  this  new  fill 
was  necessary  to  avoid  "dangerous  and  diffi- 
cult curves  and  grades  and  to  avoid  annoy- 
ance to  public  travel,"  and  this  is  not  de- 
nied. Reapfmdent  railway  company  om- 
tends  that  the  bill  of  excepticms  was  not 
served  in  the  manner  provided  by  law;  but 
this  objection  is  waived  by  the  respondoit 
presenting  amendments  to  the  proposed  bill 
of  excepti<niB.  The  purpose  of  this  statute 
((;ode  Civ.  Proc.  {  1831)  is  to  insure  that 
the  person  upon  whom  service  is  sought 
shall  actually  receive,  if  possible,  the 
document  to  be  served;  and  when  a  party 
appears,  and  presents  and  has  sllowed  bis 
amendments  to  a  proposed  bill  of  excep- 
tions, he  is  hardly  in  a  position  to  say  tiiat 
he  has  never  actually  received  a  copy  of  the 
same. 

Respondent  also  contends ^that  the  ^Ppc&) 
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should  be  dismissed  for  the  reason  that  the 
notice  of  intention  to  move  for  a  new  trial 
is  not  in  the  record.  This  is  untenable, 
first,  for  the  reason  that  this  is  an  appeal 
from  a  judgment,  and  not  from  an  order 
overruling  a  motion  for  a  new  trial ;  and, 
second,  respondent's  contention  is  disposed 
of  adversely  to  it  by  the  decision  in  King  v. 
Pony  Gold  Min.  Co.  28  Mont.  74,  72  Pac. 
SOU. 

Kespondent  also  contends  that  there  was 
an  extraordinary  flood  during  1898  and 
18f>0,  and  that  one  Rockcramer  had  placed 
a  dike  or  embankment  along  the  north  bank 
of  the  Bitter  Koot  river  further  west  than 
respcmdent's  new  fill,  and  that  this  dike 
was,  or  may  have  been,  the  proximate  cause 
of  the  damage  to  plaintiff's  land.  But 
neither  of  these  facts  appears  from'  the 
record  in  this  ease  sufliciently  to  deserve 
lurther  consideration.  At  most  there  is  but 
a  hint  of  the  existence  of  either. 

The  only  serious  question  for  determina- 
tion is :  Are  these  flood  or  overflow  waters 
of  the  Bitter  Koot  river,  which,  prior  to 
1897,  flowed  off  over  the  lowland  now 
crossed  by  rcsptmdent's  new  fill,  to  be  treat- 
ed as  a  part  of  a  natural  water  course  or  as 
aurface  waters}  And  this  question  ia  to 
be  resolved  independently  of  the  question 
whether  the  ctHnmtm-law  rule  or  civil-law 
rule  respecting  the  disposition  to  be  made 
of  these  waters  after  their  character  is  de- 
termined prevails  in  this  state.  It  must 
be  conceded  that,  if  these  overflow  waters 
are  to  be  treated  as  the  other  waters  of  the 
Bitter  Root  river  when  within  its  banks  and 
the  low,  bottom  land  across  which  defend- 
ant's right  of  way  extends  as  a  natural 
water  course  during  flood  times,  then  de- 
fendant had  no  right  to  interfure  with  the 
natural  flow  of  such  waters  to  the  damage 
of  plaintiff,  and  the  court  erred  in  granting 
a  nonsnit. 

1.  Are  these  overflow  or  flood  waters  of 
the  Bitter  Root  river  to  be  treated  as  sur- 
face waters  or  as  a  part  of  the  natural 
water  course?  The  decisions  are  in  hope- 
less conflict  upcHi  the  subject,  and  no  useful 
purpose  can  be  served  by  a  review  of  them. 
Upon  the  same  state  of  facts  different  courts 
have  decided  the  question  differently.  In 
Indiana,  Miasonn,  Kansas,  Nebraska,  and 
Washington  it  is  held  that  th^  overflow 
waters  are  surface  waters,  to  be  dealt  with 
as  sudi  according  to  the  rale  prevailing  in 
those  states.  Cass  v.  Dicks,  14  Wash.  76, 
53  Am.  St.  Rep.  859,  44  ^o.  113;  Missouri 
P.  R.  Co.  v.  Keys,  55  Kan.  205,  49  Am.  St. 
Rep.  249,  40  Pac.  275;  McCormick  v. 
Kansas  City.  St.  J.  d  C.  B.  H.  Co.  57  Mo. 
43-3;  MoTTissey  v.  Chicago,  B.  d  Q.  R.  Co. 
38  Neb.  406,  56  N.  W.  946,  57  N.  W.  522; 
Taylor  v.  t'iekaa,  64  Ind.  167,  31  Am.  Rep. 
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114.  In  California,  while  a  distinction  is 
apparently  made  between  overflow  waters 
and  surface  ^vaters,  the  common-law  rule  re- 
specting surface  waters  is  held  applicable 
to  overflow  or  flood  waters.  Gray  v.  Me- 
Williams,  98  Cal.  157,  21  L.  R.  A.  593,  35 
Am.  St.  Rep.  163,  32  Pac.  976.  "By  the 
common  law,  flood  water  overflowing  the 
banks  of  a  stream  is  a  part  of  the  stream, 
though  not  flowing  in  a  channel,  and  a 
riparian  owner  is  not  allowed  to  protect  his 
lands  by  erecting  barriers  to  the  injury  of 
another.  This  ia  clearly  so  in  ease  the  flood 
spreading  beyond  the  banks  of  the  stream 
forms  with  the  stream  one  body,  and  flows 
within  the  accustomed  boundaries  of 
such  floods."  Jones,  Easements,  §  729 ; 
King  ex  rel.  Bridgetoater  v.  Traiford,  1  Barn. 
&  Ad.  874;  Trafford  v.  King,  8  Bing,  204. 
In  Georgia,  Ohio,  Iowa,  Virginia,  Alinnesota, 
South  Carolina,  Wisconsin,  and  Tennessee  it 
is  held  that  these  flood  or  overflow  waters 
are  still  a  part  of  the  stream,  and  to  be 
treated  as  such.  O'Connell  v.  East  Tennes- 
see, V.  d  G.  R.  Co.  87  Ga.  240,  13  L.  R.  A. 
394,  27  Am.  St.  Rep.  246,  13  S.  E.  489; 
Crawford  v.  Rumho,  44  Ohio  St.  279,  7  N. 
E.  429;  BuUens  v.  Chicago,  JR.  I.  d  P.  R.  Co. 
75  Iowa,  059,  7  Am.  St.  Rep.  501,  38  N.  W. 
545;  Moore  v.  Chicago,  B.  d  Q.  R.  Co.  75 
Iowa,  263,  39  N.  W.  390;  Bvrwell  v.  Hoh- 
soti,  12  Gratt.  322,  05  Am.  Dec.  247;  Byrne 
V.  Minneapolis  d  St.  L.  R.  Co.  38  Minn.  212, 
8  Am.  St.  Rep.  668,  38  N.  W.  339 ;  Jones  v. 
Seaboai  d  Air  Line  R.  Co.  67  S.  C.  181,  45 
S.  E.  188;  Spelman  v.  Portage,  41  Wis.  144; 
Borden  v.  Portage,  79  Wis.  126,  48  N.'  W. 
210;  Garriger  v.  Rast  Tennessee,  V.  d  Q.  R. 
(Jo.  7  Lea,  388.  While  a  Federal  court 
usually  follows  the  decisions  of  the  highest 
court  of  the  state  in  which  such  Federal 
court  is  held,  especially  with  reference  to 
questions  of  local  law  or  practice,  the  Unit- 
ed States  circuit  court  for  the  district  of 
Indiana  flrst  decided  that  this  questira  is 
one  of  general  law,  and  then  refused  abso- 
lutely to  follow  the  deciaions  of  the  supreme 
court  of  Indiana  respecting  this  subject. 
The  sujjreme  court,  in  Taylor  v.  Fickas,  64 
ind.  167,  31  Am.  Rep.  114,  and  subsequently, 
held  that  these  overflow  waters  are  surface 
waters;  but  the  Federal  court,  after  care- 
fully reviewing  these  decisions,  says:  "The 
waters  cast  into  a  stream  by  ordinary  floods 
must  have  a  channel  in  which  they  are  ac- 
customed to  flow,  and,  if  they  have,  that 
channel  is  a  natural  water  course,  with 
which  no  riparian  proprietor  can  law- 
fully interfere  to  the  injury  of  an- 
other. If  there  is  a  natural  water 
way  or  course,  and  its  existence  is  neces- 
sary to  .carry  off  the  water  cast  into  the 
stream  by  ordinary  floods,  that  way  is  the 
flood  channel  of  the  stream;  and^  if  it  is 
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the  flood  channel  of  the  Btream,  the  water 
which  flows  there  cannot  be  regarded  as  sur- 
face water.  Surface  water  ia  that  which 
is  diffused  over  the  ground  from  falling 
rains  or  melting  snows,  and  continues  to  be 
such  until  it  reaches  some  bed  or  chiuinel  in 
which  water  is  accustomed  to  flow.  .  .  . 
It  must  necessarily  follow  from  this  general 
principle  that,  where  water  naturally  flows, 
though  the  volume  may  change  with  the 
varying  seasons,  there  is  a  natural  water 
course,  even  though  at  times  the  place 
where  the  water  flows  in  ordinary  floods 
may  become  entirely  dry.  It  can  make  no 
difference  that  the  boundaries  within  which 
the  water  flows  change  with  varying  sea- 
sons, for  the  way  which  nature  has  provided 
for  its  flow  in  the  stream,  and  water  flow- 
ing in  that  waterway  is  not  surface  water. 
.  .  .  With  reastmably  near  approxima- 
tion to  accuracy,  it  may  be  laid  down  as  a 
general  rule  that  all  the  waters  of  a  river 
which  form  one  body  when  flowing  within 
the  boundaries  within  which  they  have  been 
im'memorially  accustomed  to  flow  in  times 
of  ordinary  floods,  constitute  waters  of  the 
river,  and  are  not  surface  waters."  Cairo, 
V.  6  C.  R.  Co.  V.  Brcvoort,  25  L.  R.  A.  527, 
«2  Fed.  12B.  The  annual  overflow  of  the 
Bitter  Root  river  is  caused  by  the  melting 
of  the  snows  in  the  mountains  many  miles 
from  the  land  in  controversy.  The  water 
is  collected  in  the  main  channel,  and  carried 
down,  until,  by  the  addition  of  the  waters 
of  its  tributaries,  the  whole  amount  exceeds 
the  capacity  of  the  channel  in  which  the 
waters  of  the  river  ordinarily  flow  when 
these  floods  or  overflows  occur.  The  source 
of  supply  in  low  water  and  high  water  is 
the  same,  the  only  difference  being  the  quan- 
tity of  water  precipitated  by  that  supply. 
We  (ire  of  the  opinion  that  great  difficulty 
would  be  experienced  in  attempting  to  dis- 
tinguish between  the  river  waters  proper 
and  the  overflow  waters,  where  they  form 
one  continuous  body,  and  in  attempting  to 
apply  a  particular  rule  to  one  and  another 
rule  to  the  other. 

Without  attempting  to  reconcile  the  di- 
verse decisions,  we  are  of  the  opinion  that 
the  following  rule  furnishes  the  safest 
guide  for  the  determination  of  a  question 
which  has  vexed  the  courts  of  many  of  our 
states  as  well  as  those  of  England,  viz.: 
Whether  the  water  from  the  overflow  of 
streams  is  to  be  considered  as  still  a  part 
of  the  water  course,  or  to  be  treated  as  sur- 
face water,  shall  depend  upon  the  configura- 
tion of  the  country,  and  the  relative  posi- 
tion of  the  water  after  it  has  gone  beyond 
the  usual  channel.  If  the  flood  water 
becomes  severed  from  the  main  current,  or 
leaves  the  same  never  to  return,  and 
spreada  out  over  the  lower  gnnind,  it  be- 
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comes  surface  water.  But  if  it  forms  a 
continuous  body  with  the  water  flowing  in 
the  ordinary  channel,  or  if  it  departs  from 
such  channel  presently  to  return,  it  is  to 
he  regarded  as  still  a  part  of  the  stream. 
13  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  687.  Ap- 
plying the  foregoing  definition  to  the  facta 
of  this  case,  we  are  of  the  opinion  that  the 
waters  in  question,  which  were  obstructed 
by  defendant's  new  All  or  embankment,  were 
a  part  of  a  natural  water  course. 

2.  Section  6152  of  our  Political  Code  pro- 
vides: "The  common  law  of  England,  so 
far  as  it  is  not  repugnant  to  or  inotmsistent 
with  the  Ckmstitution  of  the  United  States, 
or  the  Constitution  or  laws  of  this  state, 
or  of  the  Codes,  is  the  rule  of  decision  in 
all  the  courts  of  this  state."  We  are  un- 
able to  find  anything  in  the  common-law 
rule  respecting  these  waters  or  water 
courses  repugnant  to  or  inccmsistent  with 
the  Constitution  of  the  United  States  or  the 
ConstituticMi  or  statutes  of  Montana,  and 
therefore  hold  that  the  common  law  must 
be  enforced  as  the  rule  of  decision  in  this 
case.  This  is  the  construction  given  by  the 
courts  of  other  states  to  a  statutory  pro- 
vision similar  to  3  6132,  above.  Edwards  v. 
Charlotte,  C.  &  A.  R.  Co.  .39  S.  C.  472,  22 
L.  R.  A.  240,  39  Am.  St  Rep.  746,  18  S.  E. 
58;  Cass  v.  Dicks.,  14  Wash.  7.),  53  Am.  St. 
Bep.  859,  44  Pac.  113;  McDaniel  v.  Own- 
minga,  83  Cal.  515,  8  L.  R.  A.  575,  23  Pac 
795.  By  this  we  do  not  mean  to  say  that 
respondent  may  not  maintain  the  whole  or 
any  part  of  the  fill  constructed  in  1897.  Its 
right  with  respect  to  this  is  limited  by  the 
provision  that  it  shall  provide  suitable 
means  of  escape  for  the  waters  of  the  Bitter 
Root  river  at  its  ordinary  flood  or  high 
water,  so  that  plaintiff's  land  shall  not,  by 
reason  of  such  All,  be  compelled  to  bear  any 
greater  burden  of  such  overflows  than  it 
bore  prior  to  1897.  In  other  words,  the 
railway  company's  right  to  maintain  this 
All  is  subject  to  the  limitation  imposed  by 
the  maxim,  Sic  utere  tuo,  etc.,  as  liberally 
translated  in  our  Civil  Code,  S  4605:  "One 
must  BO  use  his  own  rights  as  not  to  in- 
fringe upon  the  rights  of  another."  Jones, 
Easements,  729 ;  Crawford  v.  Bambo,  44 
Ohio  St.  279,  7  N.  E.  429  ;  8inai  v.  Louis- 
ville, y.  O.  ds  T.  R.  Co.  71  Miss.  547,  14  So. 
87.  This  is  an  ancient  rule  of  the  common 
law, — ^not  of  the  civil  law,  as  contended  by 
counsel, — and,  in  our  opinion,  is  particu- 
larly applicable  to  this  case.  It  imposes  no 
undue  hardship  upon  the  railway  company, 
for  in  locating  it«  right  of  way  and  in 
constructiug  its  roadbed  the  company  was 
bound  to  take  notice  of  the  known  habits  of 
the  Bitter  Root  river,  and  to  build  with 
reference  to  them.  If  the  view  contended 
for  by  respondent  be  acoepted,^the  imilwaj 
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compuiy  would  be  at  liberty  to  fill  up  the 
Temaining  trestle  west  of  the  bridge,  and 
would  only  be  compelled  to  leave  auflScient 
room  under  its  bridge  to  aoeomniodate  the 
wat«8  of  the  river  itself  as  defined  by  its 
banks. 

While  the  positiot  taken* by  the  trial 
court  and  by  counsel  for  respondent  finds 
support  in  the  decisi<His  of  the  highest 


courts  of  many  of  the  states,  we  think  the 
rule  herein  announced  the  better  cme,  and 
sustained  the  decided  weight  of  au- 
thority. 

Th«  judgment  is  reversed  and  the  oatue  it 
reTHonded. 

Bnustlr*  C!h.  J.,  and  milinni,  J.,  con- 
cur. 


XEBKASKA  SUPREME  COURT. 


John  TODD,  Appt., 

V. 

COUNTV  OF  YOHK  et  al. 

(  N«b  ) 

*1.  An  owner  has  the  rlarlit  to  protect 
hia  land  from  •mrtaee  water,  and.  In  the 
interest  of  good  husbandry,  to  drain  lagoons 
or  basins  thereon  of  a  temporary  character 
by  flisebarglng  sadi  surface  waters  by  means 
of  arttCclat  channels  Into  a  natural  surface- 
water  dralD  on  hie  own  property,  and  through 
Kuch  drain  or  ctaaunel  on  and  over  the  land 
of  SDOtber,  provided  such  person  acts  In  a 
ressonable  and  careful  manner  and  witboat 
negligence;  and  the  Injory,  If  any,  resulting 
therefrom  to  such  lower  proprietor  by  reason 
of  the  increased  flowage  In  the  natural  sur- 
face-water drain,  will  be  accounted  damnum 
abaque  iufuria.  For  negligence  In  the  manner 
of  ftccompMshlng  tbe  improvement,  such  own- 
er is  responsible  and  accountable  to  tliose  In- 
jured by  Ills  negligent  sets. 

a.  Ar  owner'*  rlcht  to  dlaekarse  mmr- 
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faa«  water  fr«m  bin  premlnes  «oca 
■ot  mtead  BO  far  as  to  permit  blm  to 

collect  it  in  a  volume,  and  by  meass  of  an 
artificial  channel  discharge  It  upon  another's 
land,  contrary  to  the  natural  course  of  drain- 
age, to  the  latter's  damage  and  detriment. 

(June  80,  1004.) 

APPEAL  by  plaintiff  frimi  a  judgment  of 
the  District  Court  fw  York  County  in 
favor  of  defendants  in  an  actitm  brought  to 
enjoin  the  casting  of  surface  water  onto 
plaintiff's  premises,  A^rmed. 

The  &cts  are  stated  in  the  opinion. 
ileeers.  Mooker  *  W>ar»  for  appellant: 
The  owner  of  land  cannot,  by  means  of 
ditches  or  artificial  drains,  oast  surface 
viTiter  in  a  body  upon  the  land  of  another; 
and,  if  attempted  to  be  done,  injunction  is 
the  proper  remedy. 

Dame  v.  Londgreen,  8  Xeb.  43  ;  Fremont, 
E.  &  M.  Valley  B.  Co.  v.  Uarley,  26  Neb. 
138,  13  Am.  St.  Rep.  488.  40  >i.  W.  948; 


NOTK. — The  confusl(Ki  of  thought  which  the 
attempted  Incorporation,  by  Chief  Justice  Beas- 
ley  of  New  Jersey,  ot  tbe  common-enemy  rule 
applicable  to  tbe  sea  into  the  rule  governing  the 
rV>ts  and  dnties  as  to  sorfSce  water  has  caused 
!■  well  liluBtrated  In  tbe  above  case.  By  tbe  rule 
of  Uie  civil  and  common  law  there  Is  a  right  to 
have  surface  water  flow  along  the  natural  drain 
ways,  and  this  flow  may  be  hastened  for  the 
improvement  ot  any  parcel  of  private  property. 
3  Farnham,  Waters,  li  889  et  BCq.  By  tbe 
common-enemy  rule  of  Chief  Justice  Beasley, 
there  Is  no  right  whatever  with  respect  to  the 
flow  of  BurFace  water,  but  anyone  can  fight  such 
water  as  best  serves  his  convenience.  This 
rule  is  merely  theoretical,  and  has  never  been 
adopted  to  its  full  extent,  even  in  tbe  state 
of  Its  origin.  But  its  su^estlon  has  seriously 
affected  the  clearness  of  tbe  thought  of  both 
courts  and  counsel  upon  the  general  sublect  of 
sorface  water.  In  the  above  case  plaintiff,  In- 
stead of  applying  the  common-enemy  mle  by 
filling  the  draw  which  carried  the  water  onto 
his  land,  contended  for  a  modification  of  the 
rule  which  would  prevent  tbe  casting  of  the 
water  onto  his  property.  Defendant,  Instead  of 
contending  for  tbe  c(Huon-law  rule,  which  per- 
mits the  hastening  of  water  along  natural  drain 
ways,  attempted  to  place  bis  rl^t  on  the  com- 
mon-eoemy  theory,  which  would  permit  him  to 
flgbt  the  water  off  his  property  at  the  expense 
of  his  neighbor.  And  the  court,  while  dls* 
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tinctly  stating  that  the  common-enemy  rule  is 
the  rule  lu  that  state,  applies  the  diametrically 
opposite  rule  of  tbe  civil  and  common  law,  and 
permits  tbe  hastening  of  the  flow  along  the 
natural  drain  way.  The  common-enemy  doc- 
trine has  no  place  In  the  law  with  reference  to 
surface  water,  nod  the  decisions  of  the  courts 
can  never  become  clear  and  satisfactory  until 
tbe  idea  that  surface  wster  is  a  common  enemy 
has  been  abandoned,  and  the  courts  return  to 
the  principles  of  tbe  civil  and  common  law, 
which  recognize  the  right  to  the  preservation 
and  Improvement  of  the  natural  drain  ways. 

As  to  rights  and  liabilities  In  respect  of  sur- 
face waters  generally,  see.  In  this  series,  Oray 
V.  UcWilllams,  21  !<.  R.  A.  5S8.  and  nofe;  Wll- 
lltts  V,  Chicago.  B.  ft  K.  C.  B.  Co.  21  L.  R.  A. 
808 ;  St.  I'aul  ft  D.  R.  Co.  v.  Dulnth,  23  L.  R, 
A.  88 ;  Edwards  t.  Charlotte,  C.  A  A.  R.  Co. 
22  L.  R.  A.  246 ;  Sheehan  v.  Flynn,  26  L.  R.  A. 
eS2 ;  Albany  v.  Sltcea,  26  L.  R.  A.  653 ;  Jacob- 
son  V.  Van  Boening,  32  L.  R.  A.  220 :  Church- 
Ill  V.  Beethe,  35  L.  R.  A.  442 ;  Fremont, 
&  M.  Valley  H.  Co.  v.  Harlln.  36  L.  R.  A.  417; 
Jordan  v.  Benwood,  36  L.  R.  A.  519 ;  North 
Point  Consol.  Irrlg.  Co.  v.  Utah  ft  S.  L.  Canal 
Co.  40  L.  B-  A.  851 ;  Garland  v.  Aurin,  48  U 
R.  A.  862 ;  Brandenberg  v.  Zeigler.  T..  R.  A. 
414:  HcAskill  V.  Hancock,  56  L.  R.  A.  738; 
Chicago,  K.  I.  ft  P.  R.  Co.  v.  8baw.  56  L.  R.  A. 
341;  and  Franklin  v.  Dnrgee,  58  L.  R.  A.  112. 
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Lincoln  Street  R.  Co.  v,  Adains,  41  Neb. 
737,  60  N.  W.  83;  Bunderson  v.  Burlington 
&  M.  Hiver  R.  Co.  43  Neb.  545,  ftl  N.  W. 
721;  Jacobson  V.  Van  Boeiung,  48  Neb.  80, 
32  L.  R.  A.  229,  68  Am.  St.  Rep.  684,  66  N. 
W.  093;  Andrews  v.  Steele  City,  2  Herdman 
(Xeb.)  676,  89  N.  W.  739;  Pettigrew  v. 
Evansville,  25  Wis.  223,  3  Am.  Rep.  50; 
Bradcnberg  v.  Zeigler,  62  S.  C.  18,  55  L.  R. 
A.  414,  89  Am.  St.  Rep.  887,  39  S.  E.  790; 
lAvingaton  v.  McDonald,  21  Iowa,  160,  89 
Am.  Dec.  5((3 ;  "Hoyea  v.  Coeselman,  29 
Wash.  635,  92  Am.  St.  Rep.  937,  70  Pac. 
61;  6  Am.  &  Eng.  Enc  Law,  p.  16,  note  2; 
24  Am.  &  Eng.  Enc.  Law,  p.  928,  note  2; 
Gould,  Waters,  §§  271,  571,  636. 

The  owner  of  land  has  no  right,  even  by 
ordinary  husbandry,  to  divert  the  natural 
flowage  of  surface  water  so  as  to  collect  and 
precipitate  it  on  his  neighbor's  property. 

Finkbindci-  v.  Ernst,  126  Mich.  595,  85  N. 
W.  1127;  Breen  v.  Hyde,  130  Mich.  1,  89  N. 
W.  732;  Yerex  v.  Eineder,  86  Mich.  24,  24 
Am.  St.  Rep.  113,  48  N.  W.  875;  lAvingaton 
V.  McDonald,  21  Iowa,  160,  89  Am.  Dec. 
583;  Hchwler  v.  Albrecht,  98  Wis.  241,  67 
Am.  St,  Rep.  804,  73  N.  W.  990;  Chapel  v. 
Smith,  80  Mich.  100,  45  N.  W.  69;  Jacobson 
V.  Van  Boening,  48  Neb.  80,  32  L.  R.  A.  229, 
5S  Am.  St.  Rep.  684,  66  N.  W.  993. 

That  the  water  is  drained  Into  a  draw  on 
the  poor  farm  does  not  take  the  case  out  of 
the  general  rule. 

Palmer  v.  Waddell,  22  Kan.  352;  Oibba  v. 
WilUame,  25  Kan.  214,  37  Am.  Rep.  241; 
Pyle  V.  Richards,  17  Neb.  180,  22  N.  W. 
370;  Morrissey  v.  Chicago,  B.  &  Q.  R.  Co. 
38  Neb.  40ft,  56"  N.  W.  946,  57  N.  W.  522; 
Uoyt  V.  Hudson,  27  Wis.  656,  9  Am,  Rep. 
473;  Lessard  v.  Stram,  62  Wis.  112,  51  Am. 
Rep.  715,  22  N.  W.  284;  Gould,  Waters.  S8 
41,  264;  24  Am.  ft  Eng.  Enc.  Law,  pp.  897- 
900;  Pettigrexc  v.  Evansville,  25  Wis.  223,  3 
Am.  Rep.  50;  Hoyt  v.  Hudson,  27  Wis.  656, 
9  Am.  Rep.  473;  Gregory  v.  Bush,  64  Mich. 
37,  B  Am.  St.  Rep.  797,  31  N.  W.  90. 

Draws,  swales,  raWnes,  hollows,  depres- 
sions, and  passageways  for  surface  water, 
like  the  one  in  the  case  at  bar,  are  not  wa- 
ter courses. 

Barkley  v.  Wilcox,  86  N.  Y.  140,  40  Am. 
Rep.  519;  Chicapu,  K.  <t  W.  R,  Co.  v.  Mor- 
rofP,  42  Kan.  339,  22  Pac.  413;  Kansas  City 
d  E.  R.  Co.  V.  Riley,  33  Kan.  374,  6  Pac. 
681;  Rolnnson  v.  Shanks,  118  Ind.  125,  20 
N.  K.  713;  \Vc\s  v.  Madistm,  75  Ind.  257,  39 
Am.  Rep.  135;  Eulrieh  v.  Richter,  37  Wis. 
228:  Hill  t.  Citicinnatif  W.  (£  Jtf.  R.  Co.  109 
Ind.  fill,  10  N.  E.  410;  Rice  v.  Evansville, 
108  Ind.  7,  58  Am.  Rep.  22,  0  N.  E.  130; 
Gregory  v.  Bush,  M  Mich.  37,  8  Am.  St. 
Rep.  797,  31  N.  W.  90;  Hoyt  v.  Hudson,  27 
Wis.  6.56.  0  Am.  Rep.  473;  Butler  v.  Peak, 
16  Ohio  St  335,  88  Am.  Dec.  4o2 ;  Young  T. 
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Highipay  Comra.  134  111.  569,  25  N.  E.  689; 
Boichsby  V.  Speer,  31  N.  J.  L.  354,  86  Am. 
Dec.  216;  heasard  v.  Stram,  62  Wis.  112,  51 
Am.  Rep.  715,  22  N.  W.  284;  Sanguwetti  v. 
Pock,  136  Cftl.  466,  89  Am.  St.  Rep.  169,  69 
P^c.  9S;  Gibbs  V.  Williams,  25  Kan.  214,  37 
Am.  Rep.  24T;  Pyle  v.  Richards,  17  Neb. 
ISO,  22  N.  W.  370. 

The  ditch  on  thu  poor  farm  drains  into 
the  draw  water  whidi  never  would  find  it* 
way  there. 

Davis  V.  Londgreen,  8  Neb.  43;  Butler  v. 
Peck,  16  Ohio  St.  335,  88  Am.  Dec.  452; 
Lambert  v.  Alcorn,  144  111.  313,  21  L,  R,  A. 
611,  33  N.  E.  53;  Yottng  v.  Highway  Comra. 
134  111.  500,  23  N.  E.  689;  Dayton  v.  Drain- 
age Comra.  128  111.  271,  21  N.  E.  198;  An- 
derson V.  Henderson,  124  111.  164,  16  N.  E. 
232;  Hughen  v.  Anderson,  68  Ala.  280,  44 
Am.  Rep.  147;  Kauffman  v.  Oriesemer,  26 
Pk.  407,  67  Am.  Dec.  437;  Templeton  v. 
Vvshloe,  72  Ind.  134,  37  Am.  Rep.  160;  8ta- 
ton  V.  Norfolk  £  C.  R.  Co.  Ill  N.  C.  278,  17 
L.  R.  A.  838,  16  S.  E.  181;  Orabtree  v.  Bak- 
er, 75  Ala.  91,  51  Am.  Rep.  424;  Gregory  t. 
Bvsh,  64  Mich.  37,  8  Am.  St.  Rep.  797,  31 
N.  W.  90;  Miller  v.  iMubach,  47  Pa.  154,  86 
Am.  Dec.  521. 

The  natural  capacity  of  fhe  draw  has 
been  exceeded. 

Plattsmovth  Water  Co.  v.  Smith,  57  Neb. 
579,  78  N.  W\  275;  Tillotaon  v.  Smith,  32 
N.  H.  90,  64  Am.  Dec.  355;  Gerrish  V.  Nmo 
J/arfefct  Mfg.  Co.  30  N.  H.  478;  Thompson 
V.  Cf  acker,  9  Pick.  59;  Chapman  v.  Thamet 
Mfg.  Co.  13  Conn,  269,  33  Am,  Dec.  401; 
Tioonan  v.  Albany,  79  N.  Y.  470,  36  Am. 
Rep.  540;  Gould,  Waters.  §§  218a,  274. 

By  the  connnon  law  surface  water  is  a 
common  enemy  which  each  proprietor  may 
fight  off  or  control  as  he  will.  This  general 
rule,  however,  is  limited.  The  "common- 
enemy"  doctrine  does  not  extend  so  far  as  to 
permit  one  landowner  to  cast  surface  water 
in  u  body  upon  his  neighbor;  and,  if  he  does 
no,  he  is  liable  for  the  injury  sustained. 

Davis  V.  Londgrcen,  8  Neb.  43;  Fremont, 
E.  <C  M.  Valley  R.  Co.  v.  Marley,  25  Neb. 
138,  13  Am.  »t.  Rep.  482,  40  N.  W.  948; 
Lincoln  Street  R.  Co.  v.  Adams,  41  Neb. 
737,  60  N.  W.  83;  Bunderson  v.  Burlington 
d  M.  River  R.  Co.  43  Neb.  545,  61  N.  W. 
721 :  Jacobson  v.  Van  Boening,  48  Neb.  80, 
32  L.  R.  A.  229,  58  Am.  St.  Rep.  684,  66 
N.  W.  993;  Andrews  v.  Steele  City,  2  Herd- 
man  (Neb.)  076,  89  N.  W.  739;  Pettigrme 
V.  Evanspille,  25  Wis,  223,  3  Am.  Rep.  60; 
Schuster  v.  Albrecht,  98  Wis.  241,  67  Am. 
St.  Kep.  804,  73  N.  W.  990;  Ratkke  v.  Gard- 
ner, 134  Mass.  14;  Livingston  t.  McDomM, 
21  lown,  160,  80  Am.  Dec  063;  Patoka 
Tirp.  V.  Hopkins,  131  Ind^  142,  81  Am.  St 
Rep.  417,  30  N.  E.  896;  FinkUnOer  t. 
Ernst,  126  Mich.  566,  86  N.  W^1127;  Ksnw 
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T.  Eined«r,  86  Mich.  25,  24  Am.  St.  Hep. 
113,  48  N.  W.  87S;  Orvgory  v.  Bush,  64 
Mich.  37»  8  Am.  St  Bep.  787.  31  N.  W.  94; 
Barklejt  t.  WtloM^  86  N.  Y.  140,  40  Am. 
&ep.  61S;  Butler  v.  Peck,  16  Ohio  St.  335, 
88  Am.  Dec.  452;  OibbB  t.  WUUatna,  25 
Kan.  214,  37  Am.  Rep.  241;  DelahouMaye 
V.  Jvdice,  13  La.  Ami.  587,  71  Am.  Dec. 
S21;  CforloiKl  v.  Awin,  103  Tenn.  565,  48 
U  R.  A.  8U2,  70  Am.  St  Rep.  609,  53  S.  W. 
940;  Koyea  v.  Vosselman,  29  Wash.  635,  92 
Am.  St  Rep.  937,  70  Fae.  61 ;  Brandenberg 
T.  Zeipler,  62  8.  C.  18,  56  L.  R.  A.  414,  89 
Am.  St.  Rep.  887,  39  S.  E.  790;  West  Or- 
ange Tiep.  T.  Field,  37  N.  J.  Eq.  600,  45 
Am.  Rep.  670;  Chorman  t.  Queen  Ann^s  R. 
Co.  3  Pemi.  (Del.)  407,  64  Atl.  687;  6  Am. 
&.  Kng.  £nc.  Law,  p.  16,  liote  2;  24  Am.  & 
Eng.  Knc.  Law,  p.  928,  note  2 ;  Gould,  Wa- 
ters, II  271,  630,  571;  Boroheeniva  v.  Chi- 
cago, 8t.  P.  M.  d  O.  R.  Cq.  96  Wis.  448,  71 
N.  W.  884;  Martin  v.  Simpaon,  6  Allen,  102. 

It  makes  no  difference  Iww  carefully  and 
skilfully  tiie  drain  is  constructed. 

24  Am.  ft  Eng.  £ne.  Law,  p.  920,  notes; 
Jutte  V.  Hughea,  67  N.  Y.  267;  Maira  t. 
Manhattan  Real  Eatate  Aaao.  89  X.  Y.  498. 

Meaara.  Ckmrlma  F.  Steomwa  and  7.  0. 
Power*  for  appellees: 

The  county  has  a  right  to  drain  its  wet 
land  by  means  of  this  ravine  or  draw. 

Bath  T.  Zembleinan,  49  Neb.  361,  68  N. 
W.  488;  Lincoln  a  B.  H.  R.  Co.  v.  Suther- 
land, 44  Neb.  629,  62  N.  W.  869;  Anheuaer- 
Buach  Brticing  Aaao.  v.  Peteraon,  41  Neb. 
697,  60  N.  W.  373;  Gannon  T.  Hargadon,  10 
Allen,  100,  87  Am.  Dec.  625;  Ohadeayne  v. 
Robinaon,  55  Conn.  350,  3  Am.  St  Rep.  56, 
11  Atl.  602;  Cairo  d  V.  R.  Co.  v.  Btevena, 
73  Ind.  281,  38  Am.  Rep.  139;  Morrison  v. 
BuckKport  d  B.  R.  Co.  67  Me.  365;  Bangor 
V.  Lanail,  51  Me.  521;  Rawsiron  v.  Taylor, 
11  Exeh.  369;  Flagg  v.  Woreeater,  13  Gray. 
IIOI ;  Batea  v.  Bmith,  100  Mass.  181 ;  Chase 
T.  Silveratone,  62  Me.  176,  16  Am.  Rep.  419; 
Bowlaby  v.  .Grower,  31  N.  J.  L.  351,  86  Am. 
Dec  216. 

Surface  water  is  now  recognized  by  all 
Nebraska  decisions  aa  a  "common  enemy," 
to  be  fought  against  or  disposed  of  by  the 
owner  of  the  dominant  estate  as  best  he 
may;  but  no  one  has  a  right  to  interfere 
with  the  natural  flow  of  water  in  a  water 
course,  strictly  such. 

The  law  authorizes  the  drainage  of  wet 
land  of  the  character  found  on  appellee's 
farm.,  where  it  can  be  done  by  turning  the 
same  into  a  draw  or  ravine  upon  the  own- 
er's premises. 

Rath  V.  Zembleman,  49  Xeb.  361,  68  N. 
VV,  488;  Lincoln  <£  B.  H.  R.  Co.  v.  8uther- 
land,  44  Neb.  526,  62  N.  W.  859;  Jacobaon 
V.  Van  Boening,  48  Neb.  80,  32  L.  R.  A.  229, 
68  Am.  St.  Rep.  684,  66  N.  W.  093;  Church- 
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ill  V.  Beethc,  48  Neb.  87,  36  L.  R.  A.  442,  66 
X.  W.  992;  Beatrice  v.  Learjf,  45  Neb.  149, 
50  Am.  St.  Rep.  646,  63  N.  W.  370;  Peck  v. 
//errt»9fon,  100  IIL  611,  50  Am.  Bep.  627; 
Anderaon  v.  Benderaon,  124  111.  164,  16  N. 
E.  232 ;  Morriaaey  t.  Chicago,  B.  d  Q.  B.  Co. 
38  Neb.  417,  66  N.  W.  946,  57  N.  W.  522; 
Lineoln  d  B.  H.  R.  Co.  v.  Butherland,  44 
Neb.  626,  62  N.  W.  859;  Anheuaer-Buach 
Brewing  Aaao.  v.  Peteraon,  14  Neb.  904,  60 
N.  W.  373 ;  Sheehan  v.  Flt/nn,  59  Minn.  436, 
26  L.  R.  A.  632,  61  N.  W.  462;  Broton  t. 
Winona  d  S.  W.  R.  Co.  63  Minn.  259,  39 
Am.  St.  Rep.  60S,  65  N.  W.  123;  Johnaon 
V.  Chicago,  St.  P.  M.  d  O.  R.  Co.  80  Wis. 
641,  14  L.  R.  A.  495,  27  Am.  St  Rep.  76,  60 
N.  W.  771. 

Holsomb,  Ch.  J.,  delivered  the  opinion 
of  the  oourtt 

An  injunction  was  applied  for  to  restrain 
defendant  from  di^'erting  surface  water  on- 
to plaintiff's  [Mvmises,  and  from  an  order 
denying  the  applicatim  and  diamissing  the 
action  the  latter  appeals. 

The  plaintiff  and  defendant  own  adjoin- 
ing quarter  sections  of  land,  with  a  puUie 
highway  running  between.  The  plaintiff's 
land  ties  to  the  west  of  the  defendant's,  the 
county  occupying  its  land  as  a  "poor  farm." 
A  liberal  quotation  from  the  dedsion  of  the 
trial  court  will  conduce  to  a  more  intelli- 
gent understanding  of  the  case,  and  of  the 
legal  propositiona  to  be  considered.  What 
is  there  said  is  fairly  reflected  by  tiie  rec- 
ord. Says  the  trial  court:  "North  and 
west  of  Todd's  land  a  draw  has  its  source, 
which  runs  diagonally  across  the  northeast 
corner  of  his  land,  eroaaes  the  puUio  road, 
and  enters  the  land  of  the  county  well  to 
the  iiorth.8ide.  This  draw  runs  in  a  south- 
erly direction  for  more  than  60  rods  upon 
the  county  farm,  and  then  bears  to  the 
tioiitliwest  across  the  public  rood,  and  then 
runs  across  the  sou^east  comer  of  Todd's 
land,  and  from  thence  into  Beaver  creek,  4 
or  S  miles  distant  This  draw  is  the 
natural  surface  drainage  for  more  than  400 
ncres  of  land  before  it  enters  the  county 
farm.  Its  bed  is  generally  crossed  in  farm- 
ing the  land  in  and  on  either  aide  of  it 
The  cast  half  of  the  county  farm  is  low, 
and  near  its  center  is  some  luiBin  land,  upon 
wliich  the  surface  water  naturally  runn 
from  60  or  70  acres  of  surrounding  land. 
Between  this  basin  or  low  land  and  the 
draw  west  of  it,  there  is  a  rim  or  ridge 
which  would  prevent  the  water  from  find- 
ing its  way  into  the  draw.  About  twelve 
years  at^o  the  then  owner  of  the  county 
farm  dug  a  ditch  or  drain  from  this  low 
land  in  a  westerly  direction  through  the 
ridge  and  into  the  draw,  the  ditch  at  its 
deepest  point  being  "bOg^e^  b^l&O^le 
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ditch  enters  the  drav  at  a  point  about  15 
rods  Mat  of  plaintiff's  land.  The  county 
purchased  its  farm  about  three  years  since, 
and  has  opened  and  cleaned  ihe  ditch,  so 
that  the  basin  land  on  the  east  side  of  its 
farm  is  drained  into  the  draw,  and  thence 
through  plaintiff's  farm.  None  of  the 
water  in  the  basin  would  And  its  way  into 
this  draw,  but  for  the  ditch  above  men- 
tioned. In  wet  seasons  the  flow  through 
the  draw  is  appreciably  increased,  and  it 
continues  to  flow  longer  than  it  did  before 
the  opening  of  the  ditch.  Tliis  action  was 
begun  to  enjoin  the  county  and  its  officers 
fnmi  draining  its  low  land  into  the  draw. 
The  plaintiff  claims  that  his  land  has  been 
injuml  in  value  by  reaHon  of  the  construc- 
tion and  inaintemmce  of  the  ditdi.  The 
defendant  claims  that  it  has  a  lawful  right 
to  make  use  of  this  natural  surface  drain- 
age fOT  its  own  benefit.  The  facts  are 
practioUly  undisputed,  and,  in  view  of  the 
holding  of  our  supreme  court,  it  is  believed 
that  the  issue  is  wholly  one  of  law.  It  was 
neither  allq^ed  nor  pro>-ed  that  the  country 
was  negligent  in  the  oonatruetion  or  main- 
tenance of  the  ditch,  and  the  question  for 
determination  is  whether  one  may  conduct 
surface  water  into  a  ^aw  on  his  own  prem- 
ises, and  thus  increase  l^e  flow  of  the  draw 
to  the  injury  of  his  nei^bor.  Whatever 
may  be  the  rule  in  other  jurisdictions,  it  is 
well  settled  that  the  proprietor  of  lands 
may.  by  a  proper  use  and  improvement 
upon  them,  deflect  surface  waters,  and  for 
conecqueiib  damages  to  his  neighbor  he  is 
not  liable  in  tlie  absence  of  nt^ligence." 
'Hie  surface  water  sought  to  be  deflected  in 
the  manner  complained  of  does  not  consti- 
tute a  lake,  pond,  or  lago(»i  of  a  permanent 
character.  In  seosiMis  when  the  precipita- 
tion is  above  normal,  and  in  the  more  rainy 
periods  of  the  year,  wnter  collects  therein, 
and  so  remains  fur  n  period  of  time.  In  the 
drier  portions  of  the  year,  by  evaporation 
and  percolation,  the  water  passes  off,  leav- 
ing the  land  dry  as  other  portions  thereof. 
It  10,  as  we  uiidenttand  the  record,  not  de- 
nied but  that  the  niennst  resorted  to  by  the 
defendant  for  the  purpose  of  reclaiming  the 
hasin  or  Mwamp  land  on  its  premises,  and 
relieving  it  of  the  accumulation  of  surface 
water  which  would  otherwiae  collect  thern- 
on,  are  the  most  appropriate  find  best  calcu- 
lated to  Hccomplish  tbe  desired  result. 
While  tliL-re  arc  allegations  in  the  pleadings 
tending  to  raise  an  issue  as  to  whether  tlie 
natural  drainage  is  toward  the  draw,  and 
in  the  direction  of  the  course  of  the  arti- 
ficial drain,  and  whether  the  methods  adopt- 
ed are  reasonably  well  calculated  to  effectu- 
ate with  the  least  possible  injury  the  re- 
clamation of  the  swamp  or  basin  land,  yet 
the  evidence  clearlv  supports  the  inference 
66  L.  B.  A. 


that  the  improvement,  as  it  was  under- 
taken, is  the  practical,  most  natural,  and 
reasonable  plan  that  oould  be  adopted.  No 
inference  of  negligence  or  improper  adop- 
tim  and  execution  of  plana  in  reebimin|f 
the  land  sought  to  be  relieved  of  the  sur- 
face water  eolleeted  therem  can  be  drawn 
from  any  ot  the  evidence  appearing  in  the 
record.  It  is  tl>e  contention  of  eonnsel  lor 
plaintiff  that,  wholly  aside  from  any  ques- 
tion of  negligence,  it  is  an  actionable  wrong 
for  the  defendant  to  collect  in  the  artificial 
drain  constructed  by  it  the  waters  draining 
naturally  into  the  basin  or  low-lying  land 
on  its  own  premises,  and  discharge  them 
into  the  draw  running  through  its  own  land, 
and  thence  through  such  draw  on  the 
premises  of  the  plaintiff-  This,  it  la 
claimed,  is  a  wrongful  invasion  of  a  well- 
established  right.  Notwitiistanding  the 
rule  of  the  common  law  as  to  surface  water 
being  regarded  as  the  oonunon  enemy,  say 
counsel,  the  doctrine  does  not  extend  so  far 
as  to  permit  one  landowner  to  cast  snrfuB 
water  in  a  body  upon  his  neighbor;  and,  II 
he  does  ao,  he  is  liable  for  the  injury  sua- 
tained.  The  draw  or  ravine  into  whidi  the 
surface  water  from  the  basin  on  the  de- 
fendant's premises  is  drained  is  not  a  water 
course,  in  the  technical  sense  M  the  term. 
It  is,  however,  unmistakably  a  natural 
waterway  or  channel  in  which  surface 
water  is  collected  and  flows  to  its  mouth, 
and  affords  an  outlet  for  all  the  water 
naturally  draining  tlierein  from  fb»  sur- 
rounding country  into  Beaver  creek,  a 
natural  water  course,  where  it  fln^  its  way 
some  4  or  S  miles  distant.  The  draw  In 
question  is  a  natural  surface-water  Channel, 
not,  of  course,  having  a  sustained  flow,  nor 
any  permanent  source  of  supply.  It  carries 
to  the  creek  the  surface  water  after  each  re- 
curring rain  or  the  melting  <rf  snow,  and 
then  becomes  dry.  It  has  not  a  won  chan- 
nel cut  in  the  soil,  and  its  bottom  is  grown 
over  with  grass  when  not  in  cultivation.  It 
if*  one  degree  removed  from  natural  water 
courHos.  according  to  their  technical  signifi- 
oiilion.  The  defendant's  land  lies  within 
the  territory  drained  by  the  draw  in  qoea- 
titm;  that  is,  the  surface  water  falling 
thereon  naturally  finds  its  way  into  iSd» 
draw,  and  thence  into  the  stream  into  which 
the  draw  empties.  The  part  of  defendant's 
land  Mtuglit  to  be  reclaimed  has  no  natural 
outlet.  It  is  a  basin,  and  the  natural  drain- 
age is  toward  the  center  thereof.  The  basin 
acts  as  a  receptacle  for  the  surface  water 
falling  on  60  or  70  acres.  If,  however,  the 
basin  were  filled  up,  or  if  drained  of  its  ac- 
cumulated water,  the  natural  drainage 
would  be  toward  and  into  the  draw  passing 
tlirough  and  o\er  a  part  of  the  defendant's 
laud,  and  uu  and  over  the  land  of  the  plain- 
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tiff.  Good  hvBbuidiy  is  promoted  by  fcbe 
raolamation  ol  tiili  waste  land,  and  using 
it  for  tillage  purposes.  But  for  its  wet 
character,  because  of  the  eonformatimi  of 
the  Burfaoe,  the  land  would  be  as  useful 
and  valuable  as  other  fann  lands  in  the  im- 
mediate vicinity.  If  it  is  not  permissible 
to  drain  the  waters  off  and  into  Uic  draw, 
and  therein  improve  the  land  for  agrlenltu- 
ral  purposes,  then  defendant  must  permit  the 
land  to  lie  and  remain  useless,  and  the 
water  to  stand  and  remain  thereon,  except 
aa  it  may  pass  off  by  evaporation  or  per* 
oolatitm. 

Under  facts  and  circumstances  such  as 
narrated,  is  it  an  infrfngment  of  ttie  rights 
of  the  plaintiff  by  an  utiflcial  ehumel  to 
drain  the  water  fnrni  the  swamp  land  of  the 
defen^nt  into  the  draw  passing  through  its 
premises,  and  there  permit  it  to  flow  down 
and  over  the  defendant's  lands  7  In  other 
words,  by  adhering  to  the  natural  .course  of 
drainage,  may  the  surface  water  draining 
Into  the  draw  be  increased  to  the  extent 
neeessaiy  to  drain  the  66  or  70  acres  which 
would  otherwise  flow  into  the  basin  on  de- 
fendant's land,  and  there  remain?  It  may 
be  conceded  that  some  injury  results  to  the 
proprietor  of  the  lower  estate  by  reason  of 
the  increased  flow  of  surface  water  thus 
drawn  on  his  land,  and  the  direct  queHti<ai 
is  -whether  the  law  affords  him  a  remedy,  or 
vrtiether  It  is  an  injury  damnum  ab»que  in- 
juria. Surface  water  is  r^rded  as  the 
common  enemy,  which  every  proprietor  may 
fight  or  get  rid  of  as  best  he  may;  and  a 
landowner  may  expel  from  his  land  all  mere 
surface  water,  in  draining  bis  sml  for  agri- 
cultural purposes,  and  an  adjtnning  land- 
owner will  have  no  right  of  action  by  reason 
of  such  diversion.  Gould,  Waters,  {  265, 
and  authorities,  cited.  The  above  rule,  like 
all  others,  has  Its  exceptions  and  limi- 
tations. Another  rule  well  established,  and 
related  to  the  first,  is  that  a  landowner  has 
no  right  to  rid  his  land  of  surface  water  by 
collecting  it  in  an  artificial  channel  and  dis- 
charging it  upon  an  adjoining  proprietor. 
To  do  so  would  violate  elementary  princi- 
ples of  justice.  The  adjCHJiing  proprietor's 
land  ought  not  to  be  made  to  bear  a  burden 
naturally  belonging  to  the  other  estate.  But 
it  is  said  a  landowner  may  drain  his  land 
by  artificial  ditches,  and  thereby  cause  the 
water  to  pass  more  rapidly  and  with  in- 
creased volume  on  the  adjacent  land  of  the 
lower  proprietor,  if  the  ftame  water  would 
not  naturally  How  in  a  dilTerent  direction, 
and  he  uctn  with  the  proper  regard  for  his 
neighbor's  welfare.    Id.  8  271. 

From  these  rules  of  general  application, 
and  the  prior  deciftions  of  this  court  touch- 
ing the  doctrine  of  surfaco  waters,  has  the 
pluintitT  brought  himself  within  the  rule 
(Id  L.  R.  A. 


and  the  reason  of  it,  and  is  he  entitled  to  an 
order  perpetually  enjoining  the  defendant 
from  maintaining  the  artificial  diteh  con- 
structed for  the  purpose  of  reclaiming  and 
utilizing  for  agricultural  purposes  the  land 
drained  thereby?  In  Davis  v.  Londgreen,  8 
Neb.  43, — an  early  case  in  this  court, — it  is 
held  that  "the  owner  of  a  natural  pond  or 
reservoir,  wherein  the  surface  water  from 
the  surrounding  land  accumulates,  and  from 
which  it  has  no  means  of  escape  except  by 
eraporaticm  or  percolation,  cannot  lawfully, 
by  means  of  a  ditch,  discharge  such  water 
upon  the  land  of  his  neighbw,  to  his  in- 
jury." It  is  apparent  frcnn  a  reading  of 
the  opinion  in  that  case  that  what  the  court 
in  fact  decided  was  that  the  surface  water 
on  the  upper  estate  ooidd  not  be  collected  in 
an  artificial  channel,  and  thrown  on  the 
land  below,  there  to  remain,  or  to  out  a 
channel  for  itself  to  some  lower  level.  The 
principle  enunciated  may  be  considered  as 
the  accepted  common-law  rule  relating  to 
the  deflsctitm  of  surface  waters,  and  is  and 
has  been  the  doctrine  obtahiing  in  f^is  state 
since  its  fint  umouncement.  The  allegation 
in  the  petition  in  that  case,  on  wbidi  the 
right  to  relief  was  predicated,  as  disclosed 
by  the  opinion,  was  that  the  water  drained 
through  the  artifiddl  channel  spreads  over 
and  iuto  several  acres  of  cultivated  land, 
and  renders  the  same  not  cnltivaUe  and 
unfit  fca-  use,  that  it  had  begun  to  cut  a 
water  course,  and  that  the  natural  result 
from  such  ditdi  "is  to  cause  all  tho  water 
accumulating  in  said  pond  after  each  rain 
and  in  the  spring  season  to  flow  over,  into, 
and  across  tlie  said  land  of  plaintiff,  there- 
by- rendering  the  same  wholly  unfit  for 
tallage,  and  to  cut  said  water  course,  across 
plaintifTs  land  of  greater  depth  and  width 
each  time  said  pond  is  drained."  The 
Londgreen  Ca»e  was  followed  in  Fremont, 
E.  d  .V.  Valley  R.  Co.  t.  Marlejf,  2S  Xeb. 
138,  13  Am.  St.  Sep.  482,  40  N.  W.  948.  It 
is  there  again  held  that  a  party  has  no 
right  to  collect  surface  waters  in  a  ditch, 
and  permit  them  to  fiow  cm  the  land  of  an- 
other, without  the  hitter's  consent.  Gregory 
V.  Bueh,  64  Mich.  37,  8  Am.  St.  Sep-  797,  31 
y.  W.  94,  was  in  the  case  last  referred  to 
cited  and  quoted  from  approvingly,  where- 
in it  is  said  by  the  supreme  court  of  Michi- 
gan; "One  has  a  right  to  ditch  and  drain 
and  dispose  oi  the  surface  water  upon  his 
land  as  he  sees  fit,  but  he  is  not  authorized 
to  injure  by  so  doing  the  heritage  of  his 
neighbor.  He  cannot  collect  and  concen- 
trate fiuch  waters  and  pour  them  through 
an  artificial  ditch  in  unusual  quantities 
ui>on  his  adjacent  proprietor."  In  the 
latter  cn9<>  decided  by  thin  court,  as  in  the 
former,  the  question  for  consideration  was 
the  throwing  of  unusual  quantities^f  sui- 
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lace  water,  by  means  of  ailiflcial  dmnnela, 
on  the  lower  pn^rietor's  land,  where  it 
rested  or  found  its  way  gradually  to  swie 
lower  level.  In  neither  of  these  two  cases 
\ras  tlie  question  liere  presented  omsidered 
or  decided.  The  right  to  the  use  of  a 
natural  surface  water  way  or  channel  in 
parrying  oiT  surface  water,  or  to  increase  its 
llowage  by  the  drainage  through  artificial 
channels  or  ponds  and  lagoons,  of  a  tempo- 
rary character,  did  not  enter  into  the  con- 
sideration of  either  case;  and  in  each  it 
WHS  rery  properly  decided  that  the  lower 
proprietor  should  be  protected  frran  an  in- 
vasicm.  of  a  substantial  right  by  throwing 
unnecessarily,  and  in  unusual  quantities, 
accumulated  surface  waters  on  the  lower 
land  to  its  damage  and  detriment.  The  act 
complained  of,  and  the  wrong  relieved 
against,  was  the  burdening  of  the  lower 
estate,  and  where  the  relief  of  one  could  be 
accomplished  oaly  by  the  imposition  of  a 
like  burden  on  tlie  other.  Where  there  are 
two  estates  otherwise  equally  favorably 
situated  by  nature,  and  one  is  burdened  by 
an  accumulation  of  surface  water  in  a  pond 
or  lake,  it  is  difficult  to  conceive  of  any 
sound  principle  of  justice  which  would  per- 
mit the  estate  so  burdened  to  be  relieved  by 
collecting  in  an  artificial  ditch  such  sur- 
plus waters,  and  casting  them  upon  the  land 
of  the  lower  proprietor,  to  his  damage  and 
detriment.  Eat-h  prc^rietor  takes  the 
land  as  nature  has  foi-med  it,  and  one  ou^t 
not  to  improve  his  estate  solely  at  the  ex- 
pense  of  bis  more  fortunate  neighbor. 

In  the  case  at  bar,  strictly  speaking,  the 
defendant  does  not  ct^lect  the  accumulated 
surface  water,-  and  by  means  of  artificinl 
channels  cast  it  on  the  land  of  the  lower 
proprietor.  What  it  does,  in  fact,  is  to 
drain  the  basin  on  its  own  land  by  an  arti- 
ficial channel  into  a  draw  or  natural  water- 
way for  surface  water  passing  over  its  land, 
where  the  water  flows  accwding  to  the  nat- 
ural course  of  drainage  over  the  lands  of 
tlie  lower  proprietor;  thereby  increasing  the 
flow  of  the  surface-water  channel  to  the  ex- 
tent of  surface  drainage  (m  03  or  70  acres 
of  land.  It  is  argued  that  the  natural 
course  of  drainage  is  toward  the  center  of 
the  basin  on  defendant's  land,  and  there- 
fore it  cannot  be  said  that  the  artificial 
dminage  only  expedites  the  flow  of  surface 
water  which  would  otherwise  find  its  way 
into  the  draw  and  onto  plaintiff's  land. 
What,  in  fact,  is  done,  any  counsel,  is  to 
divert  into  a  new  channel,  and  in  a  difTerent 
direpiion,  oontrnry  to  the  natural  course  of 
drninnge,  the  surfnce  wnttrs  collected  in 
snoh  basin,  and  that  such  drainage  of  sur- 
face waters  is  opposed  to  all  the  rules  gov- 
erning the  control  nnd  deflection  of  surface 
waters.  We  do  not  regard  the  argument  as 
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wholly  sound.  Of  course,  the  drainage  ia 
towards  the  center  of  the  basin.  This,  how- 
ever, may  be  said  of  thousands  of  depres- 
sions  in  the  surface  of  land  in  any  apetnted 
territory  drained  in  one  general  direction, 
and  into  a  certain  surfaoe- water  drain.  Yet 
one  would  not  serioudy  argue  that  such  de- 
pressions could  not  be  filled  or  drained  by 
ditches,  and  yet  the  waters  therefrom  would 
continue  to  flow  according  to  the  natural 
course  of  drainage.  The  territory  immedi- 
ately surrounding  the  basin,  except  as  modi- 
fied by  the  basia  itself,  drains  into  the  draw 
passing  over  plaintifl''s  land.  The  draw  is 
the  natural  outlet  for  the  surface  water 
fulling  in  that  territory,  and  is  the  natural 
outlet  for  the  basin  and  the  land  drained 
Into  it,  if  it  is  to  have  any  outlet  at  all. 
Treating  tiie  basin  and  the  land  drained 
into  it  as  an  independent  watershed,  then 
counsel's  position  is  right;  but,  viewing  the 
land,  OS  we  think  should  be  done,  as  having 
a  natural  drainage  into  stmie  permanent 
lake  or  other  similar  body  of  water,  or  into 
a  r^ular  water  course  by  means  of  surfaoe- 
water  channels,  the  territory  in  question 
properly  and  naturally  drains  into  ^e  draw 
spoken  of,  and  thence  into  Beaver  creek,  a 
natural  water  course. 

In  Bath  V.  Zembleman,  49  Neb.  351,  08  N. 
W.  488,— a  case  decided  in  1806,  and  upon 
a  record  presenting  an  almost  i^ntleal 
state  of  facts  as  in  the  case,  at  bar, — after 
reviewing  the  prior  decisicms,  it  is  by  the 
court  held:  "In  an  action  for  danu^ges  al- 
leged to  have  been  caused  the  drains^ 
of  surface  water  from  a  pond  on  defendant's 
land  into  a  draw  by  which  said  water  was 
conducted  to  and  across  Uie  land  of  plain* 
tiff,  an  admission  by  plaintiff  Uiat  the  draw 
was  a  natural  waterway,  and  had,  ainoe  his 
ownership  of  the  land  claimed  to  have  been 
damaged,  been  such  a  waterway,  and  that 
the  water  generally  from  that  portSon  of 
the  country  had  flowed  through  this  ravine, 
precluded  the  possibility  of  a  recovery  of 
damages  for  the  destruction  of  the  grass  in 
the  bed  of  such  draw  on  Ida  premises,  caused 
by  the  additional  flowage  resulting  from  the 
aforesaid  drainage."  Ryan,  C,  writing  the 
opinion  of  the  court,  says:  "On  the  trial 
it  was  admitted  by  tlie  plaintiff',  in  open 
court,  that  the  draw  through  which  the 
water  flowed  from  the  defendant's  land  to 
and  across  plaintifl^s  was  a  natural  water- 
way running  from  Clay  county,  and  that  it 
hud  been  such  ever  since  plaintiff  had  oc- 
cupied his  premises,  and  that  the  waters 
from  that  country  were  drained  through 
this  ravine  or  draw,  and  ran  down  through 
plaintiff's  land.  In  view  of  the  holdings  of 
this  court,  since  the  trial  of  this  case,  an- 
nounced in  Anhcuaer-Buach  Breieing  Atao. 
V.  Petereon,  41  Neb.  807,  60,N.  Wv373i  Mor- 
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rieaey  v.  Chicayo,  B.  d  Q.  R.  Co.  38  Neb. 
406,  50  N.  W.  940,  57  N.  W.  522;  Lincoln  d 
B.  y.  R.  Co.  V.  Sutherland,  44  Neb.  526,  02 
X.  W.  869;  Beati-ice  v.  Leary,  45  Neb.  149, 
50  Am.  St.  Rep.  548,  03  N.  W.  370;  and 
Jacobaon  v.  Van  Boening,  48  Neb.  80,  32  L. 
R.  A.  229,  58  Am.  St.  Rep.  684,  66  N.  W. 
933,  the  plaintiff  in  no  event  could  have  re- 
covered damages  in  the  face  of  bis  admis- 
flions  as  to  the  tlowage,  and  tbe  character  of 
the  waterway  which  it  followed."  The 
principles  imderlyinff  the  decision  in  the 
case  cited  and  in  the  one  at  bar  are  almost, 
if  not  quite,  the  same.  In  fact,  the  two 
cases  cannot  well  be  distinguished.  If  the 
injury  to  the  hay  in  the  draw  because  of  the 
drainage  therein  of  surface  water  by  means 
of  ditchef)  afforded  no  ground  of  recovery, 
then  the  increased  Aowage  in  the  case  at  bar 
by  reascHi  of  the  drainage  of  the  basin  can- 
not justify  an  injunction  against  its  further 
continuance.  We  can  hardly  escape  the 
conclusion  that  the  Rath-Zembleman  Case 
must  necessarily  govern  us  in  the  disposi- 
tion of  the  one  at  bar,  unless  it  may  be  said 
that  the  case  ought  not  to  be  followed.  The 
decision  is  based  expressly  upcm  the  au- 
thority of  the  prior  holdings  in  this  juris- 
diction. An  examination  of  these  several 
decisions  warrants  the  conclusion  that  in 
this  jurisdiction  the  rule  is  that  the  drain- 
of  mere  surface  water,  collected  from 
rains  and  melting  snows  in  lagoons  or 
basins,  when  done  without  negligence  and 
for  the  purpose  of  reclaiming  what  would 
otherwise  be  waste  land,  in  the  interest  of 
good  husbandry,  by  an  artificial  channel, 
and  according  to  tlie  natural  course  of 
drainage,  may  be  accomplished  by  diverting 
such  waters  into  a  natural  surface  water- 
way or  channel  on  the  owner's  land,  where 
it  finds  an  outlet  in  a  stream  or  natural 
water  course,  and  that  the  injury,  if  any, 
resulting  to  a  lower  landed  proprietor,  over 
whose  land  it  flows,  is  incidental  only,  and 
for  which  no  damage  will  accrue,  nor  relief 
be  awarded  by  enjoining  a  continuance  of 
the  drainage  of  such  surface  water  by  the 
method  resorted  to  for  that  purpose. 

Tbe  authorities  cited  in  the  opioion  of 
the  case  last  referred  to  fairly  support  the 
pn^msition  stated  in  the  syllabus.  Morria- 
aey  t.  Ohieago.  B.  d  Q.  R.  Co.  38  Neb.  406, 
56  N.  W.  946,  57  N.  W.  522,  was  a  case  in- 
volving the  right  to  deflect  sarfaoe  water  in 
the  construction  of  a  railroad  embankment; 
and  it  is  held,  following  the  common-law 
rnle,  tliat  where  such  an  embankment  is  not 
negligently  constructed,  and  it  deflects  or 
throws  back  surface  water  from  its  natural 
course,  the  railroad  company  is  not  liable  in 
damages  to  the  proprietor  of  neighboring 
lands  thereby  Incidentally  overflowed  and 
injarcd.  A  large  number  of  authorities 
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are  reviewed  in  the  opinion.  Among  others, 
Gannon  v.  Uaryadon,  10  Allen,  106,  87  Am. 
Dec.  &25.  In  that  case  it  is  said:  "The  ob- 
struction of  surface  water,  or  an  alteration 
in  the  flow  Xtl  it,  affords  no  cause  of  action 
in  behalf  of  a  person  who  may  suffer  loss  or 
detriment  therefrom  against  one  who  does 
no  act  inconsistent  with  the  due  exercise  of 
dominion  over  his  own  soil.  ...  A 
party  may  improve  any  portion  of  his  land, 
although  he  may  thereby  cause  the  surface 
water  flowing  thereon,  whenoesoever  it  may 
coinc,  to  pass  off  in  a  different  direction 
and  in  larger  quantities  than  previously.  If 
such  an  act  causes  damages  to  adjacent 
land,  it  is  damnum  absque  injuria."  An- 
heuser-Buach  Brewing  Aaao.  v.  Peterson,  41 
Xeb.  897,  60  N.  W.  373,  announces  the 
principle  just  alluded  to,  in  the  flfth  para- 
graph of  the  syllabus,  wherein  it  is  stated: 
"Every  proprietor  may  lawfully  improve  his 
property  by  doing  what  is  reasonably  neces- 
sary for  that  purpose,  and,  unless  guilty 
of  some  act  of  negligence  in  the  manner  of 
its  execution,  will  not  be  answerable  to  an 
adjoining  proprietor,  although  he  may 
thereby  cause  the  surface  water  to  flow  onto 
thd  premises  of  the  latter  to  his  damage," 
The  next  paragraph  declares:  "But  if,  in 
the  execution  of  such  enterprise,  he  is 
guilty  of  negligence  which  is  the  natural 
and  proximate  cause  of  injury  to  his  nei^- 
bor,  he  is  accountable  therefor."  lAnooln  d 
B.  II.  R.  Co.  V.  SutherJand,  44  Neb.  526,  62 
N.  \V.  859,  reiterates  that  tbe  doctrine  of 
this  court  is  the  rule  of  the  common  law 
that  surface  water  is  a  common  enemy,  and 
that  an  ou'ner  may  defend  his  premises 
against  it  by  dike  or  embankment,  and,  if 
damages  result  to  adjacent  proprietors  by 
reason  of  such  defense,  he  is  not  liable 
therefor.  It  is  said,  however.  The  rule  ib 
subject  to  the  further  rule  that  a  proprietor 
must  so  use  his  own  property  as  not  to  un- 
necessarily and  negligently  injure  his  neigh- 
l)or.  In  that  case  a  railroad  company  was 
held  legally  responsible  and  liable  for  con- 
structing its  roadbed  and  embankment  over 
»  draw,  where  surface  water  produced  by 
rains  and  melting  snow  were  wont  to  run 
from  the  surrounding  territory,  and  thence 
into  the  Platte  river,  without  making  pro- 
visions for  a  culvert  or  opening  through  the 
embankment  over  such  draw  for  the  escape 
of  waters  flowing  naturally  therein.  The 
same  principle  was  again  enunciated  and 
adhered  to  in  Beati-ioe  v.  Leary,  45  Neb. 
140,  oO  Am.  St.  Bep.  646,  63  N.  W.  370, 
wliere  the  act  of  negligence  for  which  a  re- 
covery was  allowed  consisted  in  the  obstruc- 
tion of  a  draw  through  which  Rowed  sur- 
face water,  resulting  in  the  overflowing  of 
the  land  of  an  adjacent  proprietor.  In 
Javobaon  v.  Fan  Boening,  48  NeU^  80,  32  L. 
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R.  A.  228,  58  Am.  St.  Rep.  684,  66  N.  W. 
9!>3,  the  former  decisions  of  thia  court  were 
exliaustively  reviewed,  and  were  declared  to 
be  liarmoniouB,  and  to  rest  up<Mi  the  princi- 
ples announced  in  the  syllabus  in  that  case. 
It  appears  from  the  opinion  that  an  injunc- 
iioa  against  diverting  surface  wuters  col- 
iected  in  ponds  and  lagoons  on  an  upper 
proprietor,  and  throwing  them  on  lower 
landH,  WQH  granted,  and  made  perpetual, 
but  solely  on  the  ground  that  the  plan 
adopted  for  the  diversion  of  such  waters  was 
not  the  moat  reasonable  and  practicable 
method  of  reclaiming  the  land  sought  to  be 
relieved  from  such  surplus  waters,  and  that 
such  plan  unnecessarily  burdened  the  plain- 
titf'B  land  in  that  action  with  an  increased 
flow  of  surface  water,  by  reason  of  the  cm* 
fjlruction  of  the  artificial  channels  or  ditches 
constructed  for  such  purpose.  In  the  c^in- 
ion  it  is  said:  "The  damage  alleged  is  that, 
whereaa  the  natural  drainage  from  the 
lagoons  iq  soutJieast,  these  ditches  divert  it 
to  the  north,  and  thenee  along  the  highway 
to  the  draw;  discharging  a  lai^  body  of 
wHter  thereby  across  plaintiff's  land,  cutting 
trenches,  and  covering  the  land  with  ac- 
cretions. It  also  appears  that,  by  the  con- 
struction of  a  ditch  much  shorter  than  the 
one  now  niaintained,  the  defendant  might 
discharge  the  water  from  the  lagoons  into 
this  same  draw  upon  his  own  land."  Again, 
it  is  said  by  the  author  of  the  opini(»i,  after 
discussing  other  matters :  "With  these  pre- 
liminary matters  cleared  away,  the  question 
remains  whetlier  the  plaintiff  was  entitled 
to  relief  against  the  defendant  for  discharg- 
ing surface  water  through  a  ditch,  in  a 
volume,  upon  plaintiff's  land,  contrary  to 
thv  natural  course  of  drainage,  and  the 
proof  showing  that  as  effective  and  as  con- 
venient a  method  of  discharging  water 
might  have  been  availed  of  without  dis- 
charging it  on  the  highway  or  on  plaintiff's 
land."  See  also  Churchill  v.  Beethe,  48 
Neb.  87,  35  L.  R.  A.  442,  66  N.  VV.  &02,  and 
Oilmore  v.  Arvtstrong,  48  Neb.  92,  66  N.  W. 
998.  The  supreme  court  of  Illinois  (Peck 
V.  Herrington,  109  111.  611,  50  Am.  Rep. 
627)  holds  to  the  doctrine  that  "the  owner 
of  land  upon  which  there  is  a  p<»id  in  which 
ia  collected  the  surface  water  only  from 
rains  and  melting  snow,  when  good  husband- 
ry so  requires,  may  drain  the  same  by  an 
artilicial  drain  constructed  upon  bis  own 
land,  whereby  Its  water  is  thrown  into  the 
same  outlet  or  natural  drain  it  was  ac- 
customed to  take  before,  when  the  pond  was 
full,  notwithstanding  Uie  flow  of  the  water 
over  a  servient  tract  of  land  may  thereby  be 
increased."  The  same  court,  in  Anderson  v. 
Henderson,  124  111.  164,  16N.E.232,  again 
announces  the  same  doctrine,  and  holds  to 
the  rule  t^at  the  drainage  of  surface  water 
6ii  L.  R.  A. 


by  ditches  and  drains  into  the  natural  and 
usual  channels  which  nature  has  provided, 
even  if  the  quantity  of  water  thrown  upon 
the  next  adjoining  landowner  is  thereby  in- 
creased, does  not  give  rise  to  a  cause  of  ac- 
tion. Hughes  v.  Inderson,  68  Ala.  280,  44 
Am.  Rep.  147,  declares  the  rule  to  be  that 
"the  owner  of  lands  has  a  right  to  drain 
them  by  artificial  ditches,  although  thereto 
the  water  is  precipitated  more  rapidly  and 
in  greater  volume  on  the  lands  of  an  ad- 
jacent proprietor  below,  provided  he  does 
not  thereby  cause  water  to  flow  on  the  lands 
of  such  adjacent  proprietor,  which,  in 
the  absence  of  the  ditches,  would  have 
flowed  in  a  different  direction,  and 
provided  he  acts  with  a  prudent  re- 
gard for  the  welfare  of  his  neigh- 
bor." In  Sheehan  v.  Flynn,  59  Minn.  436, 
26  L.  R.  A.  632,  61  N.  W.  462,  it  is  declared 
in  the  first  paragraph  of  Hie  syllabus  that 
"the  old  common-law  rule  that  surface  water 
is  a  oonHiion  enemy,  which  each  owner  may 
get  rid  of  as  best  he  can,  is  in  force  in  this 
state,  except  that  it  is  modified  by  the  rule 
that  he  must  so  use  his  own  as  not  unneces- 
sarily or  unreasonably  to  injure  his  neigh- 
bor. Under  this  rule,  it  is  the  duty  of  the 
owner  draining  his  own  land  to  deposit  the 
surface  water  in  some  natural  drain,  if  one 
is  reasonably  accessible;  and  he  is  entitled 
to  deposit  the  same  in  such  natural  drain, 
though  it  be  theraoy  conveyed  upon  the 
land  of  his  neighbor,  if  he  does  not  thereby 
unreasonably  injure  him."  The  doetrine 
thus  announced  is.  In  Uie  main,  the  huoa 
as  held  to  in  this  jurisdiction. 

The  common-law  rule  as  to  the  control 
and  dispoeititm  of  surface  water  is  in  force 
in  this  state.  In  fighting  the  common 
enemy,  however,  tlie  rights  of  other  landed 
proprietors  are  to  be  regarded.  The  upper 
proprietor  may  not  act  in  a  negligent  man- 
ner. He  may  by  artificial  channels  drain 
mere  surface  waters  accumulated  in  ponds, 
lagoons,  or  basins,  and  throw  them  fn 
greater  quantities  into  a  natural  surface- 
water  channel  or  draw,  and  onto  an  adjoin- 
ing estate,  even  though  the  flow  in  audi 
natural  drain  is  thereby  increased  on  and 
over  the  lower  estate.  He  cannot  divert 
the  water  in  a  different  direction,  but  must 
conduct  it  according  to  the  natural  course 
of  drainage;  and,  when  such  is  done,  then 
is  no  legal  wrong  c<Hnmitted. 

The  following  principles  are,  we  think, 
fairly  deducible  fnnn  the' authorities  cited: 
(1)  An  owner  has  ^e  undoubted  right  to 
protect  his  land  from  mere  surface  water, 
and,  in  the  interest  of  good  husbandry,  to 
drain  lagoons  or  basins  thereon  of  a  tem- 
porary character  by  discharging  such  sur- 
face waters,  by  nieans  of  artifldiil  channels, 
into  a  natural  surfaee-wateF>  drain,  jud 
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through  such  drain  or  chfumel  on  and  over 
the  land  of  another,  provided  such  person 
acts  in  a  reasonable  and  careful  manner 
and  without  n^Iigence^  and  the  injury,  if 
anT,  resulting  therefrom  to  such  lower  pro- 
prietor by  reason  <rf  the  increased  flowage 
in  the  natural  surface-water  drain,  will  be 
accounted  damnum  absque  injuria.  For 
n^igenoe  -in  the  manner  of  accranplishing 
the  improvement,  racfa  owner  i»  reBponaible 
and  accountable  to  those  injured  by  his 
negligent  aete.  (2)  An  owner's  tight  to 
disehaige  surface  water  from  his  premises 
does  not  extend  so  far  as  to  permit  him  to 


collect  it  in  a  volume,  and,  by  meana  oi  an 
artificial  channel,  discharge  it  upon  an- 
other's land,  contrary  to  the  natural  course 
of  drainage,  to  the  tatter's  damage  and 
detriment. 

The  conclusion  reached  by  the  district 
court,  as  evidenced  by  its  judgment,  is  sup- 
ported by  the  prior  decisimis  of  this  court, 
and  is  in  harmtmy  with  the  general  princi- 
ples governing  the  control  of  surface 
waters;  and  tlie  same,  therefore,  shfwld  be, 
tuid  accordingly  is,  affirmed. 

Petition  for  rehiring  denied. 
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PHEKIX    INSITRANCE    COMPANY  OF 
BROOKLYN,  Plff.  in  Err., 

V. 

WiUiam  KERR. 
(129  Fed.  728.) 

*1.  Wlkere,  at  the  close  of  a  trial  to  a 
Jnry,  eaek  partr  reqarata  a  peremp- 
tory Inatrnctlon  In  biB  favor,  and  tbe 
coart  graots  one  of  tbe  requestB,  tbat  rul- 
ing constitutes  a  general  finding  for  the  suc- 
cessful party  by  the  court,  and  tbe  only  ques- 
tions It  presents  In  an  appellate  court  are. 
Was  the  finding  without  substantial  evidence 
to  sapport  It?  and.  Was  there  error  In  tbe 
court's  declaration  or  application  of  tbe  law  ? 

X.  The  Interest  ot  a  parchuer  of  prop- 
erty, whicb  be  liM  naavaltftedly 
offreed  to  bay,  and  which  the  former  own- 
er has  absolately  contracted  to  sell  .to  him 
Qptm  definite  terms,  Is  the  sole  and  uncondi- 
tional ownership  within  tbe  true  meaDing  of 
the  ordinary  clause  upon  that  subject  In 
insurance  policies,  because  tbe  vendor  may 
compel  tbe  vendee  to  pay  for  the  property 
and  to  suffer  any  loss  that  oeenrs. 

S.  The  Inteveat  of  mm  owacr  of  property 
vrhieh  another  holds  nnder  his  option 
to  porchase,  which  la  Irrevocable  by  the 
owner,  but  which  tbe  holder  oi,  the  option  has 
not  bound  himself  to  accept,  and  which  he  is 
free  to  abandon,  Is  the  sole  and  uncondi- 
tional ownership  of  the  property  within  the 
proper  Interpretation  of  the  elanse  upon  that 
subject  in  Insurance  policies,  because  the  own- 
er cannot  compel  the  holder  of  tbe  option  to 
take  the  property  or  suffer  tbe  loss. 

4.  A  distinct  denial  by  an  Insnrance 
eompany  of  liability  ander  a  polley 
after  the  loss,  and  within  the  time  pre- 
scribed for  the  proofs,  upon  the  gronnd  that 

■Hesdnotes  by  Bahrobn,  Cfrcnlt  Judge. 

NOTK. — For  other  cases  In  this  series  as  to 
condition  In  Insni-ance  policy  as  to  sole  and  un- 
conditional  ownership  of  property,  see  Hamil- 
ton V.  Dwelling  House  Ins.  Co.  22  L.  R.  A.  527  ; 
Syndicate  Ins.  Co.  v.  Bohn,  27  U  R.  A.  614 ; 
Dumas  T.  Northwestern  Nat.  Ina.  Co.  40  L. 
R.  A.  S68 ;  fiontbem  las.  Co.  v.  Estes,  62  L.  R. 
66  L.  R.  A. 


there  was  no  contract  ot  Insurance,  is  a 
waiver  of  proob  of  loss,  becanse  in  such  a 
case  the  proofs  do  not  tend -to  Induce  the 
company  to  pay  tbe  loss,  and  they  are  futile. 

(March  28,  1904.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Nebraska 
to  revievr  a  judgment  in  favor  of  plaintiff  in 
an  action  brouglit  to  enforce  payment  of  tho 
amount  alleged  to  be  due  on  a  policy  of  fire 
iiiaurance.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
Argued    before    Sanborn,    Thayer,  and 
Hook,  Circuit  Judges, 

aieasrs.  H.  C.  Brome  and  A.  H.  B«r- 
nett,  for  plaintiff  in  error: 

An  insurant  agent  representing  several 
companie»4,  with  authority  to  issue  and  can- 
cel policies,  may,  in  a  proper  case,  also  act 
as  the  agent  of  the  in»ured  in  waiving  no- 
tice of  cancelation  and  in  accepting  a  deliv- 
ery of  a  new  policy  when  substituted  for 
the  one  canceled. 

Hamm  Realty  Co.  v.  A'eic  Hampshire  F. 
Ins.  Co.  80  Minn.  139,  83  N.  W.  41;  Dibble 
V.  l^orthem  Aaaur.  Co.  70  Mich.  I,  14  Am. 
St.  Rep.  470,  37  N.  W.  704;  Buick  v.  Me- 
chanics' Ins.  Co.  103  Mich.  75,  61  N.  W. 
337;  Stone  v.  Franklin  F.  Ins.  Co.  105  N.  Y. 
543,  12  N.  E.  45;  Arnfcld  v.  Guardian 
AsBur.  Co.  172  Pa.  605,  34  Atl.  580. 

Kerr's  "interest"  was  not  that  of  "uncon- 
ditional and  sole  ownership,"  but,  to  the 
contrary,  the  fact  is,  and  the  court  should 
have  determined,  that  Kerr  was  not  the 
on-ner  of  the  elevator  at  all. 
Heryford  r.  Dat^,  102  U.  8.  23S.  26  U 

A.  91C ;  and  Btelnmeyer  v.  Stelomeyer,  59  L. 

H.  A.  310. 

As  to  waiver  of  proofs  of  loss  by  denial  of 
liability,  see  also  German  Ins.  Co.  v.  Queck,  6 

I.  .  R.  A.  83G ;  Faust  v.  American  F.  Ins.  Co. 
30  U  R.  A.  783 ;  and  Hicks  British  America 
Assur.  Co.  48  L.  H.  A.  424. 
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ed.  IflO;  Imperial  F.  Ins.  Co.  v.  Dunham, 
in  Pa.  4«0,  2  Am.  St.  Rep.  686,  12  Atl. 
(i68;  Carey  v.  Allemania  F.  Ins.  Oo.  171 
Pa.  204,  33  Atl.  185;  Manhattan  F.  Ins. 
Co.  V.  Weill,  28  Gratt.  380,  26  Am.  Rep. 
364;  Joliannea  v.  Standard  Fire  Offlce,  70 
Wis.  1B6,  5  Am.  St.  Rep.  169,  35  N.  W.  298; 
Davis  V.  Pioneer  Furniture  Co.  102  Wis. 
S94,  78  N.  W.  r)96;  Pennsylvania  F.  Ins.  Co. 
V.  Hughes,  47  C.  C.  A.  459,  108  Fed.  497; 
Milioaukee  Mechanics'  Ins.  Oo.  v.  Rhea,  60 
C.  C.  A.  103,  123  Fed.  9. 

'Die  vendor  or  pledgee,  having  no  interest 
in  the  premises  save  a  lien  for  unpaid  pur- 
chase money,  or  the  holder  of  the  naked, 
\ef;&l  title  as  security  for  the  payment  of  a 
loan,  is  not  the  unconditional  and  sole  own- 
er, and  cannot  enforce  an  insurance  con- 
tract like  the  one  in  the  ca«e  at  bar. 

Octtclman  v.  Commercial  Union  Asaur. 
Co.  97  Wis.  237,  72  N.  W.  627 ;  Waller  v. 
Northern  Assur.  Co.  10  Fed.  232;  Hamilton 
V.  Dwelling  House  Ins.  Co,  98  Mich.  636,  22 
L.  R.  A.  527,  57  N.  W.  735. 

There  is  no  presumption  of  authority  to 
act  or  the  right  to  waive. 

Harrison  v.  Hartford  F.  Ins.  Co.  59  Fed. 
732;  Smith  V.  Niagara  F.  Ins.  Co.  60  Vt. 
682,  1  L.  R.  A.  216,  6  Am.  St.  Rep.  144,  15 
Atl.  363;  Knudson  v.  Hekla  F.  Ins.  Co.  75 
Wis.  108,  43  N.  W.  954;  Moulin  v.  Hekla  F. 
Ins.  Co.  36  Minn.  433,  31  N.  W.  859. 

Defendant  may  plead  as  many  defenses  as 
he  may  have  so  long  as  they  are  consistent. 

AIoKinster  v.  Hitchcock,  19  Neb.  105,  26 
N.  \V.  70.T ;  Omaha  F.  Ins.  Co.  v.  Dierks,  43 
Neb.  475,  61  N.  W.  740;  Home  F.  Ins.  Co.  v. 
Hammang  Bros.  44  Neb.  666,  62  N.  W.  883; 
DwKlhng  House  Ins.  Co.  v.  Bretoster,  43 
3Jcb.  .t36,  01  N.  W.  746;  Rochester  Loan  d 
Bkg.  Co.  V.  JAherty  Ins.  Co.  44  Neb.  543,  48 
Am.  St.  Rep.  745,  62  N.  W.  877;  Home  F. 
Ins.  Co.  V.  FaUon,  45  Neb.  554,  63  N.  W. 
8()0;  Omaha  F.  Ins.  Co.  V.  Hildebrand,  54 
Xeb.  308,  74  N.  W.  589;  Cobb  v.  Insurance 
Co.  of  N.  A.  11  Kan.  93;  Home  F.  Ins.  Co. 
V.  Decker,  55  Neb.  346,  76  N.  W.  841 ;  State 
Ins.  Co.  V.  School  Diat.  No.  19,  06  Kan.  77, 
il  Poc.  272;  DezeU  v.  Fidelity  d  0.  Co.  176 
Wo.  253,  75  S.  W.  1102. 

Messrs.  John  M.  Bagan,  C.  O. 
Wrickt,  and  Jokm  F.  Stont,  lor  defend- 
ant in  error: 

The  contract  in  question  in  this  case  is 
to  be  construed  according  to  Nebraska  law, 
and  the  case  of  McClelland  t.  Seroggin,  35 
Neb.  536,  53  N.  W.  469,  settles  the  matter, 
holding,  in  substance,  that  MeCann  was  n 
mere  bailee  without  title. 

harkness  t.  Russell,  118  U.  S.  663,  30  L. 
ed.  285,  7  Sup.  Ct.  Rep.  51 ;  Cole  v.  Berry, 
42  N.  J.  L.  308,  36  Am.  Rep.  511;  Chamber- 
lain V.  Smith,  44  Pa.  431 ;  Rose  t.  Story,  I 
Pa.  St  ISO,  44  Am.  Dec.  121;  Haak  t.  lAn- 
06  L.  R.  A. 


dennan,  64  Pa.  499,  3  Am.  Rep.  612;  Mar- 
tin v.  Mathiot,  14  Serg.  &  R.  214,  16  Am. 
Dec.  491 ;  Heryford  v.  Davis,  102  U.  S.  236, 
26  L.  ed.  160. 

The  object  of  these  and  similar  ooaditiooa 
is  to  make  sure  that  the  person  seeking 
insurance  is  the  real  and  substantial  owner 
of  tlie  property  or  interest  in  it,  whidi 
he  intends  to  obtain  insurance,  and  thereby 
to  prevent  wagering  p<dieieB  and  fraudoleiit 
losses. 

Lewis  T.  yew  Kngland  F.  Ins,  Oo.  80  Fed. 
490. 

Plaintiff  was  the  real  owner. 

Manchester  F.  Assur.  Co.  v.  Abrams,  32  C. 
C.  A.  426,  61  U.  S.  App.  276,  89  Fed.  932; 
Hanover  F.  Ins.  Co.  v.  Bohn,  48  Neb.  748, 
58  Am.  St.  Rep.  719,  67  N.  W.  774;  PAjfo- 
delphia  Tool  Co.  v.  British  American  Assur. 
Co.  132  Pa.  230,  19  Am.  St.  Rep.  596,  19 
Atl.  77;  Miotke  v.  Miltcaukee  Meohanie^ 
Ins.  Go.  113  Mich.  166,  71  N.  Y.  463;  Yost 
V.  HcKee,  179  Pa.  381,  57  Am.  St.  Rep.  604, 
36  Atl.  317;  Lycoming  F.  Ins.  Co.  v.  Jade- 
son,  83  Hi.  302,  25  Am.  Rep.  386;  Hall  T. 
Niagara  F.  Itis.  Co.  93  Mich.  184,  18  L.  R. 
A.  135,  32  Am.  St.  Rep.  497,  63  N.  W.  727; 
Oennan  Ins.  £  Sav.  Inst.  v.  Kline,  44  Neb. 

395,  62  N.  W.  857 ;  Burson  V.  Fire  Asao.  136 
Pa.  267,  20  Am.  St.  Rep.  919,  20  Atl.  401, 

Where  the  insured  has  an  insurable  inter- 
est in  the  property,  the  insurer  accepts  and 
retains  the  premium,  and  a  loss  occurs,  then 
the  insurer  cannot  escape  liability  for  such 
loHS  beca\ise  of  the  fact  that  the  insured  at 
the  date  of  the  policy  was  not  invested  with 
an  absolute  and  an  unencumbered  title  to 
the  insured  property. 

Slobodiaky  y.  Phenia  Ins.  Co.  53  Neb.  816, 
74  N.  W.  270;  Pltenim  Ins.  Co.  v.  Fuller,  S3 
Neb.  811,  40  L.  R.  A.  408,  68  Am.  St.  Rep. 
637,  74  N.  W.  269. 

The  right  of  an  insurance  company  to 
notice  of  loss  is  a  right  which  Uie  com- 
pany may  waive;  and  when  the  insurer  de- 
nies all  liability  for  the  loss,  and  refuses 
to  pay  the  same,  and  bases  such  denial  and 
refusal  upoa  grounds  other  than  the  failure 
of  the  insured  to  give  notice  of  the  loss,  sudi 
denial  and  refusal  avoid  the  neoessity  ol 
such  notice. 

OmaJia  F.  Ins.  Go.  v.  Dierks,  43  Neb.  473, 
61  N.  W.  740;  Phenix  Ins.  Co.  v.  Bachelder, 
32  Nob.  490,  29  Am.  St.  Rep.  443,  49  N.  W. 
217;  Knickerbooker  L.  Ins.  Co.  v.  Pendleton, 
112  t'.  S.  096,  28  L.  ed.  866,  5  Sup.  Ct.  Rep. 
314;  Insurance  Co.  of  N.  A.  v.  Johnson,  17 
C.  C.  A.  416,  37  U.  S.  App.  413,  70  Fed. 
79d;  Rogers  v.  ^tna  Ins.  Oo.  35  C.  C.  A. 

396,  95  Fed.  107;  Bennett  v.  Agr^ltwraX 
Init.  Co.  106  N.  Y.  243,  12  N.  K.  609; 
Niagara  Ins.  Co.  v.  Lee,  73  Tex.  641,  11  S. 
W.  1024 ;  &erma»  F.  Ins.  Oo.  v.  OiMofc,  ISO 
111.  345,  6  L.  R.  A.  835,  23  N^.  112;  Coa^ 
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fnercial  Union  Aaaur.  Co.  v.  Scammon,  126 
III.  304,  9  Am.  St.  Rep.  607,  18  N.  E.  562; 
Commeroiat  Vnion  Aaaur.  Go.  v.  State,  113 
Intl.  331,  15  X.  K.  518. 

Wlitire  offer  of  proof  of  loss  would  be  a 
vain  act,  proof  of  loss  is  deemed  waived. 

Kenton  Ins.  Co.  v.  Wiggington,  89  Ky. 
330,  7  L.  IX.  A.  81,  12  S.  W.  668;  Fisher  v. 
CfroKfnt  Ins.  Co.  33  Fed.  544;  Bopd  v.  Ce- 
dar Jtapidv  Ins.  Co.  70  Iowa,  325,  30  N.  W. 
585;  Leban<rti  Mut.  Ins.  Co.  v.  Erb,  112  I'a. 
149,  4  Atl.  8;  Tayloe  v.  Merchants'  F.  Ins. 
Co.  9  How.  300,  13  L.  ed.  187 ;  Knickerbock- 
er L.  Ins.  Co.  V.  Pendleton,  112  U.  S.  696, 
28  L.  ed.  866,  5  Sup.  Ct.  Rep.  314;  Ohio  d 
M.  It.  Co.  V.  McCarthy,  96  U.  S.  258,  24  L. 
ed.  603;  Columbia  Ins.  Co.  v.  Laicrence,  2 
Pet.  25,  7  L.  ed.  333;  tk'oriherh  Aasur.  Go. 
T.  Grand  View  Bldg.  Aaso.  183  U.  8.  308, 
46  L.  ed.  21»,  22  Sup.  Ct.  Rep.  133. 

Buboni,  Circait  Judge,  delivered  the 
opinion  of  the  court: 

This  IB  an  aclion  on  a  policy  of  insurance 
against  fire  for  damages  caused  by  the  bum- 
in;  of  an  elevator.  The  complaint  was  in 
the  usual  form.  The  answer  was  that  the 
poIic\'  had  I>cen  canceled  before  the  fire,  that 
the  insured  Avas  not  the  sole  and  uncondi- 
tional owner  of  the  property,  and  that  no 
proofs  of  toss  had  been  made.  The  plaintiff 
replied  that  the  company  had  denied  its 
liiibility  on  tlie  ground  that  there  was  no 
contract  of  insurance,  and  had  thereby 
waived  the  proofs  of  loss.  The  ease  was 
tried  to  a  jury.  At  the  close  of  the  trial 
the  pininiiir  requested  the  court  to  give  an 
instruction  to  tlie  dTet-t  that  the  jury  should 
return  a  verdict  in  his  favor,  the  defendant 
asked  the  court  to  charge  the  jury  to  find 
a  verdict  for  the  iufturance  company,  and 
Hie  court  told  the  jury  to  return  a  verdict 
for  the  plaintiff.  This  instruction  is  the 
alleged  error  in  this  case. 

Where  each  of  the  parties  to  a  trial  by 
jury  requests  the  court  to  charge  them  to 
return  a  verdict  in  his  favor,  he  waives  his 
right  to  any  finding  or  trial  of  the  issues 
by  the  jury,  and  consents  that  the  court: 
shall  find  the  fiicts  and  declare  the  law.  An 
acceptance  of  these  waivers  and  a  peremp- 
tory instruction  by  the  court  in  ^vor  of 
eitlier  jiarty  constitutes  a  general  finding  by 
the  court  of  every  material  issue  of  fact  and 
of  law  in  favor  of  the  suocessful  party.  The 
ease  is  then  in  the  same  situation  in  which 
it  would  have  been  if  both  parties  had  filed 
a  written  waiver  of  a  jury,  and  it  had  been 
tried  by  the  court.  Each  par^'  is  estopped 
by  his  request  from  revien'ing  every  issue  of 
fact  upon  which  there  is  any  substantial 
conflict  in  the  evidence,  and  t^ie  oily  ques- 
tions which  the  instnietion  presents  to  an 
appellate  court  are.  Was  the  court's  find- 
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ing  of  facta  without  subi^tantial  evidence  to 
sustain  itf  ami,  Was  there  error  in  its  dec- 
laration or  application  of  the  law?  United 
Iftates  V.  Bishop,  60  C.  C.  A.  123,  125  Fed. 
181,  183:  Botcen  v.  Chase,  98  U.  S.  254,  264, 
25  L.  ed.  47.  50;  Beuttell  v.  Magone,  157 
U.  S.  154,  157,  39  L.  ed.  054,  655,  15  Sup. 
Ct.  Rep.  566;  The  City  of  Neio  York,  147 
U.  S.  72,  77,  37  L.  ed.  84,  87,  13  Sup.  Ct. 
Rt'p.  211;  Laing  v.  Rigncy,  160  U.  S.  531, 
40  L.  ed.  525,  16  Sup.  Ct.  Rep.  360;  King  v. 
Niiiit/i,  54  L.  R.  A.  708,  49  C.  C.  A.  46,  48, 
110  Fed.  95,  97;  The  Franda  Wright,  105 
U.  S.  381,  26  L.  ed.  1100;  Merwin  v.  Mo- 
gone,  17  C.  C.  A.  301,  363,  35  U.  S.  App. 
741,  70  Fed.  770,  777;  Chryatxe  v.  Foater, 
»  C.  ^\  A.  tm,  26  U.  S.  App.  67,  61  Fed. 
551;  Stanford  v.  McOill,  6  N.  D.  536,  38  L. 
R.  A.  760,  72  N.  W.  938,  952;  Mayer  v. 
Dean,  115  X.  Y.  556,  5  L.  R.  A,  540,  22  N. 
K.  2ltl ;  Provoat  v.  McRncroe,  102  N.  Y.  650, 
5  \.  E.  795. 

The  first  question  for  consideration, 
tiierefore,  is.  Was  there  any  substantial  evi- 
dence in  support  of  the  finding  of  the  court 
below  that  the  policy  in  suit  was  not  can- 
celed or  eiirrendered?  There  was  evidence 
that  the  plaintiff  was  the  owner,  and  that 
Uundberg  Jli  McCann  were  the  lessees  of,  and 
the  holders  of  an  option  to  purchase,  the 
elevator,  which  was  the  subject  of  this  liti- 
gation, under  u  contract  to  keep  it  insured 
for  the  benefit  of  the  plaintiff.  McCann  had 
paid  the  premium — S80 — upon  the  policy  in 
suit,  and  had  caused  Rohrer,  the  recording 
agent  of  the  defendant,  to  issue  and  deliver 
it  to  the  plaintiff  in  November,  1900.  The 
policy,  by  its  terms,  promised  indemnity 
against  loss  by  the  burning  of  the  elevator 
for  the  term  of  one  year.  On  December  S, 
1900,  Rohrer  received  an  order  from  Chicago 
to  cancel  the  policy.  On  December  12,  1900, 
after  some  conversation  with  McCann  and 
with  Coryell,  tlie  state  agent  of  the  de- 
fendant for  the  state  of  Nebraska,  he  wrote, 
countersigned,  and  placed  in  his  safe  a  pol- 
icy of  the  Milwaukee  Mechanics'  Insurance 
Company,  which  by  its  terms  insured  Kerr 
against  Joas  by  fire  on  this  elevator.  He 
debited  the  Milwaukee  company  and  cred- 
ited the  Phenix  Company  with  the  980  pre- 
mium upon  his  account  bo<^s,  and  wrote 
the  word  "Canceled"  across  his  register  of 
the  Phenix  policy.  He  wrote  the  Milwaukee 
policy  and  took  the  action  which  has  been 
described  for  the  purpose  of  substituting 
that  policy  for  the  polity  of  the  defendant 
upon  which  tliis  actiiMi  is  founded.  While 
matters  were  in  this  situation,  and  on  De- 
cember 16,  1900,  the  elevator  burned.  On 
the  next  day  Rohrer  ^vent  to  the  plaintiff, 
Kerr,  who  still  held  the  Phenix  policy,  told 
him  what  he  had  done,  and  that.  In  view 
ot  the  entries  upon  his  book^,  he  rather 
Digitized  by  VjOOg  IC 


thought  that  the  Alilwaukee  company  was 
liable  for  the  loss.  Thereupcm  Kerr  deliv- 
ered the  Phenix  policy  to  Ilohrer,  and  took 
from  him  the  Milwaukee  policy.  Rohrer 
testified  that  Mr.  Ragan,  the  attorney  of 
the  plaintiff,  subsequently  told  him  that  he 
might  deliver  the  Phenix  policy  to  the  state 
agent,  Coryell,  and  they  would  make  no 
claim  under  it.  But  Mr.  Ragan  denied  that 
he  ever  made  any  such  statements.  Kerr 
brought  an  action  for  his  loss  against  the 
Milwaukee  Mechanics'  Company  upon  the 
policy  which  he  had  taken  in  exchange  for 
the  Phenix  policy  after  the  fire,  and  failed 
to  recover.  The  judgment  in  that  case  was 
brought  to  this  court,  and  was  affirmed. 
Kerr  v.  ifilwaukee  Mechanics'  Ina.  Go.  54 
C.  C.  A.  C16,  117  Fed-  442.  The  evidence 
which  conditions  the  question  whether  or 
not  the  Phenix  policy  was  canceled  before 
the  loss  in  tliis  case  does  not  dtfTer  materi- 
ally from  that  which  waa  produced  and  is 
set  forth  more  at  length  in  the  case  a^inst 
tlie  Milwaukee  company.  In  that  case  we 
held  that  Rohrer  had  no  authority  from 
Kerr  to  consent  to  the  cancelation  of  the 
Phenix  policy,  and  that,  as  that  policy  pro- 
vided that  it  could  be  canceled  by  the  com- 
pany only  by  a  return  of  the  unearned  pre- 
mium after  a  notice  of  five  days,  and  no  no- 
tice had  been  given  to  Kerr,  who  held  the 
policy,  and  no  premium  had  been  returned 
before  the  fire,  the  policy  of  the  Phenix  com- 
pany waa  valid  and  that  of  the  Milwaukee 
company  was  void  when  the  loss  occurred. 
Xoihing  has  been  prefient«d  in  this  case  to 
lead  us  to  reverse  or  modify  that  conclu- 
sion, and  we  adhere  to  it.  When,  therefore, 
Rohrer  went  to  Kerr  with  the  Milwaukee 
policy  the  morning  after  the  fire,  that  pol- 
icy was  useless  and  valueless  and  Kerr  had 
a  valid  claim  against  the  Phenix  company 
for  about  $3,500  on  account  of  the  Iobs  ot 
his  elevator.  The  surrender  by  Kerr  of  the 
Phenix  policy  and  his  acceptance  of  the 
Milwaukee  policy  in  lieu  of  it  neither  re- 
leased, avoided,  nor  afi'ected  this  claim,  be- 
cause the  exchange  was  not  made  or  in- 
tended for  that  purpose  and  there  was  no 
consideration  for  it.  The  finding  of  the 
court  below,  therefore,  that  the  Phenix 
policy  was  not  canceled  before  the  loss,  and 
that  the  plaintiff's  claim  under  it  was  not 
avoided  or  released  thereafter,  was  not  with 
out  substantial  and  suificient  evidence  to 
sustain  it,  and  it  is  affirmed. 

Was  the  interest  of  the  plaintiff,  Kerr 
in  the  elevator  other  than  the  unconditional 
and  sole  ownershipT  llie  evidence  was  that 
Kerr  bought,  paid  $0,000  for,  and  took  the 
title  to  the  elevator.  Thereupon  he  made  a 
written  agreement  with  Rundberg  &.  McCann 
to  the  effect  that  they  should  have  the  pos- 
session and  use  of  the  property  for  n 
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monthly  rental  of  $100  and  for  the  payment 
of  the  premium  on  the  insurance;  that  thcgr 
should  be  at  liberty  to  pay  more  than  $100 
per  month  if  they  saw  fit;  that,  if  they 
failed  to  pay  as  much  as  that  amount  for 
two  successive  months,  the  contract  should 
cease,  and  Kerr  should  retain  the  moneys 
he  had  received,  but  that,  if  they  should 
continue  to  make  the  payments  until  they 
aliould  aggregate  $6,000  and  interest  at  10 
per  cent  per  annum,  Kerr  would  convey  the 
elevator  to  them.  When  the  loss  occurred, 
Rundberg  &.  McCann  were  not  in  default. 
They  had  paid  about  $1,200  under  this  con- 
tract,  and  they  were  in  the  possession  of 
the  property.  It  is  contended  that  thia 
transaction  constituted  a  loan  of  $6,000  by 
Kerr  to  Ruhdberg  &  McCann,  and  that  tiw 
conveyance  by  the  original  vendor  to  Kerr 
was  in  fact  a  mortgage  to  secure  the  pay- 
ment of  this  loan.  But  while  there  is  testi- 
mony to  the  effect  that  Kerr  bought  the  ele- 
vator  for  Rundberg  &  McCann  with  the  un- 
doubted expectation  that  they  would  use  it, 
and  with  the  hope  that  they  would  purdiaae 
it.  the  entire  evidence  taken  together,  and 
especially  the  written  agreements  between 
the  various  parties,  which  must,  in  the  end» 
control,  do  not  sustain  the  position  that 
this  was  a  loan.  Rundberg  &  McCann  never 
agreed  to  repay  the  $6,000  to  Kerr,  mx  did 
thoy  ever  contract  to  buy  and  pay  for  the 
property.  It  is  improbable  that  Kerr  loaned 
$(1,000  to  them  witliout  taking  any  promise 
or  obligation  for  the  repayment  of  this 
amount  of  money.  The  written  agreement 
between  them  negatives  this  idea.  It  is  not 
nn  agreement  of  purchase  and  sale.  It  is 
an  option  contract, — an  agreement  to  give 
Rundberg  4  McCann  the  option  to  purchase 
the  elevator  aa  long  as  they  failed  to  make 
default  for  two  successive  months  in  the 
payment  of  the  monthly  rentals.  It  is  a 
imilateral  contract,  because  Rundberg  &  Mc- 
Cann did  not  bind  themselves  to  purchase 
the  property,  or  to  pay  the  rentals  for  any 
specified  time.  When  they  made  their  first 
payment  under  the  agreement,  the  option 
ujidoubtedly  became  irrevocable  by  Kerr,  be- 
cause he  had  accepted  a  consideration  for 
it,  and  it  continued  in  that  condition  until 
the  fire  because  Rundberg  &  McCann  con- 
tinued to  make  the  specified  payments.  But 
Rundberg  &  McCann  made  no  irrevocable 
contract.  They  never  agreed  to  accept  the 
option  or  to  purchase  the  proper^,  and 
tliey  were  at  liberty  to  renoimce  the  one 
Find  to  abandon  the  other  at  any  time.  Was 
Kerr  the  sole  and  imconditional  owner  of 
the  elevator  in  this  state  of  the  case?  "Oie 
object  of  the  provision  in  policies  of  insur- 
ance that  they  shall  be  void  if  the  interest 
of  the  assured  in  the  property  is  not  the 
sole  and  unctMiditional  ownership  of  it  ii 
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to  prevent  gambling  contracts,  and  to  pro- 
tect the  companies  against  the  claims  of 
those  who  have  no  insurable  interest  in  th(! 
property  injured  or  destroyed.  The  pur- 
chaser of  the  property,  who  is  in  the  posses- 
sitHi  of  it  under  a  contract  whereby  the 
lonner  owner  agrees  to  sell  and  the  buyer 
absolutely  binds  himself  to  purchase  and  to 
pay  an  agreed  price  for  the  property,  is  al- 
most universally  held  to  be  the  uncondi- 
tional owner  of  it  under  the  clause  under 
consideration,  because  the  loss  from  anj- 
injury  or  destruction  of  the  property  falli 
uptm  him.  If  the  owner  has  agreed  to  sell 
and  the  vendee  has  agreed  to  buy  on  definite 
ternu,  the  purchaser  is  the  sole  and  uncon- 
ditional owner  of  the  property  within  thr 
true  meaning  of  the  clause  upon  this  sub- 
ject in  insurance  pcdicies,  because  the  vendor 
can  compel  the  purchaser  to  pay  for  the 
property  notwithstanding  its  injury  or  de- 
struction, and  hence  to  suffer  the  loss  ooear 
sioned  thereby.  Mihcuukee  Meehanict^  Ins. 
Co.  V.  Bliea,  UO  C.  C.  A.  103,  128  Fed.  0,  11 ; 
13  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  178, 
179,  and  cases  cited;  Hough  v.  City  F.  Ifu. 
Co.  29  Conn.  10,  76  Am.  Dec  581 ;  Bumaey 
V.  PAcmuD  lot,  Oo.  1  Fed.  396;  AmMtitdb  v. 
AnMrtoofl  Ina.  Co.  129  Mass.  185 ;  TFaittM*  v. 
Milford  F.  Ins.  Co.  153  Mass.  335.  11  L.  R. 
A.  698,  28  K.  E.  877;  Redfield  v.  Boltand 
Purohaae  Ina.  Co.  60  N.  354,  16  Am.  Sep. 
424;  Pelton  t.  Westchester  F.  Ina.  Oo.  77  N. 
Y.  805 ;  Duptiy  v.  Velaicare  Ins.  Oo.  08  Fed. 
A80.  But  if  the  owner  gives  to  another 
the  option  to  purchase  a  piece  of  proper^, 
and  the  ' latter  does  not  irrevocably  accept 
the  offer  and  definitely  agree  to  make  tbo 
puTcfaoae,  the  loss  of  its  injury  or  destruc- 
tion falls  upcm  the  owner  of  the  property, 
and  not  upon  the  owner  of  the  opticni,  he- 
cause  the  latter  is  not  bound  to  talra  or 
pay  for  the  pn^rty,  and  he  cannot  be  com- 
pelled to  do  so.  And,  while  the  owner  of 
the  option  may  accept  it,  and  cranpel  the 
owner  of  the  property  to  C(»np1y  with  its 
terms,  until  the  owner  of  tlie  option  does 
so  he  has  no  interest  in  the  property.  He 
has  nothing  but  a  mere  right  to  acquire  an 
interest,  and  this  is  neither  the  ownership 
nor  any  interest  in  the  property  which  im- 
pinges upon  its  uncMtditional  ownership  by 
him  who  gave  the  optim.  JStcfcordton  v. 
Hardieiek,  106  U.  S.  252,  264,  27  L.  ed.  146, 
146,  1  Sup.  Ct.  Rep.  213;  Gvstin  v.  Union 
School  District,  94  Mich.  502,  34  Am.  St. 
Rep.  301,  54  N.  W.  156.  The  result  is  that 
the  owner  of  property  who  has  given  an 
irrevocable  option  to  purchase  it  to  <me  who 
has  not  agreed  to  accept  the  option  or  to 
buy  or  to  pay  for  the  jH-operty  still  has  the 
unconditional  ownership  of  it  within  the 
proper  interpretation  of  the  clause  upon 
that  subject  in  policies  of  insurance,  and 
66  L.  R.  A. 


be  may  maintain  an  action  up<m  a  policy 
for  injury  to  it  by  fire.  The  plaintiff  was 
in  that  situation.  He  was  the  owner  of  the 
elevator.  He  had  given  an  option  to  pur- 
chase it  to  Rundberg  &  McCann.  They  had 
paid  $1,200  for  that  option,  and  in  partial 
acceptance  of  it,  so  that  it  had  bec<Mne  irre- 
vocable. But  they  had  not  agreed  to  com- 
plete their  acceptance,  or  to  buy  the  prop- 
erty, and  they  were  not  bound  to  take  or  to 
pay  for  it.  They  had  no  interest  in  it,  but  a 
mere  right  to  acquire  an  interest  which 
they  were  at  liberty  to  enforce  or  to  aban- 
don. Tlie  interest  of  the  plaintiff  was  the 
sole  and  unconditional  ownership,  and  his 
action  upon  tlie  policy  was  well  brought. 

The  poIi<^  required  the  insured  to  fumbb 
proofs  of  loss  within  sixty  days  after  the 
Are.  A  distinct  denial  by  an  insurance  com- 
pany of  liability  under  a  polity  after  the 
loss,  and  within  the  time  preBcribed  by  the 
proofs,  upon  the  ground  that  there  was  no 
contract  of  insurance,  is  a  waiver  of  procrfs 
of  loss,  because  in  such  a  ease  the  proofs 
do  not  tend  to  induce  the  company  to  pay 
the  loss,  and  they  are  uoeless.  Taylae  v. 
Merchants'  F.  Ins.  Oo.  9  How.  390,  403,  13 
L.  ed.  187,  192;  Kniokvrbooker  L.  Ins.  Co. 
V.  Fcndieton,  112  U.  S.  696,  28  L.  ed.  866, 
5  Sup.  Ct.  Rep.  314.  Was  there  any  sub- 
stantial evidence  in  this  case  of  a  denial  of 
tlie  validity  of  the  pidicy  within  sixty  days 
after  the  loss  I  Kohrer,  the  recording  agent 
of  the  defendant,  testified  that  he  issued  the 
policy;  that  he  received  an  order  friHn  Chi- 
cago to  cancel  it  on  December  5,  1900;  t^t 
the  Are  occurred  on  December  16,  1900;  and 
that  oa  the  next  day  he  told  the  plaintiff 
what  entries  he  had  made  on  his  books; 
told  him  that  he  rather  thought  that  the 
Milwaukee  etmipany  was  the  one  liable,  and 
(Stained  from  him  the  Fhenix  poliqr  in 
place  of  the  Milwaukee  policy  which  he  de- 
livered to  him.  Mr.  Ragan,  the  attorn^ 
tor  Kerr,  testified  that  Mr.  Coryell,  the 
state  agent  for  the  ^enix  company,  told 
him  that  the  Milwaukee  people  were  liable, 
and  that  his  company  was  not  liable,  be- 
cause there  had  been  a  aubstitnticm  of  poli- 
cies. The  testimony  of  Ragan  is  contra- 
dicted by  the  testimony  of  Coryell,  but  the 
statement  of  Rohrer  is  undisputed.  It  is 
contended  that  neither  Rohrer  nor  Cwyell 
had  any  authority  to  waive  proofs  of  loss 
without  a  written  indorsement  of  the  waiver 
upon  the  policy  under  the  usual  daura 
therein  whidi  requires  a  waiver  to  be  evi- 
denced in  that  way.  But  Rohrer  received 
the  order  from  Chicago  on  December  6,  1900, 
to  cancel  tiie  policy.  That  order  must  now 
be  de^ed  the  orier  of  tiie  company  itself 
because  the  company  has  ratified  the  order 
and  founded  one  <»f  its  defenses  to  the  policy 
upon  it.  It  necessarily  follows  i^t  Bohrer^ 
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octB  and  sayings  while  he  was  engaged  in 
attempting  to  execute  the  order  were  the 
acts  and  sayings  of  the  cfxnpany,  and  that 
his  declaration  to  Kerr  that  the  Milwaukee 
company  waa  liable  was,  in  effect,  a  denial 
of  the  liability  of  the  defendant,  and  fur- 
nl^ed  evidence  to  austain  the  finding  of  the 
court  below  to  that  effect,  as  well  as  iU 


conclusion  of  law  that  thia  denial  of  IfaUl- 
ity  was  a  waiver  of  the  proofs  of  loss. 

Our  conclusion  is  that  there  waa  no  erroi 
in  the  finding  or  in  the  conclnaions  of  the 
trial  court,  and  tliat  the  judgment  below 
must  he  a^iraied. 

It  is  so  ordered. 


NEW  HAMPSHIRE  SUPREME  COXJRT. 


Charles  G.  KIDD  et  at. 

V. 

NEW    HAlflPSHIRE    TRACTION  COM 
PANY  et  ai. 

(T2  N.  H.  2TS.) 

1.  A  plea  to  tt  bill  In  cqaltr  alioald  be 
act  down  for  mrcttnieMt»  and  not  cbal- 

lenged  br  demarror. 
S.    A  vies  attaeklHv  the  aaaelener  of 

•  bill  In  eqaltr  for  iMk  of  parties 

defendant  ts  properly  overruled  tf,  under  the 
alle^tlons  of  the  bill,  a  case  may  be  made 
which  would  entitle  plaintiff  to  a  decree 
against  the  person  raising  the  objection  wlth- 
oat  Joining  the  absent  parties. 

5.  fltoelcboldera  In  •  eorporatlon 
wlioae  offlcera  bavc  frandvlently 
tranaferred  Ita  aaaeta  to  another  corpora- 
tion may  malotats  a  suit  In  equity  agalnat 
the  latter  for  a  reaclsslon  of  the  contract  or 
for  damages,  without  Joining  tbe  corporation 
of  which  tbey  are  members  as  a  party  de- 
fendant. 

4.  A  decree  In  a  anlt  aicalnat  a  nou- 
realdent  corporation  as  to  which  the 
statutory  notice  has  been  given  will  be  bind- 
ing on  It  although  not  personally  served  with 
process,  so  far  as  It  affects  property  within 
tbe  state,  the  persons  entlHcd  to  tbe  prop- 
erty being  before  the  court. 

6.  Tbat  atocka  and  bonda  claimed  by  a 
domeatic  corporation  bad  been 
pledsed  to  a  nonresident  does  not  deprive 
the  domeatle  courts  of  Jurisdiction  of  a  bill 
In  egulty  attacking  tbe  validity  of  the  title. 

O.  Tbe  liability  for  damnarea  on  tbe 
part  of  a  corporation  wblch  baa  aa- 
alated  In  fravdvlently  plaelns  tbe 
title  to  property  'of  a  foreign  corporation 
beyond  the  reach  of  Its  stockholders  by  tak- 
ing the  title  to  It  In  Its  own  name  and  then 
pledging  It  to  another  nonresident  corpora- 
tion Is  assets  within  the  Jurisdiction  of  the 
court  where  the  wrongdner  resides. 

T.  Stoekboldera  of  a  foreim  eoivora- 
tlon  may  maintain  a  anlt  to  reacb 
corporate  aaaeta  without  making  the  cor- 
poration a  party,  where  the  assets  were  trans- 
ferred to  a  domestic  corporation  for  tbe  ex- 
press purpose  of  terminating  tbe  existence  of 


Note. — As  to  right  of  stockholders  to  sue  In 
equity,  without  Joining  corporation,  see.  In  this 
aeries,  Converse  v.  Hood,  4  L.  R.  A.  521,  and 
Hack  T.  De  Bardeleben  Coal  *  I.  Co.  9  L.  R.  A. 
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the  foreign  one  and  dehvudlng  stoCkhold«v 
of  them. 

s.  A  plea  to  a  bill  by  atockboldera  of  a 
foreign  corporation  to  compel  a  do- 
mestic one  to  restore  aaaeta  fraudulent- 
ly transferred  to  It  to  defraud  the  plaintiffs, 
or  for  damages,  Betting  up  tbat  tbe  foreign 
corporaclon  has  no  asaeta  In  tbe  state.  Is  bod 
for  argumentallveneas  so  far  aa  the  foreign 
corporation's  right  of  action  against  tbe 
pleader  for  a  restoration  of  tbe  property  Is 
concerned. 

tt.  A  plea  la  withont  avail  If  a  Joinder  up- 
on the  Issue  tendered  by  It  would  InvolTc  a 
trial  of  the  whole  Issue  made  by  the  bill. 


E 


(NoTonber  8,  1908.) 

XCEPTIONS  Uie  defendant  traction 
company  from  a  ruling  of  the  Superior 
Court  for  Rockingham  County  sustaining  a 
demurrer  to  its  plea  in  a  suit  to  oompd  It 
to  restore  the  assets  of  tha  MasBschttsetta 
Construction  Company  or  for  damages. 
Overruled. 

Tbe  facts  sufBciently  appear  in  the  opin- 
ion. 

Meaara-  Harry  O.  Sarcent,  Samaal  W. 
Xmery,  Joka  It,  Tkormdlke,  and  Bmra* 
Jonos,  *  Warren  for  defendants. 

Messrs.  Rocer  F.  Stvrcia  and  ■  tree ter 
A  Hollla,  for  plaintiffs : 

The  allegations  to  the  effect  that  the  New 
York  Security  ft  Trust  Company  la  doing 
business  in  the  state  of  New  Hampshire  in 
the  name  of  the  New  Hampshire  Traction 
Company,  which  it  omia,  controls,  and  di- 
rects, are  suffident  in  law  to  establish  the 
fact  tlMt  the  trust  otmpany  is  Itself  doing 
business  in  this  state,  and  OuA.  iht  New 
Hampshire  Traction  Company  is  the  agent 
of  the  trust  company,  upon  whom  prooess 
may  be  served. 

Bute  V.  Chicapo,  R.  I.  d  P.  R.  Co.  9S  Tex. 
51,  66  li.  R.  A.  8fll,  66  S.  W.  27;  Iforton  t. 
AtoMaon,  T.  <£  8.  F.  B.  Co.  61  Fed.  618;  lil- 
teratate  Teleg.  Co.  t.  Baltimore  <£  O.  TeUg. 
Co.  51  Fed.  49;  Pentteglvania  R.  Co.  t.  An- 
oka  Kai.  Bank,  47  C.  C.  A.  464,  lOS  IM. 
482. 

It  is  not  neeessary  to  have  the  Ifassadin- 
setts   Construction   Company  before  the 

court.  ^  I 
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The  corporation  whose  property  has  been 
diverted  is  not  a  neoesaary  party  where  all 
the  stoadcholders  are  before  the  court,  for 
when  this  is  tbe  ease  all  the  interests  axe 
represented. 

Kgle  T.  Wagner,  46  W.  Va.  349,  32  S.  E. 
213;  FaOa  T.  Anglo-Teu^ia  BIdg.  <£  L. 
Amo.  106  Tenn.  18,  68  8.  W.  826. 

Nor  where  it  has  ceased  to  be  a  "going 
oonoem"  by  stripping  itself  of  all  its  prop- 
erty and  by  transferring  the  same  to  the  de- 
fendant. 

Fletcher  v.  Newark  Teleph.  Co.  66  N.  J. 
Eq.  47,  3S  Atl.  903;  Ervm  t.  Oregon  R.  d 
Nov.  Co.  20  Fed.  677,  23  Blatdif.  617,  27 
Fed.  626 ;  CrumUsh  v.  Bhenandoah  Valley  B. 
Co.  26  W.  Va.  623. 

The  corporation  whose  property  has  been 
diverted  is  not  a  necessary  party  where  such 
corporation  is  completely  under  the  defend- 
ant's control. 

Redmond  v.  Uoge,  3  Hun,  171. 

That  the  Massachusetts  Construction 
Company  Incorporated  is  an  entity  distinct 
from  the  stockholders  who  compose  it  is  a 
fiction  which  equity  will  disregard  when  it' 
becomes  necessary  to  discard  the  fiction  in 
order  to  prevent  the  accomplishment  of 
fraud. 

Dow  V.  Northern  R.  Co.  67  N.  H.  1,  36 
Atl.  510;  1  Morawetz,  Priv.  Corp.  §  227;  1 
Clark  &  M.  Priv.  Corp.  pp.  17,  18 ;  State  ex 
rei.  Watson  v.  Standard  Oil  Co.  49  Ohio  St. 
137,  15  L.  R.  A.  145,  34  Am.  St.  Rep.  541, 
30  N.  E.  279;  People  v.  North  River  Sugar 
Ref.  Co.  121  N.  Y.  582,  9  L.  R.  A.  33,  18 
Am.  St.  Rep.  843,  24  N.  E.  834;  First  Nat. 
Bank  V.  F.  C.  Trebein  Co.  69  Ohio  St.  316, 
52  N.  E.  834 :  Brundred  v.  Rice,  49  Ohio  St. 
640,  34  Am.  St.  ttep.  589,  32  N.  E.  169; 
Bennett  V.  Minott,  28  Or.  339,  39  Pac.  997, 
44  Pac.  288;  I'erhune  v.  Haokensack  Bav. 
Bank,  45  N.  J.  Eq.  344,  19  Atl.  377;  Des 
Moines  Gas  Co.  v.  West,  50  Iowa,  16;  Boody 
V.  Watson.  64  N.  H.  178,  9  Atl.  794. 

The  plaintiff's  remedy  is  in  equity,  and 
not  in  law. 

Dove  V.  NoTthem  R.  Co.  67  N.  H.  1.  3d 
Atl.  510;  Ervin  v.  Oregon  R.  d  Nov.  Co.  23 
Blntchf.  S17,  27  Fed.  631. 

The  Connecticut  company  is  not  a  neces- 
sary party  to  this  bill. 

Ervin  v.  Oregon  R.  d  Nov.  Co.  20  Fed. 
577,  23  Blatehf.  617,  27  Fed.  626. 

Pftrsoas,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  proceeding  is  a  bill  in  equity  by  two 
shareholders  in  the  Massachusetts  Construc- 
tion Company,  Incorporated,  a  Connecticut 
corporation,  brought  in  behalf  of  all  the 
shareholders,  and  charging  that  through  the 
fraud  of  the  defendants  all  of  the  assets  of 
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the  corporation  have  been  transferred  to 
and  are  now  held  by  one  of  the  defendants, 
and  that  the  purpose  of  the  tBanaaction  was 
fraudulently  to  deprive  the  plaintiffs  of  the 
value  frf  their  shares.  The  flowing  facts  ap- 
pear frcon  the  allegations  of  the  bill:  The 
capital  stock  the  plaintiffs'  corporation 
consists  of  6,000  shareB  of  $100  each,  par 
value.  Twenty-five  hundred  shares  of  this 
capital  are  preferred  both  as  to  capital  and 
income,  but  have  no  voting  power,  such  pow- 
er being  vested  exclusively  in  the  remaining 
shares,  called  common  stodc  At  the  time 
of  the  transactions  in  question  the  assets  of 
tiie  corporation  were  worth,  in  addition  to 
the  amount  necessary  to  satisfy  the  existing 
indebtedness  of  the  corporatifm  more  than 
$500,000,  the  amount  of  the  whole  capital 
stock.  The  plaintiffs  then  owned  and  now 
own  2,440  shares  of  the  preferred  stock. 
The  parties  charged  with  the  fraud  are  the 
defendant  Lovell  (then  and  now  the  owner 
of  all  the  common  stock,  and  now  owning  all 
the  preferred  stock  not  held  by  the  plain- 
tiffs), the  New  York  Security  &  Trust  Com- 
pany, a  New  York  corporation,  and  the  New 
Hampshire  Traction  Company,  a  New 
Hampshire  corporation.  The  cDrporati(»i  in 
which  the  plaintiffs  are  stockholders  is  also 
made  defendant.  Lovell  has  appeared  and 
answered  to  the  hill.  The  plaintiffs  claim 
to  have  made  service  up<m  the  construction 
company  and  the  trust  company,  and  the 
bill  has  been  taken  pro  oonfesso  as  to  them, 
rhe  traction  company  has  filed  a  plea  alleg- 
ing that  the  construction  company  and  the 
trust  company  are  indispensable  parties  to 
the  suit,  averring  that  they  are  not  within 
the  jurisdiction  and  that  no  suflScient  serv- 
ice has  been  made  upon  them,  and  travers- 
ing the  material  facts  set  out  in  the  several 
returns  of  service. 

The  practice  in  equity  upon  plea  filed,  and 
the  essentials  of  a  valid  plea,  are  set  forth 
by  Chief  Justice  Bell  in  Basaett  v.  Salis- 
bury Mfg.  Go.  43  N.  H.  249.  The  proceed- 
ings in  the  superior  court  are  hardly  in  ac- 
cord with  equity  practice  as  there  explained. 
The  plaintiffs  <temurred  to  the  plea,  and  the 
demurrer  was  sustained.  Judge  Bell  says 
(page  263) :  "In  equity,  there  is  no  demur- 
rer to  a  plea,  and  no  other  step  can  be  taken 
until  it  is  disposed  of.  .  .  .  To  cMain  a 
decision  upon  the  validity  of  a  plea,  the 
course  is  to  set  it  down  for  ailment,  whidi 
has  much  the  effect  of  a  demurrer  at  law, 
being  an  admission  that  the  facts  stated  in 
the  plea  are  true  as  they  are  pleaded,  and  it 
is  submitted  to  the  court  to  decide  whether 
they  constitute  a  bar.  ...  If  the  plea 
wants  form,  as  if  it  ia  not  verified  by  oath, 
the  plaintiff  must  move  to  set  it  aside,  or 
take  it  off  the  files.  He  cannot  make  Ibe  ob( 
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jection  on  the  ai^ument."  If  the  dauurrer 
to  the  plea  can  properly  be  treated  aa  a  mo- 
tion to  set  it  aside,  the  motion  must  be 
granted,  because  the  plea  is  not  Terified  hj 
affidavit.  Baaaett  v.  Baluhury  Mfg.  Oo.  43 
N,  H.  249.  This  objection  has  not  been 
taken,  and  possibly  can  be  avoided  by 
amenduent  Since  the  purpose  of  the  de- 
murrer was  undoubtedly  to  obtain  a  dedeion 
upon  the  validity  of  the  plea,  the  prooeed- 
inga  in  the  aupwior  oourt  may  properly  be 
oonsidered  as  amounting  in  substance  to  the 
orerruling  of  the  plea  vhen  set  down  for  ar- 
gument. "In  pleas  in  equify,  there  must  in 
general  be  the  same  striotneeB  and  exactness 
as  in  pleas  at  law,  at  least  in  regaKd  to  mat- 
ters of  substance.  .  .  .  The  plea  must 
not  be  aigumaitatiTe.  .  .  .  The  lan- 
guage must  be  such  as  to  include  all  intmd- 
ments.  And  if  a  ease  can  he  supposed,  oon- 
datent  with  the  facts  pleaded,  whidi  would 
render  the  plea  inoperative  as  a  full  defense, 
and  which  is  not  excluded  by  parUeuIar 
averments,  the  plea  is  bad."  Baaaett  v.  Bal- 
ialmry  Mfg.  Oo.  48  N.  H.  849,  262.  "Where 
the  plaintiff's  right  to  the  relief  or  discovery 
he  seeks  depends  on  a  single  point,  tiie  de- 
fendant, instead  of  answering  all  the  allega- 
tions (tf  the  bill,  may  insist  on  the  fact 
which  he  relies  on  as  a  bar,  or  deny  some 
faot,  allqjed  in  the  bill,  which  is  essential 
to-tiie  maintenance  of  the  plaintiff's  claim. 
Be  nuiy  thus  narrow  the  investigation,  and 
save  the  expento  of  evidence,  as  to  all  the 
other  matters  made  material  by  the  bill,  or 
which  might  be  made  so  by  the  answer." 
BeU  T.  Woodieard,  42  N.  H.  181,  101. 

The  objeeticn  raised  by  the  plea  is  the 
want  of  parties.  Tbe  question  therefore  is, 
if  no  sufficient  service  appears,  whether 
either  of  the  parties  to  whom  the  plea  re- 
lates is  indispensable  to  the  maintenance  of 
the  suit,  so  that  in  their  absence  beyond  the 
jurisdiction  of  the  court  no  relief  can  be 
given  the  plaintiffs.  "A  plea  to  the  whole 
bill  of  want  of  parties  will  be  overruled  if  in 
any  one  state  of  facts  charged  by  the  bill  the 
parties  would  not  be  necessary,  for  then  the 
plea  is  not  an  answer  to  all  the  all^tions 
in  the  bill."  Story,  Eq.  PI.  9  745.  Upon 
the  argument  of  a  plea,  every  fact  stated  in 
the  bill,  and  not  denied  by  the  answer,  in 
support  of  the  plea,  must  be  taken  to  be 
true ;  and  the  answer  must  be  full  and  dear, 
or  the  court  will  intend  the  matter  against 
the  pleader.  Story,  Eq.  PI.  SS  611,  dl6, 
527;  BeU  V.  Woodward,  42  N.  H.  181,  194. 
There  is  no  answer  in  support  of  the  plea, 
and  no  denial  by  averments  in  the  plea  of 
any  facts  charged  in  the  bill ;  but  the  aver- 
moita  are  directed  to  the  facts  set  out  in 
the  returns  of  service,  and  relate^  as  the  de- 
fendants claim,  to  the  data  <d  the  service, 
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and  not  to  the  date  of  the  filing  of  the  bilL 
The  plaintiffs  attempted  in  various  ways  to 
secure  service  uptn  each  of  the  defeni^ts. 
Whether  this  service  is  sufficient  to  render 
the  trust  company  amenable  to  the  jurisdic- 
tion in  this  stdt  is  a  question  which  it  is  not 
now  necessary  to  examine.  Neither  is  it 
necessary  to  consider  whether  the  facts  upon 
which  the  plaintiffs  rely  to  sustain  the  serv- 
ice are  suflkiently  denied  1^  the  all^atlona 
of  the  plea,  ^le  sole  quMticm  is  whether 
the  plea  is  a  bar  to  the  further  maintenance 
of  the  bill  against  the  pleader,  the  traction 
company.  The  case  is  not  here  on  demurrer 
to  the  bill,  and  therefore  no  question  is  be- 
fore the  eonrt  as  to  the  sufficiency  of  the  al- 
legations to  charge  fraud  or  to  establish  the 
plaintiffs'  right  to  maintain  the  suit.  The 
defendants  so  ooneede  in  their  first  brieL 
If,  then,  it  be  assumed,  without  ezamina- 
tion,  that  the  averments  of  the  plea  are  suf- 
ficient to  establish  fw  the  present  purpose 
that  no  jurisdiction  has  been  acquired  over 
the  New  York  Security  ft  Trust  Company 
by  the  varimis  forms  of  service  which  appear 
in  the  record,  the  only  question  is  whether 
the  want  of  such  jurisdiction  is  a  bar  to  the 
maintenance  of  the  snit  against  the  pleader 
over  whom  the  court  has  jurisdiction.  It  is 
not,  uptm  the  authorities  cited,  if,  under  any 
supposahle  case  promble  under  the  liill,  the 
plaintiffs  may  be  entitled  to  a  decree  against 
the  tnction  company  alone.  The  chuge  of 
the  bill  is  that,  by  the  fraudulent  co-opera- 
tion of  all  the  defendants,  through  two  eon- 
tracts  alleged  in  the  hill,  dated  November 
12,  1901,  and  December  28,  1901,  all  the  as- 
sets of  the  construction  company,  amount- 
ing above  their  indebtedness  to  more  in  val- 
ue than  the  total  espital  stodc,  were  taken 
from  that  company  and  transferred  to  the 
defendant  traction  company,  and  are  now 
held  by  it.  It  is  alleged  that  the  traction 
company  not  only  received  the  proper^  with 
knowledge  of  the  fraud,  but  were  active  par- 
ticipants in  the  fraud  and  have  largely  bene- 
fited thereby.  The  facts  relied  upon  as  con- 
stituting fraud  are  fully  set  out  in  the  bill, 
and  are  of  considerable  complication.  It  is 
unnecessary  to  refer  to  them  in  detail,  as  it 
is  conceded  by  the  defendants  that  upon  the 
question  of  the  validity  of  the  plea  the  bill 
must  be  taken  to  sufficiently  chaige  fraud. 
It  is  to  be  understood  that  the  admission  ui 
the  charges  of  the  bill  is  purely  formal. 
They  may  fail  entirely  of  proof,  but  as  the 
case  now  stands  the  acts  in  which  the  de- 
fendants have  joined  to  the  injury  of  the 
plaintiffs  must  be  taken  to  have  been  tor- 
tious. When  the  acts  complained  of  are 
tortious,  the  cause  Of  action  is  several  aa 
well  as  joint,  in  equity  aa  well  as  at  law, 
and  the  absence  of  me  tort  ffi(Bor  wilL  not 
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prevmt  the  interferenoe  of  the  court.  Story, 
Eq.  PI.  8  213;  Baaaett  v.  iSoUcbufy  Mfg.  Co. 
43  K.  H.  249,  252;  Cunningham  v.  PeU,  6 
Paige,  607;  Ervin  v.  Oregon  S.  d  Nan.  Co. 
20  Fed.  677,  682;  WiUnnaon  r.  Pamy^  4 
Rnu.  Ch.  272,  note.  The  theoty  of  tiie 
plaintiffs'  bill  is  tiiat  the  managing  stoek- 
holden  and  directors  of  their  corporaticm, 
holding  the  legal  title  as  tnuteea,  have 
fraudulently,  irith  the  fraudulent  oooniT- 
anoe  of  the  other  defendants,  transferred  to 
the  traction  company  the  property  in  which 
the  plaintiffs  have  an  equitable  interest.  The 
redress  afforded  the  cestui  que  iruat  in  such 
case  is  either  rescission  or  account  accord- 
ing to  the  circumstances  of  the  case.  Bisp- 
ham,  Eq.  S  239 ;  Ervin  t.  Oregon  R.  d  'Nov. 
Co.;  and  authorities  supra.  If  the  defend- 
ants have  BO  arranged  matters  that  the  plain- 
tiffs cannot  have  a  rescission  of  the  con- 
tracts set  out  and  a  return  of  the  property, 
that  fact  would  not  defeat  the  daim  for 
damages  against  the  authors  of  the  wrong. 
It  may  be,  under  the  allegations  of  the  bill, 
that  this  is  the  only  remedy.  Such  damages 
are  recoverable  from  any  one  of  the  wrong- 
do^.  As  under  the  allegations  of  the  bill 
a  case  may  be  made  upon  which  the  plain- 
tiffs would  be  entitled  to  a  decree  against 
the  traction  company  without  joining  the 
New  York  Security  &.  Trust  Company,  the 
plea,  in  so  far  as  it  relates  to  that  company, 
was  properly  overruled. 

The  plaintiffs  sue  as  shareholders  in  the 
Massachusetts  Construction  Company,  In- 
corporated, a  foreign  corporation,  which,  up- 
on the  averments  of  the  plea,  has  not  been 
served  with  process  within  this  jurisdiction. 
It  is  named  as  a  defendant  in  the  bill,  and 
service  has  been  made  upon  it  as  a  nonresi- 
dent defendant.  Pub.  SUt.  1901,  chap.  219, 
8  9.  There  is  no  averment  that  the  person 
upon  whom  service  was  made  in  Connecticut 
did  not  repreeent  the  corporation.  While 
tho  courts  of  a  state  have  no  jurisdiction  to 
render  a  personal  judgment  against  a  non- 
Tesident  individual  or  corporation  not 
served  with  process  within  the  state,  their 
adjudication  as  to  all  property  within  the 
state  is  Unal  and  conclusive,  upon  nonresi- 
dents as  well  aa  residents,  upon  such  notice 
as  the  statutes  of  the  state  require.  Downer 
T.  BKaWf  22  K.  H.  277,  280;  EeatnMn  t. 
Dearborn,  63  N.  H.  864;  Bancroft  t.  Oononf, 
64  N.  H.  161.  S  Atl.  836;  Minot  t.  Tilton,  64 
N.  H.  871,  374,  10  Atl.  682;  Pmmoyer  r. 
Ifeff,  06  U.  S.  714,  24  L.  ed.  665.  This  pow- 
er of  disposition  over  the  property  of  a  ncm- 
lesident  is  not  limited  to  the  seizure  of  the 
property  of  a  nonresident  defendant  upon 
mesne  process  or  execution.  "By  virtue  of 
its  jurisdiction  over  property  of  nonresi- 
dents within  its  limits,  the  state,  through  its 
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tribunals,  may  inquire  into  the  nonresident's 
obligatitms  to  its  own  dtisens,  to  the  extent 
of  otmtrolling  the  disposition  of  the  proper- 
ty, if  necessary,  the  action  being  in  the  na- 
ture of  a  prooeeding  in  rem  when  .there  is  no 
appearance  and  no  service  of  process  on  the 
nonresident."  Minot  t.  TiUon,  64  N.  H. 
374,  10  Atl.  684.  Under  the  14th  Amend- 
ment to  the  Federal  Constitutim,  the  plain- 
tiff Whitoomb,  a  citizen  of  Massachusetts,  is 
entitled  to  all  tiie  ri^ts  the  law  gives  -our 
citizens.  Stwrtevant  v.  Armeby  Co.  06  N. 
H.  567,  4tf  Am.  St.  Itep.  627,  23  Atl.  368. 
Bancroft  v.  Conant,  64  N.  H.  161,  5  Atl. 
836,  was  a  bill  to  remove  a  cloud  upon  the 
title  to  real  estate  in  this  state.  Service 
was  made  upon  the  defendants,  residents  of 
Massachusetts,  in  the  manner  adopted  here — 
by  the  delivery  of  an  attested  copy  to  them 
without  the  jurisdiction.  The  defendants 
appeared  specially  and  moved  to  dismiss  for 
want  of  service,  but  the  service  was  held  suf- 
ficient. Minot  v.  Tilton,  64  N.  H.  371,  10 
Atl.  682,  was  a  bill  in  equity  to  reform  a 
declaration  of  trust.  The  beneficiary  im- 
mediately interested  in  one  particular  of  the 
reformation  asked  was  a  nonresidoit.  No- 
tice was  by  publication.  There  was  no  ap- 
pearance for  her,  and  it  did  not  appear  that 
she  had  received  actual  notice.  The  court 
said,  on  this  point  (page  374,  64  N.  H., 
page  684,  10  Atl.):  "The  trust  fund,  the 
trustee,  and  all  the  other  beneficiaries  be- 
ing within  the  jurisdiction,  and  the  statu- 
tory notice  having  been  given,  the  court  has 
jurisdiction  over  the  property  to  the  extait 
of  determining  the  relative  rights  of  the 
parties  to  it,  and  to  that  extent  the  decree 
will  be  binding  upon  her."  In  the  present 
case  the  beneficiaries  are  before  the  court, 
and,  if  the  fund  is  here,  the  nonappearance 
of  the  trustee  will  not  defeat  jurisdiction 
over  a  fund  found  here.  If  any  property  of 
the  Massachusetts  Construction  Company, 
Incorporated,  therefore,  is  within  this  state, 
the  courts  of  this  state  have  jurisdiction 
over  it;  and  their  determination  as  to  the 
relative  rights  of  the  parties  claiming  it, 
the  statutory  notice  having  been  given,  will 
be  binding  upon  nonresidents,  although  not 
personally  served  with  process  within  the 
jurisdiction. 

Tlie  assets  of  the  plaintiffs'  corporation 
consisted  of  stock  and  bonds  of  sundry  elee- 
trio  railways,  with  two  exceptions  located 
in  and  incorporated  by  this  state,  called  the 
Exeter,  Hampton,  &  Ameabury  System,  and 
of  stock  and  bonds  of  other  New  Ham[whire 
corporations  called  the  Southern  New  Hamp- 
shire System.  These  properties,  it  is  al- 
leged, were  trausferred  to  and  are  now  held 
by  the  pleader,  the  traction  company.  Up- 
on these  allegations,  which  are^^ot  denied. 


Digitized  by 


678 


New  HAHFSHiBa 


SCPRBUX  COUBT. 


Not., 


the  property  in  question  ia  beyond  dispute 
in  this  state  and  within  the  jarisdiction 
of  this  court.  The  question  is  whether,  as 
against  the  plaintiffs'  corporation,  the  de- 
fendant traction  company  has  acquired  a 
valid  title  by  the  transactions  set  out  in 
the  pleadings.  Uut  it  is  further  alleged  that 
the  traction  company  has  pledged  all  the  se- 
curities representing  property  in  this  state 
to  the  New  York  Security  &  Trust  Com- 
pany, a  New  York  corporation,  ns  se- 
curity for  certain  issues  of  stock  and  bonds. 
Upon  this  allegation  it  is  argued  that  it 
should  be  inferred  that  the  paper  evidences 
of  title — the  bonds  and  certificates  of  stock 
— are  in  New  York,  the  home  of  the  trust 
company.  This  ia  nowhere  directly  alleged 
in  the  pleadings  upon  either  side;  but  con- 
ceding the  inference  to  be  correct,  the  sit- 
uation is  not  altered  so  far  as  the  jurisdic- 
tion of  the  courts  of  this  state  is  concerned. 
The  inference,  if  made,  merely  introduces 
other  nonresident  claimants  to  the  corporate 
property  which  ia  in  this  state.  It  is  no- 
where alleged  that  the  traction  company 
have  parted  with  their  title,  such  as  they 
may  have,  except  by  way  of  pledge  or  mort- 
gage. If  the  pledge  is  valid  against  the 
corporation  in  whose  right  the  plaintiffs  sue, 
the  equity  held  by  the  traetim  company,  of 
whatever  value  it  may  be,  is  still  open  to 
Adjudication  between  that  company  and  the 
original  (Corporate  owners. 

But  assuming  that  the  defendants  have 
placed  the  actual  property  beyond  the  reach 
of  the  plaintiffs  in  this  suit,  it  does  not  fol- 
low that  there  is  no  property  of  the  cor- 
poration in  this  jurisdictimi.  The  plaln- 
tiffB  allege  ihat  the  traction  company  has 
1^  fraud  obtained  possession  of  all  tiie  as- 
sets of  their  corporation,  and  claim  to  re- 
cover  damages  for  the  fraud,  by  which,  as 
they  allege,  their  corporation  has  been  de- 
spoiled of  all  its  property  and  their  shares 
rendered  valueless.  The  defendants  object 
that  this  right  of  action  ( Cam  v.  Dickenson, 
60  N.  H.  371)  is  a  right  of  the  corporation, 
and  that  a  judgment  in  this  suit,  if  ihe  cor- 
poration is  not  a  party,  would  not  be  bind- 
ing upon  the  corporation,  and  they,  the 
pleaders,  might  be  subjected  to  another  suit 
at  the  hands  of  the  corporation.  Such  right 
of  action  of  the  corporation  against  the 
pleader,  a  domestic  corporation  which  has 
been  duly  served  with  process  and  appeared 
in  the  suit,  is  property  within  the  jurisdic- 
tion of  this  state.  Thompson  v.  Wilson, 
2  N.  H.  291,  292;  Stearns  v.  Wright,  51 
N.  H.  000.  611;  Leonard  v.  Putnam,  51  N. 
H.  247,  251,  12  Am.  Rep.  106;  Pinney  v. 
McOregory,  102  Mass.  186;  Redmond  v. 
Eoge,  3  Hun,  171 :  Crumlish  v.  Shenandoah 
Valley  R.  Co.  28  W.  Va.  623;  Robinson  v. 
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Epping,  24  Fla.  237,  261,  4  So.  812;  Wjf 
man  v.  Halatead.  109  U.  S.  664,  656,  27 
L.  ed.  1068,  1069,  3  Sup.  Ct.  Rep.  417.  "The 
right  to  an  action  for  an  injury  to  the  prop- 
erty of  the  judgment  debtor,  before  the 
filing  of  the  complainant's  bill,  whereby  the 
property  to  which  the  creditor  was  entitled 
to  resort  for  the  payment  of  his  debt  is  de- 
stroyed or  diminished  in  value,  appears  to 
be  such  a  thing  in  action  as  may  properly 
bo  reached,  and  applied  to  the  payment 
the  complainant's  dd)t,  under  a  credibm' 
bill."  Hudson  r.  Ftets^  11  Paige,  180,  188, 
184. 

The  substance  of  the  auctions  of  the 
bill  is  that  the  property  of  the  corporation 
which  it  held  in  addition  to  the  amount  nec- 
essary to  pay  its  debts  was  fraudulently  tak- 
en from  it  without  consideration.  If  the 
property  cannot  be  returned,  the  liability  of 
the  wrongdoers  is  the  value  of  such  prop- 
erty, which  the  bill  allies  to  be  not  less 
than  .$500,000.  The  defendants,  the  traction 
company,  participating  in  the  fraud  and  re- 
ceiving the  property  with  full  knowledge  of 
the  claim  against  it,  hold  the  property  sub- 
ject thereto;  and  having,  in  furtherance  ot 
the  scheme,  put  the  property  beyond  the 
reach  of  the  corporation,  are  liable  to  the 
extent  of  the  injury.  They  hold  wrongfully 
either  the  property  or  its  proceeds.  As  the 
plea  does  not  deny  the  faets  upon  which  the 
liability  depends,  the  case  stands  upon  tiie 
admission  of  the  traction  company  of  their 
liability  to  the  Massachusetts  Construction 
Company,  Incorporated,  in  the  sum  of  not 
leas  than  $500,000.  This  fund,  admittedly 
in  the  hands  of  a  resident  of  this  state,  is 
property  within  this  jurisdiction. 

The  plaintiffs,  bringing  their  suit  as 
shareholders,  can  recover  only  uprai  a  right 
of  the  corporation.  If,  hy  amendment  ci 
their  hill,  they  could  recover  xtt  the  de- 
fendants upon  any  other  ground  than  the 
right  of  the  corporation,  it  would  be  immar 
terial  whether  tiiere  had  been  nrrioe  npcnt 
the  corporation  or  not.  In  abort,  if  the  liti- 
gation relates  to  property  of  a  nonrei^dent 
corporation  in  this  state,  sufficient  notice 
has  been  given  to  bind  the  corporation  as  to 
the  disposition  which  may  be  made  of  the 
property.  If  it  is  not  brought  to  enforce  a 
corporate  right,  no  notice  to  the  corpora- 
tion is  necessary. 

The  proposition  that,  to  a  shareholders' 
suit  to  enforce  a  corporate  right  in  protec- 
tion of  their  equitable  interest  in  the  corpo- 
rate assets,  the  corporation  is  a  necessary 
party,  has  been  approved  and  followed  in 
numerous  cases.  Such  corporatiim  is  said  to 
be  a  necessary  party  because  its  rights  are 
involved  in  the  litigation,  which  would  nec- 
essarily be  fruitless  unlraa  th^^QOTRQinijUoa 
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and  the  etockholderB  represented  it,  other 
than  the  plaintiffs,  are  bound  thereby. 
March  v.  Extern  R.  Co.  40  N.  H.  548.  568, 
77  Am.  Dec.  732;  Davenport  v,  Dowa,  18 
Wall.  626,  21  L.  ed.  938;  Bagshaio  v.  East- 
em  Union  R.  Go.  7  Hare,  114,  131,  6  Eng. 
R7.  &  C.  Cas.  152,  18  L.  J.  Ch.  N.  S.  193, 
13  Jur.  602;  Cook,  Stock  &  Stockholders, 
S  692.  Some  text  writers  and  some  cases 
go  farther  and  hold  such  corporation  to  be 
an  indispensable  party,  "not  aimply  on  the 
general  principles  of  equity  pleading,  in  or- 
der that  it  may  be  bound  by  the  decree,  but 
in  order  that  the  relief  when  granted  may 
be  awarded  to  it,  as  a  party  to  the  record, 
by  the  decree"  (3  Pom.  Eq.  Jur.  5  1095) ;  or, 
as  it  is  otherwise  expressed,  because  the  re- 
lief asked  for  "must  be  worked  out  by  or 
through"  the  corporation.  BUtolc  v.  Bug- 
gins,  2  Tenn.  Ch.  780;  1  Morawetz,  Priv. 
Corp.  §  267.  If  the  relief  sought  requires 
a  personal  judgmoit  against  the  corpora- 
tion, the  principle  is  well  stated  in  this 
manner,  though  as  thus  broadly  put  it  is 
not  sustained  by  all  the  authorities.  The 
ground  generally  stated  is  the  necessity  that 
the  corporation  should  be  bound  by  the  judg- 
ment. The  earliest  case  upon  the  question 
is  RoUnBon  y.  Smith  (1832)  3  Paige,  222, 
24  Am.  Dec.  212,  in  which  a  demurrer  to  the 
bill  was  sustained  because  the  corporation 
was  not  joined  as  defendant.  '  In  the  later 
case  of  Cunningham  v.  Pell  (1836)  5  Paige, 
607,  the  same  court  saya :  "But  it  is  a  fatal 
objectimi  to  all  the  relief  claimed  hy  this 
bill  that  the  corporation  is  not  made  a 
par^.  This  question  was  dedded  in  the 
ease  of  Robinson  v.  Smith  (1832)  3  Paige, 
222,  24  Am.  Rep.  212.  Although  that  suit 
was  brought  by  the  stockholders,  and  this 
by  a  oreditor  of  the  oorporatlon,  the  prin- 
ciple is  the  same  in  both  eases.  If  this 
creditor  could  cranpel  the  defendants  to  ac- 
count to  him,  .  .  .  the  corporation,  if 
In  existence,  might  hereafter  compel  tiie  de- 
fendants to  account  a  second  time  to  it.  AI- 
though  the  corporation  is  located  in  another 
state,  if  it  does  not  appear  voluntarily  it 
may  be  proceeded  against  as  an  absent  de- 
fendant." 

The  cases  are  numerous  in  which  the  gen- 
eral proposition  upon  which  the  defendants 
rely  has  been  approved  or  followed.  A 
somewhat  extensive  examination  has  failed 
to  discover  a  case  turning  upon  the  precise 
question  here, — whether  stockholders  in  a 
foreign  corporation  may  maintain  a  suit  for 
property  of  the  corporation  found  within 
the  jurisdiction,  unless  the  corporation  ap- 
pears or  is  served  with  process  within  the 
jurisdiction.  In  Samuel  v.  Holladay, 
Woolw.  400,  415,  Fed.  Cas.  No.  12,288, 
there  was  no  service  and  a  return  of  nan 
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eat  tnioentM.  There  appeared  reason  to  be* 
lieve  that  the  corporation  might  be  served 
with  process,  but  the  case  was  not  continued 
for  that  purpose,  because  found  unmaintain- 
able  <m  t^her  grounds.  The  question  of  the 
sufficiency  of  service  up<m  the  corporation, 
as  a  nonresident,  to  bind  it  as  to  proper^ 
under  the  control  of  the  court,  was  not 
raised.  In  Redmond  v.  Hoge,  3  Hun,  171, 
and  Crumlish  v.  Shenandoah  Valley  R.  Co. 
28  W.  Va.  623,  the  language  of  the  court 
tends  strmgly  to  sustain  the  position  that 
jurisdictim  of  the  property  authorizes  the 
maintenance  of  the  suit.  In  the  case  first 
referred  to  the  court  says  (page  176) :  "We 
have  jurisdiction  of  the  property  because 
it  is  within  our  territory.  .  .  .  We  are 
not  prepared  to  say  .  .  .  that  this  court 
has  not,  under  such  circumstances,  power  to 
intervene,  so  far  as  relates  to  property  ac- 
tually within  the  state.  The  court  is  not 
powerless  in  such  a  case  to  enfome  any 
judgment  it  may  render,  so  long  as  it  is 
limited  to  the  particular  fund  which  it 
finds  here  and  takes  from  the  hands  of  per- 
sons  over  whom  its  jurisdiction  is  CMnplete, 
and  puts  it  into  the  safe-keeping  of  its 
own  officers.  .  .  .  It  is  idle  to  answer 
that  the  courts  of  Connecticut  have  juris- 
diction over  the  corporation,  for  such  juris- 
diction, BO  far  as  it  affects  the  questions  and 
remedies  here,  is  futile.  ...  A  receiv- 
er, if  appointed  there,  must  rmort  to  our 
courts  to  reach  the  appellants  and  the  fund 
in  their  hands,  .  .  .  and  become  sub- 
stantially the  receiver  fA  this  court,  in  or- 
der to  acquire  possession  of  the  fund.  But 
while  no  such  officer  exists  in  Connecticut, 
there  seems  to  us  no  sound  reason  why  the 
jurisdietian  of  this  eonrt  may  not  be  in- 
voked to  preserve  a  fund  now  in  the  lutnds 
of  persons  in  our  jurisdicticm,  and  in  dan- 
ger of  being  lost  by  their  insolvency  or  im- 
proper use."  And  the  West  Virginia  court 
uses  the  following  language  (page  636): 
"It  is  not  denied  that  a  corporation,  like  an 
individual,  cannot  be  bound  personally  un- 
less it  appears  or  is  proper  summons 
within  its  jurisdiction  brought  before  Uie 
court;  but  it  cannot  be  questioned  that  a 
court  may,  without  personal  service,  take 
jurisdiction  of  the  property  of  a  nonresident 
person  or  foreign  corporation,  and  its  de- 
cree, to  the  extent  that  it  takes  possession 
and  disposes  of  the  property  within  its 
jurisdiction,  will  be  binding  upon  all  par- 
ties affected  or  interested,  whether  resident 
or  nonresident."  The  jurisdiction  of  the 
courts  of  a  state  to  seize  the  property  of  a 
nonresident  corporation  and  apply  it  in  sat- 
isfaction of  the  claim  of  a  single  creditor,  or 
by  proper  proceedings  distribute  it  among 
all  the  creditors  of  a  fgrei^  coif^OT;^i^^^| 
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not  open  to  diicusmon.  As  said  the  Su- 
preme Court  of  the  United  States  in  Blake 
V.  MoCUtng,  172  U.  S.  230,  247,  43  h.  ed. 
432,  435,  19  Sup.  Ct.  Rep.  165,  168:  "Be- 
yond questicHi  a  state  may  tiirough  judi- 
cial proceedings  take  poBsesBion  of  the  assets 
of  an  insolvent  foreign  corporatitm  within 
its  limits,  and  distribute  such  assets  or 
their  proceeds  among  creditors  according  to 
their  respective  rights."  If  the  eorporati<m 
has  gone  out  of  existence,  no  person  except 
the  shareholders  has  any  interest  in  the 
fund  remaining  after  the  creditors  are  sat- 
isfied. *'In  such  case,  therefore,  the  stock- 
holders are  simply  deferred  creditors  of  the 
corporation,  aiid  as  such  they  have  the 
same  right  to  sue  for  the  protection  of  their 
rights,  if  the  bill  sliowa  that  they  probably 
have  such  in  the  corporation,  as  any  other 
creditor."  Crumliah  v.  Shenandoah  Valley 
R.  Co.  28  W.  Va.  623,  634. 

The  legal  title  to  all  the  corporate  prop- 
erty is  in  the  corporation,  which  acts  only 
through  its  officers,  who  are  agents  of  the 
corporation — not  of  the  stockholders.  The 
corporation  itself  is  the  proper  person  to 
bring  any  proceeding  to  enforce  a  corporate 
right.  Shareholders,  as  such,  have  no  right 
to  bring  suit  in  behalf  of  the  corporation, 
unless  it  appears  that  the  corporate  odicers 
have  been  applied  to  to  bring  the  suit  and 
have  refused,  or  the  circumstances  are  such 
that  such  prior  application  is  plainly  use- 
less. .The  suit,  therefore,  of  the  stockhold- 
ers of  a  foreign  corporation  attempting  to 
recover  property  of  the  corporation,  is  nec- 
essarily a  suit  to  recover  property  to  which 
the  corporate  management  make  no  claim. 
Such  property,  or  the  proceeds  of  the  suit, 
having  come  under  the  control  of  the  court, 
and  the  power  to  protect  the  interests  of  cor- 
poration creditors  being  undoubted,  if  the 
corporation  does  not  appear  to  claim  the 
residue,  such  residue  would  seem  to  present 
clearly  the  case  of  a  fund  without  a  trustee. 
The  case  of  a  going  concern,  even  where  up- 
on actual  notice  the  corporate  managers  rer 
fused  to  take  charge  of  such  corporate  prop- 
erty, would  appear  to  furnish  evidence  that 
as  to  such  property  the  corporate  franchise 
had  been  abandoned,  and  authorize  the  in- 
terposition of  a  court  of  equity  in  behalf 
of  those  beneficially  interested.  But  that 
question  is  not  before  us,  for  it  is  all^;ed  in 
tlie  amended  bill  that  the  purpose  with 
which  the  aasota  of  the  corporation  were 
turned  over  to  the  other  defendants  was 
practically  to  wind  up  the  corporation,  and 
that  on  December  31,  1901.  all  the  business 
theretofore  done  in  the  name  of  the  Con- 
necticut company  was  clo^^ed  up  and  its  ca- 
reer as  an  apparently  going  concern  definite- 
ly and  finally  terminated,  and  that  it  has 
e6L.  R.  A. 


no  creditors.  Although  practioally  aban- 
doned, it  is  not  alleged  that  the  corporation 
baa  been  dissolved,  and  it  is  still  in  ezlst- 
eace  as  against  creditors.  AiraotM  v.  Eu- 
reka Pov^  Works,  48  N.  H.  66,  60.  But 
this  would  not  rendu  impossible  the  oondn- 
siou  that  the  corporate  franchise  baa  been 
so  abandoned  by  those  possessing  the  con- 
trol orer  it  that  the  fiction  <rf  a  corporate 
entity,  as  dbtinguished  from  the  aggregate 
of  individual  corporators,  all  of  whom  are 
before  the  court,  cannot  be  successfully  set 
up  to  prevent  the  enforcement  by  the  stock- 
holders of  their  equitable  rights  to  a  fair 
accoimting  from  those  who  aided  in  the 
fraud  by  which  the  corporation  was  wrecked. 
Ervin  v.  (ircgon  R.  <£  A'ow.  Co.  20  Fed.  577. 
The  case  upon  these  all^ations  is  one  of  a 
fund  deliberately  abandoned  by  the  trustee, 
and  which  equity  will  not  allow  to  be  lost 
for  the  want  of  a  holder  of  the  legal  title. 
Thu  argument  of  the  defendants  would  lead 
to  the  proposition  that  the  officers  and 
agents  of  a  foreign  corporation  doing  busi- 
ness in  the  state  and  having  property  here, 
having  attempted  to  dispose  of  all  the  cor- 
porate property  for  the  express  purpose  of 
depriving  the  stockholders  of  the  value  of 
their  shares,  and  with  the  intent  of  dosing 
up  the  corporation,  can,  by  abandoning  the 
corporate  property  remaining  here,  and  es- 
caping from 'the  state  after  the  filing  of  the 
sharehoiders'  bill  before  service  upon  them, 
defeat  the  efforts  of  the  shareholders  to  se- 
cure their  equitable  interest  in  what  is  left 
through  the  courts  of  the  state  where  the 
property  is.  To  assent  to  this  proposition 
is  to  deny  the  courts  of  a  state  jurisdiction 
over  all  property  in  it,  and  to  assert  the  in- 
defensible doctrine  that  property  owned  by 
iL  foreign  corporation  is  beyond  the  law. 

The  plea  avers  that  the  construction  com- 
pany has  no  property  in  this  state.  If 
this  be  so,  the  action  is  not  maintainable  up- 
on any  ground  heretofore  considered;  but 
this  averment  denies  only  by  argument  the 
construction  company's  right  of  action 
against  the  pleader,  and  the  plea  is  bad  be- 
cause argumentative.  If  not  open  to  this 
objection,  the  plea  would  avail  nothing,  for 
a  joinder  of  tha  issue  so  tendered  would  in- 
volve the  trial  of  tiie  whole  ease  made  by 
the  bill.  If  the  admiB8i<Hi  <rf  the  facts  al- 
leged in  the  bill  were  actual  instead  of  form- 
al, the  question  in  what  way  the  equitable 
rif^ts  of  the  plaintiffs  in  sueh  fund  ate  to 
be  worked  out  would  now  be  raised.  The 
question  may  never  arise,  because  the  plain- 
tiflfs  may  fail  to  establish  the  existence  of 
the  fund.  If  they  do  establish  it,  the  corpo- 
ration may  appear  and  claim  it.  Whether,  if 
the  corporation  doea  not,  it  will  be  necessary 
to  appoint  a  receiver  here  to  take  chacge  of 
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the  fund ;  whether  this  court  will  undertake 
to  distribute  the  fund  and  cloee  up  the  cor- 
poration, or  order  the  funds  into  the  hands 
of  a  receiver  in  Connecticut;  and  whether 
the  plaintiffs  may  not  in  some  state  of  facts 
provable  under  the  bill  be  entitled  them- 
selves to  a  judgment  against  the  pleader — 
are  questions  which  have  been  discussed, 
but  whidi  it  is  not  uow  advisable  to  oonsid- 
er.  The  court  has  no  jurisdiction,  as  the 
case  has  been  considered,  unless  the  fund  is 
here.  The  jurisdictkaial  fact  being  in  dis- 
pute, convMience  requires  that  this  fact  be 
settled  before  time  is  taken  to  consider  dif- 
ficult questions  of  law  whi^  may  not  be  ma- 
terial in  the  ease.  The  only  material  ques- 
tion now  is  whether  the  plaintiffs  can  pro- 
ceed and  establish  the  daim  of  their  cor- 
poration  against  a  New  Hampshire  corpo- 
ration. Of  this  claim  the  courts  of  this 
state  have  jurisdiction.  Except  by  consent 
of  the  tractiui  company,  a  domestic  resi- 
dent corporation,  no  other  court  could  ac- 
quire jurisdiction.  Uanifestly,  the  claim 
must  be  litigated  here,  if  at  all.  The  plea 
was  properly  overruled. 
Exception  overruled. 

All  concur. 


ROCKIXGHAM  COUNTY  LIGHT  & 
POWER  COMPANY 

V. 

Sylvester  N.  HOBBS. 

(72  N.  R.  581.) 

1.  The  rljcht  of  eminent  domain  \»  con- 
ferred upon  a  corporation  by  autborlt;  to 
take  and  bold,  and  to  purchase  and  hold,  ner- 
exsarf  real  estate,  followed  by  provlalona  for 
payment  of  the  owner's  damages. 

S.  A  conatltmiOMnl  proTlalon  forbid- 
ding the  talcing  of  private  property 
for  public  use  without  compensation  forbids, 
by  Implication,  the  taking  of  such  property 
for  private  use, 

3.  Whctker  or  not  the  uae  to  be  made 
of  land  which  a  private  corporation  1b 
seeing  to  take  under  the  power  of  eminent 
domain  Is  public  Is  a  question  of  law. 

4.  Tbe  colleetlon,  atorlnv*  and  dlatrl- 
bnllon  of  electrlcltr  for  the  use  of  all 
who  may  have  need  of  it  upon  equal  and  rea- 
sonable terms  Is  a  public  use.  so  as  to  Justify 
an  exercise  of  tbe  power  of  eminent  domain 
for  Uie  acqnIsltloD  of  a  right  of  way  for  tbe 
dlatrlbutlng  wires. 

(May  3.  1904.) 

Note. — For  other  cases  In  thla  series  on  the 
qaestton  when  tbe  generation  of  electricity  Is  a 
public  purpose  Justifying  the  exercise  of  the 
right  of  eminent  domain,  see  Avery  v.  Vermont 
Electric  Co.  u9  L.  R.  A.  817,  and  Fallabure 
rower  &  Ufg.  Co.  v.  Alexander,  61  L.  R.  A.  120. 

As  to  right  to  condemn  right  of  way  to  carry 
water  to  operate  electrlc-llght  plant,  see  Bell  v. 
Lamborn,  20  L.  B.  A.  241, 
06  L.  K.  A. 


TRANSFER  upon  defendant's  exceptimu, 
by  the  Superior  Court  for  Rockingham 
County,  for  the  opinion  of  the  SujnWM 
Court,  of  a  petition  for  the  acquisition  d  a 
right  of  way  to  conduct  electricity  across 
defendant's  land.  Eaceptiona  overruled. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Eastman  ft  HolUs  and  Artknr 
O.  Tvllerr  for  defendant: 

The  term  "public  use,"  as  limiting  the 
purposes  for  which  the  eminent  domain 
may  constitutionally  be  exercised,  means 
use  by  the  public  at  large,  either  direct^ 
(by  the  town,  county,  state,  or  nation),  or 
through  some  quasi  public  agency,  so  ctm- 
troUed  and  regulated  by  law  that  all  mem- 
bers of  the  eonuniuity  who  have  occasion 
to  share  in  the  use  may  do  so  on  just  and 
eqtial  terms. 

Lewis,  Em.  Dom.  {9  168-106 ;  Jt^ce,  Elec- 
tric Iaw,  I  273;  Re  Eureka  Baain  Ware- 
hovae  A  Sifg.  Co.  06  N.  Y.  42;  Btmcart  T. 
Oreat  yorthern  B.  Co.  65  Minn.  615,  33  "L. 
R.  A.  427,  68  N.  W.  208;  UiaaouH  P.  B.  Co. 
V.  yebraaka,  164  U.  8.  417,  41  L.  ed.  496, 
17  Sup.  Ct.  Rep.  130;  Oitieene^  8av.  A  L. 
Asao.  V.  Topeba,  20  Wall.  665,  22  L.  ed.  455; 
Tjiler  V.  Beaeher,  44  Vt.  648,  8  Am.  Bep. 
3t)8;  Bradley  y.  Falllrrook  Irrig.  Diet.  68 
Fed.  048,  164  U.  8.  162,  41  L.  ed.  388,  ^7 
Sup.  Ct.  Rep.  56;  Kettle  River  R.  Co.  v. 
Eattem  B.  Co.  41  Minn.  461,  6  L.  R.  A. 
Ill,  43  N.  W.  469;  National  Dock*  R.  Co.  v. 
Central  B.  Co.  32  N.  J.  Eq.  755 ;  Bonaparte 
V.  Camden  d  A.  B.  Co.  Baldw.  205,  Fed.  Cas. 
No.  1,G17;  Concord  B.  Co.  v.  Qreely,  17  N. 
H.  60;  Mt.  Vtaahingion  Boad  Co.'t  Petition, 
35  N.  H.  134. 

The  question  is  not  for  what  purposes  the 
property  is  used,  or  what  benefits  are  de- 
rived from  that  use,  but,  Who  gets  that  use 
and  those  benefits, — the  public,  or  private 
individuals  T 

Weidenfeld  v.  Sugar  Run  R.  Co.  48  Fed. 
615;  Tyler  v.  Beaeher,  44  Vt.  648,  8  Am. 
Rep.  398 ;  Stetcart  v.  Great  Northern  R.  Co. 
(V5  Minn.  515,  33  L.  R.  A.  427,  68  N.  W. 
208;  Chioayo  d  E.  I.  R.  Co.  v.  Wiltae,  116 
111.  449,  6  N.  E.  49 ;  Pittsburg,  W,  &  K.  R. 
Co.  V.  Bentcood  Iron  Worka.  31  W.  Va.  710, 
2  L.  R.  A.  680,  8  S.  E.  453;  Bholl  v.  Ger- 
man Coal  Co.  118  111.  427,  59  Am.  Rep.  379, 
10  N.  E.  189. 

Tbe  mere  fact  that  among  the  customers 
to  whom  plaintiff  expects  and  hopes  to  sell 
its  products  (if  they  will  pay  plaintiff's 
price)  are  some  corporations  engaged  in  the 
public  service  (electric  railways,  for  exam- 
ple) does  not  make  plaintiff's  mterprise  a 
public  one. 

State  ex  reL  8t.  Lovia  Underground  Serv- 
ice Co.  T.  Mvrphy,  134  Mo.  648,  34  L.  R.  A. 
369,  56  Am.  St.  Rep.  515,  31  8.^.  784,  34 
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S.  W.  51,  35  8.  W.  1132;  Joyce,  Electric 
Law,  i  277. 

The  only  uses  (aside  tnm  fiowage)  for 
which  our  Kew  Hampshire  courts  have  ever 
sustained  the  exercise  of  eminent  domain 
were  strictly  those  of  the  public,  within  the 
rule  we  have  above  laid  down. 

Backus  V.  Lebanon,  11  N.  H.  19,  30  Am. 
Dec.  -t^S;  Peirve  t.  aonutrnoorth,  10  N.  H. 
372;  State  v.  Hampton,  2  N.  H.'  22;  Mt. 
Washington  Aood  Co.'s  Petition,  36  N.  H. 
140;  Pisoataqua  Bridge  t.  New  Hampshire 
Bridge,  7  N.  H.  36;  i,onoord  B.  Co.  r. 
Greelg,  17  N.  H.  47;  Tiorthem  B.  Co.  r. 
Concord  d  C.  R.  Co.  27  N.  H.  184;  Orr  t. 
Quimby,  54  N.  H.  593. 

Hie  question  is  not  what  kind  of  use  is 
to  be  made  of  the  proper^,  but  whether  the 
beneficiaiy  is  the  public  or  not. 

Undencood  r.  Bailey,  59  N.  H.  480. 

Mr.  ammn«l  W.  Emezy,  for  plaintiff: 

The  legislature  has  plainly  and  finally  de- 
termined the  question  as  to  whether  or  not 
the  taking  was  necessary. 

Laws  1901,  chap.  195. 

The  legislative  decision  on  that  point  otm- 
cludes  inquiry  upon  it. 

Concord  It.  Co.  v.  Qreely,  17  N.  H.  47; 
iff.  Waaliiington  Road  Co.*e  PeHtion,  36  K. 
H.  134;  Talhot  v.  Hvdeon,  10  Gray.  417. 

'THho  courts  of  Maine,  New  Hampshire,  and 
Massachusetts  are  among  those  which  give  a 
liberal  enistructiCT  to  the  words  "public 
uses." 

Qreai  Falla  Mfg.  Co.  v.  FemaM,  47  N.  H. 
444;  Perry  v.  Keene,  68  N.  H.  514;  Ash  v. 
Cvmminge,  50  N.  H.  601;  Amoekeag  Mfg. 
Co.  T.  Bead,  66  "S.  H.  886j  Undencood  v. 
JTorth  Wayne  Scythe  Co.  41  Me.  201;  Ding- 
ley  V.  Gardiner,  73  Me.  63;  Preacott  v. 
OurfH,  42  Me.  05;  Jonea  v.  Bkinner,  61  Me. 
26;  Boston  d  R.  Mill  Corp.  v.  Neuman,  12 
Pick.  467, 23  Am.  Dec.  622;  Wolcott  Woollen 
Mfg.  Co.  V.  Vpham,  5  Pick.  292;  Talbot  v. 
Hitdson,  18  Gray,  417. 

Eminent-d<Hnain  power  may  be  conferred 
1^  the  legislature  upon  private  corpora- 
ticHis: 

For  construction  of  grain  elevators. 

Bttwart  V.  Great  Jkorthem  R.  Co.  65 
Minn.  515,  33  L.  R.  A.  427,  68  N.  W.  208. 

For  pipe  line  for  natural  gas. 

Johnston's  Appeal  (Pa.)  7  Atl.  167; 
Charleston  Natural  Oae  Co.  v.  Lowe,  52  W. 
Va.  662,  44  S.  fi.  410. 

For  pipe  line  for  oil. 

West  Virginia  Transp.  Go.  v.  Volcanic  Oil 
A  Coal  Co.  5  W.  Va.  382.  . 

For  telegraphs  and  telephones. 

Hew  Orleans,  M.  &  T.  R.  Co.  v.  Southern 
d  A.  Teleg.  Co.  63  Ala.  211;  State,  Trenton, 
d  N.  B.  Tump.  Co.,  Prosecutors,  v,  Ameri- 
can d  E.  Commercial  Neas  Co.  43  N.  J.  L. 
381;  Mobile  d  0.  R.  Co.  v.  Postal  Teleg, 
66  L.  R.  A. 


Cable  Co.  101  Tenn.  62,  41  L.  R.  A.  40S,  46 
S.  W.  671 ;  Gulf,  C.  d  8.  F.  R.  Co.  v.  South- 
uiestem  Teleg.  d  Teleph.  Co.  18  Tex.  CiT. 
App.  600,  45  S.  W.  151;  Sorthweatem 
Teleph,  Ewch.  Co.  t.  Chicago,  M.  d  St.  P,  R, 
Co.  70  Minn.  334,  79  N.  W.  315;  Bt.  Louis  d 
C.  R.  Co.  T.  Postal  TeUg.  Co.  178  111.  608, 
61  N.  £.  388;  Mobile  d  O.  R.  Co.  v.  PoaUU 
Teleg.  Cable  Co.  120  Ala.  21,  24  So.  408; 
Southtcestem  Teleg.  A  Teleph.  Co.  r.  Gulf, 
C.  d  8.  F.  R.  Co.  (Tex.  Civ.  App.)  62  S.  W. 
106;  San  Antonio  d  A.  P.  R.  Co.  v.  South- 
u-evterti  Teleg.  d  Teleph.  Co,  93  Tex.  818, 
40  L.  R.  A.  469.  77  Am.  St.  Bep.  884,  65 
S.  W.  117;  Postal  Teleg.  Cable  Co.  v.  Chi- 
cago, I.  d  L.  R.  Co.  30  Ind.  App.  664,  66  N. 
E.  919;  St.  Louie  d  S.  F.  R.  Co.  v.  South- 
u>estem  Teleph.  A  Teleg,  Co.  68  G.  0.  A. 
108,  121  Fed.  276. 

For  irrigation  of  agricultural  lands. 

Umatilla  Irrig.  Co.  v.  Bamhart,  22  Or. 
389,  30  Pac  37. 

For  drainage  of  lands. 

Bieeet  v.  Reehel,  159  U.  S.  380,  40  L.  ed. 
188,  16  Sup.  Ct.  Rep.  43;  Hetofc  v.  Voight, 
110  Ind.  279,  11  N.  E.  300. 

For  fish  ponds. 

Turner  v.  Nye^  164  Mass.  679,  14  L.  -R.  A. 
487.  28  N.  E:  1048. 

For  lateral  rulroads. 

Farnsworth  t.  Lime  Rook  B.  Co.  83  Me. 
440.  22  Atl.  873. 

The  terms  "public  use"  and  "public  bene- 
fit" are  substantially  anonymous  when 
used  in  relation  to  the  power  of  eminent 
domain. 

Oreat  Falla  Mfg.  Co.  t.  f  eniald,  47  N.  H. 
444;  Perry  v.  Keene,  50  X.  H.  614;  Amoe- 
keag Mfg.  Co.  V.  Head,  66  N*.  H.  386;  Amofl- 
keay  Mfg.  Co.  v.  Woroeeter,  60  N.  H.  622. 

By  virtue  of  the  statute  the  petitioner  ii 
a  quasi-public  oorp<ffati<Hi, — a  public-service 
corporation, — and  so  may  properly  be  en- 
dowed with  the  eminent-domain  power  for 
its  public  purposes,  as  all  its  product  is  for 
sale. 

Snell  v.  Clinton  Bleotrie  Light,  H.  d  P. 
Co.  m  lU.  620,  68  L.  R.  A.  284.  89  Am.  St. 
Rep.  341,  68  N.  E.  1082. 

Oliaae,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  is  a  voluntary  corporation, 
formed  under  the  general  law  (Pub.  Stat, 
chap.  147),  for  the  purpose  of  '"manufactur- 
ing, creating,  furnishing,  and  selling  for 
lighting,  manufacturing,  heating,  transpor- 
tation, propulsion  of  cars,  machines,  and  en- 
gines, and  for  all  mechanical,  commercial, 
and  business  purposes,  electricity  and  gaa 
and  all  other  illuminants  and  motive  pow- 
ers ;  to  3et  poles  and  stretch  wires  to  conduct 
and  trnns^mit  the  same,  and  to  install  and 
lay  all  neces^anry  means  or  instrumratalities 
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for  conducting,  storing,  and  trauBmitting 
the  same."  It  is  located  at  Portsmouth, 
and  its  business  is  to  be  carried  on  in  the 
towns  and  cities  of  Rockingham  and  Straf- 
ford counties,  and  in  Alton,  in  Belknap 
county.  By  §  5,  chap.  195,  p.  679,  Laws 
1901,  it  was  authorized  "to  take  and  hold, 
and  to  purchase  and  hold,  such  lands  and 
interests  in  land  as  may  be  reasonably  neces- 
sary to  carry  out  the  purposes  and  objects 
for  which  it  was  organized."  The  intention 
of  the  legislature  to  delegate  to  the  corpo- 
ration the  right  to  take  land  without  the 
owner's  consent  is  unmistakably  shown  by 
the  use  of  the  words  "to  take," — especially 
when  read  in  connection  with  the  words 
"to  purchase"  immediately  following, — and 
by  the  provision  made  for  the  location  of 
the  land  taken  and  payment  of  the  owner's 
damages.  The  plaintiff  relies  upon  this 
statute  for  its  authority  to  take  the  de- 
sired interests  in  the  defendant's  land.  It 
proposes  to  construct  and  maintain  a  line 
of  wires  extending  from  a  point  in  Hampton 
in  a  straight  line  to  a  point  in  Ea.st  King- 
ston, and  from  the  latter  point  in  a  straight 
line  to  a  point  in  Salem, — a  distance  of 
about  23  miles.  This  line  crosses  the  de- 
fendant's land,  and  in  the  location  which  tho 
plaintiff  has  filed  (Pub.  Stat.  168,  |8  26, 
34)  it  particularly  describes  the  line  and 
the  interest  in  land  taken.  The  latter  is, 
in  substance,  so  far  as  the  defendant's  land 
is  concerned,  the  right  to  set  and  forever 
maintain  four  poles  of  a  certain  size  and 
height  at  designated  points  in  the  line;  to 
string  as  many  as  15  wires  upon  cross-arms 
attached  to  the  poles,  not  less  than  18  feet 
above  the  surface  of  the  ground;  to  cut 
all  trees  within  1  rod  either  side  of  the  line, 
and  trim  other  trees  whose  branches  extend 
within  this  space;  and  to  enter  upon  the 
land  as  occasion  requires  for  the  purpose  of 
inspecting,  repairing,  and  renewing  the 
poles,  wires,  and  appurtenances.  The  loca- 
tion further  states  that  "there  are  to  be 
transmitted  along  and  upon  said  wires  a 
high  potential  electric  current  to  be  used 
in  operating  street  railroads,  for  power, 
lighting,  and  for  other  purposes;  and  other 
weaker  electric  currents  may  be  transmitted 
along  and  upon  said  line  for  various  pur- 
poses." The  plaintiff's  real  purpose  is  to 
ftmiish  power  for  the  operation  of  the  lines 
of  electric  railway  located  west,  south,  and 
east  of  Salem.  It  also  intends,  if  it  has 
occasion,  to  furnish  power  for  any  of  the 
purposes  authorized  its  charter.  It  is 
reasonably  necessary  to  take  the  specified 
interest  in  the  defendant's  land  to  carry  into 
effect  the  corporation's  purpose. 

Article  12  of  the  Bill  of  Rights  forbids, 
by  implication,  the  taking  of  private  prop- 
erty for  private  uses  wiUiout  the  ovner'B 
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consent.  Concord  R.  Go.  v.  Qreely,  17  N.  H. 
47 ;  TJndencood  v.  Bailey,  59  N.  H.  480.  Un- 
less, tlierefore,  the  use  which  the  plaintiff 
proposes  to  make  of  the  defendant's  land 
is  a  "public  use,"  within  the  meaning  of 
those  words  as  used  in  the  Bill  of  Rights, 
the  legislature  had  no  power  to  grant  to  the 
plaintiff  the  right  to  take  the  land,  or  an 
interest  in  it,  without  the  defendant's  con- 
sent. Whether  the  contemplated  use  is  of 
a  public  character  is  a  question  of  law. 
Concord  R.  Co.  v.  Greely,  17  N.  H.  47; 
Amoskeag  Mfg.  Co.  v.  Bead,  56  N.  H.  386, 
399.  The  Bill  of  Rights  contains  no  defini- 
tion of  "public  uses,"  and  the  court  has  not 
attempted  to  formulate  one.  "That  is  left 
to  be  determined  in  each  individual  case 
by  reference  to  the  principles  and  reasons 
upon  which  the  right  to  take  private  prop- 
erty for  the  public  use  is  founded,  and  by 
authority."  Great  Falls  Mfg.  Co.  v.  Femald, 
47  N.  444,  445.  It  has  been  held  in  this 
state  that  the  use  of  land  for  each  of  the 
following  purposes  is  a  public  use:  For  a 
turnpike  (Mt.  'Washington  Road  Go's  Peti- 
tion, 35  N.  H.  134) ;  for  a  toll  bridge 
{Pisoatagua  Bridge  v.  New  Bampshire 
Bridge,  7  N.  II.  35) ;  for  a  highway  {Peiroe 
V.  BomcrsKorth,  10  N.  H.  369;  Backus  v. 
Lebanon,  11  N.  H.  19,  35  Am.  Dec.  466); 
for  a  railroad  ( Concord  R.  Co.  v.  Oreely,  17 
N.  II.  47 ;  Northern  R.  Co.  v.  Concord  d  C. 
R.  Co.  27  N.  H.  183 ) ;  f  or  a  public  cemetery, 
it  seems  {Croicell  v.  Londonderry,  63  N.  H. 
42;  Evergreen  Cemetery  Aaao.  v.  Beecher, 
53  Conn.  551,  5  Atl.  353) ;  and  for  making 
a  survey  by  the  United  States  as  a  part  of 
the  coast  survey  (Orr  v.  Quimby,  54  N.  H. 
590).  In  all  these  cases,  excepting  the  last, 
the  public  have  a  common  and  equal  right 
to  the  use  of  the  land  taken,  for  the  pur- 
poses for  which  it  was  taken,  subject  to  cer- 
tain reasonable  limitations,  conditions,  and 
regulations.  In  fact,  the  principal  object  of 
the  taking  is  the  accommodation  of  the  pub- 
lic; and  whatever  benefit  the  corporation, 
through  whose  agency  the  right  of  eminent 
domain  ia  exercised,  derives  therefrom,  is  in- 
cidental to  the  main  object,  and  is  compen- 
sation for  money,  services,  and  skill  contrib- 
uted by  it  to  the  furtherance  of  that  object. 
The  decision  in  Orr  v.  Quimby,  54  N.  H.  590, 
is  based  on  the  idea  that  the  use  of  the  land 
for  the  purposes  of  the  coast  survey  is  neces- 
sary in  order  to  provide  "a  safe  highway 
upon  the  ocean," — which,  it  was  remarked, 
"is  as  much  a  public  necessity  as  a  safe 
highway  upon  the  land." 

It  has  also  been  held  that  the  owner  or 
occupant  of  land  upon  a  stream  of  water 
may,  by  erecting  a  dam  on  his  land,  take 
the  right  to  flow  the  lands  of  others  with- 
out their  consent,  for  use  in  connection  with 
his  mills,      complying  with  the  provisions 

Digitized  by  GooQle 


S34 


Xkw  Ha^IPSHIBE  SUPBEJfE  COUBT, 


Hat, 


of  the  statute  authorizing  such  taking,  and 
that  the  use  of  land  flowed  under  such  cir- 
cumstances is  a  public  use  within  the  mean- 
ing of  the  Constitution.  Pub.  Stat.  chap.  142, 
SS  12-19;  areat  Fall*  Mfg.  Co.  v.  Fernald, 
47  K.  H.  444.  Although  attempts  have  been 
made  to  have  this  question  reconsidered,  and 
the  reasons  given  for  the  decision  have  been 
vigorously  attacked  (50  K.  H.  592;  66  N. 
H.  388),  the  court  have  regarded  the  ques- 
tion as  settled,  and  have  declined  to  reopen 
it  (Ash  V.  Cummings,  50  N.  H.  691 ;  Amos- 
keag  Mfg.  Co.  v.  Bead,  56  X.  H.  386 ;  Amos- 
keag  Mfg.  Co.  v.  Worceater,  60  N.  H.  522; 
AmOBkeag  Mfg.  Co.  v.  Ooodale,  62  N.  H. 
66 ) .  In  speaking  of  the  mill  act,  Ladd,  J., 
said,  in  Salisbury  Mills  t.  Foraaith,  57  N. 
n.  124:  "I  agree  with  counsel  for  the  de- 
fendant that  the  act  goes  to  the  verge  of 
the  constitutional  power  of  the  legislature, 
and  I  may  say  that,  but  for  the  authorities 
by  which  the  court  thought  they  should  be 
governed  in  the  late  case  of  Amoskeag  Mfg. 
Co.  V.  Head,  I  should  find  great  difficulty  in 
sustaining  it."  See  also  the  remarks  of  the 
same  judge  in  the  case  referred  to.  56  N. 
H.  400.  The  courts  of  other  states  have 
given  a  like  interpretation  to  similar  pro- 
visions of  their  Constitutions  with  reference 
to  flowBge.  Lewis,  in  his  work  an.  Eminent 
Domain,  after  reviewing  the  decisions,  con- 
cludes that  "the  only  possible  basis  upon 
which  the  mill  acts  can  stand  is  that  mills 
are  a  public  use,  within  the  meaning  of  the 
Constitution."  and  that  "this  can  only  be 
true  of  that  class  of  mills  which  are  obliged 
to  serve  the  public,  and,  unless  the  acts  are 
limited  to  such  mills,  they  cannot  be  sus- 
tained." 1  Lewis,  Em.  Dom.  §S  176-183. 
It  would  seem,  therefore,  that  the  doctrine 
of  Great  Falls  Mfg.  Co.  v.  Fernald.  and  like 
cases,  is  aui  generis,  and  is  not  applicable 
to  the  full  extent  of  its  import  in  cases 
other  than  those  specially  relating  to  the 
taking  of  flowage  rights.  These  cases  can- 
not be  regarded  as  deciding  tiiat  "public 
use"  in  the  Bill  of  Rights  is  synonymous 
with  public  benefit,  public  advantage,  or  any 
use  that  is  for  the  benefit  and  welfare  of  the 
state.  Whatever  was  said  by  Perley,  Ch.  J., 
in  the  Fernald  Case,  having  a  tendency  to 
show  that  such  was  his  view,  must  be  under- 
stood as  having  reference  to  the  facts  of 
that  case,  and  not  as  expressing  a  general 
rule  to  l>e  applied  whenever  the  queBti<m  of 
public  use  arises. 

That  the  use  of  land  for  constructing  and 
maintaining  a  line  of  wires  to  e<mduct  cur- 
rents of  electricity  employed  in  transmitting 
intelligence  by  telegraph  or  telephone  for 
all  persons  who  may  desire  aueh  servioe,  or 
in  lighting  publio  streets,  h^wayB.  and 
buildings,  etc.,  or  in  moving  the  ears  of  a 
railway  serving  publio,  ia  a  "public  lue" 
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within  the  narrower  meaning  of  those  words 
as  applied  in  the  above-cited  eases,  is  be- 
yond question.  Pub.  Stat.  chap.  81,  S  13; 
Laws  1805,  p.  367,  chap.  27.  It  has  been 
so  held  in  other  jurisdictions.  Pierce  v. 
Dreic,  136  Maas.  76,  49  Am.  Rep.  7;  State, 
Duke,  Prosecutor,  v.  Central  New  Jersey 
Tcleph.  Go.  63  N.  J.  L.  341.  11  L.  R.  A.  664, 
21  AtL  460;  1  Lewis,  Em.  Dom.  {  172. 
Electricity  is  also  extensively  used  for  the 
transmission  of  power  from  the  point  where 
the  power  is  accumulated  by  means  of  a 
u-aterfall,  or  by  the  combustion  of  fuel,  to 
distant  points  for  use  there;  and  the  pros- 
pect is  that  it  will  be  used  in  the  near 
future  to  produce  and  distribute  heat  in  a 
similar  manner.  That  the  use  of  land  for 
the  production  and  distribution  of  power 
may  be  a  public  use  is  shown  by  the  mill 
acts  and  the  decisions  respecting  them, 
above  cited.  In  the  Fernald  Case  the  dam 
and  land  flowed  were  several  miles  distant 
from  the  mills  which  used  the  water,  and  in 
Amoskeag  Mfg.  Co.  v.  Worcester,  60  N.  H. 
522,  more  than  half  of  the  water  of  the  mUI 
pond  created  by  the  dam  was  used  by  other 
corporations  and  companies,  who  paid  rent 
to  the  plaintiffs  therefor.  If  the  corpora- 
tions and  companies  using  the  water  had 
been  quasi  public, — if  they  were  engaged  in 
a  public  service,  like  that  of  grinding  grain 
for  all  parties  who  had  occasion  for  such 
sei-vice,  without  discrimination  in  rates  or 
other  terms, — and  if  the  plaintiffs  in  those 
cases,  so  long  as  they  had  a  surplus  of  wm- 
ter,  were  ready  and  willing  to  supply  it  up- 
on like  terms  to  all  corporations  or  persons 
desiring  it  for  such  uses,  the  decisions 
would  not  be  subject  to  the  criticism  above 
mentioned.  The  knowledge  recently  ac- 
quired concerning  electricity  has  made  it 
possible  to  divide  power  into  any  desired 
portions,  and  to  freely  transmit  the  same  to 
almost  any  point  for  use.  This  has  created 
a  demand  for  power,  which,  though  not  so 
universal  as  the  demand  for  water,  is  never- 
theless of  a  public  character.  Like  water, 
electricity  exists  in  nature  in  some  form  or 
state,  and  becomes  useful  as  an  agency  of 
man's  industry  only  when  collected  and 
controlled.  It  requires  a  large  capital  to 
collect,  store,  and  distribute  it  for  general 
use.  The  cost  depends  largely  upon  the  lo- 
cation of  the  power  plant.  A  water  power 
or  a  location  upon  tide  water  reduces  the 
coet  materially.  It  may  happen  that  the 
business  cannot  be  inaugurated  without  the 
aid  of  the  pOK'er  of  eminent  domain  for  the 
acquisition  of  ni-cessary  land  or  rights  in 
land.  All  these  considerations  tend  to  show 
that  the  use  of  land  for  collecting,  storing, 
and  distributing  electricity,  for  the  purposes 
of  supplying  power  and  heat  to  all  who  vamy 
desire  it,  is  a  publio  use,  similar  in  ehuru- 
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ter  to  the  use  of  land  for  collecting,  storing, 
and  distributing  water  for  public  needs, — a 
use  that  Is  so  manifestly  public  "that  it  has 
been  seldom  questioned  and  never  denied." 
1  Lewis,  Em.  Dom.  §  173. 

The  defendant  has  callcid  attention  to  the 
recent  caae  of  Re  Rhode  Island  Bvburban.  R. 
Co.  22  R.  [.  457,  62  L.  R.  A.  879,  48  Atl. 
601,  in  which  it  was  held  that  the  use  by  an 
electric  railway  cfnnpany  of  land  situated 
6  miles  from  its  railroad  line  for  a  power 
bouse  and  coal  podcets  was  not  a  public  use 
within  the  meaning  of  the  Constitution  of 
that  state,  which  in  this  respect  is  similar 
to  tliat  of  this  state.  Hie  decision  is  based 
on  the  proposition  that  the  location  of  the 
power  house  on  the  particular  lot  in  ques- 
tion was  not  essential  to  the  public  service, 
but  pertained  only  to  the  private  interest  of 
the  company  in  its  business  details.  With 
the  knowledge  of  electricity  thus  far  ac- 
quired, an  electric  railway  cannot  be  oper- 
ated without  generating  or  collecting  elec- 
tricity in  large  quantities,  and  transmitting 
it  from  the  initial  point  to  and  along  the 
railway.  A  power  house,  or  something  an- 
swering the  same  purpose,  is  as  essential  to 
the  public  service  as  is  the  railway  track  it- 
self. The  court  truly  say  in  the  Rhode  la- 
land  Case: '  'There  is  a  class  of  cases  where 
the  public  does  not  use  the  land  itself,  and 
yet  the  public  necessity  is  so  direct  and  ob- 
vious as  to  imply  a  public  use.  Such,  for 
example,  are  cases  of  taking  land  for  en- 
gine houses,  car  houate,  and  repair  shops  on 
steam  railroads.  These  buildings  must  nec- 
essarily be  contiguous  to  the  railroad;  and 
while  the  public  may  not  use  the  buildings 
as  such,  yet  they  are  of  such  a  character 
that,  without  them,  the  public  could  not 
adequately  use  the  railroad  itself.  Th^ 
are,  in  fatct,  a  part  of  the  railroad."  See  1 
Lewis,  Em.  Dom.  S  170.  This  is  emphat- 
ically true  of  the  power  house  in  the  case  of 
on  electric  railway;  but,  because  of  the  dif- 
fsrenoe  in  the  necessities  in  the  two  eases, — 
a  particular  location  adjoining  the  railroad 
line  usually  being  imperatively  necessary 
for  an  engine  house,  etc.,  of  a  steam  rail- 
road, while  an  electric  railway  company  has 
greater  freedom  of  choice  as  to  the  location 
of  its  power  house, — ^tbe  court  held  that  the 
principle  of  the  steam  railroad  eases  re- 
ferred to  was  not  applicable  to  the  taking  of 
land  for  the  latter  purpose.  It  is  probable 
Uiat  in  many  cases  the  eatabliabment  and 
operation  of  electric  railways  for  the  accom- 
modation  of  the  public  will  depend  upon  the 
possibility  of  generating  or  collecting  elec- 
tricity at  a  low  cost,  A  water  power,  or  a 
port  at  which  coal  may  be  landed  from  sea- 
going vessels  directly  into  the  coal  pockets 
of  a  power  houae,  will  render  it  poesfble  to 
furnish  etoctrle  railway  facilities  for  public 
66L.  R.  A. 


use  at  points  situateu  many  miles  distant 
from  the  water  power  or  port,  that  could 
not  otherwise  be  furnished  at  all,  or,  at 
least,  without  much  greater  cost  to  the  pub- 
lic. In  such  cases  the  imperativeness  of  the 
necessity  attaches  to  the  freedom  of  choice 
as  to  location,  rather  than  to  the  proximity 
of  a  particular  location  to  the  railroad  line. 
If  laud  adjoining  an  electric  railway  may 
be  taken  for  a  power  house, — as  to  whidi 
there  can  be  no  doubt, — no  good  reason  is 
apparent  why  land  at  a  distance  may  not  he 
taken  if  the  public  good  so  requires.  Of 
course,  if  land  located  at  a  distance  may  he 
taken  for  a  power  house,  it  must  follow  that 
necessary  land,  or  rights  in  land,  may  be 
taken  for  constructing  and  maintaining  a 
line  of  wires  between  the  power  house  and 
the  railway.  As  has  already  be^n  intimat- 
ed, !ike  reasons  may  exist  for  having  the 
power  house  of  an  electric  light  company,  or 
other  public  service  company,  located  at  a 
distance  from  the  place  where  the  public 
service  is  rendered. 

But  it  is  not  the  intention  of  the  plaintiff 
to  make  use  itself  of  the  electricity  which  it 
generates  or  collects  in  either  of  the  ways 
above  mentioned,  except,  possibly,  that  of 
electric  lighting.  In  fact,  the  plaintiff  has 
no  authority  to  engage  in  the  business  of 
transmitting  intelligence  by  telegraph  or 
telephone,  or  in  a  manufacturing  business, 
or  in  operating  a  railroad.  In  this  respect 
the  case  differs  essentially  from  Fallsburg 
Potcer  <6  Mfg.  Co.  v.  Alexander,  101  Va.  98, 
61  L.  R.  A.  129,  99  Am.  St.  Rep.  855,  43  S. 
E.  194,  cited  by  the  defendant.  Its  purpose 
is  to  generate  or  collect  electricity,  and 
store,  transmit,  and  sell  it  to  those  desiring 
it  for  any  use  to  which  it  is  applicable.  Its 
business  in  respect  to  electricity  doeely  re- 
sembles that  of  an  aqueduct  company  in  re- 
npect  to  water.  This  business  differs  mate- 
rially in  several  important  respects  from 
that  of  selling  fuel  and  other  articles  of 
daily  use.  The  capital  and  enterprise  of 
private  individuals  are  ordinarily  sufficient 
for  the  latter  purpose.  It  is  not  important 
that  the  business  of  dealing  in  such  articles 
should  be  conducted  in  a  single  lai^  enter- 
prise,' with  supplies  emanating  from  a  sin- 
gle source.  The  business  does  not  require 
the  exercise  of  any  governmental  function. 
But,  as  has  already  been  suggested,  the  col- 
lection, storing,  and  distribution  of  electrici- 
ty, like  the  collection,  storing,  and  distri- 
bution of  water,  requires  large  capital,  fa- 
vorable conditions,  the  use  of  the  public 
streets,  and  sometimes  the  exercise  of  the 
right  of  eminent  domain.  Re  Muiwcipal 
fuel  Plants,  182  Mass.  605,  608,  60  L.  R.  A. 
502,  06  N.  K.  25;  Opinion  of  the  Justices, 
150  Mass.  SS2,  8  L.  R.  A.  487.  24  S.  E.  1084. 

If  the  plaintiff  is  under  obligstijA  to  sup- 
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ply  electricity  or  electric  energy  at  reason- 
able rates,  and  without  discrimination,  to 
all  corporations,  public,  quasi  public,  and 
private,  and  to  all  persons  desiring  it,  who 
are  located  witliin  reasonable  distances  of 
the  plaintiff's  lines,  so  far  as  the  extent 
and  capacity  of  its  works  will  permit^  it  ap- 
pears to  have  all  the  characteriatica  of  a 
quasi-public  corporation.  Its  articles  of 
association  do  not,  in  terms,  impose  this  ob- 
lijE^tion  upon  it.  They  are,  however,  entire- 
ly conaistrait  with  the  existence  of  the  obli- 
gation. When  the  interpretation  ia  consid- 
ered which  the  plaintiff  has  given  to  the 
agreement  by  its  acts  in  locating  lines  of 
wires  in  the  public  highways,  and  in  pro- 
curing and  attempting  to  exercise  the  right 
of  eminent  domain,  it  is  apparent  that  the 
plaintiff  intended  by  its  articles  of  associa- 
tion to  take  upon  itself  the  obligations  of  a 
quasi-public  corporation  in  respect  to  the 
sale  of  electricity  and  electric  energy.  The 
delegation  of  the  power  of  eminent  domain 
to  a  corporation  is  not  always  accompanied 
with  an  express  imposition  of  the  obligation 
to  serve  the  public  reasonably  and  equitably. 
A  corporation,  by  the  acceptance  and  exer- 
cise ot  the  power,  impliedly  undertakes  such 
service  respecting  the  subject  for  which  the 
power  is  exercised.  Lumbard  v.  Steams,  4 
Cush.  00;  State,  Trenton  d  N.  B.  Tump.  Co. 
Proaecutws,  v.  American  <6  E.  Commercial 
SeKt  Co.  43  N.  J.  L.  381.  In  the  numerotis 
charters  that  have  been  granted  to  aqueduct 
companies  in  this  state,  containing  author- 
ity for  the  exercise  of  the  right  of  eminent 
domain,  few,  if  any,  have  provisions  specify- 
ing their  public  duties.  The  following  are 
examples:  Laws  1851,  chap.  1190;  Laws 
1863,  chap.  2817,  p.  2776;  Laws  1870,  chap. 
83,  p.  473;  Laws  1872,  chap.  95,  p.  07; 
Laws  1883,  chap.  191,  p.  133;  Laws  1897, 
chap.  155,  p.  148;  Laws  1901,  chap.  292,  p. 
810;  Laws  1903,  chaps.  207,  272,  pp.  198, 
270.  Yet  there  can  be  no  doubt  that  it  is 
ths  duty  of  such  corporations  to  supply  wa- 
ter to  persons  located  along  their  mains, 
without  discrimination  as  to  rates  or  condi> 
tions.  Olmsted  v.  Morris  Aqueduct,  47  N. 
J.  L.  311;  Haugen  v.  Albina  Light  d  Water 
Co.  21  Or.  411,  14  L.  R.  A.  424,  28  Pac-  244; 
1  Jjewia,  Km.  Dom.  6  173.  "In  an  act  au- 
thorizing a  right  of  way  to  be  taken  for  the 
road  of  a  turnpike  company,  the  public 
right  of  using  the  road  need  not  be  express- 
ly asserted.  .  .  .  The  legal  construction 
of  such  an  act  is  not  that  8<HDe  public  ben- 
efit indirectly  accruing  from  a  private  use 
66  L.  R.  A. 


of  the  land  is  a  public  use  of  it,  but  that  by 
the  exercise  of  the  power  of  eminent  domain 
the  public  acquire  a  right  of  way,  subject 
to  the  payment  of  toll  to  the  company  who 
bear  the  expense  that  would  be  borne  by  the 
public  if  the  road  were  free."  Uolt  v.  An- 
trim, M  N.  n.  284,  287,  9  Atl.  389.  So,  in 
this  case  the  legal  construction  of  the  plain- 
tiff's charter,  as  amended  by  the  act  of  1901, 
is  that  the  public  acquire  a  right  to  the 
service  of  the  corporation  upon  equal  and 
reasonable  terms.  Bnetl  v.  Clinton  Eleotrio 
Linht,  H.  d  P.  Co.  196  111.  62(J,  58  L.  R.  A. 
284,  89  Am.  St  Rep.  341,  63  N.  E.  1082. 
This  view  of  the  charter  distinguishes  the 
case  from  Avery  v.  Vermont  Electria  Co.  75 
Vt.  235,  59  L.  R.  A.  817,  98  Am.  St.  Rep. 
818,  54  Atl.  179,  cited  by  the  defendant. 
The  case  also  differs  widely  from  State  ea 
rel.  Bt.  Louis  Underground  Service  Co.  v. 
Murpkp,  134  Mo.  548,  34  L.  R.  A.  369,  56 
Am.  St.  Rep.  615,  31  S.  W.  784,  34  B.  W. 
51,  36  S.  W.  1132.  In  that  case,  the  rights 
claimed  were  granted  by  the  city  of  St. 
L<mi8,  which  was  not  empowered  to  grant 
them  nor  to  enforce  the  reserved  public 
rights ;  while  in  this  case  the  grant  of  pow- 
er is  direct  from  the  state,  and  it  retains 
control  over  the  corporation,  and  can  pro- 
tect the  rights  of  the  public. 

In  addition  to  the  plaintiff's  duty  in  this 
regard,  the  legislature  have  power  to  con- 
trol the  plaintiff  in  its  dealings  with  the 
public.  By  I  19,  chap.  148,  Pub.  Stat.,  it 
ia  provided  that  "the  legislature  may  at  any 
time  alter,  amend,  or  repeal  the  charter  of 
any  corporation  or  the  laws  under  which  it 
was  established,  or  may  modify  or  annul 
any  of  its  franchises,  duties,  and  liabilities." 
This  authority  to  control  the  duties  of  cor- 
porations was  Urst  introduced  into  the  stat- 
utes upon  the  revision  thereof  in  1891,  and 
furnishes  additional  assurance  that  corpora- 
tions engaged  in  the  public  service,  as  well 
as  other  corporations,  shall  perform  their 
duties  to  the  satisfaction  of  the  public. 
There  seems  to  be  no  question  concerning 
the  validity  of  the  statute.  Spring  Valley 
Watencorks  v.  Schottl^,  110  U.  S.  347,  28 
L.  ed.  173,  4  Sup.  Ct.  Rep.  48. 

Thus  it  is  seen  that  all  the  elements  of 
public  use,  in  the  limited  sense  of  the  words, 
exist  in  this  case,  and  consequently  Uiat 
this  petition  may  be  maintained. 

Exception  overruled. 

Tonne  J-t  did  not  sit.  The  others  con- 
cur. 


Digitized  by  Google 


Atchison,  T.  &  B.  F.  B.  Go.  y.  SpAuinnTS. 


587 


KANSAS  SUPREME  COUBT. 


ATCHISON,    TOPEKA,    A    SANTA  FE 
KAILWAY  COMPANY,  Plff.  in  Err., 

V. 

Jamea  A.  SPAULDINO. 

<  Kan  ) 

*Oii«  wlio  eonstanilr  rides  vpon  the 
rails  of  a  railroad  company's  traelc 
by  means  ot  a  blcrele  Is  a  contloulng 
menace  to  tb«  safety  of  .public  travel,  and 
may  be  perpetually  eajotaed.  Held,  also, 
tbat  the  petition  in  tbe  present,  case  states 
sulDclent  facts  to  entitle  the  plaintiff  to  t&e 
relief  sooght. 

<Jane  II,  1904.) 

Ii^BROB  to  the  District  Court  fm  Atehiaon 
J  County  to  review  a  judgment  in  favor 

•Headnote  b;  Gbuhb,  J. 


Norn. — Right  of  raUroad  to  teqt  U-otptutera 
from  track  or  right  of  tcay. 

Atchisok,  T.  ft  B.  F.  R.  Co.  T.  8fadu>imo 
la  somewhat  unique  In  bo  far  as  It  awards  In- 
junctive relief  against  a  mere  pereonal  trespass. 
Exceptional  circumstances  are  usually  regarded 
as  necessary  to  Justify  awarding  an  Injunction 
In  such  cases,  and  tbeee  the  court  tlDds  In  the 
moiace  to  tbe  traveling  public  occasioned  by  pri- 
vate use  of  the  rails  upon  which  the  plaintiff's 
trains  were  ran.  But  Et  la  somewhat  remarka- 
ble tbat  tbe  necessity  for  such  relief  should  not 
have  arisen  In  some  earlier  case.  It  baa,  how- 
ever, arisen  In  a  Texas  case  subseqaently  to  tbe 
decWon  ot  the  Spafldino  CAsa^  and  that  case 
has  been  followed.  Onlf,  Colorado  ft  S.  F.  R.  Co. 
V.  Pucketl  (Tex.)  82  S.  W.  682. 

There  ia  no  question  that,  so  far  as  the  rights 
of  tbe  railroad  company  go,  they  are  as  exclualve 
SB  sre  those  of  a  private  owner. 

Thus,  It  has  been  held  that  a  railroad  com- 
pany has  the  right  to  the  possession  of  Its 
right  of  way  and  to  Its  exclusive  enjoyment,  and 
It  may  exclude  all  persons  and  beasts  therefrom 
at  soy  and  al)  times,  if  they  attempt  to  come 
upon  the  right  of  way  without  right.  Walsh  v. 
Virginia  ft  T.  R.  Co.  8  Nev.  110. 

And  that  8  railroad  company  has  the  right  to 
the  free  and  uninterrupted  enjoyment  of  Its 
right  of  way.  The  right  Is  the  same  in  charac- 
ter and  degree  that  the  holder  of  tbe  freehold 
has  to  the  exclusive  use  and  occupation  of  his 
premises.  MobPe  ft  O.  R.  Co.  v.  WUItams,  S3 
Ala.  5»6. 

So,  the  right  of  the  railroad  company  to  tbe 
use  of  Its  right  of  way  Is  exclusive.  Hurd  v. 
Rutland  ft  B.  R.  Co.  26  Vt.  121. 

The  company  has  a  right  to  exclude  at  all 
times  all  concurring  occupancy  by  tbe  former 
owner  in  any  mode  and  for  any  purpose.  Jack- 
son V.  Rutland  &.  B.  R.  Co.  25  Vt.  169,  60  Am, 
Dec.  246. 

There  has  been  some  slight  dlfTerence  of  opin- 
ion as  to  tbe  extent  of  tbe  rights  acquired  by 
tbe  company  so  far  as  the  owner  of  the  fee  was 
concerned.  Of  course.  If  tbe  fee  owner  is  act- 
tuK  within  blB  rights,  he  cannot  he  regarded  as  a 
trespasser,  or  treated  ae  sach.  Therefore,  If  tbe 
fee  owner  retains  all  the  rights  not  necessarily 
surrendered  to  tbe  company  for  Its  necessary  op- 
erations and  the  protection  of  tbe  public,  the 
company  cannot  Interfere  with  him  until  he  vio- 
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of  defendant  in  a  suit  to  enjoin  the  use  of  a 
bicycle  on  plaintiff's  property.  Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  A.  Hnrd  and  O.  J.  Wood, 
for  plaintiff  in  error: 

Under  the  averments  of  tbe  petition,  of 
oontinued  and  repeated  uses  of  the  tracks 
and  the  purpose  of  tbe  defendant  to  contin- 
ue to  use  the  tracks  in  the  future  were  not 
an  injunction  granted,  in  order  to  avoid  a 
multiplicity  of  suits  this  action  was  proper- 
ly brought,  and  the  plaintiff  was  without 
adequate  remedy  at  law. 

Curtis  V.  Raggett,  47  Kan.  86,  27  Pac. 
109;  Webster  v.  Goolce,  23  Kan.  637. 

Injunction  proceedings  will  obtain  to  re- 
strain a  trespaaa. 

lates  Its  rights.  Thus,  In  Kansas  It  has  been 
held  tbat  if  the  railroad  company  has  merely  se- 
cured a  right  of  way.  It  cannot  prevent  tbe  own- 
er of  the  fee  from  crossing  the  track  from  side 
to  side  80  far  as  he  can  do  so  without  Interfer- 
ing with  tbe  use  of  the  property  for  railroad 
purposes.  Kansas  C.  R.  Co.  v.  Allen,  22  Kan. 
285,  31  Am.  Rep.  190. 

So,  the  railroad  company  cannot  enjoin  the 
owner  of  the  fee  from  removing  coal  from  be- 
neath tbe  right  of  way  if  it  la  removed  In  such 
a  manner  that  no  Injury  will  result  to  tbe  sur- 
face. Chicago  &  A.  R,  Co,  V.  Brandau,  81  Mo. 
App.  1. 

But  In  some  Jurisdictions  the  rights  of  the 
company  sre  more  exclusive. 

Thus,  the  railroad  company  may  maintain 
trespass  In  ease  the  adjoining  owner  attempts 
to  enter  upon  the  right  of  way  and  cut  and  re- 
move the  herbage  and  other  products  of  the 
soil  growing  thereon.  Troy  ft  B.  R.  Co.  v.  Pot- 
ter. 42  Vt  265,  1  Am.  Rep.  325. 

So,  a  railroad  company  may  maintain  tres- 
pass for  all  unlawful  entries  and  acta  op<Hi  Its 
right  of  way  whenever  such  entries  or  acts  In- 
terfere wltb  the  exclusive  possession  of  the  land 
to  which  the  company  is  entitled.  Under  this 
rule,  the  railroad  company  has  a  right  of  ac- 
tion in  case  the  adjoining  owner  enters  upon  Its 
right  of  way  and  attempts  to  remove  tbe  turf 
therefrom,  or  in  ease  he  attempts  to  build  a 
farm  crossing  at  a  place  where  he  has  no  right 
to  do  so.  Connecticut  ft  P.  Rivers  R.  Co.  Hol- 
ton,  32  Vt,  43. 

The  company  may  employ  any  remedy  which 
Is  open  to  tbe  individual  owner  of  the  fee. 

It  nuy  lawfully  expel  by  force  one  who  at- 
tempts to  go  upon  Its  right  of  way  to  sell 
lunches  to  passengers  against  Its  will.  Fluker 
V.  Georgia  U.  &  Bkg.  Co.  81  Ua.  461,  2  L.  R.  A. 
843.  12  Am.  St  Rep.  328,  8  S.  E.  520. 

But  there  Is  no  right  to  kill  a  person  merely 
because  he  is  trespssslug  upon  the  railroad 
tracks,  and  the  railroad  company  will  be  liable 
for  tbe  act  of  its  servant  In  doing  so  If  he  Is 
acting  within  the  line  of  his  duty.  Haebl  v. 
Wabash  R.  Co.  119  Mo.  325,  24  S.  W.  737. 

But,  tbe  company  being  peculiarly  subject  to 
legislative  control,  Its  absolute  rl^ts  may  be 
curtailed  for  the  public  good. 

A  railroad  company  has  no  right  to  prevent 
another  corporation,  which  has  Ykv^  antiiDrlty 

Digitized  by  VjOOg  IC 


S88 


Kansas  Sufbihx  Coubt. 


JONB> 


Harden  v.  Meta,  10  Kan.  App.  341,  58 
Pac.  281;  Webster  v.  Oooke,  23  Kan.  637; 
Walker  V.  Armstrong,  2  Kan.  198;  foifw 
V.  Fetter,  20  Kan.  47;  Kirkendall  v.  Hunt, 
4  Kan.  514;  High,  Inj.  §S  702,  703. 

The  demands  of  the  law  and  the  public 
upon  railway  companies  are  exacting  and 
strict,  and,  in  order  to  permit  the  plaintiff 
in  error  properly  to  discharge  its  duty  to 
the  public,  and  in  eoinpliance  with  the  re- 
quirementa  of  law,  a  free,  clear,  and  unob- 
structed  track  should  be  vouchsafed  to  it. 

Union  P.  B.  Co.  v.  Rollins,  5  Kan.  190. 

Messrs.  C.  D.  Walker  and  J.  Id.  Berry, 
for  defendant  in  error : 

Plaintiff's  petition  is  insuHicient  to  au- 
thorize the  issuance  of  an  injunction. 

Longshore  Printing  Co.  v.  Bowell,  26  Or. 
527,  28  L.  B.  A.  464,  40  Am.  St.  Rep.  640,  38 
Pac.  fi47. 

Mere  conclusions  are  insufficient  to  bus- 
tain  an  appUcaticm  for  injuncti<m. 

to  crofls  Itn  tracks  on  a  bridge,  from  making 
temporary  use  of  Ita  right  of  way  with  workmen 
and  scaffolds.  Great  North  of  E:ngland,  C.  ft  U. 
Jnnetlon  R.  Co.  T.  Clarence  U.  Co.  1  CoUf.  Cb. 
Caa  SOT. 

Tlie  right  of  the  oHnpanj  to  the  control  of 
Its  property  being  established,  the  question  of 
Its  right  to  Injunctive  relief  Is  governed  by  the 
rules  applicable  to  the  granting  of  Injunctions 
generally.  Promln«it  among  the  requirements 
Is  tha  Inadequacy  ol  »  remedy  at  law.  If  the 
trespass  Is  of  such  a  character  that  no  ade- 
quate remedy  at  law  exUts,  equity  will  Interpose. 
If  the  trespass  Is  of  such  a  character  as  tn 
threaten  the  Irreparable  destruction  of  prop- 
erty, a  good  ground  for  equitable  relief  Is  pre- 
srated. 

Thus,  a  prettmlaary  Injunction  will  He  to  pre- 
Tent  a  trespass  which  goes  to  the  deatrnctlon  of 
the  property,  as  by  attempting  to  remove  fences 
and  buildings  and  tracks  (or  the  purpose  of 
opening  a  highway,  until  the  rights  of  the  par* 
ties  can  be  settled.  Sonttaem  P.  B.  Co.  t.  Oak- 
land, 68  Fed.  60. 

So,  Injunction  will  He  to  prevent  the  removal 
of  a  fence  lawfully  erected  across  a  suspended 
right  to  a  crossing,  and  to  prevent  the  one 
claiming  the  right  to  a  rontlnned  use  of  the  way 
from  trespasslns  upon  the  railroad  rlf^t  of 
way.  Midland  B.  Co.  v.  Gribble  [1895]  3  Ch. 
12»,  64  t..  J.  Ch.  N.  8.  541. 

So,  A  railroad  company  may  enjoin  a  property 
owner  from  destroying  tracks  which  it  has  laid 
under  statutory  authority  along  property  wblch 
be  bas  dedicated  for  a  puMIc  hliAway.  Soutta- 
em  P.  R.  Co.  t.  Ferris,  98  CaL  298,  18  U  R.  A. 
610,  28  Pac.  828. 

And  an  Injunction  will  lie  to  prevent  a  rail- 
road company  from  attempting  to  oust  by  fore** 
another  company  from  a  right  of  way  of  whicb 
the  latter  Is  In  possession  under  apparent  right. 
Pennsylvania  Co.  v.  Ohio  River  Junction  B.  Co. 
204  Pa.  856,  54  Atl.  359. 

So,  the  railroad  company  may  enjoin  Interfer- 
ence with  the  laying  of  Ita  tracks  on  Us  right 
of  way.  Kansas  City  &  H.  B.  R.  Co.  v.  Kansas 
City     S.  W.  R.  Co.  128  Mo.  62.  31  S.  W.  451. 

Bnt  to  be  entitled  to  relief  the  tracks  must 
have  been  laid  lawfully.  The  company  Is  not 
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Boirard  V.  Eddy,  56  Kan.  408,  43  Pac 
1133;  CofeyvilU  Mia,  oG  Qas  Go.  y.  Citieeiuf 
Katvral  Oas  A  Min.  Co.  55  Kan.  173.  40 
Pac.  326 ;  State  ea  rel.  Cranmer  t.  Thorson, 
9  8.  T).  149,  33  L.  R.  A.  582,  68  N.  W.  202; 
X  Beach,  Modern  Law  of  Eq.  Jur.  SS  641, 
642;  Chicago,  B.  rf  Q.  R.  Co.  v.  Grant,  65 
Kan.  386,  40  Pac.  654;  Bassett  v.  Salisbury 
Mfg.  Co.  47  N.  U.  426;  Lorenz  v.  Waldron, 
06  Cal.  243,  31  Pac.  54;  &enet  t.  Delaware 
d  H.  Canal  Co.  122  N.  Y.  525,  25  N.  E.  022; 
1  High,  Inj.  3d  ed.  S  9;  16  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  360;  Janewille  v.  Carpenter, 
77  Wis.  288,  8  L.  R.  A.  808,  20  Am.  St.  Rep. 
123,  46  N.  W.  128;  McHenry  v.  Jevoett,  90 
N.  Y.  63;  Western  U.  Teleg.  Co.  v.  Cham- 
pion Electric  Light  Co.  9  Ohio  Dec.  Reprint, 
540;  Sargent  V.  Ohio  d  M.  R.  Co.  1  Ilandjr 
(Ohio)  52;  Bigelow  t.  Hartford  Bridge  Co. 
14  Conn.  565,  30  Am.  Dec.  502;  New  York 
Frmting  d  Dyeing  Establishment  t.  Fit^ 
1  Paige,  07. 

entitled  to  relief  If  It  has  Itself  been  guilty  of 
wrongdoing. 

Therefore,  a  railroad  company  cannot  prevent 
Interference  with  tracks  which  ft  has  laid  after 
the  approval  by  the  proper  authorities  of  a  plan 
for  the  crossing  of  Its  tracks  by  another  com- 
pany, where  the  additional  tracks  tatertere  wlUi 
the  earrj-Ing  out  of  the  plan  so  approved. 
Klichburg  R.  Co.  t.  New  Haven  *  N.  Co.  184 
Mass.  547. 

Equity  will  enjoin  the  wrongful  construction 
of  buildings  upon  a  r^t  of  way  of  a  railroad 
company.  Chicago,  B.  &  Q.  R.  Co.  v.  Porter,  72 
Iowa.  426,  34  N.  W.  280. 

The  coi-poratlon  may  enjoin  the  erection  of  a 
flour  mill  upon  the  rigbt  of  way  In  such  a  man- 
ner as  to  amount  to  an  obstruction  of  Its  law* 
ful  use  thereof.  Cunnlufiham  v.  Rome  R.  Co. 
27  Ga.  490. 

Even  If  the  railroad  has  been  constructed  In 
a  covered  tunnel,  tbc  corporation  may  enjoin  the 
<>rectlon  of  buildings  by  a  trespasser  upon  the 
surface.    Junction  R.  Co.  v.  Boyd,  8  Phlla.  234. 

And  the  railroad  eompanjr  may  remove  pipes 
laid  acrou  Its  tracks  on  a  private  crossing  as 
part  of  a  pipe  line  for  the  transportation  of  oil. 
Breckinridge  v.  Delaware.  L.  &  W.  R.  Co.  (N.  J. 
Eq.)  33  Att.  800. 

But  In  East  Tennessee.  V.  &  G.  R.  Co.  v. 
Sellers,  86  Oa.  853,  11  S.  E.  643.  tbe  court  beld 
that  there  was  no  abuse  of  discretion  In  draylBg 
temporary  Injunction  to  prevent  the  conatrncHon 
of  a  sawmill  partly  on  the  ttgbt  of  way  of  a 
railroad  company. 

A  municipal  corporation  may  be  enjoined 
from  opening  a  street  longitudinally  along  a 
railroad  right  of  way  without  legislative  author- 
ity, and  also  from  extending  a  utreet  across  a 
railroad  yard  In  such  a  manner  as  greatly  to 
discommode  and  diminish  the  business  of  the 
company  and  Impair  the  value  of  Its  property 
and  franchise.  Ft.  Wayne  v.  lake  Shore  k  M. 
8.  R.  Co.  132  Ind.  Sns.  18  L.  R.  A.  367.  32  Am. 
St.  Rep.  277,  32  X.  15.  215. 

One  of  the  most  frequent  applications  for  re- 
lief has  been  to  prevent  rival  companies  from 
occupying  portlouB  oi  tbe  right  of  way.  After 
a  right  of  way  has  been  secured  by  one  company 
other  companies  cannot  lawfully  Interfere  witb 
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Equity  will  not  interfere  to  restrain  a 
trespaBser  simply  because  he  it  a  trespasser. 
1  Higli,  Inj.  700,  701. 

Oreeae,  J.,  delivered  the  opinim  of  the 

court: 

The  plaintiff  is  a  railroad  c<»poration 
owning  and  operating  a  line  of  railroad 
fiom  the  dty  of  Atehison  to  the  city  of 
Cummings,  in  Atchison  county,  over  which 
it  transports  passengers  and  freight.  It 
brought  tJkis  aetiwi  to  perpetually  enjoin 
tiie  defendant  from  riding  over  its  track 
fnnu  Atdiison  to  Comnifngs  on  a  bieyele  so 
constructed  as  to  enable  him  to  run  it  on 
the  raiU.  A  temporary  injunctitm  was 
granted.  To  the  petition  the  defendant 
filed  a  demurrer,  which  was  overruled;  he 
pleaded  a  general  denial,  and  that  the  peti- 
tion did  not  state  facts  sufficient  to  entitle 
the  plaintiff  to  the  relief  sought.  The  trial 
resulted  in  n  judfnnent  for  defendant.  The 
plaintiff  prosecutes  this  proceeding. 

it  wltbout  legislative  authority.  Bat,  tbe  rl^t 
of  way  bavlDg  beat  appropriated  lor  the  beneflt 
of  the  public,  tbe  flrst  occupant  cannot  claim 
the  right  to  exclude  therefrom  other  companies 
acting  under  aatborlty  of  the  legislature.  The 
poaslbllltr  of  tbe  second  compaoy  securing  a 
right  to  utilize  ihe  location  of  a  prior  one  may 
have  great  weight  In  Influencing  the  chancellor 
la  withholding  Injunctive  relief. 

Injiincllon  will  He  to  prevent  the  forcible  eon- 
strucUon  of  a  railroad  track  scrose  a  railroad 
right  of  way  for  the  purpose  of  connecting  a 
railroad  with  the  plants  of  shippers.  Cbatta- 
nocva  Terminal  It.  Co.  v.  Felton,  68  Fed.  278. 

But  It  bas  been  held  tbat  Injunction  should 
not  be  granted  against  the  attempted  condemna- 
tion by  a  bccond  corporation  of  a  right  of  way 
already  appropriated,  where  there  Is  an  ade- 
quate remedy  at  taw  by  an  action  for  damages 
or  by  protection  to  be  afforded 'In  the  condemna- 
tion proceedings.  Columbus  Terminal  A  Belt 
Co.  V.  Toledo  &  0.  C.  R.  Co.  32  Ohio      J.  186. 

So,  injuuctlon  will  not  He  to  prevent  the  lay- 
InfT  of  tracks  along  the  right  of  way  of  another 
company  merely  because  It  Is  done  after  an  ap- 
peal from  tbe  order  authorizing  it,  so  tbat  It 
emstttutes  a  trespass,  where  there  is  nothing 
to  show  that  It  will  be  Irremediable,  since  equity 
has  no  Jurisdiction  of  such  treapasses.  Mobile 
&  a.  R.  Co.  V.  Alabama  Midland  it.  Co.  87  Ala. 
520.  6  So.  407. 

Bo,  It  Is  not  error  to  refuse  to  enjoin  a  rail- 
road company  from  laying  tracks  on  another's 
unoccupied  right  of  way,  wbere  it  Is  not  shown 
that  tbe  Injury  will  he  Irremediable,  or  that  de- 
fendant Is  not  able  to  respond  In  damages  for 
the  trespass,  and  the  space  appears  to  be  suffl- 
clent  to  accommodate  both  companies,  although 
the  'complainant  la  ready  to  begin  laying  Its 
tracks  at  the  point  In  question  at  the  time  the 
Injunction  la  applied  for.  Baleigh  &  W.  R.  Co. 
T.  Glendon  &  O.  Mln.  &  Mfg.  Co.  112  N.  C.  061. 
17  S.  E.  77. 

In  (wntrast  with  the  above.  It  baa  been  held 
that  one  railroad  company  will  be  enjoined  from 
taking  for  Its  own  use  the  right  of  way  of  an- 
other road  until  the  necessity  therefor  Is  shown. 
Denver  *  B.  G.  R.  Co.  v,  Denver,  8.  P,  ft  P.  R. 
Co.  17  Fed.  867. 
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The  defendant  in  error  moves  to  dismiu 
the  action  for  wnnt  of  jurisdicti<m  of  this 
court.  It  is  true  that  neither  the  petition 
in  the  court  below  nor  the  evidence  upon  the 
trial  stated  or  proved  what  amount  vn»  in 
controversy,  but  after  the  case  was  tried  the 
plaintiff  in  error  procured,  and  filed  with 
the  case  made,  affidavits  which  lAowod  that 
the  amount  exceeded  $100.  It  is  the  oom- 
mon  practice  of  this  court  to  show  any  j'u- 
risdi(^oital  fact  hy  evidence  outside  of  the 
record,  and  has  been  such  practice  since  the 
decision  of  the  case  of  Jonea  v.  Kellogg,  SI 
Kan,  263,  37  Am.  St.  Rep.  278,  33  Pac.  997. 
Tbe  moti(m  is  overruled. 

It  appears  that  upcm  the  final  hearing  the 
court  ctmduded  the  plaintifl*B  petitim  was 
not  aufBdent  to  entitle  it  to  any  relief.  The 
material  part  of  the  petition  read*  as  fid- 
lows:  "That  it  is  now,  and  tor  a  number 
of  years  last  post  has  been,  ttie  owner  Of  a 
Hue  of  railroad  running  through  the  county 
of  Atchistm  and  into  and  through  the  cily 

So.  In  Hoke  v.  Georgia  B.  &  Bkg.  Co.  89  Ga. 
216,  15  8.  IS.  124,  It  was  held  that  there  was  no 
abuse  of  discretion  in  granting  a  temporary  lo- 
Junctlon  to  restrain  the  condemnation  of  a  atrip 
along  a  railroad  right  of  way  upon  which  to  lay 
tbe  tracks  of  another  road,  where  the  statute 
under  wblcb  tbe  other  road  waa  acting  was  al- 
leged to  be  unconstitutional,  and  the  injury 
which  would  result  waa  allesed  to  be  irremedi- 
able. 

A  more  serious  question  arises  where  the 
right  of  way  Ilea  through  a  gap,  so  that  the 
space  Is  InsulBclent  for  more  than  one  rlf^t  of 
way  of  full  width.  In  such  cases  the  Interests 
of  tbe  public  require  that  the  flrst  company  shall 
not  secure  a  monopoly  of  the  space  so  as  to  be  In 
a  position  to  exclude  competition.  Under  sncb 
circumstances,  the  Icglslatare  may  Interpose  and 
regulate  the  manner  In  wblch  tbe  space  shall  be 
used,  and  the  sourts  will  see  that  the  provisions 
of  the  statute  are  obeyed.  The  conflict  between 
rival  roads  has  arisen  more  frequaitly  in  the 
original  I'^catlon  of  tbe  road  than  afterwards. 
The  cases  dealing  with  tbat  phase  of  the  subject 
win  be  found  in  a  note  to  Wllllamaport  ft  N.  B. 
R.  Co.  V.  Philadelphia  ft  E.  R.  Co.  12  B.  A. 
220. 

One  railroad  company  will  be  enjoined  from 
laying  tradra  upon  the  right  of  way  of  another 
through  a  canyon  until  tbe  rights  of  the  re- 
spective parties  can  be  adjusted.  Montana  C. 
R.  Co.  V.  Helena  ft  R.  M.  R.  Co.  6  Mont.  416,  12 
rac.  916. 

But  a  railroad  company  cannot  restrain  an- 
other from  laying  tracks  on  Its  unoccupied  rl^t 
of  way  through  a  gap  where  it  may  not  have  use 
tot  the  right  of  way  at  tbat  point  for  a  long 
time  to  come,  and  there  Is  nothing  to  show  that 
the  Injury  will  be  Irremediable,  but  tbe 
evidence  tends  to  show  that  the  work  done 
by  tbe  defendant  company  will  Inure  to 
the  benefit  of  the  complainant  when  It  comes 
to  make  use  of  the  gap,  while  in  any  event 
the  defendant  Is  solvent  so  as  to  be  able  to  re- 
spond to  any  damages  Inflicted.  Western  North 
Carolina  B.  Co.  v.  Georgia  ft  N.  C.  B.  Co.  88  N. 
C.  79.  B.  P.  F. 
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of  Atdiison,  in  laid  county,  over  which  line 
of  road  it  opentea  continuously  freight  and 
passenger  tntina,  both  day  and  night,  and 
that  it  is  necessary  for  the  protection  of  its 
trains,  passengers,  and  employees  that  it 
have  the  exclusive  use  of  its  tracks,  road- 
bed, and  right  of  way.  That  the  said  de- 
fendant has  for  a  omsiderahle  length  of 
time,  Tiithout  any  authority  of  law.  and 
without  the  assent  or  pemiiBsi<m  of  this 
plaintiff,  used  its  track  and  roadbed  be- 
tween tlie  station  <^  Cummings  and  the  city 
of  Atchison,  in  said  Atchison  county,  Kan- 
sas, for  the  purpose  of  transporting  himself 
thereover  on  a  vehicle  called  a  bicycle,  so 
constructed  as  to  run  along  and  upon  the 
tracks  nf  said  plaintiff,  and  propelled  by 
himself.  That  this  plaintiff  has  repeatedly 
warned  and  notified  said  defendant  that  he 
must  not  use  its  said  railroad  track  and 
roadbed  in  the  manner  and  for  the  purposes 
stated,  but  that  be  refuses  to  desist  fnnn 
the  use  of  its  said  track  in  the  manner 
aforesaid,  and  inforras  the  plaintiff  that  be 
will  not  obey  the  notice  and  warning  given 
bim  as  aforesaid.  The  plaintiff  avers  that 
the  use  of  its  said  railroad  track  and  road- 
bed by  the  defendant  in  the  manner  afore- 
said does  and  will  greatly  endanger  the 
operation  of  its  trains  tiiereover,  and  is  lia- 
ble to  cause  collision  between  the  defendant 
and  his  bicycle  and  the  plaintiff's  trains, 
and,  1^  i-eason  of  collisions  which  are  likely 
and  probable  to  occur,  its  property  and  the 
lives  of  the  plaintiff's  passengers  and  em- 
ployees are  ccuistantly  menaced  and  endan- 
gered, and  that,  if  said  defendant  shall  be 
permitted  to  continue  the  use  of  the  said 
track  and  railroad  of  the  plaintiff  in  the 
manner  heretofore  stated,  said  plaintiff  will 
suffer  irreparable  damage  and  injury  by 
reason  of  collision  between  the  defendant 
and  his  bicycle  and  plaintiff's  trains,  and 
tliat  it  is  without  a  plain  and  adequate  rem- 
edy at  law."  The  objectitms  urged  to  this 
petition,  as  stated  by  defendant  in  his  brief, 
are  as  follows :  "The  length  of  the  track  so 
used  by  defendant  is  not  stated,  nor  its  con- 
dition; there  is  no  statement  of  the  number 
of  trains  passing  over  that  porticm  of  the 
track  each  day,  nor  the  respective  times  of 
their  passage,  nor  that  defendant's  use  of 
the  track  with  bis  bicycle  was  at  such 
times  that  trains  were  due  or  likely  to  pass 
over  it,  nor  how  nor  in  what  way  a  collision 
with  a  man  on  a  bicycle  could  or  would  de- 
rail a  train  or  interrupt  its  passage  over  the 
track ;  neither  are  any  facta  stated  to  show 
how  or  in  what  manner  a  collision  might 
occur,  or  how  such  colllson  could  or  would 
occasion  any  interference  with  the  operation 
of  trainft,  or  endanger  plaintiff's  property 
and  the  lives  of  its  passengers  and  employ- 
ees." These  objections  cannot  be  sustain^. 
66  L.  R.  A. 


If  the  plaintiff  can  maintain  tiie  action  at 
all,  its  petition  states  sufficient  fticta  to  enti- 
tle it  to  a  perpetual  injunction.  It  is  per- 
tinent to  say  that  the  right  of  a  railroad 
company  to  tiie  exclusive  use  of  its  tracks 
does  not  depend  wholly  upon  the  actual 
damage  done  or  lilraly  to  be  dime  to  its 
tracks  or  right  of  way,  or  the  financial  aUl- 
ity  of  tiie  person  committing  such  damage 
to  respond  in  damages.  A  railroad  com- 
pany is  a  qtusi-public  corporation.  8t.  Jo- 
seph d  D.  C.  B.  Co.  r.  Ryan,  11  Kan.  603, 
Id  Am.  Rep.  357;  State  ex  rtl.  Vaylor  v. 
Dodye  City,  M.  d  T.  R.  Co.  SS  Kan.  378,  42 
Am.  Stf  Rep.  2&S,  36  Pac  747.  Plaintirs 
duties  with  reference  to  carrying  freight 
and  passengers  are  subjects  of  legislative 
regulation  and  control.  It  is  properly  held 
to  the  highest  degree  of  care  for  the  safety 
of  the  lives  and  property  thus  intrusted  to 
it,  enmmensurate  with  the  business  in  which 
it  is  engaged.  The  damage  to  plaintiff*8 
trade  by  reason  of  the  defendant's  constant 
use  thereof,  or  the  danger  to  his  life  by  bis 
foolhar^  persistence  in  riding  thereon,  are 
not  the  most  important  questions,  nor  are 
they  determinative  of  plaintiff's  rij^t  to  an 
injunction,  if  these  were  all  the  questions, 
the  plaintiff  might  be  required  to  seek  other 
relief.  The  rights  of  the  public  are  in- 
volved; the  safety  of  public  travel  demands 
a  clear  track.  It  is  the  duty  of  railroad 
companies  to  provide  such  a  tiuck. 

It  has  been  ruled  again  and  again  by  this 
court  that  a  railroad  ctnnpany  is  entitled  to 
the  uninterrupted  and  exclusive  possession 
and  occupancy  of  its  tracks  uid  all  of  its 
right  of  way  necessary  for  conducting  its 
business,  except  where  built  on  the  public 
highway  or  over  public  crossinrfs.  iftsaotirj 
P.  R.  Co.  V.  Matinon,  31  Kan.  337, 2  Pac.  800; 
Kanaw  C.  S.  Co.  v.  Allen,  22  Kan.  285,  31 
Am.  Kep.  190;  Tennia  v.  Inter-State  OoMol. 
Rapid  Transit  R.  Co,  46  Kan.  603,  25  Paa 
876;  Kansas  C.  R.  Co.  v.  tfaefeson  County, 
45  Kan.  716,  26  Pac.  394;  DiXlon  v.  KanaoM 
City,  Ft.  S.  <€  Jf.  R,  Co.  67  Kan.  687,  74  Pac. 
231.  It  is  not  only  the  right,  but  the  duty, 
of  a  railroad  company  to  keep  its  tracks 
clear,  and  if  it  is  unable  to  keep  trespassera 
therefrom,  who,  by  their  constant  presence, 
are  liable  to  endanger  the  lives  of  the  pub- 
lic, who  constantly  use  these  thtvoughfarea, 
it  may  apply  to  the  court  for  assistanoe. 
The  petition  in  this  case  shows  that  the  de- 
fendant was  a  constant  trespasser  upon  the 
company's  track,  and  was  a  menace  to  the 
safe  and  speedy  operation  of  its  trains,  and 
dangerous  to  public  travel. 

The  judgment  of  the  court  below  ia  re- 
versed, and  the  cause  remanded. 

All  the  JuaUoei  CMicur. 
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NEW  JERSEY  COURT  OF  ERRORS  ANB  APPEALS. 


Victor  S.  H.  WALDRON  «t  oL 

V. 

Mary  DAVIS.  Admrx.,  etc.,  of  Eliza  Van 
Norden,  Deoeased,  Plff.  in  Err, 

<  N.  J  ) 

*1.  Service*  itDclk  m  are  particaliirlr 
deacrlbcd  in  tbis  oplmiom*  rendered  In 
cnrlns  for^  numinc  nnd  mlnlatcrlnar 
to  the  henlth  and  comfort  of  a  laiuitic,  be- 
long to  the  class  of  necenarlM  which  axe 
recoverable  against  the  InnaUc,  and  after  her 
death  against  her  estate. 

2.  Where  n  per«on  toonrdlna.  with  nnd 
in  the  care  of  another,  ander  an  express 
asTMrnenc  flzlng  the  monthly  rate  of  pay 
therefor,  becomes  Insane,  the  elemrat  of  mu- 
tuality requisite  to  continue  In  force  the  old, 
as  well  as  to  give  vitality  to  a  new,  agree- 
ment, ipHo  facto  ceases  to  exist ;  but  the  law 
win  Imply  a  liability  on  the  part  of  the  lu- 
natic to  pay,  upon  quantum  meruit,  for  the 
reasonable  value  of  her  snb8equ«it  board  and 
care,  as  well  as  for  additional  services  per- 
formed for  her  benefit  and  necessitated  by 
soch  change. 

8.  When  the  original  relationship  be- 
tween aach  parties  was  that  of  debt- 
or nnd  eredltor,  recognized,  before  Insan- 
ity flupervened,  by  the  paym«it  and  receipt  of 
money  on  account  of  such  Indebtedness,  the 
law  will  not  presume  that  the  additional 
services  afterwards  rendered  to  the  lunatic 
were  intended  as  a  gratuity. 

(Jane  20,  1904.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  allowing  a  claim  against  dece- 
dent's estate.  Affirmed. 
The  facta  are  stated  in  the  opinion. 
Uttart.  Oronie  it  FarklM,  for  i^aintifT 
in  error: 

There  cannot  be  an  express  contract  and 
an  implied  contract  embracing  Uie  same 
subject-matter  at  the  same  time ;  the  former 
neceasarily  excludes  the  latter. 

15  Am.  &  Eng.  35nc.  Law,  2d  ed.  p.  1708. 

Services  in  the  nature  of  more  attention 
given  decedent  on  account  of  his  sidcnesa 
are  presumptively  within  his  express  con- 
tract to  pay  a  specified  amount  for  "board, 
washing,  and  mending;"  and  extra  compen- 
sation cannot  be  recoirered  therefor,  in  the 
absence  of  a  new  contract. 

Harrififlton  v.  Hickman,  148  Pa.  401,  23 
Atl.  1071;  Voorhees  v.  Combn,  33  N.  J.  L. 
494;  Conover  v.  Utilhoell,  34  N.  J.  L.  57; 
Disbrote  v.  Duratid,  64  N.  J.  L.  343,  33  Am. 
St.  Rep.  078,  24  Atl.  546;  Oajf  v.  Mooney, 
67  N.  J.  L.  27,  60  Atl.  696. 

*Headnote«  by  VBaDBHSDROH,  3. 


NOTB. — Ar  to  atatote  Imposing  on  estates  of 
Insane  pers<ms  who  have  no  heirs  the  expense 
Incurred  tor  their  treatment  and  maintenance, 
see,  fn  this  series,  Bon  Homme  County  v. 
Berndt.  60  L.  R.  A.  &61. 
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The  statute  of  limitations  bars  a  recovery 
beyond  six  years  and  six  months  before  the 
beginning  of  the  suit. 

See  Gen.  Stat.  SI  1,  9,  Limitation  of  Ac- 
tions. 

Mr.  Icaae  B.  Taylor,  for  defendant  in 

error : 

The  recovery  waa  |»oper. 

Reando  v.  iliaplaj/,  90  Mo.  261,  59  Am. 
Rep.  13,  2  S.  W.  406;  Sawyer  v.  Lufhin,  56 
Me.  308;  La  Hue  v.  Oilkyaon,  4  Pa.  375,  45 
Am.  Dec.  700;  Van  Horn  v.  Hann,  39  N.  J. 
L.  207. 

Vredenburffh,  J.,  delivered  the  opinion 

of  the  court: 

Under  the  lindings  of  fact  and  of  law  of 
the  trial  jud{>e  in  this  cause,  a  jury  having 
been  waived,  flnal  judgment  was  awarded 
the  plaintiff  below  for  the  balance  of  princi- 
pal money,  with  interest,  as  claimed  by  the 
plaiiitifl'  and  specified  in  the  bill  of  particu- 
lars. The  declaration  was  in  contract,  up- 
on the  common  counts,  and  the  account  as 
claiined  was  thus  particularized,  vie. : 
"{])  To  board  and  care  of  said  Eliza  Van 
Norden,  deceased,  from  October  1,  1893,  to 
October  1,  1898,  260  weeks,  at  $4.25  per 
week,  $1,105.  (2)  To  board  and  care  of 
Eliza  Van  Norden,  deceased,  from  October  1, 
1898,  to  date  of  her  death,  March  13,  1902, 
179  weeks  and  2  days,  at  $5  per  week,  $806.- 
43;  total,  $2,001.43."  Against  these  charges 
were  credits  given  for  payments  made  on  ac- 
count of  $1,426.75.  The  only  plea  filed  was 
the  general  issue  in  assumpsit.  The  plain- 
tiff's evidence  at  the  trial  (and  there  waa 
none  other  offered)  exhibited  an  express 
contract,  made  in  October,  1893,  between 
the  original  parties,  under  which  the  board 
and  lodging  of  the  deceased  were  agreed  up- 
on at  a  fixed  price.  The  evidence  showed 
that  the  deceased  boarded  with  the  plaintiff 
from  October,  1893,  until  the  summer  of 
1 S98,  making  monthly  payments  on  account 
of  her  board  under  the  contract  proved,  and 
then  visited  her  sister  until  October,  1898, 
when  she  returned  to  the  plaintiff's  house. 
Upon  her  return  a  great  change  both  in  her 
body  and  mind  was  apparent.  The  evidence 
clearly  shows,  and  the  trial  judge  found, 
that  the  deceased  had  become  non  compos 
mentis.  While  no  inquisition  was  had,  nor 
office  found,  it  is  clear  from  the  evidence, 
and  must  be  conceded,  that  after  October  I, 
1898,  at  least,  the  deceased  became  insane. 
To  this  mental  disorder  the  physical  aflSic- 
tion  of  cancer  was  added ;  and  her  condition, 
both  mentally  and  physically,  necessitated 
constant  and  exacting  care  and  services  to- 
ward her  on  the  part  of  the  plaintiff.  A 
short  extract  from 
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on  tliis  subject  will  show  that  the  BervioeB 
rendered  and  the  care  given  to  the  deceased 
by  the  plaintiff  both  before  and  after  Octo- 
ber 1,  1898,  belonged  to  a  class  which  in  law 
ai'e  properly  denominated  "necessaries."  A 
witness  in  the  plaintiff's  household  testified 
that  "she  [the  deceased]  couldn't  be  left 
alone.  We  didn't  leave  her  alone  for  a 
number  of  years, — for  five  years, — and 
never  left  her  alone  night  and  day.  .  .  . 
Then  gradually  she  became  worse,  and 
soiled  the  rooms,  the  carpets  in  four  rooms, 
and  the  hallj  besides  her  own  room, — 
spoiled  them,  ruined  them, — and  destroyed 
some  of  the  furniture.  .  .  .  She  became 
violent,  and  couldn't  care  for  herself, — had 
to  be  attended  to,  dressed,  and  so  forth, 
washed,  and  cared  for, — and  she  became 
very  noisy  and  troublesome  at  the  table  and 
in  the  house,  so  that  no  other  boarders  could 
be  had,  because  of  her  constant  noises  and 
disturbance.  ...  In  caring  for  her,  if 
she  was  soiled,  and  we  wished  to  remove  her 
clothing,  it  would  often  take  two  to- handle 
her,  because  she  would  kick  so.  She  would 
fight  and  scratch  and  pull  hair.  .  .  . 
One  had  to  hold  her  feet  while  the  other 
would  get  her  clothes  off." 

The  counsel  of  the  plaintiff  in  error  did 
not  contend  upon  the  motion  for  a  nonsuit 
in  the  court  below,  nor  does  he  in  this  court 
insist,  that  the  deceased  after  October  1, 
1898,  was  sane,  nor  that  the  extra  services 
performed  were  not  necessary  to  be  done  for 
her  health  and  oomtort;  but  the  insistment 
is  that  no  recovery  for  any  sum  in  excess  of 
that  agreed  upon  can  be  had  on  an  implied 
contract  to  pay  for  the  reasonable  worth  of 
such  additional  services,  because  the  express 
contract  proved  excludes  an  implied  eon- 
tract,  or,  to  use  the  words  of  the  brief,  "an 
express  contract  was  in  existence,  covering 
the  entire  subject-matter  of  the  suit."  But 
this  contention  ignores  the  important  change 
in  the  contractual  relations  of  the  parties 
which  the  intervention  of  the  insanity  of 
one  of  the  contracting  parties  accomplished. 
After  that  occurred,  the  express  mutual 
agreement  no  longer  continued  in  force. 
The  authorities  are  all  in  such  accord  upon 
this  head  that  citation  is  uncalled  for.  Aft- 
er that  event  deprived  the  parties,  not  only 
of  their  power  to  keep  in  force  the  prior  mu- 
tual agreement,  but  also  of  their  legal  abil- 
ity to  enter  into  any  new  one,  the  law  im- 
plied a  liability  on  the  part  <tf  the  lunatic, 
which  became  binding  after  her  death  also 
upon  her  estate,  to  pay,  upon  quantum  mer- 
uit, what  such  necessaries  were  reasonably 
worth.  This  principle,  also,  is  so  well  sus- 
tained by  authority  of  both  text-books  and 
reported  cases  that  I  shall  only  dte  a  few  of 
the  most  pointed,  vut.:  Fan  Bom  v.  Bonn, 
39  X.  J.  L.  207 ;  Batlett  v.  OoJbea,  1  Cusli. 
86  L.  R.  A. 


297;  Kendall  v.  May,  10  Allen,  50;  Richard- 
son V.  Strong,  .35  K.  C.  (13  Ired.  L.)  106,  55 
Am.  Dec.  430;  Pearl  v.  M'Dowell,  3  J.  J. 
Marsh.  660,  20  Am.  Dec.  190;  1  Addison. 
Contr.  2d  Am.  ed.  p.  236.  In  the  ease  of 
Kichardson  v.  Strong,  3d  X.  C.  (13  Ired.  L.) 
100,  65  Am.  Dec.  430,  the  action  was  as- 
sumpsit on  gtumtum  meruit  for  work  and 
labor, — being  for  the  services  of  a  nurse  for 
a  madman,  and  of  a  guard  to  protect  him 
from  a  propensity  to  destroy  himself, — and 
the  North  Carolina  supreme  court  held  that 
"where  a  person  is  insane,  so  as  to  attempt 
injury  to  himself,  and  the  destruction  of  his 
property,  the  services  of  a  nurse  and  guard 
fall  within  the  class  of  necessaries,  as  de- 
fined by  law."  The  finding  of  the  trial 
judge  a»  to  the  value  of  the  services  ren- 
dered by  the  plaintiff  after  October  1,  1898, 
in  the  cure  of  the  deceased,  is  not  here  re- 
viewable ;  nor,  indeed,  has  the  correctness  of 
his  finding  upon  that  subject  been  ques- 
tioned by  the  counsel  of  the  plaintiff  in  er- 
ror. 

The  further  point  made  in  the  brief  of 
the  plaintiff  in  error,  that  "a  family  rela- 
tion existed  between  the  plaintiff  and  de- 
fendant's intestate,  and  that  no  implied  as- 
sumpsit will  arise  for  extra  services,"  is  an- 
tagonized by  the  fact  that  the  parties  had 
always  dealt  with  each  other  as  debtor  and 
creditor,  and  the  intestate,  before  she  be- 
came insane,  hod  made  many  payments  of 
money  on  account  of  an  indebtedness  to  the 
plaintiff  for  her  board  and  lodging,  whidi 
she  had  thus  conclusively  recognized.  This 
fact  serves,  in  the  absence  of  evidence  to  the 
contrary,  to  negative  any  presumptim 
which  otherwise  possibly  might  have  arisen 
that  the  subsequently  continued  additional 
services  were  rendered  as  a  gratuity.  No 
plen  of  the  statute  of  limitations  having 
boon  interposed,  the  effect  of  that  statute 
upon  the  claim  cannot  be  considered;  but, 
even  if  it  had  been  properly  set  up,  the  pay- 
ments of  money  by  intestate,  when  applied 
to  the  earliest  items,  would  have  left  the 
unpaid  balance  unaffected  by  the  statute. 

The  fudgmmtt  beloic  should  b«  e^lrmed. 


Joseph  H.  EVERS 
V. 

William  KBOUSE,  Plf.  in  Brr. 

(  N.  J  > 

*Ab  met  done  by  •  servant  wklle  e«> 
V«IE«d  la  tke  work  of  his  asMtor. 

'Headnote  by  Ocuuhbb,  Ch.  3. 

Note. — As  to  liability  of  master  for  servant's 
wllfnl  or  mIschlevoQS  act  causins  Injury  to  third 
person,  In  the  absence  of  any  cmtraetual  fcla- 
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but  entirely  disconnected  tberefrom,— done, 
not  aa  a  means  or  for  the  parpoae  of  perform- 
ing that  work,  but  solelr  tot  Cbe  accompUab- 
ment  of  the  Independent,  mallclons,  or  mls- 
chierous  parpode  of  the  servant, — li  not  In 
an;  sense  the  act  of  the  master,  and  for  In- 
jarles  reealttng  to  a  third  person  from  such 
an  act  the  servant  alone  Is  responsible. 

(June  22,  1904.) 

ERBOR  to  the  Supreme  Court  to  xeriew  a 
Judgment  in  favor  ot  plaintiff  in  an  ac- 
tion brought  to  recover  damages  for  injuries 
to  plaintiiT's  property  which  vere  alleged 
to  have  resulted  from  the  wrongful  act  of 
defendant's  son,  for  whieh  he  was  alleged  to 
be  resp^msiUe.  Reveraed. 
The  facts  are  stated  in  the  opinion, 
iffsirs.  Oowles  ft  Ouray*  for  plaintiff  in 
error: 

Whm  the  act  complained  of  is  not  related 
or  incident  to  the  wwk  of  the  mastw,  is  not 
adapted  to  its  performance,  and  is  not  in- 
spind  hy  the  purpose  to  accomplish  that 
work,  it  is  tiie  act  of  the  servant  al<mej  and 
he  al<»ie  is  resprasible. 

f/oII«r  v.  P.  Sanford  Roag,  68  N.  J.  L.  324. 
M  L.  R.  A.  948,  96  Am.  St.  Rep.  046,  S3  Atl. 
472;  BHtle  v.  Oamdm  d  A.  R.  Co.  66  K.  J. 
L.  616,  23  L.  R.  A.  283.  28  Atl.  305;  Guille 
y,  Campbell,  200  Fa.  110.  56  L.  R.  A.  Ill, 
86  Am.  St.  Rep.  706,  49  Atl.  038;  Bowler  v. 
O'Coimell,  162  Mass.  819,  27  L.  R.  A.  173. 
44  Am.  St.  Rep.  359,  38  N.  E.  408;  Stephen- 
son T.  Southern  P.  Co.  93  Cal.  558,  16  L.  R. 
A.  475.  27  Am.  St.  Rep.  223,  29  Pac.  234; 
Rounds  V.  DeUncaref  L,  A  If.  R.  Co.  64  N. 
Y.  129.  21  Am.  Rep.  507;  Ayarigg  v.  "New 
York  <E  E.  R.  Co.  'sO  N.  3.  L.  400;  PerMein 
V.  Amencon  Eap.  Co.  177  Mass.  630,  52  L. 
R.  A.  069.  59  N.  £.  104;  Lynok  V.  Florida 
O.  A  P.  K.  Co.  113  Ga.  1105.  54  L.  R.  A.  810, 
39  S.  E.  411:  Mulligan  v.  New  York  A  R. 
a.  B.  Co.  129  N.  Y.  608,  14  L.  R.  A.  791,  26 
Am.  St.  Rep.  639.  29  N.  E.  062 ;  Coagrove  v. 
Ogden,  40  N.  Y.  266,  10  Am.  Rep.  361 ;  Bro- 
kaw  V.  yflio  Jereeg  R.  A  Tranap.  Co.  32  N. 
J.  L.  328,  00  Am.  Bee.  650. 

The  act  complained  of  is  (me  which,  under 
the  cironmstanoes,  could  not  li^lly  have 
been  done  by  either  the  master  or  the  serv- 
ant: therefore  no  authority  could  be  im- 
plied in  the  servant  to  do  it. 

Keator  v.  Minor,  12  X.  J.  L.  J.  202;  Lyona 
T.  Martin.  8  Ad.  ft  El.  612;  Imacs  v.  Third 
Ave.  R.  Co.  47-  N.  Y.  122,  7  Am.  Rep.  418; 


tlon.  see  also.  In  tbis  series,  note  to  RItcble  v. 
Waller,  27  L.  R.  A.  161 ;  Pittsburgh,  C.  C.  &  St. 
L.  It  Co.  V.  SultlTan,  27  I..  It.  A.  840 ;  Texas  & 
P.  R.  Co.  V.  Heovllle,  27  L.  K.  A.  179 ;  Hayer  v. 
Thompsou-Hntcbiason  BIdg.  Co.  28  L.  H.  A. 
48S:  Baltimore  Consol.  R.  Co.  v.  Pierce,  45  L.  R. 
A.  527 :  Nelson  Business  Colleg^e  Co.  t.  Lloyd. 
46  L.  R.  A.  314 ;  Pierce  v.  North  Carolina  R. 
Co.  44  U  R.  A.  316 :  aalveston.  H.  &  8.  A.  R. 
Co.  V.  Zantxlnger,  47  L.  R.  A.  282;  Dorser  v. 
66  L.  R.  A. 


Holler  V.  P.  Sanford  Rose,  68  N.  J.  L.  324, 
59  L.  R.  A.  943,  »G  Am.  St.  Rep.  546,  63  Atl. 
472;  Ouille  v.  Campbell,  200  Pa.  119,  56  L. 
R.  A.  Ill,  86  Am.  St.  Rep.  705.  49  Atl.  938. 

If  the  servant  steps  aside  from  his  mas- 
ter's business,  for  how  short  a  time  soever, 
to  commit  a  wrong  not  connected  with  that 
business,  the  relation  of  master  and  servant 
will  be  for  the  time  suspended. 

Tliomp.  Neg,  885,  886;  Holler  v.  P.  San- 
ford Rosa,  68  X.  .).  L.  324,  50  L.  R.  A.  943, 
06  Am.  St.  Rep.  546,  53  Atl.  472;  Howe  v. 
Xewmarch,  12  Allen,  49;  Rounda  v.  Dela- 
icart,  L.  A  W.  B.  Co.  64  X  Y.  120,  21  Am. 
Rep.  597. 

Mr.  AddlaoH  Ely  for  defendant  in  emn-. 

Chuuttere*  Ch.  J.,  delivered  the  opinion 
of  the  court; 

Hie  plaintiff  in  error  (the  defendant  be- 
low) resides  at  No.  Park  Plaee,  in  the 

city  of  Passaic.  On  the  24th  of  July,  1001. 
his  minor  son  was  directed  by  Mrs.  Krouse, 
the  wife  of  the  defendant,  to  sprinkle  the 
Inwn  in  front  of  the  house  with  water  from 
the  garden  hose.  While  he  was  engaged  in 
his  work,  a  Mrs.  Olazier,  who  had  bonowed 
from  Mr.  £vera,  the  plaintiff  below,  his 
horse  and  wagraij  drove  down  Park  riace  to 
her  own  home,  which  was  nearly  opposite 
the  Krouse  resid«ice,  tied  the  horse  to  a 
hitching  post  along  the  curb,  and  left  it 
standing  there  while  she  went  into  her 
house.  During  her  absence  young  Krouse 
turned  the  hose  upon  the  horse,  fri^tening 
him  BO  that  he  broke  loose  ai^  ran  away. 
Before  being  caught,  he  had  so  injured  him- 
self that  it  was  fo^pd  necessary  to  destroy 
him.  The  wagOtf  was  practically  demol- 
ished. This  suit  was  brou^t  to  recover 
the  value  of  the  horse  and  wagon,  and  re- 
sulted in  a  verdict  and  judgment  for  the 
plaintilT. 

The  only  error  assigned  which  requires 
coDsideration  is  directed  at  the  charge  of 
the  judge  to  the  jury  in  dealing  with  the 
question  of  the  liability  of  the  defendant. 
The  instruction  complained  of  was  as  fol- 
lows :  "Tlie  boy  was  engaged  in  sprinkling 
the  lawn.  He  was  accustomed  to  do  it.  !t 
was  his  father's  lawn.  Was  he,  then,  in  his 
father's  service  while  he  was  doing  thatT 
Was  that  his  father's  business  T  If  he  was, 
then,  for  the  misconduct  of  the  Ix^  in  the 
use  of  these  things  which  he  was  using 

Kansas  Cltj,  P.  &  O.  R.  Co.  52  L.  R.  A.  92; 
Lynch  V.  Florida  C.  &  P.  R.  Co.  54  L.  R.  A.  810; 
Alsever  v.  Minneapolis  ft  St.  L.  R.  Co.  66  L.  R. 
A.  748  i  Eatlug  v.  ChtcSRO  &  N.  W.  R.  Co.  60  L. 
R.  A.  168:  and  Kleebauer  v.  Western  Fnse  & 
Explosive  Co.  60  L.  R.  A.  377. 

As  to  liability  of  father  for  wrongful  act  of 
minor  son,  see  alao.  In  this  series.  Smith  v.  Dav- 
enport. 11  L.  R.  A.  420,  and  Meers  v.  McDowell, 
53  L.  R.  A.  789.  y~>  i 
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about  his  father's  business,  the  father  would 
be  responsible,  just  as  if  the  father  himself 
had  done  it.  So,  if  you  find  that  the  boy 
was  in  his  fatlier's  service,  and,  through 
neglect,  through  lack  of  ordinary  care,  or 
from  a  mlachievous  disposition,  threw  this 
water  upon  or  over  the  horse  in  such  a  way 
as  was  likely  to  frighten  the  horse,  then 
both  father  and  son  would  be  responsible." 
It  is  contended  that  it  was  erroneous  to  in- 
struct the  jury  that  the  father  would  be  lia- 
ble to  the  plaintifT  if  they  found  that  the 
boy,  "through  a  mischievous  dispmition, 
threw  this  water  lipon  or  ever  the  horse." 

The  general  rule  as  to  the  question  of  the 
master's  liability  for  the  wrongful  acts  of 
his  servant  is  thus  stated  by  Mr.  Justice 
Fort,  speaking  for  this  court,  in  the  case  of 
Holler  T.  jP.  Sanford  Boss,  68  N.  J.  L.  324, 
SO  L.  It.J^.  943,  96  Am.  St.  Rep.  546,  53  Atl. 
472;  "The  servant  of  the  master  cannot 
bind  the  master  to  resp(»id  in  damages  to 
the  plaintiff  unless  it  be  shown  that  the  act 
which  the  servant  did,  which  caused  the  in- 
jury, was  an  act  which  was  expressly  or  by 
necessary  impliaition  within  the  line  of  his 
duty  under  his  employment.  .  .  .  For 
a  wilful  act  done  by  a  servant,  not  within 
the  line  of  his  employment,"  no  liability  at- 
tnches  to  the  master.  A  reference  to  the 
text-bookb  which  deal  with  this  subject 
shows  that  the  rule  laid  down  in  Holler  v. 
P.  Sfinford  Rosa  has  been  generally  accepted 
in  other  jurisdictions.  Notwithstanding, 
there  has  been  much  contrariety  of  result 
reached  in  the  application  of  the  rule;  and 
this,  it  would  seem,  is  due  to  the  assump- 
tion in  some  jurindictions  that  the  act  done 
by  a  servant  while  engaged  in  the  master's 
work  is  necessarily  an  act  done  within  the 
scope  of  the  former's  employment.  But  this 
is  conspicuously  a  non  seguitur.  An  act 
done  by  the  sttrvant  while  engaged  in  the 
work  of  his  master  may  be  entirely  disem- 
nected  therefrom, — dcme,  not  as  a  means  or 
for  the  purpose  of  performing  that  work, 
but  solely  for  the  aeeomplishment  of  the  in- 
dependent malicious  or  mischievous  purpose 
of  the  servant.  Such  an  act  is  not,  as  a 
nmttcr  of  fact,  the  act  of  the  master,  in  any 
sense,  and  should  not  be  deemed  to  be  so  aa 
a  matter' of  law.  As  to  it  the  relation  of 
masier  and  servant  does  not  exist  between 
the  parties,  and  for  the  injury  resulting  to 
a  third  person  fnmi  it  the  servant  alone 
should  be  held  responsible.  Ayerigg  t.  ymo 
York  d  E.  R.  Co.  30  N.  J.  L.  460;  Rounds  y. 
DelauMre,  L.  d  W.  R.  Co,  64  IS.  Y.  120,  21 
An.  Rep.  607;  Bovoi«r  t.  O'ConneZI,  162 
Mns!?.  319.  27  L.  R.  A.  173.  44  Am.  St.  Sep. 
360,  38  N.  E.  498. 

The  decision  of  this  court  in  the  case  of 
Bittle  T.  Camden  <£  A.  R.  Co.  65  N.  J.  L. 
616,  23  L.  R.  A.  283,  28  Atl.  30S,  is  in  no 
M  L.  R.  A. 


nise  opposed  to  this  view.  In  that  case  the 
defendant  company  was  held  responsible  to 
the  plaintiff  for  injuries  received  by  him 
through  the  running  away  of  his  horse,  the 
animal  having  been  frightened  at  the  blow- 
ing  of  the  whistle  upon  one  of  the  defend- 
ant company's  locomotives  by  the  engineer. 
The  statute  of  the  state  in  force  at  the  time 
of  the  accident  required  that  a  whistle 
should  be  blown  or  a  bell  rung  upon  the  en- 
gine whenever  a  train  reached  a  point  300 
yards  distant  fvom  a  highway  crossing.  The 
defendant  company's  train  was  approaching 
a  highway  crossing  at  the  time  when  the 
whistle  was  blown,  and  the  opinion  states 
(p.  620,  56  N.  J.  L.  28S,  23  L.  R.  A.,  and 
p.  307,  28  Atl.)  that,  "upon  review  of  this 
case,  the  conclusion  is  that,  under  the  stat- 
ute authorizing  the  points  and  distances  at 
and  for  which  either  a  whistle  shall  be 
blown  or  a  bell  rung,  the  defendant  had  the 
right  to  blow  this  whistle  at  this  point." 
Manifestly,  if  the  defendant  had  this  right, 
it  was  because  the  statute  imposed  upon  it 
the  duty  of  doing  so,  and  the  performance 
of  that  duty  rested  upon  the  agent  of  the 
company  who  was  operating  the  engine. 
The  plaintiff's  claim  was,  and  his  proo& 
showed,  that  the  company's  engineer,  having 
observed  that  the  plaintiff's  horse  had  be- 
come frightened  and  almost  unmanageable 
at  the  approach  of  the  train,  wantonly  and 
maliciously  blew  an  extraordinarily  loud 
and  shrill  blast  upon  the  whistle,  for  the 
purpose  of  stUl  further  frightening  the  ani- 
mal. The  conclusion  reached— ithat  the 
company  ^vas  responsible — ^was  the  neces- 
sary result  of  the  application  of  the  first 
branch  of  the  rule  laid  down  in  Boiler  t. 
P.  Hanford  Rosa,  namely,  that  the  master  to 
responsible  for  injuries  resulting  from  an 
act  done  by  his  servant  within  the  scope  of 
the  latter's  employment,  without  regard  to 
whether  the  act  was  done  n^ligently,  or 
even  maliciously.  The  blowing  of  the  whis- 
tle at  the  point  where  the  company's  engi- 
neer blew  it  was  a  part  of  the  duty  which  be 
was  employed  to  perform,  and  it  was  be- 
cause of  that  fact  that  the  rule  of  respon- 
deat superior  was  applicable.  If  the  engi- 
neer, in  the  case  referred  to,  had  malicious- 
ly increased  the  fright  of  the  plaintiff's 
horse  by  throwing  lumps  of  coel  at  him 
from  the  tender  while  the  train  was  passing 
by.  this  act  would  as  plainly-  not  have  been 
within  the  scope  of  his  emplt^inent  (not- 
withstanding that  the  ooal  was  furnished 
him  by  the  employer  to  be  used  in  the  em- 
ployer's business),  as  his  act  in  blowing  the 
whistle  was  within  it.  For  the  tme  act  the 
master  would  not  be  responsible;  for  the 
other,  he  would  be. 

Turning  again  to  the  case  now  iinder 
view:    If  the  act  of  the  defendant's  son  la 
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throwing  water  upon  tbe  plaintiff's  horse 
was  not  the  result  of  his  careless  handling 
of  the  garden  hose  while  sprinkling  his 
father's  Tawn,  but  was  deliberately  done  by 
hira,  purely  out  of  a  spirit  of  mischief,  for 
the  purpose  of  frightening  the  animal,  tbe 
fa«t  that  hk  uned  the  tool  supplied  to  him 
for  the  doing  of  his  father's  work  for  the 
accomplishment  of  his  own  mischievous  pur- 
poHe  did  not  make  it  an  act  within  tbe 
scope  of  his  employment,  and  did  not  render 
tbe  defendant  liaUe  for  the  injury  resulting 
therefrom. 

The  instruction  complained  of  was  errone- 
ous, and  for  this  reason  the  judgment  under 
revietc  should  he  reversed. 


NATIONAL  NEWARK  BANKING  COM- 
PANY 

V. 

DELAWARE,  LACKAWANNA  &  WEST- 
ERN HAILROAD  COMPANY,  Plff.  xn 
Err. 

<  N.  J  ) 

*Cara  of  craln  were  conalvned  to  one 
Archer  af  Newark.  Prior  to  their  arrival  he 
contracted  to  sell  them  to  different  pnrchas- 
ers,  aod  surreudered  tbe  bills  erf  lading  to 
tbe  local  freight  agent  at  Newark.  Uptm  the 
Burreoder  of  the  bills  of  lading,  he  presented 
orders  dlrectliig  dellverr  of  the  cars  to  the 
weveral  purchasers,  "or  onrselves  or  order,  on 
preseotatloD  of  this  order."  'Dpon  these  or- 
ders the  local  freight  agent  stamped  tbe 
words.  "Car  to  be  delivered  on  this  order, 
same  as  B.  of  L.  It.  of  L.  taken  ap  at  Newark." 
Archer  retained  the  orders  thus  certified,  drew 
upoa  tbe  purchasers  for  tbe  price  of  the  grain 
payable  on  arrival,  and  obtaioed  advances 
from  the  plaintiff  bank  upon  the  drafts  accom- 
panied b;  the  certified  orders.  H«M: 

1.  The  contract  bet'ween  tbe  pnr- 
ehaser  and  Archer  vra«  an  execntory 
contract,  and  not  a  present  bargain  and 
sale. 

3.  The  traneaetlon  with  the  bank 
transferred  to  it  a  title  to  tbe  grain. 

S.  A  earrler"  nmat  deliver  sooda  to 
the  true  owner,  claiming  under  tbe  con- 
HlRDee,  when  It  has  notice  of  tbe  true  own 
er's  rights,  and  the  bill  of  lading  has  already 
been  surrendered. 

4.  The  eertlfled  order  In  tbls  case 
amounted  to  notice  of  the  bank's  rights. 

S>  Notlee  of  the  rlvhta  of  a  peraon 
clalaatBK  title  under  conalvnee  to  have 
the  goods  delivered  to  bim,  when  given  to  tbe 

•Headnotee  by  Swatzb,  J. 


NoTB. — On  the  question  to  whom  delivery  may 
be  made  under  bill  of  lading,  see.  In  this  series. 
Nebraska  Meal  Mills  v.  St.  Louis  S.  W.  R.  Co. 
38  L.  U.  A.  358,  and  note;  Chicago  Packing  & 
Provision  Co.  v.  Savannah,  F.  &  W.  R.  Co.  40 
h.  R.  A.  367 :  and  Southern  E.  Co.  v.  Atlanta 
Nat.  Bank.  56  L.  R.  A.  646. 
66  Li  R.  A. 


agent  of  tbe  carrier  charged  with  tbe  dot? 
of  delivering  freight.  Is  notice  to  the  carrier. 

(Jnn<  20,  1904.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  in  favor  Of  plaintiff  in  an 
action  brotight  to  recorer  for  the  alleged  con- 
version of  oertain  grain.  A-ffimied, 
The  facts  are  stated  in  the  opinion. 
Mr.  Roltert  H.  M«0»ter,  for  plaintiff  ■ 
in  ernn*: 

The  bank  should  have  presented  the  draft 
for  acceptance,  or  certainly  for  paymeDt. 
promptly  upon  maturity  of  the  draft;  and, 
if  payment  was  refused,  protest  and  notice 
must  follow.  This  is  a  duty  it  asBunHa,  and 
cannot  avoid. 

1  Morae;,  Uanka  k  Banking,  4tli  ed.  f  227 ; 
Boone,  Banking,  |  206. 

It  ifl  the  carrier's  duty  primarily  to  de- 
liver to  the  owner  of  the  goods  or  the  party 
entitled  to  receive  them,  and  since  the 
property  in,  and  title  to,  the  goods  pass 
with  a  transfer  of  the  bill  of  lading,  where 
one  has  been  issued,  delivery  must  be  made 
to  the  holder  of  the  bill,  and  the  carrier  is 
liable  for  n  delivery  to  another  party,  al- 
though he  may  be  the  consignee. 

If  the  bill  is  produced  properly  indorsea, 
it  will  protect  the  carrier  from  liability  to 
the  holder,  although  he  may  have  secured 
possessiwi  of  it  wrongfully,  and  have  no 
right  to  it. 

S  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  200, 
Carriers  of  goods;  Douglas  v.  Peoples  Bank, 
86  Ky.  176,  7  Am.  St.  Rep.  276,  5  S.  W.  420. 

Ordinarily  the  carrier  has  a  right  to  pre- 
sume that  the  consi^ee  is  the  owner  of  the 
goods,  and  a  delivery  to  him  without  notice 
of  the  rights  of  a  third  party  will  discharge 
the  curler. 

Hutchinson,  Carr.  9  130;  S<^ouler,  Bail- 
ments &  Carriers,  p.  406. 

The  shipper,  notwithstanding  the  issuance 
of  a  bill  of  lading,  and  the  deliveiy  of  the 
goods  to  the  carrier,  may  alter  their  desti- 
nation, and  require  th^r  delivery  to  an- 
other consignee,  and  if,  before  their  de- 
livery to  the  consignee,  the  shipper  directs 
»ucb  a  change,  it  is  the  duty  of  the  carrier 
to  deliver  accordingly,  provided  the  hill  of 
lading  be  surrendered  properly  indorsed. 

LouiKville  d  A'.  R.  Co.  v.  Hartwell,  99  Ky. 
436,  30  S.  W.  183,  38  S.  W.  1041 ;  Wolfe  v. 
Missouri  P.  R.  Co.  97  Mo.  473,  3  L.  R.  A. 
539,  10  Am.  St.  Rep.  331,  11  S.  W.  49;  Tho 
Henry  B.  Hyde,  82  Fed.  681 ;  Farmer^  Loan 
A  T.  Co.  V.  Xorihem  P.  B.  Co.  67  C.  C.  A. 
333,  120  Fed.  873;  The  Idaho,  03  U.S. 579, 
23  L.  ed.  079 ;  Weaiem  Transp.  Co.  v.  Barb- 
56  N.  Y.  544;  Brasher  r.  Denver  dc'R.  O. 
R.  Go.  12  Culo.  384,  21  Pac.  44;  Meyerstem 
V.  Biirber,  L.  R.  2  C.  P.  38. 

Tho  assigninent  of  the  bill  of  IfuUng  to  ai 
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third  person  after  the  delivery  of  the  gooda 
to  the  proper  party  named  in  it,  although 
the  bill  of  lading  is  not  lifted,  passes  no 
title,  as  the  force  and  effect  of  the  bill  of 
lading  are  then  spent. 

yatiotial  Commercial  Bank  v.  Lacka- 
wanna Transp.  Co.  69  App.  Div.  270,  09  N. 
¥.  8upp.  31)0;  Colgate  v.  Pehnaytvmiia  Co. 
31  Hun,  297. 

Except  where  bills  of  lading  are  made 
negotiable  by  statute,  the  holder  of  a  bill 
of  lading,  in  the  absence  of  either  title  to 
the  gooda  or  authority  to  transfer  theni  in 
himself,  cannot  by  a  transfer  of  the  instru- 
ment pass  the  right  of  proper^  in  the 
goods,  even  to  a  bona  fide  purchaser  for 
value. 

4  Am.  &  Eng.  Bnc.  Law,  p.  640 ;  Shaw  v. 
North  Pennsylvania  R.  Co.  101  U.  S.  557, 
25  L.  ed.  892. 

The  local  agent  had  no  authority  to  issue 
tlie  orders. 

Coa-  V.  Columbue  d  W.  B.  Co.  91  Ala.  392. 
8  So.  824;  Skillinf)  V.  Bollman,  73  Mo.  665, 
39  Am.  Rep.  539;  Fearonv.  Botcera,  1  H.  Bl. 
3fi4,  note;  yational  Bank  v.  Philadelphia  & 
R.  R.  Co.  163  Pa.  467,  30  Atl.  228;  Coventry 
V.  Grmt  Kanteni  It.  Co.  L.  R.  11  Q.  B.  Div. 
770:  Bank  of  Litchfield  v.  Elliott,  83  Minn. 
469,  S6  N.  W.  454. 

The  question  of  Renier's  authority  to  is- 
sue tlie  certified  order  was  a  jury  question. 

Fi-icdlander  v.  Texas  d  P.  R.  Co.  130  U. 
S.  416,  32"  L.  ed.  991,  9  Sup.  Ct.  Rep.  570; 
Grant  v.  Aortioy,  2  Eng.  L.  &.  Eq.  337;  Pol- 
lard V.  Vinton,  105  U.  S.  7,  26  L.  ed.  998; 
Citnard  S.  S.  Co.  v.  Kelley,  53  C.  C.  A.  310, 
115  Fed.  078;  Wood  v.  Chicago,  M.  &  St.  P. 
R.  Co.  68  Iowa,  491,  56  Am.  Rep.  861,  27  N. 
W.  473 ;  Fifth  Ward  Bav.  Bank  v.  Firat  Nat. 
Bank,  48  N.  J.  L.  513,  7  Atl.  318;  Hanover 
?iat.  Bank  v.  American  Dock  cE  Trust  Co. 
148  X.  Y.  012,  51  Am.  St.  Rep.  721,  43  N.  E. 
72:  Camden  Fire  /ti«.  Aaao,  v.  Jones,  S3  N. 
J.  L.  189,  21  Atl.  4.'>8;  Blake  v.  Domeetic 
Mfg.  Co.  04  N.  J.  Eq.  480,  38  Atl.  241; 
Campbell  v.  .1/anu/aofur«rff'  Nat.  Bank,  67 
N.  J.  L.  301,  91  Am.  St.  Rep.  438.  61  Atl. 
497. 

Mes*ri,.  B.  V.  I4ii<U1nirj  and  J.  O.  H. 
Pttney,  for  defendant  in  error: 

Under  the  course  of  dealing  Kemer  had 
notice  that,  if  be  delivered  the  goods  with- 
out the  surrender  of  the  countersigned  order, 
he  might  be  violating  the  right  of  any  pur- 
chnner  from  Howe  &  Company,  and  of  any 
other  person  vrho  had  loaned  money  on  the 
strength  of  it,  upon  the  security  of  the 
pledge  of  the  order  duly  indorsed  by  Howe 
ft  Company.  All  of  the  knowledge  came  to 
him  in  the  ordinary  course  of  his  duties  as 
agent  of  tlic  company,  and  it  is  as  binding 
on  the  ooniimny  as  if  it  had  been  communi- 
cated to  the  chief  authoritiei. 
66  L.  R.  A. 


Mecheni,  Agency,  S  718;  Reinhard, 
Agency,  §  354. 

Kemer,  as  freight  agent  at  Newark,  bad 
"whole  charge  of  the  receiving  and  forward- 
ing  of  freight,  collection  of  charges,  billing, 
loading,  receiving,  and  delivering." 

He  also  had  authority  to  do  any  incidrat^ 
al  acts  necea»ary  or  convenient  to  the  c<Mn- 
pany  in  the  transaction  of  its  business,  and 
the  company  is  bound  by  his  acts  beyond  his 
granted  authority  to  the  extent  of  his  ap- 
parent authority. 

£mw  v.  Stokes,  32  K.  J.  L.  249,  90  Am. 
Dec.  655. 

Even  if  the  surrender  of  the  bills  of 
lading  terminated  the  carrier's  UaMlily  as 
such,  the  issuance  of  the  orders  made  it  lia- 
ble as  a  warehouseman. 

.tfoma  (€  E.  B.  Co.  v.  Ayres,  29  N.  J.  L. 
393,  80  Am.  Dec.  215;  Hutchins(m,  Carr.  { 
7 12 ;  Van  Zile,  Bailments  ft  Carriers,  |  261 ; 
Hall  V.  Boston  d  W.  R.  Corp.  14  Allen,  489, 
02  Am.  Dec.  783. 

Remer's  practice  had  been  so  open  and 
notorious  and  so  long  continued  that  it  is 
conclusively  presumed  the  railroad  company 
knew  of  it,  and  assented  to  it,  and  therefore 
authorized  it. 

B^ke  V.  Domestic  Mfg.  Co.  64  N.  J.  Eq. 
480,  38  Atl.  241;  Springer  v.  Westeott,  166 
N.  Y.  117,  59  N.  E.  693. 

Swayae,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  trover.  As  finally 
presented  to  the  trial  court,  the  controversy 
was  limited  to  eight  cars  of  grain,  whicdi 
had  beeu  consigned  to  one  Archer,  trading 
lis  A.  E.  Howe  &  Company.  Archer,  in 
pursuance  of  a  practice  continued  for  sever- 
II I  years,  had  surrendered  the  bills  of  lading 
to  Remer,  freight  agent  of  the  defendant  at 
Xewark,  prior  to  the  arrival  of  the  grain, 
and  had  received  in  exchange  therefor  what 
lire  called  "certified  orders."  The  case 
turns  upon  the  validity  and  efi'ect  of  these 
certified  orders.  They  were  in  the  follow- 
ing form: 

Newark,  N.  J.,  Aug.  18th,  1902. 
.\gent  D.,  L.  ft  W.  R.  R.:— 
On  arrival  of  car  oats  No.  12043  or  its 
transfer,  please  deliver  same  to  J.  R.  Brad- 
ner  &  Son  or  ourselves  or  order,  on  preeen- 
tation  of  this  order. 

A.  E.  Howe  ft  Co. 
.  Freight  Paid.    Invoice  No.  47143. 

Upon  surrender  of  the  bill  of  lading,  the 
cashier  in  Remer's  office  stamped  mtom  the 
face  of  tlie  order  the  f (blowing  words: 
"Car  to  be  delivered  on  this  order  same  as  B. 
of  L.  B.  of  L.  taken  up  at  Nevaric.  John 
Remer,  Agt.,  per  J.  H.  Biuret,  Cashier." 
Archer  had  contracted  to  sell,  the  gndn  in 
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advance  of  its  arrival,  and  the  name  of  the 
purchaser  was  inserted  in  the  order.  After 
the  order  was  stamped  by  Burrell,  Archer 
drew  a  draft  on  the  purchaser,  and  upon 
these  drafts,  accompanied  by  the  certified 
orderfl  indorsed  by  Archer,  obtained  ad- 
vances of  money  from  the  bajik.  The  prac- 
tice of  issuing  tliese  certified  orders  in  lieu 
of  the  bills  of  lading  arose  from  the  fact 
that  Archer  sold  grain  hy  the  car  load  at 
points  along  the  line  of  the  railroad  be- 
tween Dover  and  Washington  and  Newark, 
and,  in  order  to  avoid  having  the  grain 
transported  through  to  Newark,  its  original 
destination,  the  bill  of  lading  was  sur- 
rendered, and  the  car  transferred,  formerly 
at  Dover,  but  later  at  Washington,  and  sent 
to  the  station  at  which  it  waa  to  be  de- 
livered to  the  customer  to  whom  Archer  had 
agreed  to  sell  it.  In  August,  1902,  Archer 
absc<Hided.  The  eight  car  loads  of  grain 
now  in  question  had  then  been  delivered  by 
the  railroad  company  to  the  purchasers 
from  Archer,  upon  his  written  instructions. 
The  bank  held  the  certified  orders,  and  de- 
mnnded  delivery  of  the  grain,  with  which 
demand  the  railroad  company  was  unable  to 
comply.  The  terms  of  the  contracts  between 
Archer  and  the  purchasers  of  the  grain  do 
not  appear,  but  in  each  case  the  sale  was  of 
grain  en  route,  and  the  drafts  drawn  upon 
purchasers  by  Archer  were  payable  upon  ar- 
rival of  the  grain,  and  the  fair  inference,  in 
the  absence  of  proof  to  the  contrary,  is  that 
Archer  was  to  deliver  the  grain  at  Newark. 
The  contracts  of  sale  between  Archer  and 
the  purchasers  antedated  the  arrangement 
made  by  Archer  with  the  bank,  and  the  ar- 
rangement with  the  bank  antedated  the  ar- 
rival of  the  grain.  A  verdict  was  directed 
for  the  plaintiff  for  the  amount  advanced 
on  the  drafts. 

The  fact  that  the  grain  was  en  route  and 
to  be  delivered  by  Archer  to  his  customers 
at  Newark,  in  the  absence  of  other  proof  as 
to  the  terms  of  their  contract,  requires  the 
inference  that  the  title  to  the  grain  did  not 
pass  immediately  upon  the  sale.  1  Benja- 
min, Sales,  Corbin's  ed.  333.  The  contract 
between  Archer  and  the  purchaser  was  ati 
c.tecutory  contract,  and  not  a  present  bar- 
■^'nin  and  sale.  The  subsequent  arrangement 
with  the  bank  passed  title  to  the  grain. 
Whether  it  was  an  absolute  title,  or  by  way 
nf  pledge,  or  by  way  of  mortgage,  is,  we 
think,  not  material  to  the  preset  case. 
'I'he  arrangement  with  the  bank,  hy  what- 
ever name  it  may  be  called,  was  consum- 
mated by  the  delivery  to  the  bank  of  the 
eertifled  orders.  The  effect  of  the  certified 
orders,  as  between  the  railroad  company 
and  the  bank,  is  a  question  to  be  hereafter 
determined  upon  another  branch  of  the 
cnse;  but,  even  if  invalid  against  the  rail- 
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road  company,  they  were  symbols  of  title 
as  between  Archer  and  the  bank.  The  rea- 
sons for  holding  that  title  passes  by  a  de- 
livery of  a  symbol  of  title  are  well  stated  by 
Chief  Justice  Taney  in  Oibaon  v.  Stevena 
(1850)  8  How.  384,  at  pages  399,  400,  12  L. 
ed.  1123,  1129,  1130.  The  documents  with 
which  he  was  there  dealing  were  two  bills 
for  goods  sold.  To  one  the  sellers  had  add- 
ed a  receipt  stating  that  they  held  the  goods 
mentioned  therein  in  store;  the  other  was  a 
mere  receipted  bill.  Upon  these  documents 
the  purchasers  indorsed  orders  for  the  deliv- 
ery of  the  goods,-  and  obtained  advances 
thereon.  The  Chief  Justice  said:  "The  de- 
livery of  the  evidence  of  title  and  the  orders 
indorsed  upon  tbem  waa  equivalent,  in  the 
then  situation  of  the  property,  to  the  de- 
livery of  the  property  itself.  This  mode  of 
transfer  and  delivery  has  been  sanctioned  in 
analogous  cases  by  the  courts  of  justice  in 
England  and  this  country."  After  citing 
cases,  he  adds:  "The  rule  is  not  confined  to 
the  usages  of  auy  particular  commerce,  hut 
applies  to  every  case  where  the  thing  sold  is, 
from  its  character  or  situation  at  the  time, 
incapable  of  actual  delivery."  Other  cases 
in  point  are:  Eai  parte  Fite,  2  Low.  Dec. 
519,  Fed.  Cas.  No.  4,837;  TuacwortA  v. 
Moore,  9  Pick.  347,  20  Am.  Dec.  479;  Carter  ' 
v.  Willard,  19  Pick.  1 ;  Pratt  v.  Parkman, 
24  Pidc.  42;  First  Nat.  Bank  v.  Dearfcorn, 
115  Mass.  219.  15  Am.  Rep.  92;  Merchants' 
d  Mfra.  Bank  v.  Hibbard,  48  Mich.  118,  42 
Am.  Rep.  4f(5,  11  N.  W.  834;  Whitney  v. 
Tibbita,  17  Wis.  360;  Barber  v,  Meyeratein, 
L.  R.  4  H.  L.  317,  39  L.  J.  C.  P.  N.  S.  187,  4 
English  Ruling  Ca-ses,  798;  Young  v.  Lam^ 
brrt,  L.  R.  3  P.  C.  142,  30  L.  J.  P.  C.  N.  S. 
21.  '  It  is  not,  however,  necessary  to  hold 
that  the  certified  orders  were  symbols  of 
property,  so  that  their  transfer  hy  indorse- 
ment was  equivalent  to  an  actual  delivery 
of  the  goods.  There  was  certainly  an  agree- 
ment between  the  bank  and  Archer  by  which 
the  bank  obtained  a  present  right  in  the 
jfrnin.  Brpans  v.  A'ix,  4  Meea.  &  W.  775 
(iiaron  Parke's  opinion,  at  page  790). 
Whether  the  title  of  the  bank  was  absolute, 
or  by  way  of  pledge  or  mortgage,  the  action 
is  maintainable,  and  the  measure  of  dam- 
a^^es,  whether  'the  property  was  Bpedal  or 
general,  is  the  value  of  the  goods,  Lvae  y. 
Jonea,  39  N.  J.  L.  707,  713. 

The  case  presents  this  situation:  A  con- 
signee sella  goods  in  advance  of  arrival,  and 
gives  an  order  for  ttieir  delivery,  which  is 
known  to  the  local  freight  agent  of  the  car- 
rier, and  subsequently  orders  the  carrier  to* 
deliver  the  same  goods  to  another  person, 
and  the  carrier  complies  with  the  later  or- 
der. There  can  be  no  questicm  that  if  the 
carrier  delivers  the  goods  to  the  trjie  owner, 
claiming  title  under  thg^^^^^j^^glg 


3Cr\v  .Ierset  Court  op 


Ebbobs  and  Affbaub. 


livery  is  a,  good  delivery.  The  only  quea- 
ti<m  that  has  arisen  as  to  the  carrier's  right 
to  deliver  to  the  true  owner  has  arisen  in 
eases  where  a  bailee  has  delivered  to  an 
owner  claiming  adversely  to  the  bailor;  and 
it  is  now  welt  settled  by  many  cases  that,  if 
the  bailee  has  performed  his  legal  duty  by 
delivering  the  goods  to  the  true  owner,  at 
his  demand,  the  bailee  is  not  answerable  to 
his  bailor,  and  this  rule  is  especially  ap- 
plicable to  common  carriers,  who  must 
carry  for  all  who  offer.  Hardtnan  v.  Will' 
cock,  9  Bing.  382,  note;  Okeeaman  v.  ExtUl, 
6  Exch.  341 ;  Sheridan  v.  Neio  Quay  Co.  4  C. 
B.  N.  S.  618;  Biddle  v.  Bond,  6  Best  &  S. 
225,  3  English  Ruling  Cases,  572 ;  King  v. 
Biohard&,  6  Whart.  418,  37  Am.  Dec.  420; 
Western  Transp.  Go.  v.  Barber,  56  N.  Y.  644 ; 
Wells  V.  American  Exp.  Co.  55  Wis.  23, 
42  Am.  Rep.  OaS,  11  N.  W.  537,  12  N.  W. 
441;  Wolfe  V.  Missouri  P.  B.  Co.  97  Mo. 
473,  3  L.  R.  A.  S3»>  10  Am.  St.  Rep.  331,  II 
8.  W.  40;  Shellenberg  r.  Fremont  E.  de  M. 
Valley  R.  Co.  45  Neb.  487,  60  Am.  St  Rep. 
661,  63  N.  W.  859;  Southern  Exp.  Co.  v. 
ZMdk«on,  94  U.  S.  549,  24  L.  ed.  286;  The 
Idaho,  93  V.  8.  575,  23  L.  ed.  978. 

If  the  bailee  is  justifled  in  recognizing 
the  right  of  the  true  owner  claiming  ad- 
versely to  his  bailor,  much  more  is  he  re- 
quired to  re<M>gn[ze  the  right  of  the  true 
owner  claiming  under  his  bailor,  as  in  this 
case  the  bank  claims  under  Archer.  The 
position  of  the  bank  is  not  merely  that  of 
tho  true  owner,  for  it  has  an  order  of  the 
consignee  for  delivery  of  the  grain,  and 
there  can  be  no  doubt  that  the  carrier,  bav- 
in;; in  its  possetision  the  bill  of  lading,  if  it 
had  not  already  delivered  the  grain,  must 
deliver  upon  that  order.  The  question  is 
whether  the  carrier  is  protected  by  the  de- 
livery under  the  later  order.  Although  the 
duty  of  the  carrier  requires  a  delivery  to 
the  true  owner  when  known,  it  can  hardly 
be  disputed  that,  in  the  absence  of  notice  of 
a  third  person's  rights,  the  carrier  would 
be  justified  in  delivering  to  the  consignee, 
who  is  prima  facie  entitled  to  receive  the 
goods;  and,  if  it  would  be  justified  in  de- 
livering to  the  consignee,  it  must  be  justi- 
fied in  delivering  on  the  consignee's  order. 
The  rights  of  the  bank  depend  upon  whether 
the  certified  orders  were  orders  for  delivery 
to  the  bank,  and  were  known  to  the  railroad 
company  prior  to  the  delivery  to  the  other 
purchasers.  Those  orders,  when  presented 
to  Remer,  directed  a  delivery  either  to  the 
purchaser,  or  to  Archer,  or  to  Archer's 
order,  "on  presentation  of  this  order."  The 
very  fact  that  Archer  had  the  orders 
stamped  with  the  words  "Car  to  be  delivered 
on  this  order  same  as  B.  of  L.,"  and  took 
them  away  with  him.  was  notice  to  Remer 
that  some  use  was  to  be  made  of  the  orders, 
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other  than  merely  to  direct  a  deliveiy  by 
the  railroad  company.  Had  such  been  the 
only  purpose,  it  would  have  been  unneces- 
sary for  Archer  to  have  the  orders  certified 
or  to  take  them  away  with  him.  It  would 
Imve  been  enough  to  leave  the  bills  of  lading 
with  the  company,  and  afterwards  send  such 
instructioiif  for  delivery  as  Archer  actually 
;^ave  in  favor  of  the  subsequent  purchasers. 
By  certifying  these  orders,  the  agent  virtu- 
ally accepted  them.  If  he  was  authorized 
to  accept  for  the  company,  the  company  be- 
on  me  bound  by  the  acceptance.  If  he  was 
without  such  authority,  still  the  terms  of 
the  orders  gave  him  notice  tiiat  the  grain 
was  no  longer  deliverable  merely  to  the  cmi- 
signee  or  upon  his  order,  but  was  deliver- 
able only  upon  the  presentation  of  the  certi- 
fied orders.  To  that  condition  the  consignee 
had  himself  consented,  and  the  railroad 
coni[)any  would  have  been  entirely  jusUfled 
in  refusing  delivery  on  any  other  terms.  It 
is  true  the  certified  orders  did  not  name  ^e 
persons  who  were  to  receive  the  goods,  but 
they  described  them  in  such  a  way  that  no 
mistake  could  be  made.  The  orders  amount- 
ed to  aaying:  "Deliver  the  grain  to  the 
man  who  presents  this  order;  it  will  be 
either  Bradner  [or  any  other  purchaser], 
ourselves,  or  someone  with  an  order  from 
us."  The  freight  agent,  when  he  indorsed 
the  order,  had  notice  that  the  grain  might 
not  be  deliverable  to  Archer  upon  its  ar- 
rival; he  also  had  notice  that  it  should  be 
delivered  to  someone  who  would  be  identi- 
fied by  the  possession  of  the  certified  order. 
Such  a  method  of  identification  was  as  safe 
for  the  railroad  company  as  an  identifi- 
cation 1^  name.  The  agent  knew  that  the 
person  who  would  be  entitled  to  receive  the 
^rrnin  must  answer  two  descriptions:  (1) 
He  must  have  the  certified  order;  (2)  he 
must  be  either  the  purchaser  named  in  the 
order,  the  consignee  himself,  or  someone 
with  the  order  of  the  consignee.  The  bank 
complied  with  both  terms  of  the  descrip- 
tion; it  had  the  certified  order,  and  the  in- 
dorsement of  Archer  thereon.  Kotice  to  the 
freight  agent  was  notice  to  the  railroad 
company.  It  was  notice  to  the  very  person 
who  was  charged  by  the  railroad  company 
with  the  duty  of  delivering  the  grain.  The 
bank's  right  does  not  rest  solely  upon  a  con- 
tract made  by  the  freight  agent  to  deliver 
the  grain  to  the  holder  of  the  certified  order. 
Its  right  depends  upon  the  facts  that  it  was 
the  true  owner  of  the  grain,  and  the  holder 
of  the  token  which  the  consignee  had  noti- 
fied the  railroad  company  was  to  determine 
the  qncstion  to  whom  the  delivery  should  be 
made. 

Tlie  question  remains  as  to  the  right  of 
the  local  fraight  agent  to  adopt  such  a 
method  of  i^-ti^vingithe^j.^05^^«^ 
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receive  the  grain.  As  he  had,  according  to 
the  testimony  of  the  division  freight  agent, 
the  whole  charge  of  receiving  and  delivering 
freight,  we  can  see  no  reason  why,  in  the 
discharge  of  his  duties,  he  might  not  adopt 
any  reasonable  means  to  identify  the  per- 
Bone  to  whom  the  goods  should  be  delivered. 
Certainly  he  could  agree  with  the  consignee 
that  the  grain  should  not  be  delivered  to 
any  periK}n  other  than  tlie  consignee  without 
the  consignee's  written  order.  That  would 
be  merely  a  prudent  method  of  protecting 
the  railroad  company  against  imposition. 
What  difference  can  there  be  between  re- 
quiring n  written  order  and  requiring  a  par- 
ticular written  order,  if  the  consigDee  as- 
sents to  the  arrangement? 

Whetlier  the  company  would  have  been 
bound  if  Keiner  had  certified  an  order  not 
conditioned  upon  the  arrival  of  the  car,  and 
in  a  case  where  the  grain  never  reached  the 
railroad  company,  is  a  question  that  does 
not  arise.  These  orders  were  merely  for  the 
delivery  of  the  grain  upon  its  arrival.  That 
delivery  was  a  part  of  Remer's  ordinary 
duties. 

These  cotmderations  lead  to  an  affirmance 
of  the  judgment. 

Wo  have  not  found  it  necessary  to  de- 
termine whether  a  certified  order  issued  in 
exchange  for  a  bill  of  lading,  as  yet  un- 
accomplished, is  not  in  effect  a  subsUtuted 
bill  of  lading,  as  far  as  the  same  is  a  sym- 
bol of  tlie  property  and  transferable  by  in- 
dorsement, nor  whether  the  course  of  busi- 
ness of  the  railroad  company  did  not  re- 
quire an  inferenoe  of  Kemer's  authority  to 
issue  such  a  document  of  title. 


NATIONAL  BANK  OF  NEW  JERSEY 
«. 

James  BERBALL,  Plif.  in  Err, 

(  N.  J  ) 

*1.  The  par^c  of  a  ebcolc  dr*wn  apon  a 
ba«lc  In  New  Bninawlek  Indorsed  It 
flcenerallrf  and  deposited  It  to  his  account 
ta)  a  bank  In  Wasblngtoii.  Tbe  Wuhlngton 
bank  forwarded  It  to  the  New  Brunswick  bouk 
for  collection.  Tbe  latter  bank  paid  It, — 
Ity  mistake,  as  alleged.  Beld,  that  there  was 
no  privity  between  tbe  New  Branswlek  bank 
and  tbe  payee  of  the  check  to  support  an  ac- 
tion by  the  former  against  the  latter  to  re- 
cover the  amount  of  the  check  as  for  mooey 
INild  by  mlstakov 

♦Headnotea  by  Pitsbt,  J. 

NOTS. — For  another  case  In  this  series  as  to 
bank's  right  to  recover  amoaot  of  check  at 
bill  voluntarily  paid,  see  Pepperday  v.  Cltlzois' 
Nat  Bank,  39  U  R.  A.  620. 

Ab  to  drawee's  duty  to  know  signature  of 
drawer,  Including  right  of  drawee  bank  to  re- 
cover amount  paid  forged  check,  see  Oer- 
manla  Bank  v.  Boatell,  27  L.  R.  A.  OSS,  and 
66L.R.  A. 


3.  Tlie  bolder  of  a  check  has  no  con- 
traet  nith  tbe  bank  on  Tvhlch  it  la 
drawn,  and  no  legal  right  to  exact  Its  pay- 
ment 

3.  Where  a  bank  recelTes  in  the  or- 
dinary conrae  of  bualnesfl  a  check 
drawn  upon>lt,  presented  by  a  bona  fide  hold- 
er, who  Is  without  notice  ol  tbe  fact  that 
payment  tbereof  baa  been  stopped,  and  the 
bank  pays  the  amount  of  the  check  to  such 
htdder.  It  cannot  afterwards  recover  back  the 
money  as  paid  by  mistake,  on  tbe  ground 
that  payment  of  the  check  had  been  counter- 
manded by  the  drawer. 

4.  Where  an  affreed  state  of  facta, 
adopted  by  the  ti'ial  court  as  tbe  basis  of  Its 
findings  and  spread  upon  the  record.  Includes 
all  tacts  essential  to  the  determination  of  the 
controversy  between  tbe  parties.  It  will  be 
treated  as  a  special  verdict,  upon  which  the 
court  of  review  will  render  the  saote  Judg- 
ment that  the  trial  court  ought  to  have  ren- 
dered. 

(Jnne  20,  1904.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  in  favor  of  plaintiff  in  an 
action  brought  to  recover  money  alleged  to 
have  been  paid  oy  mistake.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Edwlm  B.  Ooodell  for  plaintiff  in 
error. 

Mr.  Alan  H.  StronK  for  defendant  in 
error. 

Pitney,  J.,  delivered  the  opinion  of  the 

court: 

This  was  an  action  to  recover  uMmey  al- 
leged to  have  been  paid  by  mistake.  It  was 
tried  by  consent  before  a  justice  of  the  su- 
preme court,  without  a  jury,  upon  an  agreed 
state  ■  of  facts,  and  resulted  in  a  finding 
and  judgment  in  favor  of  the  plaintiff.  Ex- 
ceptions having  been  taxen  to  the  conclu- 
sions of  the  trial  justice  in  matters  of  law, 
tlui  writ  of  error  presents  the  question 
whether,  upon  tbe  admitted  facts,  the  plain- 
tiff is  entitled  to  judgment  against  the  de- 
fendant. The  essential  facts  are  as  follows : 
One  Kilpatrick  delivered  to  defendant,  Ber- 
rall,  his  check  drawn  upon  the  plaintiff 
bank,  payable  to  defendant's  order.  Plain- 
tiff's banking  house  is  at  New  Brunswidc, 
in  this  state.  The  check  was  forwarded 
to  defendant,  who  resided  in  Washington, 
District  of  Columbia,  and  was  with  reason- 
able diligence  indorsed  by  him  and  deposited 
to  his  account  in  the  Columbia  National 
Bank  of  Washington,  and  by  that  bank  im- 

nole;  First  Nat.  Bank  v.  First  Nat.  Bank,  41 
L.  R.  A.  584 ;  First  Nat  Bank  v.  Uarshalltown 
State  Bank,  44  L.  R.  A.  181 ;  and  Woods  ft  Ma- 
lone  V.  Colony  Bank.  66  L.  R.  A.  d29. 

As  to  rfgbt  of  drawee  bank  paying  raised 
check  by  mistake  to  compel  collecting  bank  to 
refund  excessive  amount  see  Crocker-Wootworth 
Nat.  Bank  v.  Nevada  Bank,  68  iir-R.  A.  240. 
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mediately  [jassed  to  his  credit.  Hie  chedc 
was  thereafter  forwarded  by  the  Columbia 
National  Bank  to  the  plaintiff  bank,  at 
New  Brunswick,  for  oolleetion,  and  was 
paid  by  tbe  latter  in  due  course  of  business. 
Before  the  check  was  presented  to  the  plain- 
tifli  for  payment,  however,  Kilpatrick,  the 
drawer,  had  instructed  the  plaintiff  not  to 
pay  the  ehedc,  and  plaintiff's  cmplc^^  who 
afterwards  psid  it  did  so  in  ignorance  or 
forgetfulness  of  this  instruction.  Subse- 
quently the  plaintiff  coronmnicated  with  tbe 
defendant  by  letter,  stating  that  the  chedc 
had  been  paid  by  mistake,  since  payment 
thereof  had  been  stopped  by  Kilpatrick; 
that,  in  consequence,  the  plaintiff  had  been 
compelled  to  make  good  the  amount  to  Kil- 
patridc,  return  of  which  it  thereupon  de- 
manded of  defendant  in  exchange  for  the 
chedr.  The  demand  was  refused,  whereupon 
this  action  was  instituted. 

In  this  situaticai,  there  is,  in  our  <^inion, 
no  rifcht  to  recovery,  for  two  reaB<»is: 

I.  Por  want  of  privity  between  the  par- 
ties to  the  action.  It  will  be  observed  that 
the  suit  is  in  no  wise  based  upon  the  dieck 
as  a  ccmunerdal  instrument.  The  paper 
was  not  protested,  and  the  conditional  lia- 
bility of  Berrall,  as  indorser,  to  pay  the 
amount  to  the  holder  in  the  event  of  dis- 
honor of  the  check  upm  presentation,  fol- 
lowed by  notice  to  him,  has  never  become 
fixed.  Nor  does  the  case  prearat  an  in- 
stance of  the  attempt  to  follow  money  that 
is  impressed  with  a  trust  Into  the  hands  of 
a  third  party,  who  has  taken  it  with  no- 
tice of  the  trust,  or  without  parting  with 
value  in  exchange.  The  money  that  BeiYall 
received  was  the  money  of  the  Washington 
bank,  placed  by  that  bank  to  his  credit  upon 
the  deposit  of  the  check  to  hia  account. 
That  transaction  was  in  effect  a  sale  of 
negotiable  paper  by  Berrall  to  that  bank. 
The  money  that  the  pluntiff  bank  after- 
wards paid  for  the  same  paper  went  to  the 
Washington  bank,  and  not  to  Berrall.  He 
two  transactions  were  separate  and  distinct. 
Under  such  circumstances,  tiie  right  to  re- 
cover m<Hiey  paid  by  mistake  exists  only 
as  against  the  party  to  whmn  the  payment 
in  qnestim  was  made.  In  this  case  the 
Washington  bank  was  the  recipient  of  the 
disputed  payment,  not  Berrall.  If  Berrall 
had  deposited  the  diedc  in  the  Washington 
bank  for  collection  tor  his  account,  the  ac- 
tion of  that  bank  in  forwarding  it  to  New 
Brunswick  for  collection  would  have  been 
stamped  with  agency  in  behalf  of  Berrall, 
and  paj'ment  by  the  New  Brunswide  bank 
(now  plaintiff]  to  the  Washington  bank 
would  have  been  payment  to  Berrall,  within 
the  rtilca  of  privity.  But  Berrall  did  not 
deposit  the  check  for  collection.  His  in- 
dorsement was  general,  and  its  purpose  was 
66  L.R.  A. 


unqimhfled,  for  tbe  amount  of  tiie  chedc  was 
immediately  passed  to  his  credit  the 
Wast>ingt<Mi  bank.  That  constituted  that 
bank  the  owner  of  the  check.  Hoffman  v. 
First  Nat.  Bank,  46  N.  J.  L.  604.  What 
that  bank  afterwards  did  in  forwarding  the 
check  for  colleeti<Hi  was  done  for  ita  own 
account,  and  the  payment  received  by  it 
from  the  plaintiff  iMink  was  received  as 
principal,  and  not  as  agent.  The  authwi- 
tics  cited  to  the  contrary  are  not  in  pt^t. 
In  3  Am.  &  Eng.  Ene.  Law,  2d  ed.  tltia, 
Bankt  and  Banking,  the  language  on  page 
817,  tiiat  "the  fact  that  the  depositor's  ae- 
oount  1b  credited  with  the  amount  of  the 
items  taken  for  collection  does  not  of  itsalf 
operate  to  transfer  the  title  to  the  paper, 
for,  by  the  custom  of  bankers,  the  collection 
is  charged  back  at  once,  if  not  paid,"  is  lim- 
ited the  force  of  the  words  italicized.  In 
AfipMon  Bank  v,  MeOilvrajf,  4  Gray,  618, 
64  Am.  Deo.  92,  the  payee  of  a  note  empow- 
ered an  agent  to  ortlect  it  for  him,  and  tbe 
payee  was,  of  course,  held  liable  as  prin- 
cipal, ilerohanta^  Ina.  Co.  v.  Ahbatt,  131 
%[ass.  307,  was  a  case  where  an  Ineuranoe 
loss  was  paid  to  the  assignee  f>f  the  insured 
at  his  request,  in  discharge  of  his  debt,  and 
on  his  fraudulent  proof  of  loss.  There  the 
insured  was,  of  course,  held  liable  to  refund. 

2.  But  even  if  the  wuit  of  privity  were 
no  obstacle,  in  our  opinion  the  case  shows 
no  ground  for  recovery,  because  tbe  mtmey 
^vas  not  paid  by  mistake,  within  the  mean- 
ing of  the  legal  rule  that  permita  a  recovery. 
There  was  no  legal  obligatim  on  the  part  of 
the  pluntiff  to  pay  the  check,  and  this  aside 
entirely  from  the  fact  that  it  had  received 
notice  to  stop  payment.  We  ocmcur  in  the 
view  expressed  by  the  supreme  court  in 
Oreveling  v.  Bloomabwry  Nat.  Bank,  46  N. 
J.  L.  266,  60  Am.  Rep.  417,  that  the  hinder 
of  a  check  has  no  contract  with  the  bank 
on  whidi  it  is  drawn,  and  no  legal  right 
to  exact  payment.  In  this  case,  therefore 
the  chedc  was  voluntarily  paid  1^  the  plain- 
tiff to  the  Washington  bank.  Since  the 
present  cimtroversy  arose,  the  rule  of  the 
Creveling  Case  has  been  established  in  statu- 
tory f<xm  the  general  act  of  1902  rat- 
ing to  negotiable  instruments  (P.  L.  1002, 
p.  614.  chap.  184,  i  189).  As  between  the 
header  of  a  check  and  the  bank  upon  which 
it  is  drawn,  the  latter  is  bound  to  know  the 
state  of  the  depoeitco-'s  account.  Before 
paying  the  chedc,  it  must  take  into  oonsidr 
eration  whether  it  was  drawn  against  funds, 
and  whether  the  order  for  payment  evi- 
denced by  the  chedc  has  subsequently  been 
revoked.  Therefore,  where  a  bank  reorives 
in  the  ordinary  course  of  business  a  chedE 
drawn  upon  it,  and  presented  by  a  bona  fide 
holder,  who  is  without  notice  of  any  in- 
firmity therein,  and  the  bank  pave  jthe 
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anonnt  oi  the  oheok  to  Buoh  holder,  it  finally 
exeroisea  its  option  to  pay  or  not  to  pay, 
and  the  transactian  is  closed,  as  between  the 
parties  to  the  pajment.  Boylaton  HJai, 
Bank  T.  XUehardaon,  101  Mass.  287;  Oddie 
T.  Vatimua  City  Bank,  4&  N.  Y.  735,  6  Am. 
Bep.  leO;  First  Nat.  Bank  t.  Burkhardt, 

100  U.  S.  688,  689.  26  L.  ed.  766,  768;  Man- 
ufaotwrert?  Nat.  Bonfc  t.  Bwift,  70  Md.  616, 
14  Am.  St  Bep.  381,  17  Ati.  3S0;  Biveraide 
Bank  t.  First  Nat.  Bank,  20  C.  C.  A.  181, 
38  U.  S.  App.  674,  74  Fed.  276.  Other  cases 
will  be  found  cited  in  22  Am.  ft  Eng.  Eno. 
Law,  2d  ed.  p.  623.  Of  the  eases  cited  to 
the  contrary,  only  two  require  notice.  Mer- 
chants'  Ifat.  Bank  t.  National  Eagle  Bank, 

101  Mass.  281,  100  Am.  Dec  120,  seems  to 
have  turned  upon  the  effect  of  the  rules  of 
a  clearing-house  asaodatim,  and  was  dis- 
tinguished the  same  court  in  the  case  of 
BojfMtM  Nat.  Bank  y.  Awftardfon,  101 
Mass.  287,  decided  at  the  same  time,  and  al- 
ready died.  In  Northampton  Nat.  Bank  t. 
Smith,  160  Mass.  281,  61  Am.  St.  Bep.  28S, 
47  M*.  E.  1000,  the  only  question  presented 
was  whether  the  action  for  reooreiy  of  the 
money  could  be  maintained  without  first 
tradering  the  che<dc  to  the  defendant.  I^e 
court  answered  this  quMtion  in  the  negative. 
Whetiier  after  such  tender  the  action  could 
be  maintained,  was  not  passed  ap<Ht.  The 
rule  that  holds  a  bank  hound  to  know  the 
state  of  the  depositor's  account,  and  to  take 
cognizance  of  this  and  other  transactions 


between  it  and  the  depositor  before  making 
payment  of  a  die<&  duly  presented,  has  evm 
been  extended  so  far  aa  to  require  the  bank 
to  pass  upon  the  genuineness  of  the  depoeit- 
or'a  signature  to  the  dieck,  so  tha^  where 
it  pays  out  money  on  a  cheek  upon  which 
its  dopositrar's  name  has  been  forged,  to  a 
bona  fide  holder  for  value,  it  has  been  held 
that  the  bonk  cannot  recover  back  the 
money.  This  topic  is  fully  treated  in  6  Am. 
ft  Eng.  £nc  Law,  2d  ,ed.  title,  Oheckt, 
p.  1071,  where  will  be  found  an  ample  eit^* 
ti<m  ai  authorities.  See  also  22  Am.  ft  Eng. 
Enc.  Law.  2d  ed.  title,  Paj/mmt,  p.  623,  etc 
lite  question  of  a  ftnrged  chedc  is,  of  course, 
not  presented  in  this  case.  Obviously,  also, 
the  case  raises  no  questimt  of  the  right  of 
the  drawer  of  a  check  after  it  has  been 
passed  to  a  bona  fide  holder.  See  5  Am.  ft 
Eng.  Enc.  Law,  2d  ed.  title.  Check*,  p.  1070. 

The  judgment  under  revieto  muH  be  re- 
versed. And  as  the  agreed  state  of  facta, 
adopted  by  the  trial  judge  as  the  basis  ol 
his  findings  and  spread  upon  the  record,  in- 
cludes all  facts  essential  to  the  detennina- 
tion  of  the  controversy  between  the  parties, 
it  should  be  treated  as  a  special  verdict, 
upon  which  this  court  will  render  the  some 
judgment  that  the  trial  court  ought  to  have 
rendered.  SuUimiff  v.  Fisconti,  68  N.  J.  L. 
543,  661,  63  AU.  598,  Afilrmed  in  60  N.  J. 
L.  452,  65  Atl.  1133. 

Therefore  let  jnd^ent  final  be  entered  in 
favor  of  the  defendant,  with  costs. 


NEW  YORK  COURT  OF  APPEALS. 


,  PEOPLE  of  the  State  of  New  York  ex  rel. 
Tsmar  S.  ELLISON,  Respt., 

V. 

Patrick  LAVIN,  Appt. 

<  N.  T.  ) 

A  distribution  of  prlseM  to  those  vrlio 
■Ikftll  mftke  tlie  closoMt  eMtlmate  of  tbe 
number  of  cisnre  on  which  a  tax  Is  paid 
daring  a  speclQed  month  is  made  hj  chance, 
within  the  meaning  of  a  statate  deflning  a 
lottKr  as  a  scheme  for  the  distribution  of 
property  by  chance  to  persons  who  have  paid, 
or  agree  to  pay,  a  valoable  consideration  for 
the  chance. 

{August  5,  1904.) 


Note. — As  to  what  c(»iatltutes  a  lottery,  see 
also,  In  thin  series.  People  v.  EtUott,  3  L.  B.  A. 
40S,  and  note;  Yellowstone  Kit  v.  State,  7  L. 
R.  A.  5W,  and  note;  BbHocIe  v.  State,  8  L.  R. 
A.  671;  State  v.  Bonell,  10  L.  R.  A.  00;  State 
ea  rel.  Kello^  v.  Kaosas  Mercantile  Asbo.  11 
L.  R.  A.  430 ;  Long  v.  State,  12  L.  R.  A.  89. 
and  note,  12  L.  R.  A.  425 ;  Thomhlll  v.  O'Rear, 
81  L.  R.  A.  792;  I^ynch  v.  Rosenthal,  81  L. 
66  L.  R.  A. 


APPEAL  defendant  frtm  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  aflBrming 
an  order  of  a  Special  Term  for  New  York 
County  granting  relator  a  writ  of  habeas 
corpus  to  release  him  from  custody  of  de- 
fendant to  which  he  had  been  ctanmitted  for 
alleged  violation  of  the  statute  forbidding 
the  publication  of  advertisements  of  lot- 
teries. Reversed. 
The  facta  are  stated  in  the  opinion. 
Uessra.  Howard  S.  Gana  and  Saamel 
H.  OiiBB0Hhelflaer,  with  Mr.  William 
TvaveTS  Jevome,  for  appellant; 

The  scheme  advertised  cimstitutes  a  lot- 
tery. 

R,  A,  885 ;  I'eople  e»  rel.  Lawrence  t.  Fallon, 
37  L.  R.  A.  22T :  Meyer  t.  State.  51  U  R.  A. 
496;  State  ex  rel.  Sbeeta  v.  Interstate  Sav. 
Invest  Co.  S2  L.  R.  A.  630 ;  State  em  rel.  Front 
V.  Nebraska  Home  Co.  60  L.  R,  A.  448;  Bqal- 
table  Loan  ft  Security  Co.  v.  Waring,  62  L. 
R.  A.  98;  and  Winston  v.  Beeson,  65  L.  R.  A. 
167. 
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New  Yobk  Coubt  or  Affiiaza. 


Aug., 


HuU  V.  Ruggles,  56  N.  Y.  424;  State  v. 

Mwnford,  73  Mo.  647,  39  Am.  Rep.  532; 

yegley  v.  Devlin,  12  Abb.  Fr.  N.  S.  210; 

fJx  parte  Blanohard,  9  Key.  101;  Thomas  v. 

People,  59  111.  160;  Com.  ect  rel.  Peaslee  v. 

Hheriff,  10  Phila.  203;  State  v.  Lumaden 

80  N.  C.  672;  Lynch  v.  Rosenthal,  144  Xnd. 

86,  31  L.  R.  A.  835,  55  Am.  St.  Rep.  168, 

42  N.  E.  1103;  Hudelson  v.  State,  94  Ind. 

426,  48  Am.  Rep.  171;  State  v.  Boneil,  42 

La.  Ann.  1110,  10  L.  R.  A.  60,  21  Am.  St 

Rep.  413,  8  So.  298;  State  ex  rel.  Kellogg  v. 

Kanatu  Mercantile  Aaao.  45  Kan.  3fil,  II  L. 

B.  A.  430,  23  Am.  St.  Rep.  727,  25  Pac.  984; 

State  T.  Bhorta,  32  N.  J.  L.  398,  90  Am.  Deo. 

668;  ViAted  Statea  t.  WoUm,  58  Fed.  942. 
Mr.  Johm  W.  iBsnuot  for  respcmdent: 
The  scheme  advertised  does  not  ocnutltute 

a  lottery. 

A  lottery  ia  a  scheme  by  which  some  re- 
sult IB  reached,  by  some  action  or  meane 
taken,  and  in  which  result  man's  dioide  oi 
will  has  no  part;  nor  can  hnmaa  reason, 
foresight,  sagacity,  or  design  enable  him  to 
know  or  determine  such  result  unUl  thr 
same  has  been  accomplished. 

People  V.  Elliott,  74  Mich.  264,  3  L.  R.  A. 
405,  16  Am.  St.  Rep.  640,  41N.  W.916;  19 
Ops.  Atty.  Gen.  681;  People  em  rel.  Lawrence 
V.  Fallon,  152  N.  Y.  12,  37  L.  R.  A.  227,  57 
Am.  St.  Rep.  492,  46  N.  E.  296;  Reilly  y. 
Gray,  77  Htin,  406,  28  N.  Y.  Supp.  811; 
People  T.  Reilly,  50  Mich.  384,  45  Am.  Rep. 
47,  15  N.  W.  520;  Irving  v.  Britton,  8  Misc. 
201,  28  N.  Y.  Supp.  629;  Re  Dwyer,  14 
Misc.  204,  35  N.  Y.  Supp.  884 ;  Cam4nada  v. 
Sulton,  60  L.  J.  Mag.  Cas.  N.  S.  119;  Btod- 
dart  T.  Sagar  [1895]  2  Q.  B.  474. 

The  true  test  is  simply  this:  If  the  de- 
termination is  due  to  mere  blind  chance, 
thMi  the  scheme  is  a  lottery.  If  an  op- 
portunity is  affcffded  for  the  ezereise  of 
skill  or  judgment}  then  there  is  no  lottery, 
even  if  there  he  unoertainty  in  predicting 
the  result. 

Barclay  r.  Pearton  [1898]  2  C!h.  164; 
HaU  T.  MoWilliam,  66  J.  P.  742;  Hall  t. 
Ooct  [1899]  1  Q.  B.  198;  Reg.  t.  Dodds,  4 
Ont.  Rep.  390;  Reg.  v.  Jamieaon,  7  Ont. 
Rep.  149;  Dunham  t.  8t.  Croiw  Soap  Mfg. 
Co.  34  N.  B.  245;  Dion  v.  St.  John  Baptiate 
Soc.  82  Me.  319,  19  Atl.  825;  23  Ops.  Atty. 
Oen.  207;  United  Statea  v.  Rosenhlum,  121 
Fed.  180;  Horner  v.  United  Statea,  147  U. 
S.  449,  37  L.  ed.  237,  13  Sup.  Ct.  Rep.  409. 

The  question  is  not,  What  does  the  main- 
tenance of  morals  demand?  but.  What  does 
the  statute  mean,  and  do  the  facta  Iffing  the 
present  case  within  itT 

United  Statea  v.  Roaenblum,  121  Fed. 
180:  People  t.  Qillaon,  109  N.  Y.  389,  4  Am. 
St.  Rep.  465,  17  TH.  E.  343. 
66L.R.  A. 


Cnllen,  J.,  delivered  the  opinion  of  the 
court: 

The  relator,  the  publisher  of  a  trades 
newspaper  known  as  the  "United  Statea 
Tobacco  Journal,"  was  arrested  on  a  war- 
rant issued  by  one  of  the  justices  of  the 
special  sessions  of  the  city  of  New  York, 
which  charged  him  with  a  violation  of  §  327 
of  the  Penal  Code  in  having  advertised  a 
lottery  within  this  state.  The  complaint 
and  depositions  on  which  the  warrant  was 
issued  showed  that  the  relatw  published  the 
following  advertisement: 

The  United  States  Tobacco  Journal. 
Save  Cigar  Bands. 
Another  Free  Distribution  of 
$142,500.00 
Will  be  Made  in  December^  1003, 
Based  on  the  Month  of  November,  1903, 
To  Smt^ers  of 
[Here  follow  the  names  of  thirty  brands  id 
cigars.] 

How  many  cigars  (of  all  brands,  no  mat- 
ter by  whom  manufactured)  will  the  United 
States  collect  taxes  on  during  the  nranih  <d 
November,  1903  T 

(Cigars  bearing  93.00  tax  per  thousand). 

The  persons  who  estimate  nearest  to  the 
niunber  of  cigars  on  which  $3.00  tax  per 
thousand  is  paid  during  the  month  of  No- 
vember, 1903,  as  shown  by  the  total  sales  of 
stamps  made  by  the  United  Statea  Interna) 
Revenue  Department  during  Novonber, 
1903,  will  be  awarded  aa  follows: 

To  the  (1)  person  sstlmattnB  the 
closest.    15,000  In  cad 

To  the  (2)  persoBS  whose  esti- 
mates are  next  cloeest  ($2,500 
each)    6,000  " 

To  the  (6)  persons  whose  esti- 
mates are  next  idosest  ($1,000 
etiu'd;    6,000  " 

To  the  (10)  persons  whose  sett- 
mates  are  next  closest  ($SOO.0o 
each)  .   0,000  " 

To  the  (20)  persons  whose  esti- 
mates are  next  closest  ($260.00 
each)    6,000  " 

To  the  (26)  persons  whose  esti- 
mates are  next  closest  ($100.00 
each)    2.500  *• 

To  the  (60)  persons  whoae  eetl- 
matee  are  next  cluseet  ($60.00 
each)    2,600  " 

To  tbe  (IOC)  persons  whose  estf- 
mates  are  next  closest  ($25.00 
each)    2,500  " 

To  tbe  (2,000)  persons  whose 
estimates  are  next  closest 
($10.00  each)    20,000  " 

To  the  (3,000)  persons  whose 
estimates  sxe  next  closest 
(6,00  each)    16,000  " 

To  ttie  30,000  persons  whose  esti- 
mates are  next  closest  we  will 
send  to  each  one  box  of  50 
"Cremo"  Clgais  (value  $2.60 

per  box)    75,000  •• 

36,213 

35.213  persons   $142,500 

Every   100   Bands   from  Above-named 
dffin  will  Entitle  You  to  Four  Estimate!. 
(One  band  from  "Florodm**  dgnn  or 
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one  band  from  "Florodora  Operas"  counting 
as  two  bands  from  tiie  other  cigars  men- 
tioned; and  no  less  than  100  bands  will  be 
received  at  any  one  time  for  estimates. ) 

Information  which  may  be  of  value  in 
making  estimates:  The  number  of  cigars 
now  bearing  $3.00  Tax  per  thousand,  for 
which  stamps  were  purchased,  appears  be- 
low: 

1900.  1901.  1902. 

Janaary  422,BU.m  4m,£OII>e8a  •IH^.TIT 

Febmarv  804,440,344  4lT;]9e,4SS  44&,4te.483 

March  43t).122.0BT  ♦45.a41.T&l  Cie.09B.027 

April  42'.ni>2.^5a  4S1. 87^,312  &10,a»5,ieH 

Hay  45e,500.eE»  DB3jST,5ed  5ES.0S0.907 

June  47:1,501,627  5W,6I}a.eU8  D32.iai.477 

July  457.642.672  Ml.318.407  671,806,833 

August  4»4:t.551.8»a  48.'i.-l-11.759  i3e."i,074,5SO 

September  47-l,7St7,!in3  60T>(Hl,.-23  67&.804,470 

October  .-j;;L!,:?l>ri,U8a  574,551,1147  628.881,303 

November  f-ns  jr.s.Lisil  Bl-'^i.-'in'^  'fifl  rtr;-J.4^  l..'t93 

December   4"i  r.'^'i^.LtK*  -itn  :i  t.  i  T'l   

Only  Cigar  Bands  are  Good  for  Estimates. 
Send  Nothing  but  Cigar  Bands  under  tiiis 
Offer. 

In  case  of  a  tie  in  estimates,  the  amount 
offered  will  be  divided  equally  among  those 
entitled  to  it.  Distribution  of  the  awards 
will  be  made  as  soon  after  December  Ist, 
1003,  as  the  figures  are  obtainable  from  the 
Internal  Kevenue  Department  of  the  United 
States  for  November,  1903. 

Write  your  full  name  and  Post  Office  ad- 
dress plainly  on  packages  containing  bands. 
The  postage  or  express  charges  on  your  pack- 
age must  be  fully  prepaid,  in  order  for  your 
estimate  to  participate. 

All  estimates  under  this  ofTer  must  be  re- 
ceived on  or  before  October  31st,  1903,  by  the 
Florodora  Tag  Company,  Jersey  City,  N.  J. 

Send  each  estimate  on  a  separate  piece  of 
paper  with  your  name  and  address  plainly 
lATittcn  on  each. 

You  do  not  lose  the  value  of  your  bands. 
Receipt  will  be  sent  you  for  your  bands,  and 
these  receipts  will  he  just  as  good  as  the 
bands  themselves  in  securing  Presents  illus- 
trated in  our  Catalogue. 

Handsomely  illustrated  80-page  catalogue 
(page  7  in.  i:  10  in.)  showing  11  Presents 
«xactly  as  they  are,  and  with  beautiful  em- 
bossed cover  litht^aphed  in  10  colors  and 
gold,  will  be  mailed  to  any  address  upon 
receipt  of  10  cents,  or  ten  tags,  or  20  cigar 
bands. 

On  his  arrest  the  relator  sued  out  a  writ 
-of  habeas  corpus,  and  on  the  return  thereto 
was  discharged  on  the  ground  that  the 
scheme  advertised  by  him  was  not  a  lottery 
within  the  definition  of  the  Penal  Code,  and 
that,  hence,  no  crime  was  charged  against 
him.  The  order  of  discharge  was  affirmed 
by  the  appellate  division  by  a  divided  court, 
and  from  that  order  this  appeal  is  taken. 

Doubtless  the  purpose  of  the  Florodora 
<!om]>any  in  establishing  the  system  of  com- 
petition for  prizes  detailed  in  the  adver- 
•66  L.  R.  A. 


tisenient  was  to  increase  the  sale  of  its 
various  brands  of  cigars.  For  that  purpose 
it  was  justified  in  using  any  innocent  or 
legal  means  to  attract  customers,  and  «ven 
the  legislature  could  not,  under  the  guise  of 
enacting  a  police  regulation,  interfere  with 
this  liberty.  People  v.  Oillson^  10»  N.  Y. 
389,  4  Am.  St.  Rep.  465,  17  N.  E.  343.  But 
the  prohibition  and  regulation  of  gambling 
in  all  forms  and  lotteries  oi  every  kind  are 
unquestionably  valid  exercises  of  le^slative 
power,  and,  if  the  scheme  established  by  the 
advertiser  was,  in  effect,  a  lottery,  the  fact 
that  the  dominant  purpose  was  merely  to 
increase  the  advertiser's  business  does  not 
save  it  from  condemnation.  A  lottery  is 
defined  by  the  Penal  Code  (}  323)  as  "a 
scheme  for  the  distribution  of  property  by 
chance,  among  persons  who  have  paid  or 
agreed  to  pay  a  valuable  consideration  for 
the  chance,  whether  called  a  lottery,  raffle, 
or  gift  enterprise  or  by  some  other  name/* 
By  i  327  advertising  a  lottery  is  made  a 
misdemeanor.  That  the  scheme  provides  for 
the  distribution  of  property  is  apparent  on 
its  face.  That  the  persons  among  whom  the 
distribution  is  to  be  made  pay  a  valuable 
consideration  for  the  chance  when  they  pur- 
chase the  cigars  the  bands  on  which  entitle 
them  to  compete  for  the  prizes  is  settled  by 
authority.  Httll  v.  Rugglea,  56  N.  Y.  424. 
Therefore  the  only  question  presented  by 
the  case  is  whether  the  distribution  is  made 
by  chance  or  not. 

it  is  not  necessary  to  enter  into  a  very 
elaborate  discussion  of  w'hat  constitutes 
chance.  Nearly  all  people  at  this  day  be- 
lieve {however  inconsistent  their  ctmduct  at 
times  may  be  with  such  belief)  that  the 
laws  of  nature  are  uniform,  and  that  all 
phenomena  or  occurrences  are  the  necessary 
effect  of  antecedent  causes  operating  accord- 
ing to  fixed  laws.  "It  is  strictly  and  phil- 
osophically true  in  nature  and  reason  that 
there  is  no  such  thing  as  chance  or  accident ; 
it  being  evident  that  these  words  do  not 
signify  anything  really  existing,  anything 
that  is  truly  an  agent  or  cause  of  any 
event;  but  they  signify  merely  men's  igno- 
rance of  the  real  and  immediate  cause." 
But,  though  nothing  occurs  in  the  world  as 
a  result  of  chance,  the  occurrence  may  be  a 
matter  of  chance  to  the  observer  from  his 
ignorance  of  antecedent  causes  or  of  the 
laws  of  their  operation.  If  one  is  told  to 
draw  from  a  box  of  which  he  is  informed 
simply  that  it  contains  black  balls  and 
white  balls,  it  is  to  him  a  matter  of  equal 
chance  whether  he  draws  a  black  one  or  a 
white  one,  and  this  though  in  fact  the  box 
contains  ninety-nine  of  one  kind  and  one  of 
tlie  other.  Nor  would  the  chances  to  him 
be  at  all  changed  if  he  were  told  that  there 
were  ninety-nine  of  one  kind  siid  pae  •f^\ih« 
otlier,  unless  he  was 
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nine^-iiiiie  were.  Therefore  that  may  be  a 
matter  of  dianoe  to  one  man  whidi  is  not  a 
matter  of  chance  to  another,  and  with  dif- 
ferent men  the  chances  of  the  occurrence  of 
any*  event  may  differ  greatly.  It  may  be 
said  that  an  event  presents  the  element  of 
chance  so  far  as  after  the  exercise  of  re- 
search, investigation,  skill,  and  judgment 
we  are  unable  to  foresee  its  occurrence  or 
non-occurrence,  or  the  forms  and  conditions 
of  its  occun-enoe. 

The  learned  judge  who  wrote  for  the  ma- 
jority of  the  appellate  division  said  of  the 
ctmtest  or  competitirai  presented  in  this 
ease:  "It  is  manifestly  impossible  for  any- 
one to  ascertain  or  know  in  advance  Uio 
number  of  cigars  in  a  given  month  upon 
which  the  government  will  attach  revenue 
stamps  of  the  denomination  of  $3  per 
thousand.  The  period  for  presenting  esti- 
mates closed  on  the  last  day  of  the  month 
preceding  that  for  which  they  were  to  be 
made,  and  obviously  there  are  many  other 
elements  of  chance  that  render  it  difficult 
for  anyone  to  make  any  estimate  that  will 
approximate  accuracy."  [03  App.  Div.  292, 
87  N.  Y.  Supp.  776.]  The  correctness  of 
'  this  statement  cannot  well  be  questioned. 
He  thought,  however,  that  knowledge  of  the 
condition  of  the  tobacco  trade,  the  importa- 
tion of  cigars,  and  similar  matters  not 
stated  in  the  advertinement  would  enable 
those  possessing  the  informatitm  to  esti- 
mate more  accurately  than  others  ignorant 
of  these  conditions.  From  this  the  learned 
judge  concluded  that  the  distribution  would 
not  depend  exclusively  on.  chance,  but,  to 
some  extent  at  least,  be  affected  the  exer- 
cise of  judgment,  and  that,  therefore,  the 
scheme  did  not  constitute  a  lottery.  "Pure 
chanoe"  is  defined  by  Black  in  bis  Law  Dic- 
tionary to  be  "the  entire  absence  of  all 
means  of  calculating  results,"  and  if,  to 
constitute  a  lottery,  it  is  necessary  that  the 
distribution  should  be  purely  by  chance, 
without  any  other  element  affecting  the  re- 
sult, as  has  been  held  in  a  number  of  juris- 
dictions Waminada  v.  Hulton  [1891]  60  L. 
J.  Msg.  Caf.  N.  S.  116;  Hall  v.  Cox  [1899] 
1  Q.  B.  Itl8;  Reg.  v.  Doddt,  4  Ont.  Rep.  390; 
Reg.  T.  JamietOfi,  7  Ont.  Rep.  149;  United 
Rtntcs  V.  Ragenblum,  121  Fed.  180; 
People  V.  Elliott,  74  Mich.  264,  3  L.  R. 
A.  405,  16  Ain.  St.  Rep.  640,  41  N.  W.  916; 
10  Opa.  Atty.  Gen.  p.  081),  then  it  may  be 
conceded  that  the  scheme  before  ua  is  not  a 
lottery.  Our  statute,  however,  does  not  pro- 
vide that  the  distribution  must  be  by  pure 
chance,  or  by  chance  exclusively,  but  by 
chance.  The  construction  of  this  term  has 
been  presented  in  several  states  in  which 
the  stntiites  imposed  penalties  for  betting 
on  games  of  chance  not  inflicted  on  other 
modes  of  gaming.  The  earlieflt  case  on  this 
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subject  is  that  of  Siate  y.  Ovpton,  80  N.  C. 
(8  Ired.  L.)  271,  where  the  distinction  be- 
tween games  of  chance  and  those  of  skill 
was  fully  discussed.  It  was  there  said: 
"We  believe  that  in  the  popular  mind  the 
nnirersal  acceptation  of  a  'game  of  chance' 
is  such  a  game  as  is  determined  entirely  or 
in  part  by  lot  or  mere  ludc,  and  in  which 
judgment,  practice,  skill,  or  adroitnns  have 
htmesitly  no  ofRce  at  all,  or  are  thwarted  by 
chance.  As  intelligiUe  examples,  the  games 
with  dice  which  are  determined  by  throwing 
only,  and  those  in  which  the  throw  of  the 
dice  regulates  the  play,  or  the  hand  at 
cards  depends  upon  a  dealing  with  the  face 
down,  exhibit  the  two  classes  of  games  of 
chance."  On  the  other  hand,  games  of  chess, 
checkers,  billiards,  and  bowling  were  held 
to  be  games  of  skill.  This  distinction  ha« 
obtained  in  all  those  jurisdictions  where  the 
definition  of  the  term  "game  of  chance"  baa 
been  material  under  their  statutory  law. 
Wortham  v.  State,  58  Hiss.  179;  EuhankM  r. 
State,  6  Ho.  450;  Harlesa  r.  United  Btatee, 
Morris  {Iowa}  160;  GUucock  v.  State,  10 
Mo.  5U8.  Throwing  dice  is  purely  a  game 
of  chance,  and  chess  is  purely  a  game  of 
skill.  But  games  of  cards  do  not  cease  to  be 
games  of  chance  because  they  call  for  the 
exercise  of  skill  by  the  players,  nor  do 
games  of  billiards  cease  to  be  games  of  skill 
because  at  times,  especially  in  the  case  of 
tyros,  their  result  is  determined  by  sMne 
imforeseen  accident,  usually  called  "luck." 
The  test  of  the  diaracter  o!  the  game  is  not 
whether  it  contains  an  element  of  chance  or 
an  element  of  skill,  but,  Which  ja  the 
dominating  element  that  determines  the  re- 
sult of  the  gameT  This  is  in  harmony  with 
the  views  expressed  in  our  own  deciutms, 
though  the  exact  question  has  not  been  be- 
for  us.  In  People  ea  rel.  Lawrence  t. 
faUon,  152  N.  Y.  12,  37  L.  R.  A.  227,  57 
Am.  St.  Rep.  492,  46  N.  £.  296,  it  was  held 
thnt  the  award  of  a  prize  or  stakes  for  the 
successful  competitors  In  a  horse  race  was 
not  a  lottery.  Judge  Hartin  there  said: 
'*There  is  certainly  a  great  difference  be- 
tween a  contest  as  to  the  speed  of  animals 
for  prizes  or  premiums  contributed  l^ 
other:*  and  a  mere  lottery,  where  the  con- 
trolling, and  practically  the  only,  element 
is  that  of  mere  chance  alone.  A  race  or 
other  contest  is  by  no  means  a  lottery  sim- 
ply because  its  result  is  uncertain,  or  be- 
cause  it  msy  be  affected  by  things  unfore- 
seen and  accidental."  Equally  we  think 
that  n  lottery  does  not  cease  to  be  such  and 
become  a  mere  contest  because  its  result 
mny  be  alFected  to  some  slight  extent  by  the 
exercise  of  judgment. 

As  already  said,  the  cases  cited  by  the 
learned  judge  at  the  appellate  division  sup- 
port bis  conclusion.    In  the  .last  EiuJi^ 
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case  {Hall  v.  Cow  [1899]  1  Q.  B.  198)  a 
prize  to  the  subscriber  to  a  newspaper  who 
should  approximate  most  closely  the  num- 
ber of  deaths  in  London  during  a  specified 
week  was  held  not  to  be  a  lottery.  In  Reg. 
V.  Dodda,  4  Ont.  Rep.  390,  it  was  held  that 
tho  award  of  a  prize  to  the  person  who 
should  most  closely  estimate  the  number  of 
benns  in  a  glass  jar  was  dependent  on  the 
exercise  of  skill  or  judgments  and  not  on 
chance.  These  decisions  proceeded,  on  the 
ground  that,  to  constitute  a  lottery,  the  dis- 
tributirai  muat  be  exclusively  by  chance. 
On  the  other  hand,  in  HJidelaon  T.  State,  94 
Ind.  42ft,  48  Am.  Rep.  171,  a  precisely  simi- 
lar Btiheme — the  award  of  a  prize  to  the 
person  who  should  estimate  most  closely  the 
number  of  heang  in  a  glass  globe — was  held 
to  be  a  lottery.  The  court  there  said:  "An 
expert  mathematician  might  more  nearly 
fix  the  size  of  the  globe  than  an  entirely 
uneducated  person.  And  so  he,  and  persons 
of  better  judgment,  might  more  nearly  fix 
the  number  of  beans  in  the  globe  than  per- 
sons of  less  judgment;  yet  the  exact  num- 
ber would  he  a  mere  matter  of  guessing. 
That  anyone  should  guess  the  correct  num- 
ber would  be  a  matter  of  tJie  merest  chance, 
because  there  are  no  means  of  attaining  to 
a  certainty."  So  far  as  the  cases  in  the 
Federal  courts  are  nmcemed,  it  is  not  neces- 
sary to  refer  to  them,  as  they  have  been,  in 
effect,  overthrown  by  the  recent  decision  of 
the  Supreme  Court  of  the  United  States  in 
Public  Clearing  Bouse  v.  Coyne,  194  U.  S. 
407,  48  L.  ed.  1092,  24  Sup.  Ct.  Rep.  789. 
That  wafi  an  action  to  restrain  the  postmas- 
ter of  the  city  of  Chicago  from  interfering 
with  the  plaintiff's  mail.  The  plan  for  the 
payment  of  money  by  the  subscribers  and  its 
distribution  at  a  subsequent  period  among 
those  who  kept  up  their  membership  is  so 
elaborate  and  complicated  aa  not  to  permit 
the  presentation  of  even  its  general  outlines. 
For  information  as  to  iia  character  refer- 
enoe  must  be  had  to  the  case  as  it  appears 
in  the  Reports.  All  that'  can  be  said  of  it 
here  is  that  every  member  who  continued 
to  be  such  at  the  period  of  distribution  was 
entitled  to  a  return  of  his  payments,  with 
certain  accretions,  depending  upon  the 
number  of  persons  he  had  induced  to  join 
and  the  number  who  had  dropped  out  prior 
to  the  time  of  the  distribution.  The  Post- 
master (general  impoiuded  the  plaintiff's 
mail  on  the  theory  l^at  it  was  engaged  in  n 
scheme  for  obtaining  money  under  ftlse  pre- 
tenses. His  action  was  upheld  by  the  Su- 
preme Court,  but  the  majority  plaoed  their 
decision  on  the  ground  ttwt  the  aeheme  was 
a  lottery.  The  court,  through  Mr.  Justice 
BTwn,  said:  "It  is  true,  aa  urged  by  the 
counsel  for  complainant,  that  in  inresting 
money  in  any  enterprise  the  investor  takes 
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the  chance  of  small  pn^ts,  or  even  of  fail- 
ure, as  well  as  the  hope  of  lai^  profits; 
but  such  enterprises  contemplate  the  per- 
sonal exertions  of  the  investor  or  of  bis 
partners,  agents,  or  employees,  while  in  the 
prestnt  case  his  profits  depend  principally 
upon  the  exertions  of  others,  over  whom  he 
has  no  control,  and  with  whom  he  has  no 
connection.  It  is  in  this  sense  the  amount 
realized  is  determinable  by  chance." 

If  we  examine  the  plan  of  distribution  ad- 
vertised, the  number  and  character  of  the 
persons  who  were  invited  to  compete  for 
the  distribution,  as  well  as  the  event  by 
which  the  distribution  was  to  be  determined, 
we  think  it  perfectly  clear  that  the  dtnuinat- 
ing  and  controlling  factor  in  the  award  of 
the  prizes  is  chance.  We  well  know  that  in 
many  lines  of  trade  and  business  there  are 
experts  who  are  aUe,  by  the  possession  of 
information  and  the  exercise  of  judgment,  to 
forecast  within  limits  the  output  of  tiie 
products  of  the  trade.  Success  in  business 
may  depend  in  no  small  degree  on  the  ac- 
curacy of  auch  forecast.  So,  also,  t^ere  an 
expert  statisticians,  both  in  government  em- 
ploy and  in  that  of  private  commercial 
houses,  who  are  known  for  their  ability  to 
predict  the  proImUe  yield  of  tbs  crops  that 
will  be  harvested  during  the  current  year. 
If  the  contest  for  a  prize  was  to  be  had 
among  Ktperta,  the  award  of  t^e  prize,  de- 
spite  the  many  elements  affecting  the  result, 
which  no  one  could  foresee,  might  possibly 
be  held  dependent  on  judgment,  and  not  on 
chance.  But  the  competition  before  \is  is 
not  at  all  of  that  character.  The  scheme 
contemplates  over  35,000  competitors.  From 
the  table  given  in  the  advertisement  it  ap- 
pears that  the  quality  of  cigars  stamped 
varies  from  month  to  month  in  the  same 
year  as  greatly  as  40,000,000,  and  between  a 
month  of  one  year  and  the  corresponding 
month  of  the  next  year  as  greatly  as  90,- 
000,000;  and  that  the  number  stamped  in 
the  month  immediately  previous  to  that  for 
which  an  estimate  is  called  was  562,000,000. 
It  would  seem  perfectly  clear  that,  if  sev- 
eral experts  should  agree  in  estimating  the 
output  within  5,000,000,  or  1  per  cent  of  the 
number  actually  stamped,  it  would  show  a 
remarkable  accuracy  in  their  methods  of 
calculation.  Yet  with  .^5,000  competitors 
the  probabilities  are  overwhelming  that  the 
iirst  prize  will  be  won  by  a  very  much  closer 
approximation.  If  the  difference  between 
the  estimate  which  won  the  first  prize  and 
that  which  secured  the  secoad  prize  should 
be  only  10,000,  or  even  only  100,000,  would 
anyone  deny  that  the  result  occurred 
through  'pure  chance,'  as  defined,  and  that 
it  did  not  proceed  from  the  possession  of 
superior  ii^ormation  or  the  exerdae  of 
greater  judgmfflit  or  skill  1  Wb^le  the  aA- 
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vertiBement  probably  does  not  give  informa- 
tion of  every  factor  which  may  influence  the 
rCHuH  that  competitors  are  asked  to  fore- 
cast, it  does  give  the  principal  data  requisite 
for  making  an  estimate.  It  waa  not  de- 
sired to  obtain  estimates  from  those  quali- 
fied for  the  work  by  experience  and  judg- 
ment, and  thus  make  it  a  contest  of  skill 
or  knowledge;  on  the  contrary,  it  was 
sought  to  eliminate  as  far  as  practicable  the 
elements  of  knowledge  and  judgment,  and, 
by  giving  the  general  statistics  of  the  sub- 
ject, make  the  contest  as  fair  a  gamble  for 
the  advertiser's  customers  as  possible.  We 
think  the  diHtribution  in  this  case  is  con- 
trolled by  chance  within  the  meaning  of  the 
statute,  and  that,  therefore,  it  is  illegal. 
The  scheme  certainly  falls  far  within  the 
requisites  of  a  lottery  as  defined  by  the  Su- 
preme Court  of  Uie  United  States  in  the 
Public  Clearing  Bovse  Case  under  a  statute 
very  similar  to  our  own. 

The  orders  of  the  Special  Term  and  Ap- 
pellate  Division  should  be  reversed,  and  the 
relator  remanded  to  custody. 

Parker,  Ch.  J.,  and  OlMen,  Bartletti 
IhrtiB,  Vmna,  and  Wenux^  JJ.,  concur. 


NATXOXAIi  BROADWAY  BANE  et  al., 
ApptM., 

V. 

OsenT  H.  SAMPSON  et  al,  Reepta., 
and 

CENTRAL  NATIONAL  BANK  OP  NEW 
YORK,  Appt. 

(  N.  Y.  ) 

1.  SerTlee  of  a  warrmnt  of  attachment 
upon  a  resident  member  of  a  nonresi- 
dent partnerahlp,  to  reach  a  sum  due 
the  partnership  to  a  nonresfdent  corporation, 
does  not  vreate  a  lien  upon  the  liability  of 
the  nooresldent  partners  to  pay  the  debt,  so 
as  to  form  the  basla  of  a  solt  against  tb«D 
when  tbey  can  be  served  with  process  within 
the  state. 

3.  The  llabllltT  of  a  nonresident  debtor 
to  a  nonreHldent  corporation  !■  not 
sabjeet  to  attaehment  within  the  state 
when  the  debtor  Is  temporarily  within  its  ]u- 
rlBdlction,  since  the  situs  of  the  debt  Is  at 


NoTB. — As  to  sltua  of  debt  for  purpose  of 
garnlsliment  or  attachment,  see  also,  In  this 
series,  Missouri  P.  R.  Co.  v.  Sbaritt.  8  L.  R. 
A.  385 :  Illinois  C.  R.  Co.  v.  Smith.  19  L.  R.  A. 
677,  and  note;  DouRlass  v.  Pbenlz  Ins.  Co.  20 
L.  R.  A.  118  ;  Bragg  v.  Gaynor.  21  L.  R.  A.  161 : 
Neufelder  v.  German  American  Ins.  Co.  22  L. 
R.  A.  287;  Singer  Mfg,  Co.  v,  Flemlug,  23  L. 
R.  A.  210;  Wyeth  Hardware  Sc  Mfg.  Co.  v. 
H.  F.  Laog  &  Co.  27  U  R.  A.  651 ;  Relmers  v. 
Seatco  Mfg.  Co.  SO  L.  R.  A.  364 ;  Ward  v. 
Boyce,  36  L.  &.  A.  MB ;  Lancashire  Ins.  Co.  v. 
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the  place  oC  residence  elQier  of  the  debtor  or 
of  the  creditor. 

(Angoat  6,  1904.) 

4  PFEAL  plaintiffs  and  the  defendant 
bank  from  an  otder  of  the  Appellate 
DivisiiHi  of  the  Supreme  Court,  First  De- 
portment, granting  a  new  trial  upon  euep- 
tions  heard  before  it  in  the  first  instance 
to  rulings  of  a  Special  Term  for  New  York 
County,  which  resulted  in  a  judgment  in 
defendant's  favor.  A^rmed. 

Statement  by  MarttSt  J. : 

The  action  was  brought  by  the  sheriff  of 
the  city  and  county  of  New  York  and  the 
National  Broadway  Bank,  an  alleged  attaeh- 
mpnt  creditor,  under  S  677  of  the  Code  of 
Civil  Procedure,  to  recover  an  indebtedness 
of  the  firm  of  O.  H.  Sampson  &  Company  to 
the  Bennett  Manafacturii^  Corporation.  It 
was  claimed  that  the  debt  was  attached  on 
April  20,  1807.  The  defendant  the  Central 
National  Bank  also  claimed  to  have  levied 
an  attaehment  upon  the  same  indebtedness, 
but,  haTbig  refused  to  join  as  plaintiff  with 
the  National  Broadway  Bank,  it  waa  made 
a  defendant  upon  the  allegatitm  that  it  had 
levied  an  attachment  upon  the  same  indebt- 
edness. Of  the  defradants  composing  the 
firm  of  O.  H.  Sampson  &  Company,  only 
Eugene  H.  Sampson  and  Charles  H.  Samp- 
son were  served  or  appeared  and  answered. 
The  defendants  Sampson  answered  the  com- 
plaint, and,  among  other  things,  denied  that 
the  Indebtediiess  claimed  to  have  been  at- 
tached had  any  situs  in  the  state  of  New 
York,  was  subject  to  attachment  therein,  or 
had  been  levied  upon  in  favor  ot  either  ffif 
the  banks.  The  Central  National  Bank  also 
answered,  alleging  that  it  had  levied  an  at- 
tachment upon  said  indebtedness  on  April 
19,  1S97,*  and  demanded  afflrmatiTe  ju^ 
ment  in  its  favor  against  Its  codefmdante. 
Eugene  H.  Sampstm  died  before  the  trial, 
and  the  action  was  not  revived  against  his 
representatives,  so  that  the  action  came  to 
trial  as  an  action  against  the  defendant 
Charles  £.  Sampson  alone,  and  resulted  in  a 
verdict  directed  by  the  court  against  him 
and  in  favor  of  the  sheriff  for  the  benefit  of 
the  National  Broadway  Bank  for  the  sum 
of  $4,ltiU.70,  and  for  the  benefit  of  the  Cen- 

Corbetts.  S6  L.  R.  A.  MO ;  Virginia  P.  &  M.  Ina 
Co.  T.  New  York  Carousal  Mfg.  Co.  40  L.  R.  ^ 
237 ;  Louisville  A  N.  R.  Co.  v.  Nash,  41  L.  R.  A. 
.^1 ;  Swedish  American  Nat.  Bank  v.  Bleecker. 
42  L.  R.  A.  283 ;  Stewart  v.  Northern  Assur. 
Co.  44  L.  R.  A.  101  :  Nntlonul  Bank  Furtlck, 
44  L.  R.  A.  115;  Balk  v.  Harris.  45  L.  R.  A.. 
257 ;  Stratise  Bros.  v.  Mtna  Ins.  Co.  48  Ij.  R. 
A.  462;  Ballard  v.  CbafTee,  01  L.  R.  A.  TIS; 
Tootle  V.  Colanan,  t>7  L.  R.  A.  120 ;  uid  Penn- 
sylvania R.  Co.  V.  Rogers,  62  U  R.  A.  178. 
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tral  National  Bank  in  tha  stun  of  $0,745.38. 
Tbe  defendant  Charles  E.  Sampson  excepted 
to  the  directicHi  of  a  verdict  which  was 
heard  in  the  first  instance  by  the  appellate 
divieioD,  where  the  exception  was  sustained, 
and  a  new  trial  ordered.  The  plaintiff  and 
the  defendant  banks  then  appealed  to  this 
court,  giving  a  stipulation  for  judgment  ab- 
Bcdute  in  case  the  order  he  affirmed. 

The  Bemiett  Manufacturing  Corporation, 
the  defendant  in  the  attachment  suits 
brought  hy  the  banks,  was  a  corporation  or- 
ganized under  the  laws  of  Massachusetts, 
and  prior  to  April  15,  1897,  was  engaged  in 
the  manufacture  of  yam  at  its  mills  in  New 
Bedford  in  that  state.  The  firm  of  O.  H. 
Sampson  &  Company  was  a  limited  partner- 
ship, organized  under  the  laws  of  Massachu- 
setts, and  consisted  of  four  general  part- 
ners,— Oscar  U.  Sampson  and  Charles  E. 
Sampson,  who  resided  in  Boston;  Joseph 
Sargent,  who  resided  in  Worcester;  Etigene 
H.  Sampson,  who  resided  in  the  city  of  New 
York;  and  of  William  A.  Slater,  the  special 
partner,  who  resided  in  Norwich,  Connecti- 
cut. The  firm  was  organized  October  31, 
1891,  for  a  term  expiring  December  31,  1893. 
It  was  twice  renewed,  and  finally  expired  by 
limitation  on  April  15,  1897-  The  firm's 
principal  place  of  business  was  in  Boston. 
Prior  to  its  dissolution  it  had,  however, 
maintained  a  branch  office  in  New  York, 
where  it  had  seven  or  eight  salesmen,  six  or 
seven  entry  clerks,  a  stenographer,  and  one 
or  two  office  boys,  but  no  bookkeeper  other 
than  the  entry  clerks,  and  no  books  were 
kept  in  New  York  except  the  order  books. 
These  salesmen  procured  orders,  which  were 
recorded  in  the  entry  books  in  New  York, 
and  reported  to  the  Boston  office.  On  April 
16,  1897,  the  firm  went  into  liquidation,  and 
the  New  York  office  was  given  up  at  that 
time.  Eugene  H.  Sampson,  the  only  mem- 
ber of  the  firm  residing  in  New  York,  then 
went  into  business  with  another  firm,  and 
on  and  after  the  date  of  dissolution,  which 
was  several  days  before  the  attachments  in 
question,  the  firm  had  neither  an  office  nor 
any  property  in  the  state.  The  firm  had 
previously  been  the  general  selling  agent  of 
the  Bennett  Manufacturing  Corporation  as 
well  as  ai  the  products  of  other  mills.  The 
sales  were  guaranteed  by  the  firm,  and  re- 
mittances up<m  account  were  made  from 
time  to  time,  as  might  be  requested  by  the 
eorporati«Hi,  without  reference  to  the  dates 
when  the  accounts  became  due  or  to  the  time 
when  collections  were  made  the  firm. 
The  dealings  between  the  firm  and  tbe  cor- 
poratim  were  had  in  Massachusetts.  There 
the  firm  kept  its  books  of  account  and  rec- 
ords of  its  transactions,  including  those  of 
the  Bennett  Manufacturing  Corporation. 
The  Bennett  corporation  consigned  its  goods 
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to  the  firm  at  Boston  exclusively,  and  pay- 
ments for  the  goods  sold  by  the  firm  for  the 
account  of  the  company  were  made  to  the 
firm  in  Boston.  Statements  of  account  were 
rendered  by  the  firm  at  the  same  place. 
Goods  were  shipped  generally  from  the 
mills  at  New  Bedford  directly  to  the  pur- 
chaser. They  were  billed  by  Sampson  & 
Company  from  the  Boston  office,  and  remit- 
tances to  the  Bennett  corporation  were 
made  from  that  office.  On  April  15,  1897, 
the  superior  court  of  Massachusetts,  on  a 
hill  filed  by  tbe  stodcholders  alleging  the  in- 
solvency of  the  Bennett  corporation,  entered 
a  decree  appointing  receivers  of  the  proper- 
ty of  that  company,  and  enjoined  it,  its 
servants  and  agents,  from  mal^ng  any  sale, 
transfer,  encumbrance,  or  disposal  of  any  of 
the  estate,  clioses  in  action,  property  or  ef- 
fects, real  or  personal,  of  said  corporatitm, 
whether  consisting  of  real  estate  or  choses 
in  action  or  any  other  personal  property,  or 
from  making  any  disposal  of  any  books  of 
account,  papers,  documents,  vouchers,  or 
evidences  of  title  of  said  corporation.  A 
copy  of  this  decree  and  injunction  was 
served  upon  O.  H.  Sampson  &,  Company  at 
Boston,  April  17,  1897.  On  the  19th  of  the 
same  month  the  Central  National  Bank 
brought  suit  in  New  York  against  the  Ben- 
nett Manufacturing  Corporation  for  $10,000, 
and  obtained  a  warrant  of  attachment.  On 
the  wme  day  a  deputy  sheriff  delivered  oop- 
ieg  of  the  warrant  to  the  defendants  Charles 
E.  Sampson  and  Eugene  H.  Sampson,  with  a 
general  notice.  On  the  next  day  tbe  plain- 
tiff bank  obtained  an  attachment  against 
the  Bennett  Manufacturing  Corporation, 
and  on  that  day  a  deputy  sheriff  served  up- 
on Eugene  H.  Sampson  two  copies  of  the 
wamnt,  which  also  contained  a  general  no- 
tice as  to  the  property  attached;  but  no 
copy  of  the  warrant  was  served  upon  tbe  de- 
fendant Charles  E.  Sampson.  O.  H.  Samp- 
son &  Company  thereupon  gave  to  the  sher- 
iff certificates  in  each  case,  certifying  as  .to 
certain  tangible  property  belonging  to  th( 
Bennett  corporation  within  this  state;  and 
also  further  certified  their  indebtedness  to 
the  Bennett  company,  set  forth  the  appoint- 
ment of  receivers  of  that  corporation  in 
Boston  on  the  16th,  tbe  service  of  the  in- 
junction order  upon  them  April  17th,  that 
such  moneys  as  they  had  received  up(m  sales 
made  for  the  Bennett  corporation  had  been 
received  at  Boston,  and  that  they  did  not 
admit  tiiat  the  same  were  within  the  state, 
or  that  a  levy  had  been  made  therem  under 
the  attachment.  The  entire  indebtedness  of 
O.  H.  Sampson  ft  Company  to  the  Bennett 
corporation  was  subsequently  liquidated  by 
payments  thereof  to  tne  Maaaachusetts  re- 
ceivers. There  was  no  individual  indebted- 
ness on  the  part  of  either  Eugene-S.  Samp. 
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son  or  Charles  E.  Sampscm  to  the  Bennett 
corporation  as  distinguished  from  the  debt 
of  the  Arm.  The  Bennett  corporation  waa 
not  served  personally  in  either  of  the  attach- 
ment  suits,  but  was  served  by  publication, 
and  did  not  appear. 

Mr.  Edward  Brnee  Hill,  with  MMsra. 
S«UiTan  &  Gromwell,  for  appellants  Na^ 
tifwal  Broadway  Bank  et  al.: 

Levy  upon  the  debt  due  the  Bennett  Man- 
ufacturing Company  from  O.  H.  Sampson  A 
Company  by  service  upon  the  resident  part- 
ner of  that  firm  was  valid.  The  debt  of  O. 
H.  Sampson  &  Company  to  the  Bennett 
Manufacturing  Company  had  its  situs,  for 
purposes  of  attachment^  at  the  domicil  of 
the  debtors. 

Code  Civ.  Proc.  §  649,  subdiv.  3;  Plimp- 
ton V.  Bigelowy  93  N.  Y.  692;  Douglaaa  v. 
Pheniw  Ins.  Co.  138  N.  Y,  209,  20  L.  R.  A. 
118,  34  Am.  St.  Rep.  448,  33  N,  E.  938. 

In  an  action  to  enforce  a  joint  liability, 
or  upon  an  attachment  against  the  joint 
property,  of  several  defendants,  service  up- 
on one  alone,  though  the  others  are  never 
served,  justifies  a  judgment  against  them 
jointly,  or  the  seizure,  upon  attachment,  of 
the  joint  property. 

Yerkea  t.  MoFadden,  141  N.  Y.  136,  86 
N.  E.  7. 

Had  the  Bennett  Manufacturing  Company 
desired  to  sue  O.  H.  Sampson  &  Company  in 
New  York  for  this  very  debt,  it  might  have 
done  so  by  serving  summons  upon  the  resi- 
dent parteer  only. 

Yerkeg  v.  MoFadOm,  141  N.  Y.  136,  36 
N.  E.  7;  Parker  v.  Danforth,  16  Mass.  299; 
Atkins  V.  Presootl,  10  N.  H.  120. 

That  the  partnership  of  O.  E.  Sampson  &. 
Company  was  in  liquidation  at  the  time  of 
the  levy  is  quite  immaterial.  The  liquida- 
tion or  dissolution  of  the  firm  in  no  way  af- 
fected the  Arm's  indebtedness,  or  the  part- 
ners' relations  to  the  firm's  property. 

Menagh  T.  WMtwell,  62  X.  Y.  146, 11  Am. 
Kep.  683. 

No  defense  based  upon  any  alleged  ap- 
pointment of  receivers  for  the  Bennett  Man- 
ufacturing Company  in  Massachusetts  is 
available  to  defendants,  or  valid.  Such  an 
appointment  does  not  interfere  with,  or  af- 
fect, the  rights  or  proceedings  of  creditors 
here  against  property  which  may  be  reached 
here. 

Wiilitta  V.  Waite,  25  N.  Y.  577;  Hibemia 
yat.  Bank  v.  Lacombe,  84  N.  Y.  367,  38  Am. 
Rep.  618:  Taylor  v.  Columbian  Ins.  Co.  14 
Allen,  353. 

Mr.  Oeo^e  A.  Stroiis,  for  appellant 
Central  National  Bank; 

We  could  and  did  attach  the  individual 
indebtedness,  if  any  existed,  of  Charles  E. 
Sampson  to  the  Bennett  company. 
66  L.  R.  A. 


Any  nonresident  can  be  sued  here,  if  the 
summons  can  be  served  on  him.  Assuming 
that  Charles  £.  Sampson  is  individually  in- 
debted to  the  Bennett  company,  the  latter 
could  at  any  time  have  sued  him,  if  foand 
here.  In  the  ca«e  at  bar  he  has  been  sued 
here,  and  has  not  pretended  to  challenge  the 
jurisdiction,  because  of  his  nonreaidenea. 
If  so,  why  cannot  his  individual  indebted- 
ness be  attached  by  any  creditor  of  the  Bea- 
nett  company,  who  also  finds  him  beret 

Even  a  corporation  is  subject  to  foreign 
attachment  in  a  state  in  which  it  merely 
does  business. 

India  Rubber  Co.  v.  Katz,  66  App.  DIt. 
349,  72  N.  iT.  Supp.  668;  National  Batik  of 
Commerce  v.  Huntington,  129  Mass.  444; 
Bnrr  v.  King,  96  Pa.  485;  Hannibal  d  8t.  J. 
R.  Co.  V.  Crane,  102  lU.  249,  40  Am.  Rep. 
581 ;  MoAlliater  v.  Pemuj/lvania  In».  Go.  28 
Mo.  214. 

Messrs.  OHarles  E.  HuEhes  and  Av» 
tknr  C.  Bovuds,  with  Messrs.  Carter, 
Hashes,  ft  Dwicltt,  for  respondents: 

The  indebtedness  did  not  have  its  situs 
within  the  sate  of  New  York,  and  service  of 
c-opies  of  the  warrants  of  attachment  up(xi 
Eugene  H.  Sampson  did  not  constitute  a 
levy  upon  the  indebtednesa  as  against  the 
nonresident  partnera. 

Attachment  proceedings  are  in  rsm,  and 
no  lien  can  be  acquired  by  serving  papers 
under  tiie  Code  provisions,  unless  the  res — 
that  is,  the  debt — has  its  situ*  within  the 
jurisdiction. 

Doaglaas  v.  Phenxx  Ins.  Co.  138  N.  Y.  209, 
20  L.  R.  A.  118,  34  Am.  St.  Rep.  448,  33  K. 
E.  938;  Ward  v.  Boyce,  152  N.  Y.  191,  36  U 
R.  A.  549.  46  N.  E.  180. 

The  law  of  the  state  of  the  debtor's  domi- 
cil may  provide  for  the  attachment  of  a  debt 
within  that  state  as  its  situs. 

Williams  v.  Ingersoll,  89  N.  Y.  508 ;  Doug- 
lass V.  Pheniw  Ina.  Co.  138  N.  Y.  209,  20  L. 
R.  A.  118,  34  Am.  St.  Rep.  448,  33  N.  E. 
938;  Chioago,  R.  I.  £  P.  R.  Co.  v.  Sturm, 
174  U.  8.  710,  43  L.  ed.  1144,  19  Sup.  Ct 
Rep.  797, 

.  Here  the  debtor  is  a  firm,  and,  if  a  firm 
can  have  a  domicil,  this  firm's  domleit  waa 
in  Musaachusetts. 

Ward  V.  Boyce,  152  N.  Y.  191,  86  L.  R.  A. 

.-,49,  46  N.  B.  ISO. 

The  control  sufficient  to  warrant  a  find- 
ing of  situs  must  be  based  upon  the  fact 
that  the  debtor  is  within  the  control  of  the 
sttate  as  its  subject,  and  hence  amenable  to 
its  laws;  so  that  the  state  may  enforce  the 
debt,  and  provide,  not  merely  for  a  judg- 
ment in  rem,  but  for  a  judgment  in  per- 
sonam, upon  substituted  service. 

Continental  Nat.  Bank  t.  ThurbeTj  74 
Hun,  632,  20  N.  Y.  Supp.  966. 

That  a  court  has  acquired  juriadiotion 
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over  one  oodebtor  does  not  give  it  juiiBdio- 
tttm     the  otfaer. 

D'Arej/  v.  Ketohum,  11  How.  166,  13  L. 
ed.  648 ;  Hall  v.  Lanning,  91  U.  S.  160,  23 
L.  ed.  271;  Oakley  v.  Aapinwall,  4  N.  Y. 
613;  Hoffman  v.  Wight,  1  App.  Div.  514,  37 
N.  Y.  Supp.  262;  Pennoj/er  v.  Neff,  95  U.  8. 
714,  24  L.  ed.  665. 

'£i»  liability  of  the  defendant,  Charles  E. 
Saanpaoa,  a  nonreBidenl^  to  Bennett 
company,  a  foreign  oorporation,  not  being 
within  the  state,  the  court  had  no  jurisdic- 
tion to  attach  it  at  the  suit  of  the  Central 
National  Bank,  and  the  service  upon  him  of 
a  copy  of  its  warrant  of  attachment  was 
ineffectual  for  any  purpose. 

Oarr  v.  Vorooran,  44  App.  Div.  97,  60  N. 
y.  Supp.  763;  Balk  v.  Harrie,  124  N.  C.  467, 
4S  L.  R.  A.  260,  70  Am.  St.  Rep.  606,  32  8. 
E,  709;  Grcefi  v.  Farmers'  d  C.  Bank,  25 
Conn.  452;  L&vejop  v.  Albee,  33  Me.  414,  54 
Am.  Dec.  630;  Jone»  v.  Winchetter,  6  N.  II. 
497;  Tingley  v.  Bateman,  10  Mass.  343; 
Jiye  v.  lAscombe,  21  Pick.  263. 

The  indebtedness  in  question  had  its  situs 
in  Massachusetts,  and,  having  been  im- 
pounded by  the  Massachusetts  court  before 
the  allej^  levies,  was  not  subject  to  atiach- 
roent  here. 

After  the  Massachusetts  court  bad  exer- 
cised its  jurisdiction,  and  by  the  appoint- 
ment of  receivers  and  injunction  had  taken 
the  indebtedness  in  question  into  its  cus- 
tody, it  was  not  subject  to  attachment. 

Merrill  v.  Oomtnonvjealth  Mut.  F.  Ina.  Co. 
171  Mass.  81,  50  N.  E.  619;  Merrill  t.  Com- 
montoealth  Mut.  F.  Ins.  Co.  106  Mass.  238. 
44  N.  E.  144;  Re  ChriaOan  Jtmtm  Co.  128 
N.  Y.  560,  28  N.  E.  666;  Oigood  t.  Uaguire, 
«1  N.  Y.  524;  Ruiter  t.  Tallia,  6  Sandf. 
«10;  Steele  v.  Bturget,  6  Abb.  Pr.  442; 
Moaher  v.  Supreme  Sit^g,  0.  I.  H.  88 
Hun,  304.  34  N.  Y.  Supp.  816. 

The  indebtedness  here  soi^t  to  be 
reached  had  no  situs  whatever  within  this 
state,  hut,  if  it  could  be  claimed  that  our 
courts  had  any  jurisdiction  of  it,  it  was  at 
most  a  concurrent  jurisdiction;  and  heuce, 
the  Massachusetts  court,  havbig  first  ae- 
'quired  jurisdiction,  had  ezdusiva  control  of 
tiie  proper^. 

ffeidrttfer  t.  Blmibeth  Oil-CZotfc  Co.  112 
U.  S.  204,  28  L.  ed.  729,  6  Sup.  Ct.  Bep. 
136;  Re  Sehuj/Jer'e  Steam  3*010  Boat  Oo.  136 
N.  Y.  160,  20  L.  R.  A.  391,  32  N.  K  623; 
The  Willamette  Valley,  13  C.  0.  A.  635,  29 
V.  S.  App.  447,  66  Fed.  566;  OMeago,  M.  A 
St.  P.  R.  Co.  r.  Keokuk  Iforthem  ZAne 
Padcet  Co.  108  111.  317.  48  Am.  Rep.  567; 
<}/tgill  V.  Wooldridge,  8  Baxt  680,  36  Am. 
Rep.  710;  Pond  v.  Cooke,  46  Conn.  126,  20 
Am.  Rep.  668;  Woodhutt  v.  Farmere'  Truat 
Co.  II  N.  D.  167,  95  Am.  St  Rep.  712,  80  N. 
W.  795;  McAlpitt  v.  Jones,  10  La.  Ann.  662; 
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Robertwn  v.  Staed,  136  Mo.  136,  33  R.  A. 
203,  58  Am.  St.  Rep.  669,  36  S.  W.  610; 
Uluck  A  B.  Receivers,  p.  183. 

Be/ore  any  attempt  had  been  made  to  in- 
voke any  jurisdiction  of  the  New  York 
court,  the  Massachusetts  court  had  exercised 
its  iurisdicticm,  had  entered  a  decree  ap- 
pointing receivers  with  authority  to  o<rflect 
ttiis  debt,  and  had  enjoined  the  defendant 
Sampson  from  making  any  disposition  of  it 
except  by  way  of  payment  to  the  receivers. 

If  it  can  be  claimed  that  there  was  any 
jurisdiction  in  the  New  York  court,  it  was 
a  concurrent  jurisdiction  which,  according 
to  sound  doctrine,  yields  to  the  jurisdiction  ■ 
first  exercised. 

Heidritter  v.  Elizabeth  Oil-Cloth  Co.  112 
U.  S.  294,  28  L.  ed.  729,  5  Sup.  Ct.  Rep. 
135;  Ite  Schuyler's  Steam  Tov>  Boat  Oo.  136 
N.  y.  169,  20  L.  R.  A.  391,  32  N.  E.  623; 
Pond  V.  Cooke,  45  Coon.  126,  29  Am.  Rep. 
668;  The  Willamette  Valley,  13  C.  C.  A. 
635,  29  U.  S.  App.  447,  66  Fed.  565;  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Keokuk  north- 
ern Line  Packet  Oo.  108  HI.  317,  48  Am. 
Rep.  557 ;  Cagill  v.  Wooldridge,  8  Baxt.  680, 
35  Am.  Rep.  716. 

Martim,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  in  aid  of  an  at- 
tachment issued  against  the  property  of  the 
Bennett  Manufacturing  Corporation,  which 
was  organized  under  the  laws  of,  and  whooe 
principal  place  of  business  was  in,  tiie  state 
of  Masaadiusetts.  It  was  based  upon  the 
provisions  of  the  Code  of  Civil  Procedure 
relating  to  attachments  and  to  aetims  to  re- 
cover attached  demands,  and  was  instituted 
in  pursuance  of  leave  by  the  supreme  eourt 
granted  under  the  provisions  of  i  677.  The 
summons  in  the  present  action  was  person- 
ally served  in  tiiis  state  upcn  tiie  defend- 
ants Eugene  H.  Sampson,  Charles  E.  Samp- 
son, and  the  defendant  bank,  so  that  the 
court  obviously  acquired  jurisdiction  herein 
of  the  persons  (rf  such  defendants.  The  de- 
fendant bank  was  made  a  party  defendant 
in  this  action  on  the  ground  that  it  was  an 
attachment  creditor  and  refused  to  join  as 
plaintiff.  The  defendants  Eugene  H.  and 
Charles  E.  Sampson  were  made  parties  de- 
fendant on  the  theory  that  Uiey,  or  the  firm 
of  which  th^  were  general  partners,  were 
indd>ted  to  the  Bmnett  corporation,  and 
tliat  such  debt  bad  been  properly  attadied 
under  and  by  virtue  of  atta<^ment8  whidi 
were  issued  in  actions  brought  by  the  plain- 
Uff  and  defendant  banks  against  the  Ben- 
nett Manufacturing  Corporation.  Thus,  al- 
though there  is  no  question  as  to  the  court's 
jurisdiction  in  this  action  of  the  person  of 
the  defendant  Charles  E.  Sampson,  against 
whom  alono  the  judgment  was  dtsected  hv 
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the  trial  court,  yet  a  more  serious  question 
is  whether,  when  this  action  was  tried,  there 
existed  any  valid  lien  upon  or  attachment  of 
the  debt  which  the  firm  of  O.  H.  Sampson 
&  CiHnpaiiy  formerly  owed  to  the  Bennett 
corporation. 

The  grounds  upon  which  the  respondent 
seeks  to  uphold  the  decision  of  the  learned 
appellate  division  which  reversed  the  judg- 
ment against  the  defendant  Charles  E. 
Sampson,  and  which  &to.  controverted  by  the 
appellants,  are:  (1)  That  the  indebtedness 
of  the  firm  of  O.  H.  Sampson  &  Company, 
or  the  liability  of  the  defendant  Charles  B. 
Sampson  therefor,  to  the  Bennett  Manufac- 
turing Corporation,  had  no  situs  within  the 
state  of  New  York,  and  that  the  service  of 
copies  of  the  warrants  of  attachment  upon 
Eugene  H.  Sampson  did  not  constitute  a 
levy  nptm  the  indebtedness  of  the  firm  as 
against  the  nonresident  partners,  nor  afford 
a  basis  for  a  recovery  in  this  action  against 
the  defendant  Charles  E.  Sampson;  (2)  that 
the  liability  of  the  nonresident  defendant 
Charles  E.  Sampson  to  the  Bennett  Manu- 
facturing Company,  a  foreign  corporation, 
not  boing  within  the  state,  the  court  had  no 
jurisdiction  to  attach  it  at  the  suit  of  the 
Central  National  Bank,  and  that  the  serv- 
ice upon  him  of  a  copy  of  its  warrant  of  at- 
tachment was  ineffectual  for  that  purpose; 
{3)  that  the  indebtedness  of  the  firm  of  O. 
H.  Sampson  &  Company  to  the  Bennett 
Manufacturing  Corporation  had  its  situs  in 
the  state  of  Mas-sachusetts,  and,  having  been 
impounded  by  a  court  of  that  state  before 
the  alleged  levies,  was  not  subject  to  attach- 
ment here;  and  (4)  that  the  notice  accom- 
panying the  warrants  of  attachment  was  in- 
sufficient. 

We  shall  discuss  only  the  first  two  of 
these  prupositions,  as,  with  our  views,  they 
are  decisive  of  the  case,  thus  rendering  a 
consideration  of  the  questicus  of  the  effect 
of  the  appointment  of  receivers  of  the  Ben- 
nett corporation  in  the  state  of  Massachu- 
setts and  of  the  sufficiency  of  the  notices  ac- 
oonipanying  the  warrants  of  attachment 
wlioily  unnecessary.  In  discussing  these 
propositions  it  should  he  borne  in  mind  that 
no  question  is  involved  as  to  the  jurisdiction 
of  the  court  of  the  person  of  the  defmdant 
Charles  E.  Sampson  in  the  case  at  bar.  Cm- 
ceding,  as  claimed  by  the  appellants,  that 
each  partn(>r  owed  all  the  debts  of  the  firm, 
and  that  the  service  of  a  copy  of  the  war- 
rants of  attachment  upon  Eugene  H.  Samp- 
son, one  of  the  partners  residing  in  this 
state,  eiTeotcd  a  legal  attachment  upon  the 
debt  owing  by  him  as  such  partner  to  the 
Bennett  corporaUon,  the  question  is  wheth- 
er such  attachment  rendered  the  defendant 
Charles  E.  Sampson  liable  therefw  in  this 
action,  and  also  whether  such  liabilily  was 
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effected  the  service  of  such  warrant  upon 
him  when  he  was  a  nonresident,  and  only 
temporarily  within  the  state.  Thus  the 
first  inquiry  is:  Did  the  service  of  the 
warrants  of  attachment  upon  Eugene  H. 
Sampson,  one  of  the  partners,  constitute  a 
le^-y  upon  or  attachment  of  the  indebtedness 
owing  by  that  firm,  so  as  to  bind  his  copart- 
ner, who  was  a  nonresident,  and  thus  make 
him  personally  liable  therefor  1  To  charge 
Charles  E.  Sampson  by  virtue  of  such  serr- 
ice  involves  the  conclusion  that  the  attach- 
meiit  not  only  created  a  lien  upon  the  in- 
debtedness of  Eugene  H.  Sampson  as  a  mem- 
ber of  the  firm,  but  also  created  a  liabiii^ 
therefor  against  each  of  the  nonresident 
members  of  that  firm  as  well.  We  think  no 
such  liability  as  against  the  defendant 
Charles  E.  Sampson  or  the  other  nonresi- 
dent members  of  the  firm  resulted  from  such 
service  of  the  attachment.  Although  it  be 
admitted  that  the  debt  owing  the  Bennett 
corporation  by  Eugene  H.  Sampson,  a  resi- 
dent of  f^is  state,  had  its  situs  here,  and 
was  subject  to  attachment,  yet  the  fact  that 
the  debt  of  Eugene  was  attached  cannot  be 
held  to  have  operated  as  an  attachment  of 
the  debt  of  Charles,  or  to  have  in  any  way 
made  him  liable  therefor  in  this  action.  At- 
tachment suits  are  in  the  nature  of  actions 
i«  r-rm,  and  are  especially  so  when  they  pro- 
ceed without  jurisdiction  of  the  person  of 
the  debtor  in  the  attachment  suit.  No  state 
can  subject  to  its  laws  either  real  or  per- 
sonal property  which  is  out  of  its  jurisdic- 
tion. It  is  fundamental  that  in  an  attach- 
ment proceeding  the  res  must  be  within  the 
jurisdiction  of  the  court  issuing  the  prooess 
in  order  to  confer  jurisdictitm.  Ptimpton 
V.  Bigeloic,  93  K.  Y.  592,  596.  In  discuss- 
ing the  question  involved  in  that  case  Judge 
Andrewti  said:  "In  the  case  of  tangiUe 
property,  capable  of  actual  manucaption,  it 
must  have  an  actual  situs  within  the  juris- 
diction. But  credits,  choses  in  action,  and 
other  intangible  interests  are  made  by  stat- 
ute susceptiUe  of  seizure  by  attachment. 
The  same  principle,  however,  applies  in  this 
case  as  in  the  qther;  the  ret, — that  is,  the 
intangible  right  or  interest, — ^to  be  subject 
to  the  attachment,  must  be  within  the  juris- 
diction. .  .  .  Where  the  defendant,  who 
owns  a  credit,  is  within  the  jurisdiction, 
there  is  no  difficulty  through  proceedings  m 
personam  in  reaching  and  applying  it  in  dis- 
charge of  his  debt  to  the  plaintiff.  But 
where  he  is  out  of  lAie  jurisdiction,  and  the 
debt  or  duty  owing  to  him  or  the  right  he 
possesses  exists  against  some  persm  within 
the  jurisdiction,  attachment  laws  fasten  up- 
on  that  circumstance,  and  1^  notice  to  the 
del)tor  or  person  owing  the  duty  or  repre- 
senting the  right  impound  the  debt,  duty,  or 
rij^t  to  answer  the  bbligati(»^hidi  the  at- 
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tachment  proceeding  is  instituted  to  enforce. 
In  the  case  supposed  the  debt,  duty,  or 
right,  for  the  purpose  of  attachment  pro- 
oeedings,  is  deemed  to  have  its  situs  or  lo- 
cality in  the  jurisdiction."  But  where 
neither  the  debtor  nor  the  creditor  resides 
in  the  state  the  rule  is  otherwise.  Thus,  in 
that  ease,  which  related  to  the  stock  of  a 
corporation,  it  was  said:  "It  seems  impos- 
sible to  regard  the  sto^  of  a  corporation  as 
being  present  for  the  purpose  of  judicial 
proceedings,  except  at  one  of  two  places, 
vie.,  the  pliiee  of  residence  of  the  owner  or 
the  place  of  the  residence  of  the  corporation. 
.  .  .  We  are  therefore  of  the  opinion 
that  the  fundamental  condition  of  attach- 
ment proceedings  that  the  rea  must  be  with- 
in the  jurisdiction  of  the  court  in  order  to 
an  effectual  seizure  is  not  answered  in  re- 
spect to  shares  in  a  foreign  corporation  by 
the  presence  liere  of  its  officers,  or  by  the 
fact  that  the  corporation  has  property  and 
is  transacting  business  here."  In  Douglass 
V.  Phenice  Ina.  Co.  138  N.  Y.  209,  219,  20  L. 
R.  A.  118,  34  Am.  St.  Rep.  448,  33  N.  E.  938, 
the  saine  judge  said:  "But  it  is  a  funda- 
mental rule  that  in  attachment  proceedings 
the  res  must  be  within  the  jurisdiction  of 
the  court  issuing  the  process  in  order  to 
confer  jurisdiction.  Plimpton  v.  Bigelow, 
93  Y.  593.  In  the  case  of  movables  their 
seizure  under  the-  attachment  shows  that 
their  actual  situs  is  within  the  jurisdiction. 
But  in  respect  to  intangible  interests,  debts, 
choses  in  action,  bonds,  notes,  accounts,  in- 
terests in  corporate  stocks  and  things  of  a 
similar  nature,  the  question  whether  the  res 
is  within  the  jurisdicti(m  of  the  sovereignty 
where  the  process  is  issued  is  not  so  readily 
determined.  The  general  rule  is  well  set- 
tled that  the  situs  of  debts  and  obligations 
is  at  the  domicil  of  the  creditor.  But  the 
attachment  laws  of  our  own  and  of  other 
states  recognize  the  right  of  a  creditor  of  a 
nonresident  to  attach  a  debt  or  credit  owing 
or  due  to  him  by  a  person  within  the  juris- 
diction where  the  attachment  issues,  and  to 
this  extent  the  principle  has  been  sanctioned 
that  the  laws  of  a  state,  for  the  purposes  of 
attachment  proceedings,  may  fix  the  situs  of 
a  debt  at  the  domicil  of  the  debtor.  Emhree 
T.  ifantw,  6  Johns.  101;  WiUiama  v.  Inger- 
son,  89  N.  Y.  608,  S26.  ...  If  the  laws 
of  Massachusetts  go  to  the  extent  claimed, 
and  assume  to  authorize  attachment  pro- 
ceedings to  seize  a  credit  owing  to  a  resident 
of  this  state,  when  neither  the  debtor  nor 
creditor  are  within  the  jurisdiction,  this 
state  is  not,  we  think,  bound  to  recognize 
them."  That  case  was  followed  by  the  ap- 
pellate division  in  Carr  v.  Corcoran,  44  App. 
Div.  97,  99,  (JO  N.  Y.  Supp.  763,  where  it 
was  expressly  held  ttiat  an  attachment  of 
a  debt  could  only  be  effected  as  against  the 
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creditor  by  service  upon  the  debtor  when  he 
was  domiciled  within  the  state ;  that  in  such 
case  the  res  of  the  debt  was  at  the  domicil 
of  the  debtor,  and  that  the  court  could  not 
obtain  jurisdiction  by  service  upon  a  noD' 
resident  debtor  who  at  the  time  was  teni' 
porarily  sojourning  here.  "The  debtor  be- 
ing a  nonresident  and  the  creditor  being  a 
nonresident,  there  would  be  nothing  for  the 
court  to  take  hold  of."  The  principle  appli- 
cable to  the  question  of  jurisdiction  of  the 
person  and  of  the  res  is  briefly  stated  by 
Judge  O'Brien  in  Ward  v.  Boyee,  152  N.  Y. 
191,  196,  36  L.  It.  A.  649,  46  N.  £.  180,  as 
follows :  "If  the  proceedings  involve  the 
determination  of  the  personal  liability  of 
t)ie  def(nidaiit,  he  must  be  brought  within 
the  jurisdiction  by  service  of  process  within 
the  state  or  voluntary  appearance.  If  it  be 
a  proceeding  in  rem,  the  res  must  have  been 
seized  or  attached,  or  at  least  must  be  with- 
in the  jurisdiction."  This  was  cited  with 
approval  by  this  court  in  Bank  of  China  v. 
Morse,  168  N.  Y.  458,  481,  56  L.  R.  A.  189, 
86  Am.  St.  Rep.  676,  61  N.  E.  774. 

In  this  case  the  court  issuing  the  attach- 
ments never  acquired  jurisdiction  of  the 
Bennett  corporation,  the  creditor;  and 
hence,  if  it  obtained  any,  it  must  be  upon 
the  ground  that  the  debt  to  that  company 
had  an  actual  situs  in  this  state.  If 
Charles  E.  Sampson  had  been  a  resident  of 
the  state,  then,  within  the  principle  which 
obtains  under  the  attachment  laws,  the  debt 
owing  by  him  to  the  Bennett  corporation 
might  have  been  attached,  and  it  would  be 
valid.  But  that  was  not  the  situation. 
Charles  E.  {Sampson  was  a  ntmresident  of 
tliis  state,  and  his  liability  as  a  member  of 
the  firm  of  O.  H.  Sampson  &  Company  to 
the  Bennett  corporation  existed  pr  had  its 
situs  only  at  his  place  of  residence.  While 
it  is  true  that  he  still  owed  the  debt  when 
temporarily  within  this  state,  yet,  as  it  was 
cotitrficted  in  Massachusetts,  was  owing  by 
him,  a  resident  of  that  state,  and  as  the 
creditor  was  also  a  resident  there,  it  is 
quite  impossible  to  see  hoiv  the  debt  had  any 
situs  in  this  state,  even  under  the  rule  re- 
lating to  attachments.  If  his  debt  had  an 
actual  situs,  it  certainty  was  not  migratory, 
and  therefore,  as  to  him,  it  might  not  be  at- 
tached in  any  state  or  jurisdiction  where  he 
might  sojourn  temporarily  or  in  which  one 
of  his  partners  might  reside.  It  seems 
dear  that  a  debt,  to  be  sut^ect  to  attadi- 
ment,  must  have  a  situs  somewhere,  and  can 
be  impounded  only  in  the  jurisdiction  where 
such  situs  exists,  which  is  dearly  where 
either  the  creditor  or  debtor  resides.  The 
laws  relatii^  to  attachments  do  not  author- 
ize a  proceeding  in  this  state  to  seize  a  cred- 
it owing  to  a  resident  of  anoQier  state 
where  neither  the  creditor  nor^e  debtoit  is 
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a  resident  here.  Nor,  as  we  have  seen, 
could  the  Btate  make  a  debtor  a  resident  by 
80  declaring,  when  auoh  was  not  the  fact. 
If,  under  the  circumsuinoes  of  this  case,  it 
could  be  properly  said  that  the  situs  of  the 
debt  owing  by  Charles  E.  Sampson  was  in 
this  state,  and  that  it  could  be  attached 
here,  it  would  follow  that  it  had  no  actual 
situs  anywhere,  but  was  transient,  follow- 
ing  the  person  of  the  debtor,  and  could  be 
attached  in  any  state  or  country  where  the 
debtor  might  be  temporarily  found.  Such 
a  principle  would  give  rise  to  moat  embar- 
rassing contlicts  of  jurisdiction,  would  lead 
to  great  confusion  and  uncertainty,  and 
greatly  prejudice  the  rights  of  creditors. 
It  is  doubtless  true  that,  if  the  attachment 
suit  of  the  defendant  bank  had  been  an  ordi- 
nary acticHi,  by  which  the  bank  had  sought 
a  recovery  against  the  defendant  Charles  E. 
Sampson  upon  some  personal  liability,  the 
service  in  this  state  would  have  been  sufiB- 
cient  to  confer  jurisdiction.  But  that  was 
not  the  character  or  purpose  of  that  suit,  as 
he  was  in  no  way  indebted  to  the  plaintiff 
in  that  action.  Its  purpose  was  to  attach 
the  debt  owing  to  the  Bennett  corporation, 
which  was  clearly  a  proceeding  in  rem,  and 
hence  the  res  must  have  been  within  the  ju- 
risdiction of  the  court  to  render  it  effective. 
The  only  jurisdiction  acquired  by  personal 
service  upon  Charles  E.  Sampson  was  juris- 
diction of  his  person.  But  that  gave  the 
court  no  jurisdiction  as  to  the  debt,  the 
situs  of  which  was  within  the  state  <d  Mas- 
sachusetts. 

Under  the  principle  of  the  authorities 
bearing  upon  this  question,  we  are  of  the 
opinion  that  by  the  service  of  the  attach- 
ment upon  Eugene  H.  Sampson  the  court  ac- 
quired jurisdiction  of  the  debt  or  liability  of 
Uie  firm  of  O.  H.  Sampson  &  Company  only 
BO  far  as  he  was  personally  liable  therefor 
as  a  member  of  that  firm.  In  other  words, 
the  debt  or  liability  owing  or  incurred  by 
him  as  such  partner  was  the  only  liability 
attached,  and  such  service  did  not  give  ju- 
risdiction over  the  debt  so  as  to  render 
Charles  E.  Sampson  liable  therefor.  Hence 
the  court  had  no  jurisdiction  to  attadl  such 
debt  as  against  the  latter,  and  make  him 
liable  therefor.  Therefore  it  fellows  that 
the  plaintiff  bank  was  not  entitled  to  recov- 
er against  the  defmdant  Charles  E.  Samp- 
son, and  the  judgment  awarded  against  him 
was  properly  reversed.  Under  the  princi- 
ples of  the  cases  cited  we  are  also  of  the 
opinitm  that  iu  the  case  of  the  Central  Na- 
tional Bank  tlie  court  in  which  the  attach- 
ment suit  was  instituted  acquired  no  juris- 
dictim  of  the  debt  owing  by  Charles  E.  Samp- 
son to  the  Bennett  corporation,  or  his  liabil- 
ity therefor  as  a  member  of  the  firm  of 
Sampson  ft  Company,  by  service  upon  him 
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in  this  state,  as  the  situs  of  that  debt  or  lia- 
bility was  not  here,  but  in  the  state  of  Ma»> 
sachusetts,  where  he  resided;  and  c<xue- 
quently,  as  against  him,  it  could  not  be  at- 
tached here  so  as  to  render  him  liable  there- 
for. If  these  conclusions  are  correct,  it  fol- 
lows that  the  judgment  directed  by  the  trial 
court  was  properly  reversed,  and  the  order 
of  reversal  should  be  affirmed. 

The  order  should  be  affirmed,  and  judg- 
ment absolute  granted  in  favor  of  the  de- 
fendant Charles  E.  Sampson  against  the  ap- 
pellants upon  their  stipulation^  with  ooets 
to  him  in  all  the  courts. 

Parker,  Ch.  J.,  Oxmj,  Bartlett,  Vum, 
0«lleii,  and  WeriMr,  JJ„  concur. 


Oscar  L.  TRIGGS,  Appt., 

V. 

SUN  PRINTING  &  PUBLISHING  ASSO- 
CIATION, Reapt. 

i  N.  Y  ) 

1.  A  complaint  alleirlBV  tbe  vnbllca- 
Hon  of  na  nrtlolc  revrcsentlns  an 
nntbor  and  tnstrnetor  In  a  anlverslty 

Illiterate,  uncultivated,  coarse,  and  vnl- 
fcar,  with  seDsattonal,  absurd,  and  foolish 
ideas,  snd  that  he  Is  egotistical  and  conceited 
in  the  extreme,  and  makes  himself  ridlculoas 
in  his  method  of  Instructloa.  and  bjr  his  pub- 
lic lectures ;  and  that  be  was  unable  to  name 
bis  Ijaby  ODtll  after  a  year  of  solemn  dellb- 
erstlon, — Is  not  demarrable. 

2.  The  iineatlon  whether  or  not  the 
limits  of  fair  criticism  have  been 
passed  In  a  publication  is  ordinarily  for  the 
jury,  snd  cannot  be  decided  on  demurrer. 

3.  One  nasalllnv  tbe  repntatlon  or 
bnslneMs  of  aaotber  in  a  public  newspa- 
per cannot  Justify  it  on  the  ground  that  It 
was  a  mere  Jest,  unless  it  Is  perfectly  manifest 
from  the  language  employed  that  it  could  In 
DO  fpspvct  be  regarded  as  an  attack  upon  the 
r^utatlon  or  business  of  the  person  to  whom 
It  related. 

4.  Ttae  public  rlvht  of  conameat  or  erlt- 
IcUm  upon  the  met*  of  an  aatbor  and 

Instructor  In  a  university  does  not  extend  to 
an  attack  npon  him  Individually,  or  Justify 
defamation  of  bis  character. 

(Aognst  S,  1804.) 


NOT£. — As  to  libel  generally  by  words  tend- 
ing to  bring  one  into  ridicule  or  contempt,  see 
cases  In  note  to  Uorey  v.  Morning  Joumsl  Asso. 
0  L.  R.  A.  623. 

As  to  crItlclBm  of  book  as  libel,  see  Dowllng 
V.  LivtntntoDe,  32  U  it.  A.  104. 

For  libel  by  expretwlnc  opinions  or  comments, 
sec  8t.  Jame!i  Military  Academy  v.  Gslser,  28 
L.  R.  A.  067,  and  note. 

For  libel  by  charging  physician  with  incom- 
petency, see  Tarletim  v.'  Lagerde,  26  L.  B.  A. 
.125,  and  nots.  ^  ■ 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  reversing  a  judg- 
ment of  a  Special  Term  for  New  York  Coun- 
ty in  hie  favor  in  an  action  brought  to  re- 
cover damages  for  the  alleged  publication 
of  a  libel.  Revenad. 

Statement  by  Martin,  J.; 

This  appeal  is  taken  in  pursuance  of  leave 
granted  by  the  appellate  division  allowing 
the  appellant  to  appeal  to  this  court  from 
such  order  of  reversal,  and  from  each  and 
every  part  thereof.  That  court  certified 
that  a  question  of  law  has  arisen,  which,  in 
its  opinion,  ought  to  be  reviewed  by  the 
court  of  appeals,  and  stated  it  as  follows: 
"Does  the  complaint  state  facts  sufficient  to 
constitute  a  cause  of  .action  t"  Three  libel- 
ous articles  were  complained  of.  The  first 
was  published  March  2,  1903,  and  was  as 
follows : 

"Triggs  in  Altruria.  Prof.  Oscar  Lovell 
Triggs  (meaning  this  plaintiff),  of  the  Uni- 
versity of  Chicago,  is  the  brightest  jewel  in 
Dr.  Harper's  crown.  Who  doesn't  know  and 
venerate  Triggs  ?  Triggs  ( meaning  this 
plaintiff),   the   hammer   of  hymn  writejs 

(meaning  this  plaintiff  contrived  to  injure 
the  writers  of  hymns ) ,  the  scourge  of  Whit- 
tier  and  Longfellow  (meaning  that  plain- 
tiff's criticisms  of  the  poets  Whittier  and 
Longfellow  were  like  a  scourge),  the  pane- 
gyrist of  Walt  Whitman,  who  wrote  of 
him  in  a  still  unpublished  poem,  'I  love 
young  Oscar  (meaning  plaintiff),  a  wind  of 
the  Northwest,  full  of  vigor,  cheek  and  elan' 

(meaning  that  plaintiff  was  full  of  impu- 
dence, and  was  brazen-faced  in  hjs  attitude 
towards  the  hymn  writers  and  the  poets). 
For  some  months  Prof,  Triggs  ( meaning 
plaintiff)  was  collecting  and  comparing 
names  for  his  baby.  The  baby  was  named 
at  last,  redeemed  from  anonj'mity,  and  the 
proud  father  (meaning  plaintiff)  once  more 
had  leisure  to  brood  beneficently  over  the 
university  and  the  universe.  We  have 
waited,  not  always  with  true  philosophic 
patience,  for  the  unfolding  of  his  new 
thought.  We  knew  that  he  would  not  leave 
the  world  barren  for  long.  To  quote  Walt 
once  more :  'Frequent,  iterant,  dripping, 
and  persistent  like  rain,  regular  as  taxes,  a 
stayer.'    And   now   the   god   has  spoken 

[  meaning  and  intending  to  ridicule  this 
plaintiff  by  likening  him  to  a  deity).  At 
the  Cook  County  League  of  Women's  Clubs, 
Saturday,  Prof.  Triggs  (meaning  this  plain- 
tiff) looked  into  the  seeds  of  time  and  had  a 
vision  of  the  'new  man.'  Hear  and  tremble, 
miserable  homuncules  of  to-day.  'The  busi- 
ness man  of  the  future  would  not  be  recog- 
nized  by  the  business  man  of  to-day.  The 
prasent  order  of  man  will  pass  away. 
00  L.  S.  A. 


There  shall  come  a  new  humanify.  Notice 
the  passing  of  patriotism,  which  is  merely 
an  expanded  egotism.  Notice  the  new  state 
of  diplomacy.  All  this  points  to  the  new 
era  when  the  social  spirit  will  prevail,  when 
the  selfish,  the  egotistic  motive  will  be  gone. 
The  business  man  will  wish  to  share  his  suc- 
cesses with  the  rest  of  society.'  We  hate  to 
differ  with  Prof.  Triggs  (meaning  this 
plaintiff),  but  his  remarks  about  patriot- 
ism are  reported  incorrectly,  or  there  is 
some  kink  in  his  definition.  If  patriotism 
is  expanded  egotism,  what  is  Ttiggs?  If 
I'riggs  and  patriotism  are  one,  how  can  pa- 
triotism 'pass?'  [Meaning  this  plaintiff, 
and  meaning  that  this  plaintiff  is  an^exam- 
ple  of  expanded  egotism,  or  more,  or  that 
he  is  devoted  to  self  and  selfishness. )  We  are 
ready  to  believe  in  the  'new  humanity'  and 
to  welcome  it,  but  what  is  new  humanity 
without  the  same  old  and  ever  young  Triggs 
(meaning  this  plaintiff)?  Insisting  that 
Triggs  must  and  shall  be  preserved,  let  us 
cast  an  admiring  glance  at  the  business  man 
of  the  future.  He  will  share  his  successes 
with  the  rest  of  society.  It  would  be  Phil- 
istine to  call  for  a  bill  of  particulars.  The 
new  business  man  will  divide  his  profits 
among  his^  custMuers  or  among  the  whole 
community.  The  individual  dividends  may 
not  be  large,  but  they  will  show  a  kindly 
spirit  in  the  divider.  Presumably  the  cus- 
tomers or  the  community  will  consent  to  be 
assessed  in  ease  the  business  loses  money. 
Let  altruism  have  its  perfect  work.  It  may 
be  hard  for  a  thoroughly  new  business  man 
to  resist  the  temptaticm  to  give  his  goods 
away.  As  for  Triggs  (meaning  this  plain- 
tiff), and  all  other  altruistic  professors  of 
the  Chicago  University,  they  will  pay  Dr. 
linrper  for  the  privilege  of  working  for  him. 
Already  some  of  them  delight  to  prepare  for 
the  new  order  by  giving  themselves  away 
(meaning  tliat  this  plaintiff  should  perform 
his  Services  to  the  University  of  Chicago 
gratuitously  or  without  pay,  or  that  this 
plaintiff  is  not  worthy  of  his  hire)." 

The  next  article  was  published  April  6, 
1903,  and  was: 

"The  news  that  Professor  Oscar  Lovell 
Triggs  (meaning  this  plaintiff)  of  the  Uni- 
versity of  Chicago  may  appear  as  a  theat- 
rical advance  agent  will  give  joy  to  every 
friend  of  higher  education  in  America.  Sudi 
a  dazzling  prtmiotion  for  Professor  Tri^ 
(meaning  this  plaintiff)  must  at  once  make 
college  teaching  more  attractive  to  ambi- 
tious young  men.  Hitherto  the  complaint 
has  been  that  the  pay  is  small,  and  the  work 
leads  to  nothing  more.  A  young  man  who 
might  have  been  a  lawyer  with  an  income 
ranging  from  $8,000  upwards,  with  a  proa- 
pect  of  a  seat  on  t§«,ben^^(^^j^gg^ 
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briUimt  political  career,  ioi^t  reasraiably 
have  hesitated  before  becoming  a  pr<^sBor 
with  an  income  of  93,000  or  $4,0(K>  at  the 
utmost,  and  no  brass  bands,  and  skyrodrats. 
But  Professor  Triggs  bas  blazed  the  way  to 
nrw  glories  (meaning  and  intending  to  ridi- 
eule  this  plaintiff,  and  to  compare  him  with 
a  brass  band  or  slgrrockete).  For  years  be 
(meaning  this  plaintiff)  has  been  showing 
his  colleagues  that  a  professor  of  mettle  can 
himself  be  both  a  brass  band  and  a  skyrock- 
et. And  now  a  tbeatrical  manager  offers 
him  the  exceeding  great  reward  of  9700  a 
week  to  travel  ahead  Of  a  play  called  'Rom- 
eo and  Juliet,'  placing  the  stamp  of  profes- 
sional approval  upon  this  production  of  a 
hitbefto  uidatown  auUior,  and  assure  the 
good  people  of  Indiana  and  Illinois  that  in 
his  way  Shakespeare  is  the  equal  of  Gen. 
Lew  Wallace,  or  even  Professor  William 
Cleaver  Wilkinson,  of  the  University  of 
Chicago.  This  is  fine,  and  all  the  more  so 
because,  if  Professor  Triggs  {meaning  this 
plaintiff)  keeps  on  developing,  be  will  inev- 
itably become  the  whole  shov  himself 
(meaning  and  intending  to  ridicule  and 
scoff  at  this  plaintiff  1^  charging  him  with 
sensationalism  and  misconduct  in  bis  pro- 
fession, and  with  an  intent  to  monopolize 
the  duties  of  the  department  of  English  at 
the  Univeruty  of  Chicago,  and  of  incompe- 
tency and  a  lack  of  dignity  and  of  ability) ." 

The  last  article  was  published  April  10, 
1903,  and  was  as  follows: 

"Triggs  and  Romeo.  To  men  of  good 
liver,  life  is  full  of  bai^>iness.  To  us  it  Is, 
and  long  has  been,  one  of  the  greatest  of 
tlieae  felieitjes  to  guide  amateurs  to  Prof. 
Oscar  Lovell  Triggs  (meaning  this  plain- 
tiff) ,  a  true  museum  piece,  and  tbe  choicest 
treasure  in  Dr.  Harper's  collection  (mean- 
ing and  intending  to  ridicule  tiiis  plaintiff, 
hy  oomparing  him  to  a  museum  piece,  or  a 
freak  or  a  curiosity,  and  by  characterizing 
him  as  the  principal  attraction  in  a  collec- 
tion of  other  museum  pieces,  freaks,  and  cu- 
riosities). We  cannot  boaat  of  having  dis- 
covered Triggs  (meaning  this  plaintiff),  for 
ho  was  born  great,  discovered  himself  early, 
and  has  a  just  appreciation  of  the  value  of 
this  discovery  (meaning  that  plaintiff,  in 
his  work,  is  governed  by  personal  conceit,  or 
an  inflated  idea  of  his  own  importance,  and 
of  the  value  of  his  work  in  the  University 
of  Chica^).  But  in  our  humble  way  we 
have  helped  communicate  him  ( meaning 
plaintifT)  to  the  world,  assisted  in  his  effu- 
sion and  diffusion,  and  beckoned  reverent 
millions  to  his  shrine.  We  have  joyed  to 
see  him  (meaning  this  plaintiff)  perform 
three  heroic  labors,  viz.:  (1)  'Knock  out' 
old  Wliittier  and  Longfellow.  (2)  'Do  up' 
the  hymn  writers.  (3)  'Kame  his  baby  at 
the  end  of  a  year  of  solemn  consultation' 
06  L.  R.  A. 


(mesming  and  intending  to  charge  that 
plaintiff,  in  his  professioa  and  in  bis  posi- 
tion OS  an  instructor  in  tbe  department  of 
English  at  the  Univenity  ot  Chioago,  had 
little  or  no  regard  for  the  value  of  the  writ- 
ings of  f3ie  established  poets,  Whittier  and 
Longfellow,  or  the  writers  ot  hymns,  and  in- 
tending to  place  him  in  a  ridiculoos  and  odi- 
ous attitude  by  a  reference  to  his  private 
life  and  to  domestic  affairs).  But  thoM 
achievements  are  only  the  bright  beginning 
of  a  long  course  of  halqyon  and  voeiferoua 
proceedings.  As  yet,  Prof.  Triggs  is  but  in 
the  bud  (meaning  and  intending  this  plain- 
tiff, and  meaning  and  inteoding  to  place 
bim  in  a  ridiculous  and  odious  positiffli). 
lie  (meaning  this  plaintiff  )  came  near  blos- 
soming tbe  other  day,  and  the  English 
drama  would  have  blossomed  with  him*  A 
firm  which  is  to  produce  'Romeo  and  Juliet' 
offered  him  9700  a  week  to  be  the  'advance 
agent'  of  tbe  show,  and  to  'work  up  enthusi- 
asm by  lecturing.*  Prof.  Triggs  (meaning 
this  plaintiff)  was  compelled  to  decline  the 
offer,  but  the  terms  of  his  refusal  show  that 
it  is  not  absolute,  and  that  'some  day,*  as 
the  melodramas  cry,  be  will  illuminate 
Shakespeare,  dramaUc  literature,  and  the 
publio  mind:  'I  regret  my  inability,  at 
this  time,  to  take  advantage  of  this  oppor- 
tunity, fbr  tbe  plan  proposed  seems  to  me 
to  be  an  excellent  one.  I  would  regard  it, 
from  my  point  of  view,  as  an  ednoational 
opportunity.  It  would  gratify  me  to  be 
able  to  present  my  views  on  drama,  on 
ShalKspeare  and  on  this  particular  play  to 
audiences  that  would  gather  together  from  a 
serious  interest  in  the  drama  itself.  This 
would  be  a  form  of  "university  extension'* 
not  hitherto  tried,  and  which  should  be  at- 
tended with  good  educational  results, — sudi  • 
as  I  would  desire,  and  such,  also,  as  I  as- 
sume you  would  desire.*  Tbe  nap  is  worn 
off  the  phrase  'university  extension.'  What 
Prof.  Triggs  (meaning  this  plaintiff)  pro- 
poses, and  tbe  country  hungers  for,  is 
Triggs  (meaning  this  plaintiff)  'extension.' 
He  must  not  give  up  to  Chicago  what  was 
meant  for  mankind.  His  views  on  any  sub- 
ject are  impressive,  but  on  Shakespeare  the^y 
would  be  as  authoritative  and  final  as  it  is 
his  genius  to  be.  As  we  have  watched  him 
(meaning  this  plaintiff)  swatting  Whittier 
and  Longfellow,  we  have  felt  like  yelling: 
'What  art  thou  drawn  among  these  heart- 
less hinds T'  (Meaning  and  intending  to 
ridicule  and  disgrace  this  plaintiff  by  placing 
him  in  a  ridiculous  and  odious  position  with 
his  associates  in  the  department  of  English 
at  the  University  of  Chicago,  and  among 
English  critics  generally.)  The  professor 
(meaning  this  plaintiff)  should  take  a  man 
more  nearly  of  his  size.  The  Shakespeare 
legend  should  be  allowed  to  delude  i}^JQ9Ve^ 
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Prof.  Trigga  (meaning  this  plaintiff)  can  be 
depended  upon  to  reduce  this  man  Shakes- 
peare to  his  natural  proportions,  club  the 
sawdust  out  of  that  wax  flgger  of  literature, 
and  preach  to  eager  multitudes  the  superior- 
ity of  the  modern  playwrights,  with  all  the 
modern  improvements  (meaning  and  intend- 
ing to  ridicule  and  disgrace  this  plaintiff  by 
placing  him  in  a  ridiculous,  odious,  and  con- 
temptible position,  and  by  attacking  him  in 
his  position  as  an  instructor  in  the  depart- 
ment of  English,  and  aa  a  critic  and  writer 
of  £ngliBh  generally).  The  so-called  poetry 
and  imagination  visible  in  this  Stratford 
charlatan's  plays  must  be  torn  out,  deraci- 
nated, the  fellow  (meaning  this  plaintiff) 
would  call  it,  in  his  fustian  style  (meaning 
this  plaintitT,  and  meaning  and  intending  to 
charge  that  this  plaintiff,  in  his  lectures,  re- 
fers to  Shakespeare  in  a  derogatory  way, 
and  as  a  charlatan  play  writer  and  drama- 
tist, and  that  the  plaintiff,  in  his  criticisms 
and  in  his  lectures  before  the  students  of  the 
University  of  Chicago,  would  advise  a 
cliange  in  the  poetry  and  imagination  of 
Shakespeare,  and  would  have  the  presump- 
tion to  insert  his  own  style,  which  defendant 
charges  is  a  fustian  style,  meaning  inflated, 
bombastic,  pompous,  and  tui^d,  and  there- 
by defendant  attacks  plaintiff  in  his  profes- 
sion and  in  bis  position  as  a  writer  and  lec- 
turer, and  attempts  to  place  him  in  a  rldicu- 
ulous,  odious,  and  contemptible  positicm). 
If  these  plays  are  to  be  put  upm  the  stage, 
thoy  must  be  rewritten;  and  Prof.  Triggs 
(meaning  this  plaintiff)  is  the  destined  re- 
writer,  amender,  and  reviser.  The  sapless, 
old-fashioned  rhetoric  must  be  cut  down. 
The  fresh  and  natural  oiHitemporary  tongue, 
pure  Triggsian,  must  be  substituted.  For 
example,  who  can  read  with  patience  these 
tinsel  lines?  'Madam,  an  hour  before  the 
worshipped  sun  peered  forth  the  golden  win- 
dow of  the  east,  a  troubled  mind  drave  me 
to  walk  abroad/  This  must  be  translated 
into  Triggsian  (meaning  the  literary  style 
of  writing  of  this  plaintiff)  somewhat  like 
tills:  'Say,  lady,  an  hour  before  sunup  I 
was  feeling  wormy,  and  took  a  walk  around 
tiie  blodc'  (meaning  this  plaintiff,  and 
moaning  and  intending  to  charge  this  plsin- 
tiff  with  a  gross,  illiterate,  and  uncultivated 
style  of  address  and  writing,  and  intending 
to  place  tills  plaintiff  in  a  ridiculous,  odi- 
ous, and  contemptible  position,  and  to  make 
him  an  object  (rf  ridicule  uid  derision). 
Here  is  more  Shakespearian  rubbish: 

"O,  she  doth  teach  the  torches  to  bom  bright! 
Ber  beauty  haagg  upon  the  cheek  of  nl^t. 
As  a  rich  ^wel  In  an  Ethlop's  ear." 

How  much  more  forcible  in  dear,  concise 
Tri^stan:  'Say,  she's  a  peach  I  A  bird  I' 
(Meaning  this  plaintiff,  and  meaning,  and 
66  li.  S.  A. 


intending  to  charge  this  plaintiff  with  a 
gross,  illiterate,  and  uncultivated  style  of 
a<ldress  and  writing,  and  intending  to  place 
this  plaintiff  in  a  ridiculous,  odious,  and 
contemptible  position,  and  to  make  him  an 
object  of  ridicule  and  derision.)  Hear  'Pop* 
Capulet  drivel;  'Go  to,  go  to.  You  are  a 
saucy  boy!'  In  the  Oscar  {meaning  this 
plaintiff)  dialect,  this  is  this:  'Come  off, 
kid.  You're  too  fresh.'  (Meaning  this 
plaintiff,  and  meaning  and  intending  to 
charge  this  plaintiff  with  a  gross,  illiterate, 
and  uncultivated  style  of  address  and  writ- 
ing, and  intending  to  place  this  plaintiff  in 
a  ridiculous,  odious,  and  contemptible  posi- 
tion, and  to  make  him  an  object  of  ridicule 
and  derision.)  Compare  the  dropsical  lii- 
falutin: 

"Night's  candles  are  burnt  out,  and  jocund  daf 
Stands  tiptoe  on  the  misty  mountain's  tops," 

with  the  time-saving  Triggsian  version :  *I 
hear  the  milk -man.'  (Meaning  this  plain- 
tiff, and  meaning  and  intending  to  charge 
this  plaintiff  with  a  gross,  illiterate,  and 
uncultivated  style  of  address  and  writing, 
and  intending  to  place  this  plaintiff  in  a  ri- 
diculous, odious,  and  contemptible  position, 
and  to  make  him  an  object  of  ridicule  and 
derision.)  The  downfall  of  Shakespeare  is 
only  a  matter  of  time,  and  Triggs  (mean- 
ing this  plaintiff,  and  meaning  and  intend- 
ing to  charge  that  a  oontinuatitm  of  t^e  lec- 
ture work  of  this  plaintiff  at  the  University 
of  Chicago  will  end  in  the  revulsi<m  of  sen- 
timent against  the  writings  of  the  famous 
Shakespeare,  and  intending  to  place  this 
plaintiff  in  an  odious  and  contemptible  posi- 
tion among  all  lovers  of  the  writings  of 
Shakespeare  and  with  the  public  generally). 
Carnegie  ought  to  endow  Triggs  (meaning 
this  plaintiff).  Oscar  Hammerstein  ought 
to  dramatize  Triggs  (meaning  this  plain- 
tiff). Triggs  is  the  hope,  and  soon  will  be 
the  pride,  of  the  stage.  He  ought  to  have 
not  less  than  $7,000  a  week  for  fifty-three 
weeks  a  year  (meaning  to  cast  a  slur  on  the 
literary  attainments,  and  intending  to  ridi- 
cule, deride,  scoff  at,  and  denounce  the  high 
literary  character  and  the  unquestioned  abil- 
ity of  this  plaintiff,  and  to  attack  him  in  hhi 
profession  as  a  lecturer  and  writer  at  the 
University  of  Chicago,  and  to  bring  about 
his  removal  from  his  official  position,  and 
from  his  high  standing  with  the  public  gen- 
erally)." 

To  the  complaint  the  defendant  demurred 
upon  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  issue  of  law  thus  raised  was  tried  at 
the  special  term,  and  the  court  found  (1) 
that  the  complaint  states  facta  sufficient  to 
constitute  a  cause  of  action;  and  (2)  that 
the  statements  c(Hnplained  of  are  libeloiu 
Digitized  by  VjOOQIC 
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par  ae.  It  thereupon  directed  an  interlocu- 
tory judgment  overruling  the  demurrer, 
with  costs,  with  leave  to  the  defendant  to 
answer  within  twenty  days  upon  payment  of 
costs,  and,  in  default,  that  final  judgment 
should  be  entered.  The  defendant  appealed 
from  such  interlocutory  judgment  to  the 
appellate  diviBion,  where  it  was  reversed, 
and  the  demurrer  of  the  defendant  sus- 
tained, with  costs,  with  leave  to  tne  plain- 
tiff to  amend  his  complaint.  Thereupon  he 
appealed  from  the  order  of  the  appellate  di- 
vision by  permission  of  that  court. 

Mtssrs.  James  W.  Oabonw  and  Otto 
T.  Hen,  for  appellant: 

A  libel  is  a  writing  which  seta  a  man  in 
an  odious  or  ridiculous  light,  and  thereby 
diminishes  his  reputation. 

Chase's  Bl.  Com,  3d  ed.  p.  fl82;  Whdte  v. 
yichotU,  3  How.  266,  11  L.  ed.  591;  Hill- 
house  V.  Dunning,  6  Conn.  407;  Morey  v. 
Morning  Journal  Asso.  123  N.  Y.  207,  0  L. 
R.  A.  821,  20  Am.  St.  Rep.  730,  26  N.  E. 
161;  Merrill,  Newspaper  Libel,  p.  40;  Coop- 
er T.  Greeley,  1  Denio,  347;  Bouvier,  I*w 
Diet.  528;  New  York  Penal  Code,  {  242; 
Uoore  V.  Franaa,  121  N.  Y.  199,  8  L.  R.  A. 
214,  18  Am.  St.  Rep.  810.  23  N.  E.  1127; 
Gatea  v.  Veu>  York  Recorder  Oo.  1S6  K.  Y. 
228.  48  N.  E.  760. 

Whatever  words  have  a  tendency  to  hurt, 
or  are  calculated  to  prejudice,  a  man  who 
aedu  his  livelihood  1^  any  trade  or  busi- 
ness, are  actionable. 

Moore  T.  t'ranoia,  121  N.  T.  199,  8  L.  R. 
A.  214.  18  Am.  St.  Rep.  810,  23  N.  E.  1127; 
Krug  V.  Pitaas,  162  N.  T.  164,  76  Am.  St. 
Rep.  817,  66  N.  E.  626;  Mattioe  r.  WHoox, 
147  N.  Y.  624,  42  N.  E.  270. 

The  words  complained  of  are  libelous, 
wbetlier  referring  to  the  plaintiff  as  a  pro- 
fessor or  as  an  individual. 

Moifati  V.  Cauldicell,  3  Hun,  26;  Martin 
V.  Press  Puh.  Oo.  03  App.  Div.  631.  87  N.  Y. 
Supp.  859. 

If  the  words  can  reasonably  convey  that 
which  is  claimed  in  the  innuendo,  and  if 
they  were  meant  by  the  defendant  to  convey 
that  which  is  so  charged,  and  if  in  fact  they 
did  convey  that  which  is  charged,  the  libel 
is  as  complete  as  though  it  had  been  made 
in  express  words. 

Shea  V.  Sun  Printing  <£  Pub.  Aaao.  14 
Misc.  415,  35  N.  Y.  Supp.  703;  Sanderson 
V.  Caldu-ell,  45  N.  Y.  398,  6  Am.  Rep.  105; 
Queen  v.  Cooper,  Ta  R.  2  Q.  B.  Div.  513. 

If  the  words  can  bear  the  meaning 
charged  in  the  innuendo  the  question  is  one 
for  the  jury,  and  not  for  the  court. 

Bergmann  v.  Jones,  94  N.  Y.  64;  Gibson 
V.  Bun  Printing  d  Puh.  Asso.  71  App.  Div. 
5(i6,  76  N.  Y.  Supp.  197. 
06  L.  R.  A. 


Mr.  Franklim  Bartlett,  for  respondent: 

Defendant,  by  its  demurrer,  admits  onlj 
the  publicatim  and  falsity  of  the  charge. 

Boei  V.  A'eu)  YorJe  Herald  Oo.  68  App.  Div. 
619,  68  N.  Y.  Supp.  1134;  Kennedy  v.  Press 
Pub.  Co.  41  Hun.  422. 

The  words  complained  of  are  not  libelous 
per  se  of  the  plaintiff  as  an  individual. 

The  language  complained  of  is  merely 
good-natured  banter,  and,  if  such  criticism 
be  not  complimentary,  it  is,  on  the  other 
hand,  dearly  not  in  itself  libelous. 

Qoldberger  v.  Philadelphia  Oroeer  Pub. 
Co.  42  Fed.  42 ;  Btone  v.  Cooper,  2  Denio,  29S. 

The  words  complained  of  are  not  libelous, 
per  se,  of  the  plaintiff  in  bis  alleged  profes- 
sion  or  occupation  as  an  instructor  or  teaoh- 
er, 

Gruikshank  v.  Gordon,  118  N.  Y.  178,  28 
N.  E.  457;  Moore  v.  Francis,  121  N.  Y.  199, 
8  L.  R.  A.  214,  IS  Am.  St.  Rep.  810,  23  N. 
F3.  1127;  Mattice  v.  Wilcow,  147  N.  Y.  624, 
42  N.  E.  270 ;  Krug  v.  Pitass,  162  N.  Y.  164, 
76  Am.  St.  Rep.  317,  66  N.  E.  526. 

To  sustain  an  action  for  libel  either  the 
plaintiff  must  show  special  damage,  or  the 
nature  of  the  charge  most  be  such  that 'the 
court  can  legally  presume  he  has  been  de- 
graded in  the  estimation  of  his  acquaintan- 
ces, or  of  the  public,  or  has  suffered  some 
other  loss  either  in  his  property,  character, 
or  business,  or  in  his  domestic  or  social  re- 
lations, in  consequence  of  the  publication. 

Townshend,  Slander  &.  Libel,  p.  204; 
Stone  V.  Cooper,  2  Dento,  299;  Labouisss  v. 
f-Jtening  Post  Pub.  Oo.  10  App.  Div.  30,  41 
N.  Y.  Supp.  688;  Ratzel  v.  New  York  Nem 
Pub.  Co.  67  App.  Div.  698,  73  N.  Y.  Su^ 
849. 

The  articles  are  not  libelous  per  se  be- 
cause they  do  not  charge  th«  plaintiff  witii 
having  done  anything  which  he  had  not  a  le- 
gal right  to  do. 

Urban  v.  Belmick,  15  Wash.  155,  45  Pac 
747 ;  foot  V.  Pitt,  83  App.  Div.  78,  82  N.  Y. 
Supp.  484;  Stone  v.  Cooper,  2  Denio,  301. 

Tne  alleged  libels  are  merely  criticisms  of 
the  ideas  and  theories  of  the  plaintiff,  and 
of  his  literary  compositions,  and,  there  be- 
ing no  averment  of  special  damage,  soeh 
criticism  is  not  libelous  or  actionable. 

Strauss  v.  Fran<ns,  4  Fost.  Sc.  F.  1107; 
Sumn  V.  Tappan,  5  Cush.  104;  Toung  v.  ifa- 
crae,  3  Best  &  S.  204;  Dooling  v.  Budget 
Pub.  Co.  144  Mass.  258,  59  Am.  Rep.  83,  10 
y.  E.  809;  Martin  Fire  Arms  Co.  v.  Shields, 
171  N.  Y.  384,  59  L.  R.  A.  310,  64  N.  E, 
163;  Doiciing  v.  Livingstone,  108  Midi.  321. 
32  L.  K.  A.  104.  62  Am.  St.  Rep.  702,  06  N. 
W.  226. 

MartiB,  J.,  dslivered  the  <^inloa  oi  the 

court: 

This  action  woe  for  libel.   T^  defendaat 
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demurred  to  the  complaint  upon  th«  ground 
that  it  did  not  state  facts  sufiScient  to  con- 
stitute a  cause  of  action.  By  interposing  a 
demurrer  upon  that  ground,  all  the  facts  al- 
iMfed  in  the  complaint,  or  which  can  by 
reasonable  and  fair  intendment  be  implied 
from  the  allegations  thereof,  are  deemed  ad- 
mitted. Marie  v.  Oarrison,  83  N.  Y.  14; 
Sanders  v.  Soutier,  126  N.  Y.  193,  195,  27 
N.  E.  203;  Ahrens  v.  Jonea,  169  N.  Y.  556, 
659,  88  Am.  St.  Rep.  620,  62  N.  E.  Sfl6. 

A  written  or  printed  statement  or  article 
published  of  or  concerning  another  which  is 
false,  and  tends  to  injure  his  reputation, 
and  thereby  expose  him  to  public  hatred, 
contempt,  scorn,  obloquy,  or  shame,  ia  libel' 
ous  tter  ae.  Rigga  t.  Denniston,  3  Johns. 
Cas.  198,  2  Am.  Dec.  145;  Steele  t.  South- 
xdck,  0  Johns.  214;  Van  Heaa  t.  Eamilton, 
19  J<din8.  340,  367;  Root  t.  King,  7  Cow. 
613;  Ooopor  t.  Oreeley,  1  Benio,  347;  Shel- 
bp  V.  Bun  Printing  A  Pub.  A»o.  38  Hun, 
474,  ASiimed  In  109  17.  Y.  611,  16  N.  E.  895; 
lioFaddeji  v.  Morning  Journal  A>to.  28 
App.  Div.  608,  61  N.  Y.  Supp.  276;  Berg- 
monn  v.  Jones,  94  N.  Y.  61,  04;  Moon  y. 
f^anda,  121  N.  Y.  199,  8  L.  B.  A.  214.  18 
Am.  St  Bep.  810,  23  N.  E.  1127;  Jforey  t. 
JfoniHi^  Journal  Aato.  128  N.  Y.  207,  8  L. 
S.  A.  621,  20  Am.  St.  Bep.  780,  26  N.  E. 
101 ;  Mattiee  T.  Wileoa,  147  N.  Y.  624.  42 
N.  E.  270;  Oatea  T.  Jfew  York  Recorder  Co. 
166  N.  Y.  228,  49  N.  B.  709;  Morriaon  v. 
Smith,  177  N,  Y.  306,  60  N.  E.  725. 

When  the  articles  published  by  the  de- 
fendant  of  and  concerning  the  plaintiff  are 
read  in  the  light  of  the  foregoing  principles 
of  law,  it  becomes  obvious,  we  think,  that 
they  were  libelous  per  ae.  It  seems  imp<w- 
sible  for  any  fair-minded  person  to  read  the 
articles  alleged  in  the  complaint  without 
reaching  the  conclusi<»i  that  they  were  not 
only  intended,  but  necessarily  calculated,  to 
injure  the  plaintiff's  reputation,  and  to  ex- 
pose him  to  public  contempt,  ridicule,  or 
shame. 

It  is  cmtended  by  tiie  respondent  Uiat  the 
articles  published  were  a  mere  comment  or 
criticism  of  matters  of  public  interest  and 
concern,  and  hence  were  privileged.  While 
everyoDC  has  a  right  to  comment  on  matters 
of  public  interest,  so  long  as  one  does  so 
foirly,  with  an  hraest  purpose,  and  not  in- 
temperately  and  malidottsly,  although  the 
publication  is  made  to  the  general  public  by 
means  of  a  newspaper,  yet  what  is  privi- 
leged is  criticism,  not  other  defamatory 
statements;  and,  if  a  person  takes  upon 
himself  to  allege  matters  otherwise  action- 
able, he  will  not  be  privileged,  however  hon- 
est hia  motives,  if  those  allegations  are  not 
true.  When  a  publisher  goes  beyond  the 
06  L.  B.  A. 


limits  of  fair  criticism,  hia  language  passes 
into  the  region  of  libel,  and  the  question 
whether  those  limits  have  been  transcended 
may  become  a  question  of  law,  but  ordina- 
rily  presents  a  question  foV  the  jury.  Fajf 
V.  Harrington,  176  Mass.  270,  57  N.  E.  369. 
It  is  true  that  an  author,  when  he  places  his 
work  before  the  public,  invites  criticism; 
and,  however  hostile  it  may  be,  the  critic  is 
not  liable  for  libel,  provided  he  makes  no 
misBtatcments  of  material  facts  contained 
in  the  writing,  and  does  not  go  out  of  his 
way  to  attack  the  author.  The  critic  must, 
however,  confine  himself  to  criticism,  and 
not  make  it  the  veil  for  personal  censure, 
nor  allow  himself  to  run  into  reckless  and 
unfair  attacks  merely  for  the  purpose  of  ex- 
ercising his  power  of  denunciation.  If,  un- 
der the  pretext  of  critioizing  a  literary  pro- 
duction or  the  acts  of  one  oeeupying  a  pub- 
lie  position,  tlie  critio  takes  an  opportuniiy 
to  attack  the  author  or  oeeupant,  he  will  be 
liable  in  an  action  for  libel.  Cooper  y. 
Stone,  24  Wend.  434;  Mattiee  Y.  Wilooa,  71 
Him,  486,  488,  24  T.  Supp.  1060,  Affirmed 
in  147  N.  Y.  624,  42  N.  E.  270;  Hamilton  y. 
Enoy  81  N.  Y.  110.  Moreover,  it  is  diffloult 
to  perceive  how  this  privily  can  be  tried 
on  demurrer,  as  the  question  whether  the 
criticism  was  fair  and  just,  or  wilfully  ss- 
sailed  the  reputation  of  the  plaintiff,  would 
be  for  the  jury.  In  this  case  it  is  obvious 
that  the  articles  complained  of  go  far  be- 
yond the  iield  of  fair  and  honest  criticism, 
and  are  attempts  to  portray  the  plaintiff  in 
a  ridiculous  light.  As  was  in  effect  said  by 
the  learned  judge  in  the  dissenting  opinion 
below:  The  articles  complained  of  repre- 
sent the  plaintiff  as  illiterate,  uncultivated, 
coarse,  and  vulgar,  and  his  ideas  as  sensa- 
tional, absurd,  and  foolish.  They  also  rep- 
resent him  as  egotistical  and  conceited  in 
the  extreme,  and  convey  the  impression  that 
he  makes  himself  ridiculous  both  in  hia 
method  of  instruction  and  by  his  public  lec- 
tures. They  also  ridicule  his  private  life, 
by  charging  that  he  was  unable  to  select  a 
name  for  his  bat^  until  after  a  year  of  sol- 
emn deliberation.  In  short,  they  effect  to 
represent  him  as  a  presumptuous  literary 
freak,  "niese  representations  concerning  his 
personal  characteristics  were  not  within  the 
bounds  of  fair  and  honest  critidun,  and  are 
clearly  libelous  per  ae. 

It  IB  likewise  claimed  by  the  respondent 
that  these  articles  were  written  in  jest,  ajid 
hence  that  it  ia  not  liable  to  the  plaintiff  for 
the  injury  he  has  sustained.  It  ia,  perhaps, 
possible  that  the  defendant  published  the 
articles  in  question  as  a  jest,  yet  they  do  not 
disclose  that,  but  are  a  scathing  denuncia- 
tion,  ridiculing  the  P'-^S,^  ^^f^^^e 
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they  can  be  regarded  as  having  been  pub- 
lished as  a  jest,  then  it  should  be  said  that, 
however  desirable  it  mi^  be  that  the  read- 
ers of.  and  the  writers  for,  the  public  prints 
shall  be  amused;  it  Is  manifest  tiiat  neither 
such  readers  nor  writerv  should  be  furnished 
such  amusement  at  tiie  expense  of  the  repu* 
tation  or  business  of  another.  In  the  lan- 
guage of  Joy,  C.  B.:  "The  principle  is 
dear,  that  a  person  shall  not  be  allowed  to 
murder  another's  reputation  in  jest;"  or,  in 
the  words  of  Smith,  B.,  in  the  same  case: 
''If  a  man  in  jest  conveys  a  serious  imputa- 
tion, he  jests  at  his  peril."  Donoghue  v. 
ffayP8  U831)  Hayes,  Exch.  265,  266.  We 
are  of  the  opinion  that  one  assaulting  the 
reputation  or  business  of  another  in  a  pub- 
lic newspaper  cannot  justify  it  uput  the 
ground  that  it  was  a  mere  jest,  unless  it  is 
perfectly  manifest  from  the  language  em- 
ployed ttiat  it  could  in  no  respect  be  r^rd- 
ed  as  an  attadc  upon  the  reputi^on  or  busi- 
ness ot  the  persim  to  whom  it  related. 

The  single  purpose  of  the  rule  permitting 
fair  and  honest  criticism  is  that  it  promotes 
the  public  good,  enables  the  pec^le  to  dis- 
cern right  from  wrong,  enoourages  merit, 
ard  firmly  condemns  and  exposes  the  char- 
latan and  the  cheat,  and  henoe  is  based  up- 
on public  policy.  The  distinction  between 
criticism  and  defamation  is  that  criticism 
deals  only  with  such  things  as  invite  public 
attention  or  call  for  public  comment,  and 
does  not  follow  a  public  man  into  his  pri- 
vate life,  or  pry  into  bis  domestic  concerns. 
It  never  attacks  the  individual,  but  only  hia 
work.  A  true  critic  never  indulges  in  per- 
sonalities, but  confines  himself  to  the  mer- 
its of  the  subject-matter,  and  never  takes 
advantage  of  the  occasion  to  attain  any 
other  object  beywd  the  fair  discussion  of 
matters  of  public  interest,  and  the  judicious 
guidance  of  the  public  taste.  The  articles 
in  question  come  far  short  of  falling  within 
the  line  of  true  critidsm,  but  are  dearly 
defamatory  In  character,  and  are  libelous 
per  50. 

It  follows  that  Me  order  of  the  Appellate 
Divipion,  and  the  interlowtory  judgment  en- 
tered thereon  reversing  the  interlocutory 
judgment  of  the  Special  Term,  should  be  re- 
versed, the  judgment  of  the  Special  Term 
affirmed,  with  costs  to  the  appellant  in  all 
the  courts,  and  the  question  certified  an- 
swered in  the  affirmative. 

Parker,  Ch.  J.,  and  Bartlett,  Vaan, 
Onllea,     and    Wsmar,    JJ.,  concur. 
0*BtleB,  J.,  absent. 
60  L.  B.  A. 


Ado., 

SUzabeth  &  GILLBBPIE,  Appt., 

V. 

BROOKLYN  HEIGHTS  RAIUtOAD  COIC- 
PANY,  Reapt. 

(178  N.  Y.  847.) 

1.  Tke  dwtr  to  rscetv*  from  «  vaasea- 

ser  m  cola  or  bill  In  exeeas  of  tbo 
fare  dn«  and  retnrn  the  chnnve  1b 

a  respectful  manner  Is  part  of  the  contract 
obligation  of  a  street  car  companj  so  loof 
as  the  amount  tendered  la  not  In  excess  of  the 
reasonable  amount  whlcft  maj  be  tendered  un- 
der the  rules  and  regulations  of  the  com- 
pany. 

a.  The  fact  that  a  street-ear  condnotov 
aet»  mnllotonslT  tn  enlllns  n  pan  sen- 
gvT  a  deadbent  when  asked  for  change 
due  her  does  not  absolve  the  eompany  from 
llsbllltr  for  his  act,  since  It  Is  done  In  the 
course  ot  hIa  employment,  and  conBtltutea  a 
breacb  of  the  company'a  duty  to  protect  the 
paasenger  from  such  Inault 

3.  Tbe  Injnry  InAteted  upon  a  street- 
ear  passenvor  throwh  mental  mmt- 
ferlnir<  hnmlllatlon*  vronnded  pride, 
and  dlasmee  because  of  the  set  of  the 
conductor  In  calllnjc  her  a  deadb«at  when 
Bhe  asked  for  the  proiwr  change  for  money 
she  has  tendered  In  payment  of  fare  may  be 
considered  In  asseaslnc  the  damages  for 
breach  of  the  carrier's  contract  to  return  the 
proper  change  for  money  tendered. 

(Porftsr,  OA.  J.^  and  Oray  and  O'JIrten,  JJ^ 
dissmi.i 

(April  26,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
tbe  Appellate  Division  of  the  Supreme 
Court,  Second  Department,  affirming  a  judg^ 
ment  of  the  Rings  County  Circuit  in  her 
favor  for  a  less  amount  than  she  demanded 
in  an  action  brought  to  recover  damages  for 
insult  and  abuse  of  her  by  defendant's  oon- 
duetor.  ICmereed. 

Statement  by  Kartia,  J.: 

On  tbe  26th  of  December,  1900,  the  plain- 
tiiT,  who  was  a  practising  phyaidan, 
boarded  one  of  the  defendant's  cars  at  tbe 
comer  of  Nostraud  avenue  and  Fulton  street 
at  about  10:20  in  the  morning.  As  to  what 
thereafter  occurred  the  plaintiff  testified : 
"I  know  who  the  conductor  was  on  that  car; 
Conductor  Wr^ht.   He  came  to  collect  mj 

Note. — As  to  carrier's  liability  for  Insult  to 
paseenger  or  abuse  less  than  sssaalt  by  em- 
ployee, see  also.  In  this  series,  Loulavlile  & 
N.  B.  Co.  V.  Ballard,  2  L.  R.  A.  694;  Lafltte  v. 
New  Orleans  City  &  L.  R.  Co.  12  L.  R.  A.  8S7 ; 
LoulavlUe,  N.  O.  &  T.  R.  Co.  v.  Patterson,  22  L. 
R.  A.  269 ;  Boggeas  T.  Chesapeaks  ft  a  R.  Oo. 
23  L.  R.  A.  777;  and  Knoxvllle  Traction  Co. 
V.  Lane,  46  L.  R.  A.  U». 
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fare  just  a  few  minutes  after  I  got  on  the 
car.  I  gave  him  a  25-cent  piece,  and  said  to 
him,  'A  transfer,  please,  to  Beid  avenue.' 
Just  at  that  moment  a  lady  on  the  opposite 
side  called  to  him.  He  crossed,  and  he  went 
to  punch  a  transfer,  and  1  thought  it  was 
mine,  and  I  said  to  him,  'Please  dont  do 
that  until  I  speak  with  70U.'  He  paid  no 
attention.  After  he  gave  the  lady  her  trans- 
fer, I  said  to  him:  TVon't  you  please  come 
here  I  I  wish  to  speak  to  you  about  the 
transfer.'  So  he  came  across  very  ffrowly 
and  roughly,  and  wanted  to  know,  'What  lb 
the  matter  with  yez?'  I  said,  'Won't  you 
please  tell  me — I  don't  know  much  about 
those  streets  away  up  here — which  would  be 
the  nearest,  Reid  avenue  or  Sumner  avenue, 
to  Sjtuyvesant  avenueV  He  said,  'We  don't 
have  any  Reid  avenue  transfers;  we  trans- 
fer at  SuDiner  avenue,'  'Well,'  I  said  then, 
'I  thank  you ;  please  give  me  a  transfer  for 
Sumner  avenue  and  my  change;'  and  he  ac- 
tually hollowed  at  me,  'What  change?'  I 
said,  'The  money  I  gave  you,  25  cents;  and 
I  want  my  change;'  and  he  put  his  hands  in 
hia  pocket,  and  he  pulled  out  a  whole  hand- 
ful of  pennies  or  nickels.  He  said,  'Do  you 
see  any  25  cents  there?'  He  said:  'It  is  the 
likes  of  ye.  You  are  a  deadbeat.  You  are 
a  swindler.  I  know  the  likes  of  ye.'  He 
said,  Tfou  didn't  give  me  25  cents.'  The  lady 
that  sat  next  to  me  set  the  conductor  right. 
She  said  to  liim,  'I  am  sure,  air,  she  gave 
you  a  quarter  of  a  dollar ;  I  saw  her  give  it 
to  you;'  and  he  turned.  'Well,  perhaps  you 
are  a  friend  of  hers.'  Then  he  said  that 
deadbeats  like  me,  he  knew  that  every  day 
they  were  traveling  on  the  cars;  he  knew 
the  swindlers  and  the  deadbeats.  'But  you 
can't  deadbeat  me.  I  know  you.  You  be- 
long to  them;'  and  he  said  then,  'Why,  only 
here  the  other  day  I  had  just  such  a  woman 
as  you  trying  to  deadbeat  me  out  of  money;' 
and  I  said,  *I  want  my  change,  and  I  don't 
want  such  insolence.'  Then  he  walked  bacK, 
and  two  gentlemen  got  on  the  car,  and  he 
called  the  attention  of  those  gentlemen  to 
me,  and  said  pointing  to  me —  I  went  to  the 
door,  and  he  was  telling  them  how  I  was  try- 
ing to  swindle  him.  'But,'  he  said,  'I  know 
them.  They  are  all  deadbeats.  She  can't 
beat  me.'  I  said  to  him,  'Look  here,  sir;  I 
know  President  Rossiter,  and  I  shall  make  a 
complaint  of  you;'  and  he  came  over  close 
to  me.  He  said,  'Ah,  the  likes  of  you,'  he 
said.  'You  couldn't  make  a  complaint  to 
President  Rossiter,'  he  said.  'I  have  been 
on  this  road  too  long  for  you  to  have  any 
authority  with  him ;  no,  no.'  'Well,'  I  said, 
'I  shall  tell  him,'  and  I  went  back  and  sat 
down."  The  plaintiff  further  and  in  sub- 
stance testified  that  she  noticed  that  there 
was  a  smell  of  whisky  in  the  conductor's 
breath;  that  he  did  not  give  her  change  at 
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all;  that  he  gave  her  no  transfer;  that  hm 
said  nothing  except  merely  that  he  had 
nothing  to  do  with  her,  and  that  "I  was  a 
deadbeat  and  a  swindler."  She  then  testi- 
fied as  to  her  efforts  to  see  President  Rossi- 
ter; that  when  she  reached  his  office  she  was 
about  4  miles  from  home;  that  she  walked 
that  distance  because  she  had  no  money  with 
which  to  pay  her  fare ;  that  she  became  sick, 
was  confined  to  the  bed  for  two  days,  and  as 
to  its  effect  upon  her  business.  All  this  evi- 
dence was  undisputed.  At  the  close  of  the 
plaintiff's  case  the  defendant  made  a  motion 
for  a  dismissal  of  the  complaint,  and  the 
court  said:  "The  allegation  of  the  complaint 
is  that  it  was  done  maliciously  by  the  serv- 
ant of  the  corporation,  so  that  takes  it  out 
of  the  action  against  the  corporation  any- 
way, BO  far  as  the  slander  part  of  it  is  con- 
cerned. The  only  question  now  is  whether 
she  is  entitled  to  recover  the  amount  that 
she  paid  for  the  fare."  The  plaintiff  claimed 
she  was  entitled  to  recover  more.  The  court 
thereupon  said:  "On  the  testimony  as  it 
stands  they  [the  company]  did  receive  it. 
It  is  uncontradicted  now  that  they  did  re- 
ceive it.  I  think  I  will  direct  a  verdict  for 
the  20  cents  if  you  [referring  to  the  defend- 
ant's counsel]  want  to."  The  plaintiff  ex- 
cepted to  the  direction  of  a  verdict,  and 
asked  to  go  to  the  jury  "upon  the  facts  in 
the  case,  upon  the  wrong  and  the  wrongful 
detention  of  this  woman's  money,  and  the 
suffering  occasioned  by  it,"  and  the  court 
directed  a  verdict  for  the  plaintiff  for  20 
cents,  and  held  that  that  was  the  extent  to 
which  the  railroad  company  was  liable,  and 
that  "the  other  damages,  if  any  have  grown 
out  of  it,  are  not  the  proximate  result  of  the 
act  of  the  conductor."  The  verdict  was  di- 
rected with  the  consent  of  the  defendant's 
counsel. 

Measrs.  James  D.  Bell  and  MelTllle  J. 
Franee,  for  appellant: 

The.  defendant  Tiolated  its  duty  to  carry 
its  passenger  safely  and  properly,  and  to 
treat  her  respectfully. 

Dwinelle  v.  Yew  York  O.  <£  H.  B.  B.  Co. 
120  N.  Y.  117,  8  L.  R.  A.  224,  17  Am.  St. 
Rep.  611,  24  N.  E.  310;  Stewart  v.  Brook- 
lyn d  C.  T.  B.  Co.  90  N.  Y.  588,  43  Am. 
Rep.  185 ;  Palmeri  v.  Manhattan  R.  Co.  133 
N.  Y.  201,  16  L.  R.  A.  136,  28  Am.  St.  Rep. 
632,  30  N.  E.  1001 ;  Texas  rf  P.  B.  Co.  v. 
Jones  (Tex.  Civ.  App.)  39  S.  W.  124;  3 
Thomp.  Neg.  5  3185;  (Joddard  v.  Orand 
Trunk  B.  Co.  57  Me.  202,  2  Am.  Rep.  39; 
Nieio  v.  Clark,  1  Cliff.  145,  Fed.  Cas.  No. 
10,262. 

The  defendant's  servant,  in  the  course  of 
his  employment,  wrongfully  withheld  the 
plaintiff's  money  and  H^r^^her 
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hU  abndve  and  inaultii^  luignage  to  her  at 
the  time  be  refuaed  to  return  it  to  her. 

MuUigan  v.  New  York  A  R.  B.  R.  Co.  129 
K.  Y.  606,  14  L.  R.  A.  791,  26  Am.  St.  Bep. 
6S0,  29  N.  E.  9S2;  Palmeri  v.  Manhattan  R. 
Co.  138  N.  Y.  201.  16  L.  K.  A.  1S6,  28  Am. 
St.  Bep.  632,  30  N.  E.  1001 ;  Jaooba  v.  Third 
Ave.  R.  Co.  71  App.  Div.  190,  7S  N.  Y.  Snpp. 
670 ;  Penny  T.  Sew  York  O.  d  B.  R.  R.  Co. 
34  App.  DiT.  10,  6S  N.  Y.  Supp.  1048;  Ham- 
ilton T.  Third  Ave.  R.  Co.  53  N.  Y.  26. 

Mr.  I.  R.  Oelmmd  with  Mr.  O«orse  D. 
Teomau,  for  respondent; 

Plaintiff  cannot  reeorer  for  the  walk  she 
had  after  she  had  gtme  to  East  New  York  to 
make  a  complaint  against  the  conductor,  and 
for  the  pain  and  inocmToiience  whidi  she 
claims  to  have  suffered  as  a  result  of  this 
walk,  because  they  were  not  the  pnucimate 
result  of  the  fa^ng  of  the  20  cents. 

Seifter  v.  Brooklyn  Heighta  B.  Go.  169  N. 
Y.  266,  62  N.  E.  340 ;  Laidlaw  v.  Sage,  168 
N.  Y.  73,  44  L.  R.  A.  216,  62  N.  E.  679; 
Connelly  v.  Riat,  20  Misc.  31,  45  N.  Y. 
Supp.  321;  Holl0»beofc  v.  Johnson,  79  Hun, 
409,  29  N.  Y.  Supp.  046;  Carpenter  v.  Penn- 
gylvania  R.  Co.  13  App.  Dir.  328,  43  N.  Y. 
Supp.  203. 

Martia,  J.,  delivered  the  opinion  of  the 
court: 

The  priscipal,  and  practicallj  the  only, 
questitHi  involved  upm  thia  appeal  is 
whethn  the  plaintiff  was  entitled  to  recover 
for  the  tort  or  breach  of  contract  proved  an 
amount  in  excess  of  the  sum  she  actually 
overiiaid  the  defuidant's  conductor.  Con- 
fessedly, the  plaintiff  was  a  passenger  on 
the  defendant's  car,  and  was  entitled  to  be 
carried  over  its  road.  That  at  the  time  of 
this  occurrence  the  relation  of  carrier  and 
passenger  existed  between  the  defendant  and 
the  plaintiff  is  not  denied.  The  latter  gave 
the  conductor  a  quarter  ot  a  dollar  from 
which  to  take  her  fare.  He  received  it,  but 
did  not  return  her  the  20  cents  change  to 
which  she  was  entitled.  She  subsequently 
asked  him  for  it,  when  he,  in  an  abusive 
and  imprudent  manner,  not  only  refused  to 
pay  it,  but  also  grossly  insulted  her  by  call- 
ing her  a  deadbeat  and  a  swindler,  and  by 
the  use  of  other  insulting  and  improper  lan- 
guage, even  after  a  fellow  passenger  had  in- 
formed him  that  she  had  given  him  the 
amount  she  claimed.  In  this  case  there  was 
obviously  a  breach  of  the  defendant's  con- 
tract and  of  its  duty  to  its  passenger.  It 
was  its  duty  to  receive  any  coin  or  bill  not 
in  excess  of  the  amount  permitted  to  be  ten- 
dered for  fare  on  its  car  under  its  rules  and 
regulations,  and  to  make  the  change,  and  re- 
turn it  to  the  plaintiff,  or  person  tendering 
the  money  for  the  fare.  That  certainly  must 
have  been  a  part  of  the  contract  enterad  into 
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by  tbe'd^mdant,  and  the  refusal  of  the  con- 
ductor to  return  her  change  was  a  tottiona 
act  upon  his  part,  performed  by  bim  while 
acting  in  the  line  of  his  duty  as  the  de- 
faidant's  servant.  To  that  extent,  at  least, 
the  contraet  between  the  partiea  was  brtAen, 
and  as  an  incident  to  and  accompanying  that 
breach  the  languaj^  and  tortious  acts  oom- 
plained  of  were  emplt^ed  and  performed  1^ 
the  defendant's  conductOT. 

This  brings  us  to  the  precise  questkm 
whether,  in  an  action  to  reoover  damage* 
for  the  bread)  of  that  oontraet  and  for  the 
tortious  acta  of  the  conductor  in  relation 
thereto,  Uie  conduct  of  such  employee  and 
his  treatment  of  the  pliUntiff  at  the  time 
may  be  considered  upon  the  questim  of  dam- 
ages, and  in  a^nivatiim  tibereof.  That  tiie 
plaintiff  suffered  insult  and  indignity  at 
the  bands  of  the  conductor,  and  waa  treated 
disrespectfully  and  indecorously  by  Mm  un- 
der such  circumstances  aa  to  ooeasion  men- 
tal suffering,  humiliation,  wounded  pride, 
and  disgrace,  there  can  be  little  doubt.  At 
least  the  jury  might  have  so  found  upon 
the  evidence  before  them.  This  question 
was  treated  on  the  argument  as  a  novel  one, 
and  as  requiring  the  establishment  of  a  new 
principle  of  law  to  enable  the  plaintiff  to  re- 
oover  damages  in  excess  of  the  amount  re- 
tained by  the  defendant's  C(mduotor  which 
rightfully  belonged  to  her.  In  that  we 
think  counsel  were  at  ftiult,  and  that  the 
right  to  Buehia  recovery  is  established  be- 
yond question,  as  will  be  seen  by  the  auUior- 
ities  which  we  shall  presently  consida. 
The  consideration  of  this  general  quntion 
involves  two  propositions.  The  first  relates 
to  the  duties  of  carriers  to  their  paaaengera, 
and  the  secmd  to  tiie  rule  of  damages  when 
there  has  been  a  breadi  of  tcaxAi  duty.  The 
relation  between  a  carrier  and  its  passenger 
is  more  than  a  mere  contract  relation,  as  jt 
may  exist  in  the  absence  of  any  oontraet 
whatsoever.  Any  person  rightfully  on  the 
cars  of  a  railroad  company  is  entitled  to 
protection  by  the  carrier,  and  any  breach  of 
its  duty  in  that  respect  is  in  the  nature  of  a 
tort,  and  recovery  may  be  had  in  an  action 
of  tort  as  well  as  for  a  breach  of  the  con- 
tract. 2  Sedgw.  Damages,  637.  In  consider 
ing  the  duties  of  carriers  to  their  pas- 
sengers, we  find  that  the  elementary  writers 
have  often  discussed  this  question,  and  that 
it  hab  frequently  been  the  subject  of  judicial 
consideration.  Thus,  in  Booth  on  Street 
Railways,  {  372.  it  is  said:  "Tbe  contract 
on  the  part  of  the  company  is  to  safely  carry 
its  passengei's,  and  to  compensate  them  for 
all  unlawful  and  tortious  injuries  inflicted 
by  its  servants.  It  calls  for  safe  carriage, 
for  safe  and  respectful  treatment  from  the 
carrier's  servants,  and  for  immunity  from 
assaults  by  them,  or  by  other  persons,  if  it 
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can  be  prevented  by  them.  No  matter  what 
the  motive  is  which  inciteB  tiie  serrant  of 
the  carrier  to  commit  an  improper  act 
towards  the  passenger  during  the  existence 
of  the  relation,  the  master  is  liable  for  the 
act  and  its  natural  and  l^lamate  conne- 
quenoes.-  Hence  it  is  responsible  for  the  in- 
sulting ctmduct  of  its  servants,  which  stops 
short  of  actual  violence."  In  Hutchinson 
on  Carriers,  SS  B/B6,  S06,  the  rule  is  stated 
as  follows :  "The  passenger  is  entitled,  not 
only  to  every  precaution  which  can  be  used 
by  the  carrier  for  his  personal  safety,  but 
also  to  respectful  treatment  from  him  and 
his  servants.  From  the  moment  the  relaticm 
commences,  as  has  been  seen,  the  passenger 
is,  in  a  great  measure,  under  tbe  protection 
of  the  earner,  erven  from  the  violent  eonduet 
of  other  paseengers,  or  of  strangers  who  may 
be  tCTiporarily  upon  his  oonv^anee.  .  .  . 
^e  carrier's  obligation  is  to  carry  bia  pas- 
senger safely  and  properly,  and  to  treat  him 
respectfully ;  and,  if  he  intrusts  the  perform- 
ance of  this  duty  to  bis  servants,  the  law 
holds  him  responsible  for  the  manner  in 
which  they  execute  the  trust.  The  law  seems 
to  be  now  well  settled  that  the  carrier  is 
obliged  to  protect  his  passenger  from  vio- 
lence and  insult  from  whatever  source  aris- 
ing. He  is  not  r^^rded  as  an  insurer  of 
his  passenger's  safety  against  every  possible 
source  of  danger,  but  he  is  bound  to  use  all 
such  reasonable  precautions  as  human  judg^ 
ment  and  foresight  are  capable  of  to  make 
his  passenger's  joum^  safe  and  comforta- 
ble. He  must  not  only  protect  his  passenger 
against  the  violence  and  insults  of  strangers 
and  eopasaengers,  but,  a  fortiori,  against 
the  violence  and  insults  of  his  own  servants. 
If  this  duty  to  ihe  passenger  is  not  per- 
formed,^ if  this  protection  is  not  furnished, 
hut,  an  the  contrary,  ^  passenger  is  as- 
saulted and  insulted  through  the  negligence 
or  wilful  misconduct  of  the  earrier'a  serv- 
ant, the  carrier  is  necessarily  responsible. 
And  it  seems  to  us  it  would  be  cause  of  pro- 
found regret  if  the  law  were  otherwise.  The 
carrier  selects  his  own  servants,  and  cui 
discharge  them  when  he  pleases,  and  it  is 
but  reaawiable  that  he  shcHiId  be  responsible 
for  tbe  manner  in  which  they  execute  their 
trust."  In  Thompson  on  Negligence,  S'  3186, 
the  learned  writer,  after  stating  the  foi^a- 
ing  rule,  adds;  "The  carrier  is  liable  abso- 
lutely, as  an  insurer,  for  the  protectitm  of 
the  passenger  against  assaults  and  insults 
at  the  hands  of  his  own  servants,  because  be 
cagatracts  to  carry  the  passenger  safely  and 
to  give  him  decent  treatment  en  route. 
Hence,  an  unlawful  assault  or  an  insult  to 
a  passenger  by  bia  aervant  Is  a  vifdatim  of 
his  contract  by  the  very  person  whom  he  has 
employed  to  carry  it  out.  The  intendment 
of  the  law  is  lhat  be  contracts  absolutely  to 
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protect  bis  passenger  against  tbe  misoon- 
duct  of  his  own  servants  whom  he  employs 
to  execute  the  contract  of  carriage.  The 
duty  of  tbe  carrier  to  protect  the  passenger 
during  tbe  transit  from  the  assaults  and  in- 
sults of  bis  own  servants  being  a  duty  of  an 
absolute  nature,  the  usual  diatinctions  Which 
attend  tbe  doctrine  of  respondeat  superior 
cut  little  or  no  figure  in  the  case."  Again, 
in  Schouler  on  Bailments,  S  344,  it  is  said: 
"Nor  is  it  only  good  treatment  from  fellow 
passengers  and  from  strangers  coming  upm  * 
tbe  car,  vessel,  oi  vehicle  that  each  pasaenger 
is  entitled  to,  but  he  should  be  well  treated 
by  the  passenger  carrier  himself,  and  all 
whom  such  carrier  emplc^  in  and  about  the 
vehicle  in  the  course  of  the  journey.  If  the 
general  doctrine  of  master  and  servant  may 
be  said  to  apply  here,  it  applies  with  a  very 
strong  bias  against  the  master,  even  where 
tbe  servant's  acts  appear  to  be  aggressive, 
wanton,  malicious,  and,  so  to  apeak,  such  as 
one's  strtet  contract  of  service  or  agency 
does  not  readily  imply.  Such  is  the  general 
construction,  so  long  as  the  offensive  words 
and  acts  of  a  oonduetor,  ...  or  other 
such  aervant  complained  of,  were  said  or 
committed  m  the  usual  line  of  duly,  while, 
for  instauee,  scrutinizing  tickets  and  deter- 
mining the  right  to  travel,  excluding  of- 
fenders and  trespassers,  and  enforcfaig,  or 
pretending  to  enforce,  the  Carries  rules 
aboard  the  vehicle;  and  this  whether  the 
transportation  of  passengers  be  land  or 
water." 

Having  thus  oonaidered  a  portion  of  tbe 
elementary  authorities  relating  to  this  ques- 
tion, we  will  now  consider  a  few  of  tne 
many  decided  eases  relating  to  the  same  sub- 
ject. In  Ohamheriain  v.  Chandler,  3  Mason, 
242,  245,  Fed.  Gas.  No.  2,576,  Judge  Story, 
who  delivered  the  opinion  of  the  court,  in 
discussing  the  duties,  relations,  and  respon- 
sibilities which  arise  between  the  carrier  and 
passenger,  said:  "In  respect  to  passengers, 
the  ease  of  the  master  is  one  of  peculiar  re- 
Bponsibiliiy  and  delica<gr.  Their  contract 
wiUi  him  is  not  for  mere  shiproom  and  per- 
stmal  existence  on  board,  but  for  reasonable 
food,  comforts,  necessaries,  and  kindness.  It 
is  a  stipulation,  not  for  toleration  merely,  but 
for  respectful  treatment,  for  that  decency  of 
demeanor  which  constitutes  the  charm  of 
social  life,  for  that  attention  which  mitt- 
gates  evils  without  reluctance,  and  that 
promptitude  which  administers  aid  to  dis- 
tress. In  respect  to  females  it  proceeds  yet 
farther;  it  includes  an  implied  stipulation 
against  general  obscenity,  that  immodesty  of 
spproRch  which  borders  on  lascivionsnesa, 
against  that  wanton  disregard  of  the  feel- 
ings which  aggravates  every  evil,  and  en- 
deavors by  the  excitement  of  terror  and  cool 
malignancy  of  conduct  to  inflict  ^»ture  u^| 
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on  susceptible  ouDds.  ...  It  is  inti- 
mated ttiat  all  these  acts,  though  wrong  in 
morals,  are  yet  acts  which  the  law  does  not 
punish ;  that  if  the  person  is  imtouched,  if 
the  acta  do  not  amount  to  an  assault  and 
battery,  they  are  not  to  be  redressed.  The 
law  looks  on  them  as  unworthy  of  its  cog- 
nizance. The  master  is  at  liberty  to  inflict 
the  most  severe  mental  sufferings  in  the 
most  tyrannical  manner,  and  yet,  if  he  with- 
holds a  blow,  the  victim  may  be  crushed  by 
his  unkindness.  He  commits  nothing  with- 
in the  reach  of  civil  jurisprudence.  My 
opinion  is  that  the  law  involves  no  such  ab- 
surdity. It  is  rational  and  just.  It  gives 
compensation  for  mental  sufferings  occa- 
sioned by  acts  of  wanton  injustice,  equally 
whether  tliey  operate  by  way  of  direct  or  of 
consequential  injuries.  In  each  case  the 
contract  of  the  passengers  for  the  v(^age  is, 
in  substance,  violated;  and  the  wrong  is  to 
be  redressed  as  a  cause  of  damage."  In 
Knoatville  Traction  Co.  v.  Lane,  103  Tenn. 
376,  46  L.  R.  A.  549,  63  S.  W.  567,  it  was 
held  that  an  electric  street  railway  company 
was  liable  in  damages  to  a  passenger  for  the 
injury  to  bis  feeliugs  by  the  indecent  and 
insulting  language  of  its  employee,  upcm  the 
ground,  not  of  tort  or  negligence,  but  of 
breach  of  its  contract  that  obligates  the  car- 
rier not  only  to  transport  the  passenger,  but 
to  guarantee  him  respectful  and  courteous 
treatment,  and  to  protect  him  from  violence 
Rnd  insult  from  strangers  and  from  its  own 
employees;  that  as  to  the  latter,  the  obli- 
gation of  its  contract  is  absolute;  and  that 
it  selects  its  agents  to  perform  its  contract, 
and  the  carrier,  and  not  the  passenger,  must 
assume  the  responsibility  for  the  acts  and 
conduct  of  such  agents.  In  Cole  v.  Atlanta 
a  W.  p.  It  Co.  102  Ga.  474,  477,  31  S.  E. 
107,  it  was  held  that  it  was  the  unquestion- 
able duty  of  a  railroad  company  to  protect 
a  pa8.senger  against  insult  or  injury  from 
its  conductor,  and  that  the  unprovoked  use 
by  a  conductor  to  b  passenger  of  opprobrious 
words  and  abusive  language  tending  to  hu- 
miliate the  passenger  or  subject  him  to  mor- 
tification gives  to  the  latter  a  right  of  ac- 
tion against  the  company.  In  that  case  it 
WHS  said:  "The  carrier's  liability  is  not 
confined  to  assaults  committed  by  its  serv- 
ants, hut  it  extends  also  to  insults,  threats, 
and  other  disrespectful  conduct."  In  €tod- 
dard  V.  Grand  Trunk  B.  Co.  67  Me.  202,  213, 
2  Am.  Rep.  39,  it  was  held  that  a  common 
carrier  of  passengers  is  responsible  for  the 
misctmduct  of  his  servant  towards  a  pas- 
senger. In  that  ease  Walton,  J.,  delivering 
the  opinion  of  the  court,  said:  "Hie  car- 
rier's obligation  is  to  carry  his  passenger 
safely  and  properly,  and  to  treat  him  re- 
spectfully; uid,  if  he  intrusts  the  perform- 
ance  of  this  duty  to  his  servants,  the  law 
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holds  him  responsible  for  the  manner  in 
which  they  execute  the  trust.  The  law  seems 
to  be  now  well  settled  that  the  carrier  is 
obliged  to  protect  his  passenger  frcsn  vio- 
lence and  insult,  from  whatever  source  aris- 
ing.  ...  He  must  not  only  protect  his 
passenger  against  the  violence  and  insults  of 
strangers  and  copasaengers,  but,  a  fortiori, 
against  the  violence  and  insults  of  his  own 
servants.  If  this  duty  to  the  passenger  is  not 
performed,  if  this  protection  is  not  fur^ 
nished,  but,  on  the  contrary,  the  passenger 
is  assaulted  and  insulted,  Uirough  the  n^- 
ligence  or  the  wilful  misconduct  of  the  car- 
rier's servant,  the  carrier  is  necessarily  re- 
sponsible,"— citing  Hotce  v.  2feicmarch,  12 
Allen,  55;  Moore  v.  Fitchburg  R.  Co.  4 
Gray,  465,  64  Am.  Dec.  83;  Seymour  v. 
Greenv?ood,  7  Hurlat.  &  N.  356,  30  L.  J. 
Exch.  N.  S.  327,  4  L.  T.  N.  S.  835,  9  Week. 
Rep.  785;  Miltoaukee  d  M.  R.  Co.  v.  Finney, 
10  Wis.  388;  Pennsylvania  R.  Co.  v.  Fan- 
direr,  42  Pa.  365,  82  Am.  Dec.  620;  PhUa- 
delphia  d  R.  R.  Co.  v.  Derby,  14  How.  468, 
14  L.  ed.  502;  Pittsburgh,  Ft.  W.  &  C.  R. 
Co.  V.  Hinds,  53  Pa.  512,  91  Am.  Dec.  224; 
Flint  V.  Noncich  d  N.  Y.  Transp.  Co.  34 
Conn.  654,  Fed.  Cas.  No.  4,873;  Landreaum 
V.  Bel,  5  La.  434;  Baltimore  d  0.  R.  Co.  v. 
Blocker,  27  Md.  277.  The  decision  in  South- 
em  Kansas  R.  Co.  v.  Hinsdale,  38  Kan.  S07, 
16  Pac  937,  was  to  the  effect  that  where  a 
conductor,  is  ejecting  a  person  from  a  train, 
uses  insulting  or  abusive  language,  such  per- 
son may  recover  damages  therefor  on  ac- 
count of  the  injury  to  his  feelings,  but  can- 
not, in  an  action  for  damages  for  his  expul- 
sion, also  receive  damages  because  the  words 
used  tended  to  bring  him  into  ignominy  and 
disgrace.  So,  in  Craker  v,  Chicago  d  N.  W. 
R.  Co.  36  Wis.  657,  17  Am.  Rep.  504,  it 
was  held  that  a  railroad  company  is  bound 
to  protect  female  passoigers  on  its  trains 
from  all  indecent  approadi  or  assault;  and 
where  a  conductor  on  the  company's  train 
makes  an  assault  the  company  is  liable  for 
compensatory  damages.  In  Bryan  v.  Chi- 
cago, R.  I.  d  P.  R.  Co.  63  Iowa,  464,  19  N. 
W.  26.0,  it  was  also  held  that  nn  action  by  a 
passenger  on  the  defendant's  road  would  lie 
for  injuries  sustained  from  insolent,  abusive, 
and  offensive  words  spoken  to  her  by  the 
conductor.  In  McOinnis  v.  Missouri  P.  R. 
Co.  21  Mo.  App.  399,  the  decision  of  the 
United  States  court  in  Chamberlain  v. 
Chandler  was  followed,  and  the  discussion 
of  the  court  in  that  case  closely  followed 
the  discussion  by  Judge  Story.  In  Spohn 
y.  Missouri  P.  R.  Co.  87  Mo.  74,  the  court 
held  that  the  company  was  liable  to  its  pas- 
sengers  for  any  violence  or  insult  from  oth- 
ers  while  the  relation  of  carrier  and  pu- 
senger  existed.  See  also  Maleoek  t.  Tower 
arove  d  L.  R.  Co.  67  Mo.  1^:  LouiniUe  d 
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2f.  R.  Co.  y.  Baliard,  85  Ky.  307,  7  Am.  St. 
Rep.  600,  3  S.  W.  630;  Winnegar  Central 
Paw.  R.  Co.  85  Ky.  547,  4  S.  W.  237;  8ker- 
tey  V.  Sittings,  8  Burii,  147,  8  Am.  Bep.  451 ; 
Ead8  T.  Metropolitan  Street  R.  Co.  43  Mo. 
App.  536 ;  Block  V.  Bannerman,  10  La.  Ann. 
1;  and  Coppin  t.  BnUthioaite,  8  Jur.  875. 
The  duties  ariBing  between  a  carrier  and  pae- 
senger  have  been  several  times  disctiBsed  in 
tills  state,  as  in  Btmoart  v.  Brooklyn  d  0.  T. 
R.  Co.  90  N.  Y.  588,  590,  43  Am.  Rep.  185, 
where  it  was  said:  "By  the  defmdant's 
contract  with  the  plaintiff,  it  had  undertak- 
en to  carry  him  safely  and  to  treat  him  re- 
spectfully; and,  while  a  common  carrier  does 
not  undertake  to  insure  against  injury  from 
every  pof^sible  danger,  he  does  undertake  to 
protect  the  passenger  against  any  injury 
arisii^  from  the  negligence  or  wilful  miscon- 
duct of  its  servants  while  engaged  in  per- 
forming a  duty  which  the  carrier  owes  to 
the  passenger.  .  .  .  The  carrier's  obli- 
gation is  to  carry  hia  passenger  safely  and 
properly,  and  to  treat  him  respectfully,  and, 
if  he  intrusts  this  duty  to  his  servants,  the 
law  holds  him  responsible  for  tiie  maimer  in 
which  tliey  execute  the  trust.' "  The  court 
then  quoted  with  approval  the  decision  in 
Nieto  V.  Clark,  1  Cliff.  145,  149,  Fed.  Cas. 
No.  10,262,  where  it  was  said:  "In  respect 
to  female  passengers,  the  contract  proceeds 
yet  further,  and  includes  an  implied  stipu- 
lation that  they  shall  be  protected  against 
obscene  conduct,  lascivious  behavior,  and 
every  immodest  and  libidinous  approach."  A 
common  carrier  undertakes  absolutely  to 
protect  his  passengers  against  the  miscon- 
duct of  his  own  servants  engaged  in  exe- 
cuting the  contract.  Subsequently,  in  Dwin- 
elle  y.  New  York  C.  &  E.  R.  R.  Co.  120  N. 
Y.  117,  126,  8  L.  R.  A.  224,  17  Am.  St.  Rep. 
611,  24  N.^.  319,  the  same  doctrine  was 
held,  and  the  foregoing  portion  of  the  opin- 
ion in  the  Btetcart  Case  was  quoted  and  re- 
affirmed by  this  court.  It  was  then  added : 
"These  and  numerous  other  cases  hold  that, 
no  matter  what  the  motive  is  which  incites 
the  servant  of  the  carrier  to  commit  an  un- 
lawful or  improper  act  toward  the  passenger 
during  the  existence  of  the  reilation  of  car- 
rier and  passenger,  the  carrier  is  liable  for 
the  act  and  its  natural  and  Intimate  con- 
sequences." Again,  in  Paimeri  v.  JfanAaf- 
tan  R.  Co.  133  N.  Y.  261,  266,  16  L.  R.  A. 
130,  28  Am.  St.  Rep.  632,  30  N.  E. 
1001,  it  was  held  that  the  corporation 
is  liable  for  the  acts  of  injury  and  in- 
sult by  an  employee,  although  in  de- 
departure  from  the  authority  conferred  or 
implied,  if  they  occur  in  the  course  of  the 
empl<^ment.  In  that  case  the  employee  al- 
leged that  the  plaintiff  was  a  counterfeiter 
and  a  common  prostitute,  placed  his  hand 
upon  her,  and  detained  her  for  a  while,  but 
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let  her  go  without  having  her  arrested.  The 
action  was  to  recover  damages  for  unlawful 
imprisonment,  accompanied  by  the  words 
allied  to  have  been  spoken.  This  court 
held  she  was  entitled  to  recover.  The  judge 
then  said:  "Though  injury  and  insult  are 
acts  in  departure  from  t^e  authority  confer- 
red or  implied,  nevortheless,  as  they  occur 
in  the  course  of  the  employment,  the  master 
becomes  responsible  for  the  wrong  conunlt- 
ted." 

The  for^^ing  authorities  render  it  mani- 
fest that  the  defendant  was  not  only  liable 
to  the  plaintiff  for  f^e  money  wrongfully 
retained  by  its  conductor,  but  also  for  any 
injury  she  suffered  from  the  insulting  and 
abusive  language  and  treatmmt  received  at 
his  hands. 

This  brings  us  to  the  consideration  of  the 
elements  of  damages  in  such  a  case,  and 
what  may  be  considered  in  determining  their 
amount.  Among  the  elements  of  compra- 
satory  damages  for  such  an  injury  are  the 
humiliation  and  injury  to  her  feelings 
which  the  plaintiff  suffered  by  reason  of  the 
insulting  and  abusive  language  and  treat- 
ment she  received,  not,  however,  including 
any  injury  to  her  character  resulting  there- 
from. She  was  entitled  to  recover  only  such 
compensatory  damages  as  she  sustained  by 
reason  of  the  humiliation  and  injury  to  her 
feelings,  not  including  punitive  or  exemplary 
damages.  "Damages  given  on  the  footing  of 
humiliation,  mortification,  mental  suffering, 
etc.,  are  compensatory,  and  not  exemplary, 
damages.  Th^  are  given  because  of  the 
suffering  to  which  the  passenger  has  been 
wrongfully  subjected  by  Uie  carrier.  The 
quantum-  of  this  suffering  may  not,  and  gen- 
erally does  not,  depend  at  all  upon  the  men- 
ial condition  of  the  carrier's  servant, — ' 
whether  he  acted  honestly  or  dishonestly, 
with  or  without  malice.  But,  whatever 
view  is  taken  of  this  question,  it  is  dear 
that,  where  the  expulsion  is  made  in  eonse- 
quenoa  of  a  mistake  ctf  another  agent  of  the 
carrier,— as  in  a  case  where  a  previous  con- 
ductor erroneously  punched  the  transfer 
check  which  he  gave  to  the  passenger  so  as 
to  read  2:40  P.  u.  instead  of  3:40  f.  k.,  and, 
in  addition  to  this,  the  expulsion  was  accom- 
panied by  insultii^  i^narka  made  to  the 
passenger  in  the  presence  of  others,— dam- 
ages may  be  given,  founded  on  the  humilia- 
tion and  injury  to  the  feelings  of  the  pas- 
senger." ITiomp.  N^.  8  3288.  The  same 
doctrine  is  laid  down  in  Joyce  on  Damages, 
§  354.  In  Hamilton  t.  Third  Ave.  R.  Co.  53 
N.  Y.  26,  whero  a  passenger  was  ejected  by 
the  conductor,  who  honestly  supposed  the 
fare  hod  not  been  paid,  and  no  unnecessary 
force  was  used,  it  was  held  that  the  act  of 
the  defendant's  servant,  being  unlawful,  ren- 
dered the  defendant  liable  for  compensatory 
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damagea,  including  eompensaticni  for  loss  of 
time,  the  fare  upon  another  car,  and  a  suit- 
able recompense  for  the  injury  done  to  the 
plaintiff's  feelings.  In  Eddy  t.  Byraouae 
Rapid  Tranttit  R.  Oo.  50  App.  Div.  109,  63 
N.  Y.  Supp.  646,  it  was  held  that,  where  the 
plaintiff  entered  a  car  believing  that  his 
transfer  was  valid,  and  was  not  n^ligent 
in  failing  to  discOTer  that  it  had  been 
punched  erroneously,  he  was  there  lawfully, 
and  entitled  to  recover  compensatory  dam- 
ages, including  the  indignity,  humiliation, 
and  injury  to  hie  feelings  by  the  remarks  of 
the  conductor  and  his  wrongful  ejection 
from  the  car.  In  Miller  v.  King,  84  Him, 
308,  310,  32  N.  Y.  Supp.  332,  it  was  held 
that  the  conductor  had  no  right  to  eject  the 
plaintiff;  that  his  action  in  doing  so  was 
unlawful,  and  that  the  plaintiff  was  entitled 
to  damages  for  the  indignity  and  humilia- 
tion suffered  thereby.  See  also  Sedgw.  Dam- 
ages, S  86S.  In  Jacoht  t.  Third  Ave.  R.  Co, 
71  App.  Div.  199,  202,  75  N.  Y.  Supp.  679, 
it  was  held  that  the  plaintiff  was  entitled  to 
recover  compensatory  damages,  which  em- 
braced loss  of  time,  the  amount  which  the 
plaintiff  was  obliged  to  pay  for  passage  upon 
another  car,  and  injury  done  to  his  feelings 
by  reason  of  the  indignity  which  he  wrong- 
fully suffered.  The  same  doctrine  was  held 
in  Ray  v.  Cortland  d  H.  Traotion  Co.  19 
App.  Div.  630,  634,  46  N.  Y.  Supp.  621.  See 
also  Pullman's  Palaoe-Car  Co.  t.  King,  39  C. 
0.  A.  673,  99  Fed.  381,  382.  In  Hhepard  t. 
Chicago,  R.  I.  dc  P.  R.  Co.  77  Iowa,  64,  41 
N.  W.  564,  the  court  ehaT:ged  the  jury: 
"Where  a  passenger  is  wn»gfu1Iy  compelled 
to  leave  a  train  and  suffer  insult  and  abuse, 
the  law  does  not  exactly  measure  his  dam- 
ages, but  it  authorizes  the  jury  to  consider 
the  injured  feelings  of  the  party,  the  indig- 
nity  endured,  the  hiuiiliation,  wounded 
pride,  mental  suffering,  and  the  like,  and  to 
allow  such  sum  as  the  jury  may  say  is 
right;"  and  it  was  hold  that  his  instruction 
was  not  subject  to  the  objection  that  it  au- 
thorized an  allowance  of  exemplary  dam- 
ages, because  damages  may  properly  be 
allowed  for  mental  suffering  caused  by 
Indignify  and  outrage*  and  such  dam- 
ages are  compensatory,  and  not  exem- 
plary. In  Oraker  v.  Chicago  it  Jf.  W. 
R.  Co.  36  Wis.  667,  17  Am.  Rep.  604,  it 
was  held  that  in  actions  for  personal  torts 
the  compensatory  damages  which  may  be  re- 
covered of  the  principal  for  the  ag^t's  act 
include,  not  merely  the  plaintiff's  pecuniary 
\oas,  but  also  compensation  for  mental  suf- 
fering; and  that  in  awarding  compensatory 
damages  in  such  eases  no  distinction  is  to  be 
made  between  other  forms  of  mental  suffer- 
ing and  that  which  consists  in  a  sense  of 
wrong  or  insult  arising  from  an  act  really 
or  apparently  dictated  by  a  spirit  of  wilful 
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injustioe,  or  by  a  deliberate  intration  to  vex, 
d^prade,  or  insult.  In  OoU  v.  Atlanta  d  W. 
P.  R.  Co.  102  Ga.  474,  479,  31  S.  E.  107,  it 
was  held  that  even  where  there  was  no  ac- 
tual assault,  but  the  company  has  failed  in 
its  duty  to  protect  its  passenger  from  in- 
sult, abuse,  and  ill  treatment,  the  plaintiff 
is  entitled  to  recover  damages  for  the  pain 
and  mortification  of  being  publicly  de- 
nounced as  a  deadbeat;  and  in  that  case  it 
was  said:  "While  this  was  a  wanton  act  oi 
commission  by  a  servant  of  Uie  company,  it 
was  also  a  n^ligent  omission  on  the  part  of 
its  servants  to  perform  towards  the  plaintiff 
a  duty  imposed  by  l<iw  upon  their  master." 
Humiliation  and  indigni^  are  elements  of 
actual  damages,  and  these  may  arise  from  a 
sense  of  injury  and  outraged  rights  in  being 
ejected  from  a  railroad  train  without  regard 
to  the  manner  in  which  the  ejection  was  ef- 
fected, though  only  done  through  mistake. 
Loitisville  <£  R.  Co.  v.  Hine,  121  Ala.  234, 
26  So.  857.  Where  unnecessary  violence 
was  used  in  ejecting  a  passenger  from  a 
train,  be  is  entitled  to  damages  for  the  di- 
rect oonsequenoes  of  the  wrong,  including  as 
well  physical  pain  as  mental  suffering  re- 
sulting irom  accompanying  insults,  if  any. 
Texas  P.  R.  Oo.  v.  James,  82  Tex.  306,  16  L. 
R.  A.  347,  18  S.  W.  689.  A  conductor  of  a 
railroad  company  represents  the  company  in 
the  discharge  of  his  functions,  and,  being  in 
the  line  ot  his  duty  in  collecting  the  fare  or 
taking  up  tickets,  the  corporation  is  liable 
for  any  abuse  of  his  authority,  whether  of 
omission  or  commission.  In  that  case  the 
court  charged  that  "in  estimating  damages 
they  might  take  into  consideration  the  in- 
dignity, insult,  and  injury  to  plaintiff's  feel- 
ings by  being  publicly  spelled,"  and  it  waa 
held  proper.  Bouthim  Kaneae  R.  Co.  v. 
Rioe,  38  Kan.  398,  6  Am.  St.  Rep.  766,  16 
Pac.  817.  Damages  may  be  properly  al- 
lowed for  mental  suffering  caused  by  indig- 
nity and  outrage,  whetiier  ccmnected  with 
physical  suffering  or  not;  and  such  damagea 
ore  compensatory,  and  not  exemplary,  Bhep- 
ard  V.  Clwago,  R.  I.  d  P.  R.  Co.  77  Iowa, 
54,  41  N.  W.  564.  Where  the  plaintiff,  hold- 
ing a  ticket,  was  wrongfully  threatened  with 
expulsion  from  the  cars,  charged  with  at- 
tempting to  ride  without  paying  therefor, 
and  paid  bis  fare  rather  tluui  to  be  ejectadi 
it  was  held  that  he  was  entitled  to  recover 
damages  for  the  humiliation  suffered  and 
indignity  done  him  by  such  action  on  the 
part  of  the  conductor.  Pennsyl-oania  Co.  t. 
Bray,  125  Ind.  229,  25  N.  E.  439.  Where  a 
passenger  is  expelled  from  a  train,  and  with- 
out fault  on  his  part,  he  may  recover  more 
than  nominal  damages,  although  he  has  suf- 
fered no  pecuniary  loss  or  received  actual 
injury  to  the  person  by  reasm  of  such  expul- 
sion ;  and  the  jury,  in  estimrf^g  the  dam- 
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ages  may  consider,  not  tmly  th*  annc^anoe, 
Tention,  delay,  and  risk  to  wUoh  the  person 
was  Bubjected,  but  also  the  indignity  done 
him  by  the  mere  fact  of  hia  expulsion.  Ohi- 
cago  A  A.  R.  Co.  V.  Flagg,  43  IlL  364,  92 
Am.  Dee.  133.  A  person  wrongfully  ejected 
from  a  train  is  entitied  to  recover  such  dam- 
ages as  bo  may  have  sustained  by  the  delay 
ooeasioned  by  the  expulsion,  and  all  the  ad- 
ditional  expenses  necessarily  incurred  there- 
by as  we'l  as  rea«onable  damages  for  the  in- 
dignity to  which  he  was  subjected  in  being 
expelled  from  the  train.  Pennsylvania  R. 
Gv.  V.  ConneU,  127  111.  419,  20  N.  £.  89. 
Where  there  was  a  wrongful  expulsion  of  a 
passenger  from  the  car,  although  unaeeom- 
panied  by  any  physical  force  or  violence,  it 
is  actionable;  and  in  such  case  the  sense  of 
wrong  suffered  and  the  feeling  ot  humilia- 
tiim  and  disgrace  engendered  is  an  actual 
damage  for  which  the  injured  party  may  re- 
oorer  oompensatitmi  audi  damages  being 
compensatory,  and  not  exemplary.  Wiliaon 
T.  Northern  P.  R.  Co.  6  Wash.  621,  32  Pae. 
468,  34  Pac.  146.  See  also  (7«If,  C.  8.  F. 
R.  Oo.  T.  CopeUmd,  17'Tex.  Civ.  App.  66.  42 
S.  W.  230;  LouiavUle,  N.  A.  d  C.  R.  Co.  v. 
Goben.  15  Ind.  App.  123,  42  N.  E.  1116,  43 
N.  E.  890 ;  Cooper  v.  Mullint,  30  Ga.  146, 
76  Am.  Dee.  638 ;  Hot  Springs  R.  Co.  v.  De- 
loney,  65  Ark.  177,  67  Am.  St.  R«p.  913,  45 
S.  W.  351 ;  Atchison,  T.  tC  8.  F.  R.  Co.  v. 
Dickerson,  4  Kan.  App.  345,  45  Pac.  975. 

After  this  somewhat  extended  review  of 
the  authorities  bearing  upon  the  subject,  we 
are  led  irresistibly  to  the  conclusion  that 
the  defendant  is  liable  for  the  insulting  and 
abusive  treatment  the  plaintiff'  received  at 
the  hands  of  its  servant,  that  she  is  «ititlcd 
to  recover  compensatory  damages  for  the 
humiliation  and  injury  to  her  feelings  oc- 
oasioned  thereby,  and  that  the  trial  court 
•rred  in  directing  a  'Ardict  tor  the  plaintiff 
for  20  cents  Mily,  and  in  refusing  to  submit 
the  case  to  the  jury. 

The  judgment*  of  the  AppMate  Division 
amd  trial  court  should  he  rovers  ei,  and  a 
new  trial  granted,  with  costs  to  abide  the 
enat. 

Bartlett,  BalcHt,  and  Onllen,  JJ.,  con- 
oar. 

Gray,  J.,  dissenting: 

I  dissent,  because  I  think  it  la  extending 
unduly  the  doctrine  of  a  common  carrier's 
liability  in  making  it  answerable  in  dam- 
ages for  the  slanderous  words  spoken  by  one 
of  its  agents. 

Pwkw,  Oh.  J.,  and  O'Brlem,  J.,  concur 
with  Gnr,  J. 
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Frances  J.  STORMS  tt  al,  Respts., 

V. 

MANHATTAN  RAILWAY  COMPANY  et 
aUt  Appts. 

(ITS  N.  T.  493.) 

1.  L«MeM  of  prov«Ft7  owned  br  s 
oltrt  «poB  -nhtcli  ther  have  placed  a 
bnlldlns,  are  entitled  to  recover  damages 
for  Injuries  to  such  bnlldlns  through  the  In- 
terference with  light,  air,  sod  accesa  bj  the 
coDstructiOQ  In  the  adjoining  street  of  an  ele- 
vated road  under  autborltr  of  the  monlelpal 
authorities  given  suhseqaently  to  the  exeen- 
tlon  of  the  lease. 

2.  The  rcaewal  tn  aecordaaee  with  ttm 
terma,  after  the  mnnfclpal  anthorltlea  have 
authorised  the  constmetlon  of  an  elevated 
rallwaj  In  the  abutting  street,  of  a  lease  ot 
property  upon  which  a  building  has  been 
erected  bj  the  lessee,  doee  not  have  the  effect 
of  an  original  lease  so  aa  to  cut  off  the  rights 
of  the  lessee  to  damages  for  injnrlt.s  to  the 
bnltdlng  br  Interference  with  the  light,  air, 
and  Bccesa. 

3.  Tbm  rivht  of  a  lewee  who  Ium 
erected    a   balMlaar   on    the  leased 

premtaea  to  recover  damages  for  la- 
Jnrr  t4»  the  eaaementa  of  light,  air,  and 
access  bj  the  construction  of  an  elevated  road 
In  the  adjolnliv  stmt  la  not  destroyed  by  a 
renewal  of  the  lease  In  pnrsasnce  of  Its  cov- 
enants after  the  road  Is  completed,  on  the 
theory  that  the  rent  must  have  been  flxed 
with  reference  to  the  value  ot  the  property 
with  the  road  In  existence, 

{Parker,  Oh.  J.,  and  Gray  and  O'Brien,  J  J., 
dissent.) 

(31ar  81,  1004.) 

APPEAL  1^  defendants  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  modifying 
and  affirming  a  judgment  of  a  Special  Term 
for  New  York  County  in  favor  of  plaintiffs 
in  an  action  brought  to  recover  damages  for 
injuries  to  their  property  by  the  constme- 
ti(m  of  an  elevated  road  in  the  adjoining 
street.  A0rmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Ckarlea  A.  OardlBev,  with  Messrs. 
J«li«a  T.  Daviea  and  Tkeodore  It. 
Wanch,  for  appellants: 

The  plaintiff  is  not  entitled  to  maintain 
this  action  because  her  ownership  of  the 
lease  accrued  at  a  time  when  defendant's 
structun  was  in  the  street,  <^rating  as  at 


NoTK. — As  to  effect  of  renewal  by  tenant  of 
lease  after  creation  by  third  person  of  nuisance, 
on  right  to  maintain  action  to  abate  nuisance, 
see  also,  In  this  series,  Bly  v.  Edison  Blectrle  Il- 
luminating Co.  S8  L.  R.  A.  600. 

For  knowled^  of  existence  of  nuisance  when 
purchasing  property  as  defense  to  action  to 
abate  It,  see  Laflin  &  H.  I'owder  Co.  v.  Tearney, 
7  L.  R.  A.  262 ;  Susquehanna  Fertilizer  Co.  v. 
MBlone,  9  L.  B.  A.  787;  Baltimore  v.  Fairfield 
Improv.  Co.  40  L.  B.  A,  494,  and  Van  Fossen  v. 
Clark.  62  L.  R.  A.  279. 
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present,  because  she  sues  aa  owner  of  a 
lease  made  since  that  time  with  rent  fixed 
in  accordance  with  the  conditions  now  ex- 
iating,  and  has  suffered  no  damage. 

Kernochan  v.  New  York  Elev.  R.  Co.  128 
N.  y.  i".5fl,  29  N.  E.  65;  Kemoohan  v.  Man- 
hattan R.  Co.  161  N.  Y.  339,  56  N.  E.  906; 
Crimmins  v.  Metropolitan  Elev.  R.  Co.  87 
Hun,  188,  33  N.  Y.  Supp.  984. 

The  grant  by  the  city  of  a  right  to  appro- 
priate and  use  the  easements  required  for 
an  elevated  railway  in  front  of  this  prop- 
erty extinguished  any  right  of  action  against 
the  railway  for  such  appropriation.  If  in- 
jured, plaintiff's  remedy  is  against  her  land- 
lord. 

Herzog  v.  Jfeic  York  Elev.  R.  Co.  151  N. 
Y.  603,  40  N.  E.  1148;  Ward  v.  Metropolitan 
Elev.  R.  Co.  152  N.  Y.  39,  46  N".  E.  319; 
White  V.  Manhattan  R.  Co.  139  N.  Y.  19,  34 
N.  E.  887 ;  Heimiurg  v.  Manhattan  R.  Co. 
162  X.  Y.  352,  56  N.  E.  899. 

The  law  implies  a  covenant  on  the  part  of 
the  lessor  for  the  quiet  enjoyment  of  the 
premises  in  the  lessee,  and  for  the  protection 
of  the  lessee  from  disturbance  of  his  posses- 
sion, by  evictirai  actual  or  c(nutructive  or 
otherwise,  by  the  lessor  or  persons  claiming 
under  him. 

Lounshery  v.  Snyder,  31  N.  Y.  614;  Mack 
V.  Patchin,  42  N.  Y.  167,  1  Am.  Rep.  500; 
RoUmon  v.  Kilvert,  L.  R.  41  Ch.  Div.  88, 
61  L.  T.  N.  S.  00,  37  Week.  Rep.  645,  58  L. 
J.  Ch.  N.  S.  392. 

Messrs.  Eageiie  D.  Hawkins  and  Ed- 
ward W.  8.  Johnston,  for  respondents: 

That  plaintiff  holds  the  land  in  suit  under 
a  renewal  ground  lease,  the  rrait  in  which 
was  fixed  after  the  cfHistniction,  etc.,  of  the 
elevated  road  in  frmt  of  the  premises,  does 
not  raise  a  presumption  that  plaintiff,  as 
such  lessee  and  as  owner  of  the  building,  has 
suffered  no  damage  to  her  possessiim  and 
enjoyment  of  the  building  by  reason  of  the 
presence  of  the  elevated  road. 

Crimmins  v.  Metropolitcm  Elev.  R.  Co.  87 
Hun,  187,  33  N.  Y.  Supp.  984;  Witmark  v. 
Yor  York  Kiev.  R.  Co.  70  Hun.  302,  27  N.  Y. 
Supp.  777  ;  Fries  v.  New  York  d  E.  R.  Co. 
169  N.  Y,  270,  62  N.  E.  358;  Spoaato  v.  New 
York,  75  App.  Div.  304,  78  N.  Y.  Supp.  168; 
WoolBcy  V.  New  York  Elev.  R.  Co.  134  N. 
Y.  323,  30  N.  E.  387,  31  N.  E.  891. 

In  numeroas  cases  to  which  the  elevated 
railways  were  not  parties,  a  right  of  re- 
newal similar  to  that  which  was  given  plain- 
tiff's predecessors  in  title  by  the  city,  prior 
to  the  city's  consent  to  the  elevated  road, 
was' held  to  be  a  valuable  property  right, 
quite  distinct  from  the  interests  of  the 
lessor,  for  injury  to  which  the  lessee  is  enti- 
tled to  damages. 

Robinson  t.  Jmoett,  116  N.  Y.  51,  22  N. 
E.  224 :  Phyfe  v.  Wardell,  S  Paige,  279,  28 
06  L.  R.  A. 


Am.  Dec.  430;  Oihbea  t.  Jenkins,  3  Sandf. 
Ch.  130;  Taylor,  Land,  ft  T.  2d  ed.  p.  216; 
Wunderlich  v.  Rets,  31  Hun,  3;  Mitchell  t. 
Reed,  01  N.  Y.  130,  10  Am.  Rep.  252;  18 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  191 ;  OolMt 
V.  Hooper,  16  Ves.  Jr.  265;  MoPhillipa  v, 
Pitggerald,  76  App.  Div.  16,  78  N.  Y.  Supp. 
631;  Bogan  v.  Wright,  22  Misc.  94,  48  N.  Y. 
Supp.  540;  Re  William  d  A.  Streets,  19 
Wend.  678. 

The  rights  of  defendants  in  the  street,  ob- 
tained by  the  consent  of  the  city,  are  sub- 
ordinate to  plaintifTs  easements  of  light,  air, 
and  access. 

Herzog  v.  New  York  Elev.  R.  Co.  151  N. 
Y.  065,  46  N.  E.  1148,  AfBrming  76  Hun, 
486,  27  N.  Y.  Supp.  1034;  Pappenheim  y. 
Metropolitan  Elev.  R.  Co.  128  N.  Y.  436,  18 
L.  R.  A.  401,  26  Am.  St.  Rep.  480,  28  N.  B. 
'tis;  Tallman  v.  Metropolitan  Elev.  R.  Co. 
121  N.  Y.  119.  8  L.  R.  A.  173,  23  N.  E.  1184( 
Foote  V.  Metropolitan  Elm.  R.  Co.  147  N. 
Y.  374,  42  N.  E.  181. 

If  the  plaintiff  was  sued  by  the  city  for 
rent  she  could  not  plead  as  a  set-off  any 
claim  against  the  city  for  damages  to  the 
leased  premises  by  the  construction  of  the 
railroad. 

Blythe  t.  Pratt,  62  Miss.  707 ;  Baltimore 
d  0.  R.  Co.  V.  Thompson,  10  Md.  76. 

BCartin,  J.,  delivered  the  opinion  of  the 

court: 

Appeal  from  a  judgment  of  the  appellate 
division,  in  the  first  department,  modifying 
the  judgment  of  the  trial  term  by  requiring 
the  plaintiffs  to  release  to  the  defendants 
not  only  any  rights  th^  may  have  under  the 
present  lease,  but  also  any  rights  th^  may 
acquire  by  reason  of  a  renewal  thereof,  and, 
as  thus  modified,  afiirming  the  judgment  en- 
tered up(m  a  decision  of  the  special  term. 

The  plaintiff  Frances  J.  Storms,  as  the 
owner  of  the  building  situated  upon  the 
premises  in  question,  and  her  husband  as 
subtenant,  brought  this  action  to  restrain 
the  operation  of  the  defendants'  road  in 
front  of  such  building,  and  to  recover  dam- 
ages therefor.  The  city  of  New  York  owns 
the  land  upon  which  the  plaintiffs*  building 
stands.  On  May  1,  1872,  it  leased  the  lot 
in  question  to  Francis  A.  Leggett  for  tiw 
period  of  twenty-one  years.  This  lease  con- 
tained covenants  by  which  the  city  was 
bound  to  renew  the  lease  for  the  further 
period  of  twenty-one  years,  with  a  like  cov- 
enant for  future  renewals  upon  such  rent  as 
should  be  agreed  upon  by  the  parties,  or  as 
should  be  determined  by  appraisers,  or  an 
umpire  to  be  chosen  by  the  appraisers,  un- 
less the  land  should  be  actually  required 
for  public  purposes  by  the  city  of  New  York. 
In  April,  1878,  the  executors  of  Leggett  as- 
signed the  lease  to  me  Flace^ho,  a  daj  or 
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two  aubsequent,  assigned  it  to  cme  Wood- 
mrth.  In '  Jannaxy,  1882,  the  latter  as- 
signed it  to  tbe  plaintiff  Franoea  J.  Stonns. 
AH  these  •ssignmenta  were  with  tbe  ctnuent 
of  tbe  dty.  At  the  expiration  (ji  the  lease 
on  May  I,  1893,  tiie  city,  under  the  provi- 
sions in  the  ]eaae>  rraewed  it  for  the  period 
of  twenty-one  yean?  fnnn  Uiat  date,  execut- 
ing to  the  plaintiff  Frances  J.  Storms  a  re- 
newal lease  ocmtaining  a  coroiant  for  future 
renewals,  under  which  her  title  to  tiie  build- 
ing upon  the  premises  and  to  the  nse  of  the 
land  was  ecnttmued.  In  1876  the  proper  lo- 
eal  authorities  oi  the  city  of  New  York  hav- 
ing control  of  its  streets  gave  consent  to  the 
d^endants  to  construct  their  road  In  certain 
streets  in  the  city,  among  whidi  was 
tlie  street  upon  which  the  lot  in  ques- 
tion abutted.  Tbe  defoidants'  road  was 
not  completed  untU  the  early  part  of  1879. 
Prior  to  that  time  a  building  bad  been 
erected  upon  the  lot  in  questicm  by  Leggett, 
and  since  its  erectim  it  has  been  continu- 
ously used  as  a  hotel.  Under  tbe  pronsions 
of  the  various  assignments  of  the  lease,  the 
ownership  of  the  building  and  of  all  the  ap- 
purtenances thereto  was.  In  terms,  cosiTeyed 
to  the  several  assignees  of  tbe  lease,  and  ul- 
timately vested  in  the  plaintiff  Frances  J. 
Storms.  Therefore,  at  the  time  of  tbe  con- 
sent by  the  dty  to  the  building  of  the  de- 
fendants* road,  tbe  city  owned  t£e  fee  of  t^e 
lajid,  but  Leggett,  to  whose  title  the  plain- 
tiff Frances  J.  Storms  succeeded,  was  tbe 
owner  of  tbe  building. 

Upon  these  facts,  together  with  proof  of 
the  injury  to  such  building  sustained  by 
Frances  J.  Storms,  the  special  term  found 
that  the  plaintiffs  were  entitled  to  recover 
94,163.81  for  the  trespass  upon  such  ease- 
ments, and  for  future  damages  $2,750.  Upcm 
appeal  to  tbe  appellate  division  the  judg- 
ment of  the  special  term  was  modified  in  the 
manner  heretofore  stated,  and,  as  modified, 
affirmed.  The  learned  appellate  division 
has  held  that  the  evidence  was  suEBcient  to 
support  tbe  amounts  awarded,  and  that  the 
conclusions  of  the  learned  trial  judge  were 
justified  by  tbe  evidenoe.  In  that  we  con- 
cur. 

The  only  question  which  was  regarded  as 
at  all  serious  by  the  court  below,  and  prac- 
tically the  only  question  presented  for  de- 
termination by  UB,  is  whether  the  plaintiffs 
were  entitled  to  any  relief  of  the  character 
awarded  in  this  case.  In  discussing  that 
question  tbe  court  below  referred  to  its  de- 
cision in  Herzog  v.  New  York  Elev.  R.  Co. 
76  Hun,  486,  27  N.  Y.  Supp.  1034,  which 
was  affirmed  by  tJiis  court  uptm  the  opinion 
below  (Ifil  N.  Y.  665,  46  N.  E.  1148),  but 
dintiiiguiahed  that  case  from  the  case  at  bar, 
and  held  that  it  had  no  application  here. 
Tbe  distinction  relied  upon  by  that  court 
66  L.  R.  A. 


was  that  in  the  Benog  Case  the  dty  had 
parted  with  its  right  to  such  easements  an- 
terior to  tbe  maJcing  of  the  lease  under 
which  the  plaintiff  in  that  action  claimed, 
while  in  the  case  at  bar  the  original  lease 
from  the  city  was  givm  prior  to  t^e  time 
of  the  city's  etmsent,  and  the  present  lease 
was  a  renewal  g^ven  pursuant  to  the  cove- 
nant of  the  dty  to  renew  upon  the  deter- 
mination of  the  rent  in  the  manner  sped- 
fied  in  the  lease.  The  doctrine  of  the  Her- 
zog  Case  may  be  doubted,  if  in  tiuit  case  the 
consent  referred  to  was  merely  the  consrait 
given  by  Ute  local  authorities  having  con- 
trol (rf  tbe  street,  as  required  by  the  Con- 
stitution and  statute.  If  that  was  the 
character  of  the  consmt  relied  up<Ri,  can 
it  be  properly  held  that  sudi  a  consent 
transferred  any  right  to  tbe  railroad  com- 
pany to  invade  or  interfere  with  tbe  ri^ta 
of  the  city  as  the  owner  of  prranises  abut- 
ting upon  the  street  where  sudi  railroad 
was  oonstmetedt  The  act  of  the  local  au- 
thorities in  cfHisenting  to  the  constmetion 
of  tbe  defendants'  railroad  in  the  street 
was  a  mere  governmental  act  of  the  mty, 
and  not  an  act  in  relation  to  its  property, 
or  to  any  special  property,  the  ownership 
of  which  was  in  the  dty,  and  bounded  upon 
the  street.  But,  however,  it  is  unnecessary 
to  dedde  that  question  at  this  time,  for,  if 
we  assume  that  such  would  be  the  effect 
of  tbe  general  consent  as  to  the  dty,  if  giv- 
en before  its  lease  to  tbe  plaintiffs  or  their 
nssignors,  it  certainly  could  not  affect  the 
rights  of  the  latter,  who  had  acquired  a 
prior  and  independent  right  to  the  use  of 
the  lol  under  a  perpetual  lease,  and  an 
absolute  title  to  the  buildings  which  had 
been  erected  thereon.  When,  in  1872,  the 
lease  from  the  city  to  Leggett  was  given, 
no  consent  of  the  city  to  the  erection  of  the 
defendants'  road  had  been  obtained;  and  as 
the  plaintiffs'  present  lease  is  a  mere  re- 
newal or  continuation  of  that  lease,  given 
in  pursuance  of  the  covenant  of  the  city 
to  renew,  the  plaintiffs  have  succeeded  to  all 
tbe  rights  of  the  original  lessee,  which  in- 
clude the  right  to  the  easements  of  light, 
air,  and  access  appurtenant  to  the  premises 
when  the  original  lease  was  given,  i'hat  the 
original  lessee  obtained,  by  virtue  of  his 
lease,  a  right  to  such  easements,  there  can 
be  no  doubt.  That  lease,  together  with  the 
building  on  the  premises,  was  sold  and  as- 
sijpied  by  mesne  conveyances  to  the  plain- 
tiffs by  instruments  which  specially  trans- 
ferred to  each  assignee,  all  and  singular, 
the  premises  mentioned  and  the  buildings 
thereon,  with  the  appurtenances  thereto. 
Thus  there  were  conveyed  to  the  plaintiffs 
the'  buildings  upon  the  premises,  with  the 
right  to  tbe  use  and  enjoyment  of  tbe 
same,  and  all  their  appurtenances.  &^^hese 
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trauafoTs  the  plaintiffs  became  the  owners 
and  poesMsed  all  tlie  rights  to  the  premises 
and  the  easements  therdn  which  wen  vested 
in  the  original  lessee  at  the  time  the  first 
lease  was  made. 

But  it  is  contended  hy  the  appellants  that 
when  the  lease  of  1808  was  made  by  the 
city  to  the  plaintiffs,  whidi  was  after  the 
defendants'  road  was  built  and  in  opera- 
tion, they  acquired  no  right  to  subsequent 
damages  or  to  equitable  relief,  but  that 
the  effect  ttf  sueh  renuyral  was  tiie  same  as 
it  would  have  been  if  the  original  lease  had 
been  taken  at  that  time,  and  there  had  been 
no  buildbigs  thereon.  We  do  not  see  how 
this  positira  can  be  maintained.  It  entire- 
ly ignores  the  fact  that  the  plaintiffs'  title 
originally  accrued  in  1872,  before  the  con- 
struction of  the  road,  and  that  the  lease  <tf 
1883  was  not  s  new  or  Tolontary  arrange- 
ment for  the  continuatini  of  the  former 
lease,  as  the  plaintiffs  were  obliged  to  en- 
ter into  it  in  order  to  preserve  thdr  exist- 
ing rights.  The  plaintiffs  had  taken  a  con- 
veyance of  the  building  which  had  been 
erected  tha«on,  in  whidi  a  business  had 
been  established  and  carried  on  for  many 
years,  bo  tliat  in  order  to  preserve  the  good 
will  ot  the  business,  and  their  rights  un- 
der the  lease  and  conveyance,  Mrs.  Storms 
was  in  effect  compelled  to  renew  the  lease. 
The  plaintiffs'  rights  under  the  lease  of 
1883  were  but  a  continuation  of  the  ri^ts 
which  were  acquired  under  the  lease  of 
1872.  ,The  plaintiff  Mrs.  Storms,  for 
all  the  purposes  of  tiiis  case,  was  the 
absolute  owner  of  the  building,  and  she 
and  her  assignors  had  been  such  owners 
since  1872.  By  tiiat  lease  and  its  assign- 
ments they  and  each  of  them  acquired  the 
right  to  the  use  of  the  property  which  was 
the  subject  of  the  lease,  and  also  to  the  title 
to  the  buildings  erected  thereon,  including 
the  right  to  enjoy  the  easements  appertain- 
ing thereto  as  they  existed  when  the  orig- 
inal lease  was  given.  This  is  not  a  case  of 
a  tenant  under  a  lease  made  after  the  road 
was  built,  suing  for  an  injury  to  the  pos- 
session, but  of  an  owner  under  a  title  ac- 
quired before  the  road  was  built,  seeking  to 
recover  for  a  loss  or  injury  to  the  build- 
ing erected  thereon.  Aa  such  owner,  Mrs. 
Storms  could  recover  for  such  permanent 
injury  as  she  sustained  in  consequence  of 
an  appropriation  by  the  defendants  of  such 
easements  as  were  taken,  and  were  appur- 
tenant to  the  house  and  a  part  of  the  prem- 
ises. This  principle  was  expressly  held  in 
Keamej/  v.  Metropolitan  Elev.  R.  Co.  128 
N.  Y.  76.  20  N.  E.  70.  In  Kemochan  v. 
New  York  Elev.  R.  Co.  128  N.  Y.  658,  28  N. 
G.  65,  the  same  principle  was  recognized, 
and  it  won  there  said  that,  where  a  lease 
was  executed  prior  to  the  Mmstmctitm  of 
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the  road,  the  lessee  was  the  party  enUtlad 
to  maintain  the  action.  Again,  in  Witmark 
V.  New  York  Elev.  R,  Oo.  149  N.  T.  S0S, 
44  N.  E.  78,  where  the  estate  tn  abutting 
premises  (rf  the  plaintiff  originated  in  « 
lease  with  ooraumts  for  renewals  exeonted 
before  tlie  oonatmeUon  ot  tbe  road,  it  was 
held  tiiat  the  fact  that  the  plaintiff  had  tak- 
en a  new  lease  aftw  the  eonstruetion  of  the 
road  did  not  deprive  him  of  the  ligfrt  to  re- 
lief, where  It  appeared  that,  by  the  inten- 
tion of  the  parties,  the  new  lease  was  a  eon- 
tinuaUon  of  the  original,  and  secared  to  him 
all  the  rights  conferred  therdiy.  See  also 
f^es  r.  Jtew  Tork  <fi  B.  R,  Co.  169  N.  T. 
270,  280,  62  K.  £.  8S8. 

The  appellants  also  claim  that  the  plain- 
tiffs have  suffered  no  damage,  as  the  rents 
reserved  in  the  lease  of  1893  must  have  been 
fixed  with  refemee  to  the  presence  of  the 
elevated  road  in  front  of  the  premises.  This 
contention  is  not  new,  but  has  been  several 
times  raised  against  purdiasers  <rf  the  fee 
of  the  prt^rty  after  the  road  was  oon- 
stmcted.  In  Pappenheim  v.  MetnpoUtan 
Elev.  R.  Co.  128  N.  Y.  486,  13  Ll  R.  A. 
401,  26  Am.  St  Sep.  486,  28  N.  E.  518, 
this  court  held  that,  where  the  owner  ai 
property  affeoted  by  sudi  illegal  stmetiir« 
sells  and  ocmveys  the  abstddte  fee,  the  vendee 
takes  it  with  all  the  easements  appur- 
tenant to  the  premises,  and  all  the  rights 
of  a  general  owner,  and  thne  may  not  be 
interfered  with  without  compensation;  and 
BO  he  may  maintain  an  action  to  recover 
damages  accruing  after  his  purchase,  or  to 
restrain  the  cmtinuanos  of  the  trespass. 
The  principle  of  that  case  was  expressly 
recognized  and  affirmed  in  EemooKan  T. 
New  York  Elev.  R.  Co.  128  N.  Y.  669,  M8, 
28  N.  E.  65 ;  and  the  same  doctrine  was  held 
in  Bterry  v.  NevD  York  Elev.  R.  Co.  128  N. 
Y.  618,  28  N.  E.  68,  where  the  Pappenheim 
Case  was  expressly  recognized,  and  the  de- 
cision in  that  case  and  in  the  KemooJuin 
Case  in  the  same  volume  was  reaffirmed. 
See  also  Kom  v.  Netc  York  Elev.  R.  Co, 
38  N.  Y.  S.  R.  322,  15  N.  Y.  Supp.  10,  and 
Werfelman  v.  Manhattan  R.  Oo.  16  Daly, 
355,  11  N.  Y.  Supp.  66. 

In  Critnmine  v.  Metropolitan  Elev.  R.  Co. 
87  Hun,  187,  33  N.  Y.  Supp.  884,  the  pre- 
cise question  involved  in  this  case  was  un- 
der consideration,  and  it  was  held  that  un- 
der a  renewal  lease,  made  after,  but  in  pur- 
suance of,  a  lease  given  before  the  erection 
of  the  elevated  road,  and  by  which  the  par- 
ties are  constrained  in  fixing  the  roit,  terms, 
and  conditions  of  the  renewal  lease,  the 
right  of  action  is  in  the  lessee,  beca.uae  the 
two  terms  are  treated  as  the  outcome,  in 
effect,  of  one  continuous  lease  commencing 
before  tde  erection  of  the  road,  and  this 
concluaicm  is  based  upon  the  priiM»pIe  of 
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the  X«moetutn,  Keamej/,  and  Witmark 
Oaaet.  Ibe  same  doctrine  was  held  in  Day 
T.  Naw  Tork  £lev.  B.  Co.  3  Miae.  616.  28  X. 
Y.  Supp.  179,  and  followed  in  the  ease  at 
bar. 

The  appellants,  however,  aeem  to  rely 
with  gnat  ctufldenee  npon  the  decision  of 
tills  eourt  in  Kemw^um  v.  MesAattan  B. 
Co.  161  X.  T.  339.  345,  65  N.  E.  906.  The 
headnote  in  that  tsase  is  as  ftdlows:  "The 
owner  of  a  reversion,  subject  to  an  unex- 
pired ground  lease,  may  recover  for  dam- 
age to  rental  value  frcnn  an  elevated  rail- 
road, erautmeted  after  the  ennmenoement  of 
the  term,  for  the  interval  between  a  sub- 
aequent  readjustment  of  rent  by  aztltra- 
tors,  pursuanb  to  a  provision  <rf  the  lease 
whidi  required  them  to  fix  a  reasonable 
yearly  rent  lor  an  ensuing  portion  of  the 
term,  and  the  date  of  the  trial,  in  the  ab- 
sence of  any  evidence  to  overcome  the  pre- 
sumptiwi  that  the  arbitrators  considered  the 
existence  and  probable  continuance  of  the 
road  in  fixing  the  rrat."  In  that  case  tiie 
provision  as  to  annual  rent  to  be  reserved 
under  the  new  period  was  required  to  be 
established  as  to  the  ground  rent  alone, 
without  any  addition  or  account  with  re- 
spect to  the  title  to  any  buildings  which 
may  have  been  erected  thereon,  the  title  to 
whid)  was  in  the  lessee.  There  the  omten- 
tion  of  the  appellant  was  that  the  tenants 
or  lessees  were  the  only  persona  entitled  to 
recover  any  damages  occasioned  by  its  tres- 
pass during  the  continuance  of  the  lease, 
and  hence  that  the  award  of  damages  to 
the  plaintiff  was  erroneous.  The  lease  was 
for  a  period  of  fifty-eeven  years,  with  a 
provisifm  for  ascertaining  future  rentals. 
The  discussion  by  Judge  Oray  in  that  case 
took  a  somewhat  broad  range,  and  was 
doubtless  intended  to  state  many  of  the  gen- 
eral principles  applicable  to  a  case  of  this 
kind.  It  is  there  said:  "There  is  no  prin- 
ciple of  law  that  limits  the  number  of  ac- 
tions which  may  be  brought  against  a  wrong- 
doer by  those  who  have  suffered  from  hia 
acts.  If  the  wnHi^  is  one  committed  upon 
the  rights  of  the  lessor  of  property  by  an 
injury  done  to  the  reversion,  he  may  have 
his  remedy.  .  .  .  As  it  was  said  in  the 
Bines  Case,  128  N.  Y.  571.  29  N.  E.  69:  'In 
either  case,  it  is  a  matter  of  proof  as  to  the 
damage  sustained  by  the  particular  com- 
plainant, and  neither  litigant  is  the  repre- 
sentative of  the  other  in  an  action  of  tres- 
pass.' It  was  held  in  the  Kernochan  Case, 
12S  N'.  Y.  559,  2!)  N.  E.  65.  that  the  same 
wrongfid  act  may  affect  different  interests 
in  the  same  property,  and  give  a  separate 
action  to  the  several  owners.  Lessee  and 
reversioner  may  each  have  an  action  for  an 
injury  resulting  from  the  same  wrong;  each 
with  respect  to  his  particular  estate."  After 
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reviewing  the  Kwney  and  Witmurk  Ooms, 
the  judj^  odds:  "The  niiMn  aasenwnfes  be- 
longing to  pn^erty  abutting  upon  strepts 
are  the  rights  tiiat  one's  windows  should 
not  be  darkened;  that  tiie  free  enjoyment 
of  pure  air  should  not  be  substantially  in- 
terfered witii,  and  that  the  free  and  usual 
aeoess  thereto  should  not  be  impaired.  The 
value  of  property  is  affected  as  these  ri^ts 
are  taken  or  substantially  impaired.  As 
between  lessor  and  lessee,  the  injury  from 
this  technical  trespass  is  not  the  same.  The 
former  has  hie  remedy  for  any  injury  sus- 
tained to  his  reversiwary  right,  and,  as 
well,  in  a  ease  wher^  the  rent  to  him  is 
presumably  lessened  from  what  it  would 
have  been  in  a  normal  condition  of  things, 
he  may  recover  for  nny  loss  occasitmed  to 
him  frcnn  the  value  of  tiie  use  being  encum- 
bered by  the  elevated  railroad  in  the  street. 
The  lessee  or  tenant  has  his  remedy  for  any 
injury  occasioned  to  him,  according  to  the 
circumstances  of  his  hiring.  If  the  hiring 
preceded  the  constTOctifm  of  the  elevated 
railroad  in  the  street,  and  is  for  a  term  oi 
years,  at  a  fixed  rental,  he  is  entitled  to  re- 
cover for  any  injury  oceasicmed  thereby,  to 
the  extent  that  his  enjoyment  and  use  of 
the  property  are  affected,  and  the  rental 
value  thereof  to  him  is  diminished.  If  he 
leases  after  the  construction  of  the  elevated 
railroad,  the  presumption  is  that  the  rent 
reserved  in  the  lease  was  governed  by  the 
actual  situation  of  the  property,  and  the 
right  to  recover  damages  is  vested  exclusive- 
ly in  the  lessor.  Kernochan  v.  Tiew  York 
Elev.  R.  Co.  128  N.  Y.  559,  29  N.  E.  66. 
The  lessee  or  tenant  may  also,  conceivably, 
have  a  cause  of  action  against  the  elevated 
railroad  company  which  is  not  based  upon 
the  rental  value  of  the  property,  as  for  a 
temporary  or  casual  trespass.  If  be  is  able 
to  show  that,  aside  from  any  question  of 
the  rental  value  of  the  property,  he  suffers 
in  his  oijoyment  of  his  possession,  from  the 
operation  of  the  railroad,  in  some  apprecia- 
ble manner,  his  case  is  quite  different  from 
the  landlord's.  ...  If  the  lessor  ia  en- 
titled to  recover  damages  for  a  diminished 
rental  value  of  the  premises,  the  lessee's  or 
tenant's  right,  also,  to  recover  damages, 
must  naturally  rest  upon  a  different 
ground,  and  the  case  must  be  one  where  he 
is  able  to  show  that  he  has  suffered  an  in- 
jury to  his  use  which  is  distinct  in  its  na- 
ture from  thai  which  the  lessor  suf- 
fers." The  learned  judge  then  supposes 
practically  the  case  at  bar,  and  says  that. 
a«  the  lessees  were  constrained  by  the  leaser 
to  remain,  it  might  bp  that,  while  they 
would  have  no  right  to  recover  damages  as 
for  the  diminished  rental  value  of  the  de- 
mised premises,  they  would  have  a  right  of 
action  for  any  injury  to  the  ujie  and^eniqys 
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tnent  of  their  buitdiag  in  the  impaired  con- 
dition of  its  incidental  rl^t  to  the  eaee- 
ments  appurtenant  to  property  abutting  up- 
on a  s^eet.  He  then  proceeds  to  demcm- 
strate  that  in  that  particular  case  'the  re- 
adjustment of  the  renta  to  be  paid  was 
batted  upon  the  condition  of  the  property  at 
the  time  of  such  readjustment,  and  hence 
that  the  owner  n*RS  entitled  to  recover  for 
the  injury  to  the  easements  appertaining  to 
thp  land,  and  not  the  lessee  or  tenant.  With 
this  last  conclusion,  which  was  practically 
the  only  question  in  that  case,  we  have  in 
this  nothing  whatever  to  do.  The  question 
here  is  not  as  to  the  injury'  to  the  rental 
value  of  the  fee  of  the  mere  naked  land, 
but  relates  to  the  building,  the  title  to 
which  rests  in  tift  plaintiffs,  and  the  action 
is  to  recover  for  their  injury  to  the  posses- 
sion and  enjoyment  of  ^nch  building  under 
their  title  and  right  to  maintain  it  under 
the  lease.  This  claim  is  quite  different  and 
entirely  independent  of  ttiat  of  a  landlord 
who  merely  claims  for  an  injury  to  his  re- 
version, or  for  diminution  in  the  rental 
value  of  the  land  it;«elf.  In  the  case  at  bar 
the  original  lessee  procured  a  lease  of  the 
premises  before  tlie  erection  of  the  defend- 
ants' road,  and  erected  a  building  thereon, 
in  which  a  continuous  business  was  estab- 
lished, and  has  been  maintained  until  the 
present  time.  Subsequently  this  lease  was 
transferred  to  the  plaintiffs,  under  and  by 
virtue  of  which  Mrs.  Storms  acquired  an  ab- 
solute title  to  the  building  and  lease,  which 
contained  a  covenant  of  perpetual  renewal, 
subject  only  to  tlie  exception  or  condition 
that  the  premises,  or  some  part  thereof, 
were  required  for  public  purposes.  If  that 
event  occurred,  no  renewal  could  be  re- 
quired. But  no  such  condition  has  arisen, 
as  no  part  of  the  premises  has  ever  been  re- 
quired for  such  purposes.  Therefore  th*>  ex- 
istence of  that  condition  in  the  lease  has  no 
bearing  upon  the  question  involved  in  this 
case.  The  covenant  for  renewal  must  be 
considered  as  perpetual, — absolutely  binding 
the  city  until  some  portion  of  the  land  upon 
which  the  plaintiffs'  building  stands  shall 
be  actually  required  for  public  purposes  by 
the  city  of  New  York.  The  plaintiffs,  under 
the  transfer  of  the  original  lease  and  the 
renewals  thereof.  IiPcame  and  continue  to 
be  the  owners  of  the  building  erected  upon 
the  lot  in  question.  As  such  lessees  and 
owner.s  they  are  pntitled  to  recover  such 
damages  as  they  have  sustained  by  reason 
of  tlieir  loss  of  the  easements  of  light,  air, 
and  access  appertaining  thereto,  without  re- 
gard to  any  right  which  the  city,  as  the 
owner  of  the  fee  in  the  lot  may  possess  for 
any  injury'  to  its  reversion  in  the  land.  The 
city  never  had  any  title  to  or  interest  in 
the  building.  Tn  readjusting  the  rent  to  be 
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reserved  for  the  bare  land,  the  building  cer- 
tainly played  no  part.  ■  If  the  exiHtence  <rf 
the  deftdidanta*  railroad  reduced  the  value 
of  the  use  of  the  building,  or  tlie  value  of 
the  building  itself,  what  had  the  dty  to  do 
with  that?  Absolutely  nothing.  All  the 
city  had  to  deal  with  was  the  adjustment 
of  the  rent  for  the  mere  naked  lot,  and  it 
had  no  interest  whatever  in  the  questicm  of 
the  reduction  in  value  of,  or  injury  to, 
the  building  owned  by  the  plaintiffs.  Un- 
der such  drcumatanoea,  how  can  it  be  prop- 
erly said  or  presumed  that  the  dty  reduced 
the  rental  of  its  property  by  an  amount 
equal  to  the  depreciation  of  the  plaintiffs* 
building  or  its  use,  to  whicb  the  city  had 
no  title,  and  in  which  it  had  no  interest?  It 
may  be — as  to  which  we  have  no  informa- 
tion— that  the  rent  of  the  bare  lot  was  af- 
fected by  the  defendants'  road,  and  that 
that  fact  may  have  been  considered  in  re- 
adjusting the  rent.  But  if  so,  how  does  it 
bear  upon  the  independent  rights  of  the 
plaintiffs  as  the  owners  of  the  building? 
The  city  could  not,  and  did  not  attempt  to, 
rent  the  building  to  the  plaintiffs;  nor  could 
it  affect  their  rights  to  recover  for  the  in- 
jury they  sustained  as  owners  with  the  right 
to  maintain  it  at  that  place.  It  seems  per- 
fectly clear  that  the  question  of  the  read- 
justment of  the  rent  to  be  paid  by  the  plain- 
tiffs for  the  use  of  the  bare  land  has  prac- 
tically no  bearing  upon  or  connection  with 
their  right  to  maintain  an  action  for  the  in- 
jury they  have  sustained  to  the  use  of  the 
building,  to  which  they  have  an  absolute 
title,  and  which  they  have  the  right  to  main- 
tain where  it  is  located.  This  case  seems 
to  fall  clearly  within  the  general  principles 
enunciated  by  Judge  Gray  in  the  last  Ker- 
tiochan  Case.  There  is  no  claim  or  pre- 
tense that  the  plaintiffs  are  entitled  to  re- 
cover for  the  injury  to  the  owners'  reversion. 
But  the  recovery  was  based  upon  the  dimi- 
nution of  the  enjoyment  by  the  lessees  of 
a  building  owned  by  them,  in  which  the  city 
had  no  interest,  and  as  to  which  they  were 
deprived  of  the  easements  to  which  they 
were  entitled,  and  which  were  transferred 
to  them  by  mesne  conveyances  from  the 
original  lessee,  to  whose  rights  they  suc- 
ceeded. These  considerations  lead  to  the 
conclusion  that  tke  judgment  appealed  from 
icas  Hght,  and  that  it  should  he  affirmed. 

Several  other  questions  were  raised  upon 
the  argument,  but  there  are  none  which 
Reem  tn  require  any  special  consideration. 
Hence  I  recommend  an  affirmance  of  the 
Judgment  with  costs. 

Halsht*  OvUent  and  Wenuv.  JJ.,  oon- 
cur. 

Ota7,  J.,  dissenting: 

The  lease  was  made  by  the  citx^^-flew 
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YoriE  for  twenly-one  years  from  May  1, 
1S72,  to  FranciR  A.  L^gett,  and  by  mesne 
aflBignmoitB,  in  1882,  these  plaintiffs  be- 
came the  assignees  thereof,  and  owners  of 
the  building  thereon.  At  that  time  the 
elevated  railroad  had  been  cMutnieted  in 
tiie  streetj  with  the  express  consent  of  the 
«ity  of  New  York,  and  it  had  been  in  opera- 
tion for  some  two  years  previously.  At 
the  expiration  of  the  leasehold  term  of 
twenty-(me  years,  in  ISOS.  the  lease  of  tiie 
premises,  under  a  covenant  in  the  lease,  was 
renewed  by  the  dty  to  the  plaintiffs.  There- 
after, in  1897,  this  action  was  commenced, 
In  which  plaintiffs  prayed  judgnwnt  fbr  an 
injunction  against  the  defendants  and  for 
damages.  The  plaintiffs  were  successful, 
and  their  judgment  was  affirmed  by  the  ap- 
pellate division  hy  a  divided  court;  the  ma- 
jority of  the  learned  justices  h<dding  that 
the  doctrine  of  Kearney  v.  Metropolitan 
Blev.  R.  Co.  129  N.  Y.  70,  29  N.  B.  70,  sup- 
ported the  plaintiffs'  rigbt  of  action.  The 
dissenting  justices  held  thai  the  vase  came 
within  the  doctrine  of  ^e  opinion  in  K»^- 
MoKan  T.  Manhattan  R.  Co.  161  N,  Y.  339, 
SB  N.  E.  000. 

I  agree  in  the  latter  view,  and  I  think 
that 'this  judgment  should  be  re^^rsed.  In 
the  Kearney  Case,  relied  upon  in  the  pre- 
vailing opinion  below,  the  lease  had  been 
made  in  1863,  and  Kearney  become  the  as- 
flignee  of  the  lease,  and  the  owner  of  a  build- 
ing theretofore  erected  upon  the'  leased  prop- 
erty, in  1866,  which  was  prior  to  the  cm- 
struction  of  the  elevated  rulway.  The  re- 
newal of  that  lease,  at  a  rental  fixed  upon 
an  appraisement,  in  1884,  was  held  not  to 
affect  Kearney's  right  to  recover  damsges. 
He  had  been  the  absolute  owner  of  the  build- 
ing since  1866,  and  we  could  perceive  no 
reason  why  he  was  not  entitled  to  receive 
suoh  sum  aa  represented  its  diminished  rent- 
al value  in  consequence  of  the  construction 
of  the  defendant's  railroad.  A  distinction 
between  that  case  and  that  of  Witmark  v. 
Tiew  York  Elev.  R.  Co.  149  N.  Y.  393,  44 
N.  E.  78,  and  this,  is  apparent,  in  that  these 
plaintiffs  took  an  assignment  of  the  lease, 
and  became  the  owners  of  the  building,  aft- 
er the  railroad  had  been  conntructed,  and 
under  a  lease  which  recognized  the  possible 
devotion  of  some  part  of  the  property  to 
public  purposes.  It  seems  to  me  that  when 
the  plaintiffs  thus  acquired  the  property, 
in  the  existing  situation  of  an  elevated  rail- 
road in  operatiwi  in  the  street,  and  with 
that  situation  legitimately  created  by  the 
■city,  as  the  owner  of  the  fee,  they  were  in 
no  position  to  assert  that  they  were  dam- 
aged. The  effect  of  the  city'd  consent  to 
the  erection  of  an  elevated  railway  was  to 
grant  to  the  defendants  its  interests  in  the 
«treet,  whether  as  owner  of  the  fee  of  the 
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street,  or  as  owner  of  the  abutting  prop- 
erbf.  It  was  so  held  in  Herzog  v.  New  York 
Elev.  S.  Co.  70  Hun,  480,  27  N.  Y.  Supp. 
1034,  and  the  decision  of  tha  appellate  divi- 
sion was  affirmed  liere  on  the  opinicm  below. 
151  K.  Y.  665,  46  N.  E.  1148.  The  phiin- 
tiffs  acquired  their  property  with  at  least 
constructive  notice  oi  the  fact  that  the 
street  easements  had  bem  lawfully  granted 
to  the  defendants,  and  when  the  renewal 
lease  was  made,  in  1893,  the  lessees  knew 
that  the  property  was  shorn  thereof.  White 
V.  Manhattan  R.  Oo.  139  N.  Y.  19,  34  N.  E. 
887.  It  is  to  be  presumed  that  th^  {Kud 
for  leasehold  and  building  at  a  value  as  af- 
fected by  the  situation. 

The  principle  of  the  decision  in  the  Ker- 
nodAan  Case,  101  X.  Y.  339,  66  N.  E.  906, 
applies,  and  the  presumption  obtains  that 
when  the  rent,  upon  the  renewal  of  the 
lease,  was  fixed  by  agreonent  between  the 
plaintiffs  and  the  city  authorities,  its 
amount  waa  fixed  with  reference  to  the 
changAl  situation  in  the  street.  Hence  the 
plaintiffs  did  not  suffer  damage  in  that  le- 
spect.  In  that  ease  the  lease  provided  for 
periodical  readjustments  of  rent  during  the 
running  of  the  term,  and  it  was  held  that 
the  arbitrators,  in  determining  the  rental, 
would  naturally  be  presumed  to  have  ap- 
praised the  value  of  the  land  as  it  stood; 
having  iu  consideration  all  the  facts  re- 
lating to  its  situation,  and  to  the  facili- 
ties for  its  enjoyment  with  an  elevated 
railroad  in  the  street  in  front  of  it,  as  a 
permanent  structure.  The  prior  case  of 
Kemochan  v.  Keio  York  Elev.  B.  Co.  128 
H.  Y.  559,  29  N.  E.  6S,  had  decided  that, 
when  a  party  has  leased  after  the  construc- 
tion of  the  elevated  railroad,  the  presump- 
tion is  that  the  rent  reserved  in  the  lease 
was  governed  by  the  actual  situation  of 
the  property. 

If  the  burden  of  the  elevated  railroad  had 
been  greatly  increased,  that  might  support 
tlie  action  to  recover,  pro  tanto,  for  the 
damages  to  the  abutting  property;  but  I 
have  been  convinced  that  the  plaintiffs 
should  not  be  allowed  to  maintain  their  ac- 
tion to  the  broad  extent  of  their  demand  for 
relief.  I  do  not  think,  "under  the  circiun- 
staooes  of  this  case,  and  in  the  absence  of 
any  appropriate  language,  that  we  can  or 
•should,  in  fairness  or  justly,  hold  that  these 
plaintiffs  took  over,  upon  the  assignment  of 
the  lease,  some  claim  of  their  assignor 
figainst  the  defendants.  We  should  hold 
that  they  paid  for  the  leasehold  property  a 
price  wliich  was  governed  by  the  actual 
value,  as  nlTected  by  existing  and  legitimate 
conditions. 

Parker,  Ch.  J.,  and  O'Brien,  J.,  con- 
cur with  Ormjr,  J.  / 
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V. 

JOHN  HANC!OCK  MUTUAL  LIFE  INSUR- 
ANCE COMPANY  et  oi. 

<  Ind  ) 

It  A  conveyanee  by  m  married  trom$m 
of  an  estate  heltl  by  lier  br  enttretle* 
Twlth  ber  htiMband  to  a  trustee  tor  the 
parpOBe  of  barlB?  It  convejed  to  the  husbud 
to  enable  blm  to  mortgage  It  to  secure  a  loan 
for  hia  own  benefit  t«  Told  under  a  itatate  pro> 
blUtlng  her  from  entering  into  a  contract  of 
SDretyihtp. 

X.  Oae  liHWlBs  moaey  oa  aeevrlir  of  a 
aaortsace  avoii  vrovevty  keUI  bjr  a 


Nora. — FaHd«tf  of  enowa&nmoa  bp  Atwbmid  oad 
wl/'e  of  prvperti/  held  by  Me  enHreftec  to 
tecHre  (Ae  tadlvWuaf  debt  fike  Aim- 
band. 

I.  /»  freiwral^  682.  , 
II.  ffttoppel  of  «H/e  to  deny  validUg  of  trana- 
ttcUon,  636. 

III.  Bight  of  third  parties  to  aet  mp  iefenee  of 

toife'e  mtretyehip,  6^7. 

IV.  CondwHon,  688. 

I.  In  general. 

At  common  lew  a  mortgage  executed  Jointly 
by  boBband  and  wife,  with  the  smtex  formali* 
tlea,  on  eatlretr  property,  to  secure  the  debt  of 
the  hiuhand,  la  ralld.  No  decUloa  directly  de- 
ciding tbla  taai  been  fonnd,  but  It  aeema  to  be 
the  aeceuary  impllcaticm  from  the  decisions  as 
to  a  wife's  right,  at  common  law,  to  encumber 
her  separate  estate  for  ber  husband's  debt,  and 
the  way  In  which  the  qaeatlon  of  the  encum- 
brance of  entirety  property  In  hla  intereat  i* 
trotted  In  sucb  declBlons  as  have  been  found  on 
the  subject;  all  of  which,  however,  have  been 
rendered  since  the  passage  of  the  various  mar- 
ried women's  atatutes. 

In  most  of  the  states  the  validity  of  anch  a 
mortgage  now  depends  on  the  extent  of  the 
power  to  deal  witb  her  property,  conferred  on 
the  wife  by  the  married  women's  acts.  The 
quMtlon  has  rarely  arisen,  except  In  Indiana 
wbere  there  are  numerous  declaloos  construing 
the  various  statotes  at  that  state,  all,  however, 
being  entirely  harmonious. 

Under  the  Indiana  act  of  March  25,  1870,  pro- 
hibiting a  married  woman  from  encumbering  her 
separate  property  as  security  for  the  liability  of 
.her  hasband,  or  any  other  person,  when  acquired 
by  descent,  devise,  or  gift.  It  was  held.  In  Noland 
T.  State,  115  Ind.  52D.  18  N.  BL  28,  in  a  suit 
to  foreclose  a  mortgage  executed  husband  and 
wife  wblle  tbat  act  was  In  force,  that  an  answer 
by  the  wife  that  she  was  a  married  woman  at 
the  time  the  agreement  was  executed,  and  that 
the  property  was  held  hy  h«-  and  h^  hasband 
by  the  entireties,  and  tbe  debt  secured  was  tlut 
of  ber  hu3l>and.  was  Insufflclent  since  It  did  not 
appear  from  the  averments  that  the  wife  ac- 
quired the  property  by  gift,  descent,  or  devise, 
which  It  was  necessary  to  show  in  order  to 
render  tbe  mortgage  Invalid.  The  court  said 
tjiat,  prior  to  the  taking  effect  of  this  act,  mar- 
ried women  had  the  power,  under  tbe  prorlsions 
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man  and  wife  by  eatlretlea  until  •  Um 
days  before  application  was  made  tor.^ 
loan,  and  then  conveyed  by  her  to  him  through 
a  trustee  for  a  nominal  consideration,  without 
any  Inquiry  aa  to  the  cause  of  transfer,  Is 
charged  with  notice,  where  Inquiry  would 
have  disclosed  that  tbe  conveyance  was  mada 
to  evade  the  statute  forbidding  the  woman  to 
enter  Into  a  contract  of  anretyshlp. 

8.  Notice  to  a  person,  aetnal  or  eon- 
stmctlvVr  1>  *  partienlar  transaetion« 
of  a  fact  which  exempta  another  from  lia- 
bility !n  that  transaction,  Is  notice  in  all 
sulweqaent  transactiona  of  the  aame  character 
between  the  same  parties  in  relatlw  to  the 
same  aubjeet-matter. 

4.  ConstmetlTO  nottee  tnm  ike  reeerda 
m  Ibe  ebaln  of  title,   tliat  a  mortgaioc 


of  an  act  apiffoved  May  31,  1862,  |  9,  to  en- 
cumber their  real  property  by  deed  is 
which  tbelr  husbands  should  Join  without  Uml^ 
and  that  the  only  iH-ohlbition  of  the  act  of  1878 
was  when  tbe  property  was  acquired  by  descent, 
devise,  or  gift ;  aud  it  was,  therefore,  necessary. 
In  order  to  make  the  anawer  good,  that  It  should 
appear  tbat  the  reai  estate  In  queatioo  was  ae- 
qnired  in  such  a  manner  as  to  bring  the  mort- 
gage within  the  prohibition  of  tbe  statute. 

L'nder  the  later  act  of  1881,  which  expressly 
prohibits  a  contract  of  anretyabip  bj  a  mhrried 
woman,  it  is  uniformly  held  that  sucb  a  mort- 
gage is  invalid,  though  It  has  been  held  that  it 
muat  affirmatively  appear  that  the  debt  was  not 
for  the  Joint  benefit  of  husband  and  wife,  la 
order  to  bring  the  mortgage  within  the  prohibi- 
tion of  the  statute. 

The  llrst  case  under  this  statute  la  that  ot 
Dodge  T.  Kinsy,  101  bid.  102.  In  which  it  U 
held  that  a  mortgage  Iiy  buaiMud  and  wife  on 
land  held  by  entireties,  to  secure  the  payment 
of  a  debt  ot  tbe  husband.  Is  void,  both  as  to  tbe 
wife  and  lier  husband,  as  a  contract  of  snrety- 
sblp,  into  which  the  wife  Is  ftwbldden  l>y  the 
statute  to  enter. 

This  case  is  cited  In  l^omburg  t.  Wiggins, 
135  Ind.  178,  182,  22  L.  R.  A.  42.  41  Am.  Bt. 
Rep.  422,  84  N.  E.  880,  to  the  statement  that  a 
mortgage  executed  by  both  husband  and  wife  on 
property  held  by  tbe  entireties  to  secure  tbe 
debt  of  tbe  busltand  Is  void.  Bnt  this  was  a 
dictum,  as  ibe  point  was  not  raised  in  that  case. 

Another  dictuM  to  the  same  effect  Is  found  In 
Dyer  v.  Eldrldge.  1R6  Ind.  654,  662.  3S  N.  B. 
522,  which  cites  Crooks  v.  Kennett.  Ill  Ind. 
347,  12  N.  B.  715.  infra,  and  McCormIck  Har- 
vesUng  Much.  Co.  v.  Scovell,  111  Ind.  561,  18 
N.  B.  G8,  infra,  as  nuthorlty  for  tbe  statement. 

In  Coata  t.  Gordon,  144  Ind.  10,  41  N.  B. 
1044,  it  Is  said  tbat  a  mortgage  by  husband  and 
wife  of  entirety  property  to  secure  the  Individual 
debt  of  the  husband  has  time  and  again  been 
held  void  as  to  the  wife. 

And  in  Trimble  v.  State.  145  Ind.  154,  67  Am. 
St.  Rep.  163,  44  N.  K.  260,  it  is  said  to  be  aettled 
law  In  Indiana  fbat  a  mortgage  executed  by 
husband  and  wife  upon  lands  held  by  ttaem  by 
the  entireties  to  secure  the  debt  of  the  husband 
or  others  Is  void  aa  to  both,  though  this  rule 
Is  subject  to  the  principle  of  estoppel  in  pate  aa 
agalnut  the  wife. 

Bo,  also.  In  Crooks  v.  Kennett,  111  Ind.  84T. 
13  N.  B.  Tin.  It  is  held  to  be  thft^ttled  taw  of 
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WMM  married  at  a  certain  date,  does  not  charge 
the  mortgagee  with  notice  that  be  1*  married 
at  the  time  of  executing  the  mortgage  four 
yctra  latn. 

trebmary  8.  1904.) 

APPEAL  by  defendants  from  a  Judgment 
oi  the  Appellate  Court  effirming  a 
jodgment  of  the  Circuit  Court  for  Marion 
County  in  favor  of  plaintiff  and  cross  com- 
plainant in  an  actitm  Inrougbt  to  reoover  the 
amount  alleged  to  be  due  on  a  prwniasory 
note,  and  to  f  weeloee  m  mortgage  whieb  had 
been  given  as  Becnrity  therefor.  Reverted 
«  aguintt  platntiff  and  i^firmed  in  favor  of 
orosa  am^amant. 
The  facta  are  stated  in  tiie  oj^nlon. 


the  state  that  each  a  mortgage  Js  InTalld  both 
as  to  the  boiband  and  wife. 

And  the  Invalidity  of  a  mortgage  bj  hnsband 
and  wife  of  property  held  entireties  to  secure 
the  IndlTidnal  debt  of  the  haeband  Is  aleo  recog- 
nized tn  MoLead  v.  ^tna  L.  Ina.  Co.  107  Ind. 
894,  8  N.  E.  280.  In  thU  case,  howCTer,  It  did 
□ot  appear  that  the  wife  acted  onlj'  as  sorety 
for  her  hnaband.  the  mortgage  bavlng  been  exe- 
cuted to  oecore  the  joint  notes  of  the  husband 
and  wife,  and  there  being  nothing  to  show  the 
consideration  of  the  notes. 

Likewise,  in  Bartholomew  v.  Plereon,  112  Ind. 
480,  14  N.  B.  249,  It  Is  held  that  a  mortgage 
•xecnted  by  a.  husband  and  wife  on  property 
held  by  them  aa  tenants  by  entireties,  to  secure 
a  promissory  note  signed  by  both  the  husband 
and  wife,  is  void  as  to  ttae  wife,  where  she  exe- 
cuted them  m««Iy  as  a  surety  for  her  huHband. 
But  it  was  held  that  where.  In  a  suit  to  fore- 
close the  mortgage,  the  wife  by  cross  complaint 
alleged  that  ahe  executed  the  mortgage  as  sorety 
for  her  hnsbud  and  fbr  no  other  pmpoee,  the 
burden  was  on  her  to  prove  that  the  note  and 
mortgage  were  ueented  by  her  merely  as  a 
anrety. 

And  a  wife  who  Joins  with  her  husband  In 
signing  a  promlnsory  note  given  for  the  Indl- 
vldnal  debt  of  the  husband,  and  In  executing 
a  mortgage  to  secure  the  same  on  property  held 
by  them  by  entlretiefi,  is  also  held  in  WIIbob  v. 
Logae.  181  lud.  Idl.  31  Am.  8t  Rep.  426,  SO  N. 
B.  1079,  to  be  a  mere  surety,  and  the  mortgage 
to  he,  therefore,  void. 

So,  In  Btate  e»  rel.  Crooks  v.  Kennett,  114 
Ind.  160,  16  N.  E.  173,  It  la  held  that  a  mort- 
gage by  husband  and  wife  on  pn^>erty  owned 
by  them  as  ten  ants  by  entireties,  to  secure  a 
debt  of  tbe  husband,  was  a  contract  of  surety- 
ship as  to  tbe  wife,  into  which  she  was  ex- 
pressly prohibited  by  statute  from  entering,  and 
therefore  void. 

And  a  mortgage  by  husband  and  wife  on  prop- 
erty held  hy  entireties,  to  a  building  association 
of  which  the  hasbaad  was  a  member,  and  to 
whom  the  association  had  advanced  a  sum  to  be 
used  In  the  erection  of  a  bouse  on  tbe  property, 
made  upon  condition  that  It  should  be  void  If 
the  husband  paid  to  the  association  a  certain 
mm  per  week  for  dues,  interests,  premiums, 
etc..  until  the  dues  paid  shall  amount  to  the 
sum  advanced,  n-as  construed,  in  Harrison  Bide, 
ft  Deposit  Co.  V.  Lackey,  140  Ind.  10,  48  N.  E. 
254,  as  being  executed,  not  to  secure  tbe  repay- 
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M«$an.  Lawla  O.  Walker  and  HarA- 
laCt  Hway*  Jk  WUtal^  for  a^eUante: 

All  oontraots  of  a  married  mmiMn,  the 
oonsideraiion  of  whidi  mores  to  anotlwr, 
and  whleh  does  not  go  to  benefit  her  or  her 
estate^  are  oontraeta  ai  snre^vhip,  and 
against  all  sudi  eontraets  the  statute  iiiter- 
posee  its  prohiUUon  by  defMivii^  her  ai 
tiie  power  to  make  tbem.  Rsoeipt  of  oui- 
sideratitm  determines  the  question  of  princi- 
pal and  surety  on  oontiaets. 

Cupp  V.  CamfbeU,  103  Ind.  220,  2  N.  E. 
56S;  Boidonkoff  t.  Brateee,  28  Ind.  App.  646^ 
61  N.  E.  iW4,  6S  N.  E.  S77;  Vonh  T.  NuM- 
baum,  181  Ind.  207, 16  L.  S.  A.  46,  31  N.  E. 
70;  BowUa  t.  Trapp,  130  Ind.  S5,  38  N.  £. 
406;  i^esoften  v.  &u]f,  149  Ind.  17.  48  N.  E. 
344;  Boyd  v.  Sadabaugh,  160  Ind.  894,  60 


ment  of  the  money  advanced,  but  to  secure  the 
paymMit  of  the  husband's  weekly  dues,  fines, 
premiums,  etc.,  and,  therefore,  to  he  void  as  to 
the  wife  OS  a  contract  at  suretyship  by  her,  la 
violation  of  Ind.  Rev.  Stat.  1881,  I  5119. 

Again,  In  Wolf  v.  Zimmerman,  127  Ind.  486, 
28  N.  E.  173,  where  a  husband  and  wife  executed 
a  mortgage  upon  two  parcels  of  land,  one  of 
which  was  owned  by  them  Jointly  and  the  other 
by  tbe  husband  In  severalty,  to  Indemnify  the 
mortgagees  againat  loss  upon  their  undertaking 
aa  sureties  for  the  husband  in  a  note  given  by 
blm.  It  was  held  that  tbe  wife  occupied  the  posl- 
tlm  of  a  surety,  and  the  mortgage  was,  there- 
fore, not  binding  aa  to  her.  Tbe  court  said  that 
tbe  fact  that  tbe  husband  and  wife  were  tenants 
by  entireties  of  one  of  tbe  parcels  of  land  did 
not  add  strengUi  to  the  mortgagee's  cose,  because 
land  BO  held  cannot  be  mortgaged  to  secure  the 
obligation  of  the  husband. 

And  even  when  the  mortgage  was  made  to  se- 
cure ttae  payment  of  notes  given  Cbr  tbe  pur- 
chase money  trf  the  entirety  propertr.  It  was 
held.  In  Stewart  v.  Babbs,  120  Ind.  568,  22  N. 
B.  770,  to  be  void  as  to  the  wife  as  a  contract  of 
suretyship  in  violation  of  a  statote.  where  the 
notes  were  signed  by  the  hnsband  alone.  Tbe 
courts  said  that,  tbe  notes  having  been  signed 
by  tbe  husband  alone,  the  concloslon  necessarily 
followed  that  the  debt  was  his,  and  not  the 
wife's ;  and  added  that  what  the  result  would 
have  been  had  she  Joined  in  the  notes  was  a 
question  nut  before  the  court.  In  this  case,  bow- 
ever,  tbe  mortgaged  property  bad  been  or^nally 
owned  Jointly  by  the  wife,  Mrs.  Stewart,  and 
her  steter,  encumbered  by  a  life  esUte  which 
their  mother  held.  Mrs.  Stewart  and  her  sister 
agreed  that  they  would  buy  up  the  mother's 
life  interest,  snd  that  the  sister  should  convey 
ber  Interest  to  Mrs.  Stewart.  Therefore,  the 
sister,  her  hnsband,  and  her  mother  Joined  In 
a  conveyanM  of  ttas  mortgaged  pn^r^  to  Hre. 
Stewart  and  her  husband,  the  conveyance  being 
made  to  tbem  Jointly  at  the  wife's  direction; 
and  the  notes  tn  suit  were  executed  in  consid- 
eration therefor.  The  court  points  out  that  It 
was  for  the  sister's  Interest  that  the  notes  were 
executed,  and  that  the  wife's  separate  estate  was 
not  Increased  or  benefited  by  tbe  transaction. 

This  esse  Is  distinguished  in  McCoy  v.  Bams, 
136  Ind.  378,  86  N.  B.  134.  in  which  It  was  held 
that  where  a  hnsband  and  wife  purchased  real 
estate  as  tenants  the  entireties,  and  obtained 
from  a  third  person  a  loan  to  pvMh*  purehaae 
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N.  E.  301;  Potter  t.  Sheets,  6  Ind.  App.  &06. 
32  N.  IL  811;  Andrj/aiak  v.  Satkoehi,  169 
Ind.  428,  63  N.  £.  8S4,  66  N.  E.  286. 

If  a  huBbond  and  wife  execute  a  mortgage 
on  lands  held  hy  them  aa  traants  by  en- 
tireties, and  the  mortgage  is  ffvea.  to  aeenre 
the  debt  of  the  wife,  or  is  for  the  benefit  of 
the  common  proper^,  the  mortgage  will  be 
valid  an  to  both  the  mortgagors,  bnt,  when 
such  a  mortgage  is  given,  either  directly  or 
indirectly,  to  secure  other  debts,  it  is  in- 
valid as  to  both  of  the  parties. 

McLead  V.  ^tna  L.  In».  Co.  107  Ind.  394, 
S  E.  230;  Vavskner  t.  Soottiah-Amwiaan 
Mortg.  Oo.  107  Ind.  655,  8  N.  E.  680; 
Crooks  T.  Kennett,  111  Ind.  347,  12  N.  E. 
715;  McCormick  Harvesting  Siaeh.  Co.  v. 
Scovell,  111  Ind.  661,  13  N.  E.  68;  State  ex 


pric«,  the  bUBband  givioK  hia  note  tberefor.  and 
both  parties  nnlting  In  a  mt^gage  on  tbe  prop- 
erty to  secure  the  note,  tbe  wife  was  a  principal, 
and  not  a  surety  Cor  her  busband.  It  was  said 
to  be  well  settled  by  the  adjudicated  esses  In 
the  state  that  the  question  whether  a  married 
woman  is  a  surety  is  not  to  be  determined  by 
the  form  of  the  contract,  nor  from  the  basis 
from  which  tbe  contract  was  had,  but  from  tbe 
Inquiry,  Was  the  wife  to  receive  In  person  or  In 
beueflt  to  the  estate  the  consideration  upon 
wblcb  tbe  contract  rests?  and  that,  to  the  extent 
to  which  Bbe  receives  the  benefit,  stae  Is  not  a 
surety,  but  a  principal.  And  the  court  calls  at- 
tention to  the  fact  that  In  the  Stewart  Case 
the  mortgage  covered,  not  only  the  land  con- 
veyed to  the  busband  and  wife,  bnt  also  an 
equal  quantity  owunl  by  the  wife  Id  her  own 
right  long  prior  to  tbe  execution  of  the  mort- 
gage, and  states  that  this  was  quite  different 
from  tbe  present  case,  where  no  land  owned  by 
the  wife  was  Involved,  and  she  was  seeking  to 
hold  lands  conveyed  to  her  and  her  husband  as 
against  those  who  paid  the  whole  purchase 
price. 

So,  In  Security  Co.  v.  Arbuckle,  119  Ind.  60. 
21  N.  B.  469,  it  was  beld  that  wbere  a  hnsband 
and  wife  Join  In  a  mortgage  on  real  estate 
owned  by  entireties  to  secure  the  aniarent  obli- 
gation of  both.  It  must  afflrmatively  appear  that 
tbe  debt  was  not  for  their  joint  benefit  In  order 
to  bring  tbe  mortgage  within  the  prohibition 
of  Ind.  Rev.  Stat.  1S81,  |  S119,  which  declares 
void  any  contract  of  suretyship  entered  Into 
by  u  married  woman.  The  Invalidity  of  a  mort- 
gage if  tbe  consideration  therefw  Inured  solely 
to  the  benefit  of  the  husband  Is  admitted,  but  it 
was  beid  that  the  fact  that  tbe  money  received 
was  used  mainly  to  pay  off  debts  which  tbe 
husband  recognized  as  bis  Individual  debts  was 
not  sufficient  to  show  that  no  part  of  tbe  con- 
sideration Inured  to  the  benefit  of  the  wife  or 
her  estste. 

And  an  absolute  deed  of  trust  by  a  husband 
and  wife  on  land  bold  by  the  entireties,  given 
for  the  purpose  of  paying  tbe  husband's  debts, 
was  beld.  In  Rogers  v.  Shewmaker,  27  Ind.  App. 
631,  87  Am.  St.  Kep.  274,  60  N.  E.  462,  not  to 
constitute  a  contract  of  suretyship  by  the  wife 
in  violation  of  law.  The  Invalidity  of  a  mort- 
gage executed  on  entirety  property  by  husband 
and  wife  to  secure  tbe  debts  of  tbe  former  Is 
recognized,  but  a  distinction  Is  made  between  a 
deed  of  trust  and  a  mortgage,  though  It  Is  also 
G6  L.  R.  A. 


rel.  Orooke  v.  Keimett,  114  Ind.  160,  10  N. 
fi.  173;  Wilson  v.  LogM,  131  Ind.  191, 
31  Am.  St  Kep.  426,  30  N.  E.  1070;  flarrv 
son  Bldg,  &  Deposit  Co.  v.  iMckejf,  140  Ind. 
10,  48  X.  £.  264;  Chreeak  v.  Btbherd,  149 
Ind.  354,  48  K.  E.  361. 

What  cannot  be  done  directly  cannot  be 
dene  indirectly. 

MoCormiek  Harvesting  Maoh.  Oo.  v.  fifoo- 
t^ll.  111  Ind.  661,  13  N.  E.  58;  Orzeak  v. 
Hibberd,  149  Ind.  354,  48  N.  E.  861 ;  Oov- 
emmmt  Bldg.  A  Loan  Inst.  Vo.  8  v.  i>mMy, 
154  Ind.  201,  56  N.  E.  757;  AJneht  t.  Seorl*, 
154  Tud.  61(4,  67  N.  E.  246. 

A  mortgage  executed  by  busband  and  wife 
on  lands  formerly  held  them  as  tenanta 
by  entireties,  but  which  had  been  conveyed 
to  a  third  perstni  without  oonsideratirai, 

held  that,  even  If  the  Instrument  were  held  to 
be  In  the  nature  of  a  mortgage.  Its  purpose  hav- 
ing been  carried  out  .and  the  trust  executed,  the 
attempt,  after  years  of  acqnlescence,  to  have  the 
pri^rty  restored  lo  the  former  owners  was 
made  too  late.  It  was  claimed  that  the  pur- 
chasers oC  tbe  property  took  with  notice  of  the 
trust  that  tbe  lands  were  to  be  sold  to  pay  the 
debts  of  the  husband,  but  tbe  court  said  that, 
tbe  trust  having  been  faltbfally  discharged.  Its 
object  was  accomplished  and  Its  execution  bind- 
ing; that  the  right  of  a  wife  to  alienate 
lands  by  Joining  In  the  grant  of  her  hnsband  Is 
absolute,  and,  as  the  proceeds  are  her  separate 
property,  she  may  aj^ly  them  to  tbe  payment  of 
her  husband's  debts,  or  any  other  use,  and  that 
It  follows  tbat,  her  husband  Joining  In  tbe  con* 
veyaace,  she  may  convey  tbe  estate  held  with 
blm  by  tbe  entireties,  and  wltb  bis  consent  make 
a  like  disposition  of  the  proceeds. 

So,  In  Thalls  v.  Smitb,  139  Ind.  496,  39  N.  B. 
IM,  It  Is  held  that  a  mortgage  by  husband  and 
wife  on  land  held  by  the  entireties  to  secure  the 
Individual  debt  of  the  husband,  the  mortgag«« 
being  ignorant  of  the  wife's  interest  In  tbe 
property,  becomes  a  binding  Hen  on  tbe  land 
when  It  Is  subsequently  conveyed  to  tbe  bus- 
band  alone,  and  that  It  could  not  be  devested  by 
a  reconveyance  to  buslMnd  and  wife  as  tenants 
by  the  entireties. 

And  a  hnsband  having  made  an  exchange  of 
lands  with  another,  and  caused  the  conveyance 
of  the  land  which  he  received  to  be  made  to 
bis  wife  Jointly  with  him  without  consideration, 
and  at  the  same  time.  In  order  to  raise  money  to 
pay  off  an  encumbrance  on  tbe  land  which  he 
gave  In  exchange,  and  to  pay  tbe  agreed  differ- 
ence between  tbe  two  pieces  of  property,  having 
borrowed  money  tbe  Joint  note  of  bis  wife 
and  himself,  which  was  secared  by  an  absolute 
deed  to  tbe  l^der  of  a  portion  of  the  land  re- 
ceived, executed  by  both  husband  and  wife,  the 
lender  giving  a  bond  to  recoOvey  to  the  husband 
upon  psyment  of  the  note. — It  is  beld,  In  Wal- 
drop  V.  Veal,  89  Oa.  306,  15  S.  B.  310,  tbat  the 
facts  did  not  make  a  case  of  saretyship  of  the 
wife  for  tbe  husband's  debt,  bnt  only  of  borrow- 
ing for  tbe  beneUt  of  both. 

In  a  Mlt^lgan  case — ^Pe<vle's  Bldg.  A  L.  Aaso. 
V.  Billing.  104  Mich.  186,  62  N.  W.  878— U  It 
held,  without  reference  to  any  statute,  that  a 
mortgage  executed  by  husband  and  wife  on  prop- 
erty beld  by  entireties,  to  secure  a  loan  of 
money  made  to  the  hnsband,  Is  valid.  ISie  eourt 
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and  reconveyed  to  the  husband,  to  secure  the 
individual  debt  of  the  husband,  is  voidable, 
not  only  as  to  the  wife,  but  as  to  the  hus- 
band as  well. 

Government  Bldg.  d  Loan  Inst.  No.  Z  v. 
Denny,  154  Ind.  266,  55  N.  E.  757;  Abicht 
V.  liearls,  154- Ind.  594,  57  N.  E.  246. 

To  authoriioe  a  conclusion  that  a  married 
woman  is  estopped  from  defending  against 
mortgages  given,  as  were  the  ones  in  the 
case  at  bar,  it  must  afBrmatively  appear 
from  the  findings :  ( 1 )  That  there  was  a 
misrepresentation  or  concealment  of  ma- 
terial facts;  (2)  that  the  misrepresentation 
was  made  with  the  knowledge  of  the  facts; 
(3) that  the  party  to  whom  it  was  made 
was  ignorant  of  the  truth  of  the  matter; 
<4)  that  it  was  made  with  the  iiitentitKi 

dIamlBses  tbe  question  with  a  brief  paragraph, 
stating  that,  If  the  wife  had  execated  the  mort- 
gage bprself  merely  as  a  surety  for  her  husbaad. 
It  would  have  been  void,  for  the  reason  that  she 
-could  not  pass  tbe  title  to  lands  of  wblcb  she 
was  a  tenant  1^  tbe  entirety  by  her  separate 
-deed,  but  tbat  there  was  no  sncb  dilllcalty  In 
this  case,  since  tbe  husband  and  wife  both 
Joined,  which  was  Lhe  only  method  by  which 
such  an  estate  could  be  alienated.  Tbe  decision 
might  have  been  based  on  statnte,  however,  since 
the  Mlcblfcan  married  women's  act  of  1855  pro- 
vides that  the  property  of  a  married  woman 
may  be  transferred,  mortgaged,  conveyed,  de- 
vised, or  bequeathed  by  her  In  the  same  manner 
and  with  like  effect  as  If  she  were  unmarried, 
and  It  bas  been  held  tbat  onder  this  statute  she 
may  mortgage  her  property  for  the  payment  or 
security  of  the  debt  at  ber  bnsband  or  anotber, 
as  such  a  transaction  relates  to  her  separate  es- 
tate, though  she  could  not  bind  herself  by  a 
mere  contract  oC  suretyship.  And  most  of  the 
{leclslona  ander  statutes  apply  to  encumbrance 
of  entirety  property  the  same  rule  as  tbat  which 
xorems  eneambrauce  of  the  wife's  Borate  prop- 
erty. 

In  MlBslsslppl  It  baa  been  held,  however,  tbat 
a  statute  forbidding  a  wife  to  encumber  her  es- 
tate beyond  Its  lacome  for  tbe  debt  of  her  bus- 
band  bas  no  application  to  estates  by  the  en- 
tireties, and  that,  since  busband  and  wife  could 
convey  mtlrety  property  absolutely  by  Joint 
deed,  they  could  also  mortgage  It  In  the  same 
way.  Hcimff  v.  Beauchanp.  30  Miss.  531.  In 
this  case  a  mortgage  bad  been  executed  by  bus- 
baud  and  wife  on  entirety  property  to  secure  a 
note  slfcned  by  both,  glvm  to  pay  a  debt  of  the 
wife's  brother,  and  It  was  contended  tbat  the 
note  was  the  debt  of  tbe  husband,  and,  therefore, 
the  mortgage.  If  valid  at  all  as  to  tbe  wire,  (vaa 
only  binding  on  the  Income  of  her  estate.  The 
mortgage  was  held  valid,  however,  for  tbe  reason 
stated  above, — that  tbe  statute  did  not  apply 
to  entirety  property ;  but  tbe  court  does  oot  say 
whether  It  regarded  tbe  note  given  for  the 
brother's  Indebtedness  as  the  debt  of  the  hus- 
band or  the  joint  obligation  of  tbe  busband  and 
wife. 

Any  '  attempt  to  evade  tbe  statute  by 
means  of  a  temporary  conveyance  to  a  third  per- 
son or  tbe  husband  bas  always  been  held  by  tbe 
courts  to  be  of  no  effect  to  prevent  tbe  wife  from 
setting  up  the  Invalidity  of  her  act  as  one  of 
snretyshlp. 
66  L.  R.  A. 


that  the  other  party  should  act  upon  it; 
(5 1  that  the  other  party  was  induced  to  act 
upon  it  to  his  injury. 

First  Nat,  Bank  v.  Williams,  126  Ind.  423, 
26  N.  E.  75;  Franklin  Nat.  Bank  v.  White- 
head, 149  Ind.  560,  39  I>.  R.  A.  725,  63  Am. 
St.  Rep.  302,  49  N.  E.  602;  Abicht  v. 
Searls,  154  Ind.  594,  57 -N.  E.  246;  Beiden- 
koff  V.  Brazee,  28  Ind.  App.  646,  61  N.  K. 
954,  68  N.  E.  577. 

One  contracting  an  encumbrance  on  the 
property  of  a  married  woman  cannot  deal 
with  her  at  arms  length,  but  is  bound  to  in- 
quire concerning  the  consideration;  and  he 
will  be  held  to  have  acquired  a  knowledge 
of  the  facts  whic^  prudent  inquiry  would 
Iiave  disclosed. 

FieU  V.  Nohlett,  164  Ind.  362,  66  N.  E. 


Thus,  in  McCormlck  Harvesting  Macb.  Co.  v. 
Scovell.  Ill  Ind.  651,  13  N.  E.  58,  where,  to 
evade  the  statute  forbidding  a  married  woman 
from  mortgaging  her  real  estate  as  security  for 
Ibe  debt  of  another,  a  husband  and  wile  con- 
veyed lands  owned  by  them  as  tenants  by  en- 
tireties to  a  third  person  without  ctmstderatlon. 
In  order  that  It  might  be  reconveyed  to  tbe  hus- 
band alone,  and  then  executed  a  mortgage  there- 
on to  secure  an  antecedent  debt  of  the  husband, 
after  which  tbey  Joined  in  conveying  the  prop- 
erty to  another  trustee,  who  reconveyed  it  to 
them  Jointly  as  tenants  by  entireties,  it  was  held 
that  the  mortgage  was  void,  tbe  mortgagee  hav- 
ing knowledge  of  the  purpose  of  the  conveyance. 

So,  a  transaction  by  which  a  married  woman, 
to  enable  ber  husband  to  secure  bis  debt  by  a 
mortgage  upon  real  estate  held  by  them  as  ten- 
ants by  tbe  entireties,  and  to  evade  tbe  Indiana 
statute  forbidding  a  married  woman  from  be- 
coming a  surety,  conveyed  tbe  property  without 
consideration,  under  tbe  guise  of  a  gift,  to  the 
husband  through  tbe  intervention  of  a  trustee, 
accepting  a  reconv^ance  as  soon  as  tbe  husband 
bad  mortgaged  tbe  property,  was  held  to  be  il- 
legal and  Invalid  where  tbe  mortgagee  and  bene- 
Qclary  of  the  mortgage  were  aware  of  the  facts, 
even  though  tbey  insisted  tbat  the  wife  should 
make  an  absolute  gift.  Grzesk  v.  Hlbberd,  149 
Ind.  SM,  48  N.  B.  861. 

And  where  a  wife  Joined  with  her  husband  in 
conveying  an  estate  held  by  them  by  entireties 
to  a  third  person,  who  reconveyed  It  to  the  hus- 
band, the  deeds,  though  purporting  to  be  for  a 
valuable  consideration,  being  really  executed  for 
tbe  sole  purpose  of  placing  the  title  in  the  hus- 
band ;  whereupon  the  husband  and  wife  executed 
a  mortgage  thereon  to  secure  tbe  repayment  of 
a  loan  of  money  to  him, — It  was  held.  In  Abicht 
v.  Searls,  J  54  Ind.  594,  57  N.  E.  248,  that  the 
mortgage  was  voidable  both  as  to  the  wife  and 
lhe  husband. 

In  Government  Bldg.  &  L.  Inst.  No.  2  r. 
Denny,  154  Ind.  261,  55  N.  B.  757.  It  Is  also 
held  tbat  a  mortgage  executed  by  busband  and 
wife  to  secure  a  loan  to  tbe  husband  on  land 
formerly  held  by  them  by  tbe  entireties,  but 
which  bad  been  conveyed  to  a  third  person,  who 
ImoLediBtely  reconveyed  It  to  tbe  busband,  both 
conveyances  being  without  consideration  and  for 
the  sole  purpose  of  enabling  tbe  husband  to  ob- 
tain the  loan.  Is  voidable,  not  only  as  to  tbe  wlfb, 
but  also  as  to  her  bnsband  or  tbelr  subsequent 
grantee,  where  the  mortgagee  was  aware  that 
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841;  Vogel  v.  LeiOmer,  102  Ind.  62»  1  N.  E. 
564;  Cupp  V.  Cawpbell,  103  Ind.  220,  2  N. 
E.  666;  Post  v.  Lo»ey,  111  Ind.  77,  60  Am. 
Rep.  677,  12  N'.  E.  121;  Vorei»  v.  Xtuabaum. 
131  Ind.  267,  16  L.  R.  A.  45.  31  N.  E.  70; 
Cummitiga  v.  Martin,  12S  Ind.  23,  27  K.  B. 
173;  CoaU  T.  Gordon,  144  Ind.  19,  41  N.  E. 
1044. 

While  a  married  woman  is  subject  to  an 
estoppel  in  paw,  like  any  other  peismi.  she 
is  not  to  be  estopped  in  any  maimer  dif* 
ferent  from  any  other  person.  Smne  ele- 
ment of  fraud,  misrepresentation,  or  e<m- 
oealment  must  enter  into  Her  conduct,  so 
tliat  the  estoppel  shall  be  predicated  a^oa 
tort,  and  not  upon  contract. 

Vupp  V.  Campbell*  103  Ind.  S20,  2  N.  S. 
MS ;  Ward  t.  B^kthire  L.  Int.  Co,  106  Ind. 


the  coQTeyonce  to  tlie  third  party  was  resorted 
to  for  the  purpose  of  evading  the  law. 

The  prbiclpal  case  of  Webb  t.  John  Havcock 
HCT.  L.  Ins.  Co.  is  la  entire  accord  with  the 
preceding  authorities  In  holding  that  a  convey- 
ance by  a  married  woman  of  an  estate  held  by 
ber  and  her  husband  by  entireties  to  a  trustee 
for  the  purpose  of  having  It  recMTeyed  to  the 
husband  to  vuible  bim  to  mortgage  It  to  secure 
bis  IndlTldoal  debt  is  a  mere  attempt  to  avoid, 
Id  an  Indirect  or  circuitous  manner,  that  which 
the  statute  expressly  prohibited.  And  the  mort- 
gage was  held  Invalid  In  this  case,  altbongh  it 
was  not  shown  that  the  mortgagee  bad  actual 
knowledge  of  the  latent  of  the  parties  In  trans- 
ferring the  pwpertj,  where  Inquiry  would  have 
disclosed  that  the  eonveyance  was  made  to  evade 
the  sutnte. 

II.  Bttoppel  of  wife  to  deny  vatiOUp  of  treM- 
ocltoa. 

In  Trimble  r.  8Ute,  146  Ind.  154.  57  Am.  8t 
Kep.  193,  44  N.  B.  260,  It  Is  held  that  a  wife 
who  JoIdb  with  ber  husband  In  making  an  ap- 
plication to  the  county  auditor  for  a  loan  from 
the  school  fund,  and  In  executing  a  note  therefor 
and  a  mortgage  on  their  estate  l^cld  by  the  &i- 
tlretles  to  secure  the  some,  la  estopped  to  deny 
the  validity  of  the  mortgage,  although  the  money 
obtained  was  used  In  paying  the  Indlvldaal  debta 
of  tbe  buaband,  where  this  was  done  with  the 
wife's  knowledge  and  consent,  and  the  auditor  at 
the  time  tbe  loan  was  made  had  no  knowledge 
as  to  the  purpose  to  which  the  money  >raB  to  be 
applied.  It  la  said  In  this  case  that  the  principle 
of  estoppel  Is  more  strictly  enforced  against  a 
married  woman  who  seeks  to  defeat  a  mortgage 
executed  by  ber  to  secure  the  payment  of  a 
loan  from  the  school  fund  obtained  under,  and 
Id  eompllance  with,  the  prorlslons  of  the  school 
law,  than  It  has  becD  In  cases  where  the  mtmtj 
has  been  loaned  by  a  private  Individual,  adding 
that  for  obvious  reasons  such  a  distinction 
sbould  be  made.  It  Is  also  said  that  the  wife  In 
this  case  Toluutsrlly  subscribed  to  the  affldavlt 
prescribed  by  statnte.  and  complied  with  the 
other  requirements  of  the  law  in  order  to  obtain 
the  loan  in  dispnte.  and,  by  these  solemo  acts, 
most  be  held  to  have  represented  herself  to  be 
ao  applicant  for  the  loan  ia  question ;  that, 
having  done  all  this,  It  was  no  concern  of  the 
auditor  to  ascntalta  what  arrangement,  If  any, 
existed  between  her  and  her  husband  as  to  the 
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303,  9  K.  E.  361 ;  Coatt  v.  Oordtm,  144  Ind. 
10,  41  N.  E.  1044;  Abicht  v.  BearU,  164  Ind. 
694,  67  K.  E.  246;  Beidmkoff  v.  Braxee,  28 
Ind.  App,  646,  61  N.  E.  954.  63  X.  E.  677. 

A  transfer  of  property  under  circum- 
stanoes  in  themselves  suspicious,  audi  as  for 
a  very  inadequate  price,  and  immediately 
before  ai^ioation  hy  the  husband  for  a 
loan  on  property  formerly  held  in  entirely 
by  the  husband  and  wife,  will  be  held  auf- 
Acient  to  charge  a  party  with  notice  of  the 
motive  for  the  transfer. 

Hinger  V.  Jacobs,  3  McCrary,  638,  11  Fed. 
650;  Kunkte  v.  OayloTd,  1  Nev.  100;  Soj/t 
V.  Hojft,  8  Bosw.  611;  Eck  T.  Hatcher,  68 
Mo.  235;  Hoppin  v.  Doty,  25  Wis.  673; 
TUIingkaat  v.  Vhampiin,  4  R.  I.  173,  67  Am. 
Dec  610. 


disposition  that  was  to  be  made  of  tbe  mooey 
to  be  obtained.  The  court  adds  that  the  dlsabll* 
Ity  OS  to  snretyshlp,  Imposed  by  statnte  npon 
a  married  woman,  should  not  be  so  construed  an 
to  place  Id  her  hands  a  sword  to  defnd  her 
own  fraud  and  impoattlon  on  others.  Instead  of 
a  shield  for  her  protection,  as  the  law  Intended. 

So,  a  wife  who,  in  order  to  procure  a  loan  on 
property  held  by  her  and  her  husband  by  the 
entireties,  Joins  with  him  In  making  an  affldavlt 
that  tbe  money  to  be  borrowed  Is  to  be  used  In 
part  to  pay  off  an  encumbrance  on  the  laod,  and 
the  remainder  to  purchase  other  land  to  be  held 
also  by  the  entireties,  upon  tbe  faith  of  which 
a  loan  is  made,  a  mortgage  on  tbe  property  being 
given  to  secure  the  some,  la  held.  In  Magel  Y. 
Hllllgan,  ino  Ind.  682,  06  Am.  8t  R^.  882,  50 
N.  E.  364,  to  be  estopped  to  contest  the  validity 
of  the  mortgage  on  the  ground  that  It  was  exe- 
cuted to  secure  a  loan  to  pay  the  debta  of  the 
husband,  and,  therefore,  void  as  to  her  as  a  con- 
tract of  soretyahlp.  The  eonrt  adds  that  hna- 
band  and  wife  should  not  be  suffered  to  take 
advantage  of  their  own  wrong  hi  conceding  the 
real  design  of  the  loan,  unless.  Indeed,  the  money 
lender  himself  had  knowledge  of  tbe  true  state 
of  facts,  and  so  participated  In  a  vMatlon  of 
tbe  law. 

And  In  Oovemment  BIdg.  k  L.  Inct  No.  2  v. 
Denny.  1B4  Ind.  261,  55  N.  B.  767,  It  Is  also 
held  that  a  married  woman  who  unites  with  ber 
husband  lu  a  conveyance  of  property  held  by 
them  by  the  eat)ret!es  to  a  third  person,  and 
who,  after  a  reconveyance  thereof  to  the  hus- 
band alone,  joins  in  executing  a  mortgage  there- 
on to  secnre  a  loan  made  to  the  husband,  and 
with  full  knowledge  of  the  representations  n»de 
by  the  husband  to  tbe  mortgagee,  that  he,  and 
uot  his  wife.  Is  tbe  owner  of  the  land,  and  that 
the  conveyances,  which  purported  to  fully  Invest 
the  husband  with  title  to  tbe  property,  were 
made  la  good  faith  for  a  valuable  consideration, 
stood  by  and.  In  effect  at  least,  affirmed  the  sane 
to  be  true;  knowing  that  the  mortgagee  was  re- 
lying thereon, — Is  estopped  to  deny  that  her 
husband,  at  the  time  the  loan  was  made  and 
the  mortgage  efTected,  was  not  the  real  owner 
for  all  purposes  of  the  mortgaged  premises ;  and 
it  Is,  therefore,  held  that  she  can  have  no  stand- 
ing In  court  to  contest  the  validity  of  the  mort- 
gage on  the  ground  that  tbe  couveyaaces  of  the 
property  were  made  without  consideration,  for 
the  sole  purpose  of  evading  the^tatnto  forbU- 
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Wbabaver  is  notice  mougli  to  excite  the 
attention  of  a  man  of  ordinary  prudence, 
and  call  for  further  inquiry,  is,  in  equify, 
Dotiee  of  all  tba  &ota  to  the  knowledge  ot 
vhieh  an  inquiry  suggested  iij  sneh  notice, 
and  prosecuted  with  doe  and  reaeonaMe 
diligence^  would  have  led. 

MaJumeff  t.  (teno.  8  Ind.  App-  107,  S7  M. 
£.  316;  floU«»6eofc  t.  Woodford,  13  Ind. 
App.  113,  41  N.  E.  348. 

It  becMnes  the  duty  of  one  who  has 
knowledge  td  such  facts  as  should  put  him 
aa  inquiiy  to  make  such  inquiry  with  all 
due  diligraiee  and  in  good  faith. 

Foatrr  t.  BtaUworth,  62  Ala.  547 ;  Aryan 
V.  Tormey  (Cat)  21  Pac.  726;  yilmore  T. 
lUitkma»,  6  CcAo.  120 ;  Walkw  t.  Dement, 
42  111.  272;  Boopeaton  Btdg.  Asao.  r.  Orem, 


ding  a  married  woman  to  enter  Into  a  contract 
<tf  snretytihlp. 

Likewise,  in  Lavene  T.  Jarnecke,  28  Ind.  App. 
221,  62  N.  K.  BIO,  a  wife  who  Joins  with  her  has. 
land  In  ezecntlny  a  mortage  on  property  taeld 
br  entireties  to  secure  a  loan  to  her  husband, 
and  who  Btates  that  the  money  Is  for  their  Joint 
use  and  beoeOt,  and  for  tho  Improvement  of  their 
Joint  property,  upon  which  representations  the 
mortgagee  relied.  Is  held  to  be  estopped  to  set 
up  the  claim  that  the  mortgage  was  for  the 
beceflt  o(  her  husband  alone,  and  that  she  eze- 
cute<f  it  as  a  surety  merely,  and  nerer  received 
any  part  of  the  money  so  loaned. 

But  In  Coats  T.  Gordon,  144  Ind.  10,  41  N.  E. 
1044,  It  Is  held  that  the  fsct  that  a  wife  exeeot- 
Ing  a  mortgage  with  her  husband  on  property 
held  by  the  entireties  to  secure  the  Indlvldaal 
debt  of  the  husband  knew  the  mortgage  to  be  Id- 
valld  because  In  violation  of  the  statute  prohib- 
iting a  married  woman  to  enter  into  a  cmitract 
of  snretyshlp,  and  failed  to  notl^  the  mortgagee 
of  her  Interest  In  the  property,  does  not  estop 
her  to  contest  the  validity  of  the  mortgage  and 
assert  her  Interest  In  the  property.  In  this  case 
the  husband  represented  to  the  mortgagee  thst 
he  was  the  owner  In  his  own  right  of  the  mort- 
gaged property,  but  the  court  held  that  such 
representations  could  not  bind  the  wife,  and 
that  the  mortgagee,  when  accepting  the  mort- 
gage of  a  married  woman  to  secure  the  debt  of 
her  husband  with  knowledge  that  It  is  executed 
for  that  purpose,  and  that  the  wife  has  no 
power  to  encumber  ber  lands  for  any  sncb  pur 
pose.  Is  bound  to  make  inquiry  of  ber,  or  from 
some  source,  that  will  bind  her  as  to  her  Inter- 
est In  the  lands,  tt  Is  said  thst.  If  the  tallnre 
of  the  wife  to  seek  out  snd  notify  the  mortgagee 
that  the  property  was  not  that  of  her  huatmnd  Is 
sQlBctent  to  estop  her  to  claim  the  ownership 
thereof,  the  statate  which  declares  any  such 
contract  of  suretyship  void  will  become  a  dead 
letter. 

And  In  Ablcht  v.  Senrls,  154  Ind.  594,  57  N. 
B.  240,  It  was  held  that  where  a  wife  and  her 
husband  conveyed  entirety  property  to  a  third 
person,  who  reconveyed  It  to  the  husband,  the 
deeds,  thouift  porporttag  to  be  tor  a  valniUde 
consideration,  being  really  executed  for  the  sole 
purpose  of  placing  the  title  In  the  husband ; 
and  the  husband  and  wife  then  executed  a  mort- 
gage thereon  to  secure  the  repayment  of  a  loan 
ot  money  to  him, — the  wife  was  not  estopped  to 
contest  the>  validity  of  the  mortgage,  where 
66  L.  R.  A. 


16  111.  App.  204;  Coot  T.  Mibier,  23  111.  476; 
Dotfle  V.  Teas,  fi  III.  202;  Btokea  r.  Ritey, 
121  111.  166,  11  N.  E.  677;  Oliver  t.  5an- 
bont,  60  Mich.  346,  27  N.  W.  627 ;  iVtoe  T. 
McDonald,  1  Md.  403,  64  Am.  Dee.  667; 
WilKameon  v.  Brown,  16  N.  Y.  364;  Ser- 
geant T.  IngerwoUf  16  Pa.  343;  Majftin  v. 
Kirbjf,  4  Rieh.  Eq.  109;  Cook  t.  De  te 
Gansa,  13  Tex.  431 ;  Booon  t.  <yOonnor,  26 
Tex.  213. 

The  difference  in  time  between  the  making 
of  the  first  and  the  second  mortgi^ea  to  the 
insumnoe  company  cannot  aid  the  company 
to  make  valid  its  eeoond  mortgage. 

Cm  t.  Pearee,  112  N.  Y.  687,  8  R.  A. 
503,  20  N.  E.  666. 

Meaera.  Vytom  J.  W^wiwiomJ  and  Lmb^ 
a>d  J.  Wa«fcw«y>  for  appeUeea: 

there  was  no  misrepresentation  or  concealment 
on  her  part.  In  this  case,  however,  the  mortga- 
gor's agHit  was  aware  of  all  the  facte,  and  hlmr 
self  sDggested  the  conveyance  of  the  title  to  the 
hnsbsnd. 

So,  In  Wolf  v.  Zimmerman.  127  Ind.  480,  26 
N.  E.  173,  It  was  held  that.  In  case  of  a  mort- 
gage of  entirety  property  by  husband  and  wife 
to  secure  the  husband's  Individual  debt,  the  wife 
conld  not  be  estopped  to  set  up  the  Invalidity  ot 
the  mortgage  as  a  contract  (tf  sore^shl^  where 
ftU  the  facts  were  known  to  the  mortgagee,  since 
estoppel  cannot  exist  In  such  a  case  where  all 
the  parties  have  the  same  knowledge  of  the 
material  facts. 

III.  mffht  of  thtrd  perMea  to  att  up  defmua 
of  wiffa  anretifahtp. 

It  has  been  held  In  Indians,  however,  that  the 
defense  that  a  married  woman  who  Joined  with 
her  husband  In  executing  a  mortgage  on  prop- 
erty held  by  the  entireties  did  so  merely  as  a 
surety,  and  that  the  mortgage  was  given  to  se- 
cure the  payment  of  money  borrowed  by  the  hus- 
band, and  for  no  other  consideration,  Is  not 
one  of  whlcb  a  third  party,  to  whom  the  hus- 
band and  wife  had  conveyed  the  lands  by  war- 
ranty deed,  conld  avail  himself  collaterally  la 
a  suit  to  foreclose  the  mortgage;  it  being  held 
that  the  statute  declaring  a  contract  of  surety- 
ship by  a  married  woman  void  as  to  her  was  In- 
tended for  her  protection  alone,  and  that  such 
a  contract  was  not  absolately  void,  but  only 
voidable.  Bennett  v.  Haltingly.  110  Ind.  197, 
10  N.  E.  290,  11  N.  H.  792. 

And  In  Crooks  v.  Kennett,  111  Ind.  347,  12 
N.  E.  71iS,  It  Is  slso  held  that  coverture  Is  a 
pwBonal  defense  of  which  third  parties  cannot 
avail  themselves  for  their  own  benefit ;  and 
hence,  where  husband  and  wife  mortgage  real 
estate,  and  afterwards  sell  It,  the  grantee  cannot 
Hvall  bimself  of  the  defense  against  the  mort- 
inge  that  It  was  executed  to  secure  the  payment 
of  a  debt  due  from  the  husband  alone,  and  that 
at  the  time  It  was  executed  the  husband  and 
wife  owned  the  property  as  tenants  by  entireties. 

But  In  Government  Bldg.  ft  L.  Inst  No.  2  t. 
Denny,  164  Ind.  261,  65  N.  B.  757,  It  Is  held 
that  a  mortgage  executed  by  husband  and  wife 
to  secure  a  loan  to  the  husband  on  land  form- 
erly held  by  them  by  the  entireties,  but  wblcb 
had  bwa  conveyed  to  a  third  person,  who  Imme- 
diately reconveyed  to  tbe  husband  tor  the  sole 
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The  deeds  of  September  23,  1896,  were  in 
due  legal  form  to  transfer  title  to  the 
property.  Neither  the  named  consideration 
of  $1  in  said  deeds,  nor  the  fact  that  the  $1 
-was  left  unpaid,  hindered  that  result. 

McOaw  V.  Burk,  31  Ind.  61;  Randall  v. 
Ghent,  19  Ind.  271;  Thompson  v.  Thompson, 
9  Ind.  323,  68 'Am.  Dec.  638;  Doe  ex  dem. 
Abbott  Y.  Hurd.  7  Blackf.  510;  M'Seely  v. 
Bucker,  6  Blackf.  391. 

A  married  woman  may,  through  the  inter- 
vention of  a  trustee,  convey  her  separate 
real  «tate  to  her  husband  as  a  gift,  or  for 
a  valuable  consideration,  subject  to  be 
avoided  for  fraud  or  undue  influence  on  his 
part. 

Leach  v.  Bains,  149  Ind.  152,  48  N.  £.  868 ; 
Durant  v.  Bitohie,  4  Mason,  46,  Fed.  Gas. 
No.  4,190. 

Constructive  notice  to  this  appellee  of  an 
agreement  or  intent,  extrinsic  to  those 
deeds,  on  the  part  of  the  appellants,  to  evade 
the  statute  (Rev.  Stat.  1881,  S  6119)  will 
not  be  implied  from  the  recent  execution  of 
said  deeds  at  the  time  of  the  execution  of 
the  first  mortgage  to  this  appellee,  since  the 
law  presumes  honesty  and  fairness  of  pur- 
pose, rather  than  dishonesty  or  an  intended 
evasion  of  the  law. 


pntpose  ot  enabling  the  husband  to  obtain  the 
loan,  la  voidable,  not  only  as  to  the  wife,  but 
also  as  to  ber  basband  or  tbeir  subsequent  gran- 
tee, where  the  mortgagee  was  aware  that  the 
converance  to  the  third  party  was  resorted  to 
for  the  purpose  of  evading  the  law. 

And  in  State  rel.  Crooks  v.  Kennett,  114 
lod.  160.  16  N.  E.  173,  It  was  held.  In  a  suit 
to  foreclose  a  mortgage  by  husband  and  wile 
of  entirety  proper^  to  secore  the  debt  ot  the 
husband  after  tbe  property  had  been  conveyed 
by  warranty  deed  to  a  third  party  and  the  hus- 
band and  wife  had  united  In  an  indemnifying 
mortgage  to  tbe  parebaser,  in  which  they  ex- 
pressly stipulated  to  save  their  grantee  harm- 
less from  any  loss  or  damage  by  reason  of  the 
first  mortgage,  that  the  wife,  for  the  protection 
of  herself  and  her  grantee,  was  entitled  to  be 
admitted  as  a  party  defendant.  A  special  an- 
swer was  Sled  by  the  grantee,  in  which  sub- 
stantially tbe  rame  facts  as  those  contained  In 
the  answer  of  tbe  wife  were  set  np.  and  it  was 
snf^sted  that  the  defense  of  coverture  was  s 
personal  oue,  and  not  available  to  third  parties  ; 
but  the  court,  on  appeal,  said  that,  as  the  de- 
fense pleaded  by  the  wife  if  sbe  had  the  right 
to  plead  It,  would  defeat  tbe  mortgage  to  all  In- 
tents and  purposes.  It  was  Immaterial  to  discuss 
tbe  merits  of  the  grantee's  answer.  The  court 
admitted  that  It  was  true.  In  a  general  and 
qnallded  seuse,  that  coverture  was  a  personal 
defense,  and  could  not  be  set  up  by  Uilrd  per- 
sons for  their  benefit,  but  said  tbat  it  Is  qalte 
certain  tbat  a  married  woman  cannot  be  denied 
tbe  right  to  make  the  defense  of  coverture  In  a 
proper  case  for  her  own  protection  because  that 
defense  may  also  inure  to  the  benefit  ot  the  co 
defendant. 

IT.  ConelMSion. 

Ttas  validity  ot  a  mortgage  of  entirety  prop- 
66  L.  R.  A. 


Broom,  Legal  Maxims,  last  Eng.  ed.  p. 
567;  Kenney  v.  Browne,  3  Ridgw.  P.  C.  512; 
Atty.  Oen.  r.  Backhouse,  17  Ves.  Jr.  293;  2 
Bl.  CkHU.  379;  Shep.  Touch.  88;  Magdalen 
College  Case,  11  C<4te,  78;  McQueen  v. 
Farquhar,  11  Ves.  Jr.  487. 

Said  deeds  estop  the  appellant  to  set  up^ 
as  against  this  appellee,  any  extrinsic  agree- 
ment or  intent  of  theirs  to  defeat  the  in- 
herent legal  force  of  said  deeds. 

King  T.  Rea,  66  Ind.  1 ;  Long  v.  OrosstMf 
119  Ind.  3,  4  L.  R.  A.  783,  21  N.  E.  450; 
Heed  v.  Reed,  71  Me.  166;  Hodden  t. 
Lamed,  87  Ga.  634,  13  S.  E.  806;  White  v. 
Graves,  107  Mass.  325,  9  Am.  Rep.  38. 

Not  having  participated  with  the  appel- 
lants in  the  execution  of  said  deeds,  and  not 
having  executed  either  of  the  mortgages 
here  in  contest  with  intent  to  evade  the 
statute  (Rev.  Stat.  1881,  S  5119),  or  with 
knowledge  of  such  an  intent  on  the  part  of 
the  appellants,  either  in  executing  said 
mortgages  or  in  their  past  execution  of  said 
deeds,  this  appellee  is  on  the  footing  of  an 
innocent  purchaser  of  said  property  for  a 
valuable  consideration. 

Long  v.  Orosson,  119  Ind.  3,  4  L,  R.  A. 
783,  21  N.  E.  450. 

Mr.  "E.  B.  Ranb  also  for  appellees.  , 

erty  executed  Jointly  by  basband  and  wife  to 
secure  tbe  debt  of  tbe  huabsnd  alone  seems 
never  to  have  been  passed  upon  tn  tbe  Bngllsh 

courts.  But  since,  under  the  common  law  of 
England,  a  mortgage  executed  by  husband  and 
wife,  with  the  proper  formalities,  on  her  prop- 
erty to  secure  bis  debt,  was  valid.— Lord  Hard- 
wlcke  In  Robinson  v.  Oee,  1  Ves.  Sr.  2n2,  saying 
that  It  was  a  common  case  for  a  wife  to  Join 
In  a  mortgage  of  her  Inheritance  for  a  debt  of 
her  husband, — It  would  seem  that  they  must 
also  have  bad  the  power  to  bind  by  joint  action 
an  estate  held  by  tbe  entireties ;  but  no  express 
adjudication  on  this  point  has  been  found.  In 
the  case  ot  a  pledge  of  a  married  woman's  sepa- 
rate estate,  however,  for  the  deht  of  her  hus- 
band, she  was  considered  as  a  sarety  only,  and 
eailtled  to  exoneration  out  of  tbe  assets  of  the 
husband,  unless.  Indeed,  sbe  suffered  a  sum  of 
money  to  be  raised  out  of  her  estate,  and  joined 
In  a  conveyance  which  was  binding  upon  ber, 
and  a  trust  was  declared  to  raise  the  mmey  by 
sale  or  mortgage  for  her  husband's  benefit ;  since 
this  was  considered  as  a  disposition  In  his  favor 
of  so  much  of  the  Inheritance  absolutely  and 
subject  to  no  after  reckimlng  or  claim  of  the 
wife.  Since  the  passage  of  the  varioos  married 
womb's  acts,  tbe  question  Is  now  tn  most  of 
the  states  of  the  Union,  as  well  as  in  Bngland, 
merely  one  of  statutory  construction.  Under 
statutes  giving  the  wife  a  general  power  to  con- 
tract, without  any  limitations,  there  can  be  no 
qusstim  ot  her  right  to  Join  with  b«r  hnSbaod 
in  a  mortgage  on  either  tbeir  Johit  property  or 
her  separate  estate,  to  secure  his  debt  In  some 
states — BB  In  Indiana — the  statutes  expressly 
prohibit  any  contracts  of  suretyship  by  a  wife. 

These  Indiana  statutes  have  given  rise  to  con- 
siderable litigation,  all  but  three  of  the  cases 
In  this  note  being  adjudications  ot  Indiana 
courts.    The  first  statute  on  aw»  subject  In- 
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Jordaa,  J.,  delivered  the  opinion  ot  the 
court: 

The  John  Hancock  Mutual  Life  Insurance 
Cknnpany,  one  of  the  appellees  in  this  a|>- 
peal,  instituted  this  action  as  plaintiff  in 
the  Maricai  circuit  court  against  Benja- 
min L.  Webb  and  Sallie  M.  Webb,  his 
wife,  and  other  defendants  therein  named. 
The  oomplaint  is  in  two  paragraphs.  By 
the  first  the  plaintiff  seeks  to  recover  a  per- 
sonal judgment  against  said  Benjamin  L. 
Webb  on  a  principal  promissory  note  exe- 
cuted by  him  on  September  29,  1896,  for 
the  sum  of  ^,000,  and  also  to  recover  aa 
five  coupon  interest  notes  executed  by  him 
concurrently  with  the  principal  note.  The 
plaintiff  further  seeks,  under  this  para- 
graph, to  foreclose  a  certain  mortgage 
against  all  oi  the  defendants  to  the  aetitm. 
This  mortgage  was  executed  by  Webb  and 
wife  on  eertain  real  estate  situated  in  the 
vliy  at  IndianapoUs.  Marim  comily,  Indi- 
ana, to  seeure  the  payntenta  of  the  notes  set 
up  and  draeribed  in  said  paragrajdi.  By 
aeeoad  puBgraph  of  the  complaint,  ap- 
pellee sedcs  to  recoTer  &  personal  judgment 
against  said  Boijamin  L.  Webb  tm  certain 
other  prmnisstny  notes  ezeeuted      him  to 

dlana  was  that  of  May  31,  1852.  which  pro- 
vided that  no  lands  of  any  married  woman 
sbOQld  be  liable  for  the  debts  ol  her  husband, 
and  that  sach  lands  and  the  profit  therefrom 
should  be  lier  separate  property  as  If  she  were 
nnmarrled,  but  that  8h«  should  have  no  power 
to  encumber  or  convey  them  except  by  deed  In 
which  her  hasband  should  Join.  Under  this 
statute.  It  was  ontformly  held  that  a  mortgage 
executed  by  the  wife  with  her  hasband  Joining, 
on  her  property,  to  secure  her  hnsband'a  debt, 
was  valid;  and  the  same  rule  that  governs  In 
case  of  a  mortgage  on  a  wife's  separate  proper- 
ty applies  to  a  mortgage  on  entirety  property. 

In  18TP  a  new  act  was  passed  In  which  It  was 
provided  that  a  married  woman  should  not  mort- 
gage, or  In  any  manner  encumber,  her  separate 
property  acquired  by  descent,  devise,  or  gift 
as  security  for  the  debt  or  liability  of  her  hus- 
band or  any  other  person.  Under  this  statute, 
It  has  been  held  that  a  mortgage  executed  by 
husband  and  wife  to  seeure  the  bosband'a  debt, 
on  the  wife's  land  acquired  by  contract  or  pur- 
chase, was  valid. 

Tbe  present  statute  was  passed  in  1S81,  and 
by  tbis  act  It  la  expressly  stipulated  that  a 
marrlf^d  woman  shall  not  enter  Into  any  con- 
tract of  suretyship,  and  a  Joint  mortgage  by  her 
and  her  hnaband  of  entirety  property  to  secure 
tbe  hDsband'a  debt  has  been  uniformly  construed 
to  be  a  contract  of  suretyship  within  the  pro- 
hibition of  tbe  BUtute. 

And  a  conveyance  of  the  property  by  husband 
and  wife  to  a  third  person,  who  reconveys  It  to 
tbe  husband  alone,  In  order  that  he  may  mort- 
gage It  to  secure  hta  Indlvidaal  debt,  baa  been 
held,  In  all  the  eases  In  which  the  question  has 
arisen,  to  be  an  attempt  to  evade  the  statute, 
and  the  mortgage  thnrefore  to  be  invalid. 

The  question  of  the  estoppel  of  the  wife  to 
deny  the  validity  of  such  a  mortgage  depends 
largely  upon  the  circumstances  of  each  partlco- 
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said  appellee  company  on  the  llth  day  of 
January,  1898,  and  to  foreclose  a  second- 
mortgage  of  even  date  executed  by  him  and 
his  wife  <m  tbe  same  real  estate  to  secure 
the  payment  of  the  notes  set  up  in  the  said 
paragraph.  The  State  Bank  of  Indiana,  a 
defendant  in  said  aetimn,  and  one  df  the  ap- 
pellees herein,  filed  itfl  oroes  complaint^ 
seeking  thereby  to  recover  a  personal  judg- 
ment against  Benjamin  L.  Webb  and  one 
William  H.  Schmidt  upon  a  promissory  note 
executed  1^  them  to  the  bank  on  the  6tb 
day  of  October,  1900,  for  $928.22,  and  to 
foreclose  a  mortgage  executed  alone 
Benjamin  L.  Webb  on  the  same  day  upm 
the  real  estate  in  controversy  to  secure  the 
payment  of  the  note  set  out  and  described  in 
this  paragraph  of  the  complaint.  Appellant 
Benjamin  L.  Webb  answered  the  complaint 
of  the  insurance  omnpany  by  a  general  de- 
nial. Sallie  M.  Webb.  Ua  wif^,  filed  her 
separate  answer  to  tlM  first  paragraph  of 
the  complaint)  alleging  and  showing  thers- 
in,  among  other  things,  that  cm  the  23d  day 
of  September,  1896,  she  was  the  wife  of  her 
oodefendant  Benjamin  L.  Webb,  and  had 
been  for  many  years  prior  thereto;  that  on 
said  day  she  and  her  hasband  were  the  ovu- 
lar esse.  It  mHy  be  stated  as  a  general  rule 
that  the  mere  fact  of  Joining  In  the  mortgage  Is 
not  auffielent  to  estcp  ber,  even  If  she  knew  of 
Its  Invalidity;  and.  where  the  mortgagee  Is 
aware  of  all  the  facts  in  the  case,  it  Is  uni- 
formly held  that  there  can  be  no  estoppel.  But 
If  the  wife  herself  represents  to  an  innocent 
mortgagee  that  tbe  loan  la  for  the  Joint  benefit 
of  both  her  bnsband  and  herself,  or  if  she  does 
any  afllriLative  act  to  mislead  the  mortgagee, 
she  will  generally  be  estopped.  And  In  case  of 
such  a  mortgage  to  secure  a  loan  from  the  school 
fund,  the  mere  fact  that  the  wife  Joined  with  her 
husband  In  making  the  application  therefor  to 
the  coanty  auditor  was  held  snfllcient  to  estop 
her,  where  tbe  money  was  used  to  pay  the  debt 
of  tbe  husband  with  her  consent,  and  the  auditor 
had  no  knowledge  as  to  tbe  purpose  to  which 
the  money  was  to  he  applied.  It  Is  said,  how- 
ever, In  this  caae  that  the  prluclple  of  estoppel 
is  more  strictly  enforced  Id  case  of  a  mortgage- 
to  secure  a  loan  from  the  school  fond  than  Id 
case  of  a  loan  by  a  private  indlTldoai.  The  bus- 
band's  representations  will  not  ordinarily  estop 
the  wife ;  though,  if  she,  icnowlng  thereof,  and 
that  the  mortgagee  la  relying  thereon,  stands  by 
and  says  nothing.  It  has  been  held  that  she  Is 
estopped  to  contest  the  mortgage. 

The  right  of  tblrd  parties  to  contest  tbe  valid- 
ity of  such  a  mortgage  has  been  denied.  It  being 
held  that  coverture  Is  a  personal  defense  of 
which  third  parties  cannot  avail  themselves,  and 
that  tbe  statutes  prohibiting  a  contract  of  sure- 
tyship by  a  married  woman  were  Intended  for 
her  protection  alone,  and  that  such  a  contract 
was  not  alMolntely  void,  but  only  voidable.  How- 
ever, In  one  case  where  a  conveyance  to  a  third 
party  was  resorted  to  for  the  purpose  of  evad- 
ing the  law,  and  the  mortgagee  knew  of  this.  It 
was  held  that  the  mortgage  was  void,  not  only  as 
to  the  wife  and  her  husband,  but  also  as  to  their 
subsequent  grantee.  H.  L  ■ 
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en,  M  tenants  by  entireties,  of  the  re&l 
estate  described  in  the  first  paragraph  of 
the  complaint,  and  bad  been  such  owners  for 
several  years  prior  to  that  date;  that  on 
said  date  abe  and  her  husband  united  in  a 
deed  oi  conveyance  for  the  real  estate  in 
question  to  one  Juiai  M.  Wall,  trustee,  with- 
out any  oonsideratioD  whatever,  with  direc- 
tion to  him,  in  the  said  conveyance,  that  he 
should  reconvey  the  real  estate  to  her  hua- 
band,  which  he  did  on  that  day;  t^at  no 
consideration  of  any  kind  paaaed  between 
the  said  parties  on  account  <^  the  said  oon- 
Teyaaoes;  that  there  was  no  sale  of  said 
real  estate,  and  that  the  conveyances  were 
made  for  the  purpose  hereinafter  stated; 
that  said  conveyances  were  placed  on  record 
<m  said  day,  in  the  recorder's  office  of 
Marion  county,  Indiana,  that  being  the 
county  in  which  said  real  estate  was  situ- 
ated ;  that,  before  the  aforesaid  conveyanoes 
were  made,  said  Benjamin  L.  Webb  alone 
had  applied  to  the  plaintiff  •  for  a  loan  of 
money  from  it  to  him,  which  was  to  be  se- 
cured by  a  mortgage  on  said  real  estate; 
that  the  said  conveyances  were  made  to 
place  the  title  in  said  Benjamin  L.  Webb  in 
order  that  he  might  complete  said  loan,  and 
mortgage  said  real  estate  to  secure  the  note 
in  suit,  and  for  no  other  purpose.  It  is 
further  alleged  and  shown  that  the  note 
sued  on  in  the  first  paragraph  of  the  com- 
plaint was  executed  to  the  plaintiff  to  se- 
cure a  loan  made  personally  to  the  husband 
for  the  amount  of  .money  named  in  the  note, 
and  that  no  part  of  said  money  for  the 
use  or  benefit  of  the  said  defendant  Sallie 
M.  Webb,  nor  was  any  part  of  it  to  be  used 
for  the  benefit  of  the  r«il  estate  mortgaged, 
or  for  any  other  real  estate  in  which  said 
defendant  had  any  interest,  and  that  no 
part  of  said  money  arising  oat  of  said  loan 
to  her  said  husband  was  ever  used  for  her 
personal  benefit,  or  for  the  betterment  of 
any  estate  in  which  she  had  any  interest, 
but  that  all  of  said  money  was  borrowed 
for  tlie  personal  use  of  her  said  husband 
altme,  and  was  so  used  by  him  in  his  busi- 
ness, and  for  the  payment  of  his  personal 
debts.  It  is  further  alleged  that  the  plain- 
tiff, at  the  time  it  received  the  application 
for  said  loan  of  money,  and  before  the  exe- 
cution and  acceptance  of  the  mortgage  to 
secure  the  same,  knew  the  ooiiditi<m  of  the 
title  to  said  realty, — that  tiie  same  bjul 
long  been  held  by  this  defendant  and  her 
said  husband  as  tenants  by  oitireties,  and 
Uiat  the  same  was,  without  any  considera- 
tion, transferred  through  a  trustee  to  said 
Benjamin  L.  Webb  but  a  few  days  before 
said  mortgage  was  executed;  that  the  plain- 
tiff knew  "that  this  defendant  was  a  mar- 
ried woman,  and,  on  proper  inqui^,  mi^t 
have  known,  and  did  know,  that  said  debts 
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so  secured  1^  said  m<»1gage  were  alone  the 
debts  of  her  husband,  and  that  no  part  was 
for  her  benefit  or  tot  the  bmeAt  of  any  <A 
her  property,  and  that  said  deviee  was 
adopted  for  the  purpose  <4  evading  the 
statute  of  the  state  which  prevents  a  mar- 
ried woman  from  becoming  the  surety  of  her 
husband  or  any  other  person."  She  further 
alleged  that  she  had  made  no  statements  in 
writing  or  otherwise  to  anycme  as  to  said 
loan.  The  paragraph  closes  with  the  aver- 
ment tnat  the  mortgage  in  suit  ought  not  to 
be  foreclosed  on  said  real  estate,  etc  The 
sectmd  paragraph  of  the  answer,  whidi  was 
addressed  to  the  seo<»d  paragraph  of  the 
complaint,  set  out  and  diselosed  substantial- 
ly the  same  facts  as  did  t^e  first  paragraph, 
so  far  as  they  were  material  to  the  mort- 
gage therein  sought  to  be  foreclosed.  To 
this  separate  answer  oi  the  vif^  Sallie  M. 
Webb,  appellee  insurance  company  replied 
by  a  general  denial.  Appelant  Benjamin 
L.  Webb  answered  the  cross  oomplaint  ai 
the  State  Bank  of  Indiana  by  a  general  de- 
nial. His  wife  also  filed  her  separate  an- 
swer to  this  cross  complaint,  whereby  she 
alleged  facts  in  regard  to  tJie  title  of  the 
real  estate  mortgaged,  and  her  being  a 
surety  for  her  husband,  substantially  as  al- 
leged in  her  answer  to  the  cranplaint  of  the 
insurance  company.  To  this  answer  of  the 
wife  the  cross  complainant  replied  by  a 
general  denial.  Upon  the  issues  joined  be- 
tween the  parties  by  the  pleadings  herein 
menticHied,  the  court  upon  request  at  the 
trial  made  a  special  finding  of  facts,  and 
stated  its  conclusions  of  law  thereon  ad- 
versely to  appellants,  upon  the  questltm  of 
the  foreclosure  of  the  mortgages  herein  in 
controversy. 

The  special  finding  of  facts  made  1^  the 
court  and  the  conclusions  of  law  of  whieh 
the  appellants  c<Hnplain  are  as  follows: 

"First.  That  on  the  eth  day  of  January, 
A.  n.  1804,  and  prior  thereto,  s%id  Benjamin 
1!^.  Webb  and  Sallie  M.  Webb  were  husband 
and  wife,  and  have  ever  since  been,  and  are 
still,  such.  That  on  the  6th  day  of  Januaiy, 
1894.  the  defendant  Benjamin  L.  Webb  pur- 
chased the  real  estate  described  in  the  con»- 
plaint  of  one  William  N.  Barding,  and 
caused  the  same  to  be  conveyed  to  said 
Benjamin  L.  Webb  and  Sallie  H.  Webb,  ai 
husband  and  wife.  That  the  full  oontiderar 
tion  thereof  waa  paid  by  Benjamin  L.  Webb, 
who  at  that  time  was  not  Indebted,  and  waa 
worth  over  $50,000  in  m<»iey  and  property. 
And  they  so  held  said  property  until  the  2Sd 
day  of  Scptembw,  1890. 

"Second.  Tliat  on  the  23d  day  of  Septem- 
bi  T,  A.  D.  1896,  the  said  Webb,  with  his  wife, 
joined  In  a  deed  e<Hiveying  said  real  estate, 
to  wit,  lot  "So.  SI  in  William  H.  Morrisim's 
first  addition  to  the  dty  ol>  Indianapolis, 
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Marion  county,  Indiana,  to  John  M.  Wall, 
as  trustee,  for  the  use  and  benefit  of  said 
Benjamin  L.  Webb.  The  consideration  for 
conveyance  was  stated  therein  to  be  91,  but 
no  sum  was  in  fact  paid  in  money  or 
property.  It  was  expressly  provided  in  said 
conveyance  that  said  real  estate  should  be 
reconveyed  by  said  John  M.  Wall  to  said 
Benjamin  I*.  Webb  upon  demand  by  said 
Webb  for  such  conveyance.  That  said  Wall 
immediately  on  said  date  executed  a  deed  of 
conveyance  of  said  real  estate  to  said  Webb 
in  pursuance  of  the  provisions  of  said  flnit- 
named  deed,  the  consideration  therein  stated 
being  fl,  but  in  fact  no  sum  vas  paid  in 
money  or  property.  Both  of  said  deeds 
were  entered  for  record  in  the  recorder's 
office  d  Marion  county  on  said  date.  That 
said  conveyances  were  made  and  procured 
by  the  said  Webb  and  wife  to  etuthle  the 
former  to  make  a  loan  tm  said  real  estate 
thereafter  as  he  might  find  opportnnlty,  and 
to  secure  the  same  by  mortgage  on  said 
property.  And  said  Webb  and  wife  agreed 
between  themselves  that,  after  executing 
said  mortgage  or  mortgages  as  said  Webb 
might  desire,  the  said  property  should 
again  be  conveyed  to  said  Benjamin  L.  Webb 
and  wife,  as  it  was  formerly  held. 

"Third.  That  on  the  28th  day  of  Septem- 
ber, A.  D.  1806,  the  said  Webb  made  a  writ- 
ten application  to  the  plaintiff  for  a  locm  Of 
94,00U,  to  be  secured  by  mortgage  on  said 
real  estate,  and  said  application  was  signed, 
'Benjamin  L.  Webb,  applicant  and  owner,* 
and  expressly  provided  that  the  costs  of 
examining  the  title  and  preparing  the 
papers  by  the  counsel  of  the  plaintiff  were 
to  be  paid  by  the  applicant  in  case  of  ac- 
ocptance  or  rejection  of  loan,  and  to  be  paid 
at  the  time  of  closing  the  loan.  That  the 
eommission  was  paid  1^  said  Webb,  and 
was  divided  between  Appel  and  HammAid. 

"Fourth.  That  the  receipt  of  said  written 
application  was  communicated  by  said  Ham- 
mond to  the  plaintiff,  who  accepted  the  same 
if  the  title  to  said  real  estate  should  be  ap- 
proved hy  said  Hammond,  as  its  agent  and 
attorn^. 

"Fifth.  That  afterwards,  on  the  29th  day 
of  September,  1806,  the  defendant  Webb,  by 
his  agent,  presented  to  the  agent  of  the 
plaintiff  an  abstract  showing  the  diain  of 
title  to  said  property  up  to  and  induding 
the  28tii  day  of  September,  189«.  That  said 
abstract  of  title  showed  tm  its  face  the  eon- 
vayanoe  of  said  property  from  Harding  and 
wife,  to  said  Webb  and  wife,  as  husband  and 
wife,  and  also  riiowed  the  record  of  convey- 
ance of  Webb  and  wife  to  Jdm  M.  Wall, 
trustee,  eneuted  on  the  28d  day  of  Septem- 
ber, 1806,  and  also  the  conveyance  of  Wall, 
trustee,  on  the  same  day  to  Benjamin  L. 
Webb.  "Riat  the  plaintiff  had  no  knowledge 
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of  the  purpose  of  the  making  of  the  con- 
veyance to  said  trustee,  or  the  making  of 
the  deed  hy  said  trustee  to  said  Benjamin  L. 
Webb,  except  such  as  was  disclosed  by  the 
record  aforesaid  and  said  abstract  of  title; 
and  neither  the  plaintiff,  nor  any  agent  of 
the  plaintiff,  ever  made  an  inquiry  of  Webb, 
or  his  wife,  or  of  Appel,  as  agent,  or  of  any 
other  agent  or  person,  as  to  the  purpose  of 
said  conveyance  to  Wall,  trustee,  or  the 
conveyance  by  said  Wall  to  said  Webb,  the 
first  of  which  conveyances  contained  this  re- 
cital, to  wit:  'ThiB  deed  is  made  upon  the 
express  condition  that  said  trustee  shall 
convey  such  described  real  estate  to  said 
Benjamin  L.  Webb  upon  demand  being  made 
by  him  for  such  wmveyance,'  which  recital 
was  shown  on  the  abstract  of  title  furnished 
to  and  examined  by  said  U.  J.  Hammond 
when  plaintiff  made  its  said  loans. 

"Sixth.  That  the  plaintiff,  through  said 
Upton  J.  Hammond,  accepted  said  appli- 
cation for  a  loan,  examined  and  approved 
said  title,  and  on  the  30th  day  of  September, 
1806,  the  defendant  Benjamin  L.  Webb  and 
Sallie  M.  Webb,  Us  wife,  executed  to  the 
plaintiff  a  mortgage  on  said  property  to  se- 
cure notes  executed  by  said  Webb  of  date  of 
September  20,  1806,  and  delivered  to  the 
plaintiff  on  said  30th  day  of  September, 
1896,  one  principal  note  for  $4,000,  due  in  five 
years  from  date,  with  interest  at  8  per-  cent 
per  annum  after  maturity;  also  ten  interest 
coupon  notes,  each  for  the  sum  of  $120." 
Certain  parte  of  the  special  finding  in  re- 
gard to  the  maturity  of  the  notes  and  stipu- 
lations therein  are  omitted  as  immaterial  to 
the  question  involved. 

"Seventh.  That  the  sole  purpose  of 
making  said  loan  was  to  raise  money  to  put 
inte  a  certain  manufacturing  business  in 
which  said  Webb  was  interested,  and  for  the 
purpose  of  raising  mtmey  with  which  to  pay 
his  individual  debte.  That  said  Sallie  M. 
Webb  hod  no  interest  whatever  in  said  busi- 
ness, and  was  not  liable  for  any  of  the  debts 
of  said  Benjamin  L.  Webb,  and  t^t  no  in- 
quiry was  ever  made  by  anyone  on  behalf  of 
the  plaintiff — either  of  said  WeM  or  his 
wife,  or  anyone  representing  them,  or  either 
of  them — as  to  what  was  to  be  done  with 
the  proceeds  ai  the  loan.  That  the  plaintiff 
paid  all  of  the  proceeds  of  said  loan  to 
Benjamin  L.  Webb  through  draft  pajmble  to 
his  order,  and  tiiat  no  part  of  the  proceeds 
of  said  loan  was  received  by  tiie  defendant 
Sallie  M.  Vffsbb,  and  that  no  part  of  it  went 
to  pay  any  debt  due  from  her,  aAd  no  part 
of  the  same  was  used  upon,  or  for  the  better- 
ment of,  any  of  her  estate,  and  that  she  re- 
ceived no  benefit  from  ai^  of  the  proceeds 
of  said  loan,  nor  any  of  her  estate,  personal 
or  real,  but  that  the  entire  proceeds  of  said 
loan  were  used  by  said  Benjamia  L.  Webb 
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alone  in  tbe  pnyment  of  his  individual  debts, 
and  by  the  payment  of  the  same  1^  him  into 
hit)  individual  business. 

"Eighth.  That  on  the  8th  day  of  January, 
18»8,  said  Webb  made  his  written  ajipli- 
cation  to  tbe  plaintiCT  for  a  second  loan  in 
the  sum  of  $2,500,  in  addition  to  said  sum 
of  $4,000,  and  on  the  11th  day  of  January, 
1898,  presented  to  the  plaintiff  his  said  ab- 
stract, certifying  tbe  chain  of  title  of  said 
real  estate  to  the  10th  day  of  January,  1898, 
and  showing  that  no  conveyances  or  other 
changes  in  the  title  to  said  property  had 
been  placed  of  record  since  the  recording  of 
the  deed  to  John  Wall,  trustee,  and  by  him 
to  said  Webb.  That  said  application  con- 
tained no  statement  as  to  who  was  the  own- 
er of  the  real  estate.  That  said  applicati<xi 
was  accepted,  and  Webb  executed  his  princi- 
pal note  to  the  plaintiff  for  the  sum  of  $2,- 
500,  bearing  the  date  of  January  11,  1898, 
and  payable  three  years  after  date,  with 
interest  at  the  rate  of  8  per  cent  per  annum, 
after  maturity,  without  relief  from  valua- 
tion or  appraisement  laws,  and  with  5  per 
cent  attorneys'  fees.  At  the  same  time 
Webb  executed  liis  six  coupon  interest  notes, 
each  for  the  sum  of  $75,  bearing  interest  at 
the  rate  of  8  per  cent  per  annum  after  ma- 
turity, with  5  per  cent  attorneys'  fees,  and 
waiving  relief  from  valuation  or  appraise- 
ment laws,  etc.  [Here  follows  a  descrip- 
ticMi  of  the  notes.]  That  on  said  11th  day 
of  January,  1898,  said  Webb  and  his  wife 
executed  their  mortgage  on  the  real  estate 
hereinbefore  mentioned  to  secure  said  last> 
named  principal  note  and  coupon  interest 
notes.  That  said  mortgage  contained  the 
stipulation  that  if  any  part  of  the  debt  se- 
cured by  the  same,  or  any  interest  note, 
should  not  be  paid  when  due,  the  whole  debt 
thereby  secured,  together  with  5  per  cent 
attorneys'  fees  thereon,  should,  at  the  option 
of  the  mortgagee,  be  deemed  due  and  col- 
lectible, and  that  said  mortgage  might  be 
foreclosed  accordingly.  Said  last-named 
mortgage  was  duly  entered  for  record  on  the 
12th  day  of  January,  1898.  That  the  loan 
was  made  for  the  sole  purpose  of  raising 
money  with  which  to  pay  the  debts  and 
carry  on  the  individual  business  of  said 
Webb,  lliat  the  proceeds  of  said  loan  were 
paid  to  the  said  Webb  alone,  directly  to  his 
order  and  that  no  part  of  said  proceeds  was 
received  by  defendant  Sallie  M.  Webb,  or 
was  used  for  the  payment  of  any  debt  due 
from  her,  or  for  the  betterment  of  any 
property  or  estate  in  which  she  had  an  indi- 
vidual interest,  and  that  in  the  making  of 
■aid  last-mentioned  loan  no  inquiiy  was 
ever  made  by  the  plaintiff,  or  anyone  repre- 
senting it,  of  the  said  defendant  Webb  or 
his  wife,  or  of  any  agent  of  either  of  Uiem, 
as  to  what  was  to  be  d<me  with  the  pro- 
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oeeds  of  said  loan,  or  as  to  the  purpose  of 
the  making  of  the  aforesaid  deeds,  or  either 
of  them,  and  that  neither  Webb,  nor  his 
wife,  nor  anyone  representing  them,  or 
either  of  them,  made  any  representation  or 
statement  to  anyone  at  the  time  of  making 
said  loans,  or  either  of  them,  or  at  any  time, 
as  to  what  was  to  be  done  with  the  proceeds 
arising  from  said  loans,  or  either  of  them. 

"Ninth.  That  at  the  time  of  and  prior  to 
the  execution  of  the  last-named  notes  and 
mortgage,  as  well  as  at  the  time  of  the  exe- 
cution of  the  said  notes  and  mortgage  to 
cover  the  loan  of  said  $4,000,  plaintiff  had 
no  actual  knowledge  that  said  deeds  of  con- 
veyance to  and  from  said  Wall,  trustee,  were 
to  enable  said  Webb  to  secure  a  loan  to  him- 
self, nor  that  it  had  been  agreed  between 
Webb  and  his  wife  that  the  said  property 
sliould  be  reconveyed  to  said  Webb  and  wife, 
nor  did  it  know  anythii^  of  said  two  deeds 
in  the  chain  of  title  to  said  property,  except 
as  the  same  were  shown  by  the  abstract  of 
title.  That  the  plaintiff  made  the  two  loans 
aggregating  $6,500  to  the  defendant  Webb,, 
and  accepted  the  several  obligations  men- 
tioned herein,  relying  in  good  faith  upon  the 
ownership  in  his  own  right  by  Webb  of  said 
real  estate,  as  shown  by  said  abstract.  The 
defendant  Sallie  M.  Webb,  at  the  time  of  the 
e.Kecution  of  each  and  all  of  the  several  ob- 
ligations above  described,  knew  that  the 
plaintiff  was  lending  to  her  husband  the 
sums  of  money  for  which  said  principal 
note.s  were  executed  by  him,  and  she  also 
knew  that  the  mortgages  of  said  real  estate 
were  being  executed  to  secure  the  said  sever- 
al sums."  Here  follows  the  finding  of  the 
amount  or  amounts  due  upon  the  notes  of 
appellee  insurance  company. 

"Tenth.  On  the  8th  day  of  November^ 
1900,  said  Webb  and  wife  executed  a  deed  of 
saH  real  estate  to  John  M.  Wall,  trustee, 
who  on  the  same  day,  in  execution  of  the 
trust  under  said  deed,  conveyed  the  said  real 
estate  to  Benjamin  L.  WeU>  and  Sallie'  M. 
Webb,  husband  and  wife,  in  pursuance  of 
the  agreement  between  Webb  uid  wife  made 
September  23,  1896." 

The  nth,  12th,  13th,  14th,  16th,  and  17th 
findings  embrace  facts  relating  to  subse- 
quent lienholders,  whose  rights  are  not  in- 
volved in  the  question  presented  in  this  ap- 
peal; hence  these  findings  are  <Hnitted. 
.  In  regard  to  the  special  finding  upon  the 
issues  between  appellants  and  the  State 
Uank  of  Indiana,  we  omit  all  that  part 
thereof  relating  to  the  title  of  the  real 
estate  as  held  by  appellants,  and  the  con- 
veyances thereof  in  question,  for  the  reason 
that  it  is  substantially  the  same  aa  hereiB* 
before  set  out.  After  omitting  this  part,  the 
finding  proceeds  as  follows: 

"Fifteenth.  That  on  the  Qth^ay  of  Oeto- 

Digitized  by  VjOOg  IC 


1904. 


Webb  t.  John  Haitooge  Mdt.  L.  Ins.  Co. 


64? 


ber,  1900,  the  defendant  Webb,  being  threat- 
ened with  suit  upon  a  note  held  by  cross 
complainant,  the  State  Bank  of  Indiana, 
against  liim,  executed  and  delivered  to  said 
cross  complainant  a  renewal  of  said  former 
note, — being  the  note  sued  upon  in  this 
cause  by  said  cross  complainant, — and  at  the 
same  time,  and  as  a  part  of  the  same  trans- 
action, and  for  the  purpose  of  securing  the 
payment  of  said  new  note  and  of  avoiding 
euit,  said  Webb  executed  and  delivered  to 
the  cross  complainant  the  mortgage  in  this 
cause  sou^t  to  be  foreclosed  by  said  bank, 
covering  and  describing  said  real  estate. 
That  said  note  dated  October  6,  1900,  so  se- 
cured and  sued  upon  in  this  cause,  was  for 
the  sum  of  $928.22,  due  forty  days  after 
date,  bearing  interest  at  the  rate  of  8  per 
cent  per  annum  after  date,  provided  for  at- 
torney's* fees  and  was  without  relief  from 
valuation  or  appraisement  laws.  That  said 
mortgage  was  duly  acknowledged  before  a 
notary  public,  and  was  received  for  record 
in  the  oHice  of  the  recorder  of  Marion 
county,  Indiana,  on  the  8th  day  of  Novem- 
ber, 1900,  and  was  recorded  in  Mortgage 
Record.  Hat  the  total  amount  due  and 
owing  on  said  note  to  said  bank,  of  princi- 
pal, interest,  and  attorneys'  fees,  is  $1,- 
050.83.  That  William  H.  Schmidt  is  a 
surety  on  said  note.  That  the  money  so 
loaned  to  said  Webb  by  said  bank,  and  for 
which  said  note  was  given,  was  used  by  him 
in  payment  of  his  individual  debts.  That 
the  defendant  Sallie  M.  Webb  received  no 
part  of  said  sum,  and  none  of  said  money 
was  used  for  the  benefit  of  her  estate  in  any 
manner.  That  said  Benjamin  L.  Webb  alone 
executed  said  mortgage  on  said  real  estate 
described  in  said  cross  complaint  to  secure 
the  payment  of  said  note  of  October  6, 
1900." 

The  court,  upon  its  special  finding  of 
facts,  stated,  among  others,  the  following 
conclusions  of  law: 

"Second.  That  said  plaintiff's  first  mort- 
gage ...  is  a  valid  and  subsisting  lien 
upon  said  property. 

"I'hird.  That  said  raortfjage  is  senior  and 
superior  to  each  and  all  claims  of  the  sev- 
eral defendants  and  cross  complainants,  and 
should  be  foreclosed  as  to  each  and  all  of 
them. 

"Fourth.  That  said  plaintiff's  second 
mortgage  is  a  valid  and  subsisting  lien  upon 
said  property. 

"Fifth.  That  said  mortgage  is  senior  and 
superior  to  all  claims  of  the  several  defend- 
ants and  cross  complainants  herein,  and 
should  be  foreclosed  against  all  of  them." 

"Seventh.  That  the  State  Bank  of  Indi- 
ana should  recover  the  amount  found  due 
against  Benjamin  L.  Webb,  and  that  its 
mortgage  should  be  foreclosed  against  all 
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parties  to  the  suit,  except  Sallie  M.  Webb." 

The  other  conclusions  of  law  declare  the 
rights  of  certain  junior  lienboldera.  These 
latter  conclusions,  however,  are  not  before 
UB  in  this  appeal  for  review. 

On  the  facts  found,  the  court  rendered  a 
judgment  against  Benjamin  L.  Webb  on  the 
notes  in  suit  in  favor  of  the  John  Hancock 
Mutual  Life  Insurance  Company  for  $7,- 
954.45.  A  judgment  was  also  rendered 
against  him  and  William  H.  Schmidt,  his 
surety,  in  favor  of  the  State  Bank  of  Indi- 
ana for  the  sum  of  $1,050.83.  The  court 
ordered  and  decreed  that  both  of  the  mort- 
gages of  the  insurance  company,  and  also 
the  mortgage  of  the  State  Bank  of  Indiana, 
be  foreclosed  against  appellants  and  other 
defendants.  Benjamin  L.  Webb  and  Sallie 
M.,  his  wife,  alone  appeal,  and  claim  a  re- 
versal of  the  judgment  of  the  appellate 
court  upon  the  ground  that  it  erred  in  af- 
firming the  judgment  of  the  Marion  circuit 
court,  and  also  a  reversal  of  the  judgment 
of  the  latter  court  upon  the  ground  that  it 
erred,  in  its  conclusions  of  law  upon  the 
special  finding  whereby  it  affirmed  the  valid- 
ity of  each  of  the  mortgages  in  suit. 

Counsel  for  appellants  earnestly  contend 
( 1 )  that  the  real  estate  held  hy  Benjamin 
L.  Webb  and  his  wife  as  tenants  by  entire- 
ties was  under  the  protection  or  prohibition 
of  §  6964,  Burn's  Rev.  Stat.  1901  (Horner's 
Rev.  Stat.  1901,  §  5119),  which  section  de- 
clares that  "a  married  woman  shall  not 
enter  into  any  contract  of  suretyship,  wheth- 
er as  an  indorser,  guarantor;  or  in  any 
other  manner,  and  such  ctHitract  as  to  her 
shall  be  void;"  (2)  that  the  sole  and  ex- 
press purpose  of  appellants,  as  disclosed  by 
the  facts,  in  executing  a  conveyance  of  the 
property  in  question  to  a  trustee  and 
through  him  to  the  husband,  was  but  a  con- 
trivance or  a  scheme  to  place  the  title  there- 
to in  the  husband,  in  order  that  he  might 
encumber  the  same  by  mortgage  as  a  secur- 
ity for  the  money  borrowed  by  him  from 
appellee  for  his  own  benefit,  and  therefore 
was  a  circumvention  or  evasion  of  the  stat- 
ute. The  contention  is  further  advanced 
by  appellants  that  appellee,  under  the  facts, 
is  at  least  chargeable  with  constructive  no- 
tice of  the  attempt  or  scheme  to  evade  the 
statute  on  the  part  of  appellants. 

Counsel  for  appellee  contend  that,  inas- 
much as  this  court,  in  the  appeal  of  Leach 
V.  Rains,  149  Iijd.  152,  48  N.  E.  858,  af- 
firmed the  right  of  a  married  woman  to  con- 
vey  her  separate  real  estate,  through  the 
intervention  of  a  trustee,  to  her  husband, 
as  a  gift  or  for  a  valuable  consideration, 
subject  to  be  avoided  for  fraud  or  undue  in- 
fluence on  the  part  of  the  husband,  there- 
fore, the  wife  having  the  legal  right  to  do 
so,  the  conveyances  iBija^!f?<iS<S*'agTC 
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Tebat  any  inferenoe  of  an  intent  m  the 
part  oi  appellants  to  evade  the  statute  in 
controreny.  The  further  insistence  is  that, 
even  though  the  oonveyanee  on  the  part  of 
Wehh  and  his  wif6  was  made  for  the  pur- 
pose or  in  order  to  circumvent  or  evade  the 
statute,  the  facts  disclosed  by  the  special 
finding  do  not  show  that  appellee,  at  the 
time  it  loaned  the  money  to  the  husband, 
and  accepted  the  mortgages  as  security 
therefor,  had  notice  of  that  fact  It  is  set- 
tled by  repeated  dedsions  of  Uiis  court  that 
the  statute  in  dispute  prohibits  a  married 
woman  from  either  persiHially  obligating 
herself  as  a  surety  for  another,  or  from 
mortgaging  or  putting  up  her  separate 
prc^erty  as  security  for  the  debt  or  obliga- 
tion of  another  peratm.  It  is  equally  well 
affirmed  by  our  decisions  that  real  estate 
held  by  husband  and  wife  aa  tenants  by 
entireties,  In  litre  manner  as  the  separate 
property  of  the  Wife,  falls  within  the  pro- 
tection or  prohibitim  of  the  statute,  and 
cannot  be  legally  mortgaged  by  them  to 
secure  either  the  debts  of  tiie  husband,  or  to 
secure  the  debt  or  debts  trf  any  person,  other 
than  the  debts  of  the  wife.  A  mortgage  ex- 
ecuted by  a  husband  and  wife,  in  violation 
of  the  statute,  upon  lands  held  hy  them  as 
tenants  by  entireties,  is  voidable,  not  only 
as  to  the  wife,  but  equally  so  as  to  the  hus- 
band. In  support  of  the  foregoing  propo- 
sitions, see  McCorntick  Sarvesting  Mach.  Oo. 
T.  Btfovell,  111  Ind.  651,  13  N.  E.  58,  and 
oases  there  cited ;  Ahioht  t.  Searls,  154  Ind. 
594,  57  N.  B.  24«,  and  eases  cited.  It  will 
be  obeerved  that  appellee  replied  cmly  by 
the  general  denial  to  the  separate  answer 
of  Mrs.  Webb  whereby  she  set  up  her  sure- 
tyship. Consequently,  under  the  pleadings, 
it  is  not  in  a  position  to  claim  that  she  is 
hound  by  any  estoppel  in  pais.  Facts  con- 
stituting estoppel,  in  order  to  be  available 
in  a  case,  must,  under  our  Civil  Code,  be 
especially  pleaded.  Wood  T.  Ostram,  29 
Ind.  177,-  Bowles  v.  Trapp,  139  Ind.  56,  38 
N.  E.  406;  Otarroll  County  v.  O'fTonnor,  137 
Ind.  622,  36  N.  E.  1006,  37  E.  16; 
Field  V.  Noblett,  154  Ind.  357,  56  N.  E.  841 ; 
Fleener  v.  Okman,  112  Ind.  288,  14  N.  E. 
76;  Peters  v.  Oriffee,  108  Ind.  121,  8  N.  E. 
727;  Center  School  Twp.  v.  State,  150  Ind. 
108,  49  N.  K.  961 :  International  Bldg.  &  L. 
Aaao.  V.  Watson,  158  Ind.  508,  64  N.  E.  23; 
8  Enc.  PI.  &  Pr.  p.  7.  In  conaidering  the 
question  of  the  circumvention  or  evasion  of 
the  statute  in  controversy  in  the  appeal  of 
iiovemment  Bldg.  d  L.  Inst.  No.  2  v.  Denny, 
154  Ind.  261,  66  N.  E.  757,  we  said:  "It  is 
an  ancient  legal  maxim  that,  when  anything 
is  prohibited  directly,  it  cannot  be  done  in- 
directly, or,  in  other  words,  a  prohibition 
which  the  law  impoaea  cannot  be  evaded  by 
any  circuitous  contrivance.  Barton,  Legal 
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Maxima,  p.  77;  Broom,  Legal  Maxims, 
488.  Hence,  in  obedience  to  this  rule,  a 
married  woman  cannot  evade  tike  poeitive 
prohibition  of  the  statute  in  questim  by 
vesting  Uie  title  to  her  real  estate  in  her 
husband,  or  some  other  person,  for  tiie  sole 
purpose,  as  alleged  in  the  answer  of  ap- 
pellee, of  permitting  it  to  be  mortgaged  to 
secure  a  debt  other  than  her  own,  where 
the  party  accepting  such  security  knows 
that  the  contrivance  was  resorted  to  far  the 
purpose  of  evading  tbe  law."  Had  appel- 
lants mortgaged  the  premises  in  question 
direct  to  appellee  to  secure  a  loan  of  nKmey 
to  the  husband,  for  his  use  and  beneflt,  be- 
fore the  conveyances  which  were  exenited 
on  September  23,  1896,  under  the  circum- 
stances the  invi^idity  of  such  mortgage 
could  not  be  controverted.  In  such  a  case 
the  wife  would  not  be  concluded  from  avcnd- 
ing  the  mortgage  unless  it  could  he  shown 
hy  BufBcient  facts  that  she  was  estopped 
from  BO  doing.  As  Mrs.  Webb  in  this  ease, 
under  the  statute,  was  directly  pnAibited 
from  mortgaging  the  real  estate  in  contro- 
vcray  to  secure  the  debts  of  her  husband, 
therefore,  to  effectually  carry  out  the  object 
of  the  law,  it  must,  as  the  authorities  affirm, 
be  BO  oonstrued  as  to  defeat  all  contrivances 
or  shifts  by  her  and  her  husband  to  evade  it. 
In  a  leading  work  <hi  the  Interpretation  oi 
Statutes,  the  author,  in  otmaidering  the  con- 
struction which  should  be  placed  upon  stat- 
utes in  order  to  prevent  their  evasion,  deals 
with  the  question  as  follows:  "It  is  the 
duty  of  the  judge  to  make  »ach  c(Histrua- 
tion  as  shall  suppress  ail  evasiras  for  the 
continuance  of  the  mischief.  .  .  .  When 
the  acts  of  tiie  parties  are  adopted  for  the 
purpose  of  effecting  a  thing  which  is  pro- 
hibited, and  the  thing  prt^ibited  is,  in  con- 
sequence, effected,  the  parties  have  done  that 
which  they  have  purposely  caused,  though 
they  may  have  done  it  indirectly.  When 
the  thinr;  done  is  substantiany  that  which 
was  prohibited,  it  falls  within  the  act,  sim- 
ply because,  according  to  the  true  construc- 
tion of  the  statute,  it  is  the  thing  tiierel^ 
prohibited.  Whenever  courts  see  such  at- 
tempts at  oonceaJraent  'they  brush  away  the 
cobweb  Tarnish,'  and  show  the  transaction 
in  its  true  light.  They  see  things  as  ordi- 
nary men  do,  and  so  see  through  Uieu. 
Whatever  might  be  the  form  or  color  of  the 
transaction,  the  law  looks  to  the  substance 
of  it.  ...  In  all  auch  cases  it  is,  in 
truth,  rather  the  particular  transaction  than 
the  statute  which  is  the  subject  of  construc- 
tion; and  if  it  ia  found  to  be,  in  substance, 
within  the  statute,  it  is  not  suffered  to 
escape  from  the  operation  of  the  law  by 
means  of  the  diaguiae  under  which  its  real 
character  is  masked."  Maxwell,  Interpreta- 
tion of  Statutes,  3d  ed.  chap.,4,  S  JL.^  IN* 
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See  also  Endlich,  Interpretation  of  Statutes, 
S  138.  In  Floyer  t.  Bdwarda,  1  Cowp.  112, 
It  was  well  affirmed  by  Lord  Mansfield,  con- 
oeming  the  aot  [nvhibiting  usury,  that  if 
the  cmitract  in  truth  was  an  usurious  loan, 
'*tlie  wit  of  man  cannot  find  a  shift  to  tain 
it  out  of  the  statnte.** 

The  facts  in  the  ease  at  bar  fully  disolose 
that  the  conveyances  made  appellants  to 
the  trustee,  and  by  him  to  Benjamin  L. 
Webb,  the  husband,  were  made  to  enable 
the  latter  to  (Attain  a  loan  of  money  as  he 
might  find  opportunity  to  do  so,  and  to  se- 
cure the  loan  by  a  mortgage  on  the  prop- 
erty. It  appears  that  after  aeenring  su^ 
loan  it  was  provided  by  an  agreement  be- 
tween him  and  his  wife  tiuit  be  should 
cause  the  pranises  to  be  recatreyed  to  them 
to  be  held  as  they  formerly  had  been.  After 
placing  thereon  all  of  the  mortgage  liens 
here  involved,  he  appears  to  have  complied 
with  this  agreement,  and  tiie  realty  was 
reoonveyed  to  him  and  his  wife,  tiirou^  Uie 
intervention  of  a  trustee.  That  the  facta, 
as  found  1^  the  court,  dearly  reveal  a  shift, 
device,  or  eontrivance  on  the  part  of  appel- 
lants to  avoid,  in  an  indirect  or  circuitous 
manner,  that  which  the  statute  expressly 
proUbited,  is  certainly  not  a  debatable  ques- 
tion. When  such  attempts  to  evade  a  posi- 
tive law  are  shown,  it  is  the  duty  of  a  court, 
as  the  authorities  afRrm,  "to  Iwush  away  the 
cobweb  varnish,  and  show  the  transactim 
in  its  true  light."  Enforcing  this  well-estab- 
lished rule,  and  it  follows,  under  the  circum- 
stances in  tills  case,  that  the  act  of  appel- 
lants in  mtntgi^ng  the  real  estate  in  dis- 
pute must  be  held  to  foil  as  fnlly  within 
the  prohibition  of  tiie  statute  aa  though  the 
conveyance  of  the  property  to  the  husband 
had  not  been  made. 

The  next  inquiry  la,  Can  appellee  insur- 
ance company,  at  the  time  it  accepted  the 
first  mortgage,  be  ehai^^ble  with  notice  or 
knowledge  that  the  shift  or  eontrivance  oi 
appellants  in  causing  the  premises  to  be  con- 
veyed to  the  husband  was  resorted  to  for  the 
purpose  of  evading  the  lawT  The  court 
found  that  appellee  had  no  knowledge  of  the 
purpose  of  making  the  conveyances  of  date 
September  23,  1806,  to  the  trustee,  and  by 
the  latter  to  the  husband,  "except  such  as 
was  disclosed  1^  the  record  aforesaid,  and 
said  abstract  of  title."  In  considering  the 
question  as  to  whether  constructive  knowl- 
edge of  the  evasion  in  question  can  be  im- 
puted to  appellee,  we  may  properly  call  at- 
tention to  some  of  the  facts  and  circum- 
stances among  others,  of  which  it  was 
apprised  by  an  examination  of  the  record  and 
abstract  of  title.  It  is  shown  to  have  had 
knowledge  at  the  time  the  loan  was  made 
that  appellants  were  husband  and  wife,  and 
that  in  1894  the  real  estate  in  question  had 
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been  conveyed  to  them  as  husband  and  wife, 
and  Uuit  they  cmitinued  to  so  hold  it  until 
September  23,  1896,  on  which  date,  1^  the 
deeds  in  controversy,  it  wsa  conveyed  to  the 
husband  for  the  n«ninal  consideration  of  91> 
as  expressed  In  both  deeds.  It  also  knew, 
or  must  be  presumed  to  have  known,  that 
the  condition  upon  which  the  land  bad  been 
conv^ed  to  tiie  trustee  was  tiiat  he  should 
convey  it  to  the  husband  on  demand.  It 
vas  also  apprised  of  the  further  fact  that 
the  husband  was  seemingly  in  haste  to  se- 
cure a  loan  on  the  property,  for  it  appears 
that  within  three  days  aiter  tiie  ecmvey- 
ances  tiiereof  to  him  he  made  application 
for  the  loan  in  controversy.  It  seems  that 
the  company  at  onoe  agreed  to  loan  bim  the 
money,  if  bis  title  to  the  prc^wrty  should 
be  approved  by  Hr.  Hammond,  its  agent 
and  attorney.  The  abstract  was  examined 
and  ai^roved  hy  the  latter,  and  on  Septem- 
ber 30,  1806,  the  loon  was  made  to  the 
husbatad  for  $4,090,  and  tiie  mortgage  in 
suit  was  executed  and  accepted  ty  it  as  a 
seeuriiy  for  said  loan.  Notwithstanding  all 
of  tHe  means  of  knowledge  afforded  to  ap- 
pellee, it  made  no  further  inquiry  whatever 
of  ai^iellanta,  or  eitiier  of  them,  or  of  any 
other  person,  in  regard  to  the  object  or  pur- 
pose at  the  conveyances  made  on  September 
23,  1896.  Under  the  droumatancea,  appellee 
had  no  sufltdent  reason  to  rest  content  in 
the  mere  belief  that  the  wife,  in  good  faith, 
had  sold  tiie  property  to  the  hnsband  for  the 
mere  pittance  of  $1,  upon  which  it  accepted 
a  mortgage  as  security  for  $4,000  and  over. 
It  would  ai^>ear,  when  all  of  the  facts  and 
circumatanoeB  of  whidi  appellee  bad  knowl- 
edge are  considered,  tiiat  its  neglect  to  make 
further  toqulry  can  oaly  be  explained  upm 
the  theory  that  it  desired  to  remain  igno- 
rant. It  wsM  not  at  liberty  to  close  its  ^ea 
and  make  no  further  inquiry  or  investiga- 
tion, and  then,  as  it  does  in  this  act{<m,  at- 
iicmpt  to  shield  itself  upon  the  plea  that  it 
was  ignonnt  of  the  puqMse  of  appellants 
to  evade  the  law  1^  executing  the  convey- 
ances in  question.  We  do  not  mean  to 
affirm  that  appellee  can  be  prejudiced  by 
any  secret  agreement  between  appellants  of 
widch  it  had  no  knowledge.  The  proposi- 
tion with  whidi  we  are  called  upon  to  deal 
is  not  in  regard  to  any  secret  agreement 
between  appellants  M  which  appellee  had  no 
notice,  but  the  question  fs.  What  knowledge, 
under  all  of  the  drcumstances,  ought  to  be 
imputed  to  it  in  respect  to  the  particular 
point  here  Involved?  In  Ward  v.  Berkshire 
L.  Ins.  Co.  108  Ind.  301,  9  N.  E.  361,  this 
court,  in  considering  a  mortgage  executed  by 
a  married  woman  on  her  separate  property, 
said,  by  Elliott,  J.:  "The  question  is,  not 
what  facts  were  known  to  the  mortgagors, 
but.  What  facts  did  the  appdlee  have  knowl- 
Digitizea  by  VjOOQ  IC 


M6 


Indiana  Supbekb  Ooubt. 


Feb., 


edge  of,  or  ought,  under  the  eireimistanees, 
to  be  charged  with  having  knowledge  of?  It 
ia  true  that  the  appellee,  having  notice  of 
Mrs.  Ward's  coverture,  was  bound  to  inquire 
whether  she  had  capacity  to  make  the  con- 
tract; but,  when  reaacHiable  care  and  dili- 
gence arc  exercised,  the  party  contracting 
with  the  married  woman  may  rely  upon  her 
representations."  In  Cupp  v.  Campbell,  103 
Ind.  213,  2  N.  E.  560,  this  court  aCBrmed 
that  "one  contracting  an  encumbrance  on 
the  estate  of  a  married  woman  cannot,  how- 
ever, deal  witb  her  at  arm's  length,  knowing 
that  she  is  married,  and  that  by  law  she  is 
prohibited  from  contracting  for  the  benefit 
of  another;  and,  knowing  that  she  is  about 
to  encumber  her  separate  estate  In  his  favor, 
he  is  bound  to  inquire  ooneeming  the  con- 
sideration, and  ascertain,  if  he  may,  by  rea- 
sonable inquiry  from  her,  whether  it  is  for 
her  benefit,  or  for  the  benefit  of  another; 
and,  unless  misled  hj  the  conduct  or  repre- 
sentations of  the  wife,  he  will  be  held  to 
have  acquired  a  knowledge  of  the  facts 
which  prudent  inquiry  would  have  disclosed. 
.  ,  .  Oonsldering  the  importunities  to 
which  they  are  liable,  the  statute  should  be 
construed  so  as  to  answer  the  purpose  for 
which  it  was  enacted.''  In  Oummings  v. 
Mn^tin,  128  Ind.  20.  27  N.  E.  173,  it  is  said: 
"It  is  only  where  the  lender  is  a  party  to,  or 
is  chargeable  witii  knowledge  of,  the  at- 
tempted evasion  of  Qie  statute,  that  the  con- 
tract is  invalidated." 

Tlie  principle  W  elementary,  and  one  well 
supported  by  authorities,  that  where  one  has 
knowledge  of  facts  sufficient  to  excite  the 
attention  of  a  person  of  ordinary  prudence 
and  put  him  upon  further  inquiry.. he  is 
required  to  make  such  inquiry  in  good  faith 
and  with  diligence,  and,  in  the  absence  of 
so  doing,  he  will  be  chargeable  with  the 
knowledge  of  Uie  particular  point  or  fact 
which  such  inquiry  would  have  revealed  or 
imparted.  Kuhns  v.  Gates,  02  Ind.  66; 
Smith  V.  Schtceigerer,  129  Ind.  363,  28  N. 
E.  606;  Pcrrine  v.  Barnard,  142  Ind.  448, 
41  N.  E.  820;  Hawea  v.  Ohaille,  129  Ind. 
435,  28  N.  E.  848;  FUmore  v.  Beithman,  6 
Colo.  120;  Wade,  Notice,  S§  10,  11.  In  fact, 
it  may  be  asserted  that  the  rule  as  to  the 
knowledge  which  will  be  imputed  to  the 
grantee  in  a  case  of  fraudulent  conveyance, 
and  likewise  the  rule  recognized  in  respect 
to  the  knowledge  which  a  purchaser  of  real 
estate  is  held,  as  a  matter  of  law,  to  have 
acquired  from  the  conditions,  recitals,  etc, 
in  deeds  and  other  instruments  of  record 
which  constitute  his  chain  of  title,  are  appli- 
cable to  the  question  of  knowledge  as  here 
involved.  The  rule  is  well  settled  that,  in 
an  action  to  set  aside  a  fraudulent  convey- 
ance, it  is  not  necessary  that  the  grantee  of 
the  fraudulent  grantor  shall  have  actual 
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knowledge  of  the  intent  of  the  latter  to 
hinder  or  defraud  creditors.  A  leading  au- 
thor deals  with  the  question  of  knowledge 
in  such  cases  as  fcdlows:  "A  knowledge  <rf 
facts  sufficient  to  excite  the  suspidons  of  a 
prudent  man,*  and  to  put  him  on  the  inquiry, 
or  to  lead  a  perwm  at  ordinary  perception 
to  infer  fraud,  or  the  means  of  knowing 
the  use  of  ordinary  diligence,  amounts  to 
notice,  and  is  equivalent  to  actual  knowl- 
edge, in  contemplation  of  law.  The  nature 
and  circumstances  of  the  transaction  may 
sometimes  be  such  as  must  apprise  tlw 
grantee  of  its  character  and  object."  Bump, 
Fraud.  CwT.  |  184.  In  the  ease  of  a  pur- 
chaser of  real  estate,  he  is  required  to 
notice  of  oonditi(ms  and  recitals  in  deeds  of 
record  in  his  chain  of  title  which  affect 
sudi  title.  Wade,  Notice,  9S  307,  308,  313. 
In  the  latter  section  the  author  si^:  "The 
reason  aJl^d  fOT  the  rule  is  that  the  pur- 
chaser is  entitled  to  see  all  the  muniments 
of  title,  and  therefore  must  be  presumed  to 
have  seen  them,  and  to  have  taken  notice  of 
all  their  redtals  i^ich  in  any  way  affect 
bin  purchase,  as  the  omission  on  his  part  to 
take  such  precautions  would  amount  to 
gross  negligence."  In  Webb  on  Record  (rf 
Title,  g  176,  the  author  says:  "The  record 
is  notice  of  everything  dedueible  from  its 
contents,  as  matter  of  law.  .  .  .  The 
record  will  charge  erastructive  notice  of 
fraud  in  the  execution  of  the  deed  where 
there  is  matter  on  the  face  of  the  instrument 
indicating  fraud,  but  not  otherwise."  In 
I  178  of  the  same  work,  it  is  asserted  that, 
"as  to  matters  of  fact  recited  or  alluded  to 
in  the  record,  and  as  to  other  instruments 
referred  to  therein,  it  may  be  stated  as  a 
general  rule,  that,  if  there  is  sufficient  con- 
tained in  the  record  to  reasonably  induce  an 
inquiry  in  the  mind  of  an  intelligent  person, 
it  will  charge  notice  of  the  facte  so  con- 
tained, and  of  all  facts  which  an  inquiry 
suj^sfced  by  such  information  diligently 
prosecuted  would  have  disclosed.  In  many 
instances  the  constructive  notice  imparted 
by  the  record  is  in  the  same  transaction 
blended  with  that  arising  from  recitals  in 
other  instruments  in  the  same  chain  of  title, 
and  also  with  that  growing  out  of  the  duty 
of  inquiry  suggested  by  some  matter  of  fact 
entirely  outside  of  the  record."  In  §  179 
the  same  author  says:  "Recitals  of  an  un- 
usual character  will  ordinarily  excite  atten> 
tion  and  charge  notice  by  imposing  the  duty 
of  inquiry.  Thus,  the  recital  of  an  inade- 
quate consideration,  especially  if  it  be 
grossly  disproportionate  to  the  real  value  ot 
tlie  property,  is  often  regarded  as  a  cogent 
circumstance  so  loudly  informing  the  pur- 
choaer  of  fraud  that  he  will  not  be  per- 
mitted to  shelter  himself  behind  the  want  of 
actual  knowledge."  See  also  23  Am.  ft  Eng. 
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Eno.  Law,  p.  6lZ;  Hume  t.  Franeen,  73 
Towa,  2fi,  34  N.  W.  490;  Eoppin  v.  Doty,  25 
Wis.  673;  Worthj/  v.  Caddell,  76  N.  C.  82, 
86;  Eck  V.  Hatcher,  SB  Ho.  235;  Knapp  v. 
Bailev,  79  Me.  196,  1  Am.  St.  Bep.  29S.  9 
Atl.  122. 

The  real  estate  held  by  appellants  as  ten- 
ants 1^  entireties  was  ao  far  within  the 
protection  of  the  lav  as,  generally  speaking, 
not  to  be  tubjeet  to  the  dcMs  or  obligaticms 
of  either  the  wife  or  huslMnd.  Xeithar  could 
oonvey  or  mortgage  it  witiiont  the  other 
jc^ned,  and  in  case  of  mortgage,  <mly  to  se- 
cure the  obligations  of  the  wife.  As  ap- 
pellee appears  to  have  known  that  a|^^- 
lants  were  husband  and  wife,  and  that  the 
properly  vraa  held  by  them  aa  such,  it  was 
bound  to  know  of  the  protecUmt  afforded  it 
under  our  laws.  Under  these  cirenmstanoes, 
it  would  seem  that  the  natural  or  reasonable 
inquiry  si^gested  tiierel^  would  be,  Why 
should  the  wife  be  moved  to  convey  the 
property  to  the  husband  in  consideration  of 
the  mere  sum  of  $1,  thereby  subjecting  it 
to  all  obligations  or  debts  which  might  le- 
gally racist  against  him  T  Her  action,  on  the 
face  of  the  transaction,  certainly  bo  far  as 
the  matter  of  her  property  rights  or  inter- 
ests were  eonoemed,  oould  not  be  said  to 
conduce  to  her  tietterment.  The  very  char- 
acter and  circumstances  of  the  transaction 
leading  up  to  the  execution  of  the  mortgage 
are  apparently  so  singular,  or  beyond  tiie 
ordinary,  as  to  have  excited  the  attention  of 
an  ordinarily  prudent  person,  and  put  him, 
as  'Uie  authorities  assert,  "upon  furUier  in- 
quiry" in  regard  to  the  purpose  or  motive 
of  ccmveying  the  real  estate  to  the  husband. 
Had  an  inquiry  been  made  in  good  faith  and 
with  diligence,  it  may  be  assumed  that  ap- 
pellee would  have  ascertained  and  been  fully 
apprised  of  the  purpose  or  motive  of  appel- 
lants in  mnking  the  conveyances  in  contro- 
versy on  the  23d  day  of  September,  1896. 
As  appellee  had  the  means  of  knowledge 
in  regard  to  this  particular  fact  or  point,  in 
contemplation  of  law  it  must  be  held  ae 
chargeable  with  knowledge  of  such  fact. 
Rajf  V.  Yaniell,  118  Ind.  112,  20  N.  E.  705; 
Sinijcr  v.  Jacobs,  3  McCrary,  638,  11  Fed. 
569;  Kunkle  v.  Qayiord,  1  Nev.  123;  and 
other  authorities  hereinbefore  cited. 

As  the  special  finding  discloses  that  ap- 
pellee had  the  same  means  of  knowledge  in 
r^ard  to  the  purpose  or  motive  of  appel- 
lants to  evade  the  statute  at  the  time  it 
accepted  the  second  mortgage  on  the  prem- 
ises to  secure  an  additional  loan  from  it  to 
tiie  husband  as  it  had  when  it  made  the 
first  loan  to  him,  it  is  in  no  better  attitude 
to  shield  itself  upon  the  ground  of  want  of 
notice  than  it  was  in  regard  to  the  first 
mortgage.  Between  the  dates  of  the  two 
mortgages,  it  appears  that  the  title  to  the 
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real  estate  remained  unchanged,  no  other 
conveyance  thereof  having  been  made.  As 
appellee  is  shown  to  have  had  knowledge  of 
the  fact  of  the  evaaitm  in  quesUtm  at  the 
time  it  made  the  first  loan  to  the  husband, 
as  the  court  finds,  and  was  afforded  the 
same  means  of  knowledge  at  the  time  it 
made  the  second  loan  to  him  and  accepted  a 
mortgage  upon  the  idenUeal  real  estate,  it 
must  be  held  as  chargeable  with  knowledge 
at  the  time  of  the  purpose  or  motive  of 
appellants  in  making  Uie  conveyances  in 
controversy. 

It  is  aiffinned  by  the  authorities  that 
where  a  person  already  has  notice,  either 
actual  or  constructive,  of  a  fact  material  to 
a  new  transaction,  "the  new  dealing  must 
be  judged  and  the  ri^ts  of  the  parties  must 
be  determined  on  the  assumptlw  that  the 
fact  of  which  be  had  prior  notice,  actual  or 
(xaistrueUve,  was  then  known  to  him.  In 
other  words,  notice  to  a  party,  actual  or 
constructive,  in  a  particular  transaction,  of 
a  fact  which  exempts  a  defendant  from  lia- 
bility in  that  transactiMi,  is  notice  in  all 
subsequent  transactions  of  the  same  charac- 
ter between  tiie  same  parties."  Ooa  t. 
Vearoe,  112  N.  Y.  637,  3  L.  R.  A.  563,  20 
N.  p].  566.  The  facts  in  the  appeal  of  Long 
V.  6V(w«on,  119  Ind.  3,  4  L.  R.  A.  783,  21 
N*.  E.  450,  cited  by  appellees,  are  easily  dis- 
tinguishable from  those  in  the  case  at  bar. 
In  that  case  the  deed  of  record  whereby  the 
real  estate,  which  was  a  lot  in  the  town  of 
Fowler,  had  been  conveyed  to  the  husliand, 
disclosed  on  its  face  a  omsideration  of 
$1 ,500.  On  the  face  of  the  deed,  aside  from 
any  other  notice  that  might  have  been  im- 
puted to  the  mortgagee,  that  amount  might 
have  been  presumed  to  have  been  a  full  con- 
aideratiim  for  the  lot.  The  title  to  the 
premises  therein  had  stood  in  the  name  ol 
the  husband  for  six  months  prior  to  the 
time  he  secured  the  loan  thereon.  It  la 
stated  in  that  case  that  the  lender  or  mort- 
gagee had  no  knowledge  that  the  title  of  the 
wife  to  the  realiy  had  been  transferred  to 
the  husband  for  the  purpose  of  evading  the 
statute. 

Under  the  circumstances  and  facts  in  this 
case,  we  conclude  that,  at  the  time  appellee 
insurance  company  acceptetl  each  of  the 
mortgages  in  suit,  it  must  be  held  as  charge- 
able at  least  with  constructive  knowledge  of 
appellants'  purpose  or  object  to  evade  tiie 
statute. 

It  appears  that  appellee  the  State  Bank  of 
Indiana  became  a  cross  complainant  in  this 
suit  for  the  purpose  of  foreclosing  its  mort- 
gage. So  far  as  the  question  between  it  and 
appellants  herein  is  concerned,  it  must  be 
treated  as  though  it  had  as  plaintiff  in  an 
independent  and  separate  action  sought  to 
foreclose  that  instrument.  The  flrst^se<nnd, 
Digitizea  by  VjOOQ  til 


048 


Indiana  SimtuiE  Oocbt. 


Feb., 


and  flfteentii  paragraphs  of  the  special  find- 
ing are  the  only  ones  which  can  be  said  to 
affect  the  bank.  TJpom  these  findings  the 
seventh  eonelusion  of  law  is  based.  Counsel 
for  the  bank  insist  that  this  conclusion,  un- 
der the  facts,  is  Justified.  Some  of  the  facts, 
among  others,  which  Mrs.  Webb,  in  her  sep- 
arate answer  to  the  bulk's  cross  eomt^nt, 
alleged,  substantlallj,  are  (1)  that  the  rec- 
ords of  the  recorder's  office  showed  the  ccm- 
veyances  of  September  8S,  1890,  1^  which 
the  title  to  Hxe  real  estate  in  question  had 
been  transferred  to  Benjamin  h,  Webb; 
(2)  that  the  bank  on  October  6,  1900,  when 
it  accepted  the  mwtgage  from  him  as  se- 
curity for  the  new  note,  knew  of  tbe  purpose 
for  \rtiich  the  title  thereto  had  been  placed 
in  him,  vig.,  in  order  to  enaUe  him  to  mort- 
gage the  premises  to  secure  his  own  indebt- 
edness; (3)  she  further  charged  that  she, 
under  the  mortgage,  was  a  surety,  which 
fact  was  well  luiown  by  the  bank  at  the 
time  it  accepted  said  instrumoit.  It  will 
be  noted  that  the  special  finding  discloses 
that  Webb  alraie  eze<nited  the  mortgage  to 
tbe  bank,  his  wife  not  jraning  therein,  and 
that  in  the  matter  of  said  mortgage  the 
bank  dealt  entirely  with  him  in  whose  name 
the  title,  as  shown  liry  the  rcMvds,  tbm 
stood,  and  had  so  cwtinued  to  stand  fw 
over  a  period  of  four  years.  It  will  be  fur- 
ther obserred  that  there  is  an  entire  ab* 
sence  of  ai^  facts  in  the  special  finding,  so 
far  M  it  applies  to  tiie  bank,  whidi  even 
tend  to  show  that,  at  the  time  the  mortgage 
was  accepted  from  Webb,  it  either  knew  or 
ought  to  have  known  that  he  was  a  married 
man.  It  is  true  that  it  may  be  said  that 
the  deed  made  September  23,  1896,  by  which 
ho  acquired  the  title  to  the  premises,  dis- 
closed ou  its  face  that  he  was  at  that  time 
tiie  husband  of  Sallie  M.  Wdbb;  but  cer- 
tainly when  the  period  of  time  whidi  had 
elapsed  between  September  S3,  1890,  and  Oc- 
tober 0,  1900,  is  ocMsidered,  the  baidc,  under 
such  drcomstances  alone,  cannot  be  held  as 
ehsTgeable  with  knowledge  that  suoh  mar- 
riage relation  continued  to  exist.  In  the 
absence  of  anything  to  the  contrary,  the 
bank,  from  the  mere  fact  that  it  may  be 
said  to  have  bad  notice  from  the  rectn-d 


that  Benjamin  L.  Webb  was  a  married  man 
on  September  23,  1800,  was  not  bound  to 
assume  that  such  ccmjugal  relations  still 
oontinued  to  exist  on  October  6,  1900.  See 
Craig  T.  BetMett,  140  |nd.  S74,  4fi  N.  E. 
792;  Crmcder  r.  Rigga,  153  Ind.  168,  102, 
S3  N.  E.  1019.  Her  suretyship,  as  alleged, 
and  her  coverture  at  tiie  time  the  bank  ao* 
cepted  the  mcoigage,  and  the  further  fact 
that  the  hank  had  knowledge  of  these  facta, 
were  material,  and  the  burden  was  upon  her 
to  prove  than  in  order  to  sustain  her  al- 
leged defense.  As  the  apeeisl  fining  is 
silent  in  regsrd  to  any  knowledge  which 
the  bank  had  in  respect  to  the  fact  M  her 
coverture  at  the  time  of  the  transactim 
with  Mr.  Webb,  it  must  be  treated,  under 
tbe  rule  so  repeatedly  afilrmed  by  this  eonrt, 
as  an  express  findii^  of  that  fact  against 
her.  The  trfRce  of  a  special  finding  is  to 
find  facta,  and  no  cnnissioa  of  a  Cut  therein 
can  be  supplied  1^  intendment.  BM  v.  Oor- 
bin.  136  Ind.  260,  36  N.  E.  28 ;  CUeMlmid,  O. 
C.  a  Bt,  L.  R.  Co.  T.  Jfifler,  149  Ind.  490, 
49  K.  E.  44S;  Metropolitan  L.  In$.  Co.  v. 
fiouuer,  20  Ind.  App.  SS7,  60  N.  E.  80; 
Elliott,  App.  Proc.  |  767.  As,  under  the 
circumstances,  we  are  compelled  to  presume 
that  Mrs.  Webb  Coiled  to  establish  the  fiwt 
in  regard  to  knowledge  on  tiie  part  ci  the 
bank,  it  miut  follow,  fw  this  reason  alone, 
if  for  no  other,  that  her  exceptions  to  the 
court's  seventh  omclvsion  of  law  wwe  prop- 
erly overruled. 

We  conclude  that  the  appellate  court 
erred  in  afllrming  in  whole  the  judgment  of 
the  Maiicm  circuit  court,  and  that  the  latter 
court,  under  the  busts,  erred  in  auatalning 
the  validity  of  each  at  the  nHHrtgsgea  of  ap- 
pellee insurance  company,  and  in  enforcing 
foreclosures  thereof. 

The  fudgment  of  the  Appellate  €ourt  it 
reverted  in  part,  and  lilwwise  that  of  the 
Maricm  Circuit  Court,  and  the  cause  is  re<- 
manded  to  the  latter  court,  with  ittstrue- 
tions  to  restate  its  oondusions  of  law  con- 
sistently with  this  c^inion,  and  render 
judgment  aeeordin^y. 

OlUett,  J.,  conours  in  the  result. 

Petition  for  rehearing  overruled. 


NORTH  CAKOLJNA  SUPREME  COURT. 


W.  H.  OSBORN,  Appt., 

V. 

M.  T.  LEACH  et  at. 
(136  N.  C.  628.) 
1.  It  la  Ubelou  pvr  se  to  cbarse  ax 


Note. — For  other  cases  In  this  series  as  to 
validity  of  statutes  limltliiff  recovery  against 
newspaper  proprietor  (or  libel  to  actual  dam- 
ages where  retraction  Is  made,  see  Park  v.  De- 
60  L.  R.  A. 


oSelml  IntrWBted  with  tbe  daty  «f 
pwrchaslav  Bwnpllee  for  a  public  Instl- 
tatloD  with  paying  more  for  articles  pur- 
chased tban  they  were  worth,  and  receiving 
commlsslooe  upon  tbe  transactions,  and  par 
for  ttis  time  In  excess  of  what  lie  Is  allowed  by 
law. 


trolt  Free  Press  Co.  1  L.  O.  A.  699 ;  Allen  v. 
Pioneer  Press  Co.  8  L.  B.  A.  532 ;  and  Hansm  v. 
Krehblel,  64  L.  R.  A.  790. 
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3.  The  p«bIle«tloM  of  llbeloiu  matter  !■ 
not  prlTllesed  merely  becaoK  the  acts  ap- 
on  which  the  charge  Is  fooBded  are  to  become 
the  subject  of  legal  proceedings. 

3.  A  ii«m»«it  eanmot  be  cnated  In  an  ac- 
tion to  reoorer  for  the  pablleatlon  of  a  libel 
for  absence  of  proof  of  actnat  damages,  under 
a  statute  providing  that.  If  the  article  was 
pabllshed  In  good  faith,  Ita  falsity  was  due  to 
honest  mistake,  and  there  were  reasonable 
grounds  for  bellerlng  the  statement  true,  and 
a  retraction  should  be  made,  only  actual  dam- 
ages shall  be  recovered,  since  good  faith,  hon- 
Mt  mistake,  and  reasonable  grounds  of  belief 
are  afllrmatlTe  defenses  wblcb  the  court  can- 
not adjudge  ou  a  motion  for  nonsuit 

4.  iTbe  leKlalatore  mar  remoTe  tbe  11a- 
blUtT  fx  pvaltlve  damaves  In  libel 
suits  in  cases  where  a  retraction  la  made  upon 
notice,  slnee  the  right  to  such  damages  is  not 
a  property  right. 

5.  Comvenaatloa  (or  meatal  and  pbyal- 
eal  pain  and  Injury  to  reputation  may  be 
recovered  as  actual  damages  for  the  publlca- 
Uon  of  a  libel. 

6.  Tbe  lavr  preanmei  injvrr  to  tbe  (eel- 
iBfcs,  mental  anguish,  and  Injury  to  the 
reputation  In  case  of  a  publication  of  an  arti- 
cle which  is  libelous  per  as. 

7.  Tbe  lefflslatare  cannot  make  tbe  re- 
traetiou  of  a  libel  a  ground  for  limiting 
the  liability  of  the  publisher  to  spsdal  dam- 
ages tntllcted  by  it. 

8.  Iilmltlnsr  the  risbt  to  escape  pnni- 
tlve  damages  for  the  publication  of  a 
libel  by  a  retraction  to  tbe  publishers  of 
newspapers  and  periodicals  Is  not  an  nncon- 
BtltotiODal  discrimination  against  other  per-' 
sons  who  may  be  guilty  of  pnbll^lng  a  libel. 

9.  Patlmre  to  arlve  the  notice  reanlred 
by  statnte  to  the  pabltsher  of  a  libel 
for  the  purpose  of  enabling  blm  to  make  a 
retraction  and  escape  liability  for  punitive 
damages  Is  not  a  groand  for  dismissing  an  ac- 
tion for  actual  damages,  since  such  damages 
might  be  recovered  notwithstanding  the  ab- 
sence of  notice. 

•   (Douglo*,  J.,  dissents  la  part.) 
(Hay  27, 1904.) 

APPEAL  hy  plaintiff  from  a  jodgment  of 
the  Superior  Court  for  Guilford  Coaaty 
in  f  avOT  of  defendants  in  an  action  Ivou^t 
to  recover  damages  for  the  aUeged  pnblioa- 
tion  of  a  libel.  iEeversed. 
Hie  facte  are  stated  in  tbe  oplnttm. 
JfMsra.  Kins  *  Kfialwll,  J.  T.  Mom- 
kamd,  and  T.  M.  Arce  for  appellant. 

Uesara,  AnUatead,  Jomea,  *  Mam.  and 
Jolu  A.  Banlivwi  fw  appellee  Leaeh: 

It  does  not  follow  that  the  act  is  unoon- 
■Utntional  because  Its  prorisionB  are  lim- 
ited to  the  pnUisbers  of  newspapers  and 
periodicals,  for  laws  public  in  their  objects 
may  be  confined  to  a  particular  dass  of 
persons  if  they  be  general  in  their  applica- 
tion to  the  elasB  to  which  they  apply. 

Laoy  V.  Armour  Packing  Oo.  184  N.  C. 
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567,  47  S.  E.  S3;  State  v.  JToorfl.  104  N.  C. 
714,  17  Am.  St  Rep.  606,  10  S.  E.  14S; 
Cooley,  Const.  Lim.  481;  Allm  t.  Pioneer- 
Press  Oo.  40  Minn.  117,  3  L.  R.  A.  532,  12 
Am.  St  Rep.  707,  41  N.  W.  938;  8tat«  t. 
Willingham,  9  Wyo.  290,  62  L.  R.  A.  IW, 
87  Am.  St.  Rep.  048.  62  Fac  797 ;  Jf oore  T. 
Stevetiaon,  27  Conn.  14;  BotehMu  t.  Porter, 
30  Conn.  414. 

Although  this  statute  is  ctmfined  to  a 
class,  yet  it  is  a  general  law  if  it  applies 
to  all  of  a  particular  class. 

lotoa  R.  Land  Oo.  v.  Boper,  39  Iowa,  112; 
PUllipi  T.  Afissouri  P.  R.  Oo.  86  Mo.  640; 
MoAunioK  v.  MisaxBsippi  <6  Jf.  R.  Oo.  20 
Iowa,  338;  Ewing  T.  HoUitKelle,  85  Mo.  64; 
Wheeler  v.  PhiladelpUa^  77  Pa.  838;  AbeeC 
V.  OUtrlc,  84  Cal.  226,  24  Fac  883. 

llie  puUisher  of  a  newspaper,  even  when 
responsible  for  actual  dunagea  which  a 
party  may  suffer  in  consequence  of  injurloue 
publieatitms  in  his  paper,  cannot  properly 
be  made  liable  for  punitive  damages  if  he 
has  been  guilty  of  no  n^igenoe  in  the  se- 
lection of  agents  and  no  personal  miscon- 
duct, and  is  not  shown  habitually  to  make 
his  paper  the  vehicle  of  detractitsi  and 
malice. 

Cooley,  CoDst  Lim.  6th  ed.  662. 

General  damages  are  punitive  or  compen- 
satory, and  compensatory  damages  inelnde 
those  to  character  and  sperial  damages, — 
that  is,  pecuniary  loss;  and  all  compensa- 
tory damages  are  actual  damages. 

Allen  T.  PioMer-Pr^a  Oo.  &  Minn.  117^ 
3  L.  R.  A.  582,  12  Am.  St.  Rap.  707,  41 
N.  W.  986;  S  Am.  ft  Eng.  Enc.  Iaw,  p.  542» 
§  3. 

Punitive  damages  are  in  the  nature  of  a 
penalty,  and  the  right  of  reoororing  a  pen- 
ally may  be  taken  away  at  any  time  before 
judgment. 

Pierce  v.  Kimball,  0  Me.  64,  23  Am.  Dec 
537;  Oriental  Bank  v.  Freeze,  18  Me.  109, 
36  Am.  Dec.  701 ;  Engle  v.  Bhurta,  1  Mich. 
150;  United  States  v.  Tynen,  11  Wall.  88^ 
20  L.  ed.  163;  Coles  v.  Madison  Oountjf, 
Breeac  (111.)  115,  12  Am.  Dec.  161. 

Tbe  question  of  the  adequacy  or  measure 
of  damages  to  be  allowed  is  always  within 
the  control  and  direction  of  the  law-makfiig 
power. 

Sedgw.  Damages,  7th  ed.  pp.  2-6;  Cooley,. 
Const  Lim.  349. 

If  this  act  has  provided  Uie  plaintiff  with 
a  remedy,  and  the  measure  of  his  damages 
is  solely  within  tbe  legislative  disa^<m,  no 
constitutional  provision  has  beott  Ti<rfated, 
although  tbis  statute  limits  his  ri|^t  to  re- 
covery to  actual  damages,  and  tbe  law  must 
stand. 

Moore  T.  Stevenson,  27  Cimn.  14;  HotbK- 
Jeise  T.  Porter,  80  Conn.  414.    ^  . 
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Meaan.  Bubee  At  Bubea  and  Brooks 
ft  Thompson,  for  a|^llee  News  &  Ob- 
serrer  PuUiahing  OcRnpany: 

Hie  ligiBlature  hag  fhe  xif^t  to  alter  tbe 
remedy,  provided  U  ia  not  ^tn^ed  or  im- 
paired. 

People  ex  rel.  Bojfw  v.  TeaffiM,  106  N.  C. 
576,  19  Ank  St  Rep.  647,  11  S.  E.  660; 
GKUfepie  t.  Alliaon,  116  N.  O.  648.  20  S.  E. 
<S7;  Lorhin  t.  Buffartms,  16  Fed.  147;  State 
T.  BeU,  61  N.  C.  {Fbill.  L.)  76;  State  e»  rel. 
Jordan  t.  Pool,  27  K.  C.  (6  Ir«d.  L.)  105. 

RetroaetiTe  laws  iBTolving  no  criminal 
element  are  not  nnamstitutlonal. 

Tabor  r.  Ward,  83  H.  C.  291^  Brown  v. 
Briitain,  84  N.  C.  552;  Whitehurst  v. 
PetUpher,  87  N.  C.  179,  42  Am.  Bsp.  620; 
Tatom  T.  WAtfe,  05  C.  463;  Drehman  v. 
£tiM.  41  Uo.  184,  97  Am.  Dee.  268. 

The  right  to  a  particular  remedy  is  not  a 
vested  right. 

Cooley,  C<mBt  Urn.  442;  Sutherland, 
Stat.  Ctmstr.  S  206;  Endlich,  Interpretation 
of  Statutes,  S  28 ;  SeiuahaU  t.  Behmidtg,  60 
Mo.  454;  Donner  v.  Palmer,  23  Cal.  40; 
Zione  T.  Jfelton,  79  Flu  407;  Lotcrenoe  R.  Co. 
T.  Mahoning  Countp,  35  Ohio  St.  1 ;  Rivere 
T.  CfoJe,  38  Iowa,  677 ;  Ohaffe  t.  Aaron,  62 
Ifias.  29;  Colder  Bull.  3  DaH.  886,  1  L. 
od.  648;  R«  GarloMd,  32  How.  Fr.  241; 
f'lBtehw  T.  Peofc,  6  Cranch,  138,  3  L.  ed. 
178;  ShepJiertZ  t.  People,  25  K.  Y.  406;  Com. 
T.  Dulfi/,  08  Pa.  606,  42  Am.  Rep.  664; 
Caldxcett  t.  State,  66  Ala.  188. 

1%e  l^Blature  has  complete  ixmtrol  over 
tile  methods  of  procedure  in  its  courts. 

Bherrill  r.  Weeteni  V.  Teleg.  Co.  100  N. 
G.  527.  14  8.  E.  94. 

Punitory  damages  or  "smart  money"  are 
not  given  to  oompenaate  for  wrongs  aus- 
tained,  but  as  a  penalty  or  punishment  to 
the  defendant,  just  as  a  fine  is  imposed  upon 
A  defendant  ocnvicted  of  a  violatiw  of  the 
criminal  law. 

Newell,  Slander  ft  Libel,  842. 

The  party  has  no  vested  right  in  a  rem- 
edy, and  Uie  legislature  may  pass  laws 
ohanging  the  rule  for  measure  of  dunages. 

6  Am.  ft  Eng.  Ene.  Iaw,  p.  949;  Unter- 
meyer  v.  ¥reu«d,  7  C.  C.  A.  188,  20  U.  S. 
App.  32,  58  Fed.  206 ;  Dent  t.  Holbrook,  54 
Cal.  143;  Thayer  v.  Beavey,  11  Me,  284; 
Blount  T.  Windley,  95  U.  S.  173,  24  L.  ed. 
424. 

Olmrk,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  for  libel  against  M.  T. 
Leach  and  the  News  ft  Observer  Publiahing 
Company.  Judgment  by  default  for  want  of 
an  answer  and  inquiry  had  been  taken 
against  the  defendant  Leach.  132  N.  C. 
1149.  45  S.  E.  1037,  133  N.  C.  427,  45  S.  E. 
783.  In  the  trial  np<Hi  the  merits,  at  the 
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dose  of  the  plaintiff's  evidence,  the  defend- 
ant Leach  moved  to  diamias  '^tpim  the 
ground  that  the  newspaper  article  alleged  to 
be  libelous  was  not  llMous.  and  that  the 
plaintiff  had  not  alleged  a  eause  of  action." 
The  oourt>  being  of  tiiat  opinion,  instructed 
the  jury,  on  account  ot  the  judgment  1^  do- 
fault  and  inquiry,  to  return  a  verdict  of  one 
penny  as  to  Leach,  and  thereupon  rendered 
a  judgment  againat  him  for  one  penny  dun- 
ages  and  <me  pramy  oosta.  Code,  S  625  (4). 
In  this  tliere  waa  error.  Tlie  publieatiaii  in- 
spired by  the  defendant  Leach  dtargea  that 
the  plaintiff  bou^t  for  the  state's  prison,  of 
whi6h  be  waa  a  director,  oertain  mules,  giv- 
ing $27  per  head  more  than  they  were  worth, 
luid  paying  for  horaea  double  what  they 
were  worth,  thua  defrauding  the  state'a 
priaon  of  that  aum;  and  ohwgiug  further 
that  the  plaintiff  received  for  hla  Krvicea 
$5  for  eaiclh  mule  bou^t.  as  cwnmiasiona, 
his  ezpenaea,  uid  aeveral  hundred  didlara 
for  his  time,  when,  as  director,  1^  law  he 
was  entitled  to  $4  per  day  only  (Laws  1809, 
p.  119,  chap.  24,  |§  4,  9,  10).  Thia,  if  not 
a  direct  fdiarge  of  fraud,  ia  at  leaat  an  alle- 
gation oi  a  gross  breach  of  official  ^duty  and 
miacondiict  by  the  plaintiff  as  director  of  a 
state  institution,  aiid  ineompetance.  if  not 
worse,  in  the  purduue  of  the  midea  and 
horses,  and  the  receipt  of  pay  in  excess  olt 
that  allowed  by  law.  niis  language  was 
libelous  per  ee  {Rama^y  y.  Cheek,  109  N.  C. 
270,  18  S.  E.  775),  and  the  burden  was  upm 
the  defendant  to  prove  their  truth  or  matter 
in  mitigation. 

As  to  the  other  defendant,  the  News  ft 
Obeerver  Publishing  Company,  the  court  al- 
lowed the  motiw  made  to  diamiaa  upon  the 
grounds  ( I )  that  the  plaintiff  had  not  given 
it  the  notice  required  1^  chap.  557,  p.  784, 
Laws  1901;  (2)  Hist  the  plaintiff  had  not 
made  out  a  ease  against  it;  and  {3>  npcm 
the  further  ground  that  1^  plaintiff^  coun- 
sel admitted  in  open  court  that  tiie  plaintiff 
had  not  sustained,  and  did  not  claim,  any 
special  damage.  The  seoond  ground  ia  dis- 
posed of  by  what  is  aaid  above.  The  article 
waa  not  C(^ied  frmn  any  paper  which  had 
then  been  filed  in  any  1^1  proceeding,  bat 
waa  an  oral  atatement  1^  the  defiuidaiit 
Leach  to  the  reporter  of  the  News  ft  Ob- 
server of  what  he  intended  to  file.  The  bur- 
den was  upon  the  defendant  publiahing  com- 
pany to  prove  the  trutii  of  the  publication, 
or  to  prove  the  absence  of  malice. 

The  other  two  points  raise  the  question  oi 
the  ocmatitutionality  of  chapter  557,  p.  784, 
Laws  1901,  commonly  known  as  the  "Lon- 
don libel  law."  That  atatute  haa  been 
adopted  in  several  states  in  almost  the  idoi- 
tical  words  of  our  statute.  It  has  been  al- 
ready presented  in  the  supreme  court  of  two 
of  our  sister  states,  and  has  .been  held  to  be 
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unconstitutional  in  both,  but  because  of  the 
additicm  of  words  restricting  actual  dam- 
ages" to  mean  special  damages,  which  words 
are  not  in  our  statute. 

The  Constitution  of  North  Carolina  pro- 
vides: "All  courts  shall  be  open,  and  every 
person  for  an  injury  done  him  in  his  lands, 
goods,  person,  or  reputaticm,  shall  have  rem- 
edy by  due  course  of  law."  Article  1,  S  35. 
"The  freedom  of  tiie  press  .  .  .  ought 
never  to  be  restrained,  but  every  individual 
shall  be  held  responsible  for  the  abuse  of 
the  same."  Article  1,  S  20.  If,  therefore, 
this  chapter  impairs  the  right  of  anyone  to 
recover  for  an  injury  to  bis  reputation,  or 
abridges  the  responsibility  of  the  press  for 
an  abuse  of  the  freedom  of  the  press,  the 
legislature  is  clearly  forbidden  by  the  above 
sections  of  the  CcHistitutitHi  fran  the  enact-' 
ment  of  such  statute. 

Section  1,  chap.  667,  p.  784,  Laws'lSOl,  Is 
as  follows :  "Before  any  proceedings,  either 
civil  or  oriminat,  shall  be  brought  for  the 
publieation  in  a  newspaper  or  periodical  in 
this  state  of  a  libel,  the  plaintiff  or  prose- 
cutor shall  at  least  five  days  before  insti- 
tuting such  proceedings  serve  notice  in  writ- 
ing on  defendant  or  driendants,  specifying 
tiie  article  and  the  statements  whidi  he 
alleges  to  be  false  and  defamatny.  If  it 
shall  appeal-  upon  the  trial  that  said  arti- 
cle was  publiabed  in  good  faith,  that  its 
falsify  was  due  to  an  honest  mistake  of  the 
facts,  and  that  i^ere  were  reastmable 
grounds  for  believing  that  the  statements  in 
said  artide  were  truci  and  that  wi^in  ten 
days  after  the  service  of  said  notice  a  full 
and  fair  correction,  apology,  and  retraction 
were  published  in  the  same  editions  of  cor- 
responding issues  cf  the  newspaper  or  peri- 
odical in  which  said  article  appeared,  and  in 
as  conspicuous  place  and  type  as  was  said 
original  article,  then  the  plaintiff  in  Bud\ 
case,  if  a  civil  action,  shall  recover  mily 
actual  damages,  and  if  in  a  criminal  pro- 
ceeding, a  verdict  of  guilty  shall  be  ren- 
dered on  such  a  state  of  facts,  the  defendant 
or  defendants  shall  be  fined  a  penny  and 
costs  and  no  more:  Provided,  this  act  shall 
not  apply  to  existing  suits."  It  must  be 
noted  that  there  is  no  pmalty  on  the  plain- 
tiff, nor  any  exemption  to  the  defendant,  if 
the  plaintiff  does  not  choose  to  give  the  five 
days'  notice,  but  there  is  merely  a  provisicai 
that  five  days*  notice  must  be  given  by  the 
plaintiff,  in  the  miumer  stated,  before  issu- 
ing his  summons,  and  that,  when  such  notice 
is  given,  then,  if  within  ten  days  the  speci- 
fied retraction  is  made,  and  it  appears  that 
the  article  was  printed  in  good  faith  by 
honest  mistake,  and  with  reasonable  ground 
to  believe  the  statements  to  be  true,  the 
plaintiff  can  only  recover  actual  damages. 
It  was  therefore  error  in  the  court  to  non- 
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suit  the  plaintiff,  because  good  faith,  honest  ' 
mistake,  and  reas<Miable  ground  of  belief 
were  alKrmative  defenses,  whidi  the  court 
could  not  adjudge.  But  independently  of 
that,  as  the  argument  raises  tiie  constitu- 
tionality of  the  act,  it  is  well  to  dispose 
of  it. 

The  plaintiff  is  oititled  to  recover  actual 
damages  under  the  act  of  1901,  and  actual 
are  compensatory  damages,  and  include  (1) 
pecuniary  loss,  direct  or  indirect,  or  special 
damages;  (2)  damages  for  physical  pain 
and  inconvenience;  (3)  damages  fw  mental 
suffering;  and  (4)  damages  fw  injury  to 
reputation.  Punitive  damages  ore  not  In- 
cluded in  what  are  termed  actual  or  com- 
pensatory damages,  and  the  act,  upon  the 
conditions  tiierein  apeoifled,  relieves  and  can 
relieve  a  defendant  only  agunet  a  elaun  fw 
that  particular  kind  damages.  Punitive 
damages  are  awarded  oa.  grounds  of  puUie 
policy,  and  not  because  the  plaintiff  has  a 
rig^t  to  the  mmey,  but  it  goes  to  him  mere- 
ly because  it  is  assessed  in  his  suit.  18  Am. 
&  Eng.  Ene.  Law,  2d  ed.  p.  1091;  WttUa«8 
V.  Western  North  Oarolina  R.  Co.  104  N.  0. 
4Ji8,  10  S.  E.  6S2.  The  right  to  have  puni- 
Uyb  damages  assessed  is  Uierefore  not  prop- 
erty. The  right  to  recover  actual  or  oom- 
pensatory  damages  is  pn^terty.  In  our  cose 
the  law  presumes  injury  to  the  feelings, 
mental  anguish,  and  injury  to  the  reputa- 
tirai,  the  publication  being  Ubelooa  per  ae. 
The  evidence  of  tbst  plaintiff,  besides,  proves 
both  these  elements,  and  also  physical  suf- 
fering. There  is  no  evidence  of  special  dam- 
ages,  and  it  is  not  inferred.  The  plaintiff 
is  entitled  to  recover  ctHnpensation  for 
mental  and  physical  pain  and  injury  to  rep- 
utatifHL  These  are  actual  damages,  and 
these  are  property.  "The  ri^t  to  recover 
damages  tor  on  injury  is  a  species  of  prop- 
erty, and  vests  in  the  injured  party  imme- 
diately on  the  commission  of  the  wrong.  It 
is  not  the  subsequent  verdict  and  judgment, 
but  the  commission  of  the  wrong,  that  gives 
the  right.  The  verdict  and  judgment  simply 
define  its  extent.  Being  property,  it  is  pro- 
tected by  the  ordinary  constitutional  guar- 
anties." Hale,  Damages,  p.  2,  note  6; 
Cooley,  Const.  liim.  6th  ed.  p.  445.  It  can- 
not be  extinguished  except  by  act  of  the 
parties  or  by  (^ratitm  of  the  statute  of 
limitati<m.  Ibid.  Tliis  being  an  actim 
upon  a  libel  per  »e,  the  plaintifT  has  a  right 
to  recover  compensatory  damages.  Nemll, 
Slander  A  libel,  43 ;  Hale,  Damages,  p.  99, 
note.  Compensatory  damages  ineldde  all 
other  damages  than  punitive,  thus  embrao- 
ing,  not  only  special  damages,  as  direct  pe- 
cuniary loss,  but  injury  to  feelings,  mental 
anguish,  and  damages  to  character  or  repu- 
tation. 18  Am.  &  Eng.  Enc.  Law,  2d  ed. 
pp.  1082  et  aeq.;  Hale,  Damages,.pp.  99,  lOO, 
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"Actual  damages"  are  Bynonymous  with 
"compensatory  dama^"  and  with  "general 
damages."  Newell,  Slander  &  Libel>  839; 
18  Am.  ft  Eng.  Enc.  Law,  2d  ed.  pp.  1081 
et  aeg.  Damages  for  mental  suffering  are 
actual  or  compensatory.  Tbey  are  not 
special  nor  punitive,  and  are  given  to  in- 
demnify the  plaintiff  for  the  injury  suf- 
fered. 1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
602.  The  law  infers  actual  or  compensatory 
damages  for  injury  to  the  feelings  and  repu- 
tation of  the  plaintiff  from  a  libel  calcu- 
lated to  humiliate  him  or  injure  his  reputa- 
tion or  character,  in  similar  statutes 
adopted  in  other  states  the  following  words 
were  added,  which  are  wisely  tmiitted  in  our 
statute,  t.  €.,  that  actual  damages  shall 
mean  only  "such  damages  as  the  plaintiff 
has  suffered  in  respect  to  his  property,  busi- 
ness, trade,  professi<m,  or  occupation."  And 
on  account  of  the  inclusion  of  those  words, 
whion  restrict  actual  damages  to  mean 
special  damages,  the  act  has  been  held  un- 
etmstitutional  in  most  conclusive  opinions 
by  very  able  courts,  both  in  Kansas  and 
Michigan.  In  a  recent  opinion  {Hanson  v. 
Krehbiel  (Kan.)  84  L.  R.  A.  790,  75  Pac. 
1041),  filed  March  12,  1904,  the  supreme 
court  of  Kansas,  passing  upon  the  oonstitu- 
ti(HiaIity  of  chapter  249,  p.  439,  Laws  1901, 
of  that  state,  which  is  verbatim  our  libel 
law  {Laws  1901,  chap.  557,  p.  784),  save  the 
addition  in  that  statute  of  the  definition  of 
actual  damages,  as  above  stated,  holds  that 
the  statute  is  unconstitutional  because  in 
violation  of  S  18  of  the  Kansas  Bill  of 
Bights,  nhieh  gives  to  all  persons  injured  in 
person,  reputation,  or  property  remedy  by 
due  course  of  law ;  such  constitutional  guar- 
anty being  almost  identical  with  the  above- 
cited  S  ^5,  art.  1,  of  the  Cimstitution  of 
North  Carolina.  The  supreme  court  of 
Kansas  says:  "It  will  be  noted  that  the 
questioned  statute  limits  the  right  of  recov- 
ery in  cases  of  libel  to  actual  damages, 
where,  after  service  of  the  notice  provided 
in  the  1st  sectim,  the  publisher  of  the  news- 
paper in  which  the  libelous  matter  has  ap- 
peared shall  make  a  full  and  fair  retraction 
of  the  libelous  matter,  coupled  with  a  show- 
ing upon  the  trial  that  the  same  was  pub- 
lished in  good  faith,  under  the  misappridien- 
Bion  of  the  facts,  and  defines  tiiat  dass  of 
damages  to  be  such  as  the  plaintiff  has  suf- 
fered in  respect  to  his  property,  business, 
trade,  profession,  ot  occupation.  So  that  in 
such  cases  tiie  libeled  paiiy  may  not  recover 
all  his' damage,  bnt  he  is  confined  to  the  nar- 
row class  designated  and  defined  In  the  act 
as  'actual  damages.'  The  common  law  recog- 
nizes two  dasses  of  damages  in  libel  cases, 
— general  and  special.  General  damages  are 
those  which  the  law  presnmee  must  nat- 
urallv,  proximately,  and  necessarily  result 
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from  the  publieaticm  of  the  libelous  matter. 
They  arise  by  inference  of  law,  and  are  not 
required  to  be  proved  by  evidence.  They 
are  allowable  whenever  the  immediate  ten- 
deney  of  the  words  is  to  impair  the  plain- 
tiff's reputation,  although  no  actual  pecuni- 
ary loss  had  in  fact  resulted,  and  are  de- 
signed to  compensate  for  that  large  and 
substantial  class  of  injuries  arising  from  in- 
jured feelings,  mental  suffering,  and 
anguish,  and  personal  and  public  humilia- 
tion, consequent  upon  the  malicious  publi- 
cation of  the  false  and  libelous  matter.  The 
injury  for  which  this  class  of  damages  is 
allowed  is  something  more  than  merely 
speculative.  While  not  susoeptible  of  being 
accurately  measured  in  dollars  and  cents,  it 
is  a  real  one,  and  more  often  than  otherwise 
more  substantial  and  real  than  those  desig- 
nated as  actual,  and  measured  accurately  by 
the  dollar  standard.  In  short,  it  is  such  an 
injury  to  the  reputation  as  was  contem- 
plated in  the  Bill  of  Rights.  The  law  pre- 
sumes that  this  class  of  injuries  resulted 
necessarily  from  the  publication  of  the  libd- 
ous  matter,  and  the  damages  therefore  were 
recoverable  without  special  assignment. 
Special  damages  were  also  recoverable,  when 
properly  pleaded  and  shown,  and  were  sudi 
damages  as  were  computable  in  money,  and 
may  be  said  to  be  fairly  embraced  in  the  list 
of  actual  damages  as  given  in  the  statute 
referred  to.  This  was  the  conditi<m  of  the 
law  at  the  time  of  the  adoptitm  of  our  Con- 
stitution, and  is  now,  and  these  are  tiie  in- 
juries to  reputation  for  which  it  provided 
that  there  should  be  'remedy  by  due  course 
of  law.'  It  requires  no  argument  to  demon- 
strate  that  the  act  in  question  does  deny 
remedy  for  a  portion  of  Uiese  injuries.  Un- 
less the  one  libeled  has  suffered  in  the  par- 
ticular manner  pointed  out  in  the  statute, 
he  is  remediless.  For  that  other  large  class 
of  persons,  and  still  larger  class  of  injuries, 
no  remedy  is  found.  From  the  writings  of 
the  world's  wisest  man  we  have  the  assur- 
ance 'that  a  good  name  is  rather  to  be 
chosen  than  great  riches.'  Yet  the  possessor 
of  this  thing  of  greatest  value,  being  de- 
spoiled of  it,  is  left  entirely  without  remedy 
for  its  loss,  by  the  statute  in  question,  ex- 
cept in  such  rare  cases  as  he  shaJI  be  able  to 
show  some  exact  financial  injury  in  the 
particulars  named.  We  could  not  excuse 
ourselves  for  holding  that  reputation  is  less 
valnaUe  than  property,  or  tiiat  it  is  Ices 
protected  from  spoliaticm  1^  the  quoted 
provision  of  the  Bill  of  Sights.  It  is  wag- 
gested,  however,  that  tibe  retraction  reqoixed 
by  the  act  to  be  puUished  is  a  fidr  com- 
pensation for  the  injury  done,  and  a  rein- 
vestment of  the  libeled  one  with  his  good 
name.  This  being  done,  all  has  been  ae- 
complished  that  would  be  by-«  verdict  of  a 
Digitized  by  VjOOg  IC 


1904. 


Obbooh  y.  IxASX. 


698 


jury,  and  henoe  th&t  the  retraction  required 
hy  the  legUlative  mactment  is,  if  not  'due 
eourae  of  law,'  an  ample  substitute  for  it. 
It  is  not  an  easy  taslc  to  deduce  either  from 
reason  or  the  authorities  a  satisfactory  defi- 
nition of  'law  of  tiie  land'  or  'due  oourae  oi 
law.'  We  feel  safe,  however,  from  either 
«tandpointi  in  saying  tiiese  trams  do  not 
mean  any  act  that  the  legidaiure  may  have 
passed,  if  such  act  does  not  give  to  (me  op- 
portunity to  be  heard  before  being  deprived 
of  proper^,  liberty,  or  reputation,  or,  hav- 
ing been  deprived  of  either,  does  not  afford 
a  like  opportunity  of  showing  the  extent  of 
his  injury,  and  gfve  an  adequate  remedy  to 
recover  therefor.  Whatever  these  terms  may 
mean  more  than  this,  th^  do  mean  due  and 
orderly  procedure  ot  courts  in  the  ascertain- 
ment of  damages  for  injury,  to  the  end  that 
the  injured  <me  'shall  have  remedy,' — that 
is,  proper  and  adequate  remedy, — thus  to 
he  ascertained.  To  refuse  hearing  and  rcon- 
«dy  for  injury  after  its  infliction  is  a  small 
remove  from  infliction  of  penalty  before  and 
without  hearing."  It  further  says:  "The 
retraction  required  by  the  act  in  question 
may  or  may  not  be  full  reparation  for  the 
injury  suffered.  It  might  the  rather  aggra- 
vate the  injury  already  inflicted,  than  molli- 
fy it.  It  is  sufficient  to  say,  however,  tiiat 
sJl  these  are  questions  for  the  courts,  upon 
proper  notice  to  all  parti«,  and  may  not  be 
•determined  arbitrarily  by  an  act  of  the 
legislature.  .  .  .  It  is  now  claimed  that, 
admitting  the  c(»8titnti<mal  invalidity  of 
-this  act,  because  it  denies  remedy  by  due 
course  of  law,  still  the  legislature  would 
have  a  right  to  require  the  service  [of  this 
notice]  as  a  step  in  the  procedure  in  prose- 
cuting an  action  for  the  recovery  of  damages 
occa8i<med  by  libel ;  this  in  order  to  give  the 
publisher  opportunity  of  retraction  for  the 
purpose  of  mitigating  general  damages  and 
relieving  himself  from  punitive  damages. 
We  do  not  deny  that  the  legislature  might 
do  this.  It  seems  to  us,  however,  that  such 
was  not  its  purpose  and  object,  but,  rather, 
that  the  service  of  this  notice  was  but  a  step 
in  the  procedure  to  relieve  publishers  from 
all  general  damages.  That  object  having 
heen  found  unconstitutional,  theoe  ancillary 
matters  must  go  with  it."  We  have  thus 
•copied  at  some  length  the  discussion  of  an 
almost  identical  statute  by  the  very  able  su- 
preme court  of  our  sister  state  because  of 
the  clearness  and  vigor  with  which  it  pre- 
sents our  own  views  upon  the  subject. 

The  supreme  court  of  Michigan  also  holds 
a  similar  statute  unconstitutional  (Park  v. 
Detroit  Free  Press  Co.  72  Mich.  500,  1  L. 
R.  A.  590.  16  Am.  St.  Rep.  544,  40  N.  W. 
731 ),  saying:  "We  do  not  think  the  statute 
controls  the  action  or  is  within  the  power 
of  constitutional  legislation.  This  will,  in 
«6  L.  R.  A. 


our  judgment,  appear  from  a  statonent  of 
its  effect  if  carried  out.  It  purports  to  con- 
fine recovery  in  certain  cases  against  nevra- 
papers  to  what  it  calls  'actual  damages,' 
and  then  defines  actual  damages  to  cover 
only  direct  pecuniary  loss  in  certain  sped- 
fied  ways,  and  none  other.  In  some  of  tiiese 
defined  eases  the  proof  of  any  damages  in 
this  sense  would  be  impracticable,  and  in  all 
it  would  be  very  difiicult.  They  are  con- 
fined to  damages  in  respect  to  property, 
business,  trade,  prfrfession,  or  occupatiim. 
It  is  safe  to  say  that  such  losses  cannot  be 
the  true  damage  in  a  very  IsJ^ge  share  of  the 
worst  cases  of  libel.  A  woman  who  is  slan- 
dered in  her  chastity  is,  under  this  law,  usu- 
ally without  any  redress  whatever.  A  man 
whose  income  is  from  fixed  investment  or 
salary  or  oflicitU  emolument,  or  business  not 
depending  upon  his  repnte,  could  lose  no 
money  directly  unless  removed  from  the  titie 
to  receive  his  inetmie  hy  reaam  of  the  libel, 
which  could  seldom  happen.  If  CMitra- 
dieted  soon,  there  could  be  practically  no 
risk  of  this.  And  the  same  is  true  concern- 
ing most  business  losses.  The  cases  must  be 
very  rare  in  which  a  libel  will  destroy  busi- 
ness profits  in  sudi  a  way  that  the  loss  can 
be  directly  traced  to  the  miscAiief.  l%era 
could  never  be  any  loss  when  empl<>yer8  or 
customers  know  or  believe  the  charge  is  un- 
founded. The  statute  does  not  reach  cases 
where  a  libel  has  operated  to  cut  off  chances 
of  office  or  employment  in  the  future,  or 
brokeu  up  or  prevented  relationships  not 
capable  of  on  exact  money  standard,  or  pro- 
duced that  intangible  but  fatal  influence 
which  suspicion,  helped  by  ill  will,  spreads 
beyond  recall  or  reach  by  apology  or  retrac- 
tion. Exploded  lies  are  continually  repro- 
duced without  the  antidote,  and  no  one  csa 
measure  with  any  accurate  standard  the  pre- 
cise amount  of  evil  done  or  probable.  There 
is  no  room  for  holding,  in  a  constitutiimal 
system,  that  private  reputation  is  any  more 
subject  to  be  removed  by  statute  from  full 
legal  protection  than  life,  liberty,  or  proper- 
ty, it  is  one  of  those  rights  necessary  to 
human  society  tiuit  underlie  tiie  whcde  so- 
cial scheme  of  civiliEation.  It  is  a  thing 
which  is  more  easily  injured  than  restored, 
and  where  injury  is  capable  of  infinite  mis- 
chief." This  case  has  subsequently  been 
approved  by  the  same  court  in  MoOee  r. 
Baumgartner,  121  Midi.  287,  80  N.  W.  21, 
where  the  court  holds  that  "tiie  right  to  re- 
cover in  an  action  of  libel  ftn-  damages  to 
reputation  cannot  be  abridged  by  statute." 

These  decisions  were  by  unanimous  courts. 
A  contrary  view  was  expressed,  but  by  a  di- 
vided court,  in  -4  Hen    v.  Pioneer-Press  Co. 
40  Minn.  117,  3  L.  R.  A.  632,  12  Am.  St. 
'  Rep.  707,  41  N.  W.  036,  based  mainly  twqn 
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the  reasoning  that  the  retraction,  being  re- 
quired, fts  it  is,  to  be  puliliahed  as  widely 
and  to  substantially  the  same  readers,  is 
usually  fl  more  complete  redress  than  would 
be  a  judgment  for  damages.  But  as  the 
Kansas  supreme  court,  ut  supra,  well  ob- 
serves, this  may  or  may  not  be  true,  and, 
even  if  true,  it  is  not  "remedy  by  due  course 
of  law,"  which  S  35,  art.  1,  guarantees  that 
every  person  shall  have,  through  the  courts, 
"for  an  injury  to  his  lands,  goods,  person,  or 
reputation."  He  is  entitled,  of  constitution- 
al right,  to  have  such  injury  determined, 
and  the  amount  of  just  compensation  for 
his  MTong  settled  by  a  jury  of  his  peers. 
He  cannot  be  deprived  of  this  by  a  legisla- 
tive Adjudication  beforehand  that  a  retrac- 
tion by  the  newspaper  is  full  compensation 
for  the  injury  he  has  suffered.  And  even  in 
that  case  {Allen  v.  Pioneer-Preta  Co.)  a  new 
trial  was  granted  because  the  question  of 
good  faith  should  have  been  submitted  to 
the  jury. 

It  was  therefore  error  in  the  court  below 
to  sustain  the  third  ground  of  the  motion, 
which  construed  the  statute  as  restricting 
the  recovery  to  special  damages.  Those 
words  arc  not  in  our  statute,  and,  if  th^ 
were,  the  statute  would  be  unconstitutional, 
88  we  have  seen.  Besides,  aa  above  stated, 
whether  the  publication  was  made  in  good 
faith,  honest  mistake,  and  with  reasonable 
ground  of  belief — the  conditions  which,  tak- 
en with  the  retraction,  would  relieve  from 
punitive  damages — is  an  affirmative  defense, 
to  be  fbund  by  the  jury  upon  the  evidence. 
It  was  error  for  the  court  to  find  it. 

The  provision  for  retraction,  construed  ac- 
cording to  its  palpable  meaning,  as  affording 
opportunity  to  escape  punitive  damages 
only,  and  when  there  was  good  faith,  honest 
mistake,  and  reasonable  ground  of  belief  be- 
fore publication,  is  an  appropriate  remedy, 
in  its  terras,  for  newspapers  and  periodicals, 
and  could  not  well  apply  to  others.  It  ap- 
plies equally  to  all  newspapers  and  periodi- 
cals, and  we  do  not  think  it  a  discrimination 
forbidden  by  the  Constitution. 

Hie  only  remaining  question  is  whether 
the  court  was  justified  in  dismissing  the  ac- 
tion upon  the  first  ground  in  the  motion  of 


the  defendant  The  News  &.  Observer  Publish- 
ing Company  for  failure  to  give  the  Ave 
days'  notice  required  before  bringing  an  ac- 
tion of  this  nature.  Such  failure  was  held 
to  be  ground  for  demurrer  in  Williams  v. 
Nmith,  134  N.  C.  249,  46  S.  E.  602.  The 
ffiving  of  such  notice  is  required  only  for 
the  purpose  of  furnishing  the  defendant  op- 
portunity to  publish  a  retraction,  the  effect 
of  whicn,  as  we  have  seen,  could  extend  no 
further  than  to  relieve  from  punitive  dam- 
ages, even  when  good  faith,  honest  mistake, 
and  reasonable  ground  of  relief  are  shown 
by  the  defendant.  When  such  demurrer  is 
sustained,  the  action  should  not  be  dis- 
missed, but  the  court  can  still  permit,  in  its 
discretion,  the  plaintiff  to  amend  the  com- 
plaint by  averring  such  notice,  if  it  was  in 
fact  given ;  and,  if  it  was  not,  the  action  i» 
still  valid  for  the  recovery  <rf  actual  dam- 
ages.— t.  c,  of  all  except  punitive  damages, 
— and  It  would  be  error  to  dismiss  it.  In 
this  case,  failure  to  give  the  five  days'  notice 
in  no  wise  could  aSect  the  defendant,  for  the 
additional  reason  that  it  actually  did  make 
the  retraction,  to  afford  the  opportunity  of 
doing  which  is  the  only  reason  for  requiring 
the  notice. 

For  the  reasons  given  there  must  be,  as  to 
hoih  defendants,  a  neve  trial. 

DongUw,  J.,  concurring  in  the  result: 
While  concurring  in  the  result.  I  feel  con- 
strained to  say  that,  in  my  opinion,  the  ao- 
callcd  libel  act  is  uncfmstitutional.  inasmueli 
as  it  discriminates  between  the  editor  of  a. 
newspaper  and  the  ordinary  citizen.  If  I 
write  a  letter  libeling  an  editor,  that  per- 
hnps,  at  most,  ten  people  may  see,  and  he  li- 
bels me  by  printing  identical  charges  against 
me  that  10,000  people  may  see,  I  am  subject 
to  pains  and  penalties  from  which  he  is  ex- 
empted by  operation  of  the  statute.  What- 
ever other  merits  the  act  may  have,  I  do  not 
think  tluit  such  discrimination  can  be  sus- 
tained under  the  explicit  provision  of  our 
Constitution.  It  is,  however,  due  to  the 
court  to  say  that  its  opinion  eliminates  from 
the  act  its  most  dangerous  features. 

Connor*  J.,  did  not  sit  on  hearing  of  this 

case. 
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UNITED    BRETHREN  FIR&T  CHURCH 
OF  EUGENE,  Respt., 

V. 

J.  L.  AKIN  et  al,  Appts. 
(  Or  ) 


NoTE. — As  to  the  liability  of  aurellee  of  bd 
administrator  who  Is  bopelessljr  Insolvent  at  the 
time  of  bts  appotntinent  for  a  debt  due  bjr  bim 
66  L.  R.  A. 


ble  to  «.*r«iIltorN  of  tbe  eatate  for  tbelt 
distributive  shares  of  an  Indebtedness  owing 
from  him  to  tbe  estate  at  tbe  time  of  bis 
quallDcatlon  as  exncut^,  for  wblch  the  stat- 
utes make  bIm  liable  on  his  final  settlement 
as  for  so  mucb  money  In  Us  hands,  althongk 
be  was  at  the  time  of  bis  qoaliacatlon  Insolv- 
ent and  utterly  unable  to  pay  any  part  of  the 

to  the  Intestate,  see  also,  In  this  series.  Re  How- 
ell. 01  U  R.  A.  318,  and  eases  In  opinion  of  the 
lower  court  appended  as  a  foottute  tbHetoa 
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iDdebtedneea,  and  thtj  execated  the  boad 
wltboat  knowledge  of  bis  iDdebtednen  or  lo- 
■olTency. 

<Aiigii0t  1,  1904.) 

APPEAL  hy  defendants  from  a  judgment 
of  the  Circuit  Court  for  Bentcm  County 
in  favor  of  plaintiff  in  on  action  brought  to 
enforce  an  alleged  liability  on  an  execute's 
bond.  Af^rmed. 
The  facts  are  stated  in  the  opiniotu 
Meaan.  Weatherf  ord  *  Wyatt,  for  ap- 
pellants : 

The  sureties  on  the  executor's  bond  are 
not  liable  for  the  persc»ial  debt  of  the  execu- 
tor of  the  estate  where  it  appears  that  they 
had  no  personal  knowledge  of  its  existence 
at  the  time  of  signing  the  bond,  and  that 
the  executor,  during  the  entire  period  of  ad- 
minietration,  was  insolvent,  and  the  debt 
remained  uncollected  without  his  fault  or 
that  of  his  sureties. 

Re  Howell  (Neb.)  61  L.  R.  A.  313,  92  N. 
VV.  760;  Condit  v.  Winsloic,  106  Ind.  142,  5 
N.  E.  751;  Baucus  v.  Stover,  89  N.  Y.  1; 
Lyon  V.  Osgood,  68  Vt.  707,  7  Atl.  6;  Mo- 
Car  ty  V.  Frazer,  02  Mo.  263  ;  2  Sutherland, 
Domagefl,  g  405;  Garber  v.  Com.  7  Pa.  265; 
Rc  Piper,  15  Pa.  533;  Barker  r.  Irick,  10 
N.  J.  Eq.  2lI0;  Oottsberger  v.  Smith,  5 
Duer,  -566;  Stale  ew  rel.  licOlamrock  v. 
Gregory,  110  Ind.  603,  22  N.  E.  1;  Re  Walk- 
er, 125  Cal.  242,  73  Am.  St.  Rep.  40,  67  Pac. 
001. 

The  sureties  upon  an  executor's  bond  are 
entitled  to  stand  upon  the  precise  terras  of 
their  contract,  and  in  the  present  case  the 
bond  is  limited  to  the  duties  cast  upon  the 
principal,  and  the  liability  of  the  sureties 
cannot  be  extended,  even  by  implication. 

7  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  217. 
*  It  would  be  a  fraud  upon  the  sureties  to 
exact  the  debt  of  the  defendant  Akin,  from 
them,  and  it  makes  no  difference  whether 
the  executor  did  or  did  not,  by  his  mode  of 
accountinfT,  contemplate  a  fraud. 

Earlier  v.  Irick,  10  N.  J.  Eq.  269. 

Ur.  E,  R.  Bry»on,  for  respondent: 

A  decree  settling  the  final  account  of  an 
executor,  and  distributing  the  estate,  is  con- 
clusive on  the  sureties  in  suit  on  the  odmin- 
istraticm  bond  in  the  absence  of  fraud  or 
ooUusion.  In  such  suit  the  sureties  are  lia- 
ble for  whatever  is  properly  chargeable  to 
the  principal  in  the  official  capacity  on  ac- 
count of  which  the  undertaking  was  given. 

BelUnger  v.  Thorfipaon,  26  Or.  343,  37 
Pac  714,  40  Pftc.  229;  Thompson  v.  Dekum, 
32  Or.  316,  52  Pec.  517:  Btovall  v.  Bankt, 
10  Wall.  683,  10  L.  ed.  1036;  Qreer  v.  Mc- 
yeal,  11  Okla.  526,  69  Pac.  895;  Probate 
Judg«  T.  tiullomv,  68  N.  H.  511,  49  L.  R. 
A.  347,  78  Am.  St.  Rep.  flI9,  44  Atl.  720; 
Tretceek  v.  Hotrard,  105  Cal.  484,  39  Pac 
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23;  Be  Walker  (Cal.)  57  Pac.  993;  Basaett 
V.  Fidelity  d  D.  Co.  184  Mass.  210,  68  N.  E. 
206;  Oarber  v.  Com.  7  Pa.  266;  1  Woemer, 
Am.  Law  of  Administration,  ed.  1889,  { 
255;  Abbott,  Trial  Ev.  §  23;  11  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  901. 

The  defendant  executor  was  properly 
chargeable  with  the  amount  of  his  debt  as 
so  much  money  in  his  hands,  notwithstand- 
ing his  insolvency. 

Bellinger  &  Cotton's  Anno.  Codes  &  Stat- 
utes, S  1144;  Daviaaon  v.  Akin,  42  Or.  177, 
95  Am.  St.  Rep.  734,  70  Pac  507. 

Fraud,  -to  constitute  a  defense  for  the 
sureties,  must  be  the  fraud  of  the  party 
seeking  to  enforce  the  bond. 

1  Woemer,  Am.  Law  of  Administration, 
1889  ed.  {  255;  Tretceek  v.  Hoioard,  105 
Cal.  434,  39  Pac.  23;  MoGaughey  T.  Jaooby, 
54  Ohio  St.  487,  44  N.  E.  233. 

Where  the  terms  of  a  statute  are  imam- 
biguous  the  courts  cannot  tamper  with  its 
clrar  and  unequivocal  meaning  by  interpre- 
tation or  construction,  even  though  the  re- 
sult of  such  a  statute  is  mischievous  or  ab- 
surd. 

23  Am.  &  Eng.  Enc  Iaw,  pp.  298,  358- 
364 ;  State  ex  rel.  Everding  v.  8im<m,  20  Or. 
373,  26  Pac  170. 

Nor  can  the  courts  insert  limitations  or 
except  special  cases  which  fall  within  the 
strope  of  the  general  terms  of  a  statute,  nor 
add  provisions  not  found  in  it,  even  to  pre- 
vent an  apparent  injustice  or  hardship. 

23  Am.  ft  Eng.  Enc.  Law,  pp.  303,  361, 
3(12 ;  Jonea  v.  Jonea.  18  Me.  308,  36  Am.  Dec 
725;  Tynan  v.  Walker,  35  Cal,  634,  95  Am. 
Dec.  155 ;  Cheyenne  County  Bent  Ommty, 
ir>  Colo.  320,  25  Pac  510;  State  ea  reL 
EverdtHg  v.  Biinon,  20  Or.  371,  26  Pac  170; 
MoOaughey  r.  Jacoby,  64  Ohio  St.  487,  44 
H.  £.  233. 

Under  our  statute,  both  the  executor  and 
his  sureties  are  estopped  fnun  showing  that 
the  executor  did  not  have  the  amount  of  his 
debt  in  his  hands  in  his  oflBclal  capacity. 

Lambrccht  v.  State,  67  Md.  240;  Probate 
Judge  V.  Sulloway,  68  N.  H.  511,  49  L.  R.  A. 
347,  73  Am.  St.  Rep.  619,  44  Atl.  720;  Tracy 
V.  Card,  2  Ohio  St.  449;  McGaughey  v.  Ja- 
coby,  54  Ohio  St.  487,  44  N.  E.  233;  Jamea 
V.  West,  67  Ohio  St.  28,  65  N.  E.  156;  Tre- 
u  eek  V.  Howard,  105  Cal.  434,  39  Pac.  23. 

Independent  of  statute^  the  same  rule  pre- 
vails ou  grounds  of  public  policy  and  Jus- 
tice. 

Leland  v,  Fclton,  1  Allen,  531 ;  Basaett  v. 
Fidelity  cE  D.  Co.  184  Mass.  210,  68  N.  £. 
205;  Modatcell  v.  Hudson,  57  Ala.  75; 
Wright  Lang,  06  Ala.  389;  Bayly'a  Sue- 
ceaaionf  30  La.  Ann.  76;  Twiity  v.  HouaeTf 
7  S.  C.  N.  S.  163;  7*0^2  T.  Dm>enport,  22  S. 
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Beam*  J.,  delivered  the  opinion  of  the 
court: 

This  IB  an  actitm  by  a  creditor  of  the  es- 
tate of  Peter  W.  and  Hannah  R.  Maeon,  de- 
ceased, against  J.  L.  Akin,  aa  executor  of 
audi  eetate,  and  the  sureties  on  his  official 
hond,  to  recover  the  amount  due  plaintiff 
under  the  decree  of  final  settlement  and  dis- 
tribution. Akin  was  indebted  to  the  estate 
in  the  sum  of  $S30  and  interest  on  a  pr(Mn- 
issory  note  executed  and  delivered  by  him 
to  Peter  W.  Masoa  in  his  lifetime.  At  the 
time  of  his  appointment  as  executor  he  was 
insolvent,  and  has  ever  since  bo  continued, 
and  is  unable  to  pay  the  note.  He  was  nev- 
ertheless properly  charged,  under  §  1117, 
Hill's  Anno.  Laws  1S92,  on  his  final  settle- 
ment, with  the  amount  of  such  note  and  in- 
terest, as  ''so  much  mane^  in  his  hands," 
and  the  amount  was  included  in  the  order  of 
distribution.  JIaaon'a  Ettate,  42  Or.  177, 
05  Am.  St.  Rep.  734,  70  Pac  507. 

The  single  question  oa  this  appeal  is 
whether  ^e  sureties  on  hia  official  bond, 
who  executed  the  same  without  knowledge 
of  his  indebtedness  or  his  insolvency,  are 
liable  under  the  decree  of  final  distribution 
for  the  amount  of  his  personal  debt  to  the 
estate.  In  our  opinion,  there  can  be  but 
one  answer  to  the  question.  It  Is  common 
learning  that  the  liability  of  the  suretiefl  of 
an  executor  is  coextensive  with  that  of  the 
principal,  and  a  decree  of  the  county  or  pro- 
bate court  which  binds  the  principal  will, 
in  the  absence  of  fraud  or  collusion,  bind 
them.  Bellinger  v.  Thompaon,  26  Or.  320, 
343,  37  Pac.  714,  40  Pac.  229;  Thompaon  v. 
Dekum,  32  Or.  516,  62  Pac  617,  755;  11 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  901;  Ab- 
bott, Trial  Ev.  2d  ed.  638;  Abbott,  Probate 
Law  A  Pr.  i  538;  Oreer  t.  UoNeal,  11  CMa, 
519,  69  Pac.  891 ;  Stovall  v.  Banka,  10  WaU. 
583,  19  L.  ed.  1036.  It  follows  that  wfara 
an  executor  has  been  charged  upon  the  set- 
tlement of  his  accounts  with  a  personal  debt 
which  he  owed  the  deceased,  whether  by  vir- 
tue of  a  statute,  aa  in  this  state,  or  without 
a  atatute,  as  in  other  jurisdictions,  the  sare- 
ties  on  his  bond  are  bound  for  the  payment 
thereof,  and  the  executor's  insolvency  or  in- 
ability to  pay  ia  no  defense;  and  so  are  the 
adjudged  cases.  Probate  Judge  v.  Sullo- 
toay,  68  N.  H.  511,  49  L.  R.  A.  347,  73  Am. 
St.  Rep.  619,  44  Atl.  720,  was  an  action  on 
an  executor's  bond  to  recover  the  amount 
decreed  to  be  in  the  hands  of  the  executor 
upon  final  settlement,  which  account  includ- 
ed a  debt  due  from  him  to  the  estate.  The 
executor  was  insolvent  when  appointed,  and 
continued  so,  but  it  was  held,  nevertheless, 
that  the  amount  of  hia  debt  was,  under  the 
statute  of  that  state,  properly  charged  to 
him  as  "so  much  cash  on  hand,"  and  tiuit 
his  bondsmen  were  bound  by  the  deeree;  tba 
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court  saying:  "The  liability  of  the  sureties 
is  coextensive  with  that  of  the  principal 
. '  .  .  They  are  his  privies.  By  whatever 
decree  of  the  probate  court  their  principal 
is  bound,  they  are  bound.  .  .  .  Hiia  is 
because  they  have,  in  Ic^I  effect,  so  stipa- 
lated  in  the  bond.  It  necessarily  follows 
that  they  are  bound  to  whatever,  in  law, 
their  principal,  the  executor,  is  bound.  That 
he  is  bound  to  account  for  his  indebtedness 
to  the  testator  is  not  questioned,  nor  is  it 
claimed  that  he  is  relieved  from  tiiis  obliga- 
tion by  the  fact  that  he  is  insolvent  or  un- 
able to  pay."  In  Massachusetts,  an  execu- 
tor, though  insolvent,  ia  chargeable  on  final 
settlement  with  the  amount  of  a  debt  due 
from  him  to  the  deceased,  without  a  statute, 
as  though  "he  had  actually  received  so  much 
money."  Stevens  v.  Oaylord,  11  Mass.  256. 
Id  Baaaett  v.  Fidelity  d  D.  Co.  184  Mass. 
210,  08  N.  E.  206,  the  court  was  asked  to 
hold  that,  although  an  executor  was  so 
chargeable,  the  sureties  (m  his  official  hand 
were  not  liable;  but  it  said:  "That  is  out 
of  the  question.  That  contention  fiiea  di- 
rectly in  the  face  of  the  elementary  printu- 
ples  governing  the  effect  of  a  decree  allow- 
ing a  probate  account,  and  the  elementary 
principles  as  to  the  obligation  of  a  surety  on 
a  probate  hond.  In  the  first  place,  a  decree  of 
a  probate  court  allowing  an  account  of  an 
executor  or  other  official  is  binding  oa  all 
interested  in  the  estate,  including  sureties 
on  the  txmd  of  the  accountant.  ...  In 
the  aeccHid  place,  the  obligation  of  a  surety 
on  a  probate  bond  is  the  obligation  of  the 
principal.  The  bond  is  a  joint  bond,  and 
the  judgment  necessarily  must  be  the  same 
against  both.  This  in  more  than  a  technical 
rule  of  taw;  it  is  an  instance  where  the  true 
character  of  a  surety's  liability  comes  to  the 
surface.  The  ground  on  which  it  was  held 
that  a  surety  has  a  right  of  appeal  in  such 
a  case  was  that  the  decree  settling  the  ao> 
count  of  the  principal,  'if  once  pn^ierly  ee- 
tabliahed,  fixes  the  amount  of  liabiUfy  of 
the  sureties  on  their  Ixaid.'  .  .  .  And 
Endicott,  J.,  in  TarbeU  v.  Jeroett,  120  Mass. 
457,  4418,  speaking  of  Leland  v.  PeJtofi,  1  Al- 
len, 531,  said  that  it  was  held  that  ttie  ex* 
ecutor  would  be  charged  for  his  own  notes 
and  for  the  notes  of  his  firm  held  by  Uie  tes- 
tator, although  both  he  and  the  firm  were 
insolvent,  'which,  of  course,  rendered  his 
sureties  liable.' "  California  has  a  statute 
in  reference  to  the  liabilii7  of  executors  sim- 
ilar to  ours.  Treu>eek  v.  Hotoard,  106  Cal. 
434,  30  Pac.  20,  was  an  action  on  an  exeea* 
tor's  bond  based  on  a  decree  of  final  settle- 
ment, in  which  the  executor  had  been 
charged  with  a  large  amount  of  money 
which  he  had  embezzled  during  the  lifeUnu 
of  the  deceased.  It  was  held  that  the  enre- 
tles  were  liable,  and  that  **t^  decree  of  die- 
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tribution  entered  in  Uie  Buperior  court,  and 
the  order  of  such  court  in  passing  upon  and 
approving  the  account  of  the  executor,  were, 
in  the  absence  of  fraud,  binding  upon  the 
executor  and  his  sureties,  although  the  lat- 
ter were  not  parties  to  the  proceeding," 
These  cases  are  but  the  necessary  applica* 
tion  of  the  general  doctrine  that  the  sure- 
ties of  an  executor  or  administrator  are 
bound  by  the  decree  against  their  principal. 
To  the  same  effect  are  Wright  r.  Z/ang,  66 
Ala.  389;  Lambrecht  v.  State,  57  Md.  240; 
and  McOavgkey  v.  Jacoby,  54  Ohio  St.  487, 
44  N.  E.  iSl.  Bauotts  v.  Barr,  45  Hun.  582, 
Affirmed  on  appeal,  without  an  opinion,  in 
107  N.  Y.  624,  13  N.  E.  939,  is  the  only  de- 
cision to  which  our  attention  has  been 
called,  or  which  we  have  been  able  to  find, 
holding  a  contrary  doctrine.  It  stands 
alone,  and  not'  only  disregards  or  overlooks 
the  rule  recognized  and  enforced  in  that 
state  that  a  decree  against  an  executor,  in 
the  absence  of  fraud  or  collusion,  is  binding 
on  the  sureties  (GerowW  v.  Wilson,  81  N. 
Y.  573;  Harriaon  v.  Glark,  87  N.  Y.  572), 
but  it  is  also  against  the  great  weight  of 
authority  as  to  the  liability  of  the  sureties 
of  an  executor  for  a  personal  debt  of  their 
principal,  under  a  statute  like  ours  (see 
cases  cited  in  Mason's  Estate,  42  Or.  177,  95 
Am.  St  Rep.  734,  70  Pac.  507).  Re  Walk- 
er, 125  Oal.  242.  73  Am.  St.  Rep.  40,  67  Pac 
Ml,  was  an  appeal  from  a  decree  of  final 
settlement  of  an  administratm*,  and  Is  not 


in  point.  We  are  therefore  of  the  opinion 
that  under  the  statute  of  this  state,  and  by 
the  great  weight  of  authority,  the  sureties 
on  the  official  bond  of  Akin  as  executor  of 
the  Mason  estate  are  liable  for  the  amount 
of  his  personal  debt  to  the  estate,  notwith- 
standing his  insolvency.  The  fact  that  they 
executed  the  bond  in  ignorance  of  the  in- 
debtedness or  of  his  insolvency  is  no  defense 
for  them,  or  ground  for  relief,  legal  or  equi- 
table. The  sureties  on  an  executor's  bond 
nill  not  be  discharged  from  liability,  even 
by  the  fraud  of  the  executor  in  procuring 
their  execution  of  the  bond,  when  the  benefi- 
ciaries of  the  estate  in  whose  interest  the 
liability  is  sought  to  be  enforced  are  them- 
selves innocent  of  the  fraud.  Treweek  v. 
Howard,  lOS  Cal.  434,  39  Pac.  20;  Mo- 
Oaughey  v.  Jacoby,  64  Ohio  St.  487,  44  N. 
K.  231. 

The  conclusion  reached  may  in  some  re- 
spects be  a  harsh  one,  and  impose  on  the 
sureties  a  liability  which  they  did  not  lup- 
pose  themselves  assuming.  The  statute  fix- 
ing the  liability  of  their  principal  was,  how- 
ever, a  part  of  the  law  of  the  state  at  the 
time  the  bond  was  executed,  and  they  must 
be  pi-esumed  to  have  executed  it  with  refer- 
ence thereto,  and,  as  said  in  Trevjeek  v. 
Howard,  105  Cal.  434,  39  Pac.  20,  "are  as 
liable  as  they  would  hare  been,  had  S  1447 
been  incorporated  in  the  btmd." 

The  judgment  i$  therefore  affirmed. 
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Williaiu  F.  TYREE 

V. 

VIKQINIA  FIRE  &  MARINE  INSURANCE 
COMPANY,  Ptff.  in  Srr. 

(  W.  Va  ) 

•1.  A  hnabasd  ItvluB  wltli  Mm  wife  In  a 
boose  whlcb  Is  on  ber  separate  estate  has 
no  Insurable  Interest  tbereln. 

a.  A  tmlmp  Btsteaient  by  tm  appUcwat 

*Headnotea  by  Bbannon,  J, 


tor  laMvtmaee  to  the  agent  tbat  soeh  ap- 
plicant Is  sole  and  ataMrfnte  owner  ot  the 
hoase,  tbe  a«ent  not  knowlnff  to  the  contrary, 
avoids  tbe  policy. 
3.  An  Inanrance  pollOT  provides  that* 
"U  tbe  title  or  lotwest  of  assured  la  less 
tbao  the  entire,  abaolate^  nneondltlonal,  un- 
encumbered, fee-simple  ownersblp.'*  tbe  Insar- 
ance  company  shall  not  be  liable  under  tbe 
policy.  Sucb  provision  Is  reasonable,  and, 
It  the  Insured  bas  not  sucb  title  or  Interest, 
no  reooverr  can  be  had  on  the  polUsj. 

(FebnuUT  16,  1904.) 


Koitm.— Insurable  interest  of  ftiwtand  <»  wife't 
property,  or  that  in  which  she  has  an  inter- 
est. 

X.  Hutband  without  insurable  interest  unleta 
he  has  benefioial  intereat,  657. 
IX.  Insmbte  Mfreat  of  hiuband. 

a.  In  general,  668. 

b.  As  ttffent,Q69. 
e.  A»  gitardian,  069. 

d.  As  trustee,  659. 

e.  As  tenant  bj/  the  ourtesv,  660. 

f.  As  tenmt  by  the  entirety,  660. 

g.  In  VBtf^s  personatit/,  660. 
b.  In  homestead,  WO. 
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II. — Continued. 

1.  in  community  property,  661. 

J.  Arising  from  right  to  use  and  profits, 

661. 

k.  Ariting  from  equUabte  interest,  601. 
I.  Uutuai  insurance  company,  662. 

I.  Husband  icithout  insurable  interest  unlese 
he  has  bene/Mal  interest. 

A  basband  1b  wltbout  Insurable  Interest  In 
his  wife's  prtHKrty  tmless  he  bas  some  pecun- 
iary or  beneficial  Interest  therein,  or  would  suf- 
fer some  disadvantage  from  Its  loss. 
In  Clark  v.  Dwelllng-Boase  Ins.  Co.  81  He. 
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EBROR  to  the  Circuit  Court  forOreenbrier 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  fire-iUBurance 
policy.  Reveraed. 
The  facta  are  stated  in  the  opinion. 
.VeMTA.  Williams  ft  Dlea,  for  {daintiff 
in  error: 

Before  a  person  can  recover  on  a  contract 
of  assurance  for  the  loss  of  property  thereby 
insured  he  must  have  an  insuraUe  interest 
in  the  thing  insured.  A  person  having  no 
present  interest,  but  only  a  prospective  one, 
or  a  mere  inchoate  right  in  property,  cannot 
have  it  insured  for  his  benefit. 

Uy  our  statute  creating  separato  estates  in 
married  mnneu,  and  providing  tliat  they 
shall  not  be  subject  to  the  husband's  control, 

373,  IT  Atl.  303,  thn  court  said:  We  think  It 
will  be  found  in  all  tbe  decisions  holding  that 
a  husband  baa  an  insurable  Interest  In  hla  wife's 
property,  that  the  bosband  had  by  law  some 
fixed,  cognisable  estate  or  luterest  Id  his  wife's 
property,  which  the  wife  could  uot  devest.  A 
loss  of  the  property  by  fire  was,  In  such  case, 
a  direct  pecuniary  Ices  to  the  husband. 

In  Planters'  Mut.  Ins.  Co.  v.  Loyd,  67  Ark. 
B84,  S8  B.  W.  44,  boldlng  an  Insurance  policy 
void,  wbere  tbe  bosband  stated  lo  his  applica* 
tlon  therefor  that  he  was  the  sole  owner  of  the 
property  ioBured,  when  In  fact  It  had  been  sold 
under  a  decree  against  hint  foreclosing  a  mort- 
gage on  the  pnHMtty,  and  pnrcbaaed  by  his 
wife,  the  court  said ;  There  are  cases  wblch 
hold  that  under  statutes  depriving  tbe  husband 
of  tbe  control  of  the  wife's  propwty  he  has  no 
Insurable  Interest  therein.  But  we  need  not 
dUcufls  that  question. 

But  on  the  second  appeal  taken  In  that  case, 
Tl  Ark.  29^,  75  8.  W.  726,  It  was  held  tiiat  a 
bosband  has  no  Insnrable  Interest  In  tbe  pnq;^ 
erty  of  bis  wife  wbere.  by  law,  she  1b  entitled  to 
hold  and  dispose  of  her  separate  property,  as  If 
she  were  unmarried ;  and  be  does  not  appear  to 
have  an  Interest  In  tbe  property  as  tenant  by 
the  curtesy  or  otherwise. 

8o,  a  husband  has  no  Insurable  Interest  In 
the  wife's  separate  real  estate,  wbere,  by  stat- 
ute, he  is  deprived  of  all  right  to  Its  posaeflslon 
or  rantrol,  has  no  present  right  of  oijoymeat 
therein,  and  no  Interest  In  the  rents  and  profits 
arising  from  IL  Traders'  Ins.  Co.  v.  Newman, 
120  Ind.  6S4,  22  N.  E.  428. 

Where,  by  statute,  the  husband  has  no  control 
whatever  over  hla  wife's  property,  he  cannot 
recover  under  a  policy  Issued  to  bim  and  cov- 
ering silverware  owned  by  her,  although  tbe 
company  had  foil  knowledge  of  ber  ownership. 
A^lcultural  Ins.  Co.  v.  Montague,  38  Ulch.  548, 
31  Am.  Kep.  326. 

The  husband  has  no  Insurable  Interest  In  the 
wife's  separate  property,  where,  by  statute,  the 
wife's  property  Is  her  own  absolutely  to  do 
with  as  she  pleases,  and  the  husband  bas  no  con- 
trol over  It  German  American  Ins.  Co.  v.  Paul, 
2  Ind.  Terr.  625,  53  8.  W.  442. 

II.  In»urable  interegt  of  Iiuaband. 

a.  In  generaL 

There  can  be  no  doubt  In  Canada  tnat  a  bus- 
band  baa  an  Insurable  Interest  In  his  wife's 
06  L.  B.  A. 


nor  liable  for  his  debts,  all  present  interest 
in  and  ri^t  to  the  enjt^ment  ot  the  wife's 
property  is  taken  fr«n  the  husband.  Iliere- 
fore  he  cannot  have  an  insuraUe  interest 
therein. 

MeSteUy  w.  South  Peim  Oil  Oo.  S8  W.  Va. 
616,  08  L.  B.  A.  662,  44  S.  E.  B08;  Onertuey 
V.  Lazaar,  61  W.Va.  328, 41  8.  E.  40S;  OUue 
V.  Three  Bivera  Farmert^  Mut.  F.  Ine.  Oo.  87 
Mich.  349, 49  K.  W.  310;  Traden>  /m.  Oo.  r. 
A^ewtnan,  120  Ind.  664,  22  K.  £.  428;  Emi- 
nence Mut,  Int.  Oo.  V.  Jeaae,  1  Met.  (Ky.) 
523;  1  Jtiay,  Ins.  |  81. 

^Iien  courts  have  held  mat  the  husband 
has  an  insurable  interest  in  his  wife's  pn^ 
erty  they  have  done  so  on  the  ground  that  be 
has  a  vested  curtesy  or  a  rig^t  to  the  use  oi 
the  property. 

property.  Tbe  husband  has  a.  freehold  estate 
Id  tbe  land  and  tbe  exclusive  rlgbt  of  occupa- 
tion, an  indefeasibls  title  to  tbe  land,  which  no 
one  can  defeat  or  disturb,  wblch  gives  bIm  a  foil 
and  perfect  title  to  the  rents  and  profits  of  his 
wife's  real  estate  during  the  coverture  and  In 
the  event  of  the  birth  of  a  child,  after  the  death 
of  his  wife,  during  his  life,  end  he  is  the  proper 
party  to  Insure  the  pr<^rty  for  the  wife  can 
make  no  contract  In  her  own  name  to  ber  own 
use,  and.  If  ebe  could  Insure  tbe  priqter^.  In 
case  of  loss  tbe  Insurance  money,  as  soon  aa 
paid,  would  belong  to  the  husband.  Inasmuch 
as  the  wife  can  acquire  no  personal  property 
In  her  own  right,  as  any  she  may  obtain  be- 
comes Immediately  tbe  property  of  tbe  husband. 
Caldwell  v.  Stadacona  Fire  ft  L.  Ins.  Co.  11 
Can.  S.  C.  212. 

A  husband  has  no  Insurable  Interest  In  prop- 
erty which  be  has  conveyed  In  fee  simple  to 
his  wife,  wbere  by  statute  bis  only  rights  la 
reference  to  such  prcq>erty  are  a  naked  veto  ot 
a  conveyance  by  her  In  fee  and  a  possibility  of 
taking  by  descent  from  her,  at  her  decease,  de- 
pending on  his  survivorship  and  ber  solvency. 
Clark  V.  Dwell  log-House  Ins.  Co.  81  He.  378, 
17  Atl.  80S. 

b.  A»  agent. 

It  seems  that  a  husband  may.  as  agent  for  the 
wife,  effect  Insurance  on  ber  real  property  In 
his  own  name,  and  that  he  is  entitled  to  recover 
on  the  policy  after  loss.  Harris  v.  Tork  Mut. 
Ins.  Co.  50  Pa.  341. 

So,  a  husband  may  maintain  an  action  In  his 
own  name  for  tbe  benefit  of  bis  wife  upon  a 
policy  of  Insnrance  taken  out  by  bIm  in  his  own 
name,  but  as  her  agent,  upon  her  sole  and  sep- 
arate property.  Hunt  v.  Mercantile  Ins.  Co. 
22  Fed.  503. 

A  recovery  may  be  bad,  In  case  of  loss,  upon 
a  policy  Issued  la  the  husband's  name  cover- 
ing premlaett  occupied  by  himself  and  wife  as 
a  mutual  homestead,  where  be  effected  the  In- 
surance as  her  agent,  for  their  mutual  benefit, 
and  the  Insurer  Issued  the  policy  with  knowledge 
of  such  fact.  American  Cent.  Ina  Co.  v.  Mc- 
Lanathan,  11  Kan.  CSS. 

But  a  r^resentatlon  by  a  hnsband.  hi  an  ap- 
plication for  Insnrance,  that  he  Is  the  owner  In 
fee  of  the  premises  Insured,-  wtaereas  he  had 
theretofore  conveyed  them  to  his  wife,  pteclodes 
a  recovery  on  the  policy,  which  required  a  full 
and  truthful  statement  of  ownership,  where  it 
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JlittwU  F.  Int.  Co.  T.  Deale,  18  Md.  26,  79 
Am.  Dec.  673;  PrankUn  UariM  d  F.  Itw.  Co. 
T.  Drake,  2  B.  Mon.  60;  Jferreft  T.  Farmara' 
Ina,  Co.  42  Iow«.  II. 

The  doetrine  of  waiver  cannot  apply  to  de- 
feat the  well-estoblisbed  principle  requiring 
the  assured  to  have  an  inBurable  interest. 

Agricultural  Ins.  Oo.  v.  Montague,  38 
Mich.  548,  13  Am.  Kep.  326;  Wolpert  r. 
Jforthem  Aumr.  Co.  44  W.  Va.  734,  29  S.  K 
1024. 

Tlie  rules  governing  contracts  oS  Are  in- 
surance are  not  different  from  those  govern- 
ing the  construction  of  other  contracts. 

Dumas  v.  Horthtoettem  Tiat.  Ina.  Co.  12 
App.  D.  C.  245,  40  L.  R.  A.  85S. 

The  Insurance  company  is  not  chsxgeable 
with  notice  of  the  state  of  Three's  title  at 

does  not  appear  tliat  the  htuband  was  acting 
as  agent  of  tbe  wife.  Pelican  Ins.  Co.  v.  Smith, 
92  Ala.  428,  »  So.  327.  Followed  la  107  Ala. 
318,  18  So.  105. 

In  an  action  on  a  policy  of  fire  Insurance  tak- 
en Itr  the  hnsband  on  the  real  and  persooal 
property  of  bis  wife,  with  her  authority,  the 
amount  of  recovery  will  depend,  not  on  the  loss 
happening  to  the  Individual  Interest  of  the  as- 
sured, bnt  on  the  damage  accruing  to  whatever 
interests  are  covered  by  the  policy,  so  far  as 
the  assured  represents  those  intecests,  whether 
as  his  own  or  by  the  precedent  authority  or 
subsequent  ratlflcatlon  of  others.  Trade  Ins.  Co. 
V.  Barracllff,  46  N.  J.  L.  543,  46  Am.  Rep.  792, 
Followed  in  Mlotke  v.  Milwaukee  Mechaulcs' 
Ins.  Co.  118  Ulcfa.  166,  71  N.  W.  493,  where  a 
hosbsnd  brought  suit  oo  a  poller  of  insurance 
issued  to  him  on  premises  occupied  hy  him  uu- 
der  a  contract  running  to  blm  and  bis  wife 
jointly. 

That  the  husband  Is,  In  Canada,  the  proper 
party  to  Insure  bts  wife's  property,  see  Cald- 
well V.  SUdaeona  Fire  k  L.  Ins.  Co.  11  Can. 
B.  C  212.  wpro,  II.  a. 

c.  Aa  auarOUm. 

A  hnsband  has  an  insurable  interest.  In  his 
wife's  real  estate  as   lesal  guardian  of  her 

rights.  Uhler  v.  Farmers*  American  F.  Ins. 
Co.  4  lAgal  Oaz.  854,  Cited  in  9  Peroer  ft  L. 
Digest,  Col.  14,740. 

d.  As  tnisfee. 

If  a  verbal  gift  of  personalty  by  a  wife  to 
her  husband  is  invalid  he  holds  the  property 
as  trustee  for  her.  snd  may  procure  Insurance 
on  It  in  his  own  name,  althongb  he  has  no  per- 
sonal Interest  la  the  property.  Travis  v.  Conti- 
nental Ins.  Co.  32  Mo.  App.  198. 

A  husband  to  whom  a  fire-insurance  policy 
has  been  Issued  as  trnetee  for  his  wife  may,  aft- 
er loss,  maintain  an  action  on  the  policy  nn- 
der  Oa.  Civ.  Code,  I  2090,  providing  that  a  hus- 
band may  insure  the  separate  property  of  his 
wife,  the  recovery  being  held  him  In  trust 
for  her.  Southern  Mut.  Ins.  Co.  v.  Turoley, 
100  Ga.  296.  27  8.  E.  975. 

No  recovery  can  be  had  on  an  Insurance  policy 
requiring  from  the  applicant  a  full  and  truthful 
statemmt  of  the  ownership  of  the  property  in- 
sured, when  the  hnsband  represented  himself 
as  owner  of  tbe  fee,  wliereas  be  had  theretofore 
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the  time  the  policy  was  issued,  as  disclosed 
by  the  records. 

Mutual  F.  Ina.  Co.  v.  DaHe,  18  Md.  26,  79 
Am.  Deo.  673. 

Meaara.  OUmer  *  OUmer  and  Prutoa 
ft  WkUmo  for  defendant  in  error. 

BvuBon,  J.,  delivered  the  opinion  of  tiie 
court: 

The  Virginia  Pire  Insuranoe  Company  is- 
sued a  p<^ic;>'  to  W.  F.  Tyree  insuring  a 
liouae  and  some  furniture,  Tbe  policy  is  in 
Tyree's  name.  Tbe  poliqy  contains  a  clause 
that  the  company  should  not  be  liable  under 
it  "if  the  title  or  interest  of  assured  is  less 
than  the  entire,  absolute,  una»ditionaI,  enen- 
cumbered,  free>aimple  ownership"  in  Tyree. 
The  land  was  the  separate  estate  of  his  wife. 

transferred  tbe  property  to  his  wlfe^  and  It  does 
not  appear  that  he  was  acting  as  her  trustee. 
Pelican  lus.  Co.  v.  Smith,  92  Ala.  428,  9  So. 
327,  Followed  In  107  Ala.  313,  18  So.  105. 

e.  At  tenant      the  ourteay. 

A  tenant  by  the  curtesy  has  an  insurable  in- 
terest In  his  wife's  real  estate.  Harris  v.  Twk 

Mut  Ins.  Co.  50  Pa,  341 ;  tJhler  v.  Fsrmers* 
American  F.  Ins.  Oo.  4  Legal  Gas.  354.  See 
also  Planters'  Mut  Ins.  Co.  v.  Loyd,  71  Ark. 
292  ;  75  8.  W.  725,  under  supra,  I. ;  Caldwell  v. 
StMdacona  Fire  A  L.  Ins.  Co.  11  Can.  8.  C.  212. 
under  Mtpca,  II.  a. 

And  a  tenant  by  the  curtesy  initiate  has  an 
Insurable  Interest  In  ordinary  buildings  on  bis 
wife's  land.  Doyle  v.  American  F.  Ins.  Co.  181 
Mass.  189,  68  N.  E.  804. 

An  insurable  Interest  exists  In  favor  of  the 
husband,  in  the  wife's  realty,  which  be  occu- 
pies with  ber,  and  In  which  he  has  an  Inchoate 
right  of  curtesy.  Trade  Ins.  Co.  V.  Barracllff. 
45  N.  J.  L.  543,  46  Am.  Rep.  792. 

A  husband  has  an  Insurable  Interest  In  real 
property  of  which  his  wife  Is  vested  with  the 
estate.  In  fee,  where  he  has  a  contingent  curtesy 
right  tlierein,  in  the  event  of  his  surviving  her. 
Mutual  F.  Ins.  Co.  v.  Deale,  18  Md.  26,  79  Am. 
Dec.  678. 

The  husband  may,  as  tenant  by  the  curtesy, 
Insure  In  his  own  name  premises  purchased  by 
tbe  wife  and  occupied  by  them,  although  she 
has  not  yet  received  ber  deed.  Uhler  v.  Farm- 
ers' American  F.  Ins.  Co.  4  Legal  Oaz.  8S4. 

An  Insurable  Interest  exists  In  favor  of  the 
husband  In  real  property  held  by  the  wife  as 
Joint  tenant  with  others,  and  of  which,  by  stat- 
ute, be  will  be  a  tenant  by  tbe  curtesy  after  the 
death  of  the  wife.  Franklin  Marine  ft  F.  Ina 
Co.  V.  Drake,  2  B.  Mon.  50. 

While  a  husband  who  is  tenant  by  the  cur- 
tesy has  an  Insurable  Interest  In  the  property, 
yet  he  cannot  recover  where  be  applied  for  in- 
surance as  owner  and  the  act  of  Incorporation 
of  the  company  provides  that.  If  the  assured 
have  a  less  estate  In  the  premises  Insured  than 
a  fee  simple,  the  policy  may  be  void  unless  the 
true  title  of  the  assured  be  expressed  therein. 
Leathers  v.  Farmers'  Mut.  F.  Ina  Co.  24  N.  H, 
259. 

In  Kyte  v.  Commercial  Union  Assur.  Co.  144 
Mass.  43,  10  N.  H.  518,  holding  that  a  transfer 
of  a  tax-title  interest  tv  a  wife  through  a  third 
per«m  to  her  l'"-^*™*.  [^^J^, the  ^pq^^pjp^ 
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He  built  the  house  ui>on  it  at  his  own  ex- 
pense, and  lived  in  it  with  his  wife.  When 
Tyree  applied  to  the  agent  for  insurance, 
Tyree  says  he  said  to  the  agent,  "I  want  my 
house  insured,"  but  the  agent  did  not  inter- 
rogate him  as  to  his  title.  There  is  C(Hitro- 
versy  only  as  to  the  loss  from  destruction  of 
the  dwelling  house.  The  company  tendered 
return  of  the  premium.  Tyree  brought  suit 
on  the  policy,  recovered  verdict  and  judg- 
ment for  $1,875  of  the  $2,000  insuranoe  on 
the  house,  and  the  company  brought  the  case 
to  this  court. 

A  vital  question  is.  Had  Tyree  an  insura- 
ble interest  in  the  dwelling  house,  it  being 
his  wife's  separate  estate  T  I  am  perplexed 
upon  the  question.  "It  has  become  a  fixed 
rule  of  insurance  law  that  the  assured  must 


Ing  the  full  title  to  blm.  Is  not  a  sale  of  tbe 
property  avoiding  tbe  policy  theretofore  Issued 
to  the  husband,  tbe  court  said :  Whatever  m&j 
have  been  tbe  effect  ot  tbe  sale  of  tbe  husband's 
lands  for  lazes,  be  was  certainly  tenant  by 
tbe  curtesy,  and  this  was  sufflclent  to  give  blm 
an  iDBurabte  Interest. 

But  a  conveyance  of  the.  Insured  premises  by 
the  husband,  by  warranty  deed  to  a  third  per- 
son, wbo  at  tbe  same  time  and  aa  a  part  of  the 
same  transaction  conveyed  tbe  property  to  hla 
grantor's  wife,  to  a  sala  or  conveyance  of  tbe 
premises  avoiding  the  policy,  notwitbstanding 
the  fact  that  the  husband  retained  an  Insurable 
Interest  In  tbe  premises  as  tenant  by  tbe  cur- 
tesy. Oakes  v.  Manufacturers'  F.  &  M.  Ins. 
Co.  181  Mass.  164. 

f.  A«  tenant  by  the  entirety. 

A  husband  wbo  to  a  tenant  by  tbe  entirety 
has  an  insurable  Interest  In  tbe  wbole  premises. 
Ctowson  V.  Citizens'  Uat.  F.  Ina  Co.  121  Mlcb. 
591,  80  Atn.  St.  Kep.  538,  80  N.  W.  5T3. 

g.  In  wifCt  peraonallv- 

A  husband  In  tbe  actual  poncsslon  and  ep- 

joyment  of  his  wife's  personalty  as  an  Inci- 
dent of  bis  marital  relations  with  her,  bas  an 
insurable  Interest  therein.  Trade  Ina.  Co.  v. 
BarracUff,  46  N.  J.  L.  ^43,  46  Am.  Rep.  792. 

Ao  Insurable  Interest  exists  in  favor  of  tbe 
bneband  In  personalty  owned  by  tbe  wife  be- 
fore marrlaRC.  and  of  which  he  tbereafter  bad 
actual  poBBesslon,  and  which  he  used  and  en- 
Joyed  in  common  with  his  own  property.  Oeor- 
Kla  Home  Ins.  Co.  v.  Brady  (Tex.  Civ.  App.)  41 
8.  W.  SIS. 

A  husband  bas  an  Insarable  Interest  in  boose- 
bold  SDods,  settled  to  bis  wife's  separate  use, 
where  they  sbare  the  use  of  the  articles  In  com- 
mon. Gout  stone  v.  Royal  Ins.  Co.  1  Fost.  & 
F.  276. 

But  an  Insurance  policy  Issued  to  a  bosband 
aa  owner,  upon  a  dwelling  house  and  Its  eon- 
tents,  does  not  cover  personal  property  of  tbe 
wife,  which  bas  been  mingled  with  that  of  tbe 
husband  and  used  by  botb  of  them  without  any 
intention  of  keeping  it  sej^arate  and  distinct 
The  decision  Is  based  upon  the  ground  that.  In- 
asmuch as  he  insured  the  property  as  owner,  be 
Is  entitled  to  recover  only  for  Injuries  to  bis  own 
property.  Kelly  v.  Agricultural  Ins.  Co.  20  N. 
Y.  Week.  Dig.  126. 
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have  an  interest  of  some  kind  in  the  subjeet- 
nintter  of  the  insurance,  whether  property 
or  life.  Two  reasons  may  be  assigned  for 
this  rule.  In  the  lirst  place,  it  is  inexpedi- 
ent that  a  oontract  so  necessary  for  the  pro- 
tection of  legitimate  business  should  be  pros- 
tituted to  illegal  uses  as  a  mode  of  specula- 
tion ;  and,  in  the  second  place,  it  is  opposed 
to  public  policy,  because  demoralizing  to  the 
insured,  that  he  should  be  permitted  to  en- 
ter into  any  contract  under  which  he  would 
have  an  interest  in  the  destruction  of  the 
subject-matter,  rather  than  in  its  preserva- 
tion." 16  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
840.  "When  there  is  no  interest  at  all  to  be 
protected,  a  policy  will  be  invalid,  as  coun- 
ter to  tho  spirit  and  purpose  of  the  contract, 
as  well  as  against  public  policy."  '*When 


While  the  bosband's  right  to  use  tbe  wife's 
separate  personal  property  Is  an  Insurable  In- 
terest, yet  be  cannot  recover  under  a  policy  on 
bto  wife's  personal  property.  Issued  to  blm  as 
owner,  where  he  falls  to  set  out  In  the  dec- 
laration bto  speelflc  Interest,  or  to  demand  bto 
loss  arising  from  his  right  to  use  tbe  pr<qwrt7. 
Cobn  V.  Virginia  F.  &  M.  Ina  Co.  8  Hagbea, 
22,  Fed.  Cas.  No.  2,970. 

Where  a  husband  Is  entitled  to  manage  tbe 
estate  of  bis  wife,  and  to  act  In  his  own  Individ- 
ual name  with  regard  thereto,  he  has  sach  an 
interest  and  right  In  her  personalty  aa  necessa- 
rily authorizes  him  to  Insure,  even  In  bis  own 
name,  without  It  being  necessary  for  blm  to  de- 
clare the  nature  and  extent  of  bis  Interest. 
Clarke  t.  Firnuen's  Ins.       18  I<a.  481. 

But  a  husband  Is  without  insarable  Interest 
In  bis  wife's  three-fourths'  interest  in  a  ves- 
sel, of  which  he  acts  as  master,  so  as  to  create 
a  Hen  upon  the  vessel  for  tbe  premium ;  nor 
can  be  recover  upon  a  policy  Issued  In  bis  own 
name.  Mercantile  Ins.  Co.  v.  The  Orphan  Boy. 
8  Ohio  L.  J.  608. 

A  husband  In  possession  of  perscmal  property, 
claiming  It  In  good  faith  aa  his  own,  by  virtue 
of  a  verbal  gift  from  bis  wife,  has  an  Insurable 
Interest  therein,  although  tbe  gift  was  Invalid. 
Travis 'V.  Cootlnentai  Ina.  Co.  47  Mo.  App. 
482. 

h.  /•  hometttaa. 

A  bosband.  as  head  of  a  family,  baa  an  In- 
sarable Interest  In  the  property  set  apart  as  a 

homestead.  German-American  Ins.  Co.  v.  Da- 
vidson, 67  Ga.  11. 

An  Insurable  Interest  exists  In  favor  of  tbe 
husband  In  premises  occupied  by  himself  and 
family  as  a  dwelling  place,  althmigh  tbe  title  to 
tbe  property  to  vested  In  his  wife.  Hla  right  to 
occupy  tbe  premlaes  as  a  homestead  and  dwell- 
ing place  for  himself  and  family  Is  of  pecuniary 
value,  and  confers  on  him  an  Insurable  Inter- 
est.  Reynolds  v.  Iowa  ft  N.  Ins.  Co.  SO  Iowa, 
563.  46  N.  W.  esft. 

So,  a  bosband  has  an  Insarable  Interest  In  a 
dwelling  house  occupied  by  himself  and  wife 
as  s  hMuestead,  and  bultt  by  the  wife  upon  land 
In  which  she  had  a  life  estate.  Tbe  court  ob- 
served :  I'fae  husband  held  a  bomeatead  Interest 
In  the  property,  and  was  entitled  to  occupy  it 
independent  of  tbe  will  of  bto  wife.  The  right 
coald  only  be  terminated  by  her  d^atb.  What- 
ever benefits  flowed  ~  -  -     •  - 
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the  insured  has  nothing  to  lose,  but  every- 
thing to  gain,  by  the  happening  of  the  event 
insured  against,  it  would  be  dangerous  and 
demoralizing  to  subject  the  insured  to  so 
great  a  temptation  to  destroy  the  property 
or  the  life  upon  which  the  insurance  is  ef< 
feeted."  1  May,  Ins.  §§  74,  75.  "The  ques- 
tion whether  the  husbajid  has  an  insurable 
interest  in  the  wife's  property  must  depend 
in  a  great  measure  upon  the  statutes  of  the 
several  states  by  which  the  marital  righta 
of  a  husband  in  the  wife's  property  are  gov- 
erned. If  the  loss  of  the  property  will  de- 
.prive  him  of  its  possession,  enjoyment,  or 
profits,  or  of  any  certain  benefits  growing 
out  of  it,  or  of  a  security  or  lien  therein,  it 
would  seem  that  he  has  an  insurable  inter- 
est in  Budi  property.  But,  on      other  aide, 

enjoyed  on  account  of  his  Interest  In  tbe  prop- 
erty, and  he  could  not  be  deprived  of  tbem  ex- 
cept by  his  own  act.  The  deatmctlon  of  tbe 
house  deprived  him  of  these  benefits.  His  In- 
terest, then,  is  clearly  insurable.  Merrett  v. 
Farmers'  luB.  Co.  42  Iowa,  11. 

The  Interest  of  the  husband  in  tbe  dwelling 
house  of  bli  wife,  nsed  as  a  bomestead  by  the 
fiunlly.  Is  sufflclent  to  support  a  recovery  by  the 
two  Jointly  on  a  policy  of  fire  Insurance  Issued 
to  both.  Webster  v.  Dwelling:  House  Ins.  Co. 
53  Ohio  St.  558,  30  L.  B.  A.  719,  53  Am.  St 
Rep.  658,  42  N.  E.  546. 

Where  a  husband  erects  a  dwelling  on  bis 
wife's  lots,  and  wltii  her  occupies  it  as  a  mutual 
homestead,  and  as  her  agent  effects  an  Insurance 
for  their  mutual  benefit,  though  Id  his  own 
name,  and  the  Insurer,  awsre  of  these  facts. 
Issues  the  policy  and  receives  tbe  premium,  be 
may  recover  on  the  policy  In  case  of  a  loss. 
American  Cent  Ins.  Co.  v.  HcLanathan,  11  Kan. 
C33. 

An  Insurable  Interest  exists  In  favor  ctf  the 
husband  In  a  bomestead  wblch  Is  tbe  property 
of  bis  wife  and  her  minor  children  by  a  former 
marriage,  where  be  is  enjoying  the  actual  use 
and  possession  of  the  property.  ConUnental 
Plre  Abso.  v.  Wingfleld  (Tex.  Civ.  App.)  78  S. 
W.  847. 

In  Texas,  the  interest  of  the  hoaband  In  a 
dwelling  used  and  occnpled  by  bim  as  tbe  home 
of  himself  and  family,  erected  and  to  be  paid 
for  with  community  funds,  upon  land  whicb  is 
the  separate  property  of  his  wife.  Is  the  "en- 
tire, unconditional,  and  sole  ownership  of  the 
property"  within  tbe  meaning  of  such  words  as 
they  are  used  in  a  contract  of  Insurance.  War- 
ren V.  Springfield  F.  &  M.  Ins.  Co.  13  Tex.  Clr. 
App.  466,  3fi  8.  W.  810. 

A  representation  In  an  application  for  In- 
surance by  a  husband  that  his  title  la  complete, 
whereas  the  Insured  bnildlngs  were  his  home- 
stead and  stood  on  community  land,  will  not 
prevent  a  recovery,  wben  at  the  time  of  tbe 
loss,  after  tbe  death  of  tbe  wife,  be  bad  the 
absotnte  right  to  nse  and  occupy  tbe  community 
lands  as  his  homestead  as  long  aa  he  might  live, 
and  owned  one  half  of  them  In  fee,  and  where 
tbe  loss  of  tbe  bulldlnga  by  fire  would  damage 
bIm  alone.  East  Texas  F.  Ins.  Co.  v,  Crawford 
<Tex.)   16  S.  W.  1008. 

But  a  husband  Is  without  Insurable  interest 
In  premises  purchased  by  him  and  occupied  aa 
a  homestead,  tbe  title  to  which  be  caused  to  be 
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if  the  wife's  management  of  her  property  is 
not  limited;  if  she  may  control  absolutely 
its  income;  if  she  may  lease  it  without  his 
consent,  and  her  lessee  may  expel  him  from 
the  possession }  if  during  her  lifetime  he  has 
no  interest,  no  inchoate  lights  therein,  nor 
even  the  right  of  occupancy,  and  after  her 
decease  his  only  rights  would  be  acquired  by 
descent,  and  not  inchoate  rights  which  would 
be  perfected  thereby, — he  would,  on  general 
prindples,  seem  to  hare  no  such  pecuniary 
interest  in  the  preservation  of  her  property 
as  would  constitute  an  insurable  interest" 
2  .Toyce,  Ins.  8  1049.  Under  this  statement, 
it  is  hard  to  say  that  he  has  an  insurable 
interest  in  this  state.  The  wife  has  by  stat- 
ute power  to  lease,  take  all  rents  and  pn^ts 
to  her  sole  use,  and  the  husband  has  no  em- 
token  in  tbe  name  of  his  wife,  and  a  policy  is- 
sued to  him  Is  not  enforceable,  after  loss,  where 
the  Insurer  did  not  know  that  the  title  was  In 
tbe  wife.  Trott  v.  Woolwich  Mat.  F.  Ins.  Co. 
83  Me.  362,  22  Atl.  245. 

A '  husband  who,  after  procuring  Insurance 
oa  bis  bomestead,  transfers  tbe  property  to  bla 
wife,  does  not  retain  such  im  Insurable  Interest 
In  the  bolldlnga  therein  as  will  entitle  bIm  to 
recover,  after  loss,  where  the  charter  of  the 
insurance  company  provides  that  the  insurable 
interest  which  the  assured  must  have  at  the 
time  of  tbe  fire  Is  tbat  of  owner  or  mortgagee. 
Glose  V.  Three  Rivers  Farmers'  Mut,  F.  Ins. 
Co.  87  Mich.  340,  40  N.  W.  310. 

i.  In  commutHtjf  property. 

A  husband  has,  after  the  death  of  his  wife, 

an  Insurable  Interest  In  community  property  in 
bla  possession,  with  the  right  to  dispose  of  It 
in  settlement  of  community  debts.  Merchants' 
Ins.  Co.  V.  Dwyer,  1  Foaey,  Unrep.  Caa.  (Tex.) 
441. 

].  AHaing  from  right  to  U89  end  profit$. 

An  insurable  Interest  exists  In  favor  of  a 
husband  in  property  held  by  his  wife  as  Joint 
tenant  with  others,  where  be  has  a  right  to  Ita 
use  and  enjoyment,  and  to  receive  the  rents  ac- 
cruing therefrom,  during  tbe  Joint  lives  of  him- 
self and  wife.  Franklin  Marine  &  F.  Ins.  Co. 
V.  Drake,  2  B.  Mon.  50. 

A  husband  entitled  by  law  to  a  life  estate  in 
the  lands  of  the  wife,  with  a  right  to  take  the 
product  and  profits  of  the  land  during  coverture, 
has  an  Insurable  Interest  In  property  of  whIcb 
she  is  vested  with  the  estate  In  fee.  Hntnal 
F.  Ins.  Co.  V.  Deale,  18  Md.  26,  79  Am.  Dec. 
673. 

See  also  Traders'  Ins.  Co.  v.  Newman,  120 
Ind.  554,  22  N.  E.  428,  aupra,  I. ;  Caldwell  v. 
Stadacona  Fire  &  L.  Ins.  Co.  11  Can.  8.  C.  212, 
fupra,  11.  a;  Trade.  Ins.  Co.  v.  Barracllff,  43 
N.  7.  L.  548,  46  Am.  Rep.  702;  Georgia  Home 
Ins.  Co.  V.  Brady  (Tex.  Civ.  App.)  41  8.  W. 
513 ;  Goutstone  v.  Royal  Ins.  Co.  1  Fost  &  9. 
276 ;  and  Kelly  v.  Agricultural  Ins.  Co.  20 
N.  Y.  Week.  Dig.  125,  mpra,  II.  g;  Continental 
Fire  Abso.  v.  Wmgfleld  (Tex.  Civ.  App.)  73  8. 
W.  847,  9upra,  II.  h. 

k.  Artttng  from  equitttble  interest. 

A  huaband  baa  on  Insurable  Interest  In  prem- 
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trol  over  her  separate  estate,  does  not  take 
by  descent,  and  has  no  right  of  possession 
by  law  during  marriage,  and  has  no  curtesy 
initiate.  The  able  jurist  Judge  Cooley  said 
that,  if  the  husband  could  insure  in  his  own 
name  his  wife's  property,  "it  is  manifest 
that  any  person  may  obtain  insurance  upon 
property  witliout  any  right  in  it  whatsoever. 
He  has  hut  to  disclose  the  facts,  and  the  pol- 
icy, though  only  a  wager  policy,  will  be  as 
legal  as  any  other.  But  such  a  doctrine  is 
at  war  with  the  fundamental  principles  of 
insurance,  which  require  that  a  person  shall 
hnve  an  insurable  interest  before  he  can  in- 
sure. A  policy  isBued  when  there  is  no  such 
interest  is  void,  and  it  is  immaterial  that  it 
is  taken  in  good  faith,  and  with  full  knowl- 
edge. The  policy  of  the  law  does  not  admit 
of  such  insurance,  faott-evor  willing  the  par- 
ties may  be  to  enter  into  it.  The  doctrine 
of  waiver  has  obviously  notiilng  to  do  with 
Buch  a  case.  The  agent  euinot  do  for  the 
company  1^  waiver  what  it  ia  powerless  by 
express  ctmtract  to  do  for  itself.  He  cannot, 
by  waiver,  invest  the  insured  with  an  inter- 

laes  the  lejc^  title  to  which  Is  In  bis  wife,  where 
he  bODsht,  paid  for,  and  occaples  the  property 
under  a  claim  of  abaolnte  ownership,  and  the 
title  is  held  \>j  the  wife  as  a  natter  of  conven- 
ience. Danveri  Hot.  V.  Ini.  Co.  v.  Seherti(  9S 
111.  App.  656. 

An  Iniarable  Interest  In  real  fwoperty  exists 
In  favor  of  a  hnsband,  who,  without  considera- 
tion, conveyed  it  to  bis  wife  upon  h«r  tKomise 
to  coavey  back  to  him  a  life  estate  therein,  al- 
tbough  the  wife  has  neglected  to  convey  the 
life  estate  according  to  the  agreement.  Red- 
Qeld  V.  Holland  Purchase  Ins.  Co.  56  N.  T.  334, 
15  Am.  Bep.  424. 

A  husband  baa  an  Insurable  interest  In  build- 
ings on  land  purchased  and  paid  for  by  blm, 
though  conveyed  to  his  wife,  where  be  has  in 
fact  poBsession  and  the  entire  beneflclal  use  of 
tbe  premises,  and  Is  the  owner  of  all  the  per- 
Bonal  property  thereon,  managing  the  place  on 
bis  own  account,  and  using  the  proceeds  to  sup- 
port tbe  family,  while  there  Is  an  understand- 
ing between  him  and  bis  wife  that  she  will  con- 
vey the  land  to  him  at  his  request.  Horscb  v. 
Dwelling  llooae  Ins.  Co.  77  Wis.  4,  8  U  R.  A. 
806,  46  N.  W.  MS. 

An  Insurable  Interest  exists  In  favor  of  tbe 
busband  In  premises  conveyed  to  the  wife  under 
an  agreement  that  he  should  be  allowed  the  pos- 
session and  use  of  tbe  property  free  of  charge, 
and  that  she  would  reconvey  to  him  upon  re- 
quest, he  agreeing  to  pay  all  taxes  and  Insur- 
ance thereon,  and  to  malte  all  necessary  repairs 
and  improvements.  Jacobs  v.  Untual  Ins.  Co. 
62  S.  C.  110,  20  S.  E.  533. 

Bo,  a  husband  to  whom  tbe  wife,  after  mar- 
riage, executed  an  Instrument  acknowledging  ao 
Indebtedness  to  blm.  Incurred  before  marriage, 
and  making  tbe  claim  a  lien  upon  her  property, 
has  an  Insurable  Interest  in  ber  realty,  where 
her  personalty  Is  Insufflcient  to  pay  her  debts. 
Robrhaeh  v.  Germanla  K.  Ins.  Co.  62  N.  Y. 
47,  20  Am.  Rep.  451 ;  Robrbach  v.  Mtna  Ins. 
Co.  1  Thomp.  &  C.  339,  Affirmed  in  62  N.  Y. 
S18. 

A  huirt>and  hu  an  equitable  title  In  fbnn  prop- 
efl  L.  R.  A. 


est  he  does  not  own.  There  was  occasion  to 
consider  this  question  in  Peoria  Uarine  d  F. 
Inn.  Co.  V.  Hall,  12  Mich.  202,  and  it  was 
held  that  an  insurance  of  partnership  prop- 
erty by  one  partner  in  his  own  name  could 
not  be  made  to  embrace  the  interest  of  the 
other  partner,  notwithstanding  it  was  writ- 
ten by  tbe  agent  with  full  knowledge  of  the 
facts.  The  reason  is  the  one  above  assigned. 
It  is  not  competent  to  write  an  insurance 
where  an  insurable  interest  is  wanting. 
.  .  .  The  difficulty  is  inherent  in  the 
ca«e,  and  is  beyond  the  reach  of  waiver.  It 
is  proper  to  say,  in  this  connection,  that  un- . 
dcr  our  statute  the  husband  has  no  ctHitrol 
whatver  over  his  wife's  property;  so  that 
tlie  question  arises  here  precisely  as  it  would 
Imd  the  silver  been  owned  by  a  stranger." 
So  was  the  decision  Agricultural  Ina.  Co.  v, 
Montague,  38  Mich.  548,  31  Am.  Rep.  326. 
This  holding  is  sustained  by  Trott  v.  Wool- 
wich Mnt.  F.  Ina.  Co.  83  Me.  362,  22  AU. 
245,  holding  that  a  policy  issued  on  a  dwell- 
ing iu  the  name  of  the  husband  when  title 
wns  in  his  wife,  the  company  not  being  in- 

erty,  sufficient  to  Justify  his  representation  of 
ownership  In  an  application  tor  Insarance, 
where  bis  father-lo-law,  who  bad  paid  one  tbird 
of  the  purchase  price,  had  tbe  title  taken  In  tbe 
wife's  name  until  such  time  as  tbe  husband 
should  pay  tbe  balance  of  the  purchase  price, 
when  tbe  title  was  to  be  cwveyed  to  him,  and 
tbe  husband  worked  the  farm  and  made  ez- 
teoslve  Improvements  and  repairs.  The  court 
said :  He  was  owner  of  tbe  building  destroyed 
by  equitable  title,  and  tbe  risk  of  Its  destruc- 
tion was  bis  risk.  Nobody  was  under  obligation 
to  rebuild  for  blm,  and  be  could  protect  blmaeif 
only  by  Insurance.  Fanaers*  Mat.  F.  Ins.  Co. 
V.  Fogelman,  85  Mich.  481. 

1,  Mutual  insurance  company. 

Although  a  husband  has  an  Insurable  inter- 
est In  balldlngs  erected  by  him  on  tbe  lands  of 
bis  wife,  he  cannot  effect  any  valid  Insurance 
tbereon  In  his  own  name  as  fee-sin4>le  owner 
In  a  mutual  fire  Insurance  company,  tbe  charter 
of  which  provides  that  the  appllcatltm  shall 
state  all  material  circumstances  affecting  the 
risk,  and  makes  each  person  Insured  a  member 
of  the  company,  and  reservea  a  lien  to  the  com- 
pany on  the  propnly  Insured.  Proebly  v.  North 
St.  Louis  Mut.  F.  Ins.  Co.  32  Ho.  App.  302. 

Tbe  interest  of  a  husband  in  the  real  estate 
of  his  wife  Is  not  a  proper  subject  of  Insurance 
In  a  company,  the  charter  of  which  provides 
that  all  persons  obtaining  Insurance  shall  be- 
come members  of  tbe  company,  and  bound  to 
pay  their  respective  proportion  of  all  losses  and 
expenses.  lie  cannot  create  a  permanent  Hen  on 
the  land  of  the  wife.  His  Interest  Is  contingent, 
and  terminates  upon  bis  death.  Tbe  lien,  there- 
fore, would  be  temporary  In  ita  character,  and 
of  but  little  value.  If  his  Interest  Is  Insurable 
at  all,  it  Is  only  insurable  In  proportion  to  Its 
value,  and  not  upon  the  whole  value  of  the 
property.  Consequently  he  cannot  Insure  the 
properly  of  his  wife  In  bis  own  name:  nor  bas 
be  any  right  to  insure  It  as  his  own  property, 
to  Its  full  value.  Eminence  Mut  Ins.  Co.  v. 
Jesse,  1  Met.  <KyO  528.  A.W.tL 
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formed  that  he  was  not  the  owner,  is  void. 
The  reasoDB  are  fully  stated  in  Olark  t. 
Dioelling  House  Ins.  Co.  81  Me.  373,  17  Atl. 
303.  The  married  women's  acts  "take  away 
from  the  husband  all  right  to  the  possession 
or  control  of  the  wife's  separate  estate.  He 
has  no  presoit  right  of  enjoyment,  and  no 
interest  in  the  rents.  ...  A  policy  of 
insumnce  secured  thereon  by  the  husband, 
who  has  no  insurable  interest  therein,  is  un- 
enforceable." Traders'  Ins.  Co.  r.  Neicman, 
120  Ind.  S54,  22  N.  E.  428.  Trade  Ins.  Co.  v. 
Barraoliff,  45  N.  J.  L.  543,  46  Am.  Eep.  792, 
is  to  the  reverse.  American  Cent.  Ins.  Co. 
V.  MeLonathan,  11  Kan.  533,  cited  to  the 
contrary,  is  not  so,  as  the  policy  was  got  by 
the  husband  as  his  wife's  agent  for  the  bene- 
fit of  both,  though  in  his  name,  and  the  in- 
surer was  aware  of  the  facts.  Merreit  y. 
Farmers'  Ins.  Co.  42  Iowa,  11,  is  cited  on 
this  side,  but  the  court  said  the  husband 
was  by  the  Iowa  Code  entitled  to  hold  pos- 
eession  against  his  wife's  will.  In  this 
state  he  is  on  her  property,  not  by  binding 
law,  but  by  leove  and  sufferance, — has  no  le- 
gal tenure.  Horseh  v.  Duelling  House  Ina. 
Go.  77  Wis.  4,  8  L.  R.  A.  806,  45  N.  W.  945, 
is  a  case  where  the  husband  had  the  entire 
beneficial  use  and  possession,  had  paid  for 
the  land,  managed  it  exclusively,  took  ex- 
clusive control  of  rents  and  profits,  and  had 
an  agreement  with  bis  wife  that  she  would 
convey  the  land  to  him  on  request.  He  ttiua 
owned  the  land.  So  where  he  has  lien  on 
her  land.  RohrJiach  v.  Qermamn  F.  Ins. 
Co.  &2  N.  Y.  47,  20  Am.  Rep.  461.  The  case 
of  Mutual  F.  Ins.  Co.  v.  Deale,  18  Md.  26, 
79  Am.  Dec.  (J73,  is  no  support  for  the  hus- 
band's insurable  interest,  because  in  it  he 
had  a  marital  estate.  It  is  so  stated. 
Clarke  T.  Firemen's  Ins.  Co.  18  Ia.  481,  does 
not  support  the  claim,  because  tiie  opinion 
says  that  by  the  law  of  Louisiana  the  hus- 
band has  control  and  management  of  his 
wife's  personalty.  Cohn  v.  Virginia  F.  A 
M.  las.  Co.  3  Hughes,  272,  Fed.  Cas.  No.  2,- 
'970,  cited  in  J(^ce  on  that  side,  is  a  case 
where  the  husband's  action  was  defeated  on 
the  pleadings,  the  coiirt  saying  he  could  only 
insure  his  "right  to  use'^  tlie  wife's  persm- 
alty,  thus  implying  that  he  could  not  insure 
the  property.  Of  course,  he  can  insure 
where  he  has  curte^;  but  he  has  no  estate, 
only  an  expectancy  of  curtesy,  liln  a  child. 
3Ia\eeUy  v.  Bouth  Perm  Oil  Co.  SZ  W.  Va. 
616,  62  L.  R.  A.  562,  44  S.  E.  606.  I  see  no 
ease  except  the  New  Jersey  case  holding  that 
the  husband  has  an  insurable  interest,  ex- 
cept under  special  circumstances  pving  hint 
a  right  iu  the  property.  An  insurance  omn- 
pany  wants  to  insure  the  person  who  has 
vested  property  right,  which  will  more  him 
to  protect  it;  not  one  who  has  no  motive  to 
protect  it.  In  the  latter  case  the  insurance 
«6  L.  R.  A. 


tempts  him  to  bum  the  property.  A  hus- 
band may  want  to  get  maaey  from  his  wife's 

property  for  his  own  use.  If  he  could  in- 
sure her  house,  this  would  be  an  easy  way 
to  accomplish  the  very  thing  which  the  law 
st-eks  to  frustrate  by  demanding  a  property 
right  in  the  insured.  In  this  case  it  is 
charged  that  Tyree  set  fire  to  the  house,  and 
evidence  given  tending  to  show  it.  It  is 
true  Ihnt  Sheppard  v.  Peabody  Ins.  Co.  21 
W.  Va.  36U,  holds  that,  to  give  an  insurable 
interest,  one  need  not  have  any  actual  right 
of  property,  but  it  is  sufficient  if  he  or  those 
he  represents  will  suffer  injury  by  the  de- 
struction of  the  property.  Still  it  is  meant 
that  he  must  himself  have  an  interest  reeog- 
nized  by  law,  or  those  he  legally  represents 
must  hare,  as  the  creditors  of  an  estate  are 
entitled  to  charge  ite  assets.  But  in  this 
case  the  husband  did  not  have  any  estate,  or 
represent  anyone.  Why  did  he  not  insure  in 
hiq  wife's  name?  He  wanted  the  money 
himself.  By  destruction  of  the  house  he 
lost  a  home  is  all  we  can  say  to  support  the 
policy. 

Another  queaticm :  Tyree  represented  to 
the  agent  that  he  owned  the  house.  As  be 
himself  says,  he  said  to  the  agent,  "I  want 
my  house  insured,"  and  in  the  policy  he  rep- 
resented that  he  had  "entire,  absolute,  un- 
conditional, unencumbered,  fee-simple  own- 
ership." An  insurer  has  the  right  to  know 
the  truth  about  ownership.  It  wcAild  be 
willing  to  insure  the  fee  owner,  because  he 
would  have  a  motive  not  to  bum  the  prop- 
erty, but  not  willing  to  insure  one  not  own- 
ing, for  be  might  have  a  motive  to  bum  it 
and  get  the  money.  "If  the  assured  states 
the  nature  or  extent  of  his  interest,  he  must 
state  it  truly.  ...  If  the  nature  of  the 
aesured's  interest  is  such  that  it  would  in- 
fluence the  underwriter  to  diarge  a  higher 
premium,  or  not  insure  at  all,  it  must  be 
disclosed,  for  it  is  material  to  the  risk." 
"Tn  cases  where  the  misrepresentatiui  is 
positive,  and  of  a  fact  actually  material,  it 
is  not  necessary  to  prove  that  the  represen- 
tation was  fraudulently  made.  The  mate- 
riality of  the  misrepresentation  and  ite 
proven  falsity  does  away  wiUt  the  neceuity 
of  showing  actual  fraud."  2  Joyce,  Ine.  il 
18B8,  1894,  1897.  "A  false  representation 
as  to  the  interest  of  the  assured  in  the  prop- 
erty is  regarded  as  material,  and  such  as,  if 
substantially  false,  avoids  the  policy." 
Wood,  Ins.  S  179.  Chief  Justice  Marshall 
said:  "Insurances  against  fire  are  made  in 
the  confidence  that  the  assured  will  use  all 
the  precautions  to  avind  the  calamity  in- 
sured against  which  would  be  suggested  by 
his  interest.  The  extent  of  this  interest 
must  always  influence  the  underwriter  in 
toking  or  rejecting  the  risk  and  in  estimat- 
ing the  premiiun.  So  far  as  lt~may  inflp- 
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race  him  in  this  respect,  it  ought  to  be  com- 
munieatfid  to  him."  Columbian  Ina.  Co.  t. 
Lworence,  2  Pet.  48,  7  L.  ed.  336.  If  the 
poHc^r  requires  a  statement  of  interest,  it  is 
thus  made  material,  and  must  be  true.  1 
May,  Ins.  §§  285,  287.  "When  the  condi- 
tions require  the  applicant  to  have  the  'en- 
tire, unconditional,  and  sole  ownership,'  a 
policy  issued  to  one  who  described  the  prop- 
erly as  'bis  frame  dwelling  house,*  when  bis 
only  title  was  under  a  quitclaim  deed  from  a 
second  mortf^gee,  avoids  the  policy  under 
the  sole  ownership  clause."  Id.  §  2876.  "A 
representation  may,  by  express  stipulation, 
be  made  material  in  the  sense  that  an  in- 
quiry into  its  materiality  is  thereby  pre- 
cluded, and  the  insured  will  be  bound  in 
Buch  case  even  though  the  fact  be  actually 
immaterial.  The  truth  of  the  statements 
being  generally  made  in  such  cases  the  basis 
of  the  contract,  it  is  sufficient  to  show  they 
are  actually  untrue."  2  Joyce,  Ins.  S  1*12. 
In  the  same  section  we  find  it  said:  "If  a 
fire  insurance  policy  ia  conditioned  to  be 
void  'in  case  of  any  misrepresentation  what- 
ever/ any  misrepresentatitm,  whether  mate- 


rial or  not,  will  avoid  it."  If  a  person  doe* 
not  like  the  conditions,  he  need  not  acoept 
the  policy.  Tyree  in  words  represented  that 
he  was  sole  owner.  He  assured  the  company 
that  he  had  absolute  fee  simple,  and  he 
agreed  that,  if  he  had  not,  the  policy  should 
bo  void.  The  agent  had  no  knowledge  to  the 
contrary.  Surely,  the  company  had  the 
right  to  insert  this  condition  as  a  reasonable 
one  for  its  protectitm.  "A  condition  that, 
if  the  insured  is  not  the  sole,  entire,  and 
unconditional  owner,  the  policy  shall  be 
void,  is  reasonable  and  valid,  and  violatitm 
of  it  will  prevent  recovery."  1  May,  Ins.  % 
287o.  "As  the  insurer  is  entitled  to  rely  on 
the  statements  of  the  applicant,  the  insurer 
will  not  be  charged  with  knowledge  of  the 
land  records,  where  title  might  have  been 
investigated."    1  Biddle,  Ins.  §  671. 

Plaintiff's  instructions  1,  3,  and  4  and 
special  rcplicaticm  to  plea  2  are  bad  for  rea- 
sons above  given.  Hie  defendant's  five  in- 
structions should  have  been  given  for  the 
same  reasons. 

Judgment  reversed,  and  new  trial  award- 
ed. 
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Be»pt., 
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John  A.  HOWE.  Jr.,  O01U1I7  Treasurer, 
Appt. 


John  E.  CORSCADDEN 

Isaac  M.  HASWELL  et  al 
(  177  N.  Y.  499.) 

1.  ProTlalon*  for  4Il«  •bolltlon  of  m. 
penltentlarr  *Bd  dlsmlsaal  oC  ita 
itiip«ri*teiid«iitare  not  covered  by  a  title 
describing  ttae  statute  as  one  in  relation  to 
the  management  of  the  penitentiary  "relative 
to  the  salary  of  the  keeper." 

S.    Hftndanaa  will  He  to  eompel 

ment  by  tlie  eovnty  treMnrer  of  the  sal- 
ary, during  the  time  he  retains  possession  of 
the  office,  of  the  snpeilntendmt  of  a  eonnty 
penitentiary  whom  the  commissioners  have 
stteovted  to  remove  from  oflSce  under  an 
invalid  statute. 

8.  Bqatfy  haa  mo  J  aria  diet  Ion  to  re- 
atrmln  the  attempted  removml  from 
oOee  of  a  pnblle  ofllclsl     by  the  proper 

NoiE. — As  to  ]urladietltm  of  equity  to  bar  en- 
trance of  person  to  offlce  bj  Injonetlon,  see. 
In  this  series.  State  ex  rel.  lieCsifrey  v.  Aloe, 
47  L.  R.  A.  m. 

As  to  right  to  Injunction  to  protect  posses- 
skm  of  ie  faeto  oflleer  until  dispute  as  to  offlce 
Is  determloed,  see  Gnlllotte  T.  Polncy,  6  Zi.  B. 
A.  403. 
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authorities  In  accordance  with  the  provisions 
of  an  Invalid  statute,  since  Jurisdiction  of 
snch  matters  rests  entirely  with  tht  law 
courts. 

(Parker,  Ch.  J.,  and  O'Brien  and  Werner, 
iiesani.) 

(February  23,  1904.) 
FiBST  Case. 

APPEAL  by  defendant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  Third  Department,  affirming  an 
order  of  a  Special  Term  for  Albany  County 
granting  a  writ  of  mandamus  to  compel  de- 
fendant, as  county  treasurer,  to  pay  salary 
allied  to  be  due  to  relator.  Affirmed. 
The  facts  are  stated  in  the  opinitms. 
Sir.  J.  Newton  Fiero,  with  Mr.  JT.  S. 
Frost,  for  appellant: 

If  relator  was  retained  in  his  position  by 
an  erroneous  judgment^  the  writ  of  man- 
damus mfist  fail.  I 

People  ex  rel.  Lentillion  v.  Coler,  61  App. 
Dir.  223,  70  N.  Y.  Supp.  482. 


For  mandamus  to  try  title  to  offlce,  see  cases 
In  note  tu  Fleming  v.  Ontbrle,  8  L.  R.  A.  69; 
also  Goff  V.  Wilson,  3  L.  R.  A.  58;  Biggs  v. 
McBrlde,  0  L.  R.  A.  115;  and  State.  Leeds. 
Prosecutor,  v.  Atiantic  City.  8  L.  R.  A  697. 

As  to  mandamus  to  compti  surrender  of  of- 
flce. see  Btevens  v.  Carter.  81  L.  R.  A  842,  aiiA 
Hste. 
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Meaara.  Gonntrynian  A;  DvBols,  for 

respondent: 

The  constitutionality  of  the  statute  may 
be  determined  in  the  proceeding  by  man- 
damus, even  if  that  question  is  not  con- 
sidered or  disposed  of  by  this  oourt  «  the 
appeal  from  the  judgment. 

People  ex  rel.  Rodgera  t.  Ooler,  186  N.  Y. 
1,  n2  L.  B.  A.  814,  82  Am.  St.  Rep.  606.  SO 
N.  E.  718;  People  ea  rel.  Treatv.Coler,  166 
N.  Y.  144,  59  N.  E.  776;  Re  Frwfl,  148  N.  Y. 
165,  42  N.  £.  586;  People  em  rel.  Beak  v. 
Coler,  34  App.  Div.  167,  54  N.  Y.  Supp.  689; 
People  ex  rel.  Bteinaon  v.  Board  of  Educa- 
tion, 158  N.  Y.  125,  62  N.  E.  722. 

The  plaintiff  in  fact  has  no  other  remedy 
in  this  case  than  a  mandamus  against  the 
county  treasurer. 

Dudley  v.  Mayheto,  3  N.  Y.  16;  MoKeon  v. 
Caherty,  3  Wend.  496;  Smith  v.  Loohwood, 
13  Barb.  209;  Renioick  v.  Morria,  7  Hill, 
S76;  Holliater  v.  HoUiater  Bank,  2  Abb. 
App.  I>ec.  367 ;  Re  yeic  York,  L.  E.  rf  W.  R. 
Co.  110  N.  Y.  374,  18  N.  E.  120. 

The  court  will  enforce  a  duty  imposed 
upon  the  public  officers  by  mandamuji,  where 
they  refuse  to  perform  it,  or  do  not  con- 
form to  the  statute,  or  whenever  some  legal 
right  has  been  refused  by  them  to  a  person 
entitled  thereto. 

PeopU  ex  rel.  Derby  v.  Bice,  129  N.  Y. 
461,  29  N.  E.  368;  People  em  rel.  Daley  v. 
Siee,  129  N.  Y.  449,  14  L.  B.  A.  643,  29 
E.  846. 

Sboond  Cub, 

CROSS- APPEALS  from  a  judgment  of  the 
Appellate  Divisitm  of  the  Supreme 
Court,  Third  Department,  modifying,  and 
affirming  as  modified,  a  judgment  of  a 
Special  Term  for  Albany  County  in  a  suit 
to  enjoin  defendants  from  attempting  to  re- 
move complainant  from  the  office  of  keeper 
of  the  Albany  penitentiary;  defendants  ap- 
pealing from  so  much  of  the  judgment  as 
overruled  their  demurrer  to  the  complaint, 
and  plaintiff  appealing  from  so  much  as 
modified  the  judgment  by  excepting  such 
acts  of  defendants  as  might  be  performed 
under  the  power  to  fix  the  salary  of  the 
superintendent.  Reoeraed  on  defendanta?  ap- 
peal. 

Hie  facts  are  stated  in  the  opinitms. 
Meaara.  CoiwtrymaJi  Jb  ninSols,  for 

plaintiff: 

The  act  of  1902  is  in  violation  of  art.  3, 
S  16,  of  the  state  Constitution,  which  pro- 
vides that  "no  private  or  local  bill,  which 
may  be  passed  by  the  legislature,  shall  em- 
brace more  than  one  subject,  and  that  shall 
be  expressed  in  the  title." 

Sweet  V.  Syracuae,  129  N.  Y.  316,  27  N. 
E.  1081,  29  N.  E.  289;  Aator  v.  Aroade  R. 
66  L.  R.  A. 


Co.  113  N.  Y.  93,  2  L.  R.  A.  789,  20  N.  B. 
594 ;  People  ex  rel.  McConvill  v.  Eilla,  35  N. 
Y.  449;  People  v.  O'Brien,  38  N.  Y.  193;  Re 
Blodgett,  89  N.  Y.  392;  Oaahin  v.  Meek,  42 
N.  Y.  188;  People  ex  rel.  Schenectady  Aa- 
tronomical  Observatory  v.  Allen,  42  N.  Y. 
404;  Re  Sackett,  D.  d  DeC.  Streeta,  74 
N.  Y.  95;  People  ex  rel.  Pratt  v.  Brook- 
lyn, 13  Abb.  Pr.  N.  S.  121;  People  ex  rel. 
Lee  V.  Chautauqua  County,  43  Y.  10 ;  Re 
^'eiP  York  Elev.  R.  Co.  70  N.  Y.  327; 
Fiahkill  t.  Fishkill  «f  B.  PI.  Road  Co. 
22  Barb.  634;  Huber  v.  People,  49  N.  Y. 
132;  Re  Aaseasment  of  Lands,  60  K.  Y.  39S; 
Watertoicn  v.  Fairbanka,  65  N.  Y.  588;  Mur- 
ray V.  TfetD  York,  11  Jones  &  S.  164;  People 
ex  rel.  Bradley  v.  Stevens,  61  How.  Pr.  103 ; 
Coxe  V.  State,  144  N.  Y.  396,  39  N.  E.  400; 
Rochester  v.  Bloaa,  77  App.  Div.  29,  79  N.  Y. 
Supp.  236. 

Where  the  act  embraces  but  one  subject 
that  subject  must  be  ao  clearly  expressed  in 
the  title  as  to  notify  the  public  of  the  nature 
or  substance  of  tiie  provisions  in  the  body 

of  the  act. 

Johnatoti  v.  Bpioer,  107  N.  Y.  185, 13  N.  E. 
753 ;  People  ex  rel.  McConvill  v.  HUla,  35  X. 
Y.  449;  Astor  v.  Arcade  R.  Co.  113  N.  Y. 
93,  2  L.  R.  A.  789,  20  N.  E.  694;  Re  Blod- 
gett, 89  N.  Y.  392;  Oaskin  v.  Meek,  42  N. 
Y.  186;  People  ex  rel.  Schenectady  Aatro- 
nomioal  Observatory  v.  Allen,  42  N.  Y.  404; 
People  ea  rel.  Piatt  v.  Brooklyn,  13  Abb.  Pr. 
N.  S.  121 ;  Re  yew  York  Blev.  R.  Co.  70  N. 
Y.  327 ;  Re  Aaseaament  of  Landa,  60  N.  Y. 
398;  Coxe  v.  State,  144  N.  Y.  396,  39  N.  E. 
400;  Rioharda  v.  Richards,  76  N.  Y.  186; 
Re  Goddard,  94  N.  Y.  644;  Ferguaon  v.  Roaa, 
126  N.  Y.  469,  27  N.  E.  954;  Rocheater  v. 
Blosa,  77  App.  Div.  28,  79  N.  Y.  Supp.  236. 

The  plaintiff  had  no  adequate  remedy  at 
law  against  the  defendants'  acts  and  threat- 
ened course  ot  procedure  as  sieged  in  the 
complaint. 

The  rights  and  property  of  an  individual 
as  a  public  officer  are  as  equally  sacred  and 
entitled  to  be  protected  by  the  oourts  as 
those  of  the  public,  and  the  commission  of 
wrongful,  unauthorized,  and  illegal  acts 
public  officers  iWa  the  defendants  or  mu- 
nicipalitiee),  a»uming  to  act  under  an  un- 
constitutional act,  will  be  restrained  by  in- 
junction. 

People  ex  rel  Copoutt  v.  Board  of  Health, 
140  N.  Y.  1,  23  L.  R.  A.  481,  37  Am.  St.  Rep. 
522,  35  K.  E.  320;  Flood  v.  Van  Wormer, 
147  N.  Y.  284,  41  N.  E.  669;  Williams  v. 
Boynton,  147  N.  Y.  426,  42  N.  E.  184;  Raih- 
bone  V.  Wirth,  150  N.  Y.  459,  34  L.  R.  A. 
408,  45  N.  E.  16;  Hudson  River  Teleph.  Co.  v. 
Johnstown,  37  Misc.  41,  74  N.  Y.  Supp.  767; 
Busier  T.  White  Plains,  69  App.  Div.  30,  69 
N.  Y.  Supp.  193;  Gunning  System  t.  Buf- 
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Alio,  62  App.  Diy.  497,  71  N.  Y.  Supp.  166; 
United  Traction  Co.  t.  Wat0rvliet,  86  Miec. 
392,  71  N.  Y.  Supp.  977;  Sammona  T.  Glov- 
eraville,  34  Misc.  469,  70  N.  Y.  Supp.  284, 
Affirmed  in  175  N.  Y.  348,  ft7  N.  E.  622. 

No  action  would  lie  agftinst  the  pmiten- 
tiary  commiBsion. 

Swift  V.  KeiD  York,  83  N.  Y.  629;  Vew 
York  Balance  Dock  Co.  v.  New  York,  8  Him, 
247 ;  Rauh  v.  Public  Parka,  66  How.  388. 

Nor  is  the  county  liable  for  its  action  or 
nonaction. 

Dannat  v.  New  York,  66  N.  Y.  586 ;  Heiaer 
V.  New  York.  104  N.  Y.  68,  9  N.  E.  860; 
8wift  V.  yetP  York,  83  N.  Y.  529. 

A  writ  of  certiorari  would  not  Afford  the 
plaintiff  a  remedy. 

1  Fiero,  Special  ProceedingB,  2d  ed.  320; 
People  ex  rel.  New  York  t.  McCarthy,  102 
N.  Y.  642.  8  N.  E.  85;  PeopU  ea  rel.  Smith 
V.  Fire  d  Bldg.  Comra.  103  N.  Y.  370,  8  N.  E. 
730;  People  ex  rel.  Moore  v.  New  York,  6 
Barb.  43;  People  ew  rel.  Onderdonk  v. 
Queens  Counip,  1  Hill,  196;  People  ect  rel. 
Corwin  v.  Walter,  68  N.  Y.  403;  People  t. 
Covert,  1  Hill,  674;  Coyle  t.  Bherwood,  1 
Hun,  272;  People  ex  rel.  Kennedy  v.  Brady, 
166  N.  Y.  44,  59  N.  E.  701;  People  ex  rel. 
Oopcutt  V.  Board  of  Health,  140  N.  Y.  1, 
23  L.  B.  A.  48L  37  Am.  St.  Bep.  622.  36  N. 
E.  320;  Vandeventer  v.  Long  laland  City, 
139  N.  T.  133,  84  N.  E.  774. 

A  writ  of  quo  warranto  oould  mly  lie  in 
behalf  of  the  plaintiff,  If  he  were  out  of  of- 
floe,  to  try  his  title  and  reoorer  tile  poseee- 
sion  thereof.  It  is  sufiicient  if  there  arc 
doubt  and  uoeertainty  concerning  the  legal 
remedy. 

Wataon  v.  Sutherland,  5  Wall.  74,  18  Tj. 
ed.  580 ;  Elk  County  v.  EarUy,  121  Fa.  496, 
15  Atl.  602;  Kilboum  T.  8und«rland,  130 
U.  S.  605,  32  L.  ed.  1005,  9  Sup.  Ct.  Rep. 
694,  1  Story,  Eq.  Jur.  S  33 ;  People  t.  Canal 
Board,  66  N.  Y.  390 ;  Health  Department  v. 
Police  Departmmt,  51  How.  Pr.  481,  Af- 
firmed in  9  Jones  &  S.  323 ;  Braaa  v.  Rath- 
hone,  163  N.  Y.  442,  47  N.  E.  906;  Wormaer 
T.  Brown,  149  N.  Y.  168.  43  N.  E.  524. 

Mr.  J,  HewtoB  Flan,  with  Mr.  J. 
FMat,  for  defendants: 

The  plaintiff  cannot  maintain  tiiia  aoti<Mi. 
There  is  a  complete  and  adequate  remedy  at 
law,  by  an  action  in  the  nature  of  a  quo 
warranto  in  case  he  was  entitled  to  the  office 
OS  against  any  other  [wrson. 

People  ex  rel.  Wren  v.  Ooetting,  133  N.  Y. 
560,  30  N.  E.  968;  People  ex  rel.  Lewia  v. 
Brush,  146  N.  Y.  60,  40  N.  E.  602;  «e  Bart, 
150  N.  Y.  278,  64  N.  E.  44,  161  N.  Y.  507, 
55  N.  E.  1068. 

The  plaintiff  had  an  adequate  remedy  by 
way  of  writ  of  oertiorari. 
66  L.R.  A. 


Code,  SS  2120,  2146;  People  ex  rel.  Oiti- 
zena^  Cfaalight  Co.  v.  Brooklyn,  39  N.  Y.  81. 

There  is  a  clear  remedy  to  the  plaintiff  by 
way  of  action  for  damages  for  breach  of 
contract,  if  he  is  an  employee  of  the  com- 
mission, or  for  salary  whidt  may  accrue,  in 
case  he  is  prevented  from  discharging  the 
functions  of  his  office  without  ri^t  or  au- 
thority by  the  action  of  the  board. 

People  ex  rel.  Devery  v.  Coler,  178  N.  Y. 
103,  65  N.  E.  966. 

The  plaintiff  has  not  shown  facts  by  his 
complaint  which  entitle  him  to  the  judg- 
ment  awarded,  since  it  does  not  appear  thi^ 
he  has  in  any  wise  suffered  irreparable  in- 
jury, or  that  irreparable  injury  has  been 
threatened. 

McHenry  v.  Jewett,  90  N.  Y.  68;  Moore 
V.  Brooklyn  City  R.  Co.  108  N.  Y.  98,  15  N. 
E.  101;  Thomas  v.  Musical  Mut.  Protective 
Union.  121  N.  Y.  45,  8  L.  R.  A.  175,  24  N. 
K.  24;  New  Hartford  Canmng  Co.  v.  BuU- 
font,  78  App.  Div.  6,  78  N.  Y.  Supp.  951. 

The  demurrer  by  defendants  raises  the 
question  that  the  action  in  equity  as  such 
cannot  be  maintained. 

Wheeloek  T.  ^oonan,  108  N.  Y.  179.  2 
Am.  St.  Rep.  405,  16  N.  E.  67;  Tudcer  t. 
Manhattan  R.  Co.  78  Hun,  439,  20  N.  Y. 
Supp.  202;  Metropolitan  Elev.  R.  Co.  v. 
Johnston,  84  Hun,  83,  32  N.  Y.  Supp.  49; 
Tripp  V.  Hunt,  45  App.  Div.  100,  01  N.  Y. 
Supp.  586;  JUverett  v.  De  Fontaine,  78  App, 
Div.  219,  79  N.  Y.  Supp.  692. 

A  court  of  equity  has  no  jurisdiction  over 
the  subject-matter  of  the  litigation,  and  has 
no  power  to  grant  the  relief  aeked  for  and 
allowed  by  way  of  injuneti<m  against  de- 
fendants. 

Beach,  Modem  Eq.  Jur.  S  670 ;  High,  Inj. 
S  1312;  Cochran  v.  MoOleary,  22  Iowa,  88: 
Re  8awyer,  124  U.  8.  200,  31  L.  ed.  402, 
8  Sup.  Ct.  Rep.  482;  WUte  v.  Berry,  171 
U.  S.  366,  43  L.  ed.  199,  18  Sup.  Ct.  Rep. 
917;  Harkrader  v.  Wadley,  172  U.  S.  148, 
43  L.  ed.  399.  19  Sup.  Ct.  Rep.  119;  Fitts 
T.  MoQhee,  172  U.  S.  616.  43  !<.  ed.  686,  19 
Sup.  Ct.  Bep.  260;  Vappan  v.  Onsy.  0  Paige, 
S06;  People  ex  rel.  Wood  t.  Dn^iar,  24 
Barb.  865;  Tappam  t.  Qroiy,  7  HiU.  259; 
Mott  T.  CofmoU^,  60  Barb.  616;  People  t. 
Matiier,  £  Abb.  Pr.  N.  S.  288;  Coulier  t. 
Murray,  16  Abb.  Pr.  N.  S.  120;  jrorria  t. 
Whelan,  II  AU>^  N.  C.  64;  Johnston  v.  Oar- 
aide,  66  Hun,  208,  20  N.  Y.  Supp.  327; 
Greene  v.  Knox,  78  App.  Div.  405,  78  N.  Y. 
Supp.  779;  Be  Hart,  169  N.  Y.  278,  54  N.  E. 
44;  People  v.  Albany  d  8.  R.  Co.  67  N.  Y. 
161 ;  People  v.  Canal  Board,  55  N.  Y.  390. 

The  title  iff  the  act  clearly  expresses  the 
subject  thereof,  and  it  is  not  uneonatitu- 
titmal  by  reason  of  failure  to  express  the 
subject  in  the  titla. 
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People  ex  rel.  Oere  v.  Whitlock,  92  \.  Y. 
191;  Wrought  Iron  Bridge  Co.  v.  Attica,  49 
Hun,  513,  2  N.  Y.  Supp.  389;  Re  Netc  York, 
09  N.  Y.  569,  2  N.  E.  642;  People  ex  rel. 
Burroughs  v.  Brinkerhoff,  68  N.  Y.  259; 
Van  Brunt  v.  Flatbush,  128  N.  Y.  50,  27  N. 
K.  973;  Wilcox  v.  Baker,  22  App.  Div.  299, 
47  N.  Y.  Supp.  900;  Re  Public  Parks,  86  N. 
Y.  437;  People  ex  rel.  Brockport  v.  Sutphin, 
166  N.  Y.  163,  59  N.  E.  770;  Sweet  v.  Syra- 
cuse, 129  N.  Y.  310,  a7  N.  E.  1081,  29  N.  E. 
28«;  New  York  d  L.  I.  Bridge  Co.  v.  Smith, 
148  N.  Y.  540,  42  N.  E.  1088;  People  ex  rel. 
Crotcell  V.  Laicrenoe,  41  N.  Y.  137;  Re 
Haver,  50  N.  Y.  504;  People  ex  rel.  Wash- 
ington Park  V.  Banks,  67  N.  Y.  668;  Clin- 
ton Water  Comrs.  v.  Dwight,  101  N.  Y.  9, 
3  N.  E.  782;  Sun  Mut.  Ins.  Co.  v.  New  York, 
a  X.  Y.  241 ;  Brewster  v.  Syracuse,  19  N. 
Y.  116;  Re  Knaust,  101  N.  Y.  188,  4  N.  B. 
338;  People  cx  rel.  Devery  v.  Coler,  173  N. 
Y.  103,  65  N.  E.  956;  People  ex  rel.  Hender- 
son V.  Westchester  County,  147  N.  Y.  1, 
30  L.  R.  A.  74,  41  N.  E.  663;  Kerrigan  v. 
Force,  68  N.  Y.  381;  Sproule  v.  Davies,  171 
N.  Y.  277,  63  N.  E.  1106. 

The  language  of  the  act  authorizes  the 
<K>mmiaBioii  to  dispense  with  the  services  of 
the  keeper  at  any  time,  and  this  was  within 
tlie  power  of  the  legislature. 

People  ex  rel.  Oere  v.  Whitlock,  92  N.  Y. 
191 ;  Wentler  v.  People,  58  N.  Y.  516;  Koch 
V.  New  York,  162  N.  Y.  72,  46  N.  E.  170; 
Hall  V.  Wisconsin,  103  U.  8.  S,  26  L.  ed. 
302;  Neicton  v.  JUahoning  County,  100  U. 
S.  550,  25  L.  ed.  711;  Crenshaw  v.  United 
States,  134  U.  S.  90,  S3  L.  ed.  825,  10  Sup. 
Ct.  Bep.  431. 

Onllen,  J.,  delirered  the  opinlai  of  the 
oottrt: 

By  chapter  261,  p.  456,  of  the  laws  of 
1885,  the  management  and  care  of  the  Al- 
bany Paiitentiary  were  vested  in  a  board 
constituted  by  that  act,  and  known  as  the 
"Albany  Penitentiary  Commission."  By  an 
amendment  in  1805  (Iaws  1895,  chap.  761, 
p.  1C38)  it  was  enacted  that  said  peniten- 
tiary commission,  the  constitution  of  which 
was  changed  by  said  amended  act,  should 
within  fifteen  days  from  June  10,  1895,  and 
each  five  years  thereafter,  appoint  for  a 
period  of  five  years  a  superintendent  or 
principal  keeper  of  said  penitentiary  at  an 
annual  salary  of  $3,000.  Under  these  statu- 
tory provisions,  John  E.  Corscadden,  the  re- 
lator in  the  mandamus  proceeding,  and 
plaintiff  in  the  equity  action,  the  subjects 
of  these  appeals,  was  in  November,  1900,  ap- 
pointed superintendent  of  the  penitentiary 
for  the  term  of  five  years.  In  1902  a  statute 
(Laws  1902,  chap.  127,  p.  387)  was  passed  en- 
titled "An  Act  to  Amend  Chapter  Two  Hun- 
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dred  and  Sixty-One  of  the  Laws  of  Eighteen 
Hundred  and  Eighty-Five,  entitled  'An  Act 
in  Relation  to  the  Management  of  the  Al- 
bany Penitentiary,'  Relative  to  the  Salary  of 
the  Keeper  of  Said  Penitentiary."  This 
statute  amended  §  4  of  the  original  act  of 
1885  in  several  particulars:  First,  it  pro- 
vided that  the  salary  of  the  superintendent 
should  be  feed  by  the  commission,  instead 
of  being  established  at  the  rate  of  $3,000  a 
year.  It  also  authorized  the  commissioners, 
whenever,  in  their  discretion,  it  seemed  to 
be  for  the  best  interests  of  the  county  of 
Albany,  to  dispense  with  the  services  of  the 
superintendent  and  place  the  penitentiary  in 
the  custody  and  care  of  the  sheriff,  and,  if 
deemed  advisable,  to  close  and  discontinue 
the  same  and  sell  the  lands  and  buildings. 
Assuming  to  act  under  the  authority  grant- 
ed by  the  statute  last  mentioned,  the  com- 
missioners, who,  with  the  sheriff,  are  the 
defendants  in  the  equity  action,  notified  the 
relator  that  on  March  1,  1903,  they  would 
place  the  periitentiary  in  the  hands  of  the 
sheriff  of  Albany  county,  and  would  remove 
the  relator  from  his  oSice  as  superintendmt. 
Thereupon  Mr.  Corscadden  brought  an  ac- 
tion to  restrain  the  commissioners  from  re- 
moving him  from  his  office  and  from  trans- 
ferring the  penitentiary  to  the  sheriff,  and 
obtained  in  such  action  a  temporary  injunc- 
tion. The  complaint  in  the  action  set  forth 
the  facts  above  recited,  and  charged  that  the 
statute  of  1902  was  unconstitutional  and 
void,  for  several  reasons  stated ;  that  it  im- 
paired the  obligation  of  the  plaintiff's  oaa- 
tract :  that  it  deprived  him  of  property  with- 
out due  process  of  law,  and  that  it  abridged 
his  privile^  and  immunities  as  a  citizen  of 
the  United  States  and  a  citizen  of  the  jstate 
of  New  YotIe;  and  that  it  violated  |  16  of 
article  8  of  the  Constitution  of  the  state, 
which  prescribes  that  "no  private  or  local 
hill  which  may  be  passed  by  the  l^slature 
shall  embrace  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title."  The 
complaint  also  alleged  irreparable  injury  to 
the  plaintiff's  rights,  and  that  the  plaiutiff 
was  without  adequate  remedy  of  law.  To 
this  complaint  the  defendants,  the  peniten- 
tiary commissioners,  demurred  on  the 
ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  Final  judg- 
ment was  awarded  the  plaintiff  on  demurrer, 
and  the  defendants  were  enjoined  from  re- 
moving the  plaintiff  from  his  office,  or  in 
any  way  interfering  with  him  in  the  exer- 
cise of  his  duty.  On  appeal  the  appellate 
division  modified  the  judgment  by  striking 
therefrom  a  provision  restraining  the  de- 
fendants from  fixing  the  plaintiff's  salary, 
and  as  modified  the  judgment  was  affirmed. 
During  the  pendency  of  the  litigation  the 
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county  treasurer  refused  to  pay  the  relator 
his  salary  as  superintendent.  After  the  deci- 
sion of  the  special  term  in  the  injuction 
action,  Corscadden  applied  for  a  writ  of  per- 
emptory mandamus  to  compel  the  payment 
of  such  s»!ary.  In  his  moving  affidavit  he 
stated  at  length  the  facts  alrea!dy  given,  the 
deciBion  of  the  special  term  awarding  him 
an  injunction,  and  that  he  had  remained  in 
possession  of  the  office.  In  answer  to  the 
application,  the  county  treasurer  dispute<l 
none  of  the  facts  stated  hy  the  relator,  but 
averred  that  an  appeal  had  been  taken  from 
the  judgment.  The  special  term  awarded 
the  writ  as  prayed  for,  and  on  appeal  the 
order  was  affirmed  by  the  appellate  division. 
In  this  court  the  two  appeals — one  from  the 
judgment  in  the  action,  and  the  other  from 
n  final  order  in  the  mandamus  proceeding — 
have  been  argued  together. 

It  will  be  convenient  to  dispose  of  the 
mandamus  proceeding  first,  as  the  issue  pre- 
sented by  that  proceeding  is  very  narrow 
and  sharply  defined.  The  relAtor  has  con- 
tinued in  possession  of  the  office,  and  the 
salary  has  not  been  paid  to  any  other  claim- 
ant. The  relator  being  thus  an  officer  de 
facto,  the  appellant,  the  county  treasurer, 
would  have  been  protected  in  paying  the 
salary  to  him.  At  the  same  time  the  re- 
lator could  not  compel  such  payment  unless 
he  established  that  he  held  the  office  de  jure 
as  'well  as  tfe  facto.  DoUm  v.  yew  York,  68 
N.  Y.  274.  23  Am.  Rep.  168.  Therefore  the 
sole  question  presented' by  the  appeal  in  this 
proceeding  is  the  validity  of  the  provision  of 
the  act  of  1902  which  authorized  the  peni- 
tentiary eommissioners  to  discharge  the  re* 
later  and  turn  the  penitentiary  over  to  the 
sheriff.  We  agree  with  the  learned  court 
below  thatj  so  far  as  relates  to  that  pro- 
vision, the  statute  is  in  conflict  with  the 
constitutional  mandate  that  a  local  or 
priTnt«  bill  shall  not  embrace  more  than 
one  subject,  which  shall  be  expressed  in  the 
title.  The  difficulty  with  the  statute  is  not 
that  it  embraces  more  than  one  subject,  but 
that  that  subject  is  not  sufBciently  ex- 
pressed in  thfi  title.  The  whole  matter  of 
the  r^ulation,  custody,  and  disposition  of 
the  penitentiary,  the  number  and  grades,  the 
appointment,  terms,  tenure,  and  salaries  of 
its  officers,  might  properly  constitute  but  n 
single  statute.  But  the  divisibility  of  sub- 
jects is  very  much  akin  to  the  divisibility  of 
matter,  and  most  subjects  include  things 
which  may  be  treated  as  mere  details  of  the 
greater  subjects,  or  as  independent  subjects 
in  themselves.  The  object  of  the  constitu- 
tional requirement  was  to  "advise  the  pub- 
lic in  general,  and  members  of  the  legisla- 
ture in  particular,  by  the  title  of  the  bill, 
what  interests  are  likdy  to  be  affected 
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its  becoming  a  law."  People  ex  rsl.  Bw- 
roughs  V.  Brinkerhoff,  68  N.  Y.  2S9.  There- 
fore is  it  very  apparent  that  the  title  of  a 
bill  may  he  so  limits  as  to  exclude  pro- 
visions which  unquestionably  could  fairly  be 
enacted  in  a  single  statute  with  a  more  com- 
prehensive title.  In  the  title  of  the  statute 
before  us  it  is  stated  that  the  purport  of 
the  act  is  not  merely  to  amend  "An  Act  in 
Relation  to  the  Management  of  the  Albany 
Penitentiary,"  but  to  amend  it  only  in  one 
particular  and  on  one  subject, — the  salary  of 
the  keeper  of  the  penitentiary.  To  our 
minds,  such  a  title  not  only  fails  to  advise 
the  public  and  the  legislature  that  any 
other  details  of  the  penitentiary  manage- 
ment than  the  salary  of  the  keeper  are  af- 
fected by  the  bill,  but  is  substantially  a 
proclamation  to  the  contrary.  We  do  not 
deem  it  profitable  to  review  the  many  de- 
cisions of  the  courts  on  the  effect  of  the 
constitutional  inhibition  under  discussion. 
The  general  rule  to  be  deduced  from  them 
is  that  it  is  not  necessary  that  the  title  ci 
the  bill  should  be  the  best  that  could  be  se- 
lected, nor  is  it  necessary  to  set  forth  in  the 
title  the  various  details  of  the  object  or  pur- 
pose to  be  accomplished  by  the  bill.  It  is 
sufficient  if  the  title  fairly  expresses  the  gen- 
eral purpose  of  the  bill,  but  at  the  same 
time  the  title  must  be  such  as  to  reason- 
ably apprise  the  public  of  the  interests  that 
are  or  may  be  affected  by  the  statute.  If 
there  be  any  conflict  in  the  decisions,  it  is 
not  as  to  these  general  rules,  but  as  to  their 
application  to  particular  cases.  In  the 
present  case  we  think  that  the  title  of  the 
bill,  instead  of  apprising  the  public  that  it 
was  intended  to  bestow  powers  upon  the 
commissioners  to  discontinue  the  peniten- 
tiary or  turn  it  over  to  the  sheriff,  tended 
to  avert  attention  from  the  subject. 

The  order  appealed  from  should  thereon 
be  affirmed,  with  costs. 

Having  determined  that  the  attempted  re- 
moval of  Mr.  Corscadden  from  his  office  of 
superintendent  of  the  penitentiary  was  il- 
legal, the  only  question  which  remains  to  be 
decided  in  tlie  injunction  action  is  whether 
such  an  action  can  be  maintained.  We  arc 
of  opinion  that  it  cannot.  As  early  as  the 
case  of  Tappan  v.  Gray,  9  Paige,  607,  it  was 
held  by  the  chancellor  that  the  court  of 
chancery  had  no  jurisdiction  to  enjoin  at  the 
suit  of  the  incumbent  of  an  office  the  in- 
trusion of  a  hostile  claimant  illegally  ap- 
pointed to  the  office.  This  decision  was  unan- 
imnusly  affirmed  by  the  court  of  erronu 
7  Hill,  269.  In  Re  Sawyer,  124  U.  S.  200.  31 
L.  ed.  402,  8  Sup.  Ct.  Rep.  482,  the  Supreme 
Court  of  the  United  States  held  tiiat  an  in- 
junction granted  by  the  circuit  court  of  the 
United  States  to  restrain  the^mayor  and 
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common  council  of  the  city  of  Idneoln  from 
removing  a  police  judge  was  absolutely  void, 
and  discfaaTged  on  habeas  corpus  Uie  de- 
fendants, who  had  been  oomniitted  for  vio- 
lating the  injunction.  This  decision  pro- 
ceodedf  as  appears  by  an  opinion  of  a  ma- 
jori^  of  the  court,  not  on  the  ground  that 
a  Federal  court  could  not  intofere  with  the 
appointment  and  removal  of  officers  oS  a 
municipality  created  by  the  state,  but  on  tho 
Inoader  ground  that  a  court  of  equity  had 
no  jurisdiction  to  restrain  the  removal  of  a 
public  offioerj  and  the  flrst  authority  cited 
to  sustain  that  position  was  tiie  decision  of 
the  courts  of  this  state  in  Tappan  v.  Gray. 
The  same  principle  was  again  declared  in 
Whits  V.  Berry,  171  U.  8.  366.  48  L.  ed.  100, 
18  Sup.  Ct.  Hep.  017,  where  it  was  held  that 
a  court  of  equity  has  no  jurisdiction  over 
the  appointment  and  removal  of  public  offi- 
cers, and  that  the  determination  of  the  title 
to  public  office  belongs  exdiuiTely  to  the 
courts  of  law,  to  be  exercised  by  mandamus, 
prohibition,  and  quo  warranto,  as  the  dr- 
oumstaaces  of  the  case  and  the  mode  of  pro- 
cedure may  require.  The  doctrine  declared 
in  Tappan  t,  Qray  has  been  almost  invari- 
aUy  followed  in  this  state,  there  being  only 
one  reported  case  to  the  contrary.  In  Peo- 
ple «w  rel.  Wood  T.  Draper,  24  Barb.  265 
(the  famous  Metropolitan  Police  Case),  an 
application  for  an  injunction,  restraining  the 
defendsnts  from  assuming  to  act  as  police 
commissioners  was  draied  on  the  ground 
that  the  court  had  no  power  to  grant  such 
relief.  In  Mott  v.  Connolly,  50  Barb.  516,  a 
similar  application  brought  by  the  deputy 
tax  commissioners  of  the  city  of  New  York 
against  persons  claiming  to  act  as  commis- 
sioners of  taxes  and  assessments  under  a 
statute  alleged  to  be  invalid  was  refused  on 
the  ground  that  the  title  to  office  could  be 
determined  only  in  an  action  at  law.  To  the 
same  effect  are  People  v.  Mattiery  2  Abb.  Pr, 
N.  S.  289;  Coulter  v.  Murray,  15  Abb.  Pr. 
N.  S.  129;  Morris  v.  Whelan.  11  Abb.  N.  C. 
64;  and  Johnston  v.  Qaraide,  65  Hun,  20S, 
20  N.  Y.  Supp.  327.  The  exception  referred 
to  is  Palmer  v.  Foley.  45  How.  Pr.  110. 
There  an  injunction  obtained  by  the  cham- 
berlain of  the  city  of  New  York  against  the 
defendant,  who  claimed  to  have  been  ap- 
pointed deputy  chamberlain  by  the-  ccnnp- 
troller  of  the  city  of  New  York  in  hostility 
to  an  appointee  to  the  sEune  offioe  by  the 
chamberlain,  was  upheld  by  the  graeral  term 
of  the  superior  court  at  New  York,  though 
1^  a  divided  court.  Hie  majority,  while 
conceding  that  the  title  to  the  office  of  dep- 
uty chamberlain  could  not  be  tried  in  the 
suit,  placed  the  decision  on  the  theory  that 
the  invasion  of  the  plaintiff's  office  by  the 
defendant  would  be  a  trespass,  and  thas 
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there  was  imposed  on  the  plaintiff  the  duty 
of  preserving  and  caring  for  the  publie 
books  and  records.  We  are  not  impressed 
with  the  theory  on  which  the  superior  court 
upheld  the  actitm.  If  the  theoiy  is  sound, 
it  would  seem  to  be  equally  applicable  to  the 
cases  of  all  public  officers,  and  the  result  of 
the  doctrine  of  the  case  would  be  tiiat  every 
official  could  retain  his  office  until  his  sue- 
eesaor  had  succeeded  in  ousting  him  by  a  quo 
warranto.  There  are  'two  cases  that  per- 
haps should  be  noticed,  though  in  fact  they 
are  not  applieaUe  to  the  point  before  us. 
Veto  York  v.  Flagg,  6  Abb.  Pr.  2S6,  was 
Inronght  by  the  city  of  New  York  against 
two  rival  claimants  to  the  office  of  street 
commissioner,  uid  against  the  comptroller 
of  the  dty,  to  prevent  the  comptroUer  from 
paying  offidal  salaries  to  either  of  the  claim- 
ants or  their  subordinates  until  the  titie  to 
the  <^ce  oould  be  dedded  in  quo  warrantee 
and  also  restraining  such  dalmantfl  from 
suing  for  their  salary.  The  supreme  oourt 
at  spedal  term  granted  the  injunction.  The 
action  was  really  in  the  nature  of  one  of  in- 
terpleader, though  singular  in  Its  form,  uid 
probably  entirely  unnecessary,  as  payment 
to  the  de  faeto  officer  would  have  protected 
the  city  from  the  daim  of  the  officer  de  jura. 
Reia  V.  Bohde,  34  Hnn,  161,  was  an  aetitm 
between  a  diureh  and  certain  persons  claim- 
ing to  be  trustees,  whom  it  was  sought  to 
enjoin  from  acting  as  such.  The  jurisdic- 
tion of  the  court  to  grant  the  injunetiim 
seems  to  have  been  nphdd  on  the  ttmnrj 
that  the  church  itself  had  recognized  the 
plainUffs  as  trustees,  and  not  the  defend- 
ants. 

Indeed,  the  prindple  that  a  court  of  equi- 
ty irill  not  entertain  jurisdiction  over  ooa- 
tests  to  public  offioe  has  been  so  fully  recog- 
nized in  this  state  that  th««  seems  to  be  no 
direct  authority  in  this  court  on  the  ques- 
tion, though  several  instructive  cases  may 
be  found.  In  People  v.  Albany  d  S.  B.  Co. 
67  N.  Y.  161,  it  was  said:  "Elections  to  of- 
fice, whether  public  or  corporate,  were  never 
in  England,  nor  in  this  state  up  to  the  date 
of  the  Code,  matters  of  equitable  considera- 
tion. They  depended  only  on  legal  inquiries 
and  legal  principles,  and  no  instance  can  be 
found  in  which  title  to  office  has  been  dealt 
with  by  the  courts  on  any  other  basis."  A 
few  cases  in  which  this  rule  has  been  recog- 
nized, rather  than  expressly  dedded,  may  be 
referred  to.  In  People  bob  rel.  Wren  v.  Oeet- 
ting,  133  N.  Y.  569,  30  N.  E.  968,  the  relator 
sought  a  mandamus  to  compel  the  defend- 
ant to  recognize  him  as  clerk  of  the  court; 
claiming  that^  because  he  was  a  veteran,  his 
removal  was  illegal.  A  successor  had  been 
appointed.  The  court  below  denied  the  ap- 
plication on  the  merits,  holding  that  the  df»- 
fendant  had  power  to  remove  the  relatoq. 
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This  court  affiniied  the  dedsion  below,  not 
on  the  merits,  but  on.  the  ground  tbatj  an 
incumbent  being  in  the  office,  tiie  plaintiff'B 
only  remedy  was  by  quo  warranto.  People 
9a  rel.  Leina  t.  Brush,  146  N.  Y.  60,  40  S. 
E.  fi02,  and  many  other  decislcnui,  are  to  the 
samo  effect.  In  Re  Hart,  159  N.  Y.  278^  54 
N.  £.  44,  the  relator  applied  for  a  manda- 
mus to  a  canvasBiTig  board  to  compel  the 
board  to  declare  him  elected  a  justice  of  tiie 
supreme  court  in  the  place  of  a  deoeftBcd 
judge, — a  vacancy  which  the  people  had  as- 
sumed to  6U  choosing  another  person  at 
an  earlier  dection.  The  writ 'was  refused, 
and  the  refusal  waa  upheld  1^  this  court  on 
the  ground  that  the  rdator  should  be  remit- 
ted to  a  quo  warranto.  It  seems  to  me 
s4Hnewhat  inconsistent  to  hold  that  a  person 
removed  from  office,  though  illegally,  must 
resort  to  a  quo  warranto  against  his  sucoes- 
sor,  and  yet  to  permit  him  to  institute  in 
advance  air  action  in  equity  to  restrain  his 
successor  from  entering  into  possession  or 
to  oust  him.  It  is  alleged  in  the  complaint 
that  the  injury  to  the  plaintiff  will  be  irrep- 
arable, and  that  he  has  no  adequate  rem- 
edy at  law.  But  there  is  no  fact  stated  in 
the  complaint  to  support  these  allegations. 
Nothing  appears  to  show  that  in  any  respect 
he  would  be  worse  off  than  any  other  public 
officer  illegally  or  improperly  removed.  He 
has  always  had  an  ample  remedy  at  law. 
If  the  office  was  filled  by  another  person,  his 
remedy  was  by  quo  warranto.  It  it  was  not 
AWod,  he  could  resort  to  mandamus.  This 
was  held  in  People  ex  rel.  Kelly  v.  Brooklyn, 
77  N.  y.  503,  33  Am.  Rep.  659.  See  State 
ex  rel.  MoDermott  v.  Miller,  46  N.  J.  L.  251 ; 
Merrill,  Mandamus,  »  143,  148  ;  2  Dill. 
Mun.  Corp.  §  847. 

The'  autliorities  on  which  the  learned  coun- 
sel for  the  respondent  relies  for  the  support 
of  this  action  are  not  applicable.  Rathhone 
V.  Wirth,  150  N.  Y.  459,  34  L.  R.  A.  408,  45 
X.  E.  15,  was  a  taxpayer's  action  brought 
under  the  statute.  On  a  motion  to  continue 
a  preliminary  injunction,  the  defendants 
challenged  the  right  of  the  plaintiff  to  main- 
tain the  suit.  The  objection  was  overruled 
but  the  learned  judge  who  heard  the  appli- 
cation (now  the  chief  judge  of  this  court) 
placed  his  decisi<m  solely  on  the  ground  of 
the  taxpayers'  statute  (Code  Civ.  Proc.  § 
192.5 ) ,  without  which  he  states  that  the 
plaintiff  would  have  no  standing.  The  de- 
fendants seem  to  have  acquiesced  in  the  pro- 
priety of  this  ruling,  for  the  point  does  not 
appear  to  have  been  raised  in  the  subsequent 
stf^s  of  the  litigation.  The  other  cases 
cited  are  actions  brought  to  restrain  the  il- 
legal invasion  by  public  officers  of  private 
property  rights,  and  have  no  bearing  on  the 
question  before  us,  for  it  is  the  settled  law 
of  this  state,  and  of  alt  the  otiier  states  of 
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the  Union,  with  the  exception,  it  is  said,  of 
North  Carolina,  that  there  is  no  pnqwrty 
right  in  a  public  office.  Conner  v.  2t<m 
York,  6  N.  Y.  286;  Butler  r.  Pennej/Uianiar 
10  How.  402,  13  L.  ed.  472;  Mechem,  Pub. 
Off.  S  8S7;  People  ea  reU  Devery  t.  Ooler, 
173  N.  Y.  103,  65  N.  E.  056. 

A  full  reviev  of  ttie  decisions  in  the  other 
states  on  the  ri^t  of  a  court  of  equity  to 
intervene  in  the  contest  for  public  office  is 
found  bi  Re  Sawyer,  124  U.  ti.  200,  SI  L.  ed, 
402,  8  Sup.  Ct.  Rep.  482,  from  which  it  ap- 
pears that  at  least  originally  there  was  uni- 
versal concurrence  m  the  ^>ctTina  of  th» 
courts  of  this  state.  Of  late  the  Pennsylva- 
nia courts  seem  to  have  departed  to  some  ex- 
toit  from  the  earlier  decisions.  Thi^  course 
appears  to  have  been  dictated  1^  a  consider- 
ation of  the  embarrassment  which  might  oc- 
cur from  a  contest  over  a  public  office  be- 
tween rival  claimants,  each  assertii^  that 
he  was  in  possession  thereof.  This  consider- 
ation seems  also  to  have  largely  influenced 
the  court  below  in  the  decisim  of  this  ease. 
Whatever  force  there  may  be  in  it,  we  do  not 
think  it  justifies  an  ext^sion  of  equity  ju- 
risdiction on  the  subject.  If  ever  public 
convenience  would  have  authorized  the  in- 
tervention of  equity  in  a  controversy  beyond 
its  cognizance,  that  controversy  was  the  one 
passed  on  by  this  court  in  People  v.  Albany 
£  Buaquehanna  Railroad  Company,  where  "a 
war  of  injtuictions"  had  caused  in  a  part 
of  the  state  no  small  degree  of  publio 
disorder.  Yet  the  court  there  held  that 
no  case  of  equitable  cognizance  was 
presented.  We  appreciate  the  inconvm- 
ience  and  confusion  that  may  arise 
from  decisions  over  public  office,  and  wc 
have  not  been  without  our  fair  share  of 
such  contests  in  tliia  state.  Yet  they  all 
seem  to  have  beon  settled  reasonably  satis- 
factorily by  proceedings  at  law.  We  are  by 
no  means  certain  that  the  intervention  of  a 
court  of  equity  in  such  contest  might  not 
create  as  great  evils  as  those  sought  to  be 
remedied,  and  might  not  make  "confusion 
wor^e  confounded."  An  injunction  granted 
against  a  public  officer  towards  the  close  of 
his  official  term,  restraining  him  from  mak- 
ing appointments  to  oifice,  if  decided  to  have 
been  erroneously  granted,  would  work  a 
wrong  that  could  pot  be  remedied.  The 
very  limitation  on  the  modes  of  procedure 
in  courts  of  law  that  renders  it  necessary  in 
many  cases  to  appeal  to  a  court  of  equity 
seems  to  render  the  law  courts  beat  fitted  to 
determine  a  litigation  over  a  public  office. 
The  parties  to  a  suit  or  proceeding  at  law 
are  certain,  the  procedure  is  certain,  the  is- 
sues to  be  decided  simple,  and  the  form  of 
judgment  certain.  It  does  not  require  a 
very  long  memory  to  recall  the  fact  that  the 
greatest  usurpation  ,b^^a«,^rt^^|i^t 
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of  a  state  to  ohooBe  its  mm  otSoerB — a  usur- 
pation ultimatelj  condemned  by  all  political 
parties — va»  effected  hy  means  of  aa  in- 
junction. However  this  may  be,  if  it  is  de- 
sirable to  extend  the  jurisdiction  of  equity 
to  ocmtests  for  public  <Mee,  tiiat  should  be 
dtmo  by  the  action  of  tiie  legislature. 

TAa  judgmmit  appeaied  from  should  he  re- 
verted, and  the  c<miplaint  dismissed,  with- 
out costs. 

Bartlett,  Hutlm,  and  TamM,  JJ.,  eon- 
cur. 

In  first  Case  Vmxkmr,  Oh.  J..  O^BHea* 
and  Werur,  JJ.,  onieur  in  result. 

Parker,  Ch.  J.,  dissenting: 

There  is  one  proposition,  the  baste  me  in 
this  oontrorersy,  about  which  we.  are  a^preed, 
— ereiy  member  of  this  court,  every  member 
of  the  appellate  division,  and  the  judge  at 
special  term, — and  that  is  that  the  statute 
under  which  the  Albany  Penitentiary  oam- 
mission  have  undertaken  to  remove  plaintiff 
is  absolutely  void.  All  agree  that  it  offende 
against  the  ConsUtution  of  the  state,  and, 
some  assert.  In  more  than  one  respect. 
Hence  the  legislature  had  not  any  power  to 
pass  it,  and,  although  they  did,  in  form,  en- 
act it,  as  the  Constitution  prohibits  it  the 
result  is  precisely  as  if  the  aot  was  not 
passed.  It  aeeomptishes  nothing.  While 
pretending  to  confer  auth<ndty,  it  in  fact 
confers  none  whatever.  It  neither  author- 
izes action,  nor  can  it  protect  one  who  at- 
tempts to  act  under  it. 

The  majority  opinion,  which  sustains  the 
decisions  below,  in  a  mandamus  jwoceeding, 
in  compelling  the  county  treasurer  to  pay 
plaintiff  his  salary  as  superintendent  of  the 
Albany  Penitentiary,  concedes  that  the  ac- 
tion of  the  commissitm  in  notifying  plaintiff 
that  on  March  1,  1003,  th^  would  remove 
him  from  office,  and  put  the  sheriff  of  the 
.county  in  possession,  as  the  statute  was  in- 
tended to  authorize,  does  not  affect  plain- 
tiff's right  to  the  salary,  so  long  as  he  was 
actually  in  office  after  that  date.  Why? 
Because  the  statute  purporting  to  authorize 
the  action  of  the  commission  is  void,  and 
therefore  without  support,  and  the  situation 
is  precisely  the  same  as  if  nothing  had  been 
done. 

Notwithstanding  the  invalidity  of  the 
statute,  the  Albany  Penitentiary  commission 
proposed  to  oust  plaintiff.  This  is  demon- 
strated, first,  by  their  attempt  to  remove 
plaintiff  and  put  the  sheriff  in  possession; 
second,  by  the  fact  that  after  an  adjudica- 
tion by  both  special  term  and  appellate  divi- 
sion that  the  statute  is  wholly  void,  and  con- 
fers no  authority  whatever  upon  the  commis- 
sion, they  have  appealed  to  this  court,  uig- 
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ing  that,  no  matter  if  thciy  were  proceeding 
under  a  vc^d  statute,  equity  could  not  check 
them;  thir^  by  their  demurrer  to  the  oom- 
plaint,  which  they  necessarily  admit  the 
allt^tittis  of  the  complaint  that  it  is  their 
purpose,  without  authority  of  law  and  in 
violation  of  law,  to  deprive  Coraoadden  of 
the  honor  of  his  position,  the  salary  of  his 
office,  and  a  home  and  support  for  himself 
and  his  family  for  a  fixed  term  of  years. 

The  queetiott  about  which  we  differ  ia 
whether  a  court  of  equity  is  powerless  to 
prevent  this  wrong.  No  one  but  the  Albany 
Penitentiary  ci»nmisai<m  and  thdr  counsd 
pretends  that  it  ought  not  to  be  prevented. 
Certainly  no  judge  who  has  heard  the  ease 
has  been  willing  to  make  any  sudi  assertion. 
But  some  of  them  do  say  that,  althou^ 
this  Albany  Penitentiary  «»nmission  has 
not  any  authority  whatever  to  put  Coraoad- 
den out  of  <^oe,  and  the  sheriff  in,  a  survey 
of  the  authorities  seems  to  indicate  that 
equity  is  powerless  to  prevait  the  wrong, 
which,  if  once  done,  is  without  adequate 
remedy  at  law. 

No  situation  precisely  like  this  has  ever 
before  been  presented  to  the  courts  of  this 
state,  and  hence  it  is  the  first  time  that 
equity  has  had  a  chance  to  assert  her  pow- 
er. A  situatitm  analogous  in  most  respects 
to  the  one  presented  by  this  record  was  be- 
fore the  court  in  Rathbone  v.  Wirth,  160  N. 
¥.  459,  34  L.  R.  A.  408,  45  N.  E.  16.  An 
unconstitutional  statute  purported  to  au- 
thorize the  appointment  of  officials,  and  a 
suit  in  equity  was  brought  to  restrain  ac- 
tion by  municipal  officers  under  that  stat- 
ute. The  suit  in  that  case,  however,  was 
brought  by  a  taxpayer,  instead  of  by  a  per- 
son directly  interested.  Otherwise  it  will 
be  observed  that  the  situations  are  in  all 
material  respects  analogous.  It  was  object- 
ed in  that  case  at  special  term  that  a  tax- 
payer could  not  maintain  such  an  acti<m, 
and,  while  the  court  conceded  that  a  tax- 
payer could  not  have  maintained  such  an  ac- 
tion prior  to  the  taxpayers'  statute  of  1872 
(chap.  161,  p.  467),  as  amended  in  1881 
(chap.  531,  p.  706),  it  was  held  that  since 
the  latter  amendment  a  taxpayo"  could 
maintain  it.  And  the  judgment  declared 
the  statute  void,  imd  restrained  the  munic- 
ipal authorities  from  acting  under  it,  and 
the  judgment  was  finally  sustained  in  this 
court.  That  case  is  authwity  for  the  prop- 
osition that  if  some  Albanian,  as  taxpayer, 
had  brought  this  action,  he  eould  have  main- 
tained it.  This  plaintiff's  interest  is  even 
greater  than  that  of  a  taxpayer,  and  equity 
should  afford  relief  to  him  as  it  would  to  a 
taxpayer.  And  it  should  be  diligent  in  dis- 
covering the  way  to  do  it,  inasmuch  as  the 
ends  of  justice  would  be  attained  by  such  .a 
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reault.  Indeed,  jiutice  to  this  plaintiff  can 
only  be  attained  by  affirming  the  judgment 
in  this  action.  We  are  commanded  to  as* 
flume  from  the  pleadings  that  plaintiff  has 
no  adequate  remedy  at  law,  and  auch  ib  the 
fact.  In  such  case  equity  sedcs  to  lend  its 
aid,  and  will  cmly  be  deterred  frau  it  when 
the  result  either  violates  some  establishud 
principle  of  equity,  or  will  ereate  a  bad  prec- 
edent. 

We  now  come  to  the  point  of  division  in 
this  court,  as  to  which  I  think  the  court  be- 
low took  the  broader  and  sounder  view. 
The  majority  of  this  court  say,  and  cite  a 
wealth  of  authority  in  support  of  it,  that 
equity  will  not  lend  its  aid  to  try  the  title 
to  office;  that  election  contests  and  disputes 
relating  to  the  title  to  office  belong  to  the 
courts  of  law.  More  authorities  might  have 
been  cited  in  the  same  direction,  but  none 
whatever  need  have  been.  Such  is  the  law 
of  this  state,  as  all  agree.  Those  cases, 
however,  and  the  principle  established  by 
them,  have  no  application  to  this  case.  It 
is  not  pretended  that  any  one  of  them  pre- 
sents a  situation  like  the  case  before  us. 
They  relate  to  contests  between  rival  claim- 
ants for  the  same  office.  This  case,  however, 
does  not  involve  the  title  to  office  in  any 
such  sense.  Plaintiff  is  in  office,  and  enti- 
tled to  draw  his  salary,  as  the  majority  opin- 
ion asserts,  not  only  because  he  is  in  posses- 
sion of  the  office,  but  also  because  he  has  the 
riglit  to  it.  There  is  no  claimant  contest- 
ing the  office  with  him ;  no  nmn  possessed  of 
even  a  shadow  of  a  claim  of  right  to  that 
office.  And  so  we  held  in  affirming  the  man- 
damus proceeding  requiring  the  county 
treasurer  to  pay  plaintiff's  salary.  And 
that  being  so,  how  can  it  be  said  that  the 
title  to  office  is  involved?  If  there  was  a 
claimant  to  this  office,  having  some  sem- 
blance of  authority  for  his  claim,  then  these 
authorities  would  apply;  but,  as  we  have 
seen,  there  is  no  such  claimant.  Instead, 
there  are  certain  commissioners  of  the  Al- 
bany Penitentiary,  who,  as  we  must  assume 
from  the  demurrer  to  this  complaint,  at- 
tempted to  oust  plaintiff  from  his  offioe 
66  li.  R.  A. 


witiiout  authwity  of  law.  That  wliidi  th^ 
have  undertaken  to  do,  and,  as  we  must  as- 
sume, will  do,  notwiUiatanding  the  nnani- 
mous  agreonent  of  all  the  judges  in  all  the 
courts  tai  which  this  case  has  been  that  th^ 
have  no  authority  for  it,  is  to  oust  plaintlfr 
from  his  residence,  deprive  his  fami^  of 
support  promised  him  under  lawful  author- 
ity, and  take  away  from  him  his  salary. 
The  situaticm  is  precisely  as  it  would  be  if 
the  board  of  Bupervism  should  by  resolu- 
tion declare  the  office  vacant,  appoint  a  suc- 
cesBor,  and  then  proceed  in  a  body  to  the 
penitentiary  to  eject  the  incumbent  by  force 
and  install  him  whom  they  had  chosen  as 
his  successor.  The  Albany  Penitentiary 
commission  have  no  more  authority  to  do  it 
than  would  the  board  of  supervisors  have, 
for,  as  we  have  seen,  their  so-called  author- 
ity is  void,  and  therefore  they  have  no  au- 
thority whatever;  and  hence  equity  should 
interfere,  inasmuch  as  plaintiff  has  no  ade- 
quate remedy  at  law,  as  we  must  assume 
under  this  complaint  and  the  demurrer 
thereto,  and  as  is  the  fact.  Assuming,  how- 
ever, for  the  purpose  of  the  argument  cmly, 
that  equity  will  treat  this  void  statute  with 
such  respect  as  to  refuse  to  affirm  a  judg- 
ment of  a  court  of  equity  founded  on  the  in- 
validity of  the  statute  until  a  court  of  law 
has  declared  it  void,  then  we  should  affirm, 
because,  as  a  court  of  law,  and  in  the  man- 
rlamus  proceeding,  we  have  declared  fhia 
statute  to  be  void.  We  have  decided  in  a 
common-law  proceeding  that  this  statute  ia 
null  and  void,  and  hence  that  under  it  there 
can  never  be  developed  even  the  shadow  of  a 
claim  of  title  to  the  office  held  by  this  plain- 
tiff. Can  we  justify  a  decision  handed  down 
on  the  same  day,  but  on  the  equity  aide  of 
the  court,  holding  that  plaintiff's  title  to  of- 
fice is  involved  by  reason  of  such  void  stat- 
ute? 

The  judgments  of  the  courts  below,  in  the 
rendition  of  which  they  haVe  been  unani- 
mous, should  be  affirmed. 

0*Briem  and  Werner,  JJ.,  concur. 
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H.  h.  COOK  ef  at.,  Plifa.  in  Err., 
N.  J.  PAUL  9t  al. 
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proMlse  br  an  Kdjolnlns  lot  owner 
to  tlie  bnlldeir  of  m.  pmrtr   wall  to 

ctHnpensate  him  for  the  oae  thereof  Is  per- 
sonal to  the  promisee,  aod  not  a  covenant  run- 
ning wltb  bis  land ;  and  where  the  hullder's 
lot  Is  conreyfld  to  one  party,  and  the  party- 
wall  aifreement  assigned  to  another,  the  lat- 
ter 1b  entitled  to  the  sun  dm  under  sncli 
ngreeBHiDt 

(Janoary  21,  IMS.) 
*Headnote  hy  Lobikoikb,  C. 


ERROB  to  the  District  Court  for  Howard 
County  to  review  a  judgment  in  favor 
of  plaintitfB  in  an  action  brought  to  recovei 
the  amount  allied  to  be  due  on  a  contract 
to  pay  for  a  party  wall.  Affirmed. 

The  facts  are  stated  in  the  Commlasioner*8 
opinion. 

Menra.  T.  T,  Bell  and  Doyle  ft  Berse* 

for  plaintiffs  in  error: 

The  contract  involved  in  this  case  is  not 
merely  a  personal  one  between  the  parties, 
but  benefits  and  burdens  arise  from  such 
covenants,  are  inseparably  connected  there- 
with, and  necessarily  pass,  according  to  the 
manifest  intention  of  the  parties,  to  a 
grantee  of  the  land. 

Kimm  y.  Gr^n,  67  Minn.  26,  64  Am.  St. 


Sarm. — ^£n/oroeHieiit  of  obligation  to  contribute 
to  oo»t  of  partif  neaU*,  by  or  ivaliwi 
grantees  or  tueceuor*  to  tftle. 

I.  Introduction,  674, 
JI.  Oblii/atton  baaed  on  contract. 

a.  Treated  from  the  atomipoint  of  cov- 
tnants  runnlno  loith  tlu  load. 

1.  Nature  of  agreement. 

a.  Oonceme  th9  land,  076. 

b.  Does  not  concern  the  land, 

670. 

0.  Dietinctien  between  bem^t 
and  burden  of  agreement, 
677. 

2,  /ndioaffoit  of  intent  to  bind  and 

benefit  evoceetort  in  title. 

a.  Necesaitg,  678. 

b.  Beiatence  of. 

(1)  found  to  emiet,  678. 

(2)  Sot  found  to  emiat, 

679. 

8.  Privii)/  of  eatate. 

a.  lieflnition,  681. 

b.  Between  covenanting  parties. 

(1)  Seceaaity,  682. 
<2)  £*latene«  of. 

(a)  Between  land- 

lord and  tenant, 
683. 

(b)  Between  grantor 

and  grantee, 
088. 

(e)  Between  ad/otn-' 
ing  owner*. 

,  sa.  Baaement 

inferential- 
Ijr  created, 
688. 
hb.  Buffloieneg 
of  easement 
to  create 
privity, 984. 
cc.  Lien  a»  priv- 
ity   of  es- 
tate. 685. 
0.  BetiMen   covenanting  parti/ 
and  tubteqvent  holder  of 
hia  property,  08S. 
4.  formal  refuleltea. 
a.  Beat,  08B. 
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II.  a,  4 — continued. 

b.  Mention  of  assigns,  687. 

5.  itunnto^  of  frenefft  and  burden, 

687.  ■ 

a.  Benefit,  687. 

b.  Burden,  687. 

o.  Distinction  between,  687. 

d.  Effect  of  unity  of  Utle,  888. 

e.  Rnnntng  of  ooiienant  after 

use  and  failure  to  pay,  688. 
/.  Privity  of  estate  in  the  aense 

of  auccessian,  689. 
g.  Kotice,  689. 

6.  Ownership    of    entire    wall  by 

bniider,  600. 

7.  jrfmetftineaue^  091. 

b.  Enforcement  between  assigns,  baaed 

on  btiitder'a  ownerahip  of  entire 
leoU. 

1.  OienersMp   of   entire   well  by 

builder. 

a.  Irrespective    of    terms  of 

agreement,  692. 

b.  Oovemed  by  terms  of  agree- 

ment, 698. 
o.  necessity  that  agreement  be 
under  ceal,  69S. 

2.  Title  to  entire  wall  and  right  to 

receive  payment  vest  in  grantee, 
693. 

5.  Konbuilder'a  grantee  with  notice 

bound  to  pay  on  use,  694. 
4.  Ueasure  of  liability.  695. 

6.  Effect  of  ownership  of  both  prop- 

erties by  builder,  695. 

6.  Rights  of  purchaser  from  builder 

after  use  of  wall,  695. 

c.  Enforcement   on    theory   of  implied 

equitable  lieu  or  charge. 

1.  fvultable  Ifen  or  charge  inferred, 

696. 

2.  Affirmative  nature  of  agreement 

not  a  bar,  698. 

3.  £nforceab/«     against  grantees 

with  notice.  698. 

4.  What  ccnatttutea  notioe.  698. 

5.  Butldfr's    rights    obtained  by 

grantee.  698. 
0.  Judgment  solely  against  property, 
698. 

7.  Hen  follows  land  into  hands  of 

pureheaer,  with  notioe,  from  the 
user,  698^giti,ed  by  LiOOg  IC 
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Bep.  385,  eg  N.  W.  634;  Savage  t.  Mason, 
3  Ctish.  600;  Piatt  v.  Eggleaton,  20  Ohio  St. 
414;  Adamt  v.  Nohle,  120  Mich.  646,  79  N. 
W.  810;  Butt  v.  Lamaater,  30  Neb.  693,  9 
L.  R.  A.  637,  27  Am.  St.  Kep.  428,  46  N.  W. 
1016;  national  L.  Tna.  Co.  v.  Lee,  76  Bliim. 
157,  77  K.  W.  794. 

If  the  title  to  the  whole  wall  was  in  the 
builder,  the  covenant  and  contract  would 
pass  with  the  land,  and  a  sale  of  one  half 
would  be  made  when  the  wall  was  joined  to 
and  used. 

Tomblin  V.  Fiah,  18  111.  App.  439;  8Um- 
dish  V.  Lawrence,  111  Mau.  Ill;  Burlook  v. 
Peck,  2  Duer,  90. 

Messrs.  J.  A.  Hacsart  and  A.  A. 
Kendall,  for  defendants  in  error: 

The  money  was  payable  to  Enevoldsen, 
not  because  he  happened  to  be  the  owner  of 
the  Muth  45  feet  of  said  lots,  but  beoaiue  he 


II,  — contlnoed. 

d.  Enforcement  of  tnifol  agreementa  <» 

699. 

e.  Notice  at  ba»i»  of  personal  liabtuti/  at 

law  of  purchaaer  from  nonbuilder, 
700. 

f.  ObUaation  of  asHgnee  baaed  upon  pro- 

viaton  in  deed  aiidar  wMeh  non- 
buUder'a  title  acquired. 

1.  Buhfect  to.  700. 

2.  Agreement  asmmed,  701. 

3.  Other  Btiputationa,  701. 

g.  Other  ffrounda  of  enforoement  between 

1.  PHvltv  of  oontraet.  702. 

2.  Cwttom,  702. 

3.  Etpreea  llena,  708. 

h.  ObUgation  under  oontraet  ea  enomn- 

branee. 

1.  Sunntng  eovenant,  708. 

2.  BuUder'a    ovinerahip    of  entire 

waU,  704. 
8.  Bquitabte  charge,  704. 

4.  Bapreaa  Hen,  704. 

6.  BuHder'a  ectement  in  iiaAbaUd- 
er'a  land,  704. 
1.  MiaeeOaneoua,  706. 

III.  Noncontractual  obligation. 

a.  ImpUeution  of  promiae  to  share  em- 

.  penae  of  wall  erected  u/itliout 
ewpresa  contract, 

1.  Wall  erected  merely  icUA  conaent 

of  adfotning  owner,  705. 

2.  Erection  of  wall  with  expectation 

of  payment,  to  nonbutUer'a 
knowledge,  706. 

3.  Brectinn   of  wall   againat  non- 

builder'a  wiah.  706. 

b.  Btaiuierv  obKgatton,  706. 

c.  ObligaHon    impoaed    by  muhtetpat 

ordinance  or buiiiUw regulation,no. 
6.  Conatitutionality  of  partt/-«all  atat- 
tttca,  710. 

I.  In^roduetUm. 

Compenaatlon  for  a  portion  of  the  coat  of  a 
party  wall  erected  at  the  sole  expense  of  tbe 
ballder  Is  not  lofregufntly  sought,  not  tbe 
builder  himself,  nor  against  the  owner  of  tbe  ad- 
joining lot  at  tbe  time  of  the  erection  of  the 
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had  paid  out  his  own  money  and  expended 
bis  own  labor  and  material  on  the  Kendall 
lot,  an  entirety  separate  and  distinct  piece 
of  properly. 

Oibson  V.  Bolden,  115  111,  207,  66  Am. 
Rep.  146,  8  N.  E.  282. 

Owners  of  a  party  wall  are  not  joint  ten- 
ants, or  tenants  in  common,  but  each  owns 
in  severalty  all  that  part  thereof  standing 
on  his  land. 

Shiveriok  v.  R.  J.  Gunning  Co.  58  Neb.  29, 
78  N.  W.  460. 

If  the  covenant  is  of  a  mere  collateral  na- 
turCj  t.  e.,  to  the  land,  it  is  a  personal  obli- 
gation, and  does  not  run  with  the  land;  and, 
if  it  is  incapable  in  law  of  attaching  to  the 
estate,  it  will  not  bind  or  inure  to  the  as- 
signees, even  though  th^  are  expressly 
named. 

Tiedemon,  Seal  Prop.  190,  862. 

wall,  but  b7  the  builder's  grantee  againat 

the  grantee  of  tbe  adjoining  owner. 

Wbere  tbe  wall  was  erected  under  an  agree- 
ment  between  the  builder  and  bis  adjoining  own- 
er, tbe  obligation  Imposed  ttaereby  cannot  be  en- 
forced between  their  grantees  on  tbe  familiar 
principles  of  contracts.  It  is  evident,  because  be- 
tween tbem  there  Is  no  privity  of  contract.  To 
attain  this  end  resort  bas  most  frequently  been 
had  to  the  principles  of  covenants  running  with 
the  land  ;  and  a  coafuslon  and  disagreement  due 
to  haziness  and  uncertainty  In  regard  to  the 
principles  governing  this  branch  of  the  law  have 
followed.  Perhsps  tbe  greatest  divergence  of 
opinion,  however,  bas  been,  not  so  much  one  at 
principle,  as  of  attltnde,  flrst.  toward  tbe  agree- 
ment upon  the  fundamental  question  as  to  lis 
nature,  and,  second,  in  the  determination  of  a 
'  question  of  fact,  vlg.,  whether  the  agreement 
shows  the  Intention  of  the  parties  that  their  as- 
slgBs  sboQid  have  tbe  benefit  of,  or  be  bound  by. 
Its  terms.  Still,  at  each  step  In  the  snforcemcnt 
of  the  agreement  as  a  running  covenant  oppos- 
ing views  seem  to  be  held. 

Ilesort  bas  also  been  bad  to  other  theories  for 
the  purpose  of  giving  the  agreement  effect  be- 
tween successors  la  title  to  the  original  parties. 
Thus,  in  one  group,  it  Is  said  that  tbe  builder 
under  tbe  agreement  may  be  taken  to  be  the 
owner  of  the  entire  wall,  although  it  rests  partly 
upon  another's  land,  and  tbe  rWits  of  snceew>ra 
are  worked  out  fran  this  bads. 

In  another  group,  tbe  obligation  to  pay  la 
taken  to  Impose  an  equitable  lien  or  charge  upon 
tbe  nonbnilder's  lot,  which  snceessors  In  title 
under  certain  circumstances  are  entitled  to  oi- 
force,  or  are  bound  by. 

Other  theories  In  scattering  cases  are  also 
noted  infra,  to  wblcb  assigns  have  resorted  to 
enforce  the  contract  between  the  original  par- 
ties. 

A  second  class  of  cases  In  which  tbe  wall  Is 
erected,  not  pursuant  to  a  contract,  but  under 
the  authorization  of  a  statute.  Is  found.  Tbe 
right  to  compensation.  In  this  group.  Is  gov- 
erned, alike  as  to  assigns  and  as  to  parties  own- 
ing at  tbe  time  of  tbe  erection  of  tbe  walls,  bj 
tbe  express  terms  of  the  statute^  ConstmetloB 
thereof  must  determine  the  rl^t  In  each  eaaa. 
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The  covenant  contained  in  this  contract  to 
pay  Enevoldsen  a  certain  sum  of  money  for 
the  erection  of  said  north  half  of  said  wall 
was  a  mere  personal  covenant,  creating  in 
Enevoldsen  a  mere  chose  in  aetioB,  and  did 
not  nm  with  the  land. 

Bloeh  V.  Isham,  28  lud.  37,  92  Am.  Dec. 
289;  Gibaon  v.  HoMen,  115  111.  207,  56  Am. 
Rep.  146,  3  N.  E.  282;  Cole  v.  Hughes,  54  N. 
Y.  444,  13  Am.  Rep.  611;  Weld  v.  Ifiohols, 
17  Pick.  538;  Bart  v.  Lyon,  90  N.  Y.  663; 
Huling  v.  Chester,  19  Mo.  App.  607;  Sebaia 
V.  Mulhulland,  155  N.  Y.  455,  50  N.  E.  260; 
PiUsbury  V.  Morris,  54  Minn.  492,  56  N.  W. 
170. 

A  thing  personal  in  its  nature  cannot  be 
made  to  run  with  the  land  and  pass  with 
the  title  thereto,  even  though  the  parties 
stipulate  by  contract  that  it  ehalt  do  so. 

Tiademan,  Real  Prop.  190;  1  Waahb.  Real 

II.  Obligation  bated  on  contract. 

a.  TrtaUd  from  the  atandpotnt  of  oovmantt 
rwnniny  with  the  land. 

1.  Jfatmre  of  Qf/mment. 

a.  Conofmc  the  land. 

Irrespective  of  the  form  of  tbe  agreement,  tbe 
question  presents  Itself  at  the  outset  In  the  ap- 
plication of  the  principles  of  running  covenants. 
Does  the  snbject-matter  of  the  contract  under 
consideration  toacli  and  concern  the  land !  For 
It  Is  one  of  the  fondamentala  of  this  branch  of 
the  law  that  a  covenant  which  does  not  concern 
the  land  will  not  run  with  It  Spencer's  Case, 
S  Coke,  lea;  Condnltt  v.  Roes,  102  Jnd.  168,  26 
N.  B.  198. 

One  of  the  earliest  cases  to  dlscass  an  agree- 
ment to  pay  a  portion  of  the  cost  of  erecting  a 
party  wall,  from  tbe  standpoint  of  mnnlnE  cov- 
enants, Is  Savage  v.  Mason,  8  Cosh.  600.  It  Is 
there  said  that  the  agreement  "can  bj  no  means 
he  considered  as  mcrel;  personal  or  collateral 
and  detached  from  the  land.  ...  It  has  di- 
rect and  Immediate  reference  to  the  land ;  .  .  . 
It  Is  beneflclal  to  tbe  owner  as  owner,  and  to  no 
other  person;  It  II,  In  trntb.  Inherent  In  and 
attached  to  the  land," 

Decided  In  the  same  year,  and  coming  to  the 
same  conclusion.  Is  the  well-ccmsldered  case  of 
Weyman  v.  Blngold,  1  Bradf.  40.  "When  Wey- 
mau  conveyed,"  saya  tbe  court,  'it  was  an  un- 
broken covenant  respecting  the  land  and  some- 
tliing  to  be  done  concerning  It.  ...  A  cov- 
enant to  pay  for  one  half  of  a  party  wall  to  be 
erected  materially  affects  the  value  of  the  land, 
the  use  of  which  Is  granted  for  that  purpose, — 
certainly  quite  as  much  as  a  covenant  to  pay  a 
leasee  the  value  of  buildings  to  be  erected  on  de- 
mised premises  at  tbe  expiration  of  tbe  term." 

The  agreement  "Is  In  fact  and  In  contempla- 
tion of  the  parties,"  says  the  court  In  MIthoff 
V.  Hughes.  5  Ohio  C.  C.  120,  "a  covenant  for  tbe 
benefit  of  both  parcels  of  land,  and  affecting  In 
a  substantial  way  tbe  mode  of  their  enjoyment." 

So  It  Is  deemed  In  Hall  v.  Oeyer,  14  Ohio  C.  C. 
229,  to^  t>e  a  contract  having  "reference  to  land, 
and  concerning  title  and  rights  In  land,  and  of 
such  nature  and  Import  as  readily  indicates  its 
character  and  fixes  its  place  In  the  ciassiUcatlon 
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Prop.  438;  4  Kent,  Com.  471-473;  Gibson  v, 
Holden,  lis  III.  207,  56  Am.  Rep.  146.  3  N, 
E.  282;  Mtuury  v.  Bouthtcorth,  9  Ohio  St. 
340. 

Itobinsler,  C,  filed  the  following  opin- 
ion: 

On  March  17,  1892,  defendant  in  error 
Enevoldsen  and  A.  G.  Kendall,  who  were  the 
owners  of  adjoining  lots  in  the  city  of  St. 
Paul,  entered  into  a  pnrty-wal!  agre^ement 
by  which  it  was  arranged  that  tbe  former, 
who  was  about  to  erect  a  building  on  his  lot, 
might  construct  one  half  of  the  party  wall 
upon  the  land  of  the  latter.  The  contract 
also  contained  the  following  provisions:  "In 
consideration  of  the  above  agreements  to  be 
performed  by  the  party  of  the  first  part,  the 
party  of  the  second  part  promises  and  agrees 
that  when  he  shall  build  a  bricdE  building 

of  contracts,  as  one  of  those  which.  In  legal 
parlance  and  in  consonance  with  the  great 
weight  of  tbe  decisions  on  tbe  aubject,  are  de- 
nominated 'ctmtracts  or  covenants  running  with 
the  land.' " 

"They  Inhere  In  and  belong  to  It,"  says  tbe 
court  in  King  v.  Wight.  166  KaM.  444,  29  N.  B. 
644. 

In  Piatt  V.  Bggleston,  20  Ohio  St.  414,  the 
contract  is  said  to  have  "direct  reference  to  tbe 
laud,  and,  as  an  entirety,  la  beneficial  to  the 
owner  as  owner,  and  to  no  other  person." 

Inferentlally,  by  reason  of  tbe  enforcement  of 
the  agreement  as  a  mnning  covenant,  either  as 
to  its  benefit  or  its  burden,  it  Is  held  to  concern 
the  land,  in  Roche  v.  Ullman,  104  111.  11  (bur- 
den) ;  Harris  v.  Dozler,  72  III.  App.  S42  (bur- 
den) ;  Mackln  v.  Haven,  187  III.  480,  66  N.  E. 
448  (burden)  ;  Conduitt  v.  Ross,  102  Ind.  168, 
26  N.  B.  198  (burden)  ;  Richardson  v.  Tobey, 

121  Mass.  457,  23  Am.  Rep.  26S  (burden)  ; 
KImm  V.  Griffin,  67  HInn.  25,  64  Am.  St.  Bep. 
383,  eu  N.  W.  634  (benefit  and  burden)  ;  First 
Nat.  Bank  v.  Security  Bank,  61  Minn.  25,  63  N. 
W.  264  (burden)  ;  National  L.  Ina  Co.  v.  Lee, 
75  Minn.  15T,  77  N.  W.  794  (benefit  and  bur- 
den) ;  Burr  v.  Lamoster,  30  Neb.  688,  9  L.  R.  A. 
687.  27  Am.  St.  Hep.  428,  48  N.  W.  1018  (bur- 
den) ;  Jordan  v.  Kraft,  33  Neb.  844,  61  N.  W. 
286  (burden)  ;  Bedell  v.  Kennedy,  38  Hun,  610 
(burden)  ;  KetelUs  v.  Fenfold,  4  B.  D.  Smith. 

122  (burden). 

Inferentlally.  it  Is  held  In  Cole  v.  Hughes,  54 
N.  Y.  444,  18  Am.  Rep.  611,  that  tSte  obligation 
of  the  agreement  concerns  tbe  land  of  the  non- 
builder.  In  an  attempt  to  enforce  the  obliga- 
tion against  the  grantee  of  tbe  nonbuilder,  the 
court  says  that  "it  Is  far  from  being  true,  as 
seems  to  be  claimed  by  tbe  learned  counsel  for 
the  appellant,  that  a  covenant  always  runs  with 
the  land  when  it  affects  and  has  distinct  relation 
to  it."  The  burden,  the  court  goes  on  to  say, 
will  run  only  In  cases  where  privity  of  estate 
exists  betwem  the  contracting  parties.  Finding 
no  privity  of  estate  In  the  case  under  consider- 
ation, the  burden  Is  held  not  to  run.  The  place, 
meat  of  its  decision  upon  this  ground,  taken  in 
connection  with  the  statement  above,  and  the 
fact  that  tbe  right  to  collect  was  explicitly  held 
not  to  concern  tbe  builder's  land,  lead  to  the 
plain  inference  that  tbe  court  regarded  the  obi 
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upon  his  land  lying  north  t)f  said  wall,  and 
oonneeting  it  with  said  wall*  and  hereby  us- 
ing said  wall  for  one  side  of  his  building,  he 
will  pay  the  party  of  the  flrst  part  |10  per 
thousand  for  all  brick  laid  in  the  north  one- 
half  of  said  wall  erected  by  the  party  of  the 
flrst  part  as  aforesaid.  This  agreement  shall 
be  binding  upon  the  heirs,  assigns,  executors, 
and  admuiiatratorB  of  the  parties  hereto," 
TbiM  ocmtract  was  afterward  assigned  to  de- 
fendant in  error  Paul  as  collateral  security, 
while  the  lot  and  building  passed  by  mesne 
eonreyances  to  plaintiffs  in  error.  Ken- 
dall's  lot  was  sold  to  defendant  in  error  Tay- 
lor»  wlu>  also  erected  a  building  thereon, 
utilizing  the  party  wall  and  using  23,000 
brick,  which,  under  the  contract,  called  for 
the  payment  of  $230.  This  sum  was  claimed 

llgatloD  of  the  covenaot  as  concerning  tbe  land 
of  the  nonbullder,  but  Incapable  of  enforcement 
agalnat  bla  grantee  by  reason  of  tbe  lack  of  priv- 
ity of  estate  between  tbe  parties  to  tbe  agree- 
ment. 

That  this  Inference  Is  correct  appears  from 
a  dictum  in  Wygatt  v.  Coe.  124  N.  T.  224,  11  L. 
R.  A.  046,  26  N.  B.  Sll,  where  tbe  court,  speak- 
ing, arguendo,  of  Cole  t.  Hughes,  states,  la  re- 
gard to  tbe  latter  case,  that  "the  opinion  does 
not  proceed  upon  tbe  tbeorj  that  the  nature  of 
the  corensnt  was  ancb  that  It  could  not  rnn 
with  tbe  land ;  but  on  the  theory  that,  there  be- 
ing no  privity  of  estate  between  the  covenantor 
and  covenantee,  only  a  privity  by  contract,  that 
neither  the  bencflts  nor  burdens  of  such  cov- 
enants ran  with  the  land  to  which  they  relate." 

Effect  of  nonownerahlp  of  entire  wall  bv  buUder. 

Whether  the  nonbailder's  coveiumt  concerns 
the  builder's  land  depends.  It  has  been  said,  up- 
on tbe  ownership  of  the  wall.  If  the  builder 
retains  title  to  tbe  entire  wall,  then  the  non- 
bailder's covnant  to  pay  may  be  taken  to  con- 
cern tbe  builder's  land ;  if  the  wall  on  erection 
be  taken  to  belong  to  the  adjoining  property 
owner?,  each  to  the  division  line,  then  tbe  non- 
builder's  covenant  most  be  considered  merely 
personal,  because  be  ts  paying  for  something  al- 
ready his  and  on  bis  property.  It  neither  be- 
longs to  the  builder,  nor  stands  upon  his  land. 
Tbe  money  payable  under  tbe  covenant  has  no 
reference  to  tbe  builder's  lot,  and  Is  not  a  con- 
sideration for  any  burden  to  which  the  lot  Is 
sabjeeted.  How,  then,  can  it  concern  the  lat- 
ter? If  It  does  not  concern  tbe  latter,  how, 
then,  can  It  run  with  It?  Tbe  mere  mention  of 
assigns  cannot  elfect  this  result. 

Sucb  was  the  attitude  of  tbe  court  in  Holden 
V.  Gibson,  16  111.  App.  411,  before  tbe  case  went 
up  to  tbe  supreme  court.  The  lower  court  ad- 
mitted that  tbe  obligation  of  tbe  covenant  ran 
with  the  nonbullder's  lot  because  It  Is  for  the 
wall  on  that  lot  that  tbe  obligation  to  pay  ex- 
ists. 

In  the  supreme  court  <11S  111.  199,  SO  Am. 
Rep.  14«,  3  N.  a.  282),  the  running  of  the  ob- 
ligation SM  a  covenant  was  denied,  ari/uendo, 
even  where  the  entire  wall  is  owned  by  the 
builder. 

While  there  are  several  caaes  In  wblcb  the 
covenant  Is  enforced  as  a  running  covenant, 
where  the  wall  is  regarded  as  owned  by  tbe 
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by  Paul,  as  the  assignee  of  the  oontraet,  and 
also  by  plaintiffs  in  error,  as  the  owners  ai 
tiie  Eneroldsen  lot;  and  the  fonner,  together 
with  Einevoldsen,  have  brought  tlds  aotion 
against  plaintiffs  in  error  and  Taylor.  The 
latter,  at  no  time  dei^ing  liability,  inter- 
pleaded, and  deposited  Uie  money  in  court. 
Tbe  cause  was  siri>nutted  on  the  pleadings 
and  a  stipulation  of  facta,  and,  being  tried 
without  a  jury,  tbe  oonrt  foimd  that  the 
oontaract  above  mantiosed  "was  personal  in 
its  duiraeter,  uid  was  not  a  eovenant  run- 
ning with  the  land,"  and  rendered  judgment 
in  favor  of  plaintiffs  below. 

The  petition  in  error  prosecuted  from  this 
judgment  presents  the  single  question  of  law 
whether  such  a  contract  is  personal,  so  as  to 
entitle  the  assignee  to  the  amount  due  tm- 

builder,  yet  In  none  of  them  Is  such  ownership 
pointed  to  as  the  basis  for  holding  that  the  cov- 
enant touched  and  concerned  his  land,  nor  Is  It 
adverted  to  In  tbe  cases  supra.  See  II.  a,  6, 
Otcnsi-sAfp  of  eatfre  trail  by  buAder,  and  II.  h^ 
Enforcement  on  theory  that  bultder  OWM  em- 
ttre  watt. 

b.  Doet  not  concern  the  land. 

Ths  contrary  view,  that  the  promise  to  pay 
for  the  wall  does  not  concern  tbe  land  at  all, 
but  la  a  personal  agreement  between  the  parties, 
entirely  collateral  to  their  land,  Is  adopted  In 
New  York  In  tbe  later  decisions. 

Cole  v.  Hughes,  54  N.  Y.  444,  IS  Am.  Rep. 
611,  upon  which  th^  are  all  baaed,  goes  onij 
half  as  far  as  the  later  decisions.  Its  biridlns 
upon  tbe  point  refers  only  to  tbe  right  to  col- 
lect payment.  As  to  this,  tbe  benefit  of  tbe 
agreement,  the  court  says  that  It  waa  but  "a 
chuse  In  action  which  was  due,  or  might  be  due. 
him  [the  bonder].  It  was  In  no  way  attached 
to  the  Dean  [builder's]  lot.  The  money  to  be 
paid  was  not  for  anything  done  upon  the  Dean 
lot,  but  for  something  which  bad  been  done  up- 
on tbe  Voorhees  [nonbullder's]  lot,  and  It  no 
more  passed  to  bis  grantee  than  It  would  If  he 
had  built  a  house  upon  tbe  Voorhees  lot,  using 
the  party  wail,  and  Voorhees  had  agreed  to  pay 
him  whenever  be  or  hla  heirs  or  assigns  abould 
use  or  occupy  It.  The  covenant  to  pay  waa  In 
no  sense  for  tbe  benefit  of  tbe  Dean  lot,  bat 
solely  tor  the  benefit  of  Dean,  and  therefore  did 
Dot  pass  to  the  grantee  ot  the  lot" 

This  attitude  la  subject  to  the  crltlelsn  that, 
while  tbe  payment  called  for  by  the  sgreemmt 
purports  to  be  merely  for  the  wall,  It  In  fact 
contemplates  a  rectHnpense,  not  only  for  the 
portion  thereof  on  tbe  nonbullder's  lot  which  la 
used,  but  tor  Its  anppffirt  by  the  adjoining  wall 
resting  on  the  builder's  lot,  without  which  It 
would  be  useless.  Whether  this  be  called  an 
easement  In  the  builder's  lot  or  not.  It  cer- 
tainly Is  Impliedly  Included  In  every  contract 
and  covered  by  tbe  payment  thereunder,  so 
that  the  builder  ts  not  at  liberty  to  take  down 
tbe  half  of  the  wall  resting  on  his  own  lot, 
after  payment  has  been  once  made.  If  this 
assumption  be  sound,  It  can  hardly  be  said 
that  the  payment  Is  not  made  for  anything 
done  upon  or  concerning  the  builder's  lot 

Tbe  holding  In  Cole  Hughes  In  regard  to  the 
benefit  of  tbe  covenant  waa  appUed,  bowewr^ 
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d«T  its  iemn,  or  whether  it  created  mi  in- 
terest in  die  land  which  plaintiffs  in  error 
acquired  by  the  oonreyance  to  them,  bo  that 
they  are  entitled  to  the  prooseds.  The  ques- 
tion is  a  new  one  in  this  state,  for  Burr 
LamMtmr,  30  Neb.  688.  9  L.  B.  A.  637,  27 
Am.  St.  Rep.  428,  46  N.  W.  1015,  cited  hy 
plaintiffs  in  error,  decides  no  more  than  that 
such  a  contract  constitutes  an  encumbrance 
within  the  tenoa  of  a  warranty.  It  Is  also 
an  important  question,  and  one  upon  which, 
as  Mr.  Freeman  observes  in  his  note  to 
Bloeh  T.  IslutM,  92  Am.  Dec.  301,  **great 
learning  and  research  have  been  spent."  As 
a  rule  of  property,  as  well  as  of  contract, 
forming  an  essential  part  of  the  law  whose 
foundations  we  are  laying  in  this  oompara- 
tively  new  state,  it  is  entitled  to  the  moat 

the  burden  lo  the  next  case  In  wblcb  the  run- 
ning of  the  acreemnit  was  considered  the 
majority  of  the  court.  Seott  t.  HcMlllan,  76  N. 
Y.  141. 

These  two  cases  were  deemed  to  control  the 
decision  In  eqnlty  in  Sebald  v.  Unlholland,  166 

N.  7.  46r>,  60  N.  B.  260,  and  la  the  later  case 
from  the  appellate  division,  Schwenker  t.  Pick- 
en,  91  App.  DIv.  3ti7,  86  N.  T.  Supp.  681,  In 
which  both  burden  and  beceflt  were  Involved. 

Inferentlally,  and  usually  exprrasly,  the  doc- 
trlBS  of  Cole  v.  Hughes,  as  thus  Interpreted,  Is 
adopted  and  carried  out,  both  as  to  the  benefit 
and  the  burden  of  the  sereement,  In  the  lower 
court  decisions.  Bqnlres  v.  Flnkney,  13  N.  Y.  S. 
R.  749 ;  Squler  v.  Townshend,  2  N.  Y.  City  Ct. 
Bep.  142 ;  Frohmsn  v.  Dickinson,  11  Misc.  9,  81 
N.  Y.  Sapp.  851 :  Kearr  t.  Bossan,  0  N.  Y.  S.  R. 
20 ;  UcDonnell  v.  Cnlver,  8  Hun,  IDS ;  Duer  v. 
Fox.  29  Klse.  81.  60  N.  Y.  Supp.  580. 

o.  DUitnaUon  between  ieneftt  and  burdsn  of 
(iffreament. 

A  distinction  is  found  In  the  decisions  of 
some  states  between  the  beaeHt  and  the  burden 
of  the  agi-eement,  holding  that  the  benefit  Ifl 
collateral  and  personal  to  the  builder,  while  the 
burden  concerns  the  land. 

Id  Illinois  this  In  clearly  held.  Dealing  with 
the  benettt  ooly,  the  court.  In  Olbson  v.  Holden, 
IIG  111.  1&9,  66  Am.  Rep.  146.  3  N.  B.  282,  says, 
It  would  seem  "apparent  that  It  could  not  have 
been  Intended  that  payment  should  be  made  to 
the  lot  owner,  as  such,  unless  the  payment 
wonld  necessarily  have  the  effect  to  benefit  the 
lot  In  some  way.  Unless  sneh  a  payment,  or 
rather  a  payment  having  such  an  effect,  was  In- 
tended, there  Is  no  conceivable  reason  why 
Holden  [the  builder]  should  have  desired  that 
one  debt  rather  than  another  should  be  paid  to 
his  assignee.  If  the  debt  could  not  have  that  ef- 
fect, why  should  be  want  It  transferred  to  his  as- 
signee St  all  ?  Why  should  a  debt  be  transferred 
by  a  sale  of  real  estate,  unlesa  of  that  character 
that  It  would  necessarily  affect  the  value,  or 
quality,  or  the  enjoyment,  of  the  real  estate? 
Moreover,  where  the  covenant  Is  not  of  a  nature 
that  the  law  permits  It  to  be  attached  to  the  es- 
tate as  a  covenant  running  with  the  land,  It  can- 
not be  made  such  by  the  agreement  of  the  parties. 
.  .  .  There  Is  no  claim  that  the  money  to  be 
paid  by  Armstrong  [the  nonbullder],  or  for  his 
half  of  the  wall,  was  to  be  expended  upon  the  lot 
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careful  consideration,  and  we  shall  endeavor 
to  settle  it  in  accordance  witii  the  weight 
of  judicial  opinion,  at  the  risk  of  a  seeming- 
ly prolonged  review  of  the  authorities. 

The  question  appears  to  have  arisen  in 
this  country  first  in  PennsyWania,  where  it 
was  held  tiiat  the  right  to  reimbursement 
for  the  use  of  a  party  wall  was  personal  to 
the  first  builder,  and  did  not  pass  by  his 
grant  of  the  land.  Todd  t.  Stokes,  10  Pa, 
15S  i  Hart  v.  Kucher,  5  Serg.  ft  R.  1 ;  Inghs 
V.  Bringhurst,  1  Dail.  341,  1  L.  ed.  167.  It 
is  true  that  these  decisions  were  rendered 
after  the  passage  of  a  colonial  statute  which 
required  the  reimbursement  of  the  first 
builder.  But  this  act  merely  took  the  place 
of  the  contract  in  the  case  at  bar  as  the 
source  of  the  second  builder's  liability.  It 

of  Holden,  or  upon  the  wall  generally,  or  that  It 
was  to  be  used  In  any  particular  way.  As  to 
Holden,  the  money,  when  collected,  would  be 
like  all  other  money.  An  assignee  would  be  no 
more  benefited  by  receiving  this  money  than  by 
receiving  money  from  any  ottier  source,  oe  on 
any  other  account.  To  benefit  him  as  landowner, 
It  must  In  some  way  affect  the  value  or  the  use 
of  the  land.  It  Is  not  enough  that  It  simply  en- 
riches the  assignee  by  that  many  dollars. 
Whether  this  money  should  be  paid  or  not,  the 
condition  of  the  wall  and  of  the  lot  of  Holden 
would  ranain.  In  wtry  respect,  precisely  the 
same.  It  would  be  difilcult  to  give  a  better  il- 
lustration of  a  purely  collateral  contract  or  cov- 
enant, so  far  as  Holden's  rights  are  affected, 
than  this  undertaking  to  pay  for  the  cost  of 
one  half  of  the  wall." 

On  the  contrary,  the  bciden  of  the  agrement 
is  held  to  concern  the  land,  and  run  with  It,  In 
Roche  V.  unman,  104  III.  11. 

These  two  decisions  have  been  followed  In 
later  cases,  In  which  the  burden  has  always  been 
enforced  as  a  running  covenant  (Harris  v.  Ho- 
sier, 72  HI.  App.  642;  Matftln  v.  Haven.  187 
111.  480.  5S  N.  E.  448),  and  the  benefit  held  per- 
sonal (Behrens  v.  Hoxle,  26  111.  App.  417)  ;  or 
enforcod  >ipon  a  theory  foreign  to  that  of  run- 
ning covenants  (Tomblln  v.  Fish,  18  III.  App. 
439;  McChesney  v.  Davis,  80  111.  App.  880). 

So,  CouB.  V.  PAOL  establishes.  In  NebraAa, 
that  the  benefit  must  be  deemed  personal  and 
collateral  Irrespective  of  the  terms  of  the  agree- 
ment, while  It  Is  well  established  by  prior  deci- 
sions (Burr  V.  Lamaster,  30  Neb.  688,  0  h.  R.  A. 
637,  27  Am.  8t.  Rep.  428,  46  N.  W.  1015,  and 
Jordan  v.  Kraft,  83  Neb.  844,  51  N.  W.  280) 
that  the  burden  runs. 

In  Cooduitt  V.  Ross,  102  Ind.  166,  26  N.  B. 
198,  the  same  distinction  la  made,  but  It  seems 
to  be  based,  In  that  case,  upon  the  Intontiim  of 
the  partiea   See  following  section. 

Bummary. 

It  must  be  taken  as  the  general  view  that  the 
agreement  Is  Of  such  nature  that  it  may  run. 
A  distinction  is  made,  however,  in  Illinois  and 
Nebraska,  between  the  benefit  and  the  burden  of 
the  agreement.  In  each,  the  burden  Is  held  to 
run,  while  the  benefit  cannot 

New  York  Is  the  only  Jurisdiction  In  which 
It  Is  held  that  the  agreement  In  Its  entirety 
must  be  deemed  collateral,  and  therefore  incana!^ 
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in  no  way  touched  upon  the  nature  of  that 
liability  so  as  to  determine  whether  it  was 
merely  personal  to  the  first  builder  or  cre- 
ated an  interest  in  his  land.  As  was  said 
in  Block  V.  Tsham,  28  Ind.  37,  92  Am.  Dec. 
287,  "there  is  nothing  in  this  statute  which 
is  not  embraced  in  the  agreement  of  the  par- 
ties in  this  case."  See  also  Gibson  v.  Hold- 
en,  115  HI.  211,  56  Am.  Rep.  140,  3  N.  E. 
282;  Cole  v.  Sughcs,  54  N.  Y.  447,  13  Am. 
Rep.  611.  However,  in  1849,  after  the  Penn- 
sylvania cases  above  referred  to  were  de- 
cided, and  evidently  to  destroy  their  effect, 
a  statute  was  passed,  which  provided  "that 
in  all  conveyances  of  houses  and  buildings 
the  right  to  uompensation  for  the  party  wall 
built  therewith  shall  be  tiUcen  to  have  passed 
to   the   pordiaBer   unless   oUierwise  ex- 

ble  of  rDDnlns.  either  as  to  Its  benefit  or  Its 
harden.  And  this  sttltode  seems  to  be  the  re- 
sole of  a  mlBluterpretatlon  of  the  earlj  case  of 
Cole  T.  Hushes,  B4  N.  T.  444,  18  Am.  Rep.  611. 

2.  /ndfcsMoH  of  iutent  to  bind  and  bmeftt  auc- 
cetmn  to  title. 

a.  SeeetMy. 

An  Indication  by  the  parties  of  their  Intention 
to  bind  uubsequent  holders  of  the  properties  Is 
oecessary  to  the  running  of  an  agreement. 
Otherwise  It  will  be  deemed  personal.  Upon 
tbis  there  Is  no  division  of  opinion.  Brown  v. 
HcKee,  Dwlght,  C,  dissenting  ophiloD,  2  N.  Y. 
City  Ct.  Hep.  820 ;  Condultt  v.  Boss,  102  Ind. 
166.  26  N.  B.  108 ;  81ms,  Covenants,  p.  205. 

b.  Hxittcnce  of. 

(1)  found  to  atiat. 

UenUoH  of  a»»lffru  indicative. 

In  the  clause  relating  to  payment  for  the  wall 
In  Condultt  v.  Ross,  102  Ind.  166,  20  N.  E.  108. 
the  nonbullder  covenanted  for  himself,  his  heirs, 
executors,  adminlstrstors,  and  ssslgns.  This 
the  court  deemed  ''persusslve  of  ttie  Intent  of 
the  parties"  that  the  nonbutlder's  grsntee  should 
l>e  bound  In  case  the  wall  bad  not  been  used 
prior  to  tne  conveyance  to  him. 

8o,  In  Adams  v.  Noble,  120  Ulcb.  546,  70  N. 
W.  810,  where  Ibe  court  divides  all  the  party- 
wall  cases  Into  two  classes  based  npon  the  ex- 
pression by  the  parties  of  tbeir  Intention  that 
the  agreement  should  run.  It  Is  said  that,  "where 
the  lenffuage  used  is  between  tlie  parties  and 
their  assigns,  and  the  contract  declares  the  cov- 
eoant  shall  be  perpetual  and  binding  npon  the 
parlies  and  their  beirs  and  assigns,"  there  It 
mns. 

Heirs  and  assigns  of  Iwth  parties  were  also 
mentioned  in  the  payment  clause.  In  the  follow- 
ing cases,  where  the  agreement  was  enforced,  as 
to  the  running  of  the  beneflt, — Brown  v.  Hc- 
Kee, 2  N.  Y.  City  Ct  Rep.  320,  per  Dwlght,  C, 
dissenting :  as  to  the  running  of  the  burden, — 
Harris  v.  Dozler,  72  111.  App.  542. 

The  meutlon  of  assigns  only  In  the  concluding 
covenant  of  the  agreement  has  been  deemed  suf- 
ficient indication  of  the  intent. 

Thus,  in  Roche  v.  Ullman.  104  III.  11,  the 
right  to  use  the  wall  was  given  to  the  non- 
builder  provided  he  "shall  flrst  pay  said  party  of 
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prcEised."  It  seems,  therefore,  that  a  stat- 
ute was  considered  necessary  to  enact  into 
law  the  rule  contended  for  by  plaintiffs  in 
error  in  the  case  at  bar.  Ikmnaker  v.  Hiiejf, 
14  Pa.  436;  Knight  v.  Beenken,  30  Pa.  372; 
Voight  V.  Wallace,  179  Pa.  525,  36  Atl.  315. 
The  doctrine  that  a  covenant  like  that  con- 
tained in  tiiis  contract  is  a  mere  personal 
one  not  running  with  the  land  has  also  been 
adopted  in  Indiana  {BlOch  v.  Itham,  28  Ind. 
37,  92  Am.  Dec.  301 ;  Conduitt  v.  Ro»»,  102 
Ind.  166,  26  N.  E.  198)  ;  West  Virginia 
iLiat  v.  Hombrook,  2  W.  Va.  340;  Par9on$ 
V.  Baltimore  Bldg.  d  L.  Aaao.  44  W.  Ta. 
341,  67  Am.  St.  Rup.  769,  29  S.  E.  099 ;  Colo- 
rado [Craltti'  V.  McCormick,  4  Colo.  196); 
Illinois  (Otbson  v.  Holden,  119  111.  199.  56 
Am.  Rep.  146,  3  N.  E.  282.  qualiifyinff  Rof^ 

the  first  part  the  then  market  valns."  But  It 
was  covenanted.  In  conclusion,  that  "all  the  cov- 
enants and  agreements  herein  contained  shall  b« 
binding  upon  each  party,  their  heirs,  executors, 
administrators,  and  assigns  and  grantees,  of  the 
said  parties  of  the  first  and  second  part,  and 
shall  be  so  construed  as  to  run  with  the  land." 

The  suflleleney  of  this  clause  was  admitted  In 
Holden  V.  Gibson,  16  III.  App.  411,  and  HaAte 
V.  Haven,  187  III.  480,  68  N.  B.  448. 

So,  In  King  v.  Wight,  155  Mass.  444,  20  N.  B. 
044,  where  there  was  such  a  concluding  cov- 
enant, the  court  found  therein  the  Intent  to  bind 
assigns.  There  was  nothing  to  Indicate  an  in- 
tent  to  limit  It  to  the  covenanting  parties.  It 
was  said  in  the  stipulation,  following  the  re- 
ciprocal grant  of  permission  to  build  half  the 
wall  on  the  other's  lot,  that  whenever  the  other 
party  should  use,  he  should  pay  to  the  builder 
half  the  cost 

Under  a  similar  clause,  the  court  found  bi 
Klmm  V.  Orlflin,  67  Minn.  25.  64  Am.  St 
.^85,  69  N.  W.  634,  that  "the  evident  meaning 
of  these  sllpntstions  Is  that  the  building  of  the 
party  wall  should  not  be  limited  to  the  parties 
making  th«m,  or  during  tbeIr  ownership  of  their 
respective  premises,  but  that  whoever  should 
succeed  to  the  estates,  either  their  heirs  or  as- 
signs, shotild  have  the  same  rights  and  liabilities 
under  the  agreement  as  their  predecessors  had 
or  might  have." 

Again,  In  Savage  v.  Mason,  3  Cash.  500,  tbe 
provision  In  tbe  deed  of  partition  between  the 
owners  In  common  of  a  tract  to  be  opened  for 
Improvement  was  merely  that  "the  owner  of 
such  contiguous  lot,  whenever  he  shall  make  use 
of  tbe  same  [i.  partition  walls  wbicb  were 
thereby  authorised  to  be  placed  on  the  dividing 
line]  In  any  building,  shall  pay  for  one  half  of 
the  wall  by:  him  so  used."  Althoo^  no  men- 
tion of  assigns  is  made  in  this  clause,  yet  th« 
intention  of  the  parties  to  bind  assigns  Is  found 
In  the  prior  agreement  by  each  party,  for  him- 
self, his  heirs,  executors,  admialstnitors,  and 
assigns,  that  this,  together  with  other  provl- 
stems,  should  be  regarded  ss  perpetual  and  fun- 
damental covenants,  deemed  to  run  with  th« 
land  divided. 

Failure  to  state  that  the  covenant  Is  to  run 
with  the  land,  Is  immaterial  where  the  inten- 
tion of  tbe  parties  can  be  gathered  from  tbe 
mentlMi  of  ssslgna  King  v.  Wight,  16B  Mass. 
444.  20  N.  B.  644 ;  Klmm  t.  Orlffln,  67  Minn. 
26,  64  Am.  8t  Rep.  386.  69  N.  . 

Digitized  by  VjOOQ  IC 


Cook  v. 


67» 


T.  UUmcn,  104  HI.  18;  Behrena  v.  Eoatie, 
26  HI.  App.  417) ;  Missouri  {HuHng  v.  Chea- 
ter, Itt  Ho.  App.  607) ;  and  Ontario  [Kenny 
T.  Madeenzie,  12  Ont.  App.  Rep.  346).  It  is 
true  that  in  IlIinoiB  a  qualification  was 
sought  to  be  made  in  Tomblin  v.  Fish,  18  111. 
App.  430,  but  in  view  of  the  supreme  court's 
decision,  and  of  the  fact  that  the  case  last 
cited  wa&  decided  by  an  inferior  court,  we 
can  hardly  accept  it  as  an  authoritative 
statement  of  the  law  of  Illinois.  Plaintiffs 
in  error  concede  that  Blooh  v.  /sham,  28 
Ind.  37,  P2  Am.  Dec.  287,  and  Gibson  v. 
Holdcn,  115  in.  100,  56  Am.  Rep.  146,  3  N. 
E.  282,  are  adverse  to  their  contention,  but 
claim  that  these  are  exceptions  to  the  gen- 
eral rule.  Without  now  passing  upon  the 
question  of  the  weight  of  authority,  it  may 


be  well  to  point  out  that  both  of  these  cases 
were  cited  with  approval  and  followed  by 
this  court  on  another  point  in  Shiverick  v. 
ft.  J.  Gunning  Co.  58  Neb.  33,  78  N.  W.  460. 

Some  of  the  earlier  New  York  cases  de- 
cided by  inferior  courts  lay  down  a  rule  in 
conflict  with  those  just  reviewed.  Weyman 
V.  Ringold,  1  Bradf.  40;  Burlock  v.  Peak,  2 
Duer,  90;  Keteltas  v.  Penfold,  4  E.  D. 
Smith,  122;  Brwon  v.  MoKee,  57  N.  Y.  684. 
But  in  the  leading  case  of  Oole  v.  Hughee, 
54  N.  Y.  444,  13  Am.  Rep.  611,  these  deci- 
sions were,  in  effect,  OTennled,  and  the 
court  adopted  the  Pennsylvania  doctrine, 
which  has  ever  siuoe  prevailed  in  New  York. 
Sebald  v.  Mulholland,  155  N.  Y.  401,  SO  N. 
E.  260;  Hart  v.  Iiyon,  90  N.  Y.  663;  BeoU 


Other  indUMHee  AvprectfotM. 

On  the  other  hand,  asslsns  are  not  mentioned 
anywhere  In  tbe  agreement  before  the  court  In 
Jordan  v.  Kraft,  8S  Neb.  844,  fil  M.  W.  288. 
Tbe  nonbullder  covenanted  to  pay  the  cost  of 
BO  macb  as  be  should  use.  Yet,  In  view  of  the 
aubject -matter  of  tbe  agreement.  It  was  held 
that,  although  asalgns  were  not  oamed,  still  the 
parties  did  not  contemplate  a  merely  peraoual 
obligation  or  right.  The  owner  of  tbe  lot,  who- 
ever be  might  be,  could  use  the  wall  on  payment 
TbiB  was  said  by  the  court  witbont  regard  to 
tbe  fart  that  tbe  noaballder'B  grantee  "as- 
snmed"  tlit;  agreonent  by  the  deed  under  which 
be  purchBsed. 

In  Matthews  v.  Dlxey,  149  Mass.  995,  5  L.  B. 
A.  102,  22  N.  B.  61,  by  deeds  from  a  common 
grantor,  tbe  purchasers  were  authorized  to 
place  pai-titlon  walls  half  on  adjolnlnfc  lota; 
"aud  the  part;  first  building  such  partition  wall 
■ball  be  entitled  to  i-ecelve  from  tbe  party  ualnfi; 
such  wall  one  half  tbe  actual  cost."  A  grantee 
of  the  builder  Is  amnmed  to  be  tbe  party  entitled 
to  enforce  tbis  payment  from  the  user  of  the 
wall,  although  assigns  are  not  named,  and  tbe 
payment  Is  expressly  made  to  read  to  tbe  "party 
first  building." 

The  provision  In  the  deed  by  which  the  build- 
er took  title,  in  Richardson  v.  Tobey.  121  Uass. 
4R7,  28  Am.  Kep.  28S,  was  that  "the  partition 
wall  of  any  building  hereafter  erected  upon  the 
granted  premises  or  the  adjacent  lot  on  either 
aide  may  be  placed,  one  half  oa  the  granted 
premlfies.  and  one  half  on  the  adjacent  lot ;  and 
the  owner  of  tbe  lot  adjacent  to  such  building 
so  erected  shall,  whenever  be  uses  such  wall, 
pa;  one  halt  tbe  coat  of  tbe  Mime,  or  so  much 
tbereol  as  he  may  use."  This  Is  deemed  to  show 
tbe  grantor's  Intent  to  bind  subsequent  pur- 
ebasera  of  the  adjoining  lots  retained  b;  him  to 
payment  for  a  wall  erected  by  tbe  grantee. 

An  oral  agreement  not  naming  assigns  In  any 
portion,  by  wblcb  the  nonbullder  was  to  be  un- 
der no  oblijratlon  whatever  until  he  used  the 
wall  erected  in  pursuance  thereof,  when  he  was 
to  pay  half  its  cost,  was  held  in  Hall  v.  Oeyer, 
14  Ohio  C.  C.  220,  to  be  an  entire  contract  con- 
eenilng  land,  tbe  easements  acquired  under 
wbleh  followed  tbe  estates ;  and  further.  In  view 
of  the  tact  that  no  Intention  was  expressed  to 
separate  tbe  obligation  of  payment  from  the  rest 
of  the  entire  contract,  It  also  followed  the  es- 
tate, and  entitled  the  builder's  grantee  to  re- 
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cover  from  the  nonbullder  on  use.  "The  portion 
of  the  agreement  on  the  part  of  Flail,  in  which  It 
Is  stipulated  that  he  was  to  be  free  of  liability 
for  any  part  of  the  coat  of  constructing  tbe 
wall  until  be  used  1^  at  which  time  be  was  to 
pay  his  portion  of  tbe  expense  of  constructing 
It,  was  part  of  the  contract, — one  of  tbe  stipula- 
tions of  It. — and  with  the  other  stipulations  and 
conditions,  all  together,  constituted  an  entire 
contract  or  covenant,  all  of  .which  would  have 
reference  to  an  interest  In,  and  would  follow, 
the  land ;  unless  there  was  something  In  the 
contract  Itself  wbldi  would  separate  that  part 
of  the  contract  from  its  context,  and  malte  It 
Independent  and  personal  between  the  contract- 
ing parties." 

See  also  Sims,  Covenants,  p.  206,  where  the 
author,  citing  many  autboritlea,  says:  "Tbe 
American  courts  have  been  much  freer  to  ob- 
serve this  fact  [via.,  that  tbe  binding  of  as- 
signs is  not  a  question  of  formality,  bat  of  In- 
dicated intentl,  and  there  has  been  no  end  of 
decisions  here  wblcb  let  covenants  run  both 
ways  without  any  mention  whatever  of  any  sort 
of  snccessor.  "What  should  be  enoogfa  to  sup- 
plant their  mention,  only  the  circumstances  can 
prescribe:  1'bat  tbe  covenant  shall  run  with 
the  land,'  'tbat  the  covenant  shall  laat  forever;' 
'that  tbe  agreement  shall  be  perpetual,' — all 
leave  not  tbe  slightest  doubt  of  the  real  Inten- 
tion of  the  parties." 

(2).  Sot  found  to  emist. 

Failure  to  name  aaatgna. 

In  the  following  cases,  where  either  no  men- 
tion of  assigns  appears,  or  else  ft  appears  only 
In  regard  to  one  party  to  the  agreement,  the  ob- 
ligation has  been  deemed  personal  on  both  sidea, 
or  personal  to  the  party  whose  aasigns  are  not 
mentioned. 

TbOB.  In  Crater  v.  McCormlck,  4  Colo.  196, 
tbe  agreement  did  not  mention  assigns  of  either 
party,  and  the  only  evidence  of  an  Intent  to 
make  tbe  agreement  other  than  personal  to  the 
parties  was  a  stipulation  that,  In  the  event  of 
a  aale  of  the  builder's  lot  under  a  trust  deed  to 
which  it  was  subject,  then,  if  the  grantee  should 
elect  to  flnlsb  the  wall,  payment  should  be  made 
to  such  grantee.  Such  sale  occurred  during  the 
erection  of  the  wall,  but  the  grantee  did  not 
elect  to  flulah  the  wall.  On  the  other  band,  the 
builder  was  permitted  to  complete  the  structnie 
after  tbe  conveyance  of  tbe  propeety: 
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V.  McMillaYh  76  N.  Y.  141;  Duer  t.  Fox,  29 
Misc.  81,  00  N.  r.  Supp.  680. 

The  Maasachusetts  dedsiona  have  been 
the  BOUTce  of  some  miBappTehenaion  as  re- 
gards the  point  here  involved.  Weld  v. 
Nichols,  17  Pick.  5.38,  decided  that  a  grant- 
or's liability  to  pay  for  the  use  of  a  party 
wall  was  a  perdonal  one,  and  not  within  the 
terms  of  his  warranty.  In  Savage  v.  Mason, 
3  Cush.  600,  cited  by  plaintiff  in  error,  the 
agreement  expressly  provided  that  the  cov- 
enant for  payment  for  the  use  of  the  party 
wall  should  run  with  the  land,  and  the  court 
held  that  the  intention  of  the  parties  in  this 
regard  was  "express  and  clear."  In  Maine 
V.  Gumston,  98  Mass.  317,  the  party-wall 
agreement  was  contained  in  the  deed  convey- 
ing the  land.    But  in  Joy  v.  Boston  Penny 

Under  these  coodltioos,  It  was  beld  that,  not 
onl7  had  tlie  condition  on  which  pajment  was 
to  be  made  to  the  ^antee  of  the  builder's  lot 
tailed  to  happen,  bat  also  that  the  agreement 
was  persona]  In  oatare,  and  that,  on  use  b;  the 
nonbullder,  the  bnllder,  and  not  the  grantee,  was 
the  party  entitled  to  collect  Under  the  agree- 
ment, DO  other  conclnston  coold  have  been 
reached. 

An  earl7  case  from  Indlaoa — Bloeh  v.  Isham, 
28  Ind.  37,  S2  Am.  Dec  287 — Is  based  upon  an 
agreement  b;  wblcb  the  ncmballder  agreed  for 
himself,  bis  taelrs  and  assigns,  to  pay  balf  the 
original  cost  of  the  wall  on  ose  1^  blm  or  them. 
To  whom  payment  was  to  be  made  does  not  sp- 
pear.  In  an  action  by  a  grantee  of  tbe  builder, 
to  recover  payment  on  use  of  tbe  wall.  It  was 
held  that  the  right  to  collevt  was  persotial  to  the 
builder.  It  was  deemed  th^t  the  builder  bad, 
In  effect,  advanced  the  money  to  pay  for  the 
whole  wail,  and  tbe  nonbullder  had  boand  him- 
self and  his  grantees  to  repay  the  loan  on  use 
of  wall.  This  was  a  personal  asset  of  tbe  build- 
er, not  alTectlng  bis  lot,  or  going  to  a  grantee. 
No  intention  on  the  i>art  of  tbe  builder  that 
payment  should  be  made  to  his  grantee  In  case 
of  use  after  be  bad  parted  with  title  can  be 
drawn  from  tbe  iOBtrument.  The  Inference  Is 
certainly  the  other  way  from  the  fact  that  tbe 
heirs  and  assigns  of  the  nonbullder  are  express- 
ly named,  while  omitted  In  regard  to  tbe  build- 
er. It  was  distlngnlBbed  on  Uils  ground  In 
Piatt  V.  Bggleaton,  20  Ohio  8t  420.  And  It 
was  expressly  limited  to  Its  facta  In  tbe  later 
case  of  Couduitt  v.  Ross,  102  Ind.  166,  26  N.  B. 
198.  In  tbe  latter  case  appears  a  provision  for 
payment  by  the  sonbullder  and  his  assigns  on 
UM  of  tbe  wall ;  but  It  Is  expressly  stated  that 
the  payment  shall  be  made  to  tbe  builder,  and 
that  no  use  shall  be  made  nntli  payment  "to  said 
Jnlla  A.  Soss,"  tbe  builder.  From  these  pro- 
visions, tbe  pnrpose  to  have  the  burden  run, 
while  tbe  beneQt  should  be  personal  to  the 
builder.  Is  deemed  by  tbe  court  to  be  manifest. 

So,  In  Behrens  v.  Hoxle,  26  III.  App.  417,  the 
heirs  and  sBsIgns  of  the  nonbullder  were  obli- 
gated to  pay  the  builder,  wltbout  mention  of 
tbe  latter's  assigns.  This  Is  noted  by  the  court 
as  an  Indication  of  tbe  builder's  Intention  to  re' 
serve  the  right  to  collect,  to  himself  personally. 

The  same  distinction  may  be  made  In  Kenny 
V.  Mackenzie,  12  Out.  App.  Bep.  846.  No  men- 
tion of  the  builder's  assigns  appears,  and  the 
aRreement  on  tbe  part  of  tbe  nonbullder  Is  to 
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8av.  Bank,  115  Mass,  60,  it  was  held  that  na 
interest  in  the  land  passed  by  virtue  of  a 
contract  like  this  which  was  not  under  seal. 
Tbe  court  there  says:  "The  contract  was 
merely  a  personal  one  with  Currier" (the 
first  builder).  See  also  Jenkins  v.  Spooner, 
5  Cush.  419,  62  Am.  Dec  739.  In  King  v. 
Wight,  166  Mass,  444,  29  N.  E.  644,  the 
question  is  treated  as  one  to  be  determined 
according  to  the  intent  of  the  parties,  and 
stress  is  laid  on  the  fact  that  the  contract 
is  under  seal,  acknowledged  and  recorded. 
In  Lincoln  v.  Burrage,  177  Mass.  378,  62  L. 
R.  A.  110,  59  N.  £.  67,  which  is  the  latest 
announcement  of  that  court  which  we  have 
been  able  to  find  on  the  question,  it  is  held, 
Holmes,  Ch.  J.,  writing  the  opinion,  that  a 
covenant  in  a  deed  by  which  the  grantee 

pay  whatever  be  should  use.  On  an  attempt  of 
tbe  bonder's  grantee  to  recover,  tbe  right  to 
coMect  Is  called  a  mere  contingent  claim  which 
tbe  plelntm  migbt  have  bargained  for  and  se- 
cured by  special  assignment.  Without  sncb  as- 
signment no  recovery  by  the  grantee  eonld  ba 
allowed. 

In  Plllsbury  v.  Morris,  54  Minn.  482,  66  N. 
W.  170,  where  a  lessor,  granting  to  bis  less** 
the  privilege  of  building  a  wall  half  on  adjoin- 
ing premises  owned  by  blm,  covenanted  (or  him- 
self and  assigns  to  pay  the  lessee  halt  tbe  cost 
Ml  nse,  It  was  held  that  tb»  leasee  was  person- 
ally entitled  to  the  recompense,  and  not  a  party 
to  Whom  he  had  assigned  his  leasehold  Interest. 
It  appeared  further,  however,  that  be  bad  ex- 
pressly reserved  bis  rights  under  tbe  agreement 
on  this  transfer.  And  tbe  case  was  limited  to 
Its  express  facts  in  Klmm  v.  QrlDn.  67  Minn, 
26,  64  Am.  Bt  B«p.  885.  60  N.  W.  684. 

Similarly,  In  Hullng  v.  Chester,  19  Mo.  App. 
607,  the  covenant  was  by  the  nonbullder,  "or 
any  other  party  to  whom  he  may  sell  ssld  prem- 
ises," that  he  should  have  the  right  to  "use  and 
own  one  balf  of  said  wall  by  paying  tor  said  . 
one  half  at  the  current  value  of  brick  work. 
Ku  mention  of  the  one  to  whom  payment  was  to 
be  made  la  found  In  the  Instrument.  The  court 
Infers  that  the  right  to  collect  was  personsl  to 
the  builder,  and  consequently,  upon  hts  death 
prior  to  use  of  tbe  wall,  passed  to  his  personal 
representatives,  and  did  not  follow  the  land  lnt» 
the  hands  at  the  heir, 

niille  the  court.  In  Hart  v.  Lyon,  90  N.  T. 
663  (opinion  by  Miller,  J.,  filed  In  court  of  ap- 
peals records),  regards  the  case  as  settled  bj 
the  decisions  of  Cole  v.  Hughes  and  Scott  v.  Mc- 
Millan (sspro,  II.  a.  1,  b),  yet  It  points  oot  that 
tbe  provision  tor  payment.  In  tbe  ■crnniiiriit. 
reads  to  the  builder  and  to  "her  legal  repra- 
eentatlves,"  and  not  to  her  belrs  and  assigns, 
"thus  showing  a  manifest  purpose  to  create  a 
personal  liability,  and  not  to  enter  Into  a  cov- 
enant running  with  tbe  land."  "This  provi- 
sion," It  Is  pointed  out,  "formed  only  a  part  of 
the  agreement,  and  Is  followed  by  the  snbsequent 
provision  In  regard  to  the  right  to  rcbitild  and 
repair  tbe  party  wall.  The  right  to  bnlld  the 
party  wall  was  in  Mary  ISvans  alone,  tbe  right 
to  receive  payment  .  .  .  was  In  ber  and 
her  i^l  reprsBuitatlves.  The  rla^t  to  rebuild 
and  repair  was  In  both  of  tbe  parties  and  their 
heirs  and  assigns,  add.  In  r^ard  to  tbe  latter. 
It  was  declared  that  'the  partlw  do  mntwHy 
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•graei  to  pi^  lor  the  use  of  A  party  wall 
does  not  ran  witii  the  land,  nor  bind  a  sub- 
sequent grantee  thereof.  The  question  is  the 
reverse  of  the  one  here  presrated.  But  if  the 
iiaiaUty  of  the  second  bnilder  is  perstmal, 
and  not  binding  on  bis  granteee  in  tiie  ah- 
senee  of  an  express  agreement)  we  are  un- 
able to  see  why  the  right  of  12w  first  builder 
should  not  also  be  personal,  or  wl^  it  should 
pass  to  the  granteee  of  his  land  without  a 
correepmuling  stipulation.  On  the  whole  we 
do  not  think  that  the  authority  of  the  Mas- 
sadiuaetts  court  can  be  elaimed  for  the  doe- 
trine  ohampioned  by  plaintiffs  In  error  un- 
der the  facts  of  this  ease. 

In  Thonuon  v.  Curtit,  28  Iowa,  229,  it  was 
decided  that  a  eovaumt  like  tiiis  is  one  which 
runs  with  the  land.   But  this  dedsion  is 


coTefiaot  and  agree  for  a&d  with  ttaemaelvea  and 
their  respective  heirs  and  asslgDB.'  It  la  evi- 
dent that  it  was  the  plain  Import  oi  the  Instra- 
menC  that  the  portion  which  bound  the  heirs 
and  asslgne  should  be  ccmaldered  as  perpatnal, 
and  as  a  vOTenant  running  with  the  land,  while 
the  other,  being  personal,  could  not  be  so  re- 
garded." 

An  oral  agreement  between  adjolniog  owaers, 
not  meutlonlng  assigns,  bj  which  the  nonbullder 
assoited  to  the  nse  of  his  land,  and  agreed  to 
pay  for  one  half  of  as  much  of  the  wail  as  be 
himseif  Bhottid  use  when  he  should  bultd,  is  nat- 
urally held  purely  personal  to  both  parties,  In 
RawBon  t.  Bell,  46  Ge.  19,  though  taken  out  of 
the  statute  ol  frauds  by  the  erection  of  the 
wall. 

The  ctnclnding  eorenant  of  the  agreement 
considered  In  Kabn  t.  Mount,  46  App.  Dir.  84. 
61  N.  Y,  Supp.  358,  reads,  according  to  the  copy 
contained  In  the  record  on  appeal :  "It  Is  fur- 
ther mutually  agreed  between  the  several  parties 
that  tble  agreement  sball  apply  to  and  bind  the 
heirs,  ezeentors,  administrators,  and  assigns  of 
the  respectiTe  psrtles,  and  that  It  sball  eoDtlnae 
and  remain  In  force  so  long  as  tbs  said  parties 
or  their  legal  representatives  maj  oontlnus  to 
have  title  to  the  same." 

This  corensnt  was  eoDstnted,  In  disregard  of 
the  first  clause,  to  show  so  Intent  to  bind  only 
ao  long  as  the  legal  representatives  of  the  par- 
tSes  have  title.  Being  clearly  personal  as  so 
coustrned,  and  grantees  not  being  within  the 
scope  of  the  term  "legal  representatives"  in  the 
court's  opintui,  they  were  deemed  not  boaod. 

In  Weeks  t.  UcMillaa,  IS  Daly,  18S,  the  cove- 
nant was :  "The  psrty  of  tbs  second  part  ( Wood- 
roff),  for  himself,  his  heirs,  and  assigns,  agrees 
with  Prost,  his  heirs  and  assigns,  that  when  he 
.  .  .  shall  use  the  wall  as  a  paxty  wall,  or 
any  part  of  It  In  any  manner,  he  .  .  .  will 
pay  to  Frost,  his  heirs  and  assigns,"  etc.  "There 
Is  no  clause  In  the  agreement,"  says  the  court, 
"that  binds,  or  purports  to  bind,  the  grantees  of 
Woodruff  to  pay  for  the  wall  If  they  should  use 
It."  And,  the  action  being  brought  to  charge 
such  grantee.  It  was  held  not  maintainable. 

In  Nalle  T.  I'aggl  (Tex.)  i  L.  B.  A.  88,  ft 
8.  W.  20S,  a  verbal  promise  by  the  nonbnllder 
to  "do  rl^t  about  It"  in  the  way  of  compensat- 
ing the  builder.  Is,  as  a  matter  of  course,  deemed 
personal  to  the  promisor.  It  could  not  be  en- 
forced against  a  purchaser  who  used  the  wall, 
even  though  he  had  notice. 
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based  entirely  on  a  statute  borrowed  from 
the  liOuisiana  Code,  which  embodied  the  doo- 
trine  of  the  dvil  law  providing  that  a  lot 
owner  might  oonstniet  a  party  wall  on  his 
neighbor's  lot,  but  could  not  compel  the  lat- 
ter to  contribute  to  tiie  expense  tiiereof.  Tlie 
court  professes  to  follow  oertain  Louisiana 
dedsiouB,  which  were  eridoitly  not  exam- 
ined, and  are  not  in  point;  and  also  the  New 
Vork  doctrine,  which,  as  we  have  seen,  has 
been  repudiated  in  that  jurisdiction. 

In  JPlatt  V.  Bgpleston,  20  Ohio  St.  414, 
also  cited  1^  plaintiffs  in  error,  the  court 
likewise  follows  the  overruled  New  York 
cases,  but  seeks  to  distingniah  .Blooh  v.  Isk- 
am,  28  Ind.  37,  92  Am.  Dea  287,  because  the 
prtmdse  of  compensation  there  was  not  made 
to  the  ''assigns**  of  the  first  builder.   An  ex- 

Tbls  concloaloo  la  followed  lo  a  later  ease 
against  the  promisor  himself,  where  the  latter 
Is  held  liable  for  the  use  by  his  grantee.  Nalle 
V.  Paggl,  81  Tex.  201,  18  U  B.  A.  60,  16  8.  W. 
ft82. 

Other  features. 

In  Cartiss  White,  Clarke,  Ch.  889,  the 
noubuilder  covenanted  to  pay  the  builder  "as 
soon  as  ho  (the  n<mbullder)  should  build  upon 
his  lot,  or  lease,  or  sell  the  same."  In  an  at- 
teiupt  to  enforce -this  as  a  mortgage  upon  the 
strip  covered  by  wail,  In  the  bands  of  the  non- 
builder's  grantee  who  used  the  wall,  It  was  held 
that  the  nonbullder  clearly  contemplsted  only 
a  personal  liability  on  his  part,  maturing  upon 
any  of  the  three  contingencies,  first,  use  ol  the 
wall,  second,  lease  of  his  lot,  or,  third,  sale 
thereof.  Sale  having  been  made  before  use,  the 
obligation  then  matured,  and  became  enforce- 
able sgalnst  him  psrsooalty,  or.  In  the  event  of 
his  destb,  then  against  bis  personal  estate.  It 
was  not  enforceable  against  the  land  In  the 
hands  of  his  grantee. 

In  o  N.  y.  Legal  Obs.  19,  is  noted  briefly  the 
ease  of  Pents  v.  Brown.  The  agreement  before 
the  court  Is  not  set  out,  and  the  decision  Is  sum- 
marised :  "Where  a  party  wall  was  built,  and 
tbe  defendsnts  agreed  that  they  would  pay  for 
It  when  they  used  It,  a  suhseguent  purchaser  of 
the  adJolDlng  lot  caonot  maintain  an  action  In 
his  own  name  to  recover  tbe  value  of  such  party 
wall  on  the  promise  mads  to  his  grantor." 

Tbers  Is  a  suggestion  here  that  sn  action 
might  be  maintained  in  tbe  name  of  the  builder 
to  tbe  use  uf  his  grantee.  The  case  Is  of  little 
value,  however,  since  the  facta  are  unknown. 

It  is  clear  from  these  cases  that,  while  some 
of  tbe  courts  are  much  more  ready  t^an  others 
to  And  an  Intention  to  bind  and  beneflt  assies; 
yet  there  Is  a  practical  unanimity  in  holdlns 
the  mention  of  assigns  Indicative  of  such  pur- 
pose. Tbe  purpose  may  be  manifested  other- 
wise, snd  hss  even  been  gathered  from  tbe  na- 
ture of  the  agreement.  Bat,  when  not  man^ 
feet  otherwise,  tbs  failure  to  name  assigns  seems 
generally  to  be  taken  to  render  tbe  contract  per- 
sonal to  the  parties. 

3.  Priritjf  of  utate. 

a.  DeftntUon. 

The  term  "privity  of  estate"  la  used  |n  two 
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atulnation  of  the  contract  in  the  case  at  bar 
will  show  that  it  resenibles  the  Indiana  case, 
and  not  the  Ohio  decision  last  cited,  for  the 
promise  here  is  merely  to  "pay  the  party  of 
the  first  part."  It  is  true  that  the  agree- 
ment is  made  "binding  upon  the  belrs,  ax- 
signs,"  etc.,  and  tliere  is  no  express  provision 
that  the  sum  due  shall  be  payable  to  the 
assigns.  In  Adams  r.  Ifohle,  120  Mich.  645, 
79  N.  W.  810,  the  court  reviews  a  portion  of 
the  authorities,  and  concedes  that  they  are 
"difflenlt  CO  harmonize,"  but  says  that  they 
may  be  divided  into  two  classes,  the  second 
class  holding  that  the  covenants  run  with 
the  land,  and  pass  to  the  purchaser  or  as- 
signee, when  the  contract  evinces  such  inten- 
tion, and  where  the  language  used  is  between 
the  parties  and  their  asaigns.   As  the  sum 

senaes,  the  dlstlactlon  1>etwe«n  wblcb  otaould  be 
kept  clear);  In  mind.  In  botb  Benae*  It  is  es- 
sential to  a  recovery  against  or  bj  an  assignee. 

The  Ont  and  original  meaning  (Sims,  Cove- 
nants, p.  176)  la  applied  to  tbe  grant  between 
tbe  covenanting  parties  of  aome  Interest  In  the 
land  with  which  the  covena&ta  run.  "It  Indi- 
cated tbe  granting  of  land,  being  an  assimila- 
tion to  tenure;  for  before  the  statute  of  ftiKi 
tmptorea  there  wan  a  prlvlt;  of  estate  between 
every  grantor  and  grantee."  In  tbla  sense  the 
term  has  nothing  to  do  with  aabaequent  Hold- 
ers of  the  property ;  It  is  coiicerned  only  with 
the  establishment  of  a  proper  rdatlon  between 
tbe  covenanting  parties,  so  tbat  the  covenant 
may  run. 

The  second  meaning  Is  applied  to  the  anccea- 
sloo  of  a  subsequent  purchaaer  to  tbe  eatate  of 
the  covenanting  party.  It  baa  nothing  to  do 
with  tbe  relation  between  the  parties  to  tbe 
covenant.  Privity  of  eatate  between  tbem.  In 
the  first  soise.  Is  taken  for  granted. 

ft,  Setieeen  oovenantinff  parUeB. 

(1)  Ifeoestiti/. 

Tbe  necessity  for  privity  of  estate  between 
the  covenanting  parties  Is  well  established. 

"A  covenant  running  with  the  land,"  saya 
Daniels,  J.,  In  Dedell  v.  Kennedy,  38  Hun,  510, 
"In  Incidental  to  the  land  Itself,  which  may  be 
made  the  principal  subject  of  the  conveyance. 
And  where  no  land  or  Interest  In  It  Is  conveyed 
by  menns  of  tbe  Instrument,  the  covenant  for 
payments,  contained  In  It,  will  be  personal,  and 
not  obligatory  apon  the  parties  deriving  title 
tbronfih  either  of  tbe  parties  to  tbe  covenant" 

In  Shsrp  v.  Cheatham,  88  Mo.  498,  57  Am. 
Rep.  438,  Wasbbum's  statement  Is  approved. 
"With  a  very  few  exceptions,"  says  that  antbor 
In  Beal  Property,  4tb  ed.  vol.  2.  p.  28S,  "tbe 
uniform  current  of  authorities  from  tbe  time  of 
'Webb  v.  Hnssell,  3  T.  R.  393,  to  the  present  day, 
requires  a  privity  of  estate  to  give  one  man  a 
right  to  sue  another  npon  a  covenant  where 
there  Is  no  privity  of  contract  between  them; 
■consequently  that,  where  one  who  makes  a  cove- 
nant with  another  in  respect  to  land  neither 
parts  with  nor  receives  any  title  or  Interest  In 
the  land,  at  tbe  same  time  with  and  aa  a  part 
of  making  tbe  covenant,  it  Is  at  best  a  mere  per- 
sonal one,  whicb  neither  binds  bia  assignee,  nor 
Inures  to  the  benefit  ot  tbe  assignee  of  the  cove- 
«6      R.  A. 


due  under  tlie  party-wall  agreement  was 
there  made  expressly  payable  to  the  first 
builder  "or  assigns,"  the  court  held  that  the 
case  belonged  to  this  second  elass. 

Some  Minnesota  cases  are  relied  on  by 
plaintiffs  in  error.  In  Pillabury  v.  Jforrte, 
54  Minn.  493,  36  N.  W.  170,  a  contract  sub- 
stantially identical  with  this  was  construed 
and  commented  on  an  follows:  "It  was 
agreed  that  Steele  or  his  assigns  should  pay 
to  Small  the  value  of  one  half  of  the  wmll 
whenever  he  (Steele)  or  his  assigns  should 
use  the  some.  This  covenant  was  personal 
to  Small,  as  much  so  as  if  Steele  had  made 
the  covenant  with  the  contractor  who  built 
the  wall  to  pay  for  his  half  at  some  future 
time.  The  right  of  action  remained  In 
Small,  notwiUistonding  the  transfer  of  ttaa 

nantee,  so  as  to  enable  the  latter  to  mamtalo  an 
action  In  his  own  name  for  a  breach  thereof." 

Uullng  V.  Chester,  19  Mo.  App.  807,  la  to  the 
same  effect 

"There  seems  to  be  no  authority, "  says  Sur- 
rogate Bradford  in  tbe  wetl-consldered  case 
Weymsn  v.  Rlngold,  1  Bradf.  42,  "for  boldiog 
that  the  burden  of  a  covenant  runs  with  the 
land  against  the  assignee,  exc^t  where  the 
covenantor  grants  some  estate  In  the  same  land, 
to  wblcb  tbe  covenant  may  be  incident"  citing 
many  authorities,  "For  the  purpose  of  estab- 
lishing a  running  covenant,  there  must  always 
be  a  privity,  and  the  land  or  estate,  is  the  me- 
dium whfcb  creates  tbe  privity.*  Where  the 
covenant,  therefore,  accompanies  the  grant, 
where  some  estate  or  Interest  Is  granted,  and 
yet  some  estate  or  Interest  In  the  sane  thing  Is 
reserved  to  the  grantor,  ao  tbat  both  parties 
have  a  common  medium  of  privity,  tbe  burden  ot 
the  covenant  will  run  witb  tbe  land  to  the  as- 
signee of  the  grantor.  Tbe  principle  npon  which 
covenants  bave  been  held  to  diarge  Ae  land  in 
such  cases  la  that  they  are  'in  the  nature  of  a 
grant,  or,  at  least,  a  declaration  going  along 
with  the  grant,  showing  In  what  manner  the 
thing  i^anted  should  be  taken.'  " 

DiaUnetion  between  hmefit  and  bttrilen  im  re- 
oard  to  weoMsItv. 

A  distinction  between  tbe  benefit  and  tbe  bur- 
den Is  made  In  Cole  v.  Haghes,  M  N.  Y.  444, 
18  Am.  Rep.  611,  In  regard  to  tbs  necessity  for 
privity  for  tbe  running  of  tbe  covenant.  "There 
la  a  wide  difference  between  the  transfer  of  tbe 
burden  of  a  covenant  running  with  tbe  land  and 
of  tbe  benefit  of  the  covenant,  or,  In  other  words, 
uf  the  liability  to  fulfil  tbe  covenant,  and  of  the 
right  to  exact  Its  fulfilment.  Tbe  benefit  will 
pass  with  the  land  to  which  It  Is  Incident,  bat 
tbe  borden  or  llsbUlty  will  be  eonflned  to  tbe 
original  covenantor  nnleaa  tbe  relation  of  priv- 
ity of  estate  or  tenure  exists,  or  Is  created  be- 
tween the  covenantor  and  covenantee  at  the 
time  when  the  covenant  Is  made." 

If  the  conrt  means  by  tbis  that  tbe  ben^t  of 
a  covenant  between  adjoining  owners  will  ran 
where  no  Interest  passes  between  tbe  covenant- 
ing parties,  it  stands  alone.  No  otber  case  ap- 
plying this  distinction  or  affirming  its  prindpie 
has  been  found.  All  the  authorities  sre  to  the 
cMitrsry.  It  Is  universally  held  that  sneb  a 
covenant  Is  purely  personal,  -It-Is  practical^ 
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leasehold  interest,  and  passed  by  assign- 
ment to  the  plaintiff."  In  Kimm  v.  Grif- 
fin, 67  Minn.  25,  64  Am.  St.  Rep.  386,  69  N. 
W.  634,  the  court  announces  a  different  doc- 
trine, and  seeks  to  distinguish  the  case  last 
cited  on  the  ground  that  the  first  builder, 
when  he  leased  his  interest,  reserved  his 
rights  in  the  party-wall  agreement.  It  will 
be  seen,  however,  that  the  opinion  in  that 
caes  dooH  not  rest  upon  the  fact  of  such  res- 
en'ation,  but  upon  the  ground  that  the  "cov- 
enant was  personal"  to  the  first  builder.  In 
National  L.  Ins.  Co.  v.  Lee,  75  Minn.  157. 
77  N.  W.  794,  the  agreement  is  express,  as  in 
the  Ohio  and  Michigan  cases  above  cited,  to 
pay  the  first  builder,  "hia  heirs  or  assignB." 
Moreover,  the  only  case  cited  in  the  opinion 
ia  Kimm  v.  Orifjtn,  67  Minn.  25,  64  Am.  St. 

a  covenant  by  a  strauger  to  the  land,  Lawrence 
V.  Whitney,  IIS  N.  Y.  410,  5  L.  R.  A.  417,  22 
N.  B.  174.;  TUCany,  Bcal  Prop.  ||  848,  84fi; 
Sims,  Corenaota,  pp.  175,  197;  and  party-wall 
cases  dted  aupra. 

{2>  Existence  of. 

(a)  Between  landlord  and  tenant. 

That  the  relation  of  landlord  and  tenant  es- 
tabilataea  privity  of  estate  there  la  no  douht.  It 
Is  the  equivalent  of  feudal  tenure,  which  la 
the  relation  which  must  be  apiHroacbed,  In  some 
degree  at  any  rate  In  order  that  a  covenant  may 
run. 

The  subject  Is  not  Important,  however,  as 

party-wall  agreements  are  of  Infrequent  occur- 
rence between  landlord  and  tenant  But  two 
cases  appear,  and  In  neither  la  the  subject  of 
privity  dlscuBsed. 

Plllabnry  t.  Morris.  S4  Minn.  402,  66  N.  W. 
170,  goea  off  upon  another  theory.  See  infra, 
II.  f,  1.  And  In  Mackln  v.  Haven,  187  111.  480, 
58  N.  B.  448.  privity  Is  found  In  the  mutual 
easements  of  snpporL 

lb)  Between  grantor  and  grantee. 

8o,  a  conveyaQce  of  part  of  a  parcel  of  land, 
wltb  a  stipulation  or  covenant  In  the  deed  In 
regard  to  the  erection  of  and  payment  for  a 
party  wall  to  be  erected  between  the  properties. 
Is  accepted  aa  creating  the  requisite  privity. 

It  Is  so  stated  In  Savage  v.  Mason,  8  Cosh. 
600.  It  Is  recognized  without  dlscussloD  In 
Richardson  v.  Tobey,  121  Mass.  467,  28  Am. 
Rep.  283,  and  Matthews  v.  Dlxey,  149  Mass. 
5t»3,  5  L.  R.  A.  102,  22  N.  E.  61. 

"Where  the  covenant,  therefore,  accompanies 
the  grant,"  says  tbe  court  In  Weyman  v.  Ring- 
old,  1  Bradf.  40,  "where  some  estate  or  Inter- 
est  la  granted,  and  yet  some  estate  or  Interest 
In  the  same  thing  la  reaerved  to  tbe  grantor  so 
that  both  parties  have  a  common  medium  of 
privity,  tbe  burden  of  .the  covenant  will  run 
with  tbe  land  to  the  aasipiee  of  tbe  grantor. 
Tbe  principle  upon  which  covenants  have  been 
held  to  charge  the  land  in  such  cases  la  tbat 
tbej  are  'in  the  nature  of  a  grant,  or,  at  least, 
a  declaration  golng  along  with  the  grant,  ahow- 
Ing  In  what  manner  the  thing  granted  should  be 
taken.'  "  Wblle  the  court  is  there  speaking 
merely  of  a  grant  of  a  use  of  a  strip  of  land, 
the  language  Is  aiipllcable  to  a  eonveranee  of  an 
e6L.  R.  A. 


Rep.  385,  09  N.  W.  634,  which  refers  only 
to  the  Ohio  and  some  of  the  Massachusetts 
cases,  and  ignores  tbe  other  authorities 
above  reviewed.  We  cannot  accept  the  state- 
ment there  made  "that  it  in  settled  by  the 
great  weight  of  authority  that  the  covenants 
of  party-wall  contracts,  like  the  one  under 
consideration,  do  run  with  the  land,  and 
that  all  tlieir  benefits  and  burdens — the  lia- 
bility to  perform  and  the  right  to  take  ad- 
vantage of  them — both  pass  to  the  heir  or 
assignee  of  the  land  to  which  the  covenant  is 
attached."  On  the  oontrai-y,  as  we  have 
seen,  a  considerable  majority  of  ihe  courts 
which  have  passed  upon  this  question,  as 
well,  in  our  view,  as  a  preponderanoe  of  tiie 
well-oonaidered  eases,  adhere  to  the  oon- 
trai7  doctrine.   We  think,  therefore,  that 

entire  lot  a  atrip  of  which  Is  subjected  to  a  par- 
ty-wall agreement. 

Tbat  privity  of  estate  between  grantor  and 
grantee  is  goierallj  recognised,  see  Tiffany,  Beal 
Prop.  I  346. 

<c)  Between  tuljointnff  ownera. 

aa.  Baeentent  te^ereattelly  crvated. 

Between  adjoining  tndepoident  owners  where 
there  Is  no  express  transfer  of  an  interest  in 
the  adjoining  properties  at  tbe  time  of  the  cove- 
nant. It  must  be  inferred.  To  this  end,  tbe 
permiRsIon  to  build  and  maintain  tbe  wall  half 
over  the  line  is  resorted  to  aa  supporting  the 
Inferential  grant  of  an  easement  of  support 

This  Is  tbe  attitude  of  the  court  In  Boehe  t. 
Uilman,  104  III.  11,  where  It  Is  stated  tbat  each 
of  the  parties  obtains  an  easement  of  support 
appurtenant  to  his  estate  and  passing  to  his  as- 
signee by  any  mode  of  conveyance  which  would 
pass  tbe  land  Itself. 

So,  In  King  v.  Wight,  165  Mass.  444.  29  N.  B. 
844,  the  agreement  Is  said  to  create  "an  ease- 
ment of  use  and  support  in  favor  of  each  lot 
owner,  and  her  successors  in  title.  In  the  half 
of  tbe  wall  which  stood  on  the  other  lot,  and  In 
the  land  under  the  same." 

A  mutual  easement  of  support  following  each 
estate  into  the  bands  of  subsequent  purchasers 
1B  admitted  in  Plllsbary  v.  Morria,  54  Minn. 
402,  56  N.  W.  170.  The  aame  Is  held  In  Kimm 
v.  Orlffln,  07  Minn.  25,  64  Am.  St  Rep.  385, 
69  N.  W.  634. 

In  Condultt  V.  Boss,  102  Ind.  166,  26  N.  B. 
198.  the  builder  under  tbe  covenant  Is  deemed 
to  acquire  tbe  right  to  enter  the  lot  and  erect 
and  permanently  maintain  thereon  half  of  a 
party  wall.  "This  agreement  created  what  has 
been  aptly  termed  mntual  or  cross  easements 
In  favor  of  each  In  the  lot  of  the  other,  and 
was  an  arrangement  mutually  beneficial  to  both 
properties." 

An  easement  in  the  nonbnllder'a  lot  in  ta,nt 
of  tbe  builder  is  held  created  by  the  agreement 
in  Hullng  V.  Cheater,  19  Mo.  App.  607.  Under 
this  agreement  the  nonbnilder  was  to  have  tbe 
right  to  "use  and  own"  half  the  wall  by  paying 
for  tbe  half  upw  his  side  of  the  line.  A  mntual 
easement  could  hardly  have  been  found  In  tbis 
case  in  view  of  tbe  fact  that  the  noobuilder  did 
not  have  title  to  tbe  half  in  favor  sf  wblcb  tbe 
easement  In  tbe  builder's  lot  would  have  ex- 
isted. I 
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tfae  more  accurate  statement  of  the  law  is 
still  tiie  oue  announced  by  the  learned  editor 
of  the  American  Decisions  (Mr.  Freeman), 
in  volume  92  of  that  series,  p.  301,  as  fol- 
lows: "The  majority  of  the  authorities 
maintain  that  these  covenants  are  not  of  the 
nature  of  covenants  running  with  the  land, 
and  that  the  grantees  of  the  original  parties 
cannot^  bj  reason  of  their  holding  Ute  ad- 
joining lots,  take  advantage  of  the  benefit, 
or  be  subjected  to  the  burden,  of  the  oov- 
enant  to  pay  for  one  half  of  a  party  wall, 
bnt  that  the  ri^t  of  recovery  is  personal  to 
the  builder,  and  the  (^ligation  to  pay,  except 
in  certain  eases,  rests  upon  the  oovenantor 
only;  and  an  agreement  of  the  parties  that 
the  covenant  ^lall  be  binding  upon  their 
heirs  or  assigns,  etc.,  or  even  that  it  shall 
run  with  the  land,  is  ineffectual." 

We  have  not  thought  it  necessaiy  to  fol- 
low counsel  in  their  discussion  of  the  wis- 

In  Weyman  t.  ]tinKt)]d,  1  Bradf.  40,  there  was 
ID  ezpresB  grant  "bj  tbe  nonbullder  of  "the  use 
or'  a  strip  ot  bla  land  for  the  aapport  of  tbe 
wall  erected  hy  the  bailder.  This  Is  said  Xij  the 
court  to  create  an  Interest  In  the  nonbuilder's 
land,  which  was  anDezed  to  tbe  builder's  lot; 
"BBd  as  common  of  pastures,  estovers,  or  tur- 
bary, or  a  right  of  way,  appurtenant  to  lands. 
It  Is  an  lucorporeal  hereditament  bel<nrtaig  to 
and  passing  with  tfae  land  to  which  It  Is  an- 
nexed." 

The  same  holding  Is  found  In  Keteltae  v. 
Penfold,  4  &.  D.  Smith,  122,  where  a  ruinous 
party  wall  was  taken  down  by  one  owner  and 
rebuilt  on  the  line  under  agreement  with  tbe 
other  to  pay  half  cost 

In  RIoeb  V.  Isham,  28  Ind.  87,  92  Am.  Dec. 
287,  although  tbe  agreement  Is  deemed  per- 
sonal, an  easement  In  tbe  nonbuilder's  lot  la 
found,  which  the  builder  transfers  by  a  convey- 
ance of  his  property. 

On  the  contrary.  In  Cole  v.  Hughes,  S4  N.  Y. 
444,  18  Am.  Rep.  611,  the  creation  of  any  Inter- 
est In  tbe  nonbuilder's  lot  by  an  agreement  un- 
der seal  binding  heirs  and  assigns  Is  denied.  "He 
simply  assented  that  T>ean  might  build  half  of 
tbe  wall  upon  his  land,  and  then  he  agreed,  in 
a  certain  contingency  which  might  or  might  not 
happen,  that  ho  would  compensate.  .  .  . 
They  continued  to  own  the  land,  as  before.  In 
severalty,  and,  except  for  the  agreement,  Yoor- 
bees  could  have  used  the  party  wall  at  any  time 
without  making  compensation." 

This  decision  la  followed  In  Sharp  v.  Cheat- 
ham, 88  Uo.  4&8.  67  Am.  Rep.  488,  and  Kenny 
V.  Mackenzie.  12  Ont.  App.  Rep.  846. 

If  the  court  means  that  an  easement  Is  not 
created.  It  is  In  conflict,  not  only  with  tbe 
clear  weight  of  authority  In  other  jurisdictions, 
but  with  Weyman  v.  RIneold,  1  Bradf.  40,  and 
Keteltas  v.  Penfold,  4  B.  D.  Smith,  122,  In  New 
York  Itself. 

Under  parol  agreement. 

At  law  a  parol  agreement  operates  at  most 
as  a  license,  and  cannot,  therefore,  amount  to 
the  grant  of  an  easement. 

Accordingly,  we  And  tbe  court  In  Joy  v.  Boa- 
ton  Penny  Bar.  Bank,  115  -Mass.  80,  holding 
that,  under  a  written,  but  unsealed,  agreement 
66L.R.  A. 


dom  or  policy  of  the  rule,  or  to  enter  into 
the  numerous  collateral  questions  as  to  what 
covenants  will  and  what  Mkes  will  not  run 
with  the  land.  We  have  treated  the  spedAo 
point  here  in  controversy  as  one  to  be  set- 
tied  }fy  authorlly,  and  we  are  satisfied  thai 
by  ttie  great  weight  of  precedent  sudb  a  oon- 
tract  as  this  is  personal.  We  therefore  re»- 
ommend  tliat  the  judgmmt  be  affirmed. 

HnstlBSB  and  Xlrkpatrlek,  CC.,  ocm- 
our. 

Par  Onrinmi 

The  oonoloaions  reached  by  the  Commis- 
sioners are  approved,  and,  it  appearing  that 
the  adoption  of  the  recommendations  niad» 
will  result  in  a  right  decision  of  the  cause, 
it  is  ordeml  that  the  judgmewt  of  the  Dis- 
trict Court  t»  afflrmed. 


between  grantor  and  grantee,  entered  Into  after 
tbe  grantee  bad  taken  bond  for  title,  but  before 
the  deed  had  been  executed,  by  which  the  gran- 
tee obtained  permission  to  buUd  half  the  wall 
on  tbe  grantor's  adjoining  lot,  such  grantee  ob- 
tained thereby  no  Interest  In  either  tbe  strip 
of  the  grantor's  land  on  which  tbe  wall  waa 
erected  or  In  tbe  wall,  as  realty,  so  far  as  It 
projected  beyond  his  own  lot. 

In  equity,  on  the  other  hand,  the  erection  of 
the  wall  under  such  a  parol  agreement  takes  It 
out  of  the  statute  of  frauds,  and  makes  It  Ir- 
revocable. Dwigbt,  dissenting  opinion.  In  Brown 
V.  McKee,  2  N.  T.  City  Ct.  Rep.  320. 

In  Hall  V.  Oeyer,  14  Ohio  C.  0.  229,  an  ease- 
ment Is  said  to  be  created  by  tbe  erection  of  tbe 
wall  under  a  parol  agreement  It  Is  not  clear 
whether  the  case  Is  In  equity  or  at  law.  Equi- 
table principles  seem  to  be  applied. 

The  same  may  be  said  of  Rawson  v.  Bell,  4S 
Ga.  19,  where,  while  It  Is  recognized  that  the 
parol  agreement  can  operate  only  as  a  license, 
yet  an  easement  Is  acquired  hj  tbe  erection  ot 
the  wall  and  payment  therefor.  Payment  Is  re- 
garded as  a  condltiiHi  precedent,  however. 

Effect  of  ttipulation  that  no  part  of  fee  to  pau. 

Of  course  no  easement  or  Interest  In  the 
nonbullder*s  property  can  be  Inferred  In  the  face 
of  an  ezprew  stipulation  of  the  agreement  that 
nn  part  irf  the  fee  should  be  tak»  to  pass  tbere- 
unOer.  Iienlela,  J.  (dtsaentlng),  tn  Bedell  t. 
Kennedy,  88  Run,  DIO. 

bb.  Suffleiency  of  eaeement  to  create  privitjr. 

That  an  easement  creates  tbe  requisite  privity 
is  established. 

The  court.  In  Roche  v.  Ullman,  104  III.  11, 
after  recognising  the  creation  of  "cross  ease- 
ments In  the  respective  owners  of  tbe  adjacent 
lots,"  states  that  "tbe  new  relation,  thua  cre- 
ated br>lng  of  an  Intimate  character  Involving 
reciprocal  duties  with  respect  to  each  other's 
estates,  may  be  regarded  as  an  eqolvalent  tcr 
the  absence  of  tenure,  ao  as  to  give  effect  to  all 
covenants." 

"That  covenants  will  run  with  an  Incorporeal 
hereditament,"  says  the  court  In  Weyman  v. 
RIngold,  1  Bradf.  40,  "was  decided  In  Bally  v. 
Wells.  3  Wlls.  26 ;"  and  tbe ,  principle  mm 
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■deemed  veil  Mtabllsbed.  The  laterwt  in  the 
nonbullder'e  land,  created  by  ezprMB  crant  of 
tlie  UK  of  a  strip  of  bis  land  for  tbe  support  of 
bait  the  wall,  creates  snch  an  Incorporeal  bere- 
'dltament  ur  easemeot,  establlahlng  tbe  privity 
with  which  the  coTenaote  In  tbe  agreement  will 
rnn. 

To  the  same  effect,  that  a  covenant  will  run 
wltb  an  Incorporeal  hereditament,  see  Keteltaa 
T.  Penfold.  4  B.  D.  Smltli,  122,  and  Condnltt  t. 
Bobs,  102  lod.  168,  26  N.  E.  19S. 

Tbe  easement  arising  upon  erection  of  the 
wall  by  tbe  builder  under  a  parol  agreement  is 
field  by  Commissioner  Dwlght  In  Brown  t.  M<- 
Eee,  2  N.  T.  Oty  Ct  Eep.  320.  to  create  prlTlty. 
*Tbii  builder  of  the  wall,"  he  says,  "gained  an 
«a8ement  on  the  land  of  his  neighbor ;  the  lat- 
ter, on  electing  to  pay  for  the  use  of  the  wall, 
bad  an  easement  on  the  land  of  the  builder. 
These  were  permanrat  Interests,  and  of  such 
a.  natare  tbat  tbe  bene&t  and  burden  of  cove- 
nants might  mn  with  them." 

"Where  one  party  coveuants  with  another  In 
respect  of  land,"  says  the  court  In  King  t. 
Wight.  165  Mass.  444,  29  N.  B.  644,  "and  at 
the  same  time  with  and  as  a  part  of  making 
tbe  covenant  neither  parts  with  or  receives  any 
title  or  Interest  in  the  land,  nor  creates  an  eaae- 
ment  or  a  rtgbt  In  tbe  nature  of  an  eaaemoit 
for  the  benefit  of  the  land,  snch  a  covenant  Is 
at  best  but  a  mere  personal  contract."  But,  by 
reason  of  tbe  Inferential  creation  of  the  ease- 
ments under  the  agrewient  before  tbe  court, 
"each  lot  .  .  .  became  entitled,  therefore, 
to  the  beneQts,  and  subject  to  the  burdens,  aris- 
ing from  the  covenants  contained  in  the  agree- 
ment and  relating  to  the  ereetlim  and  mainte- 
nance of  the  wall.  They  Inhered  in  and  be- 
longed to  It." 

Privity,  la  also  found  throng  the  easement 
la  Klmm  v.  Oritfin,  QT  Minn.  2B,  64  Am.  St.  Rep. 
S85,  W  N.  W.  634.  It  la  aaaumed  In  Haling  v. 
Chester,  18  Mo.  Ai>p.  607- 

ce.  £<ew  as  prMtp  of  estate. 

A  sporadic  and  misleading  use  of  the  term 
-"privity  of  estate"  as  describing  a  charge  or 
Hen  upon  tbe  nonbnllder's  lot  is  made  in  Cole 
V.  Hughes,  54  N.  T.  444,  13  Am.  Rep.  611.  The 
■court  there  says:  "Dean's  [the  builder's]  right 
to  compensation  was  in  no  way  charged  upon  the 
Toorhees  [nonbullder's]  lot.  There  was,  there- 
fore, no  privity  of  estate  between  Voorbees  and 
Dean.   There  waa  simply  privity  of  contract." 

It  Is  of  thla  same  sort  of  "privity"  that  tbe 
court  speaks  In  Dner  v.  Pox,  29  HIsc.  81.  60  N. 
TC.  Supp.  580,  where  the  language  Is  clearly  sus- 
ceptible of  no  other  construction  than  tbat  It 
regards  "privity  of  estate"  created  by  tbe  ex- 
press ImposltlMi  of  a  lien  on  the  nonbullder's 
lot.  Says  the  court :  "In  the  absence  of  ex- 
pressive language,  charging  a  Hen  upon  the 
'land,  (miy  those  obligations  in  regard  to  a  party 
well  which  flow  from  tbe  user  of  the  structure 
can  be  deemed  in  the  nature  of  covenants  run- 
ning with  the  land,  as  creating  a  privity  of  es- 
tate in  contrast  with  a  privity  of  personal  con- 
tract. Thus,  the  obllgatlMi  to  maintain  the  wall, 
keep  It  In  repair,  and  suffer  its  use  In  the  sup- 
port of  present  and  future  buildings  may  well  be 
deemed  at>purtenant  to  the  respective  estates 
and  essential  beneficial  rights  in  privity  and 
eoextensive  servitudes,  while  the  personal  obll- 
gatira  to  pay  a  part  of  tbe  original  cost  of  tbe 
party  wall  may  rest  only  In  privity  of  contract, 
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and  remain  purely  a  chose  in  action  without  se- 
corHy." 

Cole  V.  Hughes  has,  unfortnnately,  been  cited 
In  support  of  the  proposition  tbat  privity  of  es- 
tate does  not  exist  under  a  party-wall  agree- 
ment. Nalle  V.  Parol  (Tex.)  1  IJ.  R.  A.  88,  9 
S.  W.  205 ;  Sharp  v.  Cheatham,  88  Ho.  498,  ST 
Am.  Uep.  488. 

However  far  the  courts  of  New  York  may  be 
cmmnltted  to  the  statements  of  Cole  v.  Hngbesi, 
it  should  not  be  followed  elsewhere. 

Privity  of  estate,  as  the  term  Is  properly  used 
in  connection  with  tbe  running  of  covenants 
with  fee  estates,  refers,  aa  has  been  said  above, 
to  the  transfer  between  the  covenanting  parties 
of  an  interest  In  the  related  lands,  which  Is 
the  fonndatlm  for  the  subsegaeut  enforcement 
of  an  independent  oMlgation  against  suceee- 
sors  in  interest  to  such  related  properties.  Priv- 
ity of  estate  may  exist  without  any  obligation 
whatsoever. 

A  11m  may  exist  in  favor  oi:  a  stranger  to 
the  lienor's  property,  who  is  owner  of  no  realty 
or  interest  In  realty  whatsoever.  It  Is  merely 
a  security  for  an  obligation.  To  speak  of  this 
as  privity  of  estate  Is  misleading  and  harmful, 
and  can  result  only  In  confusion  of  thought 

For  th«  enforcement  of  tbe  agreement  as  a 
lien,  see  infra,  II.  c,  and  II.  1. 

0.  Between  covenanting  party  and  tubieQueiU 

holder  of  his  property. 

As  privity  of  estate  in  this  meaning  has  to  do 
with  the  running  of  the  covenant,  rather  than 
with  the  determination  of  tbe  conditions  under 
which  It  may  run.  It  Is  treated  later  under  run- 
ning of  benefit  and  burdoa,  II.  a,  6. 

4.  Formal  requtattea. 

a.  BeaL 

The  question  of  the  necessity  for  a  seal  is 
complicated  somewhat  by  the  statutes  In  many 
states  abolishing,  or  otherwise  limiting  the  use 
of,  private  seals.  In  such  states  It  seems  fair 
to  suppose  that  a  mere  written  agreement  may 
be  treated  In  all  respects  as  a  covenant. 

In  Jurisdictions  where  the  use  of  seals  Is 
not  abolished,  however,  they  are  a  requisite  to 
an  agreement  which  Is  to  be  enforced  at  law  as 
a  running  covenant, — flrat,  because  the  prin- 
ciples of  ronulng  covoumts  apply,  historically, 
only  to  agreements  In  writing  under  seal,  and 
second,  because  In  agreements  between  adjoin- 
ing owners  where  no  estate  passes  except  that 
which  la  to  be  Inferred  from  the  agreement,  an 
Instrument  under  seal  Is  necessary  to  create  the 
Inferential  easement  by  which  privity  of  estate 
is  established;  an  easement  lies  only  in  grant 
or  its  equivalent. 

matorically. 

Tiffany  states,  without  quoting  aathorlty  (1 
Real  Prop.  I  342),  that  a  seal  is  necessary,  "It 
being  assumed,  apparently  without  any  Judicial 
determination  of  the  question,  that  a  contract 
not  nnder  seal  could  not  run  with  the  land. 
Dbe  reascm  for  this  no  doubt  lies  in  the  tact 
tbat  formerly  all  written  instruments  were  un- 
der seal :  and  even  at  the  present  day,  owing 
to  the  necessity  which  exists  In  most  Jurisdic- 
tions that  conveyances  of  land  be  under  seal, 
and  to  the  fact  tbat  agreements  in  regard  to  the 
use  or  enjoyskent  of  land  are  rarely  found  ex- 
cept In  such  conveyances,  qoesttoq^s  as  to  the 
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mnnlDg  of  agreemeats  Dot  ander  msI  are  not 
likely  to  arise."  Sims,  Corenaata,  pp.  188  tt 
•eg.,  talcpB  the  same  view.  "The  cnatom  sur- 
TlTed  fbe  necessity,  until  the  <^tom  has  prob- 
ably made  the  seal  again  a  necenlty,  though 
now  without  a  Bound  reason." 

These  remarks  are  borne  out  by  the  decision 
in  Joy  T.  Boston  Penny  8av.  Bank,  115  llass. 
60,  where  a  parol  agreement  between  grantor 
and  grantee,  executed  contemporaneously  witb 
the  coDveyance,  Is  sought  to  be  enforced  between 
assigns  as  a  running  eovenant.  Whatever  rl^ts 
might  exist  In  equity,  the  court  said  none  exist- 
ed at  law  thereon. 

Similarly,  It  Is  held  in  Maine  v.  Cumston.  98 
Mast.  S17,  that  a  stipulation  tor  payment  in  a 
deed  poll  cannot  be  eofMrced  a^ost  a  pnr< 
chaser  from  the  grantee*as  a  running  covenant, 
since  the  grantee  does  not  sign  or  seal  the 
same.  (It  should  bo  noted  here,  bowever,  that 
this  decision  does  not  express  the  trend  of  mod- 
em anthorlty  In  regard  to  stlpnletlons  by  the 
grantee  In  deeds  poll.  Both  Sims,  Covenants, 
p.  188,  and  Tiffany,  Real  Prop.  |  34S,  state  that 
such  stipulations  are  enforceable  as  a  running 
•  covenant  against  a  purchaser  from  tbe  grantee. 
See  also  Brewster,  Conveyancing,  |  225.) 

Tha  grantor  In  auch  a  deed,  bowever,  does 
not  stand  in  the  same  position,  since  it  la  nnder 
his  signature  and  seal.  Against  a  purchaser 
from  him.  a  covenant  for  payment  tn  tbe  deed 
may  be  enforced  aa  a  running  covenanL  Rich- 
ardson T.  Tobej,  121  Mass.  4B7,  28  Am.  Rep. 
288. 

A  parol  agreement  between  grantor  and  gran- 
tee, entered  Into  contemporaneously  with  the 
conveyance,  was  brought  before  tbe  court  In 
UUhoff  V.  Dughes,  S  Ohio  C.  C.  120,  In  an  at- 
tempt to  enforce  It  against  a  subsequent  pur- 
chaser from  tbe  srantor.  While  Judgment  was 
rendered  against  such  grantee,  the  court  pro- 
ceeded upon  "maltable  considerations"  based  on 
uae  by  the  defendant  after  notice  of  tbe  agree- 
ment, and  It  was  expressly  admitted  that  ttfe 
agreement  coutd  not  be  enforced  as  a  running 
covenant  because  not  embraced  la  a  deed  not 
executed  under  seal. 

This  Is  in  accord  with  Piatt  v.  Eggleston,  20 
Ohio  St.  414,  where  It  Is  said  oC  a  parol  agree- 
ment that,  not  being  under  seal.  It  '!was  not, 
therefore,  technically,  a  covenant  ranning  with 
tbe  land." 

In  Hall  v.  Geyer,  14  Ohio  C.  C.  229,  however, 
the  tact  that  the  agreement  was  oral  merely 
does  not  seem  to  adect  Its  running  as  a  cove- 
nant, where  It  has  been  talten  out  of  tbe  8ta^ 
ute  of  frauds  by  tbe  erection  of  the  wall.  "The 
contract,  It  Is  true,"  says  the  court.  "In  tbe 
beginning  rested  only  In  parol ;  but  there  was 
a  good  consideration  passing,  and  It  was  subse- 
quently so  far  executed  as  to  relieve  It  from  the 
Imputations  of  the  statute  of  frauds  and  per- 
juries; so  that,  as  a  matter  of  law,  It  consti- 
tuted a  valid,  enforceable  contract  tor  title  and 
interest  in  real  estate, — a  contract  having  ref- 
erence to  land  and  concerning  title  and  rights 
In  land,  and  ot  such  nature  and  Import  as  read- 
ily Indicates  its  character,  and  fixes  Its  place  In 
the  classlQcatlon  of  contracts,  as  one  of  those 
wblcb.  In  legal  parlance  and  In  consonance  witb 
the  great  weight  of  decisions  on  the  subject,  are 
denominated  'contracU  or  covenanU  running 
with  the  land.' " 

It  should  be  noted,  however,  that  seals  had 
been  abolished  In  this  Jurisdiction  before  this 
decision,  though  not  before  the  agreement  was 
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entered  Into.  These  facts  are  not  mentioned  by 
the  court. 

In  at  least  two  other  cases,  Adams  v.  Noble, 
120  Hlcb.  546,  79  N.  W.  810,  and  National  L. 
Ins.  Co.  V.  Lee,  76  HInn.  167,  77  N.  W.  784,  pa- 
rol agreements  are  enforced — In  the  former,  the 
benefit.  In  the  latter,  the  burden — as  running 
covenants.  No  remark,  however,  to  made  by 
the  court  in  either  case  of  the  fact  that  seals 
are  lacking.  In  Adams  v.  Noble  tlie  Intention 
of  the  parties  Is  the  only  matter  cimsldered  by 
the  court. 

Thus,  while  the  seals  of  the  parties  are  still 
requisite  historically  for  the  application  of  the 
principles  of  running  covenants  to  an  agree- 
ment, there  Is  a  tendency,  In  some  of  the  eonrts 
at  any  rate,  to  disregard  tbe  intormality  ot  Ita 
absence,  and  treat  a  mere  parol  agreement 
which  has  been  taken  out  of  tbe  statute  of 
frauds  in  the  same  manner  aa  a  covenant. 

7*0  artate  prtvitj/  of  ettate  between  adfointnp 
owners. 

Since  an  agreement  cannot  run  where  there 
Is  no  privity  of  estate  between  the  contract- 
ing parties  [aupra,  II.  a,  3,  b,  (1)],  It  Is  nec- 
essary, when  made  between  adjoining  owners, 
that  the  Instrument  be  of  such  character  that 
an  Interest  In  realty  may  be  thereby  created.  In 
most  Jurl8dlctl<ms  an  Instrument  In  writing  un- 
der seal  is  necessary  for  tbto  purpose.  Coase- 
qnentiy  a  party-wall  agreement,  not  nnder  seal, 
whether  In  writing  or  merely  oral,  is  Insafflclent 
to  create  an  easement  of  support.  We  shonld 
thr>refore  expect  to  find  soeh  agrennents  held 
personal  to  the  parties. 

This  conclusion  Is  reached  In  Joy  v.  Boston 
Penny  Sav.  Bank,  110  Mass.  60,  where  It  Is  held 
that  a  simple  contract  can  operate  only  as  a 
license.  Privity  of  estate  la  not  established 
thereby. 

But  In  Adams  v.  Noble,  120  Mich.  645,  79  N. 
W.  810,  and  In  National  L.  Ins.  Co.  v.  I.«e,  75 
Minn.  167.  77  N.  W.  794,  parol  agreements  be- 
tween adjoining  owners  are  enforced  at  law  as 
mnnlng  covenants.  Tbe  question  of  privity  Is 
not  discussed  the  court.  It  may  be  that 
the  agreements  were  under  seal ;  nothing  ap- 
pears In  the  report  of  either  case,  however,  to 
indicate  this.  If  not,  it  la  not  sem  how  the 
cases  can  be  supported  on  principle.  Under  the 
oral  agreement  in  Uatl  v.  Qeyer,  14  Ohio.  C  C. 
220,  It  Is  stifted  that  "some  title  or  right  In 
the  nature  of  an  easement"  was  acquired  by 
the  builder  In  tbe  nonbullder's  lot.  That  tbto 
created  privity  of  estate,  however.  Is  merely  a 
matter  of  Inference,  since  the  court  does  not 
touch  upon  the  point. 

private  seals  have  been  abolished  In  Callfiiir- 
nla,— Code,  ||  1091,  1829;  Iowa  (1851).— Code 
1897,  I  3068;  Kansas  (1868), — Gen.  SUt.  1901, 
f  1195:  Missouri  (1888),— Rev.  Btat.  1890,  | 
193;  Nebraska  (1866),— Anna  Stat  180S.  | 
11,350:  Ohio  (1880), — Bates's  Anno.  Stat.  4th 
ed.  I  4 ;  Tennessee,— Code  1896.  I  3213 :  Wash- 
ington (1871), — Balllnger's  Anno.  Codes  ft  Stat- 
utoB,  i  4623:  Wyoming  (1890),— Rev.  Stat 
1839,  f  2749 ;  their  use  rendered  "unnecessary" 
In  the  conveyance  of  an  Interest  in  realty,  or  on 
any  other  Instrument:  ArUona  (1901), — Ber. 
Stat  !  4054:  Colm-ado  (1887). — Hllis's  Anno. 
Stat  189J,  t  441;  Idaho  (1887),— Civ.  Code 
1901,  I  2399;  Nevada  (1888). — Comp.  Laws 
1900,  I  2735  :  Oklahoma,— Stat  1893,  i  6098 ; 
Rhode  island, — Gen.  Laws,  1896,  p.  66.  |  4; 
South  Dakota, — Anno.  Code  1901,  |  4434 ;  Utah 
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(]890>.'~BeT.  Stat.  1898,  i  1976 ;  "do  distinc- 
tion" to  be  made  between  sealed  and  unsealed 
InstromeDts :  Arkausas,  —  Constltutlon-Scbed- 
nle,  S  1;  Idabo  <188T),— CIt.  Code  ISOI,  I  2730; 
Kentucky  (1892),— Ey.  Stat  1903,  |  471 ;  HIs- 
slsaUppl  (1880), — Anno.  Code,  |  40T9 ;  Montana, 
— ClT.  Code  1895,  |  2190  ;  North  Dakota  (1899), 
— Rev.  Code,  f  3892 ;  Oklaboma, — Stat.  1898,  | 
8M;  Oregon  (1862),— HlU'a  Anno.  SUt.  2d  ed. 
I  758;  Boath  Dakota.— Anno.  Code  1901,  i 
47S8 ;  "addition"  or  "omission"  does  not  affect 
the  inntruraent:  Arizona  (1901), — Rev.  Stat.  | 
4054;  Tennessee,— Code  1896.  |  S21S;  Wash- 
Intfton  (1871), — Balllnger's  Anno.  Codes  k  Stat- 
utes, i  4523;  Wyoming  (1890), — Rev.  Stat. 
1809.  1  2749. 

b.  Mention  of  ^u9^gn», 

In  Weyman  t.  Rlngold,  1  Bradf.  40,  the  court 
Bays  that  a  covenant  In  regard  to  a  wall  to  be 
erected  will  not  run  unless  assigns  are  express- 
ly named.  This  statement  Is  based  upon  one  of 
the  ru'es  laid  down  In  Spencer's  Case,  6  Coke, 
16a,  vi».,  that,  In  r^ard  to  things  not  in  mm,  a 
covenant  runs  only  where  aaalgns  are  ezprenly 
named.  The  role  was  laid  down  In  a  caae  be- 
tween landlord  and  tenant  It  does  not  repre- 
sent the  English  law  (Mlnshnll  v.  Oakes,  2 
HtirlBt.  &  N.  793),  and  the  American  authorities 
are  divided  (Sims,  Covenants,  p.  108). 

Bat  whatever  may  be  the  law  in  regard  to 
covenantB  between  lessor  and  lessee,  the  rale 
In  agreements  between  adjoining  owners  which 
Is  by  Tar  the  moat  Important  in  regard  to  party- 
wall  agreements.  Is  settled  by  the  great  weight 
of  American  authority  against  the  necessity  of 
the  express  mention  of  assigns.  See  Sims,  Cove- 
nants, p.  206 ;  Holmes,  Common  Law,  pp.  880, 
405. 

The  Intention  of  the  parties  la  the  controlling 
factor.  In  the  determination  of  this  guestltxi 
the  use  of  the  term  "assigns"  may  be  Important ; 
otherwise  not.  Thus,  U  Is  said  In  Conduitt  v. 
Boss.  102  Ind.  166.  26  N.  W.  1»8:  "A  con- 
tinuing covenant  may  exist  without  the  word 
'assigns'  or  'grantees ;'  but,  when  these,  or 
equivalent,  words  are  need,  they  become  per- 
suAsIve  of  the  Intent  of  the  parties." 

See  HUpra,  IT.  a,  2,  (b,)  2,  Indication  of  intent 
to  bind  or  benefit  euocesaore  in  title. 

0.  Runnintf  of  bonefit  and  burden.- 

No  dincolty  has  been  experienced  by  oonrts 
In  enforcing  the  rnnnlng  of  both  benefit  and  bur- 
deii  of  the  covenant  between  successors  in  In- 
terest where  the  requisites  above  discussed  ex- 
ist, and  the  covenant  Is  found  to  concern  the 
laud,  and  not  to  be  personal  to  tbe  contracting 
parties. 

o.  Benefit. 

Thus,  the  benefit  Is  enforced  In  favor  of  the 
builder's  grantee.  In  Weyman  V.  Rlngold,  1 
Bradf.  40 ;  King  v.  Wight,  155  Mass.  445,  29  N. 
E.  644 ;  Savage  v.  Mason,  3  Cush.  500 ;  FJmm 
V.  Qrlfitn,  67  Minn.  25,  64  Am.  St.  Rep.  386, 
69  N.  W.  634. 

b.  Burden. 

Likewise,  the  burden  Is  held  to  rnn  against  the 
nonballder's  grantee.  In  Roche  v.  Ullman,  104 
in.  11 :  Mackin  v.  Haven,  187  III.  480.  68  N. 
E.  448  ;  Harris  v.  Dosler,  72  111.  App.  642 ;  Con- 
duitt V.  Boss,  102  Ind.  166.  26  N.  B.  188;  Rlcb- 
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ardson  v.  Tobey,  121  Maes.  467,  23  Am.  Rep. 
283 :  First  Nat.  Bank  v.  Security  Bank,  61 
Minn.  25,  63  N.  W.  264 ;  National  L.  Ins.  Co. 
V.  Lee,  75  Minn.  157,  77' N.  W.  704;  Burr  v. 
r.,ama8ter,  30  Neb.  688,  9  L.  B.  A.  637,  27  Am. 
St  Hep.  428,  46  N.  W.  1015 ;  Jordan  v.  Kraft. 
33  Neb.  844,  51  N.  W.  286 ;  Keteltas  v.  Penfold, 
4  E.  D.  Smith,  122 ;  Bedell  v.  Kennedy,  38  Han. 
510. 

c.  Dtatinotion  between. 

As  seen  above  In  Nature  of  agreement  (II.  a, 
1,  c),  some  courts  have  distinguished  betwevi 
the  benefit  and  the  burden  of  tbe  covenant,  hold- 
ing thst  the  former  Is  personal  to  the  builder, 
wblle  the  latter  touches  and  concerns  the  land. 
The  natural  result  of  this  holding  Is  that  In 
such  jurisdictions  the  benefit  of  the  agree- 
ment, i  e.,  tbe  right  to  collect,  cannot  be  en- 
forced by  the  grantee  of  the  builder,  whereas 
the  bnrden  of  the  agreement,  i.  e..  the  obliga- 
tion to  pay,  may  be  enforced  against  a  grantee 
of  the  noiibullder. 

Thus,  In  Illinois  we  find  the  burden  enftn^^d 
as  a  running  covenant  against  grantees  (Roche 
V.  Ullman,  104  III.  11;  Harris  v.  Dozier,  72 
III.  App.  542;  Maekin  v.  Haven,  187  III.  480, 
58  N.  E.  448)  ;  while  the  benefit  Is  deemed  per- 
sonal to  the  builder  (Gibson  v.  Holden,  115  IlL 
199,  66  Am.  Rep.  146,  S  N.  E.  282)  ;  or  Is  en- 
forced In  favor  of  his  grantee  only  upon  prln-  . 
clples  foreign  to  those  of  running  covenants 
(Tomblln  V.  Fish,  18  111.  App.  439;  UcCbesney 
V.  Davis,  86  111.  App.  380 ;  see  infra,  II.  b,  Bn- 
foroement  baaed  upon  builder'a  otcneraMp). 

Similarly,  In  Nebraska,  CooK  V.  Paul,  estab- 
lishes that  the  benefit  of  the  agreement  will  not 
run,  while  It  is  well  eatabllsbed  by  prior  de- 
cisions that  the  burden  will.  Burr  v.  Lamaster, 
30  Neb.  088,  9  L.  R.  A.  637,  27  Am.  St.  Rep. 
428,  46  N.  W.  1015 ;  Jordan  v.  Kraft,  33  Neb. 
844,  51  N.  W.  286. 

In  Indiana,  the  question  la  presented  In  the 
case  of  Conduitt  v.  Boss,  102  Ind.  166,  26  N.  BL 
198,  where  the  contract  fairly  showed  that  the 
parties  Intended  payment  should  be  made  to  the 
builder,  but  by  the  user,  though  the  user  be 
the  nonbuUder's  assignee.  This  intention  la 
carried  oat  by  the  court  ^nd  the  builder,  after 
conveyance  erf  bis  property.  Is  permitted  to  re- 
cover from  the  nembullder'i  grantee,  who  sub- 
sequently csed  the  wall.  "We  think  the  cove- 
nant to  pay  might  well  run  with  the  land,** 
says  the  court,  "while  tbe  right  to  receive  pay- 
ment might  ...  be  [held]  personal  to  the 
first  builder.  This  must  depend  upon  the  con- 
tract In  the  absence  of  statutory  regniatlon." 

In  Lincoln  v.  Barrage,  177  Mass.  878.  52  L. 
R.  A.  110,  59  N.  B.  67,  however,  the  run- 
ning of  the  burden  where  the  benefit  Is  personal 
Is  denied.  The  covenantee  tbere  had  no  Inter- 
est in  tbe  Improved  land  at  the  time  of  bis 
cwnveyance  of  the  adjoining  vacant  lot,  upon 
the  edge  of  which  balf  the  wall  rested.  In  the 
conveyance  of  the  vacant  lot,  appeared  a  stip- 
ulation that  the  grantee,  hts  heirs  and  assigns, 
should  pay  tbe  grantor  half  the  value  of  the 
wall  on  use  ot  it 

The  grantor  attempted  to  enforce  this  stip- 
ulation against  a  subsequent  grantee  of  the  lot 
But  It  was  held,  Holmes.  Ch.  J.,  writing  the 
opinion,  that  he  could  not ;  that  a  covenant  to 
run  must  run  both  ways, — both  benefit  and  bur- 
den. If  tbe  benefit  does  not  rnn,  then  the  bur- 
den cannot. 

This  conclusion  resulted  from  ^A^pplleatlui 
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ot  the  theory  laid  dowD  In  Judge  Holmes's  work 
oD  the  CummoD  Law,  tbat  coTenants  ninDlog 
with  the  land  are  only  those  which  create  ease- 
meoti,  and  therefore  neceMltate  both  a  domi- 
nant and  a  urrlent  tenement. 

The  decision  Is  opposed  to  the  opinions  from 
other  Jurisdictions,  tupra. 

These  decisions.  It  la  seen,  depend,  first,  upon 
the  fundamenUl  nature  of  the  corenant  as  sep- 
arated  Into  Its  two  phases,  the  right  to  receive, 
and  the  obligation  to  make,  payment,  and  the 
dlstlnctliHi  between  them,  or,  second,  upon  the 
Intention  of  the  parties  In  regard  to  the  running 
of  the  agreement. 

A  third  distinction,  based  upon  an  alleged 
dllEerence  between  the  benefit  and  the  borden  of 
the  covenant  In  regard  to  the  necessity  for 
privity  of  esute  In  the  sense  of  a  mutual  In- 
terest In  the  related  properties,  was  made  In 
Cole  T.  Hughes,  C4  N.  7.  444,  IS  Am.  Kep.  611. 
That  this  la  altogether  erroneous  has  been  al- 
ready pointed  out  aupra,  II.  a,  3,  6,  (1),  Privttt/ 
of-  estate. 

d.  Effect  of  maty  of  title. 
Comptire  II.  b,  Q. 

If  both  burden  and  benefit  are  held  to  run, 
tbes  unity  ot  title  to  both  parcels,  one  carry* 
Ing  the  right  to  receive  payment  and  the  other 
the  obligation  to  pay,  In  a  single  party,  before 
use  of  the  wall,  extlngalshes  the  covenant,  and 
use  may  be  made  of  the  wall  without  Incurring 
liability  to  the  builder  or  a  prior  holder  of  the 
property.  It  Is  so  held  In  Klmm  v.  OrllBn,  67 
Hlnn.  25,  64  Am.  St.  Rep.  386,  69  N.  W.  684. 

e.  Ruimimff  of  covenant  after  uee  and  fiMttre  to 
pay. 

Compere  TI.  b,  6,  c,  7. 

The  questlMi  arises  upon  transfer  of  either  of 
the  properties  after  use  of  the  wall,  whether  the 
covenant  may  be  enforced  by  or  against  the  as- 
signee. The  obligation  has  rested  cmdltlonally 
upon  each  soccesslTe  bolder.  It  Is  matured  by 
use  of  the  wall,  and  broken  by  failure  to  pay. 
la  a  subaequent  holder  of  either  property  m- 
tltled  to  enforce,  «r  bound  IVi  the  obliga- 
tion* 

Unless  the  failure  to  pay  on  use  can  be  con- 
sidered a  continuing  breach,  as  In  the  case  of 
a  warranty  of  title,  only  the  parties  owning  at 
the  time  of  use  are  bound.  And  this  generally 
appears  from  the  terms  of  the  Instrument  -to 
have  been  the  Intention  of  the  parties. 

That  generally  upw  breach  of  a  covenant  nm- 
ntng  with  the  land  It  becomes  a  "mere  personal 
chose  In  action,"  not  passing  to  a  subsequent 
assignee  of  the  property,  see  Peters  v.  Bowman, 
98  U.  S.  56,  2S  L.  ed.  91 ;  Clauncb  v.  Allen.  12 
Ala.  159 ;  Ladd  v.  Noyea.  187  Mass.  161 ;  Smith 
V.  Richards,  1S6  Mass.  79,  28  N.  B.  1182 ;  Mlr- 
lek  v.  Basbford,  88  Barb.  191 ;  Beddoe  t.  Wads- 
worth,  21  Wend.  123 ;  1  Parsons,  Contr.  pp. 
129,  282 ;  Rawie,  Covenants,  5th  ed.  f  204. 

Tbe  party-wall  cases  are  not  all  one  way  nit- 
on this  sablect,  however. 

Burden. 

Properly,  the  Massachusetts  courts  have 
twice,  without  discussion,  held  the  user  liable 
on  the  covenant,  even  after  a  conveyance  of  his 
property.  His  liability  being  fixed  by  the  use  of 
tbe  will,  a  subae^nent  conveyance  ot  his  pn^ 
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erty  does  not  relieve  him  therefrom  whether  bis 
grantee  also  becomes  liable  or  not.  Savage  v. 
Hason,  3  CuMi.  000;  Maine  v.  Cnmston,  98 
Mass.  817. 

In  Pfelffer  v.  Matthews,  161  Mass.  487,  42 

Am.  St  Rep.  435,  S7  N.  E.  571,  an  action  of 
assumpsit,  brought  against  a  purchaser  on  fore, 
closure  after  use  ot  tbe  wall  by  the  mortgagor, 
where  the  point  was  raised  that  the  mortgagor 
alone  was  boond,  tiie  court  held  the  purchaser 
not  liable.  In  spite  ot  tbe  tact  that  the  agree- 
ment had  been  made  prior  to  the  mortgage, 
and  appeared  In  the  deed  In  which  tbe  mort- 
gagor held  title.  "The  continuance  of  the  build- 
ing after  Ita  erection,"  the  court  said,  "Is  not 
a  oae  of  tbe  wall  within  the  meaning  of  the  con- 
tract. The  defendant's  present  ownership  of  tiia 
baltdlug  la  not  a  use  of  the  wall  by  bim  which 
makes  him  liable  under  tbe  contract" 

That  a  purchaser  from  the  user  Is  not  per- 
sonally liable  on  the  covenant,  although  an  In- 
ferential Hen  may  charge  the  land  Itself,  Is 
held  In  First  Nat  Bank  v.  Security  Bank,  61 
Minn.  25,  68  N.  W.  264. 

To  tbe  same  effect,  where  the  obligation  Is 
statutory,  see  Few  v.  Buchanan,  72  Iowa,  637, 
34  N.  W  468 ;  Ingles  v.  Brlnghnrst  1  I>al1.  341, 
1  L.  sd.  167.  Ooiitra  In  Louisiana. — Gralhle  r 
nowD.  1  La.  Ann.  140 ;  Whiter  v.  Reynolds.  24 
la.  Ann.  118;  ChIsm  v.  Lefebre,  27  !«.  Ann. 
109. 

Bentftt. 

The  benefit,  bowever.  Is  held  In  National  L. 
Ina.  Co.  V.  Lee,  76  Minn.  167,  77  N.  W.  794,  to 
have  been  "adopted"  by  a  mortgagee  who 
bought  In  on  foreclosure  after  use  of  tbe  wall 
by  the  defendant,  although  the  agreement  under 
wbleb  such  use  had  been  made  was  entered  Into 
by  tbe  mortgagor  after  the  execution  of  the 
mortgage,  and,  as  tbe  court  admits,  could  not 
bave  bound  the  mortgagee  against  bis  wish.  By 
accepting  the  wall,  and  jiubjectlng  his  lot  to  the 
cross  easement  in  favor  ot  the  adjoining  prop- 
erty, he  adopts  tbe  benefit  of  tbe  agreement,  and 
Is,  therefore,  entitled,  the  majority  of  the  court 
held,  to  enforce  its  obligation.  Canty,  J.,  dis- 
sented on  the  ground  that,  after  tbe  agreement 
has  become  an  absolute  promise  to  pay  money 
Immediately  for  a  past  consideration,  there  is 
no  legal  principle  on  which  it  can  be  held  that 
It  la  attached  to  the  lot  and  passes  with  It  to 
the  mortgagee. 

Supporting  the  decision  ot  tbe  majority  Is 
Piatt  V.  Eggleston,  20  Ohio  St  414,  a  case  to 
eqnity,  which  holds,  without  discussion,  that 
one  who  had  become  "Invested  with  all  the 
righta  or*  tbe  owners  of  the  wall  at  the  time  of 
use  Is  entitled  to  the  benefit  of  his  grantor's 
agreement  with  the  defendant 

Tbe  position  of  tbe  dissenting  Judge,  bowever. 
Is  upheld  In  Bedell  v.  Kennedy,  38  Hun,  QIO, 
where,  upon  use  of  the  wall,  tbe  covenantee  as- 
signed his  rlg^its  under  the  agreement  to  the 
plaintiff  without  a  grant  of  the  land.  Tbe  plain- 
tiff's right  to  recover  was  not  considered,  but  the 
obligation  was  enforced  In  his  favor  against  a 
grantee  of  tbe  covenantor  upon  the  theory  (ac- 
cording to  Brady,  J.)  of  a  running  covenant. 

A  (Jlctum  also  appears  in  Mayer  v.  Martin, 
88  Miss.  322,  35  So.  218,  that  the  grantee, 
after  use  of  a  party  wall,  cannot  recover  on  the 
agreement  to  pay  half  cost.  The  right  to  re- 
cover Is  personal  to  the  party  owning  tbe  build- 
er's lot  at  tbe  time  of  use,  and  an  assignment 
by  the  grantor  ot  all  his  rls^ts,  rastiog  1b 
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trespam  against  the  naer  of  the  wall,  gives  do 
right  of  action  «i  tlie  agreement. 

See  also  Thompaon  t.  Somerrllle.  18  Barb. 
46t>  (tofra,  II.  a.  6.  ^  PHvttv  of  ettaU  fn  fAe 
Mfure  of  twetmaUm),  where  the  purchaser  on 
forecloBore  of  a  mortgage  executed '  prior  to 
agreement,  was  not  allowed  to  recover  the 
amount  due  under  agreement  on  use  of  wall. 

The  Mune  mle  general^  preralls  when  the 
«blisatlou  Is  Imposed  by  statute.  Thus,  while 
the  dutf  to  pay  the  "first  builder"  maj  be  re- 
garded as  an  obligation  due  the  owner  of  the 
wall  at  the  time  of  use,  though  he  be  the  grantee 
of  the  builder,  yet  on  use  the  obltgatlon  maturea, 
and  is  thenceforward  personal  to  such  owner. 
The  rifbt  to  receive  payment  does  not  pose  to 
sahMQuent  grantees  of  the  first  builder's  lot. 
Lea  V.  Jones,  209  Pa.  22.  67  Atl.  1113;  En>erly 
T.  Behrend,  0  Hackey,  215.  Contra,  White 
Snyder,  2  UUes  (Pa.)  385  (under  an  earlier 
Pennsylvania  statute). 

/.  Privitt/  of  egtate  in  the  tenM  of  meceation. 

While  there  is  some  doabt  as  to  the  necessity 
for  privity  of  estate  lo  the  sense  of  succession 
to  the  exact  estate  of  the  covenantinK  party.  In 
the  enforcement  of  the  covenant  between  assigns 
(see  Slma,  Covenants,  pp.  174  et  aeg.;  Holmes, 
Common  Law,  880  et  aeg.),  the  party-wall  cases 
seem  to  be  to  the  effect  that  such  privity  Is 
ttsressary. 

Thus,  in  KImm  v.  Qrlffln,  67  Minn.  26,  64  Am. 
St.  Bep.  88B,  69  N.  W.  634,  the  court  states  that 
"whoever  should  succeed  to  the  [respective]  es- 
tates, either  their  hetrs  or  assigns,  should  have 
the  same  rights  and  liabilities  under  tbe  agree- 
ment as  their  predecessors  had  or  might  have." 

"As  between  the  parties  to  the  contract,  and 
their  privies,  the  covenants  of  the  party-wall 
agreement  would  run  with  the  land,"  states  the 
same  court  In  National  L.  Ins.  Co.  v.  Lee,  76 
Minn.  157.  77  N.  W.  794. 

So,  says  Dwight,  C,  In  Brown  v.  McKee,  2 
N.  T.  City  Ct.  Bep.  820.  a  covmant  will  pass 
with  tbe  estate  to  which  It  is  Incident,  and  not 
otherwise. 

That  one  not  In  privity  In  this  sense  Is  not 
bound  by  the  agreement,  Is  recognized  by  tbe 
lower  court  In  Bcott  v.  McMillan,  76  N.  Y.  141, 
8  Daly,  320.  The  agreement  there  considered 
bad  been  entered  Into  personally  by  the  widow 
ot  tbe  prior  owner,  whose  administratrix  she 
was.  Tbe  heirs  held  the  reversion.  A  dower 
interest  only  was  vested  In  her.  Tinder  the 
agreement,  the  adjoining  owner  built  the  wall 
half  over  the  line,  on  her  promise,  for  her- 
self "and  her  representatives,"  to  pay  half  Its 
value  on  use.  The  agreement  gave  her  tbe  re- 
ciprocal right  to  build  half  over  the  line  In  case 
she  flrst  erected  the  wall.  After  the  erection 
of  the  wall  by  the  adjoining  owner,  the  widow 
conveyed  her  dower  interest,  and  tbe  heirs  their 
reversion  In  fee,  to  the  defendant.  The  entire 
fee  estate  became  thereby  vested  In  tbe  de- 
fendant, who  subsequently  not  only  used  the 
wall,  but  slso  extended  the  same  in  the  rear, 
placing  such  addition  half  over  tbe  line  as  In 
the  ease  of  the  main  wall.  In  an  action  by  the 
adjoining  owner  to  charge  defendant  on  tbe 
contract  for  the  use  of  tbe  wall.  It  was  held 
that  defendant  was  not  liable  because  not  In 
privity  of  estate  with  tbe  widow,  possessing  tbe 
larRer  estate  of  the  fee  under  tbe  conveyance 
by  the  heirs.  As  against  the  heirs,  the  widow 
had  no  right  to  grant  to  the  adjoining  owner 
the  right  to  place  half  the  wall  over  the  line. 
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Tbe  right  so  granted  could  not  extend  beyond 
tbe  duration  of  her  own  interest.  A  party  suc- 
ceeding might  remove,  or  compel  tbe  removal 
of,  the  wall.  There  Is  no  obligation  to  let  It 
stsy;  much  less  to  pay  for  It  upon  use.  So, 
as  to  the  right  secured  by  the  widow  to  build 
over  the  line,  even  If  this  should  be  construed 
to  autboriae  "additions,"  which  the  court  held 
It  did  not,  only  one  In  privity  of  estate,  i.  e., 
holding  her  dower  Interest,  could  take  advantage 
of  her  covenant.  Tbe  defendant,  not  being  In 
privity  of  estate,  had  no  such  right,  and  Is. 
consequently,  liable,  not  under  the  contract,  bat 
In  trespaKS  for  Imposing  tbe  wall  upon  tbe  ad- 
joining owner's  property. 

On  the  same  principle,  one  not  lo  privity  of 
estate  with  the  builder  cannot  enforce  tbe 
right  to  collect 

In  Thompson  v.  Somervllle,  16  Barb.  468,  It 
Is  held  that  a  party  purchasing  on  foreclosure 
of  a  mortgage  executed  by  the  builder  prior  to 
tbe  party-wall  agreement  under  which  Uie  wall 
haa  been  erected  cannot  recover  the  sam  due  un- 
der the  agreement  on  use  of  the  wall.  Inas- 
much as  the  easement  In  tbe  nonbuDder's  prtqp- 
erty,  and  the  rights  In  connection  witb  It  and 
the  wall,  were  not  In  existence  at  the  time  of 
the  mortgage,  the  mortgagee  conid  not  claim 
tbem.  The  pnrebaser  on  foreclosure  stands  in 
tbe  same  position.  Either  could  repudiate  the 
burdens  of  the  obligation.  Tbej  cannot  be  al- 
lowed to  take  Its  benefits; 

As  between  the  purchaser  on  foreclosure  and 
the  nseignee  In  Insolvency  <d  the  builder,  there- 
fore, tbe  assignee  must  be  held  entitled  to  re- 
cover the  snm  due  from  the  user. 

This  principle  is  recognized  again  In  Na- 
tional L.  Ins.  Co.  V.  Lee,  75  Minn.  167,  77  N. 
W.  794,  where,  however,  the  purchaser  Is  per- 
mitted, by  a  divided  court,  to  recover,  oa  the 
theory  that,  by  permitting  the  wall  to  stand, 
and  siifTerlng  It  to  be  used  by  the  adjoining 
owner,  he  thereby  "adopted"  the  agreement 
See  supra,  II.  a,  6,  a,  Aunnlny  after  uae. 

g.  Notice. 
* 

VeoMSifif  for. 

Notice  to  the  assignee  la  not  an  essential  to 
the  runnlnK  of  either  the  benefit  or  the  harden 
of  a  covenant.   It  runs  to  aaalgna  because  it  has 

been  bo  agreed  by  the  covenanting  parties.  Sims, 
Covenants,  pp.  138,  171. 

Thus,  li  Is  sa'd  In  Weyman  v.  RIngold,  1 
Bradf.  40,  commenting  on  the  objection  that 
the  assignee  finds  himself  subject  to  contracts 
of  which  be  was  Ignorant :  "Where  the  record 
acts  prevail,  this  inconvenience  would  be  ob- 
viated so  far  as  tbe  Hen  on  tbe  land  Is  con- 
cerned, though  tbe  personal  obligation  growing 
ont  of  a  covenant  running  with  the  land  would 
not  be  discharged  against  tbe  asalgnee  by  a  fail- 
ure to  record,  or  a  want  of  notice," 

So,  in  Roche  v.  Ullman,  104  111.  11,  an  infer- 
ence that  the  court  does  not  regard  notice  to  the 
assignees  as  a  necessity  for  the  application  of 
tbe  principles  of  covenants  running  with  the 
land  against  bim  may  be  drawn  from  the  fact 
that  the  court  treats  the  covenant  from  the 
standpoint  of  equity  first,  and,  secondly,  from 
the  standpoint  of  law.  In  equity  notice  Is  men- 
tioned aa  an  element  of  the  obligation  to  pay ; 
from  the  standpoint  of  running  covenants,  how- 
ever, notice  is  entirely  disregarded. 

No  mention  of  the  necessity  of  notice  Is  made 
In  the  following  cases  In  wblcb  the  aqfreement  is 
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enforced  as  a  running  coTenant:  Savage  t. 
Mason.  8  Cuah.  600 ;  KI^  t.  Wi^t,  155  Uaaa. 
444.  29  N.  B.  644 ;  Adami  Noble,  120  Hlcb. 
645,  79  N.  W.  810 ;  Klmtn  Orinn.  07  Minn. 
25,  64  Am.  St  Rep.  385.  69  N.  W.  684 ;  Keteltaa 
T.  PentoM,  4  E.  D.  Snifth,  122. 

There  is  no  express  decision  that  notice  is 
requisite,  and  In  no  case  baa  the  decision  turned 
apon  tbe  fact  of  Its  noaexUtenee.  Bnch  an  In- 
ference migbt  be  drawn,  however,  from  the  opin- 
Ions  in  Uitrrls  t.  Dozler,  72  III.  App.  542,  and 
Richardson  v.  Tobe^,  121  Mass.  457,  23  Am. 
Rep.  288,  where  notice  is  discussed.  Bat  ex- 
amination of  the  Judgment  In  Harris  r.  Doxler 
explains  tbe  opinion  In  that  case.  For  1?  it  a 
Ilea  against  the  nonbullder's  land,  as  well  as 
personal  Judgment  against  his  grantee.  Is  ren- 
dered. It  may  therefore  be  taken  that  the 
court  had  the  tieu  In  mind  when  It  spoke  of  no- 
tice, as,  apon  well-established  principles,  a  lien 
cannot  be  enforced  against  land  In  the  banda  of 
a  purchaser  withoat  notice. 

In  Richardson  Tobey  the  a^eement  was 
treated  from  two  standpoints,  first  In  regard 
to  running  covenants,  and  second  with  regard 
to  the  ownership  of  the  wall  by  the  builder  and 
bit  grantees.  To  support  a  recovery  against  the 
noubollder's  grantee  on  the  latter  theory,  no- 
tice ot  tbe  adverse  title  of  the  bollder  to  the 
portion  ot  the  wail  standing  over  the  line,  and 
his  rights  In  it  under  the  contract,  are  neces- 
sary. And  It  may  fairly  be  taken  tbat  the  court 
refera  only  to  thia  latter  tiieory  when  It  apeaki 
ot  notice. 

If  these  two  cases  wllf  not  yield  to  the  ex- 
planations above  given.  It  is  clear,  nevertheless, 
that  they  are  in  the  minority  npon  this  point, 
and  that  the  weight  of  opinion  is  against  the 
necessity  for  notice  as  an  element  In  tbe  lia- 
bility of  the  nonbnilder's  grantee  upon  tbe 
covenant. 

FaoU  este&HfMiv- 

In  the  two  eases  where  notice  Is  discussed. 
It  is  found  to  exist. 

In  Richardson  v,  Tobey  It  is  stated  that  rec- 
ord of  the  deed  to  the  builder,  in  which  the  cove- 
nant appears,  Is  snlDclent  notice  to  tbe  pur- 
chaser of  tbe  adjoining  parcel. 

In  Harris  v,  Dosier.  72  III.  A^-  B42.  where 
the  agreem«it  was  between  adjoining  owners, 
besides  the  record  thereof,  the  additional  fact 
of  the  open,  notorious,  and  ezcloslve  possession 
of  the  wall  by  the  baildw  Is  adrerted  to,  to  es- 
tablish notice. 

0.  OwnertMp  of  entire  «wll  fry  builder. 

In  several  cases  the  ownership  ot  tbe  en- 
tire wall  by  the  builder  and  his  assigns  Is  as- 
serted. This  adds  another  feature  sa^ortlng 
the  equity  of  a  Judgment  In  their  favor  on  use 
of  tbe  wall  by  the  nonbullder  or  bis  grantee. 
But  It  Is  not  an  essential  element  to  the  re- 
covery. Thcae  coses  sbonid  be  dlstlngulsbed 
from  those  considered  In  II.  b,  where  the  build- 
er's ownership  is  made  tbe  basis  ot  the  right 
of  action  between  assigns.  In  tbs  fbllowlng 
cases  the  principles  of  running  covenants  are 
clearly  applied : 

Ewprtu  indioatUm  of  bttUder's  Intent  to  rettrve 
Utle,  unnwxaaatjf. 

The  oral  agreement  considered  hr  Dwlgbt,  C, 
in  Brown  v.  McKee,  57  M.  Y.  684.  opinion  re- 
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ported  In  full  in  2  N.  Y.  aty  Ct.  Rep.  820.  pro- 
vided for  the  erection  of  the  wall  by  the  build- 
er, half  on  the  niwballder's  lot,  and  tbe  non- 
bullder, his  heirs,  or  assigns,  "should  have  the 
right  to  use  tbe  wail  as  a  party  wall,  and  that, 
when  he 'or  they  used  tbe  same,  he  or  they  should 
pay  .  .  .  [the  builder],  his  heirs,  or  as- 
signs, one  half  of  the  value  of  said  wall."  Un- 
der this  agreemoit;  says  Dwigftt,  C,  nothing 
could  give  tbe  wall  to  the  nimballder  so  fitf  as 
it  rested  on  his  lot,  except  the  doctrine  of  «alo- 
quid  plantatur  eoto,  «0lo  oedft.  "That  mie  has 
no  application  to  additions  made  by  one  to  the 
land  of  another  with  the  consent  of  the  owner. 
It  Is  applied  In  tbe  ease  ot  treqMwsera,  or  of  ad- 
ditions made  by  the  owners  themselves.  But 
when  the  owner  of  materials  attaches  tbem  to 
the  real  estate  of  another  with  tbe  letter's  con- 
sent, there  is  neither  reasw  or  Justice,  nor  pah- 
lie  convenience,  in  a  rule  which  would  deprive 
[him]  ...  of  tbe  materials  or  bis  prop- 
erty In  them.  This  proposition  Is  so  fnlly  sus- 
tained by  authority  as  to  become  elementary 
law."  Therefore,  as  against  the  nonbullder  and 
his  assigns  with  notice,  the  bnilder  and  his  as- 
signs have  the  right  to  maintain  the  wall  on 
tbe  n(»bullder'B  land,  irrespective  of  Its  use  by 
the  nonbulldsr. 

In  Hall  V.  Qeyer.  14  Ohio  C.  C.  220,  where  an 
even  less  formal  oral  agreement  under  wblcb 
the  wall  had  been  erected  was  relied  on,  tbe 
nonbullder  set  up  against  tbe  grantee  of  the 
bnllder  a  donation  of  half  ot  tbe  wall  by  such 
builder  to  blm,  and  for  this  purpose  offered  In 
evidence  oral  declarations  of  the  deceased 
bnllder.  In  excluding  such  evidence,  tbe  court 
says :  "1.  It  was  not  competent  to  show  the  oral 
declarations  of  .  .  .  [the  builder],  discred- 
iting In  some  degree  tbe  title  of  the  property, 
which  be  before  that  time  had  owned,  and.  nn- 
der  general  covenants  of  warranty,  eonveyed 
away.  2.  It  was  not  competent  to  show  a  dona- 
tion of  real  estate,  which  this  wall  Is.  by  the 
oral  declarations  of  the  alleged  donor, — espe- 
cially where  the  alleged  donor  has  before  that 
time,  by  a  proper  deed,  solemnly  executed,  con- 
veyed the  same  real  estate  to  another  person." 

It  thus  appears  that  tbe  court  not  only  re- 
garded the  wall  as  real  estate,  but  also  was  ot 
opinion  that  title  to  It,  though  standing  on  an- 
other's land,  was  capable  of  acquisition  under 
an  ora!  contract ;  and  further,  tbat  It  passed  as 
part  of  tbe  builder's  property  on  conveyance. 

It  Is  said  In  Oooduitt  v.  Ross,  102  Ind.  166, 
26  N.  B.  108,  where  there  Is  nothing  in  the 
agreement  to  indicate  a  reservation  of  title  to 
the  entire  wall  by  the  builder,  except  that  pay- 
ment was  to  be  made  before  use,  that,  on  re- 
imbursement of  the  bnllder,  the  nontmllder,  or 
bis  grantees,  would  "aeqnire  a  reciprocal  Inter- 
est In  her  lot,  and  In  legal  effect  become  owner 
of  one  half  of  the  party  wall." 

In  Richardson  v.  Tobey,  121  Mass.  457,  23 
Am.  Hep.  283,  the  deed  under  which  the  builder 
acquired  title  gave  hira  the  right  to  place  half 
the  wall  on  the  grantor's  adjacoit  lot,  stlpalat- 
lug  that  "the  owner  of  the  lot  adjacent  to  such 
building,  so  erected,  shall,  whenever  be  uses 
such  wall,  pay  one  half  the  cost  of  the  same,  or 
80  much  thereof  as  he  may  use."  It  is  remarked 
by  the  court  that  this  gave  the  builder  title  to 
the  entire  wall  until  payment,  and  tbat  a  sab- 
sequent  purcnaaer  of  tbe  adjoining  lot  was  lia- 
ble, either  on  tbe  covenant  as  we  running  with 
the  land,  or  on  tbe  ground  that  he  was  purchas- 
ing the  builder's  property. 
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Baprestly  tadlootsd  by  agreemmt. 

In  KHne  of  tbe  asreemeiits,  bowever,  tbe  In- 
tentloa  that  tbe  builder  sbould  bare  title  to 
the  entire  wall  in  apparent. 

Thns  It  appears  that  In  Harris  t.  Dozler,  72 
III.  App.  5i2,  there  was  express  agreement  that 
parnient  was  to  be  made  by  tbe  nonbullder  or 
blB  assigns  before  any  use  (rf  the  wall  aboold  be 
made,  "and,  when  so  paid  for,  said  one-balf  wall 
shall  be  the  property  of  second  party."  The 
fact  that  tbe  builder  thus  retained  title  to  the 
entire  wall  Is  not  remarked  upon  by  the  conrt, 
however,  in  enforcing  tbe  burden  of  the  agree- 
ment agalost  the  nonbnllder's  grantee  as  a  ran- 
nlng  covenant,  tbe  court  c<»iteDtinK  itself  with 
tbe  statement  tliat  the  running  of  the  agreement 
ts  no  longer  an  open  question  on  the  authority 
of  Roche  V,  UlUnan. 

It  is  clear  from  tbe  agreement  In  Adams  v. 
Noble,  120  Uich.  54B,  7»  M.  W.  810.  that  the 
builder  anticipated  tbe  retention  of  title  ontU 
payment.  The  nonbullder  was  given  the  right 
to  use  tbe  wall  at  any  time;  "so  that  from 
thenceforward  ancb  wall  shall  be  and  become  the 
division  wall  between  the  balldlngs  erected  on 
said  lots,  .  .  .  and  shall  belong  to  and  be 
kept  and  maintained  by  the  owners  of  sacb 
buildings  at  their  equal  expense :  Provided" 
payment  be  first  made ;  "but,  when  such  pay- 
ment Is  duly  made  by  said  party  of  the  first 
part,  .  .  .  then  the  said  wall,  and  tbe 
whole  thereof,  shall  be  and  become  the  Joint 
property  of  tbe  owners  of  the  buildings  which 
it  supports  and  divides." 

Similarly,  by  the  agreement  In  Plrst  Nat 
Bank  V.  Security  Bank.  61  Minn.  26,  63  N.  W. 
264,  It  1b  spectflcally  agreed  that  upon  payment 
the  nonbullder  "shall  become  the  owner  In  fee 
of  an  undivided  one  half  of  sacb  portbw  of  said 
partition  wall  as  Ae  shall  be  entitled  to  use, 
.  .  .  It  being  understood  that  such  part  and 
porri<m  of  said  partition  wall  so  used  In  con- 
stmctlon  of  such  building  on  said  [noubuilder's] 
lot  ...  SB  rests  upon,  .  .  .  shall  there- 
by become  the  property  of  the  said  party  of  the 
second  part,  her  heira,  or  assigns."  Construing 
tbis,  the  court  says :  "That  ts,  the  plaintiff  re- 
mains tbe  owner  of  the  wall  until  it  is  paid  for, 
with  tbe  riffht  to  maintain  It  on  tbe  covenantor's 
lot,  for  Its  exclusive  use,  until  the  right  to  use 
it  ...  is  acquired  ^  ber  or  tbem  by  such 
payment." 

In  National  t>.  Ins.  Co.  v.  Lee,  75  Minn.  157, 
77  N.  W.  794,  the  court  remarks :  "By  the  tei-ms 
of  the  party-wall  contract,  the  payment  of  one 
half  the  value — ^not  tbe  cost — of  the  part  of  the 
wall  proposed  to  be  used  was  expressly  made  a 
condition  precedent  to  Its  use.  The  only  fair 
and  rational  construction  of  the  contract  is  that 
the  whole  wall  was  to  remain  the  property  of 
.  .  .  [the  builder]  his  belrs  or  assigns,  sub- 
ject to  the  tigbt  of  .  .  .  [the  nonbullder] 
his  heirs  or  assigns  to  purebaae  so  much  of  It 
as  be  or  they  might  desire  to  use,  by  paying  one 
half  of  its  then  ralae,  when — and  not  till  then 
— be  or  they  would  acqolre  title  to  one  half  the 
wall." 

This  circumstance  of  tbe  builder's  ownership 
of  tbe  entire  wall  as  affecting  the  question 
whether  the  agreement  concerns  the  land  has 
been  adverted  to,  mpra,  II.  b,  1,  a.  Tbe  cases 
h^re  noted,  however,  while  asserting  snch  owner- 
ship, contain  nothing  to  Indicate  that  the  run- 
ning of  the  agreement  Is  governed  thereby. 

7.  Miacellaneou*. 
In  an  action  agalnat  the  other  party  to  an 
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agreement  it  Is  not  part  of  tbe  plalatifTs  caae 
to  show  that  the  defendant  Is  still  tbe  owner  of 
the  adjoining  lot,  or  was  so  at  tbe  time  of  the 
use  of  the  wall.  This  will  be  presumed.  It  1b 
matter  of  defense  that  the  defendant  parted 
witb  ownership  before  use.  Prefontaine  v.  He- 
Mlcken,  8  Wash.  694,  36  Pac  1048. 

The  cost  of  strengthening  a  party  wail  by 
additions  wholly  on  tbe  builder's  land,  so  that 
it  will  sustain  an  Increased  weight  imposed  by 
a  heightening  of  the  structure,  caanot  be  re- 
covered from  an  adjoining  owner  who  aubse. 
qnent^  uses  such  heightened  wall,  although  he 
Is  subject  to  tbe  obligation  of  tbe  stipulation 
in  a  deed  poll  to  pay  for  half  the  wall  on  use. 
He  is  liable  for  only  so  much  of  the  wall  as 
covers  his  own  land,  it  Is  immaterial  that  tbe 
hel^tened  wall  contd  not  have  been  built,  under 
the  municipal  regulations,  without  the  addi- 
tional strengthening.  Walker  v.  Stetson,  162 
Mass.  86,  44  Am.  St  Rep.  850,  88  N.  B.  18. 

In  Condultt  v.  Roes,  102  Ind.  166,  26  N.  E. 
19H,  the  covenant  bound  the  nonbullder  and  his 
asBlgne  to  pay  "half  the  cost"  of  the  wall.  Be- 
fore use  had  been  made  by  anch  nrabnllder's 
grantee,  the  wall  bad  been  injured  by  fire  and 
Its  value  thereby  Impaired.  Upon  this  ground, 
the  grantee  contended  that,  even  If  liable  for 
a  portion  of  the  cost  of  the  wall,  he  was  liable 
only  for  the  value  of  tbe  portion  used.  The 
court  denied  this,  however,  and,  stating  that,  by 
availing  hhnseif  ta  the  rli^t  to  nse  tbe  wall 
under  the  agreement,  held  that  tbe  grantee 
"became  related  to  It  as  the  original  covenantor, 
and  it  became  the  measure  of  his  obligation." 
Judgment  was  therefore  rendered  for  tbe  full 
half  cost  of  the  waU. 

Poi/meat  a»  oondition  precedent  to  Me. 

Payment  Is  sometimes  a  condition  precedent 
to  the  use  of  a  party  wall,  by  tbe  express  terms 
of  the  agreement.  Natlmal  U  Ins.  Co.  v.  Lee, 
70  HInn.  157,  77  N.  W.  784  ;  Brown  t.  McKee, 
57  N.  Y.  684. 

But,  where  not  made  so  by  the  agreement 
use  of  tbe  wall  without  payment  will  not  be 
enjoined.  Matthews  v.  DIxey,  149  Mass.  S95, 
6  L.  R.  A.  102,  22  N.  B.  ei. 

Usa  Of  the  wall  is  made  by  building  up  to  it,  . 
so  that  protection  from  rain,  snow,  wind,  cold, 
and  heat,  Is  secured.   Harris  v.  Dosler,  72  III. 
App.  642. 

But  complete  erection  of  the  adjoining  build- 
ing 80  as  to  show  the  extent  of  the  use  Is  neces- 
sary where  an  appraisal  Is  contemplated  as  a 
condition  precedent  to  tbe  obllgatl<m.  Brown 
V.  McKee,  57  N.  Y.  684 ;  Scott  v.  McMillan,  16 
N.  Y.  8.  B.  795. 

Refusal  to  consent  to  an  appraisal  or  arbitra- 
tion of  valoe  Is  eqnivalent  to  an  arbitration. 
Scott  T.  McMillan,  16  N.  Y.  B.  R.  T9S. 

Use  by  n  party's  tenant  Is  eqnivalent  to  nse 
by  tbe  party  himself.  Illlsbory  v.  Morris,  64 
Minn.  492,  66  N.  W.  170. 

While  the  usual  action  at  law  upon  the  agree- 
ment whether  under  seal  or  not  seems  to  be 
assumpsit,  the  old  action  of  covenant  has  been 
properly  maintained  In  an  action  against  tite 
covenantor's  grantee  (Condultt  v.  Roes,  102 
Ind.  166,  26  N.  B.  108;  Ktmm  v.  Orifflo.  67 
Minn.  26.  64  Am.  St.  Rep.  385,  69  N.  W.  684), 
by  a  grantee  of  the  eovenantee  (Savage  v.  Ma- 
Bo,  S  Cash.  600;  Burloek  v.  Peck.  2  Duer,  90). 
Trespass  was  unsuccessfully  brou^t  in  Weeks 
V.  McMillan,  13  Daly,  13S,  where  the^court  re- 
garded  tbe  wall  as  ^lon^^^Jo^t^^3?TOg{e 
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erection,  and  the  obligation  to  pay  aa  psrely 
pereonal  to  tbe  obligor.  It  would  seem  to  be  an 
arallabte  action  wberever  the  wall  la  taken  to 
belong  wholly  to  the  builder. 

In  equity  the  usual  milt  has  been  to  declare 
and  enforca  a  Hen. 

Bnfvreeatent  betveat  parUe*  who*  oontroot 
deemed  iwrMiial. 

Where  the  coTeoant  la  deemed  personal  to 
the  parties,  It  la  enforced  between  tbem  after 
tJielr  properties  have  passed  Into  other  banda. 

The  conveyance  by  tbe  DonbuUder  la  deemed 
to  authorize  a  use  by  bis  grantee.  Consequent- 
ly use  by  tbe  latter  la  equivalent  to  a  use  by 
the  nonbntider  himself,  and  renders  blm  liable. 
Scott  T.  llcMllIan,  16  N.  Y.  8.  R.  795 ;  Bqulres 
v.  Plnkney.  18  N.  Y.  8.  R.  T49  ;  Squler  v.  Towns- 
hend.  2  N.  T.  City  Ct.  Rep.  142;  Frohman  v. 
DicklUHtm,  11  Misc.  9,  31  N.  T.  8upp.  8S1. 

<>r,  again,  the  sale  is  aald  to  put  It  out  of  tbe 
power  of  the  nonbullder  to  perform  hia  side  of 
fht  contract,  and  tbns  amounts  to  a  breach. 
Irrespective  of  nse  hj  tbe  grantee.  Nalle  v. 
Paggi,  81  Tex.  201,  18  L.  B.  A.  60.  16  a  W. 
982. 

And  where  no  specific  time  la  set  at  which 
payment  by  the  nonbullder  ahall  be  made,  a 
.reaaonable  time  will  be  Inferred.  Consequently 
a  sale  by  litm,  having  the  dfect  of  putting  per- 
formance out  of  bis  power,  matures  the  obliga- 
tion Immediately.    Bawson  v.  Bell,  46  Oa.  19. 

Being  a  personal  right,  the  benefit  of  the 
agreement  passes  to  tbe  peraonal  representatives 
of  the  builder,  and  the, heirs  are  not  entitled 
to  collect,  though  u&e  of  the  wall  Is  not  made 
nntll  after  the  builder's  death.  Haling  v. 
Cheater,  19  Mo.  App.  609. 

Where  tbe  contract  Is  personal  to  the  con- 
tracting parties,  tbe  fact  that  both  properties 
have  become  united  In  a  single  party  at  the 
time  of  use  doea  not  affect  their  liability.  Baw- 
son V.  Bell,  46  Ga.  IS;  Frofaman  v.  Dickinson, 
11  MtBC.  9.  31  N.  Y.  Supp.  861. 

Use  of  ft  party  wall  erected  by  plaintiff  wllh- 
out  agreement  during  tbe  ownership  of  defend- 
ant's predecessor  In  title  is  sufficient  to  charge 
the  defendant,  the  user,  upon  his  own  oral  con- 
tract to  pay  Its  present  cost,  and  to  take  the 
promise  out  of  the  statute  of  frauds  so  that  It 
may  be  enforced  at  law.  PIreaux  v.  Simon,  79 
Wis.  882,  48  N.  W.  674. 

b.  ffn/oroement  betveen  a*stgn«,  based  on  BwiW- 
er'a  owncrahip  of  entire  wall. 

1.  Owurahtp  of  entire  mail  ftjr  bnUder. 

a.  irreBpeettve  of  tertnt  of  agreement.  , 

The  ownership  of  the  entire  wall  by  the 
builder  Is  made  the  basis  in  some  cases  of  a  re< 
covery  by  bis  assignee  against  tba  nonbuUder's 

asaignee. 

Tbe  transfer  of  the  title  to  the  wall  to  the 
builder's  grantee  is  generally  stated  to  be  on 
the  ground  that  It  passes  to  such  grantee  as  a 
portion  of  his  property  as  an  appurtenance. 
Since  It  Is  such  grantee's  property  when  It  Is 
finally  used,  he  is  considered  equitably  entitled 
to  receive  the  payment 

On  the  other  hand,  the  nonbnllder's  grantee 
cannot  deny  that  he  must  pay  someone  for  the 
wall  on  use,  where  he  is  chargeable  with  notice 
of  the  agreement  under  which  It  was  built,  or 
with  knowledge  that  it  must  be  paid  for  on  use. 
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Without  remark  upon  the  terma  of  the  agree- 
ment under  which  the  wall  la  built,  it  la  held  In 
some  cases  that  title  is  in  the  builder. 

Thus,  the  agreement  for  the  deed  aodtr  whldi 
the  builder  took  title  In  Ifalne  v.  Cnmston,  98 
MssB.  S17,  contained  the  provision  that,  "ao 
long  as  said  lot  remains  unoccupied  by  a  build- 
ing, tbe  said  .  .  .  [builder],  his  heirs  and 
assigns,  shall  permit,  free  of  charge,  the  pro- 
prietor of  each  adjoining  lot,  who  may  build, 
to  erect  one  half  of  the  thickness  of  dlTlahm 
wall  on  said  lot,  .  .  .  and  the  said  .  .  . 
[builder],  his  heirs  and  assigns,  shall  pay  to 
the  aaid  proprietor  bo  erecting  said  wall  a  pro- 
portional part  of  tbe  coat  thereof  for  such  part 
of  the  said  wall  as  he,  tbe  aald  .  .  . 
[builder],  hia  heirs,  or  aaalgna,  may  use  or 
occupy ;  and  the  said  .  .  .  [builder),  bis 
heirs  and  assigns,  shall,  when  he  erects,  or  they 
erect,  a  building  on  said  lot,  build  one  lialt  of 
the  thicknesB  of  division  wall  on  each  adjoining 
lot  which  may  be  unoccupied." 

This  agreemmt  la  deemed  to  contain  the 
grantor'a  consent  to  the  erection  of  the  wall 
half  on  bis  tot,  and  that  It  Aould  remain  there- 
on "aa  part  of  the  house  now  belonging  to  tne 
plaintiff,  until  it  was  used  as  a  partition,  wall 
by  the  owner  of  the  lot  on  which  it  stood." 

It  was  "uQdei-atood  and  agreed"  between 
grantor  and  grantee,  In  Blchardson  v.  Tobey, 
121  Maas.  467,  28  Am.  Rep.  288,  "that  tbe 
partition  wall  of  any  building  hereafter  erected 
upon  the  granted  premises  or  the  adjacent  lot 
on  either  side  may  be  placed,  one  halt  on  the 
granted  premises,  and  one  half  on  the  adjacent 
lot ;  and  the  owner  of  the  lot  adjacent  to  such 
building  so  erected  shall,  whenever  he  uses  such 
wall,  pay  one  half  the  cost  of  tbe  same,  or  so 
mu<rh  thereof  as  be  may  use."  The  wall  erected 
by  the  grantee  under  this  "license"  to  build  Is 
deemed  to  belong  entirely  to  blm. 

The  builder's  Indenture  with  the  owner  of  sev. 
eral  adjoining  lots,  in  Standlsh  v.  Lawrence, 
111  Mass.  Ill,  contained  the  covenant:  "And  it 
is  further  understood  and  agreed  between  the 
said  parties,  that  each  of  tbe  side  walls  of  the 
bouse  on  this  lot  Is  to  be  placed  as  a  partition 
wall,  one  half  on  this,  and  one  half  on  the  next 
Bdjolnlng,  lot,  and  that,  when  tbe  adjoining  lot 
Is  built  upon,  and  the  wall  used,  the  owner  of 
said  adjoining  lot  Is  to  pay  one  half  of  the  cost 
of  such  part  of  the  wall  as  Is  used  by  him,  and 
that  tbe  deed  of  said  lot  Is  to  be  made  con- 
formably to  this  agreement" 

The  builder  under  this  covenant  la  said  to  be 
the  owner  of  the  entire  wall,  with  a  right  ot 
support,  until  used  by  the  adjoining  owner. 

In  Burlock  v.  Peck,  2  Duer,  90.  the  owner  of 
adjoining  lots  sold  one  by  deed  in  which  pro- 
vision was  made  for  erection  of  a  wall  on  the 
division  line  by  the  grantee;  "which  wall  the 
said  party  ot  tbe  first  part  agrees  to  pay  for. 
when  used."  The  wall  ao  erected  was  consid- 
ered the  buUder'a. 

The  agreement  Is  not  set  out  In  Brown  v. 
PentB,  1  Abb.  App.  Dec.  227,  but  the  report 
states  that  tbe  wall  was  erected  by  the  builder 
on  the  adjoining  owner's  land  "bj  his  license 
and  under  bis  &i;reement  executed  for  himself 
and  as  executor,  .  .  .  that.  In  case  he 
shonld  thereafter  build  upon  his  lot,  or  if  the 
said  wall  should  be  used  by  him  or  his  heirs, 
executors,  administrators,  or  assigns  aa  a  party 
wall,  then  he  would  pay  one  half  of  tbe  value 
of  said  party  wall."  The  wall  so  erected  was 
said  to  be  the  property  of  the  bulkier,  the  agree- 
Digitized  by  VjOOQ  IC 


1808. 


OOOK  T. 


Paul. 


698 


mnt  hsrluf  opwatod  am  a  llceaM  to  wter  and 
bnild. 

b.  Governed  by  tenat  of  agreetnmt. 

In  IlUnolfl,  however,  the  ownersbtp  by  tlie 
builder  seenn  to  be  dependent  upon  the  terms 
of  tbe  agreement. 

The  earmarka  of  an  agreement  nnder  which 
the  builder  may  be  regarded  ae  the  owner  of  the 
entire  wall  are  given  In  Ofbson  Holden,  115 
111.  199.  Se  Am.  Rep.  146,  3  N.  B.  282.  "Ca«M, 
therefore,"  It  Is  said,  "where  parties  are,  by 
the  deed  nnder  which  they  take  title,  given  one 
half  of  a  wall  ae  a  party  wall  when  or  npon  con- 
dition of  making  payment,  and  cases  In  which 
tbe  owner  of  one  lot  hae  licensed  the  owner  of 
the  adjoining  lot  to  baild  a  wall  for  blmeelf. 
resting  one  half  of  It  on  each  lot,  and  reserv- 
ing the  privily  of  thereafter  purchasing  one 
half  tile  wall  as  a  party  wall,  are  not  analogoot" 
to  tbe  case  In  hand.  Oulded  by  this  distinction, 
tbe  court  in  that  case  fonod  the  Intention  of 
the  parties  to  establlah  a  party  wall  owned 
severalty  by  the  adjoining  owners  clear.  The 
agreement  contained  the  usual  recital  of  owner- 
ship of  the  adjoining  properties  by  the  respec- 
tive parties,  the  expectation  of  one  to  build  on 
bis  property,  and  tiie  desire  of  both  to  have  a 
party  wall.  The  builder  was  given  permlssloo 
to  place  half  the  wall  on  tbe  nonbullder's  lot, 
and  It  was  provided  "that  said  wall  shall  be 
^  suitable  for  a  party  wall,  and  shall  continue  to 
'be  a  party  wall  forever.  And  the  said  .  .  . 
[parties]  agree  to  keep,  maintain,  repair,  and 
rebuild  said  wall,  whenever  necessary,  at  the 
equal.  Joint  expense  of  each."  The  builder  was 
to  bear  the  entire  expense  .of  erection,  and  the 
nonbullder  on  use  of  any  part  of  wall  was  to 
pay  the  coat  ot  half  of  part  oaed;  "but  In  all 
cases  said  .  .  .  [noohnllder]  shall  not  use 
said  wall,  or  any  part  thereof,  until  he  has  actu- 
ally paid  the  said  .  .  .  [builder]  for  the 
one  half  thereof."  The  phrase  "continue  to  be 
a  party  wall  forever"  Indicated  to  tbe  court 
that  tbe  parties  meant,  continue  from  the  time 
tbe  wall  was  built.  Tbe  same  Intent  Is  found  In 
the  oOTfluant  to  share  ezpoise  of  repairs  Joint- 
ly, not  conditioned  on  Joint  use  of  wall.  There- 
fore, the  wall  was  a  party  wall  on  erection,  and 
as  such  was  owned  Jointly  under  the  Illinois 
law,  and  not  by  the  builder  alone. 

So,  In  Behrens  v.  Hoxle.  26  III.  App.  417, 
where  the  contract  recited  that  the  wtfll  was 
"Intended  for  a  partition  wall,"  tbe  court  found 
the  Intention  of  the  parties  to  be  to  establish 
the  wall  aa  a  party  wall  owned  from  the  time 
of  erection  by  the  adjoining  owners  severally, 
as  In  Olhson  v.  Holden,  115  JIU  199,  56  Am.  Rep. 
146,  8  N.  E.  282. 

On  the  contrary.  In  Tomblln  v.  Fish,  18  111. 
App.  489,  where  the  wall  was  to  be  built  as  a 
"party  wall."  yet  the  nonbullder  was  to  have 
the  "prlvliegc"  of  using,  "provided  always" 
that  payment  should  be  first  made  to  tbe  builder. 
It  was  held  that  the  latter  provision  twoui^t 
the  agreement  into  the  class  pointed  out  In  the 
Gibson  Case,  wherein  title  Is  reserved  by  the 
builder.  The  court  takes  occasltm  to  remark, 
however,  that  the  agreement  In  the  Olbson  Case 
Is  exceptional. 

Bo.  In  McCbesney  v.  Davis,  86  111.  App.  380, 
the  agreement  recites  the  previous  erection  of 
the  wall  by  the  bnllder,  and  "the  Intention  of  the 
I«rtles  that  said  wall  shall  remain  and  be  used 
as  a  party  wall."  The  nonbullder  was  to  have 
the  privilege  ot  using  tbe  wall  provided  payment 
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be  first  made.  Repairs  were  to  be  at  Joint  ex- 
pense, without  regard  to  use.  In  spite  of  the 
strong  reermblance  of  this  agreement  to  that  be- 
fore tbe  court  In  Olbson  t.  Holden,  It  was  held 
that  toe  proTlslon  for  payment  before  use 
showed  the  intention  ol  the  nonbullder  not  to 
claim  title  until  payment  for  the  wall. 

See  al«}  Mlckel  v.  York,  175  III.  62,  61  N.  B. 
848,  to  the  same  effect,,  though  tbe  rights  of 
assignees  are  not  Involved.  These  cases,  if  not 
overmllng  Olbson  r.  Holden,  must  be  taken  to 
limit  It  to  ito  exprees  facts. 

c.  Neoesaity  that,  agreement  be  under  eedl. 

In  Joy  T.  BoetM  Penny  Sav.  Bank,  115  Mass. 
60,  an  agreement  between  grantor  and  grantee, 
not  under  seal,  was  entered  into  prior  to  convey- 
ance  under  which  the  wall  was  erected.  The 
court  held  that  the  bnllder  could  not  claim  title 
to  the  portion  on  the  adjoining  lot,  because,  If 
the  wall  was  regarded  as  realty,  be  could  not 
hold  it  because  the  contract  was  merely  in 
parol :  and  secondly,  even  If  tbe  wall  was  re- 
garded as  pancmalty  between  the  ccmtraetlng 
parties,  it  was  plainly  Intended  to  becnne  per- 
manently annexed  as  realty  nnder  the  agree- 
ment. 

This  declnion  is  followed  in  Behrens  v.  Hoxle, 
26  III.  App.  417,  where  the  court,  altbou^  it 
finds  the  intention  of  the  parties  to  be  to  estab- 
lish tbe  wall  as  a  partr  wall  on  erection,  and, 
therefore,  under  the  Illinois  law,  owned  by  the 
adjoining  lot  holders  each  to  tbe  Hue,  yet  It 
draws  attention  to  the  additlcHoal  fact  that  the 
agreement  was  not  nnder  seal,  tor  the  purpose  of 
pointing  out  the  further  difflculty  in  tbe  way 
of  a  recovery  by  the  builder's  assignee,  namely 
that  title  to  the  portion  resting  on  the  non- 
builder's  lot  could  not  be  held  by  him  under  the 
parol  coDlract.  It  was  Insufficient  to  convey 
an  interest  In  the  realty  <hi  whlcb  the  wall 
stood.  It  operated  at  most  merely  as  a  lletDse 
to  enter  and  build. 

There  Is  an  express  decision  by  the  supreme 
court  In  Mlckel  v.  York,  176  111.  62,  51  N.  B. 
848,  however,  to  the  contrary,  that,  under 
a  proper  agreement .  showing  tbe  Intention  of 
the  parties  to  permit  the  builder  to  own  the  en- 
tire wall,  such  will  be  the  effect,  whether  the 
agreement  tw  nhder  seal  or  In  parol  merely. 
"Where  a  party  wall  Is  constructed  on  the  line 
between  adjacent  lots,  resting  partly  on  each, 
by  one  of  the  lot  owners,  under  a  parol  or  writ- 
ten agreement,  by  which  aip'eement  the  otiier 
owner  agrees  to  pay  one  half  tbe  value  of  tiie 
wall  when  he  elects  to  use  It,  the  builder  ot  the 
wall  owns  it  absolutely,  with  a  permanent  right 
In  blm  and  his  grantees  to  have  one  half  the 
wall  stand  on  the  land  of  the  otber  while  the 
other  retolns  title,  and  also  after  It  has  passed 
to  an  assignee  with  notice  of  the  rigfato  of  the 
owner  of  tbe  wall."  A  parol  agreement  amounts 
to  a  license  coupled  with  an  Interest. 

Mlckel  V.  York  Is  undoubtedly  supported  by 
tbe  statements  in  tbe  cases  enforcing  the  agree- 
ment as  a  mnnlng  covenant  {tupra,  II.  a.  2). 
and  Is  in  accord  with  the  law  of  licenses.  If  the 
agreement  Is  snOlcIent  to  operate  as  a  license,  it 
Is  hard  to  see  what  should  vest  title  to  the  por- 
tion In  the  nuDbullder's  property,  In  the  non- 
bullder, except  payment  In  accordance  with  tbe 
agreement.  Brown  v.  McKee,  2  N.  Y.  City  Ct. 
Rep.  .320. 

2.  Title  to  entire  viaU  and  right  to  receive  pay- 
ment meat  in  grantee. 

Forming  a  portion  of  the  builder's  prmlMs: 
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though  overlapplDg  anotber's  Uind  b;  him  per- 
mfulon,  the  wall  la  said,  in  Brown  t.  Pents.  X 
Abb.  App.  Dec.  227.  to  be  "traiuterable  hj  any 
deed  of  converance  which  the  builder  might 
make  of  his  house  and  lot.  The  title  to  that 
part  would  pass  aod  vest  In  a  parcbaser  the 
same  as  any  other  part  of  the  premlaea." 

Consequeotl;,  on  use  of  the  wall,  compensa- 
tion must  be  made.  If  to  anrbodr,  to  the  bond- 
er's grantee,  "because  It  Is  bis  property  which 
baa  been  taken  and  used.  ...  To  him, 
therefore,  the  rlRht  to  compensation  naturall; 
belongs,  and  tt  la  not  essential  .  .  .  that 
the  plalnttir  show  anything  more."  An  asalgo- 
ment  of  rights  under  the  agreemwt  Is  unneces- 
sary. 

So  the  court  says  In  Gibson  t.  Holdeo.  115 
III.  109,  56  Am.  Rep.  146.  3  N.  B.  282 :  "In  all 
snch  cases  the  title  to  the  whole  wall  may  be 
regarded  as  appurtenant  to  the  lot  of  the  build- 
er, and  so  passing  by  every  eoDveyasee  of  it, 
nntil  a  sererance  of  tbe  half  by  the  payment  of 
the  purchase  money.  The  sale  of  the  half  of  the 
wall  does  not  occur,  nor  the  title  to  It  pass.  In 
those  cases,  until  the  payment  Is  made ;  and  so, 
necessarily.  It  Is,  constructlTely,  a  sale  by  the 
assignee  of  so  much  of  the  wall.  His  right  to 
the  purchase  money  Is  not  beotnse  he  la  tbe  as- 
signee of  a  coT«nant  running  with  tbe  land,  but 
because  he  Is  a  vendor  of  so  much  of  the  wall." 

The  "conveyance  carried  with  It  the  entire 
wall,  and  the  right  to  payment  for  the  half  of 
It  when  need  by  tbe  defendant  passed  to  the 
plalntllTs  [bullder'sl  grantees."  TomUIn  t. 
Fish,  IS  III.  App.  4S9. 

A  conveyance  of  the  builder's  property,  to- 
i^ther  with  all  appurtenances  and  claims  In  law 
or  equity,  Is  held  In  Burlock  v.  Peck,  2  Duer,  90, 
to  carry  title  to  the  entire  wall  until  use.  On 
nse  Buch  grantee  la  deemed  entitled  to  recover 
because  It  Is  her  property  which  is  used.  "She 
was  equitably  entitled  to  the  money.  The  sale 
and  conveyance  of  property  [the  wall],  subject 
to  a  certain  use  on  payment  of  a  stipulated  con- 
sideration, carries  with  It  the  right  to  receive 
each  conalderatlMi  when  the  stipulated  use  shall 
be  made  of  tbe  property." 

In  Ualne  v.  Cumston,  98  Mass.  817.  the  deed 
by  which  the  builder  transferred  the  property 
to  s  third  party  contained  the  usual  provision 
for  transfer  of  "all  the  prlvllegea  and  appur- 
tenances to  the  same  belonging,"  and  a  further 
clause  by  wblcb  the  transfer  was  made  "anhject 
to  the  conditions  of  the  original  agreement." 

Under  this  deed  the  court  said  that  title  to 
the  entire  wall  passed  to  the  purchaser  whose 
deed  made  reference  to  the  terms  of  the  original 
deed.  He  "had  a  right  to  maintain  the  whole 
wall  as  part  of  his  house,  nntil  the  city  or  some- 
one claiming  title  under  the  city  built  on  the 
adjacent  land,  and  made  use  of  tbe  partition 
wall  or  some  part  of  It." 

To  same  effect,  see  Rldiardson  v.  Tobey,  121 
Haas.  4R7,  23  Am.  Rep.  283;  Standlsb  v.  Law- 
rence. Ill  Mass.  Ill ;  McCbesney  v.  Davla,  8S 
III.  App.  380. 

3.  KonbuUder'8  f/rantee  letth  notice  iomnd  to 
pay  on  use. 

Having  taken  and  used  his  neighbor's  prop- 
erty with  his  consent,  but  with  notice  of  bis 
rights,  the  nonbiillder's  grantee  Is  hound  to  pay. 
The  wall  was  built  for  s»ch  use,  says  the  court 
In  Brown  v.  Pants,  1  Abb.  App.  Dee.  227,  and 
waa  to  be  paid  for  on  use.  but  not  befora.  Tha 
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condition  <m  which  payment  was  to  be  made  bad 
not  prevloosly  bappsned. 

After  DM  of  tbe  wall  with  notice  of  tbe 
agreement,  the  nonbullder'a  grantee  "cannot 
deny  plaintiff's  (builder's  grantee's)  rights 
therein,  and  Is  bound  to  compensate  her  for  aaeb 
use."  Richardson  v.  Tobey,  121  Mass.  4AT, 
23  Am.  Bep.  28S. 

The  deed  by  which  tbe  nonbullder  convayed 
title  In  Standlsh  v.  Lawrence.  Ill  Mass.  Ill, 
Imposed  upon  his  grantee  tbe  obligation  to  "pay 
on  demand,  to  tbe  owners  thereof,  one  half 
the  cost  of  the  brick  partition  wall  now  stand- 
ing upon  the  weat  side  of  the  granted  land." 
"With  such  notice  of  tbe  plaintiff's  rights,"  says 
the  court,  "he  Lthe  grantee]  could  not  avail 
himself  of  the  use  of  the  wall  without  «Mn- 
pllance  with  the  terms  under  which  it  had  been 
built.  IC  he  should  so  use  it,  the  law  would 
imply  an  assumpsit  for  one  half  the  cost" 

To  tbe  same  effect,  McCbemey  v.  Davis,  86 
III.  App.  380. 

However,  In  spite  oC  the  notice  conveyed  by  a 
deed  describing  the  nonbuUder's  lot  as  bounded 
by  tbe  middle  of  a  wall,  "which  wall  was  built 
by  said  Currier,  one  half  on  the  granted  land, 
and  one  hulf  on  his  land  according  to  an  agree- 
ment recorded."  etc.,  tt  waa  held  In  Joy  v.  Bos- 
ton Penny  Sav.  Bank,  IIS  Haas.  00,  tbat,  tbe 
agreement  being  Insufficient  to  give  the  bnlldw 
ownership  of  the  entire  wall,  the  notice  of  bis 
rights  In  connection  with  tbe  use  of  the  portion 
In  tbe  nonbuUder's  property  would  not  render 
him  liable  In  an  action  at  law,  even  though,  by 
reason  thereof,  he  might  be  bald  ebargeabia  In 
eqnity  for  Its  cost 

What  oofutltiitea  notfee. 

By  the  deed  under  which  defendant's  prede- 
cessor In  title  became  owner  In  Standlsh  v.  Utw- 
rence.  111  Mass.  Ill,  It  was  stipulated  tbat 
"this  conveyance  Is  made  upon  the  agreement 
that  the  grantee  and  his  heirs  and  assigns  shall 
pay  (HI  demand  to  the  owners  thereof  one  half 
tbe  cost  of  the  brick  partition  wall  now  stand- 
ing  upon  the  west  side  of  the  granted  land, 
.  .  .  when  and  as  he  or  they  shall  use  the 
same."  Defendant's  deed  waa  aobject  to  tbe 
stlpuiatlona  and  agreements  In  his  grantor's 
deed. 

This  reference  to  the  obligation  loq^oaed  In 
the  prior  deed  is  deemed  soiBcl^t  notice  to 
chsrge'the  user. 

Record  of  the  deed  to  the  builder  In  which  the 
agreement  Is  found,  is  held  In  Richardson  v. 
Tobey,  121  Slaaa.  457,  28  Am.  Rep.  288,  to  be 
notice  to  purchasers  from  the  adjoining  owner. 

This  would  appear  to  be  something  of  a  hard- 
ship, for  the  deed  to  the  builder's  lot  would  not 
appear  In  the  chain  of  title  to  the  adjoining 
lot. 

Notice  of  tbe  builder's  ownership  of  tbe  wall 
is  given  by  a  conveyance  from  tbe  ntmbnlldw 
ezpresnly  stating  that  the  wall  is  a  party  wall 

erected  by  builder,  one  half  of  which  Is  to  bt 
paid  for  by  the  said  parties  hereto  of  tbe  second 
part  (deftmdant)  whenever  tbey  shall  build,  or 
aald  wall  ^all  be  nsed.  Brown  v.  Fenti.  1 
Abb.  App.  Dec.  227. 

It  1b  not  necessary  that  the  notice  show  to 
whom  psyment  Is  to  be  made.  The  law  deter- 
mlues  thnt,  by  declaring  who  is  the  owner. 
Ibid. 

Notice  to  the  purctaaser'a  agoit  is  notlee  to 
tbe  pnrehasMr.  lfeC9iesaey  t.  Davis,  86  IlL 
App.  880.  ^  I 
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4.  Metuure  of  UaWitv. 

No  decision  hag  been  noticed  In  which  tbere 
Ib  an  express  adjudication  that  the  amoimt  stat- 
ed In  the  agreement  governa  the  Judgmeot  The 
court,  iB  Ulcbardson  v.  Tohey,  121  Mass.  457, 
28  Ato.  Rep.  288,  preaeots  the  qaestlon  whether 
quantum  nteniH  or  the  terms  of  the  agreement 
should  control.  Stipulation  of  counsel  as  to  the 
amount  recoTwable  settled  the  dllBcalty  in  that 
ease. 

The  qnefltlm  la,  however,  ao  Important  one. 
The  agreem^it  ma;  stipulate  for  payment  of 
half  of  the  cost  of  the  wall.  Use  may  not  be 
made  until  the  wall  has  deteriorated  in  value. 
Yet  If  the  terms  of  the  agreement  are  to  govern, 
the  user  must  pay  the  full  half  of  the  original 
coat.  T%ts  is  the  rule  under  the  principles  of 
covenants  running  with  the  land.  Condultt  v. 
Boss,  102  Ind.  166,  28  N.  B.  108. 

A  further  Injustice  may  happen  where  the 
agreement  falls  to  discriminate  between  an  en- 
tire and  a  part  user  of  the  wall.  In  such  case,  If 
the  terms  of  the  agreement  are  to  govern,  a  part 
user  renders  the  second  builder  liable  for  half 
the  value  or  cost  of  the  entire  wall.  If  quan- 
tum iii«ruft  be  applied,  the  equitable  result  Is 
attained  by  ordinary  payment  of  the  value  of 
ao  much  as  Is  used. 

The  subject  Is  one  on  whldi  a  deelstoo  Is 
needed. 

S.  Bffect  of  otcnerthip  of  both  properties  by 
burner. 

Compare  II.  a,  5,  d. 

In  Klnnear  v.  Moses,  32  Wash.  215,  73  Pac. 
380,  tbe  builder  at  the  time  of  the  agreement 
was  owner  In  fee  of  one  lot,  and  tenant  In  com- 
mon of  tbe  adjoining  tot  Desiring  to  erect  a 
structure  on  the  lot  which  he  owned  In  fee,  and 
to  place  Its  side  wall  half  upon  the  adjoining 
lot,  he  entered  Into  an  agreement  wftb  himself 
and  bis  cotenaut  as  owners  In  common  of  such 
adjoining  lot.  by  which  the  owners  of  either  lot 
were  given  the  privilege  of  building  the  wall  on 
the  line,  and  It  was  agreed  that  when  tbe  oth- 
ers should  use  the  same  those  so  using  "should 
pay  the  parties  who  constructed  the  wall,  or  tbe 
owner  thereof,"  half  the  cost  of  the  part  used. 
The  builder,  after  erecting  the  wall,  sold  a  half 
interest  in  the  improved  lot,  thereby  becomiog 
tenant  In  common  ol  both  prtverties.  Defend- 
ant subeequoitly  purchased  tbe  unimproved  lot, 
and  need  the  wall.  In  an  action  to  charge  the 
defendant  under  the  agreement,  the  court  says : 
"If  .  .  .  [oonbullder'n  grantee}  bad  pur- 
chased from  some  person  who  owned  the  land, 
but  who  did  not  own  the  wall,  of  which  fact 
she  was  probably  bound  to  take  notice,  she  could 
have  acquired  no  right  to  the  wall,  except  that 
given  by  the  party-wall  agreement.  But  when 
she  purchased  of  the  appellant,  who  owned  both 
the  wall  and  tbe  land,  she  purchased  all  his 
right,  title,  and  Interest  as  expressed  In  the 
deed.  If  the  .  .  .  [builder]  bad  been  the 
sole  owner  of  both  parcels  of  land  and  the  wall 
standing  thereon,  and  had  sold  all  the  land  and 
appurtenances  without  any  reservation,  he  cer- 
tainly could  not  afterwards  claim  an  Interest  In 
tbe  wall  because  at  some  prior  time  he  bad  a 
party-well  asreetDcnt  with  the  former  ownw. 
When  he  sold  the  land  without  rcaervntlon  he 
sold  all  that  was  appurtenant  thereto.  Including 
whatever  part  of  the  wall  was  upon  the  land 
■old." 
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6.  BiQhta  of  pfiroAawr  from  buUder  after  we 
ofwtt. 

Compare  II.  a,  B,  e;  II.  c,  7. 

Tn  Burlock  v.  Peck,  2  Duer,  80,  It  appeared 
that  the  builder's  grantee  had  died  after  use 
of  the  waH,  but  prior  to  action.  Counsel  I<x  de- 
fendant contended  that  the  action  should  have 
been  brought  by  the  heirs.  Instead  of  by  tbe 
executors,  of  such  grantee.  The  court  held,  how- 
ever, that  the  executors  were  the  proper  parties 
plaintiff,  since,  by  the  use  of  the  wall,  deceased's 
title  to  the  half  standing  on  the  adjoining  lot 
was  devested,  and  nothing  remained  lo  her  to 
descend  to  her  heirs  except  title  to  the  half 
on  her  own  lot.  "It  would  seem  to  be  as  clear 
that  the  administrator  should  recover  for  the 
half  of  tbe  wall  as  for  the  unpaid  consideration 
money  of  land  sold  and  conveyed  by  an  Intes- 
tate in  bis  lifetime.'* 

Compare  II.  a,  6,  e,  and  II.  c.  7,  for  the  en- 
forcement of  the  obligation  by  or  against  pur- 
chasers after  use,  on  other  theories. 

c.  fH/oroement  on  theory  of  impUed  e^iiito&Ie 
lien  or  cftarpe. 

1.  EquitaWe  Hen  or  charge  imferred. 

Compare  II.  g,  8,  Bmprett  Ifene. 

In  another  group  of  cases  It  Is  held  that  the 
agreement  of  the  nonbuUder  to  share  the  cost  of 
the  wall,  or  to  pay  a  portion  of  Its  value,  when 
be  uses  It,  Inferentlally  creates  an  equitable 
Hen,  and  may  be  enforced  between  assigns  of 
the  original  parties  on  that  tbe<Mry.  Tbe  lan- 
guage of  the  agreement,  and  the  formalities  of 
its  execution,  seem  to  be  unimportant  in  this 
connection  so  long  as  an  intent  to  charge  the 
land  can  be  gathered  from  It. 

Thus,  in  Sharp  t.  Cheatham,  88  Mo.  498,  57 
Am.  Rep.  483,  the  agreement,  though  under  seal, 
was  short  and  Informally  drawn.  No  mention 
of  assigns  was  made,  and  the  agreement  was  not 
put  on  record.  By  It  permission,  merely,  was 
given  to  the  builder  to  place  the  wall  half  over 
the  line  between  the  properties,  and  the  nog- 
builder  agreed  "that,  when  he  shall  Join  to  said 
wall,  he  will  pay  to  the  party  of  the  first  part 
one  half  the  coet  of  so  much  as  he  shall  Join  to." 
Yet  an  equitable  easement  or  servitude  was  held 
to  have  been  created,  the  court  saying  that 
privity  of  estate,  mention  of  assigns,  or  any 
of  the  formalities  necessary  to  an  Instrument 
to  be  enforced  as  a  running  covenant,  or  even 
that  the  covenant  be  such  that  It  can  run  with 
tbe  land,  are  unnecessary  In  an  agreement  from 
which  an  equitable  charge  may  be  inferred. 

The  same  holding  In  regard  to  a  much  more 
formal  agreement  is  made  in  Keating  v.  Korf- 
bage,  88  Mo.  624,  decided  at  the  same  term. 
The  agreement  tbere  considered  not  only  was 
under  seal,  but  also  expressly  bound  assigns, 
and  was  put  on  record.  In  addition  to  the  usual 
provision  for  erection  of  the  wall  on  the  line 
between  the  adjoining  owners,  with  the  privi- 
lege to  tbe  nonbullder  of  using  a  payment  for 
half,  it  was  stipulated  that  upon  sucb  payment 
tbe  wall  should  be  owned  by  tbe  parties  reepec- 
tively.—tbus  Indicating  that  to  the  time  of  pay- 
ment tbe  builder  retained  title  to  tbe  entire 
wall.  The  opinion  of  the  court  is  short,  merely 
recognising  the  creation  of  "an  eqnitable 
charge,  easement,  and  servitude"  by  the  agree- 
ment. 

So,  tn  First  Nat.  Bank  v.  Secufity,BaB]t,«]r> 
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Ulnn.  25,  08  N.  W.  294,  the  contract  contained 
the  maal  pennlsalon  to  the  builder  to  p1a>ce  the 
wall  half  over  the  ilne  "aa  a  psrtj  wall,"  aod 
the  BoabuUder  covenanted  for  himself  and  aa- 
■Igna  to  pa;  half  cost  on  nse,  with  the  farther 
proTlsfODS  that  on  payment  the  title  to  the  por- 
tion used  was  to  vest  In  the  user,  and  that  the 
agreement  should  be  construed  as  perpetual  and 
as  a  running  covenant.  The  court  states  that, 
"la  cases  where  the  covenants  are  similar  to 
those  tn  this  case,  and  eontaln  a  clear  manltes- 
tatfon  of  an  Intent  that  Uier  should  ran  with 
the  land  and  bind  the  parties  and  their  assigns. 
It  Is  held  with  practical  unanhnltr  that  such  a 
party-wall  agreement  creates  an  equitable 
cbarge.  easement,  and  servitude  npim  the  lot  It 
la  built  upon." 

In  Parsons  Baltimore  BlOg.  It  L.  Aaso.  44 
W.  Va.  33D.  67  Am.  St.  Rep.  769,  29  8.  B.  990. 
the  agreement  contained  the  provision  "  'that 
whenever  the  said  .  .  .  [nonballder],  his 
assigns,  or  grantees,  use  the  said  western  wall 
of  said  building,  be,  or  bis  grantee,  or  assignee, 
shall  nse  the  said  wall,  and  shall  pay  to  the 
■aid  .  .  .  [bnllderl,  or  whomsoever  she 
may  assign  to  collect  the  same,  half  the  actual 
cost  of  said  west  wall  of  said  building ;  and  this 
deed  or  covenant  shall  run  with  said  lots.'  It 
was  plainly  the  Intention  of  .  .  .  [the 
balldcr],"  sa^  the  conrt.  "only  to  create  a  per- 
sonal liability  on  himself  In  case  he  used,  or 
got  the  beneOt  of  the  use  of,  the  wall,  and  that 
he  did  not  Intend  personally  to  guarantee  pay- 
ment by  his  assignee  or  grantee  In  case  the  lat- 
ter ust^d  the  wall,  but  to  bind  the  lot  for  the 
payment  thereof,  and  tbus  relieve  himself  from 
personal  liability,  to  which  .  .  .  [the  build- 
«rj  assented  when  she  agreed  to  the  provision 
that  this  deed,  which  Inclnded  all  bf  Its  cove- 
nants and  payments  made  or  to  be  made,  'shall 
run  with  the  said  lota.'  To  create  an  equitable 
mortgage  or  lien.  It  matters  not  what  language 
Is  used,  so  the  Intention  Is  apparent." 

In  an  action  at  law  upon  a  promissory  note 
given  by  the  husband  of  the  nonbullder's  grantee 
In  settlement  for  use  of  the  wall,  wblcb  had 
been  erected  on  the  line  under  the  agreement 
of  the  nonbullder,  for  himself  and  his  grantee, 
to  pay  tot  half  the  wall  when  used,  the  supreme 
conrt  of  Nebraska,  upholding  the  trial  court's 
Judgment  by  which  a  lien  on  the  wall  and  the 
portion  of  the  lot  covered  by  the  wall  Is  Im- 
posed, curtly  states  that  "such  a  contract  'cre- 
ate<i  an  equitable  charge,  easement,  and  servi- 
tude upon  the  lots  built  upon.' "  Stehr  v. 
Baben,  83  Neb.  487,  60  N.  W.  827. 

In  Mott  V.  Oppenhelmer,  186  N.  T.  812,  17 
L.  B.  A.  409,  31  N.  E.  1097,  It  Is  said  that  "the 
question  whether  a  contract  having  relation  to 
lands  Is  personal,  or  whether  It  constitutes  a 
charge  upon  the  lands,  obviously  must  be  de- 
termined by  a  consideration  of  the  expressed  In- 
tentions of  tbe  parties,  and  of  the  ezlitenee  of 
any  Intwest  In  the  land  raised  by  force  of  Its 
covenants.  Words  of  grant  are  not  essential 
to  create  tbe  Interest,  and  a  covenant  may  be 
construed  as  a  grant."  Generalizing,  the  conrt 
there  lays  down  "the  rule  that  where  the  cove- 
nant concerns  lands,  and  ta  one  which  Is  capable 
of  being  annexed  to  tbe  estate,  and  It  appears 
that  It  Is  the  Intention  of  the  parties  as  ex- 
pressed In  tbe  Instrument,  then  It  shall  be  con- 
strued as  rannlng  with  and  charging  tbe  land 
thereafter," 

Applying  this  principle  to  tbe  agreonent  un- 
der consideration,  wblcb  provided  for  tbe  erec- 
60  L.  B.  A. 


tlon  of  a  wall  on  the  Ilne  by  either  of  the  par- 
ties,  bis  heirs  and  assigns,  the  nonbullder  to 
have  the  rl|^t  to  nse  the  same  by  paying  half 
the  valne  of  the  portion  med  at  tbe  time  of  nse ; 
Concluding  that  the  agreement  "shall  be  con- 
strued as  covenants  mnnlng  with  tbe  land," — 
the  court  held  that  "the  effect  of  tbe  contract 
clearly  was  to  grant,  or  to  create,  an  Interest 
In  the  premises  described."  Prior  decisions  In 
the  same  Jurisdiction,  It  Is  said.  In  which  It  was 
held  that  actions  at  law  bronght,  on  the  theory 
of  covenants  running  witb  the  land,  upon  agree- 
ments falling  to  state  that  they  were  mnnlng 
covenants,  could  not  be  maintained,  since  the 
agreements  must  be  deemed  purely  personal, 
were  not  disturbed  by  adjudging  that  the  agree- 
ment under  consideration  created  a  lien,  ftrilow- 
Ing  the  land  Into  the  hands  of  a  purchaser  with 
notice. 

What  the  effect  of  tbe  later  case  of  Sebald  v. 
Mulhotland,  155  N.  T.  4S6,  60  N.  B.  260,  has 
upon  Mott  V.  Oppenhelmer  Is  doubtful.  Wblle 
tbe  petition  prayed  equitable  relief  In  the  ihape 
of  a  lien,  tbe  court  discusses  the  question  solely 
from  the  standpoint  of  running  covenants,  and, 
on  the  strength  of  the  earlier  authorities,  holds 
that  tbe  agreement  In  tbe  present  case  could  not 
run,  while  limiting  Mott  v.  Oppenhelmer  to  Its 
express  facts,  as  If  It  bad  held  in  that  case  that 
the  covenant  ran.  This  may  have  been  due  to 
counsel's  admission  Uiat  the  earlier  eases  con- 
trolled tbe  decision  unless  overruled  by  Mott 
V.  Oppenhelmer, — a  fatal  error,  for  the  latter 
case  gave  relief  on  principles  entirely  Indqtend- 
ent  of,  and  unconnected  with,  those  of  running 
covenants,  and  expressly  stated  that  It  did  not 
Intend  to  affect  the  earlier  cases  In  tbe  least 
by  allowing  the  equitable  relief  which  it  gave. 

However  that  may  be,  the  decision  in  the 
Sebald  Case  affects  tbe  esrller  case  by  limiting 
It  to  Its  express  facta  upon  the  question  of  the 
creation  of  a  Hen.  By  the  opinion,  however, 
it  decides  no  more  than  that  only  such  an  agree- 
ment as  that  In  the  Mott  Case  may  run  with 
tbe  land  as  a  eovoiant :  there  Is  no  limitation 
upon  tbe  inference  of  Hens. 

Another  decision  from  tbe  court  of  appeals 
Is  necessary  to  make  clear  Its  attitude  upon  the 
subject. 

Gray,  J.,  however,  who  wrote  tbe  unanimous 
opinion  In  the  Mott  Case,  hands  down  a  con- 
curring opinion  In  tbe  later  Sebald  Case,  In 
which  he  states  that  "In  that  case  [Mott  v,  bp- 
penbelmer}  the  question  was,  upon  the  contrsct, 
whether  any  Interest  In  tbe  land  was  raised  by 
force  of  Its  covenants;  and  we  thought  that 
that  was  tbe  effect  of  the  Instrument.  It  la 
quite  possible  for  parties  so  to  contract  with 
reference  to  a  party  wall  upon  their  prem- 
ises as  thereby  to  dedicate  the  land  to  such  a 
purpose.  Whether  they  have  done  so  Is  a  ques- 
tion to  be  determined  upon  a  construction  of 
tbelr  expressed  IntHntlons,  In  connection  with 
tbe  covenants  of  the  inatmment" 

A  clearer  "dedication"  of  the  land  for  a  party 
wall  than  that  made  by  the  agreement  In  the 
Sebald  Case  would  be  bard  to  find.  It  was 
mutually  covenanted  and  agreed  by  the  parties, 
'■each  with  the  other,  and  for  their  respective 
heirs,  admhilstrators.  and  aaslgna,  that  the  aald 
wall,  so  to  be  constructed,  shall  be  naed  and 
maintained  as  a  party  wall  forever."  Tbe  dis- 
tinction from  the  Mott  Case  was  made  upon  the 
fact  that  either  party  to  tbe  agreement  there 
considered  bad  tbe  privilege  of  erecting  the  wall, 
whereas  In  the  Sebald  Case  the  erection  by, mm 
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partr  wai  anticipated.  Tbe  dlatlnctlon  seemB 
fanclfnl  ao  far  as  aD  Intentional  dedication  of 
the  Btrlp  covered  by  tbe  wall  la  concerned. 

A  Hen  waa  claimed  in  Duer  t.  Fox,  29  Ulsc. 
81,  GO  N.  Y.  Sopp.  680,  where  suit  In  equity  was 
brouKht  upon  an  asreement  b;  which  the  non- 
bnllder  waa  given  tbe  right  to  nee  tbe  wall  on 
payment  of  a  stipulated  aam.  The  charge  for 
any  addition  to  the  wall  waa  to  become  "a  lien 
and  charge  upon  tbe  lot  ot  tbe  oaer  thereof  until 
paid."  The  court  held,  howerer,  that.  In  the 
absence  of  the  expreaa  ereatlm  of  a  lien  for  half 
the  cost  of  tbe  original  wall,  none  would  be  In- 
ferred, or,  in  the  language  of  tbe  court,  "as  to 
that  part  ot  the  wall  there  was  merely  a  privity 
of  contract,  and  not  a  privity  of  estate."  Tbe 
court  has  untortnaately  coufnsed  the  principles 
of  nmnlog  covenanta  with  those  of  equitable 
charge.  Tbe  court  la  doubtless  Influenced  by  8e- 
bald  v.  Ualhollaad,  156  N.  Y.  466,  60  N.  E. 
260,  tvpn. 

Altkouoh  agreement  olte  enforoed  a*  rum^ng 
covenant. 

While  the  Bupreme  court,  In  Roche  v.  Ullman, 
104  111.  11,  does  not  dlacusa  tbe  ezlatence  or 
creation  of  a  lien,  and  tbe  language  of  the  opin- 
ion la  applicable  only  to  covenantB  running  with 
the  land,  yet  the  judgment  expressly  Imposes  a 
lien,  and  the  appellant's  counsel  expressly  con- 
troverts Itu  existence  In  hla  brief,  citing  the  case 
of  Gowdrlch  v.  Lincoln,  03  III.  3S9. 

In  the  latter  case  it  Is  held  that  the  builder 
Is  not  a  secured  creditor  bavlng  a  lien  upon  the 
noDbnllder's  property  after  use,  or  entitled  to 
payment  out  of  the  proceeds  of  such  property  In 
preference  to  other  creditors  In  bankruptcy. 

Tbe  only  reference  to  tlens  by  tbe  court  In 
Roche  V.  Ullman  Is  In  tbe  statement  that  "the 
decision  In  Goodrich  v.  Lincoln  does  not  con- 
flict witb  the  conelnaloD  reached  In  tbe  present 
ease,"  It  Is  enough,  however,  to  show  that  tbe 
court  had  tbe  subject  of  Hens  before  It,  and, 
taken  In  connection  with  tbe  Judgment  In  tbe 
case,  Imposing  a  lien,  as  well  as  adjudging  the 
nonbnilder  personally  liable,  mnst  be  held  to 
deride  that  tbe  agreement  under  consideration 
created  an  equitable  lien.  Tbe  covenant  waa  for 
tbe  erection  ot  tbe  wall  on  the  line  by  one  of 
tbe  adjoining  owners,  with  permission  to  tbe 
other  to  use  provided  payment  be  first  made, 
and  was  to  bhid  heirs  and  aasigns,  and  be  con- 
strued to  run  with  the  land. 

Although  the  enforcement  (rf  tbe  agreement  Is 
between  the  original  parties  thereto  In  Nelson  v. 
McEwen,  86  111.  App.  100,  tbe  discussion  of  tbe 
court  In  finding  a  Hen  to  exist  Is  of  value.  The 
agreement  la  practically  Identical  with  that  In 
Roche  T.  tJllman.  "In  truth,"  says  tbe  court, 
"the  parties  to  such  contracts  do  suppose  that 
thtiy  are  entering  upon  engagements  which  bind 
the  land ;  that  no  insolvent  holder  can,  use  the 
wall  without  compensation,  because  tbe  agree- 
ment to  pay  prevents  the  use  of  tbe  wall  for  the 
beneflt  of  the  land  without  pay,  regardless  of 
whose  hands  It  may  come  to.  It  is  Intended  to 
be  what  the  supreme  court  calls  It,  an  encum- 
brance :  an  encumbrance  which  tbe  owner,  by 
becoming  owner,  and  building,  assnmes  to  pay, 
ns  a  vendee,  1^  accepting  a  conveyance  redtlng 
that  he  Is  to  pay  a  mortgage,  assumes  It.  In 
Gibson  T.  Holden,  115  III.  199,  66  Am.  Rep.  146. 
8  N.  K.  282,  It  repeats  that  tbe  tot  Is  charged 
with  tbe  burden  ot  paying.  Any  money  burden 
upon  land  Is  a  lien.  On  tbe  case  made  by  tbe 
bill  the  appellant  was  entitled  to  a  decree  for 
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compensation  for  baU  of  tbe  wall,  and  ebarging 
the  same  ai  a  lien  upon  the  premiaea  ot  the  a> 

peltea." 

The  passage  from  GIbeon  v.  Holden,  116  111. 
198,  66  Am.  Rep.  146,  S  N.  E.  282,  referred  to, 
is  a  dietutn.  The  dispute  there  was  between  tbe 
builder  and  his  grantee  as  to  the  one  entitled 
to  recover.  But  tbe  court,  arguendo,  discusses 
tbe  liability  of  the  grantee  of  the  nonbnilder. 
Sach  grantee  "took  nnder  the  agreement  and 
with  notice  of  It,  and,  before  he  can  have  the 
benefit  of  tbe  agreement,  be  must  comply  wltb 
Its  terms.  Bis  lot  Is  charged  with  the  burden 
of  paying, — that  Is,  In  tbe  sense  that  the  wall 
cannot  be  used  for  the  beneflt  of  bis  lot  until 
he  does  pay.  .  .  .  Like  a  mortgage  or  deed 
of  trust,  the  land  Is,  in  the  sense  mentioned, 
burdened  with  the  paymrat  of  a  debt." 

In  Harris  v.  Dozler,  72  111.  App.  642,  while 
the  agreement  Is  merely  said  to  run  with  the 
land,  the  Judgment  Is  for  payment  within  a 
specified  time,  and  sale  as  in  coses  of  foreclosure 
in  event  of  default ;  thua  clearly  showlnc  that 
a  lien  was  deemed  created.  The  agreement  was 
substantially  similar  to  those  In  the  other  Illi- 
nois decisions,  with  the  additional  feature  that 
It  expressly  provided  for  passage  of  title  to  half 
the  wail  oi  payment  by  tbe  user. 

In  Qnrmlre  v.  Willy,  86  Neb.  340,  64  N.  W. 
662,  an  action  at  law  to  charge  the  ntmbnllder'a 
grantee  personally,  the  court,  arguendo,  states 
also  the  eztstence  of  an  equitable  easement  or 
charge.  "But  It  does  not  follow  from  this,"  says 
the  court,  "tbat  an  action  at  law  will  not  lie 
against  Garmlri^  peraonally,  to  enforce  the 
agreement." 


Where  wait  erected  without  agreement. 


In  Campbell  v.  Melser,  4  Johns.  Ch.  S84,  8 
Am.  Dec.  670,  it  was  held  by  Chancellor  Kent 
that  a  party  rebuilding  a  ruinous  party  wait 
could  claim  contribution  In  equity  against  his 
adjoining  owner,  whose  grantee  used  the  wall, 
althon^  tbe  wall  bad  been  rebuilt,  not  only 
without  eueh  adjoining  owner's  promise  to  pay, 
but  also  against  bis  express  protest.  After  ref- 
erence of  the  case  to  tbe  master  to  determine 
the  value  of  the  wall,  tbe  case  came  before  the 
chancellor  again  (6  Johns.  Ch.  21),  uid  he  there 
exptaina  that  tbe  decree  on  the  former  bearing 
was  against  the  owner  at  the  time  of  rebuild- 
ing, rather  than  against  hla  grantee  who  used, 
solely  because  tbe  grantee  had  been  Indemnified 
by  bis  g^autor  for  tbe  use  ot  the  wall.  He  bad 
purchased  with  knowledge  of  the  builder's  claim, 
and  therefore  took  subject  to  the  charge.  "Such 
an  expense."  nys  tbe  chancellor,  "may  prop- 
er'y  be  said  to  be  an  equitable  charge  upon  the 
wall,  and  the  owner  for  tbe  time  being,  exer- 
cising bis  right  in  tbe  new  wall,  la  equitably 
bound  to  contribute  ratably  to  thA  expense  of 
the  necessary  reparation." 

While  this  cane  was  dlBtlngnlshed  In  Sherred 
Cisco,  4  Sandf.  480,  where  no  obligation  to 
coiitribntc  to  a  new  wall  replacing  one  entirely 
destroyed  by  fire  Is  held  to  exist ;  and  while  It 
Is  doubted  by  Denio,  Ch.  J.,  in  Partridge  v.  Gil- 
bert. 16  N.  Y.  601,  69  Am.  Dec.  682,— it  bi  ap- 
proved by  Shankland,  J.,  In  tbe  latter  case,  and 
cited  and  quoted  with  approval  In  Sharp  v. 
Cheatham,  88  Ho.  498,  67  Am.  Rep.  43S,  aupra. 
one  of  the  leading  cases  holding  that  the  obliga- 
tion to  pay  charges  tbe  land  as  a  lien  aa  against 
purcbaaers  with  notice.  /-  "^         ^  i  _ 
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2.  Afflrmative  nature  of  agreemmt  not  a  tar. 

Tbe  fact  that  the  agreement  to  paf  a  portion 
of  the  cost  of  tbe  wall  la  of  an  afflrmatlTe  na- 
ture, and  that  the  English  courts  have  refused 
to  enforce  such  agreements,  even  In  equity,  Is 
recognized  In  Sharp  v.  Ctteatham,  88  Mo.  498. 
The  English  doctrine  Is  repudiated,  howsTsr, 
dttng  8  Pom.  Bq.  Jur.  |  1296,  and  2  Ptm.  Bq. 
Jar.  I  089,  In  support  of  Its  position  that  the 
afflrmatlre  agreement  will  be  enforced.  The 
court  Justifies  Itself  in  the  common  sense  of  Its 
conclusion.  "There  would  seem  to  be  but  lit- 
tle of  either  Justice  or  sound  reason  In  tbe  doc- 
trine wbltfb  enforces  the  equltlea  arising  from 
the  agreement  of  parties  to  refrain  from  doing 
certain  acts  toward  a  certain  snhjeet-matter, 
and  7et  refuses  to  enforce  a  similar  aireement 
by  compelling  the  performance  of  acts  em- 
braced within  its  terms." 

This  opinion  bas  tbe  support  of  the  decisions 
tupra,  although-  tbe  distinction  between  afflrma- 
tlTe and  restrlctire  coTcnants  does  not  seem  to 
have  been  elsewhere  discussed  among  thank 

8.  Enforetabte  agatiut  grmtees  vttth  notiec. 

Like  any  other  lien,  it  Is  enforceable  against 
grantees  with  notice.  "In  order  to  succeasfally 
Invoke  equitable  Interposition  In  cases  of  this 
sort,"  says  tbe  court  In  Sharp  t,  Cheatham,  88 
Mo.  498,  67  Am.  Bep.  433,  "all  that  Is  necessary 
is  a  valid  agreement  or  corenant,  and  notice 
thereof  to  tbe  purchaser.  When  these  tblngs 
are  shown,  a  court  of  equity,  disregarding  the 
technical  rules  of  law,  and  looking  alone  to  the 
substance  and  Justice  of  the  agreement,  such  as 
the  one  now  before  as,  will  enforce  It  [In  equity] 
as  well  against  the  purebaser  with  notice  as 
against  tbe  original  party." 

So,  in  Keating  v.  Korfbage,  88  Mo.  624,  a 
party  taking  with  notice  is  "subject  to  tbe 
equities  created  by  the  agreement." 

Tbe  same  is  held  hi  First  Nat  Bank  Se- 
cnrlty  Bank,  01  Hlnn.  26,  68  N.  W.  264 ;  Mott 

Oppenbelmer,  139  N.  T.  812,  17  L.  B.  A.  400, 
81  N.  E.  1097;  ParBons  v.  Bnltlmore  Bldg.  &  U 
Asso.  44  W.  Va.  335,  67  Am.  St.  Rep.  769,  29 
8.  K.  999 ;  Stehr  v.  Kabeo,  88  Neb.  437,  60  N. 
W.  827. 

So,  tbe  grantee  with  notice  "must  comply 
witta  Its  terms."  aibw>n  Holdoi,  116  IIL 
199,  60  Am.  Rep.  146.  3  N.  B.  282 ;  Harris  T. 
Doiler.  72  111.  App.  642. 

This  Is  but  the  general  rule  lo  regard  to  tbe 
enforcement  uf  liens. 

And,  In  Campbell  Healer,  6  Johns.,  Ch.  21, 
where  there  was  no  agreement,  a  purchaser  from 
the  noobullder  who  takes  with  notice  that  the 
wall  has  been  erected  at  the  sole  expense  of 
the  builder  is  said  to  be  "cqattabl;  bound  to 
contribute  ratably  to  the  expense  of  the  neces- 
sary reparation." 

4.  What  oonsfllufw  noMce. 

Express  mention  of  the  obligation  in  the  deed 
by  which  tbe  nonbullder  conveys  bis  lot  is,  of 
course,  notice  to  the  grantee.  Parsons  t.  Balti- 
more Bldg.  &  L.  Asso.  44  W.  Va.  335.  67  Am. 
St.  Rep.  700,  29  8.  B.  999. 

The  builder's  "open,  notorious,  and  exelnslTe 
possession"  of  the  wall  Is  adverted  to  In  Harris 
T.  Dozier,  72  111.  App.  542,  as  a  circumstance, 
taken  together  with  record  of  tbe  agreement, 
esubltoblug  notice  to  the  grantee. 

But  record  of  the  agreement  Is  alone  aafflelent 
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to  convey  notice  to  all  subsequent  pnrchasers  of 
the  nonbullder's  lot  Oibson  v.  Ilolden,  115  III. 
199.  66  Am.  Rep.  146,  8  N.  B.  282 ;  Harris  t. 
Dosler,  72  III.  App.  642 ;  Mott  t.  OppeDhelmer, 
186  N.  T.  812.  17  L.  R.  A.  409.  81  N.  B.  109T; 
Keating  v.  Korfhage,  88  Uo.  624;  First  Nat 
Bank  V.  Security  Bank,  61  Minn.  68  N.  W. 
264;  Roche  v.  Ullman,  104  III.  11. 

Express  mention  of  tbe  agreement  is  unneces- 
sary In  the  deed  by  whidi  the  nonbullder  traos- 
fers  bis  lot  Mott  t.  Oppenbelmer,  186  N.  T. 
312,  17  L.  R.  A.  409,  81  N.  B.  10S7. 

However,  where  the  agreement  has  not  been 
recorded,  and  actual  notice  Is  not  claimed,  no- 
tice is  not  Imputable  to  tbe  grantee,  on  the 
ground  that  tbe  deed  by  which  he  took  title 
is  merely  quitclaim.  Sharp  Cheatham,  88 
Mo.  498,  67  Am.  Rep.  488. 

5.  Builder'a  rtghU  obtained  by  granteti. 

A  grantee  of  tbe  builder,  purchasing  all  his 
rights  in  the  agreement  as  well  as  In  the  prop- 
erty, succeeds  to  tbe  equity  nnder  tbe  agree- 
ment and  may  enforce  tbe  charge  against  tbe 
nonbullder's  property.  Keating  v.  Korfhage.  88 
Mo.  624 ;  Parsons  v.  Baltimore  Bldg:  ft  L.  Asso. 
44  W.  Ta.  336,  67  Am.  St  Rep.  769.  29  S.  E. 
999. 

These  are  tba  only  cases  In  which  tbe  rU^t 
of  the  builder's  grantee  to  enforce  the  Hen 
seems  to  have  been  dlseossed.  It  was  takm  for 
granted  In  Sharp  v.  Cheatham,  88  Mo.  408,  57 
Am.  Bep.  488;  Rodie  v.  Ullman,  104  III.  11; 
Mott  T.  Oppenhelmer,  186  N.  Y.  312.  17  L.  B. 
A.  400,  81  N.  B.  1097. 

6.  Judgment  aolely  againet  property. 

While  there  are  statements  In  the  oplnlca  lo 
Sharp  T.  Cheatham,  88  Ua  498,  67  Am.  Bep. 
433,  and  the  Judgment  takes  a  form  leading 
one  to  the  conclusion  that  tbe  court  regards 
notice  of  the  agreement  and  of  tbe  inferential 
charge  created  sufficient  to  charge  the  grantee 
personally,  the  decision  In  Keating  t.  Korfhage, 
88  Mo.  624,  at  the  same  term,  shows  the  con- 
trary, vis.,  that  only  tbe  land  Is  charged. 

The  objection  was  there  made  that  the  Judg- 
ment was  void  because  against  a  married  wom- 
an. The  property  bad  been  transferred  by  the 
nonbullder  to  his  wife  without  consideration, 
and  ahe  was  therefore  subject  to  any  eqaltlei 
concerning  It  which  existed  against  her  hus- 
band. But  the  court  upholds  the  Judgment  with 
the  short  statement  that  it  was  "special,  and 
against  the  property  burdened  with  the  equita- 
ble charge  and  for  tbe  enforcement  thereof;" 
citing  Hoekinson  v.  Adkins,  77  Mo.  687. 

In  the  latter  case  tbe  same  <rt)Jectioo  was 
made  on  the  foreclosure  of  a  mortgage  where 
Judgment  jras  that  plalntltT  recover  against  tbe 
defendants  tbe  sum  speclAed  tor  his  debt  and 
damages,  to  be  a  Hen  upon  and  to  be  levied  oa 
the  mortgaged  property,  etc.  "There  was  no 
Judgment  in  this  case,"  says  tbe  court,  "dther 
agabist  the  husband  or  wife,  that  could  be  en- 
forced by  executlw  against  any  property  ot 
either  except  that  mortgaged.  Wblle  In  terms 
it  was  adjudged  that  plaintiff  recover  against 
both,  the  amount  of  the  mortgage  debt  and 
interest  and  eoeta,  yet  In  substance,  it  bat  as- 
certains the  amount  of  tbe  debt  and  tbe  Interest 
and  subjects  the  mortgaged  property  alone  to 
Its  payment.  It  establishes  no  personal  liability 
against  tbe  wife  for  the  debt  but  only  charge* 
the  vmpettf  of  which  she  had  joined  wlUi  her 
husband  In  a  mortgage."  ^  ■ 
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Id  the  enforcenKot  ol  tbe  lieo, — and  this 
•honld  be  dlstlniralahed  from  the  persoaal  liabil- 
ity under  the  coTenaot,  which  Is  also  held  by 
the  court  In  Flrat  Nat.  Bask  t.  Security  Bank. 
61  Ulnn.  25,  63  N.  W.  264,  to  exist.— the  pn^ 
erty  alone  la  subject  to  the  judgment.  Tbe 
order  Is  that  "such  lot  be  sold,  In  the  manner 
provided  by  law  for  the  sale  of  real  estate  on 
ezecatbm,  to  pay  the  amount  of  aach  lieo." 

A  similar  attitude  Is  foond  In  PBrsoiia  Bal- 
timore BIdg.  &  L.  AsBo.  44  W.  Va.  342,  67  Am. 
8t.  Bep.  760,  29  S.  999. 

The  fact  that  In  the  cases  above  noted 
(IT.  c,  1),  T/taere  a  lien  Is  found  under  an  agree- 
ment held  to  run  with  tbe  land, — Roche  v.  UD- 
man.  104  111.  11 ;  Harris  t.  Doiler,  72  III.  App. 
542, — ^personal  judgment,  aa  well  as  a  lien.  Is 
given,  does  not  affect  this  conclusion.  The  per- 
sonal Judgment  Is  upon  the  covensnt  which  Is 
held  to'  run ;  the  subjection  of  the  property 
thereto  Is  merely  the  enforcement  of  an  addi- 
tional remedy,  viz.,  the  Inferentlat  lien  created 
thereby. 

7.  Lien  foUaipa  land  into  Aonds  of  purohaaer, 
with  nottoe,  from  the  user, 

Compare  II.  a,  5,  «,-  11.  b,  6. 

Where  a  Hen  Is  found  to  exist  It  follows  the 
land,  even  after  use  of  the  wall,  and  may  bu 
•enforced  against  the  laud  in  tbe  bands  of  a  aub- 
•equent  purchaser  who  takes  with  notice  of  Its 
existence. 

It  was  so  enforced  against  the  land  In  the 
bands  of  a  purchaser  on  foreclosure  after  use  by 
the  mortgagor.  First  Nat  Bank  t.  Security 
Bank.  61  Minn.  2S,  63  N.  W.  264.  "The  sUp- 
vlatlon  that  tbls  cost  shall  he  paid  at  the  time 
■of  tbe  commencement  of  the  erection  of  tbe 
building,  .  .  .  simply  fixes,  the  time  when 
the  right  to  demand  the  payment  accrues.  Be- 
cause the  plaintiff  did  not  Insist  upon  tbe  pay- 
ment nt  the  time,  It  Is  not  bound  to  rely  solely 
upon  the  personal  liability  of  the  then  owner." 
To  so  hold,  says  the  court,  would  be  "to  elimi- 
nate from  the  contract,  by  construction.  Its  ex- 
press provisions  that  the  wall  Is  to  be  used  as 
a  partjF  wall  only  apon  the  condition  of  pay- 
ment, and,  until  that  Is  made,  tha  whole  wall 
MuDRS  to  the  plaintiff." 

Tha  benefit  of  tbe  wail  not  having  been  re- 
ceived by  the  user,  who  was  foreclosed  put  of 
the  property  under  the  deed  of  trust  by  which 
ebe  raised  funds  to  build  against  tbe  wall,  It 
was  held  in  Parsons  v.  Baltimore  BIdg.  ft  L. 
Ano.  44  W.  Ta.  S8S.  67  Am.  8t.  Bep.  769,  29 
fl.  E.  999,  that  the  obligation  remlttng  from 
the  use  was  enforceable  against  the  property  In 
the  bands  of  the  purchaser  on  foreclosure,  who 
bad  notice  of  the  agreement.  While  the  user 
was  the  oiily  (me  personally  liable,  tbe  lot  stood 
charged  with  a  lien  to  secure  such  liability,  eveo 
fitter  Its  transfer  to  a  third  party. 

Where  there  Is  no  actual  or  constructive  no- 
tice, the  lien  may  still  be  enforced  against  a 
mere  donee.  Thus,  In  Keating  v.  Eorfhage,  88 
Ho.  S24,  tbe  Hen  Is  held  to  charge  the  property 
In  the  hands  of  the  user's  wife,  to  whom  the 
property  bad  come  by  voluntary  conveyance  aft- 
er iiM.  It  was  still  subject  to  the  equities  exist- 
ing against  Iter  husband. 

But  the  admitted  Hen  of  an  oral  agreement  Is 
held  In  Kella  t.  Helm,  66  Miss.  700, — a  chancery 
appeal. — not  to  bind  the  land  of  the  promisor 
In  tbe  bands  at  a  pcrchaaer  from  one  who  haa 
niad  tha  wall,  It  appearing  that  aneh  purdiuer 
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took  without  knowledge  of  the  agreement,  or 
that  payment  for  tbe  use  bad  not  been  made, 
lie  Is  entitled,  it  is  held,  to  presume  that  pay- 
ment had  been  made,  since  a  use  without  pay- 
ment would  have  been  unlawful. 

It  Is  not  seen  why  the  same  presumption  may 
not  be  made,  even  In  case  the  purchaser  has 
knowledgu  of  the  agreement.  Notice  of  the 
contingent  obligation  la  not  notice  of  the  fitUnre 
of  the  party  upon  whom  the  obligation  becomes 
absolute,  to  fulfil  the  same.  If  the  presumption 
arises  merely  from  tbe  fact  that  use  of  the  wait 
without  payment  would  have  been  Illegal,  It 
would  seem  to  arise  In  any  case  where  the  pur- 
chaser was  not  actually  aware  of  the  Illegal  use. 
Notice  of  nonpayment,  rather  than  notice  of  the 
agreement,  would  seem  to  be  necessary  to  bar 
the  presumption  of  payment. 

d.  Snforcement  of  parol  affreementt  in  equttj/. 

In  addition  to  tbe  cases,  in  which  an  equitable 
Hen  or  charge  Is  sought,  there  are  certain  decl- 
Blona  in  equity  In  which  parol  agreements  are 
enforced  in  favor  of,  or  against,  assignees  by 
personal  decrees,  on  analogy  from  covenauta 
mnalng  with  the  land  at  law. 

"Where  the  rights  of  the  parties  arise  on 
simple  contract,"  says  tbe  court  in  Piatt  v. 
bJggleston,  20  Oblo  St.  414,  "and  are,  as  re- 
spects the  land,  purely  of  an  equitable  nature, 
equity  follows  tbe  law,  and  will  enforce  the 
contract  In  favor  of  those  who  are  equitably 
entitled  to  Ita  benefits." 

A  "parol  agreement,"  says  Commissioner 
Dwlght  In  Brown  v.  McKee,  57  N.  T.  684.  opin- 
ion reported  In  full,  2  N.  Y.  City  Ct.  Bep.  320, 
"when  carried  Into  execution,  is,  In  spite  at 
the  statute  of  frauds,  precisely  equivalent  In 
equity  to  the  written  agreement."  .  Under  the 
principle  of  "equity  follows  the  law,"  an  oral 
contract  purporting  to  bind  assigns  w411  be  en- 
forced In  equity  as  a  written  contract. 

The  builder  la  regarded  as  the  owner  of  the  ' 
entire  wall.  In  both  Flatt  v.  Eggleston,  20  Ohio 
St.  414.  and  by  Dwlgbt,  C,  dissenting,  In  Brown 
V.  McKee,  as  reported  In  2  N.  Y.  City  Ct.  Rep. 
320.  And  the  grantee  of  the  builder  In  each 
Is  regarded  as  the  successor  to  the  builder's 
rights  therein,  and  equitably  entitled  to  recover 
tbe  sum  due  on  nse,  since  It  la  his  property  at 
the  time  of  use  and  subjected  to  the  burden  ot 
such  use.  The  wall  passed  to  tbe  grantee  as  an 
appurtenance  to  the  builder's  property. 

In  equity,  says  Dwlght,  C,  In  Brown  v.  Mc- 
Kee, 2  N.  Y.  City  Ct.  Rep.  320,  "the  great  point 
In  determining  whether  the  assignee  is  liable  Is, 
whether  he  bad  notice  of  the  agreement  between 
tbe  original  parties.  It  is  immaterial  whether 
there  be  a  technical  covenant  running  with  tbe 
land,  or  not." 

After  noticing  tbe  repudiation  of  Keppell  t. 
Batley,  2  Myl.  &  K.  517,  quoted  With  approval 
In  Coie  V.  Hughes,  54  N.  Y.  444,  13  Am.  Rep. 
Oil,  by  Tulk  V.  Moxbay,  2  Phlll.  Ch.  776,  and 
remarking  that  the  latter  case  "has  become  set- 
tled law,"  Dwlght,  C.  goes  on  to  say :  "So  long 
as  an  owner  retains  a  title  In  himself,  his  cove- 
nants and  agreements  respeetliv  tbe  uss  and  en- 
joyment of  his  estate  will  l>e  binding  upon  him 
personally,  and  can  be  specifically  enforced  in 
equity.  When  he  disposes  of  It  by  grant  or 
otherwise,  those  who  take  under  bim  cannot 
equitably  refuse  to  fulfil  stipulations  concerning 
the  premises,  ot  which  they  had  notice.  .  .  . 
A  purchaser  of  land  with  notice  of  a  rl^t  or 
interest  in  it  existing  only  Ity  agCBemat  with 
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his  vendor  Is  bound  to  do  that  which  his  grantor 
bad  agreed  to  perform,  becanse  It  would  be  un- 
conscleDtloDs  and  Inequitable  tor  him  to  violate 
or  disregard  the  valid  asreementi  ot  the  vendor 
lo  regard  to  the  estate,  of  which  he  bad  notice 
when  lie  bcM»ine  the  purchaser.  ...  In  ap- 
plflniir  the  principles  to  the  case  at  bar.  It  will 
be  fonnd  that  the  defendant,  having  bad  full 
notice  or  the  arrangement  between  .  .  . 
Ibnllder  and  nonbullder],  la  bonnd  In  conaclence 
not  to  avail  hlnwelf  of  the  privilege  of  the 
agreem«ic  wlthont  bearing  the  bardeBS." 

e.  ffoHoe  as  baaia  of  penonal  Uabitity  at  law 
of  purchaaer  from  nonbuilder. 

The  equity  doctrine  that  a  party  taking  with 
notice  of  the  agreonent  ts  personally  liable 
thereon,  seems  to  have  been  applied  In  some 
cases  at  law. 

It  ts  recognized  by  the  court  In  Mithoff  v. 
Hnghee,  5  Ohio  C.  0.  120,  that  the  agreement, 
which  was  not  under  seal  or  recorded,  could  not 
be  enforced  as  a  running  covenant,  although 
such  was  the  Intention  of  the  parties.  Bnt  the 
grantee  of  the  noabnilder  tatik  with  knowledge 
of  the  agreement,  and  of  the  erection  of  the  wall 
by  the  builder  at  bis  own  expense,  and  wltli  the 
expectation  that  he  would  bo  paid  half  its  coat 
on  use.  This  <■  said  by  the  court  to  "overcome 
the  technical  objections  made  to  the  petition. 
.  .  .  Bquttable  considerations  require  ne  to 
hold  that  the  defendants  are  liable.  In  view 
of  the  contnct  made  and  tbelr  knowledge  of  Its 
terms,  they  should  not  be  permitted  to  enjoy 
wlthont  compensation  the  wall  erected  by  the 
plaintiff  for  tbelr  c<Hnmon  benefit  with  the  Jnst 
expectation  that  be  would  be  reimbursed  to  tbe 
extent  now  claimed." 

lo  Gam^e  v.  Willy.  86  Neb.  340,  54  N.  W. 
562,  It  was  contended  In  behalf  of  the  non- 
buIlder'B 'granteo,  who  had  used  the  wall  as 
against  the  plaintiff  builder,  that  there  was 
"neither  privity  of  contract  nor  estate  between 
tile  parties  to  the  action;  hence,  if  tbe  agree- 
ment can  be  enforced  against  the  defendant,  It 
most  be  by  equitable  action,  and  not  by  a  snit 
at  law."  Recognizing  tbe  existence  of  an  equita- 
ble charge  upon  the  land,  "It  does  not  follow 
from  this,"  says  the  court,  "that  an  action  at 
law  will  not  He  against  Garmire  [tbe  oser] 
personally  to  aitorce  the  agreement.  It  must 
be  conceded,  had  Correll  [tbe  noobollder]  used 
tbe  party  wall  before  the  sale  of  his  lot,  be 
would  have  been  liable,  under  the  agreement, 
for  bis  portion  or  share  of  the  cost  ot  Its  erec- 
tion. Oarmire,  having  purchased  the  lot  with 
notice  of  the  agreement,  occupies  no  better  po- 
sition wltb  respect  to  the  agreement  than  bis 
grantor.  By  claiming  the  benefits  of  Its  provi- 
sions, be  became  bound  tor  the  performance  ot 
tbe  stipulation  to  pay  one  half  the  cost  ot  con- 
structing the  wall.  Such  an  agreement  attaches 
to  the  land." 

While  this  last  sentence  Is  confusing  as  to  tbe 
principle  upon  which  the  conrt  proceeds,  the 
only  Inference  dednclble  from  tbe  preceding  ex- 
presalMis  Is  that  the  liability  Is  based  upon  no- 
tice alone,  and  that  the  principles  of  mnolng 
covenants  are  not  considered. 

Finding  no  prmnlse  In  the  provision  In  tbe 
eorenant  considered  In  Warner  v.  Rogers,  28 
Minn.  34,  that  "It  Is  further  mutually  agreed 
that  whenuver  the  party  of  the  second  part,  his 
beirs  and  assigns,  shall  desire  to  use  said  wall, 
they  shall  bave  the  right  to  do  so  npiw  first  pay- 
ing to  the  parties  of  the  first  part,  tbelr  heirs 
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and  assigns,  one  halt  of  the  actual  cost  Uwrsof," 
— the  court  said  that  no  qneatlon  of  running 
covenants  coold  arise. 

The  creation  of  an  euement  In  tbe  noBbolld- 
er's  lot  for  tbe  support  of  balf  tbe  wall  ta,  bow- 
ever,  admitted.  And  It  was  established  that  tU» 
grantee  of  such  lot  had  notice  of  the  agreement, 
the  resultant  easement,  and  the  builder's 
rights  In  connection  therewith  under  the  agree* 
ment  "Am<«K  the  latter,"  says  the  court,  "was 
tbe  right  to  InsUit  that  whenever  Brown  [non- 
bntlder],  his  heirs,  or  assigns,  should  desire  to 
use  the  party  wall,  they  should  pay  the  plaln- 
tlffa,  their  heirs,  or  assigns,  one-half  part  ot 
the  actual  cost.  This  Is  equivalent  to  saying 
that  tbe  defendant  (an  assignee  of  Brown)  was 
entitled  to  nse  tbe  wall  only  npon  condition  ot 
paying  the  plaintiffs  half  Its  cost.  If  he  used 
it  faa  Is  undisputed),  he  Is  to  be  taken  to  have 
elected  to  use  it  upon  this  condition,'  and  to 
bave  made  himself  liable  accordingly." 

See  also  II.  b,  S,  NonbvUder'a  grantee  vith 
notice  bound  to  pay  on  we. 

f.  Oblti/atlon  of  OMignee  bated  upon  provMom 
in  deed  under  foAfiA  »otibM<fifer's  HOs 
quired.  ■ 

1.  Bubfeot  to. 

In  certain  cases  tbe  nonbullder  on  conveyance 
of  bis  property  expressly  makes  tbe  deed  "sub- 
ject to"  tbe  agreement,  or  provides  therein  tor 
Its  assumption  hj  the  grantee,  or  In  other  man- 
ner seeks  to  pass  on  the  obligation  to  the 
grantee.  These  provisions  have  been  given 
various  effects  by  the  decisions. 

By  the  deed  under  which  the  defendant  took 
title  In  Ouentser  v.  Joch,  SI  Hun,  897,  4  N.  T. 
Supp.  39,  the  property  was  ezpreesly  made  "snb- 
Ject  to  the  part^-wall  agreement  hereinbefore  re- 
ferred to."  The  deed  to  defmdant'a  grantMr 
from  the  nonbullder  himself  contained  «  like 
provision. 

"It  Is  entirely  clear,"  says  the  court,  "that 
tbe  agreement  Imposed  a  personal  obligation 
upon  .  .  .  [the  nonbullder]  to  pay  tbe 
plaintiff  one  half  the  expense  or  value  of  tbe 
erection  of  this  wall.  And  he,  for  bis  protec- 
tion, when  be  conveyed  his  lot  to  .  .  ,  [de- 
fendant's grantorj.  charged  It  with'  the  doty  and 
obligation  of  Ilqaldatlog  and  discharging  this 
todebtpdneM.  Tbe  obligation  In  tbis  manner 
created  could  only  be  discharged  to  the  plaintiff, 
and  It  Is  to  be  Interred  from  the  acts  of  the 
parties  that  It  was  Intended  by  them  that  It 
should  be  so  performed  by  the  grantee  ot  the 
property.  And  the  same  Intention  actuated 
Cohen  In  making  bts  conveyance  to  the  defoid- 
ant  It  was  to  contlnne  the  impoaltloo  of  the 
burden  of  this  obligation  npon  tbe  property,  not 
only  for  tbe  relief  of  Richards  [the  nonbullder], 
but  for  tbe  benefit  and  advantage  of  the  plain- 
tiff. And  when  real  estate  Is  In  this  manner 
conveyed,  tbe  effect  of  tbe  conveyance  Is  to  cre- 
ate a  charge  upon  It  for  tbe  satisfaction  ot  tbe 
obligation  provided  for.  .  .  .  And  the 
property  so  charged  becomes  tbe  primary  fund 
or  source  ot  payment.  And,  as  between  Its 
grantor  and  grantee,  the  former  afterwards 
stands  as  a  surety  only  for  tbe  payment  of  the 
Indebtedness.  .  .  .  Tbe  regular  mode  of 
satisfying  the  demand  out  of  the  land  was  to  di- 
rect a  sale  of  It  as  the  Judgment  has  done  In 
this  Instance,  and  the  payment  of  tbe  proceeds. 
80  far  OS  they  may  be  necessary  tor  that  object, 
over  to  tbe  plaintiff."  ■ 
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On  tbe  aathorItT  of  Bedell  v.  Kenned;,  88 
Ban,  610,  tnfra,  II.  f,  2,  peraonal  Ju^^xnent 
«gBh»t  tbe  grantee  ol  tbe  property  wu  alto 
readered. 

8o  far  as  the  jwraonal  Jndsmait  against  tbe 

nonballder's  grantee  is  concerned,  the  decision 
Is  In  conlllct  with  the  court  of  appeals  decision 
In  Scott  T.  McMillan,  76  N.  Y.  141.  "In  tbe 
case  before  oa,"  says  the  conrt,  "the  defendant 
accepted  a  deed  of  the  McMillan  lot  'snbject  to 
the  aforesaid  agreement ;'  bat  It  Is  well  settled 
that  snch  a  stlpulatloo  Imposes  no  personal  lla- 
\>lUtj  on  the  grantee,  and  that.  In  the  absence 
of  an  express  agreement  to  assume,  or  pay,  or 
perform,  no  agreement  will  be  Implied,  and  no 
action  InTolvlng  a  personal  liability  can  be 
maintained  against  him." 

It  Is  said  Id  the  lower  court,  by  Van  Hoesen, 
J.  (8  Daly,  320},  tbat  the  phrase  "Is  a  mere 
recognition  of  the  right  of  the  plaintiff  to  have 
and  maintain  tbe  party  wall  npim  the  land 
which  defendant  was  purchasing." 

And  In  Mott  V.  Oppei^lmw,  186  N.  Y.  312, 
17  U  R.  A.  40d,  81  N.  B.  1097,  where  the  agree- 
ment is  held  to  Impose  a  lien,  it  ts  said  that  sn 
express  piovlslon  In  tbe  nonbullder's  deed  on 
cooTeyance,  that  the  property  Is  snbject  to  the 
agreement.  Is  tmnecessary  to  tbe  preserratlon 
of  the  lien.  And  In  view  of  tbe  decision  In  8e- 
bald  ▼.  Mvlbolland.  165  N.  Y.  465,  SO  N.  E.  260. 
It  seems  Inferable  tbat,  unless  the  lieu  be  im- 
posed by  tbe  agreement  Itself,  It  will  not  be 
found  to  exist  at  all.  For  there  the  nonbullder's 
deed  was  made  expressly  subject  to  tbe  agree- 
ment. Yet  this  fact  was  not  commented  on  by 
tbe  court,  though  urged  by  counsel,  and  tbe 
agreement  alone  was  considered  Is  determhilng 
the  Hen's  existence.  It  was  held  tbat  no  lien 
was  created.  This  case  Is  followed  In  the  later 
decision  of  Duer  t.  Fox,  29  Ulse.  81,  60  N.  Y. 
Snpp.  680. 

In  Plllsbary  t.  Morris,  64  Minn.  402,  66  N. 
W.  170,  on  tiie  nonbullder's  death  tbt  probate 

court.  In  partitioning  his  estate,  allotted  the 
vacant  lot  to  defendant  "subject  to  the  party- 
wall  contract."  The  effect  of  this  provision  Is 
held  to  b«  to  charge  the  property  with  tbe  obli- 
gation of  tbe  contract ;  and,  the  terms  of  the 
allotment  not  having  been  objected  to.  It  was 
held  binding  on  the  defendant. 

2.  Agreement  asmmed. 

On  the  other  hand,  where  tbe  deed  by  tbe 
nmbQllder  provides  for  the  assumption  of  tbe 
agreement  by  his  grantee.  It  is  generally  held 
that  the  latter  la  personally  liable. 

The  deed  in  Stewart  v.  Aldrlch,  8  Hun,  241, 
Is  thus  made,  "subject,  nerartheleas,  to  a  party- 
wall  agreement,  made  between  .  . .  . ;  which 
party-wall  agreement,  the  party  of  the  second 
part  hereto,  hereby  agrees  to  assume."  By 
this  provision  the  agreement  "was,  by  express 
corenaat,  transferred  to  the  defendant,"  says 
the  conrt.  "and  he  assumed  It.  Tbe  covenant 
to  pay  for  the  party  wall  when  used,  became 
united  with  and  formed  a  part  of  tbe  consid- 
eration for  which  the  land  was  parted  with  be- 
tween tbe  defendant  and  his  grantor,  and  this 
as  already  suggested,  makes  the  defendant  lia- 
ble. .  .  .  There  Is  no  difference  between  a 
covenant  to  assume  the  obligations  of  the  party- 
wall  agreement  and  one  assuming  the  payment 
of  a  mortgage.  Tbe  discussion  of  a  question  so 
simple  In  Its  legal  and  equitable  aspects  seems 
to  be  unnecessary." 

Bedell  V.  Kennedy.  38  Hun.  610,  was  decided 
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by  a  divided  court,  Daniels,  J.,  who  wrote  tbe 
opinion  in  Quentser  v.  Juch,  SI  Hun,  397,  4  N. 
Y.  Snpp.  39,  supro,  dissenting  from  the  other 
two  judges.  The  latter  held  the  grantee  of  the 
nonbnlldcr  personally  liable  under  tbe  agree- 
ment Davis,  P.  J.,  after  mentioning  the  no- 
tice of  tbe  agreement  conferred  by  record,  re- 
marks upon  the  provision  In  defendant's  deed 
by  which  "the  party  of  the  second  part  here- 
by also  agrees,  as  a  further  ccmsldwatlon  for 
thla  conveyance,  to  perform  all  the  obligations 
of  the  said  party-wall  agreement,  which  in  any 
manner  are  binding  upon  the  said"  grantor. 
Such  grantor  was  but  a  mesne  grantee  of  tbe 
nonbullder ;  and  the  conveyance  of  prior  holders 
bad  not  all  been  subjected  expressly  to  the 
agreement  On  this  ground,  Daniels,  J., 
thought  that  the  defendant's  grantor  was  not 
obligated,  and  tbat,  therefore,  defendant,  who 
assumed  only  his  grantor's  liability,  was  not 
liable.  Davis,  1'.  J.,  however,  says :  "Several 
of  tbe  later  conveyances  expressly  subjected  tbe 
grantee  to  the  obllntlona  of  the  covenants  by 
snbjectlng  such  grantees  to  tbe  liabilities  rest- 
ing on  their  respective  grantors.  The  defend- 
ant took  his  title  subject  to  such  obligation. 
Cpon  these  several  facts  equity  will,  or  ought 
to.  recognize  an  estoppel  In  pals,  which  prevents 
defradant  from  denying  that  the  several  grant- 
01*8,  whose  conveyances  were  severally  subject  to 
the  covenants  of  their  respective  grantora,  to 
pay  for  the  party  wall  when  used,  were  in  fact 
predicated  upon  an  obligation  by  which  some 
antecedent  grantee  of  the  premises  had  charged 
thhi  land  with  the  burden  of  a  running  covenant, 
or  fbat  tbe  value  of  the  half  of  the  wall  had  ao 
affected  the  consideration  of  the  sale  as  to  shift 
the  burden  of  the  covenant  upon  the  shoulders 
of  tbe  subsequent  grantees." 

The  coaveyance  was  executed  in  Lester  v. 
Barron,  40  Barb.  297,  "subject  to  tbe  wall  now 
standing  on  the  north  line  of  said  lot,  tbe  party 
of  the  second  part  assuming  all  the  liability  un- 
der or  by  reason  of  any  contract  now  existing 
In  respect  to  said  wall."  As  construed  by  the 
court,  "this  Is  not  su  agreement.  In  terms,  to 
pay  tbe  plaintiff,  or  to  pay  for  the  wall  or  any 
part  of  It,  but  Is  simply  an  undertaking  on  the 
part  of  the  defendant  to  assume  a  certain  lia- 
bility then  existing."  Tbe  court  concluded  that 
It  was  only  his  grantor's  liability  tbat  defendant 
assumed,  and,  since  his  grantor  was  under  no 
liability,— since  he  had  not  himself  used  tbe 
wall, — tin  grantee  Incurred  no  obligation. 

This  conflicts  with  Bedell  v.  Kennedy,  38 
Hun,  610,  slnM  In  that  case  the  assumption  was 
expressly  of  only  the  grantor's  liability,  and 
the  grantee,  was,  nevertheless,  held  liable.  It 
must  be  regarded  as  overruled. 

Tbe  nonbullder  having  conveyed  by  a  deed  in 
which  tbe  grantee  "assumes  the  agreement  be. 
twuen  the*  line  owners,"  it  was  held  In  Jordan 
V.  Kraft,  33  Neb.  844,  61  N.  W.  286,  that  tbe 
nonbullder  was  not  liable  on  use  by  bis  grantee. 
Not  only  was  the  obligation  Intended  by  tbe 
parties  to  follow  the  land,  but  "this  burden  the 
grantee  assumed  In  the  deed  to  Um." 

3.  Other  Mpulatlotu. 

It  was  stipulated  fn  the  deed  by  the  non- 
bullder. In  Paraons  v.  Baltimore  Bldg.  ft  L, 
ASBO.  44  W.  Va.  S8S,  67  Am.  St.  Rep.  769,  29  8. 
E.  999,  thai  tbe  grantee  should  pay  the  builder, 
"so  as  to  relieve  tbe  said  [nonbullder]  from  any 
payment  on  accoont  of  said  wall.  ' 

"The  acceptance  of  a  deed,"  shb  the  court, 
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"iB  an  acceptance  ol  all  the  coDdltlons  thereby 
Imposed ;  and  hence,  .  .  .  [the  grantee] 
might  be  regarded  as  indlTldualljr  bonnd,  ai- 
thou^  ahe  algned  no  writing  to  this  effeet" 

In  Maine  t.  Cumaton,  98  Hum.  SIT.  It  waa 
provided  In  defendant'a  deed  that,  "so  long  as 
aald  lot  remains  unoccupied  hj  a  building,  aald 
Cnmston,  hla  heirs  and  assigns,  shall  permit, 
free  of  charge,  the  proprietor  of  each  adjoining 
lot  who  may  build  to  erect  one  half  of  the  thick- 
nesB  of  the  division  wall  on  said  lot,  and  the 
said  Cumston,  hla  heirs  and  assign  a,  shall  pay 
to  the  said  proprietor,  so  erecting  said  wall,  a 
proportional  part  of  the  coat  thereof  for  such 
part  of  the  aald  wall  as  he,  the  aald  Camaton, 
hla  beln  and  oaalgna,  may  iisa  or  oceniv/' 
On  nse  of  wall  by  the  defendant,  he  was  held 
liable  In  assumpsit  under  this  stipulation.  "The 
doclrlne  Is  perfectly  well  aettled,"  Blgelow,  Cb. 
3.,  states,  "that  when  a  party  accepts  a  deed- 
poll  or  Instrument  In  the  nature  of  a  deed-poll. 
1^  which  he  obtains  a  right  or  Intereat  In  prop- 
erty on  condition,  or  with  a  atlpnlatlon,  that  he 
Bhalt  pay  a  anm  of  money  or  perform  a  certain 
duty,  be  becomes  thereby  bound  to  pay  the 
money  or  perform  the  duty.  Not.  having  signed 
and  sealed  the  deed,  he  Is  not  liable  for  breach 
of  covenant ;  but,  by  accepting  the  deed,  he  as- 
■nmes  the  performance  of  the  condition  or  stip- 
ulation, from  which  the  law  will  Imply  a  premise 
on  which  an  action  may  be  maintained." 

In  Christie  v.  HItchlaon,  36  L.  T.  N.  S.  621. 
plaintiff  and  defendant  purchased  adjoining  lots 
from  the  same  owner,  each  taking  by  deed  con- 
talnlnK  oov'snanbi  to  observe  certain  baildtng  rc- 
etrlctloaB,  etc.  Among  these  provisions  was  one 
tor  division  walla  "to  be  party  walls.  .  .  . 
The  purchaser  flrst  building  a  party  wall  to  be 
repaid  by  the  purchaser  of  the  adjoining  site 
one  half  of  the  cost  of  such  party  wall."  Plain- 
tiff built  prior  to  defendant'a  purchase,  and  de- 
fendant after  purchase  built  against  the  wall. 
On  demurrer  to  a  complaint  setting  out  these 
facts.  Pollock,  B.,  after  Inquiring,  during  argu- 
ment of  counsel,  whether  defendant  ought  not 
"at  any  rate  to  pay  a  quantum  meruit,"  contin- 
ues In  his  opinion  :  "Now.  it  la  not  alleged  bow 
and  through  whom  the  defendant  had  anything 
to  do  with  the  matter ;  but  it  is  stated  that  be 
became  possessed  of  an  adjoining  site,  and  that 
he  was  to  observe  certain  rules,  and,  subatan- 
tlally,  that  he  was  Informed  that  he  would  be 
liable  to  iriiy  somebody  for  the  use  of  the  wall. 
In  accordance  with  the  speclflcation.  Now,  It 
Is  true  that  the  name  of  the  party  to  whom  the 
money  was  to  be  paid  is  not  mentioned ;  how- 
ever, the  defendant  used  the  wall  and  took  the 
benefit  of  it  on  the  terms  mentioned.  I  think 
It  would  be  refining  too  much  to  give  weight  to 
the  objection  tbnt  he  did  not  know  who  waa  the 
owner  of  the  adjoining  site." 

In  a  similar  situation,  In  the  later  case  of 
Irving  V.  TurnbuII  [1000]  2  Q.  B.  120,  a  like  re- 
sult was  reached.  "It  Is  contended  by  the 
plalntlir,"  says  Oarllng,  J.,  "that  when  the  de- 
fendants bad  built  up  against  the  party  wall 
which  was  already  erected,  there  arose  an  Im- 
plied contract  to  pay  for  that  convenience ;  and 
I  think  that  that  contention  Is  correct.  If  there 
Is  no  provision  that  they  shall  pay  some  par- 
ticular person  for  It.    ...    I  think  that 

.  .  tbere  is  an  implied  agreement  to  pay 
according  to  the  terms  of  the  clause  .  .  . 
[Id  the  deeds],  so  far  as  they  can  be  applied  to 
th»  sMte  jf  circnmstanees  which  has  arisen :  the 
ciaose  provides  that,  'where  snother  purchaser 
ee  L.  R.  A. 


shall  have  built,  .  .  .  the  present  pur- 
chaser shall  pay  to  the  former  purchaser.'  etc. 
I  ahoald  underatand  that  'the  present  purchaser 
.  .  .  mesns  the  defendants.  ...  In  tbr 
presoit  case  we  have  not  exactly  'another  pur- 
chaser who  shall  have  built,'  because  the  plain- 
tiff's site  was  built  upon  by  a  builder,  who, 
bavlog  built  the  houae,  sold.  .  .  .  But  I 
think  that  the  person  who  bougtat  from  the 
bulldeh — that  is,  the  plalntlfT— la  exactly  In  the 
position  of  the  person  who  Is  called  'another 
purchaser  who  shall  have  built,'  In  tbis  cause. 
I  think  that  there  Is  an  Implied  contract  on  the 
part  of  the  defendants  that  they  will  pay,  not 
the  builder,  who  aold  and  parted  with  the  house, 
but  the  platatur.  to  whom  be  sold  It." 

g.  Other  gnuud*  of  wforoement  betiMm  os- 

SiVM. 

I.  PrtvUy  of  otmtraet. 

Privity  of  contract  between  the  grantees  of  a 
common  predecessor  In  title  Is  worked  out  by 
Cbannell,  J.,  In  Irving  v.  Tumbnil  [1900]  2  Q. 
B.  129.  The  facts  in  the  case  are  somewhat 
complicated.  But  the  court  deals  with  the  par- 
ties as  U  they  took  from  a  cnnmon  srontor, 
each  deed  containing  a  provision  for  the  ereetlmi 
of  party  walls  on  the  side  lines  of  the  lots,  and 
stipulating  that,  "where  another  purchaaer  shall 
have  built  .  .  .  adjoining  the  alte  now  be- 
ing purchased,  the  present  purchsker  shall  pay 
to  the  former  purchaser  one  lialf  of  the  cost  of 
the  wall  and  fence  so  built."  The  flrst  builder. 
It  Is  said,  obtaina  a  license  to  build  half  over 
the  line,  the  grantor  in  effect  pronUslng  to  ob- 
ligate a  grantee  of  the  adjoining  lot  to  pay  on 
use.  The  repetition  of  the  provision  In  the 
deed  to  each  second  grantee  Imposes  upon  him 
the  obligation.  Hie  two  grantees  are  now  fa  a 
situation,  saya  the  court,  similar  to  that  "of  an 
outgomg  and  incoming  tenant,  each  of  whom 
makes  his  contract  with  his  landlord  as  to  a 
valuation,  where,  of  course,  the  prtvtty  of  con- 
tract of  each  la  with  the  landlord ;  and,  as  be- 
tween themselves  there  la  no  privity  of  contract 
ID  the  Qrst  Instance.  .  .  .  Very  little  wlU 
create  that  privity  of  contract  where  It  Is  so 
convenient.  ...  la  a  case  like  the  present 
It  seems  to  me  that  aufllclent  has  taken  place  to 
constitute  privity  of  contract  where  the  second 
purchaser  In  fact  uses  the  wall  that  has  already 
been  built  by  bis  neighbor  ;  ramsequently  st  that 
stage  I  think  tbere  Is  suRlclent  for  ns  to  hold 
that  an  action  at  common  law  as  upon  ao  im- 
plied contract  would  arise  from  such  a  nse  of 
the  wall.  It  Is  at  that  aUge  that  the  Implied 
contract  would  for  the  Srst  time  arise ;  It  woold 
not  arise  upon  the  second  purchaser  n«kliv  his 
contract  of  purchase,  nor  before  the  user." 
Where  the  builder  has  conveyed  before  use,  the 
implied  contract.  It  is  said.  Is  surely  made 
"with  the  man  who  Is  In  actual  possession  of 
the  property,  who  has  the  present  beneOt  of 
the  license  to  have  a  building  upon  the  ad- 
joining property,  and  who  baa  In  fact.  In  the 
caue  I  bare  been  putting,  between  himself  and 
the  purchaser,  acquired  it  t>y  contract  between 
them." 

2.  Otoetosi. 

But  by  the  Scottish  law  It  la  well  settled,  says 
Lord  llersehell  In  Balrd  v.  Bell  [1808]  A.  C. 
420.  "that  where  the  owner  of  one  of  several 
plots  ctf  land  laid  out  for  building  pumoMs 
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builds  the  gable  wall  of  bis  boose  with  the  cod- 
■ent  of  the  owner  of  the  adjolDtar  plot,  one  half 
OD  bis  own  land  and  tbe  other  halt  on  tbe  ad- 
joining land,  when  tba  owner  of  tbat  adjoining 
plot  afterwards  maltea  use  nf  tbat  gable  ifj 
balldlng  upon  It,  be  becomes  bound  to  pay  to 
tbe  owner  of  tbe  original  building  one  half  of 
the  cost  of  that  gable  wall ;  and  that  this  la  a 
rij^t  which  attaches,  not  only  In  tbe  case  of 
tbe  person  who  MlgJually  built  tbe  wall,  but  Is 
a  right  wblcb  passes  on  a  disposition  of  the 
honw  to  tbe  person  altlmately  owning  it  at  the 
time  when  the  adjoining  owner  bollds  and 
makes  use  of  that  party  wall."  And  the  Lord 
Chancellor,  Earl  of  Ualsbnry.  says  that,  under 
mich  clrcanutanca.  "the  anlTersal  custom  in 
Scotland  Is  to  assume  .  .  .  tbat  tbe  owner 
of  a  plot  of  land  shonld  bare  (I  hesitate  what 
phrase  to  use)  an  Inchoate  right  to  build  against 
tbe  adjoining  house.  ...  It  would  be  un- 
true to  say  that  either  of  them  Is  Tested  with 
halt  of  tbe  wall,  because  each  of  them  Is  anp- 
poMd  to  possess,  and  does  possess.  In  rl^t  of 
accommodation  and '  In  right  of  support,  the 
whole  wall.  Each  of  them  possesses  the  whole 
wall  for  the  pnrpose  of  the  common  occapatlon 
and  the  conuuon  advantage  or  Interest  which 
tbe  whole  wall  confers  upon  tbun  both." 

Such  being  tbe  custom,  It  was  held  In  this 
cave  tbat  a  conveyance  by  the  owner  of  adjoin- 
ing lots,  of  the  one  wtalA  be  had  Improved  by  a 
building,  the  wall  of  which  stood  half  upon  the 
other  lot,  by  a  deed  which  recited  that  It  carried 
the  whole  building,  and  declared  tbat  the  gable 
wall  was  "mutual,"  gave  to  a  party  elabnlng 
under  tbe  grantee  a  right  to  compensation  for 
half  the  wall  In  spite  of  the  fact  tbat  In  the 
letters  previous  to  conveyance  to  such  grantee 
tbe  grantor  wished  it  expressly  understood  tbat 
the  "onused  half  of  the  gable  and  boundary 
walls  Is  not  Included  In  the  otter."  And  tbe  ob- 
ligation was  enforced  against  a  party  who,  after 
several  mesne  conveyances,  became  tbe  owner  of 
the  adjoining  plot,  and  built  upon  tbe  same, — 
although  aucb  purchaser  had  previously  paid 
bis  grantor  for  tbe  wall  In  pursuance  of  a  atlpu- 
latkm  In  bis  deed. 

S.  Emprett  lieiw. 

In  a  few  ca«es  the  parties  have  expressly 
agreed  for  liens  to  secure  tbe  payments  tinder 
tbe  party-wall  contract. 

Thus,  In  Arnold  v.  Chamberlain,  14  Tex.  Civ, 
App.  634.  89  8.  W.  201.  It  was  provided  that 
"the  sums  of  money  stipulated  to  be  paid  herein 
shall  be  and  remain  a  Hen  on  tbe  lot  of  tbe  non- 
bnllder,  subject  to  tbe  contingencies  of  tbe 
agreement." 

So,  m  Knowles  v.  Ott  (Tex.  Civ.  App.)  84  S. 
W.  295,  the  contract  contained  tbe  stipulation, 
"and  for  the  faithful  performance  by  said  re- 
spective parties,  and  their  heirs  and  assigns,  of 
the  mutual  covenants  and  agreements  herein, 
each  party  hereto  gives  and  grants  to  tbe  other 
a  lien  upon  each  other's  lot  respectively.  In  or- 
der tbat  they  and  Iheir  respective  heirs,  legal 
representatives,  and  grantees  and  assigns,  may 
be  bound  thereby,  and  that  said  mutual  cov- 
enants may  run  with  said  lots  and  lands." 

Little  attention  was  paid  In  Weynwu  v. 
RIngold,  1  Bradf.  40,  to  the  clause  providing 
thai  "these  covenants  shall  bind  the  lands  cov- 
ered, or  to  be  covered,  by  said  party  and  division 
wall,"  but  this  was  regarded  by  the  court  as  an 
express  Imposition,  by  way  of  grant,  of  tbe  ob- 
ligation of  all  tbe  covenants  npon  the  land. 
66  L.  R.  A. 


In  Knowles  v.  Ott  (Tex.  Civ.  App.)  34  8.  W. 
295,  specific  transfer  of  the  builder's  rights  un- 
der the  agreement  waa  made  to  the  grantee,  so 
that  there  could  be  no  donbt  of  hia  right  to  en- 
fi»^  tiie  tlen. 

Snt  In  Am(^d  v.  Chamberlain,  14  Tex.  Civ. 
App.  634,  89  8.  W.  201,  it  was  expressly  urged 
by  defendant's  counsel  tbat  the  right  to  enforce 
the  obligation  was  personal  to  the  contracting 
party,  and  that  his  grantee  could  not  recover 
thereon,  there  being  no  accompanying  assign- 
ment  of  the  contract  rigtat.  While  the  court  ad- 
mits that  "ordinarily  a  naked  promise  to  share 
the  cost  and  expense  of  a  party  wall  Is  a  personal 
covenant,  which  does  not  run  with  the  land," 
there  Is  no  valid  reason.  It  says,  why  the  oWr 
gatlw  may  not  be  secured  by  a  valid  contract 
lien.  Inferential];  the  court  must  regard  tbe 
creation  of  the  Hen  as  altering  tbe  nature  of  tbe 
agreement,  not  only  as  to  tbe  burden  of  the  ob- 
ligation BO  that  tbat  follows  tbe  land,  but  also 
as  to  tbe  benefit,  so  tbat  a  grantee  of  the  builder 
may  have  tbe  advantage  of  It.  Tbe  point  Is  not 
discussed,  however. 

Where  tbe  Hen  Is  created  by  the  nonbullder.  It 
Is  enforceable  against  the  land  In  the  hands  of 
subsequent  purchasers  witb  notice,  as  any  other 
Hen.  Knowles  T.  Ott  (Tez.  Civ.  App.)  84  8.  W. 
29R :  Arnold  T.  Chamberlain,  14  Tex.  Civ.  App^ 
634,  89  S.  W.  201. 

Constructive  notice  by  record  Is  deemed  suf- 
ficient.' It  Is  Immaterial,  apparently,  whether 
the  record  be  among  deeds  (Knowles  v.  Ott 
[Tez.  Civ.  App.]  S4  8.  W.  29S)  ;  or  among 
mortgages  (Arnold  t.  Chamberlain,  14  Tex. 
Ctv.  App.  084,  39  8.  W.  201). 

h.  OhUfjaiion  vnder  oontnot  at  eaowmbronoe. 

1.  fitHMtatf  ooveiumt. 

Cases  In  which  the  agreement  Is  considered 
between  the  nonbullder  and  his  grantee  In  con- 
nection with  the  covenant  against  encumbrances 
In  the  deed  by  which  soeb  grantee  takes  title 
throw  Bide  llgbt  upon  tbe  enforcement  of  tbe  ob- 
ligation between  assignees.  If  tbe  covenant 
against  encumbrances  Is  deemed  violated,  this  Is 
a  Tirtnal-  holding  that  tbe  party-wall  agreement 
Is  enforcettble,  on  some  theory  against  the 
grantee.  The  oppoeite  la,  of  course,  equally 
true. 

In  O'Nell  T.  Van  Tassel.  187  N.  T.  297,  88  N. 
R.  814,  a  party  to  a  contract  for  purchase  of  a 
certain  lot  refused  to  complete  the  purchase  on 
tbe  ground  tbat  It  was  encumbered  by  a  party- 
wall  agreement  obligating  the  owner  to  share 
the  cost  of  repairing  and  rebuilding  the  wall 
with  Ibe  adjoining  owner.  "There  Is  here  a 
covenant  running  with  the  land,  which  compels 
the  owner  to  rebuild  and  repair,  and,  when  re- 
built. It  must  be  on  tbe  same  spot,  of  tbe  same 
size,  and  of  similar  materials,  as  when  original- 
ly constructed.  Such  a  covenant  cannot  be  re- 
garded In  any  other  li^t  then  as  a  perpetual  en- 
cumbrance, which  In  the  ease  of  urban  property 
restricts  its  free  use  and  enjoyment,  and  may 
seriously  embarrass  the  owner  In  respect  to  Its 
future  Improvement  If  he  desired  to  enlarge 
or  rebuild,  he  might  be  compelled  to  bnlld  an 
entirely  Independent  wall  upon  his  own  prem- 
ises, and  thus  further  reduce  the  available  space 
of  his  own  lot,  and  still  be  liable  uptm  bis  con- 
tinuing obligation  to  repair  or  rebuild  the  party 
wall." 

This  la  a  most  InteresUng  decision.  The 
court  here  holds  that  tbe  obllgaUev  to  pay.a 
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portion  of  tbe  cost  of  rebnlldlng  the  wall  may 
mn  ftad  Mod  socceMlve  owners  In  favor  of  buc- 
cewlve  owners  of  tbe  adjolaliv  peaperty.  Tbis 
la  a  perBooat  liability,  ander  tbe  wording  of  the 
opinion.  No  sagsestlOD  of  a  Ilea  Ib  there  made. 
Yet  It  Beema  to  be  firmly  established  that  the 
ooTcnant  to  pay  for  the  bulldlog  of  the  wall  Is 
personal,  and  will  not  mn  except  In  the  one 
case  pointed  out  In  Sebald  v.  MnlboUand,  166  N. 
Y.  4fi6,  60  N.  B.  260. 

There  ueems  tittle  grousd  for  a  distinction  be- 
tween an  obligation  to  share  the  cost  of  rebuild- 
ing, and  an  obligation  to  Bbare  the  cost  of  bnlld- 
ing.  so  far  as  fitness  to  mn  with  the  land  Is  con- 
cerned. Compare  Hart  Lyon,  00  N.  Y.  668. 
where  tbe  distinction  la  based  only  on  the  word- 
ing of  the  agreement. 

The  terms  of  the  agreement  are  made  the 
basis  of  tbe  decision  In  Kahn  Mount,  46  App. 
Dlv.  84,  61  N.  Y.  Supp.  358.  Only  tbe  parties 
"and  tbelr  legal  represaitatiTas"  were  botmd  by 
the  agreement.  "Obrtonsly,"  says  the  court, 
"tbe  covenants  contained  In  this  agreement  were 
personal  ones.  They  did  not  mn  and  were  not 
binding  upon  the  land  Itself."  Having  pasaed 
oat  of  tbe  hands  of' tbe  legal  representatives  of 
the  parties,  tbe  subsequent  owners  were  not 
bound  by  the  agreement. 

2.  BuOder'a  ov?nenMp  of  entire  waU. 

In  Blondeaa  v.  Sheridan,  81  Uo.  64^,  It  Is 
held  that  where  the  builder  owns  the  entire 
wall  until  payment,  his  possession  of  the  strip 
on  the  nunbullder'B  lot  amoants  to  an  encum- 
brauce  thereof.  The  agreement  of  tbe  giantor 
gave  the  adjoining  owner  permlBslon  to  erect 
tbe  wall  half  over  the  line,  and  stlpolated  that 
use  thereof  might  be  made  at  any  time,  himself 
or  hiB  grantee  paying  half  tbe  cost  of  the  part 
used.  "Tbls  Ifl  not  the  case,"  says  the  court, 
"of  a  party  wall,  which  la  a  wall  for  the  com- 
mon use  of  the  proprietors  of  adjoining  estates, 
to  tbe  erection  of  wblch  each  contributes  his  due 
propoitlon  of  the  coets,  and  each  has  a  right  to 
the  use  of  the  entire  wall.  That  Ib  but  an  ease- 
ment, but  here  tbe  wall  belonged  to  Hasting 
[the  builder],  and  under  the  agreement  he  had 
poBsesalou  of  a  strip  of  land  off  of  lot  10  [the 
nonbuf1der*Bl,  adverse  to  tbe  owner  of  said  lot. 
It  was  a  permanent  stracture,  and  as  effectually 
excluded  plaintiffs  from  the  possession  as  If  tbe 
owner  of  the  wall  had  bad  a  paramount  title  to 
the  strip  In  question." 

This  adverue  user  continued  In  the  opinion  of 
the  court  until  the  builder's  Interest  was  re- 
dnced  to  an  easement,  In  the  strict  sense  of  the 
temi,  by  payment  for  tbe  rlgbt  to  nse  tbe  wall. 
"Tbe  transection  was,  In  effect,  the  purchase  of 
the  rlgbt  to  that  strip  vested  In  .  .  .  [the 
builder's  grantee]  as  assignee  of  .  .  .  [the 
builder]  under  the  [nonbullder'e]  agreement. 
.  .  .  tbe  [builder's  ast^ignee]  had  no  paper 
title  to  the  strip,  It  Is  true,  but,  having  erected 
the  wall  npon  It,  under  tbe  agreement  with 
.  .  .  fthe  nonbullder],  It  effectually  passed 
a  right  to  occupy  and  possess  the  strip  forever, 
or  as  long  as  the  wall  might  stand." 

3.  EguUaile  charge. 

"By  tbe  contract  entered  Into  between  Lam* 
aster  and  tbe  Baldwins,"  says  the  court  In 
Burr  V.  I^smaater,  SO  Neb.  688,  0  L.  R.  A.  637. 
27  Am.  St.  Rep.  428,  46  N.  W.  1016,  "the  latter 
were  authorised  to  construct  one  half  of  the 
party  wall  on  the  vacant  lot  owned  by  Lamas* 
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ter,  and  he  covenanted  for  himself,  his  belrs  aod 
asulgns.  to  pay  the  Baldwins  tbe  one  half  of  tbe 
coat  of  the  wall  whenever  be  should  make  use 
of  the  same.  This  agreement  gave  the  Baldwins 
an  Interest  In  the  nature  of  an  easement  In  tbe 
lAmaster  lot,  and  constituted  an  encumbrance. 
The  obligatlm  to  pay  a  portion  of  the  coat  of 
the  wall  was  not  merely  a  personal  covenant 
binding  upon  Lamaster,  but  was  a  bnrden 
which  ran  with  the  land,  and  bound  his  grantees 
to  pay  for  one  half  uf  the  wall  If  they  used  tbe 
same.  It  was  a  charge  upon  the  lot  conveyed  to 
tbe  Burrs,  and,  until  It  was  used  by  them,  the 
Baldwins  had  a  right  of  property  in  tbe  walL" 
While  this  languags  mns  tbe  whole  gamut  of 
theories  for  the  enforcement  of  party-wait  agree- 
ments against  assigns,  yet  It  Is  fairly  dedndble 
that  tbe  court  has  In  mind  that  of  equitable 
charge.  "There  are  cases,"  It  eays,  "holding 
that  a  party-wall  agreement  like  the  one  before 
us  Ib  merely  personal,  binding,  alone,  upon  the 
parties  to  It,  and  does  not  attach  to  the  land ; 
but  the  weight  of  the  decisions  in  tiais  country 
la  to  the  effect  that  it  attaches  to  and  Is  m 
charge  up(Mi  tbe  land." 

4.  Bxpreee  lien. 

In  Arnold  v.  Chamberlain,  14  Tnl  Ctv.  App. 
684,  80  8.  W.  201,  It  la  atated  that  tbe  user's 
grantor  la  not  liable  on  his  covenant  against  m- 
cumbrances  because  be  bad  not  used  the  wall 
before  conveyance.  The  granMe  "alone  elected 
to  use  and  enjoy  the  partition  wall,  and,  U  a 
liability  and  a  charge  .  .  .  result  there- 
from. It  was  not  his  [the  grantor's]  act  and 
conduct  that  brought  it  Into  existence." 

On  the  other  hand,  In  Knowles  v.  Ott  (Tex. 
Civ.  App.)  84  8.  W.  295,  the  nonbullder  and 
each  of  the  mesne  grantors  Is  deemed  liable  oa 
hla  covenant  against  encumbrances.  "Where- 
fore," says  the  court,  tbe  original  grantor  "ou^t 
to  be  primarily  and  personally  liable  to  plaintiff 
tor  said  eom."  The  lot  Is  sulijeet  to  tbe  lien, 
but  the  user,  by  the  Judgment,  la  entitled  to  re> 
cover  from  bis  grantor,  and  t3ie  latter  from  bin 
grantor,  and  so  on  back  to  the  original  nonbulld- 
er. lu  view  of  the  express  creation  of  a  lien 
by  the  agreement,  the  latter  decision  would  seem 
the  correct  one. 

6.  Builder'e  eauement  1m  nonbuilder't  land. 

Plaintlira  contention  In  Hackey  v.  Hannon, 
34  Minn.  168,  24  N.  W.  702,  was  that  the  builder 
and  tats  assigns  acquired  an  easement  In  the 
nonfoullder'B  lot,  and  that  sndi  eaaemnt  and 
the  wall  Constituted  an  encumbrance,  entitling 
bim,  as  snch  nonbullder's  grantee,  to  damages 
for  breach  of  the  covenant  against  encumbrances, 
contained  In  his  deed.  Plaintiff  had  been  obliged 
to  pay,  under  the  agreement,  for  the  use  of  the 
wail.  The  conrt  supported  plaintiff,  holding 
that  "tbe  easement  in  tbe  plalntUEs*  land  In 
favor  of  and  appurtenant  to  .  .  .  [the 
builder's]  is  a  right  or  interest  In  a  third  person 
In  the  former,  to  the  diminution  of  its  valoe, 
and  thersfore  an  eucnmbrance.  .  .  .  The 
existence  <rf  the  encumbrance  doe*  not  depend 
upon  the  extent  or  amount  of  the  diminution  In 
value.  If  the  right  or  interest  of  the  third  per- 
son Is  ancb  that  the  owner  of  the  aervlent  estate 
hns  not  so  complete  and  absolute  an  ownership 
and  property  In  hid  land  as  be  would  have  if 
the  right  or  Interest  spoken  of  did  not  exist,  bis 
land  is,  in  law,  dlmlnltfbed  In  value  and  n- 
cnmbered." 
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lo  Ue&drlclu  T.  Stark,  37  N.  T.  106,  98  Am. 
Dev.  549,  the  opposite  view  la  taken.  "It  li 
true,"  aaya  the  coart,  "that  the  erection  of  a 
par^  wall  createa  a  eommnnlty  of  lutereat  be- 
twecD  nelsbborlng  profwletora,  bnt  there  la  do 
Jaat  sense  in  wblcb  tbe  reciprocal  easement  for 
ItB  preservation  can  be  deemed  a  l^al  encum- 
brance upoD  the  property.  Tbe  benefit  tbus 
secured  to  each  la  not  converted  Into  a  bordoi 
bj  the  mere  fact  that  it  ia  mutaal,  and  not  ex- 
clustve." 

This  case  Is  dlstlsgnlshed  In  Bnrr  t.  Lamaa- 
ter,  80  Neb.  688,  9  L.  R.  A.  637,  27  Am.  St  Bep. 
428,  46  N.  W.  1015,  on  the  ground  tbat  here 
the  wall  was  in  use  at  the  time  of  purchase, 
"it  Is  difltcnlt  to  see  how  a  pardiaaer  of  «ie  of 
tbe  buildings  and  tbe  lot  on  which  It  stands 
«ould  be  damaged  hj  the  existence  of  the  party 
wall,  as  tbe  easement  of  support  Is  motnal  and 
reciprocal.  But  where  one  purchases  a  vacant 
lot  wblcb  supports  the  half  of  the  wall  of  tbe 
butldlbg  erected  on  tbe  adjoining  lot,  and  snch 
purcbaaer  is,  by  tbe  terms  of  a  previous  party- 
wall  agreement,  obliged  to  pay  part  of  the  costa 
of  the  wall  in  order  to  use  It,  sucb  agreement 
and  wall  tire  an  encumbrance." 

In  Mobr  T.  I'armelee,  11  Jonas  A  8.  320,  tbe 
authority  of  Hendricka  t.  Stark  la  admitted,  bnt 
la  dlatlngnlabed,  and  the  easement  hald  to  con- 
stitute an  encumbrance  where  the  wall  reats  en- 
tirely upon  one  lo^  and  the  easement  la  alto- 
gethve  one-sided, 

1.  MiseelUmetma. 

Tbat  the  burden  of  an  Implied  contract  will 
not  be  enforced  against  a  grantee  where  the 
grautor's  obligation  Is  not  Implied  In  favor  of 
tbe  owner  of  tbe  adjoining  property,  so  that  tbe 
analogy  from  eoveuanta  ronnlng  with  tbe  land 
may  be  applied,  ta  beld  In  XJncoln  Burrage, 
177  Mass.  378,  52  L.  H.  A.  110,  59  N.  B.  67.  It 
docs  not  seem  to  be  generally  held,  however, 
tbat  one  side  of  the  covenant  may  not  be  per- 
sonal while  the  other  may  run.  See,  to  tbis  ef- 
fect, cases  noted  In  II.  a,  5.  0,  supra. 

Tbe  oaer  In  Arnold  v.  Chamberlain,  14  Tex. 
ClT.  App.  084,  39  S.  W.  201,  claimed  exemption 
«f  ills  property  from  the  lien  on  tbe  groand  that 
It  was  his  homestead.  Tbe  exemption  was  dla- 
nllowed,  however,  on  tbe  ground  that  the  prop- 
er^ was  charged  with  tbe  Han  at  the  time  he 
acquire  it,  by  reason  <a  the  ezlatoice  of  the 
agreement  The  Ineonslatent  position  Is  then 
taken  by  the  court  tbat,  althons^  the  lien  pre- 
'exlsted,  yet  tbe  user  could  not  recover  from  bis 
grantor  on  the  covenant  against  encumbrances, 
because  no  use  of  tbe  wall  was  made  prior  to 
the  conTeyance. 

Party-wall  agreements  are  set  out  In  full  in 
Rocbe  V.  Ultman,  104  111.  11 ;  Gibson  Holden, 
115  III.  199,  56  Am.  Hep.  146,  3  N.  E.  282 ;  Con- 
dnltt  V.  Boss,  ir>2  Ind.  166,  26  N.  0.  198 :  King 
V.  WIgbt,  165  Mass.  444,  29  N.  B.  644 ;  Joy  v. 
Boston  Fenny  Sav.  Bank,  115  Haas.  60 ;  Adams 

Noble,  120  Mich.  545,  79  N.  W.  810 ;  Warner 
V.  Rogers,  23  Uiun.  34 ;  Keating  v.  Korfhage,  88 
Ho.  524 ;  Burr  v.  Lamaster,  30  Neb.  688,  9  L. 
R.  A.  637,  27  Am.  St  Rep.  428,  46  N.  W.  1015  ; 
Weeks  v.  McMillan,  13  Daly,  189;  Sebald  v. 
Uulbolland,  156  N.  T.  456,  60  N.  B.  260 ;  Piatt 
r.  Bggleston,  20  Ohio  St.  414 ;  Arnold  Cham- 
"berlaln,  14  Tex.  Civ.  App.  634.  39  S.  W.  201. 

Appearing  as  a  clause  In  a  deed :  Savage  v. 
Mason,  3  Cush.  500 ;  Maine  v.  Cttmston,  98  Mass. 
817;  Standlsb  v.  Lawrence,  111  Mass.  Ill ;  Mat- 
thews V.  Dixey,  149  Mass.  695,  6  L.  B.  A.  102,  22 
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N.  C.  61 ;  Christie  v.  Hltchlson,  36  L.  T.  N.  S. 
621 ;  Irving  v.  Tui-nbull  [1900]  2  Q.  B.  129. 

In  tbe  form  of  a  lease.  Maekln  r.  Haven,  187 
HI.  480,  58  M.  B.  448. 

III.  XoncoHtractual  obltgatUm. 

a.  Implication  of  promite  to  share  ewpenae  of 
wall  erected  without  eapreta  eontraet. 

1.  Wall  elected  sierely  loith  eonaent  of  ad>ol»< 
ing  owner. 

Where  a  wall  has  been  erected  by  one  of  two 
adjoining  owners  without  express  contract  with 
the  other  for  payment.  It  seems  to  be  generally 
held  that  be  cannot  recover  from  the  other  on 
nee  of  tbe  wall,  where  there  has  been  no  more 
than  mere  assent  of  such  adjoining  owner  to  Ita 
erection  half  over  the  line.  OrlfSu  v.  Sansom, 
31  Tex.  Civ.  App.  560,  72  8.  W.  864;  Ust  v. 
Hombrook,  2  W.  Va.  340 ;  Buck  v.  Plentye,  80 
111.  258 ;  Orman  v.  Day,  5  Fla.  885 ;  Sherred  v. 
Cisco,  4  Sandf.  480 ;  Antomarcbl  T.  Russell,  63 
Ala.  3.56,  35  Am.  Rep.  40. 

Uf  course  the  builder's  grantee  stands  In  no 
better  position  tban  the  builder.   Allen  v.  Ev- 
ans, 161  Mass.  486,  87  N.  B.  571 ;  McCord 
Herrl<^,  18  111.  App.  423 ;  Kcenlg  t.  Haddtx,  21 
III.  App.  S3 ;  List  V.  nombrook,  2  W.  Va.  340. 

Where  It  is  not  shown  under  what  clrcum- 
staoces  tbe  wall  was  erected,  but  that  it  stood 
upon  the  line  at  tbe  time  of  acquisition  of  tbe 
properties  by  tbe  plaintiff  and  defendant,  tbe 
preaumptlon  Is  tbat  the  wall  belonged  reapeetlve- 
ly  to  tbe  owners  of  tbe  adjacent  lots  In  common. 
Plaintiff,  by  his  deed,  got  no  title  to  the  4^ 
Inches  on  defendant's  side  of  tbe  line,  nor  can  it 
be  presumed  that  his  predeceaaor  In  title  had 
any  unsatisfied  claim  for  contribution  against 
defendants,  nor.  If  be  had,  tbat  It  passed  to 
plaintiff  or  against  defendant  Ksnlg  v.  Had- 
dlx.  21  III.  App.  63. 

It  also  follows  tbat  the  noobullder's  grantee 
Is  not  liable.  Prelss  v.  Parker,  67  Ala.  600; 
Atttomnrchl  v.  Buasell,  63  Ala.  356,  86  Am. 
Bep.  40.  * 

A  wall  so  built  without  agreement  or  assent 
of  the  parties  Interested  In  the  property  Is  held. 
In  Sherred  v.  Cisco,  4  Sandf.  480,  subject  to  re- 
moval at  the  suit  of  one  claiming  under  the 
nonbullder ;  and  the  builder  to  be  liable  In  tres- 
pass. 

A  liability  of  tbe  user  In  trespass  Is  suggested 
In  some  cases  where  liability  in  assumpsit  Is  de- 
nied. Orman  v.  Day,  5  Fla.  385 ;  Antomarcbl 
V.  Russell,  68  Ala.  356,  35  Am.  Rep.  40,  where  It 
Is  suggested  tbat  the  entire  party  wall  la  tbe 
property  of  the  builder ;  Abrahams  v.  Krantier, 
24  Uo.  69,  66  Am.  Dee.  698,  where  the  wall  was 
erected  wholly  uimn  tbe  builder's  own  land. 

2.  Sreqtion  of  loall  trfth  empectation  of  pay- 
ment, to  nonftttttder'a  knowltdge. 

But  use  of  a  wall  erected  on  the  line  with 
tbe  expectation  of  pBytxent  of  which  expecta- 
tion tne  other  was  aware  at  the  time,  but  made 
no  objection,  renders  the  latter  liable.  Day  v. 
Caton,  119  Mass.  513,  20  Am.  Rep.  347 ;  Grlffln 
V.  Sansom,  81  Tex.  Civ.  App.  660,  72  8.  W. 
864 ;  Huek  v.  Plentye.  80  III.  258 ;  Bvans  v. 
Howell,  211  111.  86,  71  N.  E.  854;  Nalle  v. 
Paggl.  81  Tex.  201,  13  L.  H.  A.  50,  16  8.  W.  932. 

In  none  of  these  cases  are  assigns  Involved, 
except  In  the  last ;  and  In  that  It  was  held  that 
the  promise  would  be  Implied  against  tbe  nop- 
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builder  on  uw  bf  lils  grantee.  The  gruitee  wu 
not  held  liable. 

8.  SrecUou  of  teall  agattut  notibuad«r*$  vUh. 

Contribatlon  fa  equity  was  pemltted  In  the 
early  case  of  Campbell  Hesier,  4  Johns.  Cb. 
S84,  8  Am.  I>ec.  570,  where  a  ruiDona  party  wall 
waa  taken  down  and  rebuilt  solely  at  the  ez- 
ponae  or  one  of  tbe  adjoining:  owners  and  against 
the  protest  of  tbe  other.  Ue  was  permitted  to 
recover  from  a  anbaequent  ovratt  o£  the  other 
proitertjr,  who  nsed  the  wall,  on  the  theory  that 
"equality  is  equity,"  and  by  analog  from  the 
elTlI  law. 

The  case  has  since  been  doubted  in  Partridge 
V.  Gilbert,  15  N.  Y.  601.  69  Am.  Dec.  632,  by 
Denlo,  Ch.  J.,  though  approved  In  the  same  case 
Iqr  Blianfcland.  J.  It  was  diatlngnlahed,  If  not 
oTfrmled,  In  Bberred  Ciaeo.  4  Sandf.  480, 
holding  that  there  could  be  no  recovery  on  use 
of  a  wall  rebuilt  at  the  sole  expense  of  one  own- 
er after  Its  destruction  by  fire.  It  is  also  dis- 
tingniahed  In  Uat  v.  HombnxA,  2  W.  Ta.  840, 
and  Onnan  v.  Daj,  6  Fla.  885. 

On  the  other  hand,  it  is  approved  by  the  Judge 
for  afllrmance  in  Brown  v.  Pentz,  1  Abb.  App. 
Dec.  227,  and  by  tbe  Mlssoui-t  court  In  Sharp  v. 
Cheatham,  88  Mo.  408,  67  Am.  Rep.  433. 

It  is,  however,  clearly  In  conflict  with  the 
cases  ntpra  in  III.  a,  1. 

b.  Btatvtorv  obligation. 

While  there  Is  some  doubt  (see  iafra.  III.  c) 
as  to  the  CMistltutltmallty  of  statutes  authoric- 
ing  a  party  to  build  a  partition  wall  partly  upon 
an  adjoining  owner's  lot,  they  bave  been  en- 
forced In  several  jurisdictions.  The  rights  of 
assigns  of  the  builder,  and  of  the  adjoining  own- 
er, have  been  the  subject  of  considerable  litiga- 
tion, dependent  upon  the  construction  of  the 
atatntea.  For  convenience  the  various  statutes 
bave  been  treated  independently. 

tOKO. 

In  Iowa  "anyone  who  ta  alxint  to  build  con- 
tiguous to  the  land  of  another  may.  If  there  be 
no  wall  on  the  line  between  them,  build  a  brick 
or  stone  wall  thereon  .  .  .  [not  more  than 
18  Inches  in  thickness],  and  rest  one  half  there- 
of on  the  adjoining  land  :  but  the  adjoining  own- 
er shall  not  be  ccMnpelled  to  contribute  to  the 
expense  of  building  said  wall."  Iowa  Anno. 
Code  1897,  I  2994. 

"If  the  adjoining  owner  contributes  one  half 
of  tbe  expense  of  building  such  wall,  then  It  is 
a  wall  In  common  between  them ;  bat,  if  he  re- 
fuaea  to  contribute,  be  shall  have  the  right  to 
make  It  a  wall  In  common  paying  to  the 
person  who  erected  or  maintained  It  one  half  of 
Its  appraised  value  at  the  time  of  using  it." 
Id.  f  2095. 

"Every  proprietor  Joining  a  wall  has  tbe 
right  of  making  It  a  wall  in  common  In  whole 
or  In  part  by  repaying  to  the  owner  thereto  one 
half  of  Its  value,  or  one  half  ot  the  part  which 
he  wishes  to  hold  In  cmnmon,  and  one  half  of 
the  value  of  the  groood  on  which  it  Is  built,  if 
the  person  who  bas  built  It  has  laid  the  founda- 
tion entirely  upon  biu  own  ground."    Id.  |  3000. 

Under  these  laws,  it  is  held  that  the  grantee 
of  the  owner  of  the  unimproved  lot  Is  bound,  in 
ease  he  builds  against  the  wall,  to  pay  half  the 
value  to  the  builder.  Bertram  v.  Curtis,  81 
Iowa,  46 ;  Beggs  v.  DuUng,  102  Iowa,  13,  TO  N. 
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W.  732.  Bnt  the  obllgaUon  to  pay  in  the  event 
of  use  doea  not  eoaatitute  an  encumbrance  upon 
the  property  ao  as  to  support  an  action  by  the 
grantee  of  tbe  unimproved  land  against  bis 
grantor  on  the  covenant  against  enenmbranoas 
in  the  latter's  deed. 

It  seema  Hunt  tbe  presumptlMi  under  tlie  stat- 
ute is  that  the  ownerahlp  of  a  wall  standing 
half  upon  each  side  of  the  division  line  between 
adjoinbig  lots  Is  In  the  builder  and  his  grantees, 
and  a  purchaser  of  tbe  vacant  lot  Is  not  entitled 
to  assume  that  the  owner  of  the  vacant  lot  owns 
so  mnch  of  the  wall  as  rests  upon  his  side  of 
the  line.  Fw  tbe  builder  nndw  the  statute  lias 
no  rii^t  to  demand  nor  tbe  owner  ot  the 
vacant  lot  any  obligation  to  pay  for  tbe  half 
resting  thereon,  until  the  owner  of  such  lot 
shall  use  tbe  same  as  a  party  wall,  Bertram  v. 
Curtis,  31  Iowa,  46. 

But,  when  the  vacant  lot  haa  been  built  nptm 
and  the  wall  used,  then  Uie  grantee  maj  pre- 
sume that  bis  grantM  has  paid  for  tbe  wall  In 
pursuance  of  bis  statutory  liability.  Where  he 
Is  aware  of  the  contrary,  of  course,  this  pre- 
sumption cannot  be  made ;  and  it  la  lield  that  in 
such  a  case  the  burden  of  the  obligation  passes 
to  him  with  a  tranter  of  tbe  title,  and  be  mnat 
pay  the  owner  of  the  building  vliose  wall  bis 
grantor  has  used.  Pew  t.  Buchanan,  72  Iowa, 
637,  34  N.  W.  458. 

Wblle  tbe  obligation  of  the  owner  of  tbe  va- 
cant lot  la  such  as  passes  upon  a  grant  to  the 
purchaser,  tbe  builder  of  tbe  wall  does  not  ob- 
tain any  interest  in  tbe  land  by  reason  thereof. 
No  easement  In  his  favor  Is  created  -by  statute. 
It  Is  a  personal  obligation  of  the  owner  of  tbe 
vacant  lot.  C<»iBequentiy  a  verbal  agreement 
for  tbe  erection  of  a  party  wall  at  Joint  expeose 
is  not  taken  out  of  the  statute  of  frauds  by  part 
performance,  as  it  would  be  were  an  Interest  in 
land  thereby  created.  Price  v.  Lien,  84  Iowa, 
500,  61  N.  W.  52. 

Yet  In  Swift  v.  Calnan,  102  Iowa,  206,  37  L. 
R.  A.  462,  68  Am.  St.  Rep.  443,  71  N.  W.  283. 
In  an  action  to  establisb  a  mechanics'  lien,  tbe 
court  held  that  It  would  enforce  a  parol  con- 
tract to  pay  half  the  coet  of  tbe  erection  of  the 
wall  upon  use,  where  the  wall  had  actually  been 
erected  upon  the  strength  thereof,  and  use  made 
of  it  subsequently  by  the  adjoining  owner.  It  is 
suggested  that  this  contract  does  not  differ  from 
the  oblIgatli»i  which  tbt  law  imposes,  and,  there- 
fore, doea  not  fall  within  the  meaning  of  "spe- 
cial agreements,"  which  the  stetute  requires 
shall  be  in  writing.  To  the  same  effect,  see 
Wlckersham  v.  Orr,  9  Iowa,  253,  74  Am.  Dec 
348. 

The  Iowa  statute  Is  said  (Bertram  v.  Curtis, 
31  Iowa,  46)  to  be  based  upon  the  Civil  Code  of 
Louisiana,  art  671. 

LouiiHaHa. 

Under  the  Louisiana  Code,  the  owner  of  a 
wall  standing  wholly  on  his  land  at  tbe  time  of 
purchase  la  entitled  to  recover  from  tlie  owner 
of  the  adjoining  lot  half  tbe  value  of  the  wall 
and  tbe  atrip  of  land  covered  by  It,  upon  th» 
erection  of  a  building  by  the  latter  which  makM 
use  of  such  owner's  wall,  no  prior  agreement 
therefor  having  been  entered  into.  Uurreli  t. 
Fowler,  S  La.  Ann.  165. 

The  bmefit  of  tbe  statutory  oUtgatlMi  nuw 
with  the  land  into  tbe  bands  of  a  snbsequent 
purchaser  of  tbe  improved  property  (Irwla  t. 
Peterson,  26  la.  Ann.  800)  :  whl)«^  the  obllga- 
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tloo  to  pay  rwts  opon  the  pnrcliaMn  ot  the  ad- 
joining property  until  the  oniglnal  bnilder  or 
biB  grantee  is  recompensed  for  the  wall,  regard- 
less ot  the  fact  that  the  wall  may  have  been 
built  against  by  such  parehaaer's  ptvedecesaor  In 
title,  and  that  such  imrebeaer  acquired  the  pnqH 
erty  without  notice  that  payment  for  the  wall 
bad  not  been  made.  Winter  v.  Reynolds,  24  La. 
Ann.  113 ;  Chlem  t.  Lafebre,  27  La.  Ann.  199 ; 
Qialble  T.  Hown,  1  Ia.  Ann.  140. 

The  bnilder  under  the  Loalslana  law  la  re- 
garded as  the  owner  of  the  entire  wall  until  he 
baa  been  retmbursed  half  Its  value  by  the  adjoin- 
ing owner.  OldBteln  y.  Firemen's  Bldg.  Aasa 
44  La.  Ann.  492,  10  So.  928. 

ifaa»aoftti«etta. 

Under  a  proTlnclal  statnte  for  a  while  d&emed 
to  be  in  force  In  MaaaachuBetta,  "one  who  builds 
against  the  wall  of  a  neighbor  la  bound,  when 
be  shall  build,  to  pay  for  one  half  of  the  wall  bo 
tax  as  UMd."  The  liability  so  InyraBed  was  held 
In  We!d  T.  Nichols.  17  Pick.  588,  to  be  personal 
to  tbe  vaer, — at  any  rate  to  Bucb  an  extent  that 
an  oral  promise  by  the  grantee  of  tiie  vacant  lot 
to  Indemnify  his  grantor  against  any  liability 
by  reason  of  certain  walls  theretofore  erected 
between  the  division  line  and  that  adjoining  was 
held  not  to  coocem  an  Interest  In  land,  and  was, 
therefore,  not  within  the  requirement  of  the 
statute  of  frauds  that  such  a  contract  should 
be  In  writing.  But  such  grantee  having  erected 
a  building  against  the  wall,  and  his  grantor  hav- 
ing been  compelled  to  pay  the  value  of  half  the 
wall,  such  grantee  was  ordered  to  make  good 
this  Judgment  to  his  grantor  under  his  parol 
promlae  to  indemnity. 

See.  to  the  same  effect.  In  regard  to  the 
provincial  statute  being  In  force,  Quinn  v. 
Horse,  180  Masa.  317 ;  but  It  was  held  uneonstl- 
tnttonal  In  Wllklns  v.  Jawett,  189  Mass.  20.  29 
N.  E.  214. 

Pmfuylvania. 

of  tm. 

By  the  act  of  February  24,  1721,  of  tbe  pro- 
vincial assembly  In  Pennsylvania,  It  Is  provided 
that  "tbe  Brat  builder  shall  be  reimbursed  one 
moiety  of  the  charge  of  such  party  wall,  or  for 
BO  much  thereof  as  the  next  builder  shall  have 
occasion  to  make  use  of,  before  such  next  build- 
er Bhall  any  ways  use  or  break  Into  the  said 
wall."    1  Pepper  k  L.  Digest,  col.  607,  {  88. 

Under  this  act,  the  right  to  receive  payment 
Is  held  personal  to  the  party  erecting  the  wall, 
and  not  pasaing  to  his  grantee. 

So.  tbe  assignee  of  the  flnt  builder's  right  Is 
entitled,  as  against  the  subsequent  grantee  of 
SBch  builder's  property,  to  recover  against  the 
next  builder  upon  the  tatter's  use  of  tbe  wall. 
Todd  V.  StokeB,  10  Pa.  165. 

And  where  the  builder  bad  conveyed  his  house 
and  lot  to  a  third  party,  and  the  adjoining 
owner,  upon  oae  of  tbe  wall,  had  paid  such 
third  party  therefor,  it  waB  held  that  payment 
bad  been  made  to  the  wrong  person,  and  did 
not  extingulBh  the  liability  of  such  adjoining 
owner,  "the  next  builder,"  to  the  "first  bnilder." 
Gilbert  V.  l>rew,  10  Pa.  219. 

In  Haines  v.  Dripa,  2  Pars.  Sel.  Eq.  Cas.  286, 
a  mason,  to  whom  the  owner  of  the  lot  built 
upon  assigned  tbe  statutory  right  to  enforce 
payment  on  use,  was  permitted  to  recover  In  an 
action  brought  In  bis  own  name  against  a  sub- 
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sequent  purchaser  of  the  adjoining  lot  who 
erected  a  house  against  the  wall. 

Consistently,  It  was  held  In  Hart  v.  Kucber, 
5  Serg,  &  R.  1,  that  payment  by  the  owner  of 
the  vacant  lot,  althou^  tbe  latter  did  not  use 
the  wall,  extinguished  tbe  obligation,  and  tbat 
no  conveyance  under  seal  put  upon  record  la 
necessary.  Therefore,  plaintiffs,  who  had  sub- 
sequently pnrcbaaed  the  Improved  lot,  could  not 
hold  tbe  defendants,  the  snbaequent  purchasers 
of  tbe  vacant  lot,  liable,  although  they  were 
"next  builders"  within  the  meaning  of  tbe  stat- 
nt*. 

So,  tbe  next  builder's  obligation  was  held  In 
Davids  V.  Harris,  9  Pa.  501,  to  be  a  proper  sub- 
ject of  garnishment  as  a  personal  claim  of  the 
flrst  bnilder  agalnat  whom  ao  action  of  debt 
had  been  brought 

Tbe  only  case  at  variance  with  these  Is  White 
V.  Snyder,  2  Miles  (Pa.)  895,  where  a  grantee 
of  the  first  builder  was  held  to  be  the  "«qttltable 
owner"  of  such  builder's  claim  against  a  subse- 
quent user,  but  was  not  allowed  to  bring  the  ac- 
tion in  his  own  name.  Tbe  obligation  could 
only  be  enforced  by  an  action  In  the  name  of  the 
builder  to  bla.  the  grantee's,  use.  The  ease  was 
In  equity. 

In  regard  to  the  enforcement  of  tbe  obligation 
between  grantees  after  use  of  the  wall  had  been 
made,  tbe  court  held,  In  Inglea  v.  Brlnghurst,  1 
Dall.  841,  1  L.  ed.  167,  that  the  use  matured 
the  liability,  and  made  It  personal  to  tbe  party 
using.  It  was  not  enforceable  as  a  Hen  against 
the  land  In  the  hands  of  a  subsequent  grantee  of 
the  user  without  notice. 

The  obligation  of  tbe  statute  was  enforced  In 
Haines  t.  Drips,  2  Pars.  Sel.  Bq.  Cas.  2S6. 
against  a  user,  whose  predecessor  In  title  had 
permitted  the  erectl<m  of  an  arched  alleyway, 
tbe  legs  of  which  Included  between  them  an  equal 
amount  from  each  lot.  Special  assent  of  the 
then  owner  was  made  necessary  by  the  fact  that 
more  of  his  lot  was  used  Id  such  arch  than  tbe 
statnte  pwmltted  to  be  antroprlated  for  a  party 
wall.  Like  assent  was  Implied  against  tbe  de- 
fendant, the  user,  from  tbe  act  of  use.  And  the 
obligation  Imposed  by  the  statute  was  enforced 
agalnat  blm,  not  only  as  to  the  wall  resting  on 
tbe  crown  of  the  arch  and  extending  half  on 
each  side  of  the  line,  but  also  as  to  the  leg  on 
the  user's  tot. 

In  Kelwig  V.  Schenck,  7  Phlla.  389,  the  legs 
of  such  au  arch  are  held  to  constitute  part  of  the 
party  wall,  and  therefore  are  subject  to  tbe 
building  regulations  equally  with  a  solid  wall, 

Aet  of  18». 

In  1849  the  legislature  enacted  tbat  "In  all 
conveyances  of  bouses  and  buildings,  the  right 
to,  and  compensation  for,  tbe  party  wall  built* 
therewith  shall  be  taken  to  bave  paased  to  tbe 
purchaser  unless  otherwise  expressed;  and  the 
owner  of  the  house  for  tbe  time  being  sball  have 
all  the  remedies  In  respect  to  such  party  wall 
as  bo  might  have  In  relation  to  the  house  to 
which  this  attached."  1  Pepper  A  li.  Digest, 
col.  509,  I  92, 

The  case  of  Dannaker  r.  Riley,  14  Pa.  485. 
was  decided  in  tbe  lower  court  before  the  pas- 
sage of  this  statute,  and,  tberefore,  the  court, 
on  appeal,  affirmed  the  Judgment  of  tbe  court 
below,  that  tbe  tirat  bullder'a  rli^t  to  compensa- 
tion was  personal,  and  did  not  pass  npim  an  as- 
signment for  the  benedt  of  creditors  before  the 
wall  bad  been  built  against. 

In  Bell  V.  BroDSon,  17  Pa.  863^  It  was.b«Id„ 
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thftt  tlila  statute  affected  only  soeb  convejranceK 
as  were  made  subsequent  to  Its  passage  ;  so  that 
the  obligation  could  not  be  enforced  bj  one  to 
whom  the  builder  bad  coBTered  In  1847,  al- 
though the  wall  was  not  built  against  until  after 
the  passage  of  the  statute  In  1849.  Contra. 
Pratt  V.  MelgB.  2  Pars.  Sel.  Eq.  Caa.  302. 

Dj  this  act  the  Interest  of  the  builder  Is  de- 
clared. In  Knight  t.  Beenken,  30  Pa.  372,  to 
have  been  made  "In  law  what  It  always  was  In 
Aict. — an  Interest  Id  the  naltr,  and  not  a  mere 
personal  right"  So  that  a  conveyance  of  hia 
house,  by  the  builder  subsequent  to  1849,  carries 
with  It,  uuless  expressly  excepted,  the  right  to 
compensation  for  the  party  wall.  And  tbls  ts 
held  to  be  true  In  spite  of  a  previous  attempt  to 
dispose  of  such  right  by  an  unrecorded  bill  of 
aale  of  which  the  grantee  had  no  notice  until 
after  receipt  of  bis  deed.  See  also  Totlmer'a  Ap- 
peal, 61  Pa.  lis,  and  KItter  t.  Sieger,  lOB  Pa. 
404,  the  Jatter  case  holding  It  trespass  to  break 
Into  a  party  wail  without  prior  payment.  .  But 
In  u  recent  case,  Tbomaa  v.  Tradesmen's  Trust  ft 
Sav.  Fund  Co.  7  Ta.  Dlat.  B.  375,  the  right  to 
compensation  under  the  statnte  was  held  to  be 
a  dioae  in  action  In  faTor  of  the  builder,  and  not 
an  encumbrance  upon  the  property  of  the  ad- 
joining proprietor  within  the  meaning  of  a  pol- 
icy ot  Insurance  which  protects  such  proprietor 
ugalnat  liens  or  eneumbraBcee  which  can  be  en- 
forced by  a  judgment  against  the  Insured's  prop- 
erty. 

Where  the  related  properties  were  situated 
oatelde  the  limits  of  Philadelphia,  and  the  stat- 
ute of  1721  did  not  apply,  an  oral  promise  by 
one  owner  to  pay  half  the  cost  ot  the  party  wall 
erected  by  his  adjoining  owner  was  hrid.  In 
Euwer  t.  Ueuderson,  1  Pennyp.  468,  to  place 
the  parties  In  the  same  position  as  If  their  land 
were  situated  within  the  city  limits  and  sub- 
ject to  the  statute.  The  later  statute  of  1849, 
being  general,  applies ;  and  therefore  the  build- 
er's Interest,  being  an  Interest  in  land,  accom- 
panied the  land  to  the  grantee,  and  a  settle- 
ment by  the  adjoining  owner  with  him  was  held 
to  relieve  the  former  from  liability  upon  the 
builder's  repurchase  of  the  land,  although  the 
settlement  with  bis  grantee  was  not  carried  out. 
The  adjoining  owner  Is  no  longer  liable,  even 
upon  hla  original  promise. 

Use  of  the  wall  by  the  adjoining  lot  owner 
matures  the  obligation  under  the  statnte,  and 
a  subsequent  conveyance  of  the  builder's  lot, 
even  without  reservation,  does  not  carry  the 
right  of  compensatlw  to  the  grantee.  Lea  t, 
Jones,  28  ]*a.  Super.  Ct  587,  Reversing  11  Pa. 
Dlat.  R.  490 ;  Opinion  Adopted  by  supreme  court 
on  afllrmcuce  209  Pa.  22,  57  Atl.  1113.  After 
action  had  been  brought  against  the  defendant 
for  use  of  the  wall  erected  by  the  plaintiff,  the 
'latter  conveyed  his  lot  to  a  third  party,  re- 
serving his  right  against  defendant  by  an  unre- 
corded agreement.  Such  third  party  subsequent- 
ly conveyed  to  defendant  without  reservation 
either  by  deed  or  agreement.  And  on  this  ground 
defendant  claimed  that  right  to  compensation 
followed  the  property  Into  his  hands  under  the 
statute.  Dut  the  court  held  a  reservation  la 
the  deed  unnecessary  to  a  retention  of  the  right 
to  compensation  by  the  owner  of  the  builder's 
lot  at  the  time  of  use  by  the  adjoining  owner. 
•The  obvious  Intent  of  this  act  Is  to  give  the 
right  of  compensatlcm  to  the  person  who  Is  In- 
jured. The  Injury  arises  from  the  use  of  the 
wall  In  the  construction  of  an  adjoining  build- 
ing. By  'the  owner  ot  the  house  for  the  time 
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belDg*  must  be  understood  the  owner  when  the 
wall  In  thus  used.  Until  such  use  there  Is  do 
Injury.  Upon  such  use  the  Injury  la  complete, 
and  a  right  of  action  accrues  to  the  person  Id- 
Jured.  The  right  which  ran  with  the  land  la 
converted  Into  a  right  to  Immediate  compensa* 
tlun.  One  parchsslng  after  the  use  Is  complete 
is  not  Injured  by  It,  and  therefore  has  no  claim 
to  compenutloD.*' 

A  mechanic's  Hen  upon  the  adJolnlDg  vacant 
lot  la  eatabllvhed  bv  a  sttpulatloD  Id  the  ma- 
son's contract  with  the  builder  that  compensa- 
tlou  for  the  use  of  the  wall  when  It  should  ac- 
crue should  be  paid  to  him.  And  a  grantee  of 
the  builder  with  notice  holds  subject  to  this 
Hen,  and  stands  In  the  position  of  trustee  there- 
of, since  suit  must  be  brought  In  his  name  to 
enforce  the  same  for  the  beneSt  ot  the  mason. 
Consequently,  a  eonveyauce  without  notice  by 
such  grantee  Is  a  breach  of  the  trust,  render- 
ing him  liable  to  the  manon  In  an  action  of  as- 
sumpsit tor  money  had  and  received.  Roberta 
Bye,  SO  Pa.  375,  72  Am.  Dec.  710.  In  the 
lower  court  Sharswood,  P.  J.,  held  that  an  ac- 
tion on  the  case  for  wrongfully  using  the  wall 
would  also  lie  upon  such  a  conveyance,  although 
the  wall  had  not  been  actually  used. 

That  a  right  to  use  a  neighbor's  wall,  erect- 
ed wbolly  on  his  own  land,  based  on  a  payment 
by  plaintiff  to  anch  neighbor,  for  wfaldi  receipt 
was  given,  bnt  not  recorded,  cannot  be  enforced 
against  such  neighbor's  grantee  without  notice, 
see  Helmbach's  Appeal  4I'a.)  7  Atl.  737. 

The  greatest  difficulty  experienced  by  the 
Pennsylvania  courts  under  the  statutes  of  1721 
and  1849  arose  In  considering  the  effect  of  the 
erectl<Mi  of  a  wall  between  adjoining  lota  by 
one  who  owned  both,  and  as  to  the  effect  of  a 
unity  of  title  to  both  lots  In  one  person  prior  to 
use.  where  the  division  wail  had  been  erected 
while  the  lota  were  owned  separately. 

In  the  former  case  It  was  held  that  between 
separate  purchasers  at  sheriff's  aale  of  the  lota 
no  obligation  existed,  either  under  the  statnte 
or  the  common  law.  by  which  the  purchaser  of 
the  vacant  lot  was  bound  to  the  other  for  a 
moiety  of  the  cost  of  the  wall  upon  his  ose  of  It. 
Oat  T.  Mlddleton,  2  Hlles  (Pa.)  247. 

Nor  upon  one  heir  to  pay  to  another  for  a 
use  ot  the  wall  standing  half  npm  the  latter** 
portion,  on  an  allotment  In  partition  ot  an  In- 
testate's  esute.  Norrls  t.  Adama,  2  Ulles  (Pa.) 
337. 

These  two  cases  were  followed  In  Doyle 
Bitter,  6  Phlla.  577;  Flnley  v.  Steublng.  38 
PhUa.  Leg.  Int.  880;  and  Gless  T.  Sehadt.  14 
Pa.  Co.  Ct  177, — In  each  of  which  the  wall 
had  been  erected  upon  the  division  line  between 
the  two  lots  by  the  owner  of  them  both,  and  the 
lots  subsequently  conveyed  to  separate  pur- 
chasers, bounding  tlie  vacant  lot  by  the  center 
of  the  party  wall,  and  making  no  reservatloo  In 
the  deed. 

The  only  case  at  Tarlanee  with  thla  view  la 

that  of  McGIttlgnn  v.  Evans,  8  Phlla.  264.  In 
that  case  the  owner  of  adjoining  lots  Improved 
one,  placing  its  side  wall  half  upon  the  adjoin- 
ing lot.  Subsequently  be  conveyed,  at  different 
times,  both  lots  to  the  plaintiff,  and  the  latter 
a  few  mouths  later  tranafwred  the  vacant  lot 
to  the  defendant  without  mratlonlng  the  party 
wall.  The  defendant  began  the  erection  of  a 
building  against  such  wall,  and,  upon  bis  re- 
fusal to  pay  therefor,  the  court  enjoined  fur- 
ther use  until  payment.  It  was  said  that,  under 
the  act  of  1849,  plaintiff  became  the  ownfr^of 
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the  wall  as  realty  upon  his  purchase  of  the  lots 
from  the  b-jllder.  "He  has  no  claim  against  any- 
one for  the  half  built  upon  the  adjoining  land; 
hut  the  wall  Is  his  own,  and  bis  neighbor  can- 
not use  It  without  compensation."  The  defend- 
ant elalned  the  wall  as  appurtenant  to  bla  lot, 
but  It  wac  held  not  to  be  so.  "As  the  party  wall 
Is  realty.  Its  transfer  requires  the  same  forms 
and  solemnities  as  the  transfer  of  the  whole 
house,  and  It  Is  not  pretended  that  any  such  ex- 
ist." The  ownership  of  t>oth  lots  by  tbe  plain- 
tiff was  urged  as  an  extinguishment  CFf  tbe  ob- 
ligation to  pay.  But  tbe  court  disregarding  Oat 
T.  MIddleton.  2  Miles  <Pa.)  247,  and  Norrls  v. 
Adams,  2  Miles  (Fa.)  337,  said  that  "when 
[tbe  bullderj  built  upon  one  of  the  tots 
[owning  bothj,  he  recognized  tbe  dlstlnctlve- 
nesa  of  each  lot  by  erecting  tbe  wall  upon  both. 
The  law  created  It  a  party  wall,  and  such  It 
must  continue.  The  fact  that  eventually  both 
lots  were  owned  by  one  person  could  not  change 
Its  cbaraoterlsllc,  because  It  could  not  make  it 
ce&!te  to  be  a  wall  erected  upon  distinct,  ad- 
joining lots.  If,  Indeed,  it  did,  or  could,  then, 
when  they  agtln  were  owned  by  dllFerent  per- 
sons, the  wall  assumed,  or  resnmed,  the  condi- 
tion or  character  of  a  party  wall."  And  the 
court  flnally  reaches  the  conclusion  that,  though 
the  wall  was  built  by  tbe  owner  of  both  lots, 
and  came  Into  the  hands  of  a  subseqnent  owner 
of  both  lots,  yet  the  defendant,  the  grantee  of 
such  subsequent  owner,  took  his  vacant  lot 
charged  with  tbe  servitude  of  the  wall  as  a 
burden,  aud  the  further  obligation  to  pay  for 
the  wall  upon  use. 

A  distinction  is  made  in  Volght  v.  Wallace, 
179  Pa.  520,  36  Atl.  SIS,  on  the  ground  of  a 
reservation  in  the  deed  from  tbe  builder.  Plain- 
tiff, being  tbe  owner  of  two  adjoining  lots. 
bnlU  a  wall  upon  the  division  Hoe,  and  con- 
veyed the  unimproved  lot  to  a  third  party  by 
deed  to  the  middle  of  tbe  wall,  expressly  provid- 
ing, however,  that  no  right  to  use  the  wall  was 
thereby  granted  until  such  third  party,  hla  heirs, 
or  assigns,  should  pay  half  the  cost  thereof  to 
the  builder,  his  heirs,  or  assigns.  The  Im- 
proved lot  he  subsequently  conveyed  to  the  de- 
fendant. Defendant  thereafter  purchased  tbe 
vacant  lot  by  deed  containing  the  same  stipu- 
lation In  regard  to  payment  that  bad  been  Im- 
posed by  the  bnllder  originally.  Upon  use  of 
the  wall  by  defendant  plaintiff  demanded  pay- 
ment upon  the  ground  that  the  provision  of  the 
statute  of  1848,  to  the  effect  that  the  right  to 
receive  payment  followed  the  builder's  lot  on 
conveyance,  applied  only  to  cases  where  the  ob- 
ligation to  pay  was  statutory ;  and  that,  since 
tho  obligation  In  this  case  was  imposed  only  by 
tbe  deed  creating  the  wall  as  a  party  wall,  the 
right  to  enforce  the  name  remained  personal  to 
himself  as  builder.  The  court  held,  however, 
that  tbe  statute  applied  to  party  walls,  whether 
mnde  so  by  authority  of  the  statute  ot  1721  or 
by  prescription,  or  by  agreement.  Thovfore, 
the  right  to  enforce  the  obligation  passed  with 
the  builder's  lot  to  defendant  on  conveyance, 
and  was  extinguished  by  tbe  union  of  both  lots 
In  bis  sole  ownership  at  the  time  of  use. 

As  to  the  second  proposition,  where  the  wail 
is  originally  built  ijelween  properties  owned  by 
different  proprietors,  and,  therefore,  starts  Its 
career  as  a  proper  party  wall,  subsequent  unity 
of  title  to  the  two  lots  fn  a  single  owner,  ft  Is 
held,  does  not  extinguish  the  character  of  the 
wall  as  a  party  wail.  Thus,  In  Beaver  v.  Nut- 
ter. 10  Phlta.  345,  plalntllTs  acquisition  of  ad- 
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Joining  properties  from  different  owners,  one  of 
whom  had  erected  upon  bis  lot  a  building  with 
its  side  wall  half  upon  the  other  lot,  did  not 
extinguish  the  right  to  compensation,  and,  al- 
though the  easements  were  temporarily  merged 
In  the  plaintiff  by  his  unity  of  title,  yet  they 
were  only  for  the  time  being  held  in  abeyance ; 
"the  right  remains  as  before,  under  a  higher 
title,  und,  upon  a  subsequent  severance  of  the 
estate  by  alienation  of  a  part  of  It,  the  alienee 
becomes  entitled  to  all  the  continuous  and  ap- 
parent easeownts  which  had  been  used  by  the 
owner  during  the  nnlty  of  the  estate."  The 
servitude  was  open  and  manifest  by  tbe  exist- 
ence of  the  wall,  and  the  defendant  must  be 
held  to  have  taken  the  vacant  lot  with  construc- 
tive notice.  Therefore,  although  the  plaintiff 
had  conveyed  tbe  vacant  lot  to  the  defendant's 
grantor  without  mentioning  the  wall,  and  the 
defendant  had  no  actual  notice  that  plaintiff 
on  his  conveyance  of  the  house  to  a  third  party 
bad  reserved  to  himself  the  wail  adjoining  the 
vacant  lot,  it  was  held,  upon  defendant's  use  of 
the  wall,  that  the  plaintiff  was  entitled  to  re- 
cover Its  valne  from  him  nnder  the  statute. 

See  also  HcOlttlgan  v.  Evans.  8  Fhlla.  264, 
supra. 

Id  an  earlier  case  in  equity,  Pratt  v.  Meigs, 
2  Pars.  Bel.  Eq.  Cas.  302,  In  which  the  builder 
sought  to  enforce  the  statutory  obligation 
against  his  grantee,  who  bad  purchased,  also, 
tbe  adjoining  lot  at  the  time  of  use,  tbe  nnlty 
of  title  was  deemed  to  have  merged  the  obliga- 
tion to  pay  and  the  right  to  receive  payment ; 
especially,  the  court  says,  where  It  appears  that 
tho  use  was  not  made  until  after  1849.  But 
see  Bell  v.  BronoMi,  17  Pa.  363,  holding  that 
the  act  applies  only  to  conveyances  subsequently 
made. 

Provision  was  made  In  1872  for  buildings  In 
the  city  of  Pittsburg.  Among  tbe  clauses  of  the 
statute,  the  following  was  incorporated  in  re- 
gard to  payment  for  walls :  "Tbe  said  party 
wall  shall  be  erected  by  the  party  first  bnllding 
at  his  own  cost.  .  .  .  The  owner  or  own- 
ers of  said  adjoining  lot,  his  or  their  heirs,  or 
assigns,  or  lessees,  shall  not  use  said  party  wall 
by  building  Into  or  against  It,  or  by  In  any  way 
using  it  for  any  new  building  or  structure,  nntfl 
he  or  they  shall  have  paid  to  the  first  builder  or 
builders,  his  heirs,  or  assigns,  tbe  proportion 
of  tbe  cost  of  said  wall  as  fixed,  ...  or  so 
much  of  It  as  he  may  desire  to  use."  1  Pepper  & 
L.  Digest,  cols.  510,  511,  a  95,  96. 

Under  this  provision,  a  lessee  who  builds 
against  a  party  wall  Is  held  liable,  even  though 
he  la  not  owner  of  the  fee.  Fidelity  Ins.  Trust, 
&  S.  D.  Co.  V.  Hafner,  6  Pa.  Super.  Ct.  48. 

The  provision  of  the  statutes  of  1721.  1849, 
and  1872  h.ive  been  Incorporated  in  a  general 
statute  regulating  building  in  all  cities  of  tbe 
second  class  throughout  tbe  state.  See  3  Pep- 
per ft  L.  Digest,  col.  66,  |  33,  col.  67,  |  40,  Col. 
66,  S  85. 

South  Carolina. 

In  South  Carolina  "every  person  who  shall 
erect  In  a  city  or  town  any  building  with  brick 
shall  have  liberty  to  set  half  his  partition  wall 
in  his  next  neighbor's  ground,  provided  he 
leaves  a  toothing  in  the  corner  of  such  wait 
for  bis  neighbor  to  adjoin  nnto."  (Enacted 
1842.)    Bev.  Stat.  1883,  I  1066. 

"When  the  owner  (rf  snch  adjoining  land  shall 
build,  he  shall  pay  for  one  half  of  the  said  i»ar- 
tltion  wall  so  far  as  he  makes  use  of  the  same." 
(1848,  id.  S  ,967.        Dig,,,,  ,y  Google 
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No  caBes  arising  under  tbls  statute  hare  been 
found,  but  the  question  In  regard  to  the  party 
to  whom  payment  sbould  be  made  is  left  ftbso- 
lutelr  In  doubt  bere. 

Kngland, 

Under  an  Uogllab  statute  (14  Geo.  III.  cbap. 
78, 1  41),  requiring  that  "the  person  or  penwns 
at  whose  eipense  any  party  wall    .    .    .  shall 

be  butlt,  .  .  .  shall  be  reimbursed  by  the 
owuer  or  owners,  who  shall  be  entitled  to  the 
Improved  rent  of  the  adjoining  building,  .  .  . 
and  who  shall,  at  any  time,  make  use  of  such 
party  wall,"  title  In  the  meantime  being  vested 
solely  In  the  builder,  it  waa  held  that  an  ad- 
mtnlstrator,  who,  as  such,  received,  the  Improved 
rents  from  the  adjoining  property,  was  bound  to 
pay  the  adjolnlug  owner  a  moiety  of  the  cost 
of  a  wall  erected  by  him  and  bnllt  against  by 
the  doCntdut's  Intestate.  Thacker  t.  Wilson, 
3  Ad.  ft  Bl.  142. 

Under  the  same  sUtute,  It  was  held  In  Wil- 
liams V.  Fockllngton,  2  Bam.  &  Ad.  878,  that 
a  tenant  of  adjoining  properties,  one  of  which 
he  has  Improved,  building  a  party  wall,  cannot 
recover  from  bis  lessee  of  the  adjoining  prop- 
erty who  baa  ballt  thereon  using  the  wall,  half 
th«  cost  thereof,  since  he  is  himself  the  owner  of 
the  Improved  rent  within  th«  meaning  of  ths 
statute. 

e.  Obltgation  impoKd  bp  munieipal  ordinanoe 
or  building  regulation. 

IHttrict  of  Cobmhia. 

By  a  building  regulation  In  force  in  the  Dis- 
trict of  Columbia  it  Is  provided  that  the  "llrst 
builder  shall  be  reimbursed  one  moiety  of  the 
charge  of  such  party  wall,  or  so  much  thereof 
as  the  next  builder  uhall  have  occasion  to  make 
use  of.  before  such  next  builder  shall  anyways 
iisi!  or  break  Into  tiie  wall." 

The  right  to  receive  payment  under  this  regu- 
lation waa  enforced  In  Halplne  v.  Barr,  21 
D.  C.  881,  in  favor  of  the  grantee  of  the  build- 
er's property.  In  spite  of  the  contention  of  the 
second  builder  that  payment  under  the  terms  of 
the  ordinance  sbould  properly  be  made  to  the 
"flrst  builder."  The  court,  however,  construes 
the  regulation  as  creating  "an  easement  belong- 
ing to  the  Urst  builder,"  appurtenant  to  his 
lot.  and  holds  that  by  the  flrst  builder  was  sub- 
atantlally  meant  the  owner  of  tbe  flrst  building, 
and  the  principle  was  that,  when  the  adjoining 
owner  should  come  to  avail  himself  of  that  wall, 
he,  of  course,  should  pay  for  it. 

But  after  the  maturity  of  the  obllgatlmi  by 
use  of  tbe  wall  by  the  adjoining  owner,  a  sub- 
sequent conveyance  of  the  builder's  property 
does  not  carry  with  It  a  right  to  enforce  the 
benefit  of  the  ordinance,  unless  expressly  men- 
tioned. Eberly  v.  Behrend.  9  Uackey,  215. 
Upon  use,  the  obligation  acquires  the  nature  of 
a  purely  personal  debt  It  "could  no  more  be 
regarded  os  an  appurtenance  to  the  property  out 
of  which  It  had  grown  than  could  a  claim  for 
rent  of  that  property,  previously  due." 

The  ordinance  does  not  apply  where  the  wall 
Is  built  by  the  owner  of  both  Iota  upon  which 
It  stands.  l>rlest  t.  Talbott,  16  App.  D.  C.  422. 
And  although,  upon  a  conveyance  of  the  im- 
proved tot.  tbe  grantee  acquires  also  an  ease- 
ment of  support  In  so  much  of  the  wall  as 
rests  upon  the  remaining  vacant  lot,  the  owner 
of  the  latter  Is  under  no  obligation,  upon  the 
66  U  R.  A. 
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erection  of  the  house  on  that  lot  against  the 
wall,  to  pay  ■  portloo  of  its  cost. 

Camden,  yeto  Jeraey. 

The  right  to  compensation  for  <»te  half  the 
value  of  a  party  wall  given  to  the  owner  of 
tbe  building  first  erected,  under  an  ordinance 
of  the  city  of  Camden,  New  Jersey,  Is  deemed  to 
pass  with  the  land  upon  which  the  house  Is  built, 
and  la  not  personal  to  the  builder.  So  the  gran- 
tee of  the  builder  was  held,  In  Hunt-v.  Ambms- 
ter,  IT'S.  J.  Eq.  208,  to  be  entitled  to  an  In- 
junction against  his  grantor,  who,  after  such 
conveyance,  acquired  title  to  the  adjoining  lot. 
and  began  the  erection  of  a  bnllding  thereon, 
making  nue  of  the  party  wall,  without  prior  pay- 
ment therefor  to  the  complainant.  The  rl^t 
to  compensation  was  held  to  have  passed  as  an 
incident  to  the  ownership  of  the  land  conveyed. 

d.  OoiutttutUmBMtif  of  parfg-waU  statiitss. 

The  constitutionality  of  statutes  permitting 
the  erection  of  a  party  wall  opon  an  adjoining 
lot  without  tbe  consent  of  the  owner,  and  com- 
pering such  owner  to  pay  a  portion  of  Its  cost 
upon  nse,  has  nut  been  frequently  questltmed. 
The  expediency  and  conveulenee  of  such  regula- 
tions Is  such  that  they  seem  to  have  been  ac- 
quiesced In  without  opposition.  Where  such 
has  been  the  case  for  a  number  of  years,  the 
courts  are  reluctant  to  overthrow  established 
practice,  and,  upon  tbe  common  ground  of  stat- 
utory constructiw,  resolve  tbe  doubt  In  favor 
of  the  statute. 

But  it  <s  undoubtedly  true  that  fundamental 
rights  of  property  are  violated  by  a  statute 
which  permits  one  lot  owner  to  place  a  per- 
muneat  structure  upon  an  adjoining  lot;  and 
this,  not  only  without  compensation,  but  with 
the  accompanying  right,  usually,  to  collect  Its 
value  on  use.  Even  a  provision  for  compensa- 
tion for  the  strip  used  would  not  validate  the 
statute,  since,  manifestly,  the  use  for  which  the 
property  Is  taken  Is  not  public.  Such  a  stat- 
ute met  strong  condemnation  In  Wlikina  t. 
Jewett,  ISU  Moss.  29,  29  N.  B.  214. 

"The  pruvtslon  in  question  undertakes  to  deal 
with  private  property,  and  to  authorize  one 
man  tr.  appropriate  and  use  the  property  of  an- 
other without  his  consent.  It  assumes  to  take 
privale  property  without  due  process  of  law, 
and  without  compensation.  It  Is  repugnant  to 
the  fundamental  principles  declsred  In  the  Dec- 
laration of  Rights,  that  the  property  of  the  sub- 
ject shall  not  be  spproprtated,  even  for  public 
use,  without  paylnj;  him  a  reasonable  compen- 
sation therefor,  and  that  he  shall  not  be  de- 
prived of  his  property  but  Xtj  the  Judgment  of 
bis  peers,  or  tbe  law  of  tbe  land ;  and  that  in 
all  controversies  concerning  property  he  shall 
have  a  right  to  trial  by  Jury.  .  .  .  Undoubt- 
edly the  authority  of  the  legislature.  In  tbe  ex- 
ercise of  the  police  power.  Is  very  broad.  This 
power  Is  founded  upon  the  principle  that  any 
man  may  be  reasonably  restrained  In  the  use  of 
his  property  so  as  not  to  InJuK  othws.  .  .  . 
But  It  docs  not  Justify  authorizing  one  man  to 
appropriate  and  use  tbe  property  of  another 
without  his  consent  and  without  adequate  com- 
pensatiw." 

This  decision  Is  strongly  supported  by  the 
dic*«»ii  of  ritney,  V.  C,  In  Traute  v.  WhIU,  46 
N.  J.  Eq.  437,  10  Atl.  106.  "And,"  he  says.  "I 
think  It  proper  to  say  further  that,  but  for  the 
express  dictum  of  Chancellor  Oreen  in  Bunt  v. 
Ambruster,  17  N.  J.  Eq.  208.  I  sbpnid  .hare 
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thought  an  act  or  ordloance  authorizing  a  party 
to  bnlM  a  wall  on  bla  nelghbw'a  land  to  be  aim- 
ply  not  l^lslatlon,  bat  usurpation,  I  confess 
It  la  not  forbidden  by  any  clause  In  tbe  Constl- 
tuUoD,  and  I  have  always  supposed  It  was  not 
thought  to  be  necessary  by  tbe  framers  of  that 
iDstmment  to  Insert  In  it  a  clause  forbidding 
the  taking  of  private  property  for  private  use, 
either  with  or  without  compensation,  and  that 
leglfllatloQ  In  that  direction  waa,  In  the  absence 
of  express  constitutional  authority,  beyimd  tiie 
lawmaking  power.  And  It  seenu  to  me  that 
where  my  neighbor  takes  azcIubIto  possession 
and  occnpatltHi  of  my  land  by  covering  It  with  a 
solid  wall  of  masonry,  many  feet  high,  h«  'takes' 
It  from  me  in  the  most  thorough  and  effective 
maimer,  althon^  the  legal  title  remains  In  me. 
.  .  .  There  la  a  clear  dUtlnctl«i,  and  no 
necessary  connection,  between  leglsIatlTe  regula- 
tion of  the  size  and  character  of  the  walls  of 
buildings  la  crowded  cities,  and  legislative  aa- 
tbority  to  one  man  to  build  a  wall  on  his  neigh- 
bor's land  with  the  view  erf  conferring  a  bene- 
fit upon  him.  Tbe  former  Is  Jastlflable  and  prop- 
er as  a  police  regulation,  to  prevent  the  spread 
of  fire,  and  to  guard  against  the  danger  of  fall- 
ing buildings,  and  that,  I  understand,  the  his- 
tory of  the  legislation  In  regard  to  party  walla 
shows  to  be  Its  origin.  But  the  question  wheth- 
er Ar  not  two  adjoining  owners  shall  erect  and 
own  and  oijoy  a  wall  In  cmnmon  hetwe^  them, 
or  shall  each  erect  his  own  wall  on  his  own  land 
and  en]oy  it  as  be  does  his  other  prc^rty,  con- 
cerns those  adjoining  owners  only,  and  In  It 
the  public  baa  no  interest  whatever." 

The  contrary  view  la  taken,  however.  In 
Hont  T.  Ambmster,  17  N.  J.  Elq.  208,  where  It  Is 
held  that  an  ordinance  In  the  dty  of  Camden, 
giving  any  builder  the  right  to  erect  half  his 
wall  upon  the  adjoining  lot,  and  requiring  the 
adjoining  owner  to  pay  half  the  valne  of  ao 
much  as  be  may  use,  "Is  not  repugnant  to  the 
Constitution  of  theUnlted  States  or  of  this  state, 
because  compensation  Is  not  provided  for  the 
land  occupied  by  the  wall.  The  land  Is  not 
taken  for  public  use,  and,  therefore,  not  within 
tbe  terms  or  meaning  of  the  Constitution.  The 
land  la  not  taken  from  the  owDer  In  any  sense. 
It  remains  his.  together  with  tbe  wall  constmct- 
ed  upon  It.  If  be  use  It,  or  sny  part  of  It,  for 
building  purposes,  be  Is  required  to  pay  the  ad- 
joining owner  a  molpty  of  tbe  cost  of  the  portion 
so  used.  Tbe  ordinance,  for  purposes  deemed 
equally  advantageous  to  both  the  adjoining  pro- 
prietors, and  beneflclal  to  the  corporation  at 
large.  Imposes  a  burden  upon  tbe  land.  The 
proprietor  of  tbe  land  thua  burdened,  In  contem- 
plation of  law,  receives  an  equivalent  In  the  cor- 
responding easement  which  he  enjoys  In  the 
land  of  the  adjoining  proprietor.  Similar  laws 
have  existed  from  a  very  early  period  In  Eng- 
land and  In  this  country,  and  they  have  been  re- 
garded, not  as  ananthorlzed  violations  of  the 
pn^>ert7  or  rights  of  the  citizen,  but  rather 
.  .  .  as  evidences  of  a  vigilant  and  civilized 
police." 

For  the  reason  that  the  statute  had  been  l<»ig 
66  L.  R.  A. 


In  effect,  unquestioned,  the  Iowa  court,  In  Swift 
V.  Calnan,  102  Iowa,  200,  87  L.  B.  A.  492,  63 
Am.  St.  Bep.  44S,  71  N.  W.  233,  upheld  the 
statute  of  that  state,— McClaln's  Code  1888,  If 
2019  et  8tttf.  "That  It  comes  very  close  to  the 
lino  must  be  conceded.  But  tbe  fact  that  It  has 
existed  for  more  than  fwtjr  years,  and  has  been 
generally  accepted  and  recognized  as  valid  and 
enforceable.  Is  strong  reason  for  sustaining  the 
act,  even  If  we  were  disposed  to  doubt,  as  a  new 
question,  Its  constltntlniallty.  ...  We 
think  that  the  act  In  question  Is  not  so  plainly 
In  derogation  of  the  Constitution  ...  as 
that  we  ought  to  hold  It  Invalid.  .  .  .  Such 
law  prevents  disputes  and  unseemly  contentions 
between  'neighbors,'  and,  as  an  exercise  of  the 
police  power.  Is  valid.  .  .  .  Nor  can  they 
[such  statutes]  be  said  to  be  violative  of  the 
ooustltutlMUl  provlskRW  with  reference  to  pri- 
vate property,  for  the  reason  that  thej  adjust 
the  equities  of  tbe  parties  as  nearly  as  possible 
according  to  natural  Justice.  .  .  .  Compul- 
florj  eaaeioents  for  the  public  good  are  quite 
common  to  oar  law.  See  the  law  with  reference 
to  drains,  dams,  and  division  fences.  .  .  . 
Although,  as  we  have  said,  there  is  considerable 
doubt  as  to  the  validity  of  the  statute,  jet  It  la 
not  so  plainly  In  violation  of  the  Constitution 
as  to  require  an  adverse  decision." 

Bee  also  Uvana  v.  Jayn^  23  Pa.  34,  where  the 
constitutionality  of  the  act  of  1849,  giving  the 
city  surveyor  the  right  to  condemn  an  existing 
party  wall  and  permit  Its  removal  because  In- 
sufficient to  support  a  large,  new  building  a)>out 
to  be  erected  on  the  adjacent  lot,  was  called  Into 
question.  But  the  court  deemed  the  act  "no  In- 
vasion of  the  absolute  right  of  property,  for  that 
abeolnte  Involves  a  relative.  In  that  It  Implies 
the  right  of  each  adjolner,  as  against  the  other, 
to  Insist  on  a  separation  by  a  boundary  more 
substantial  than  a  mathematical  line." 

If,  however,  the  police  power  does  "not  go  be- 
yond preventing  an  Improper  use  of  the  land 
with  reference  to  the  due  exercise  of  rights  and 
enjoyments  of  legal  privileges  by  others"  (Cool- 
ey,  Const.  LIm.  6th  ed.  p.  475)  ;  or  extend  be- 
yond the  establishment  of  regulations  "with  a 
view  to  protect  the  community  and  Its  several 
members  against  such  use  or  employment  [of 
property]  ...  as  would  be  injurious  to 
society  or  unjust  toward  other  Individuals"  (2 
Story,  Const.  |  19B4), — it  would  certainly  seem 
doubtful  whether,  under  its  cover,  the  legisla- 
ture may  authorize  one  owner  to  burden  the  land 
of  another  by  a  wall,  either  with  or  without 
compensation  for  the  nse.  And,  even  If  com- 
pensation were  required  of  the  builder  by  stat- 
ute, and  this  were  sufflclent  to  constltutlonallze 
it,  qwrre,  whether  the  mere  possibility  of  value 
which  a  party  wall  Imposed  upon  a  vacant  lot 
has.  Is  a  compensatI(Hi,  as  saggested  In  Hunt 
V.  Ambruster,  17  N.  J.  Bq.  20& 

Compare  statutes  or  ordlnanoes  attempting 
to  give  Individuals  the  right  to  drain  over  land 
of  another;  decisions  thereon  collected  In  note 
to  Be  Tuthill,  49  L.  B.  A.  781. 

W.  A. 
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£.  R.  SULLIVAN  and  Wife,  AppU., 

V. 

JONES  ft  LAUGHLIN  STEEL  COMPANY. 
(208  Pa.  640.) 

1.  An  Injnrr  which  l«  conilnnou  and 
vemedlmhie  mt  Ibw  anly  by  m  mvltl- 
pllcltr  oC  Niilta  may  be  regarded  as  irrep- 
arable, BO  as  to  JuBtify  tbe  exerctse  of  tbe 
reatralDing  powers  of  a  court  of  egntt^. 

X.  A  mnnufncturer  of  itisr  Iron  will  be 
eB]otn«a  from  cban^lDg  the  manaer  of 
operating  bla  furnaceB  tf  the  result  of  the 
change  la  to  cast  ore  dust  upon  neighboring 
realdentlal  property  In  such  qoantltles  as  to 
destroy  homes  end  other  property  there  alt- 
uated.  - 

8.  When  the  Itt-vr  cannot  fflve  protec- 
tion and  relief  to  which  a  complainant  Id 
equity  Is  admittedly  entitled,  the  chancellor 
can  no  more  withhold  relief  than  the  law 
can  deny  protection  and  relief  If  it  la  able  to 
give  them. 

4.  An  Injnnctlon  cannot  be  refused  be- 
cause mere  injury  will  result  from  awarding 
than  from  refuaing  It.  if  tbe  <Hie  asking  tor 
It  IB  entitled  to  it  an  a  matter  of  right. 

{MttohtU,  Ch.  J.,  and  Fell  ond  Thmnpton,  JJ., 
dtosnit.) 

(Uarcb  26,  1904.) 

APPEAL  by  complainants  from  a  decree 
of  the  Court  of  Common  Pleas,  No.  2, 
for  Allegheny  County  dismissing  their  bill 
filed  to  enjoin  the  operation  of  defendant's 
plant  in  such  a  manner  aa  to  destroy  the 
value  of  neighboring  property.  Reversed. 
The  facts  are  stated  in  the  opinions. 
Messrs.  Tkoaama  Fattersom*  James  R. 
Sterrett,  and  M.  W.  AclieMm,  Jr.»  for 
appellants. 

Meears.  Oaoi«a  C.  Wllsom,  WlUlam 
D.  Evanst  and  Olaremoe  Bnz-lelgk,  for 
appellee: 

Persons  living  in  a  town-  or  city  must 
make  some  sacrifices. 

Tipping  v.  St.  Helen's  Smelting  Co.  4  Best 
A  S.  608 ;  McDevitt  v.  People's  Natural  Qaa 
Co.  leo  Pa.  367.  28  Atl.  948;  Shodea  T.  Dun- 
bar, 57  Pa.  274,  08  Am.  Dec  221;  Hv^en- 
sHn^s  Appeal,  70  Pa.  106,  10  Am.  Rep.  660. 

NoTB. — As  to  Injunction  or  damages  because 
of  injury  or  discomfort  by  nolae,  smells,  gas, 
smoke,  etc.,  see,  in  this  series,  GalnesTille,  H. 
ie  W.  R.  Co.  V.  Hall,  9  L.  R.  A.  298  ;  Bohan  t. 
Port  Jervis  Ua)<llght  Co.  9  L.  R.  A.  711,  and 
cases  In  note  thereto;  People  v.  Detroit  White 
Lead  Works,  9  L.  R.  A.  722;  Wylle  v.  Blwood. 
9  L.  R.  A.  726 ;  Suaquebanna  Fertilizer  Co.  v. 
HalMie,  S  L.  R.  A.  737;  Powell  v.  Bentley  ft 
G.  Furniture  Co.  12  R.  A.  S3,  and  tiote; 
Jones  T.  Brie  ft  W.  Valley  R.  Co.  17  L.  R.  A. 
T.'iS ;  Fogarty  t.  Junction  City  I*resBed  Brick 
60  L.  R.  A. 


Appellants  cannot  change  the  character  of 
this  manufacturing  district  by  building 
their  houses  so  near  to  it,  and  in  such  dis- 
advantageous locations,  as  to  be  practically 
in  it,  and  then  be  heard  to  say,  "You  are 
operating  your  furnaces  adjacent  to  a  resi- 
dence portion  of  the  city,"  or,  "We  are  ex- 
periencing  greater  discomforts  than  belong 
to  life  in  a  manufacturing  community." 

Richards's  Appeal,  57  Pa.  105,  98  Am. 
Dec.  202. 

If  a  person  locates  his  house  in  Pitts- 
burgh, almost  on  the  line  of  its  chief  manu- 
facturing district,  he  cannot  enjoin  the  oper- 
ation of  the  industries  there  carried  on  be- 
cause they  "produce  some  discomforts,  and 
even  some  injury  to  him." 

Wier's  Appeal,  74  Pa.  230;  Gzamiecki  v. 
Bolltnan  (Pa.)  10  Cent.  Rep.  96,  11  Atl. 
660;  tlvans  v.  Reading  Chemical  Fertiiiztng 
Co.  160  Pa.  209,  28  Atl.  702;  Com.  v.  Mil- 
ler, l.Sft  Pa.  93,  23  Am.  St.  Rep.  170,  21  Atl. 
138;  Dilioorth's  Appeal,  91  Pa.  247;  Penn- 
sylvania Lead  Co.'s  Appeal,  96  Pa.  116,  42 
Am.  Rep.  534;  Daugherty  Typewriter  Co.  v. 
Kittanning  Iron  d  Steel  Mfg.  Co.  178  Pa. 
215,  35  Atl.  ini;  Bigler  v.  Pennsylvania 
Canal  Co.  177  Pa.  28,  35  Atl.  112;  Bobb  v. 
Carnegie  Bros.  145  Pa.  324,  14  L.  R.  A.  329, 
27  Am.  St.  Rep.  694,  22  Atl.  649;  Harvey 
V.  Susquehanna  Coal  Co.  201  Fa.  63,  88  Am. 
St.  Rep.  850,  50  Atl.  770. 

BrowM,  J.,  delivered  the  opinion  of  tbe 
court : 

The  material  facts  in  this  ease,  of  more 
than  ordinary  interest  and  importance*  are 
not  in  dispute.  They  are  readily  gathered 
from  the  court's  findings,  and  from  testi- 
mony which  is  uneontradicted.  In  1869  the 
appellee's  predecessors  in  title  purchased 
land  from  Jennie  P.  A.  Sullivan,  one  of  the 
appellants,  and  erected  furnaces  on  it.  The 
location  of  tlie  land  at  that  time  was  in 
Pitt  ttrnmship,  which  has  since  been  annexed 
to  tlie  city  of  Pittsburgh.  It  lies  between 
the  Monongahela  river  and  Second  avenue. 
This  avenue  runs  along  the  foot  of  a  bluff, 
on  the  top  of  which  the  properties  of  appel- 
lants are  situated,  at  an  average  distance  of 

Co.  18  L.  R.  A.  756 ;  Sperb  \.  Hetrt^lltan 
Blev.  R.  Co.  20  h.  R.  A.  752 ;  Boston  Ferrule 
Co.  T.  HlllB.  20  L.  R,  A.  S44  :  Frost  T.  Berkeley 
PhoBphflte  Co.  26  1..  R.  A.  693 ;  Austin  v.  Au- 
gusta Terminal  R.  Co.  47  L,.  R.  A.  755 ;  Chi- 
cago G.  W.  R.  Co.  V.  First  M.  E.  Church,  50  L. 
R.  A.  488 ;  I.oul8Tllle  U.  Co.  v.  Foster,  50  !>. 
R.  A.  813 ;  Hill  V.  HcBnrney  Oil  ft  Fertilizer 
Co.  52  U  R.  A.  SOS :  Swift  v.  Broylea,  68  R. 
A.  SOO ;  Lonlsvllle  ft  N.  Terminal  Co.  v.  Jacobs, 
61  L.  R.  A.  188;  Froellcher  v.  Oswald  IroD 
WorkB,  64  L.  R.  A.  228. 
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about  1,000  ffeet  in  a  northerly  direetion 
fraa  the  fumacBB  of  the  appellee.  The  tops 
of  these  fomaoee  are  a  little  lower,  and  the 
stacks  a  little  higher,  than  the  blnff.  The 
distriot  in  which  the  fomaoes  are  located, is, 
and  for  many  years  hu  been,  difttinctlvely 
and  excIuaiTely  a  mann&ctnring  one,  and 
the  district  on  top  of  the  blnfT,  where  appel- 
lants' properties  are  situated,  is,  and  has 
been  tax  some  time,  a  reeldence  locality, 
which  lias  been  subject  to  tiie  smoke  and 
dnst  from  the  furnaces  and  mills  al<xig  the 
Ifonongahela  river  at  the  foot  of  tiie  bluff, 
but  was  never  subject  to  on  dust  in  annt^- 
ing  and  injurious  quantities  until  about 
July  1,  1001.  FriM-  to  1898  the  appellee 
had  three  furnaces  in  blast  on  the  sites  of 
the  present  ooes,  and,  about  seven  or  eight 
years  before  this  bill  waa  Aled^  b^an  to  use 
<*MB8aba"  ore.  It  had  been  using  "Old 
Range"  ore,  the  supply  which  is  being 
echausted.  The  amount  of  Mesaba  ore  used 
durii^r  the  time  stated  averaged  about  30 
per  cent  of  the  total  quantity  used.  This 
Mesaha  ore,  brought  from  Minnesota,  is  ot 
a  fine  and  duatlike  quality.  Old  Range  is 
coarse  and  lumpy.  No  complaint  is  made 
of  the  emission  and  settling  of  dust  upon 
the  properties  of  appellants  when  either  or 
both  these  ores  were  used  prior  to  1901.  Be- 
tween March,  1898,  and  May,  1901,  accord- 
ing to  the  court's  ninth  finding:  "The 
three  furnaces  at  that  time  constituting  the 
Eliza  furnaces  were  rebuilt,  improved,  and 
enlarged  upon  the  site  then  and  now  occu- 
pied by  them,  and  a  fourth  furnace  added 
upon  that  site.  The  first  of  the  rebuilt  fur- 
naces was  'blown  in'  September  I,  1890,  the 
second  May  13,  1900,  the  third,  January  21, 
1901,  and  the  fourth  on  May  8,  1901.  Theee 
furnaces  as  rebuilt,  improved,  and  enlarged, 
are  constructed  in  accordance  with  modem 
and  approved  plans,  and  in  their  construc- 
tion are  in  every  respect  equipped  with  mod- 
em appliances  and  improvements,  and  are 
equal,  in  many  respects  superior,  to  other 
furnaces  in  this  locality  in  which  pig  iron 
is  manufactured,  and  are  among  the  largest 
known  in  the  iron  business,  having  a  capac- 
ity each  of  about  500  tons  daily  production, 
and  consuming  together  about  4,000  tons  of 
ore  daily."  The  capacity  of  these  new  fur- 
naces is  twice  or  three  times  that  of  the  old 
ones  replaced  by  them.  After  the  fourth 
and  last  furnace  was  blown  in,  the  annoy- 
ance and  injury  began,  against  the  continu- 
ance of  which  relief  is  sought  by  this  bill. 

The  escape  of  dust  from  blast  furnaces  in 
large  quantities  is  due  to  what  is  known  as 
a  "slip,"  a  definition  of  which  is  found  in 
the  court's  eleventh  finding:  "The  escape 
of  dust  from  blast  furnaces  into  the  atmos- 
phere is,  and  always  haa  been,  incident  to 
their  operation.  It  escapes  at  all  times,  but 
66      R.  A. 


in  larger  qnuitiUea  when  what  is  known  m 
a  'slip'  occurs  in  the  fnmace.  In  the  opera- 
tion of  all  blast  fumaoea  'slips'  occur  from 
time  to  time.  These  are  ooeasioned  by  the 
caking  or  inmisting  of  the  ore  in  the  stadc 
of  the  fnmace,  and  the  hlling  away  of  the 
ore,  fuel,  and  limesttme  brawaih  the  crust 
by  reason  of  the  conUnued  eombusUon  and 
the  liqnefaetioa  oS  the  iron,  thus  forming  a 
chamber  or  vacant  space  Into  which  the  in- 
crusted  ore  at  the  top  drops,  occasioning  an 
explosion,  the  violence  of  which  depends  up- 
op  the  extent  the  eavity  produced  and 
the  amount  of  gas  accumulated  therein. 
Slips  occur  at  irr^^lar  intervals,  and,  per* 
haps,  more  frequently  since  the  use  of  Me- 
salia  ores,  their  frequency  depending  upon 
the  manner  in  uriiich  the  furnace  is  working. 
Sometimes  there  may  he  but  4  dips  in  twen- 
tyfour  hours,  while  at  other  times  during  the 
same  period  the  number  may  be  as  high  as 
IH."  The  seventeenth  finding  is:  "Ore 
dnst  was  first  noticed  settling  upon  proper- 
ties in  the  neighborhood  of  defendant's  fur- 
naces as  early  as  1809,  but  the  deposit  did 
not  become  serious  until  about  July,  1901. 
Since  that  time,  dust,  in  greater  or  less 
quantities,  has  been  carried  from  the  de- 
fendant's furnaces  and  deposited  upon  and 
about  plaintiffs'  premises.  The  effect  of  the 
dust  is  not  only  annoying,  but  injurious  to 
property ;  it  chokes  rain  conductors  upon  the 
houses,  discolors  fabrics  and  paints,  and  in- 
jures carpets  and  curtains ;  it  is  of  a  greasy 
nature,  and  difficult  to  remove  from  botii 
garments  and  paints;  it  has  also  been  de- 
stnictivo  to  fruit  and  shade  trees  and  vege- 
tation generally,  and  has  depreciated  the 
value  of  plaintifTs'  properties  from  25  per 
cent  to  60  per  cent."  The  furnaoes  were 
operfited  in  a  careful  and  skilful  manner, 
and  no  effort  or  money  waa  spared  to  keep 
them  in  constant  good  order  and  repair.  Aa 
to  the  escape  of  this  ore  dust,  a  further  find- 
ing is  the  sixteenth:  "The  escape  of  ore 
dust  due  to  'slips'  in  the  fumaoe  is  a  finan- 
cial loss  to  the  operator,  both  iu  the  matter 
of  production  and  in  the  loss  of  ore.  The 
defendant  has  been  diligent  in  its  efforts  to 
find  means,  or  to  adopt  appliances  or  inven- 
tions, which  will  prevent  the  escape  of  dust 
from  its  fumaces.  Up  to  the  present  time 
no  appliance  has  been  found  which  will  ef- 
fectually prevent  or  reasonably  diminish  the 
escape  of  the  ore  dust  from  blast  fumaces 
when  'slips'  occur.  The  use  of  Old  Range 
ores  exclusively  would  not  materially  lessen 
the  number  of  'slips'  occurring  in  furnaces, 
but  would  to  a  considerable  extent  decrease 
the  amount  of  ore  dust  discharged  into  the 
air  at  each  explosion." 

Answering  requests  for  findings  of  fact  by 
the  appellants,  the  court  said  that  in  its  own 
findings  it  had  substantially  ^^^^^^^^^ 
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lowing:  "The  residence  district  in  which 
plaintiffs'  property  is  situated,  and  which  is 
a  part  of  the  fourteenth  ward  of  the  city 
of  Pittsburgh,  was,  prior  to  the  year  1890,  a 
pleasant  and  habitable  part  of  the  city. 
While  subject,  as  most  parts  of  the  city  are, 
to  smoke,  it  occasioned  no  special  inconven- 
ience to  the  inhabitants,  and  the  testinKmy 
shows  that  flowers,  trees,  and  shrubs  were 
kept  and  eared  for,  and  were  not  injured  by 
any  smoke  or  dust  which  might  prevail 
throughout  the  district.  Some  of  the  wit- 
nesses for  the  plaintiffs  testify  that  they  first 
noticed  the  ore  dust  as  early  as  1899,  but  it 
did  not  become  serious  until  the  year  1901. 
In  the  latter  year,  when  all  four  furnaces 
were  completed  and  in  operation,  the  ore 
dust  was  thrown  out  in  large  quantities  and 
at  more  frequent  intervals,  aud  has  in- 
oreased  from  that  time  down  until  the  filing 
of  tiM  bill.  The  plaintiffs'  property,  by  rea- 
son  of  its  location  near  Hke  defoidant's  fur- 
naces, reoeives  the  full  effect  of  tb»  dia- 
eharge  of  ore  duet  therefrom.  Almost  all 
the  trees  in  the  orchard,  which  formerly  pro- 
dnoed  some  80  bushels  of  pean  in  a  season, 
the  shade  treea,  of  which  there  were  some- 
thing over  SO  in  number,  and  the  dimlibery 
about  the  house,  have  been  for  the  most  part 
destroyed.  The  whole  property  has  been 
blackened  and  disflgured.  A  number  of  ten- 
ants have  been  fwced  to  leave  the  dwelling 
houses  by  reason  at  the  penetrating  and 
damaging  deposits  of  ore  dust.  From  the 
ecmdiietora  leading  from  the  pwdi  roofs  in 
front  of  these  housee  the  plaintiffs  had  re- 
moved tm  one  occasitm  8  harrds  full  of  ore 
dust,  the  weight  of  the  amount  thua  removed 
being  some  1^00  pounds."  The  facts  set 
forth  in  appellants'  fifteenth  request,  which 
was  not  refused,  but  affirmed  to  the  octent 
that  tiie  facts  had  been  found  in  the  court's 
own  seventeenth  finding,  were  supported  1^ 
testimony  that  was  not  contradicted.  These 
facts,  as  set  forth  in  that  request,  were: 
'llie  effect  of  the  ore  dust  uptm  properties 
upon  which  it  is  depoaited  is  very  damag- 
ing. It  corrodes  Un  and  metal  woilc  which 
are  eiqMwed  to  it,  it  dudces  and  fills  oonduct- 
ora,  it  discolors  and  removes  paint,  it  af- 
fects injuriously  fabrics  in  the  interim  of 
bouses,  both  by  impregnating  them  with 
diist  and  by  attacking  and  injuriously  affect- 
ing the  fiber.  People  are  compelled  to  keep 
their  doors  and  windows  closed  during  the 
passing  of  a  dust  shower,  and,  even  witii 
these  precautions,  the  ore  dust  sifts  in 
through  the  crevices  to  such  an  extent  that 
it  is  easily  traceable  upon  window  sills, 
floors,  books,  furniture,  and  carpets.  The 
ore  dust  frequently  descends  in  such  large 
quantities  that  persons  caught  in  it  are 
compelled  in  some  instances  to  h<^st  umbrel- 
las and  seek  refuge  on  porches  and  in 
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houses.  Their  clothing  is  sometimes  stained 
and  otherwise  injured.  It  is  trf  a  greasy  na- 
ture, and  any  garment  or  surface  affected 
by  it  is  difficult  to  cleanse."  We  have,  on 
this  appeal,  on  the  foregtring  facts,  the  sin- 
gle question  of  the  appellants'  right  to  some 
equitable  relief. 

The  nppeltants  are  not  ccHnplainiog  be- 
cause appellee  is  operating  ita  fumaeea. 
They  would  not  be  heard  if  that  were  their 
only  complaint.  The  city  of  Pittsburgh  is  a 
busy  manufacturing  center,  and  by  day  and 
by  night  clouds  of  smoke  ascend  from  the 
stacks  of  its  numberless  mills,  factories,  and 
fumaoes,  ofttimes  hanging  over  it  like  a 
pall.  In  a  manufacturing  district  of  this 
city  the  appellee  haa  established  its  fur- 
naces, and  ie  oigaged  in  an  impwtant  and 
lawful  husineas.  Tba  appellants,  in  a  resi- 
dential portion  of  the  same  city,  cloea  1^ 
this  manufacturing  diatrict,  own  houses  in 
wliich  tlieir  tenants  live.  So  situated*  thsy 
must  expect  a  measure  of  annoyance  and 
disoomfOTt,  ariidng  from  the  dust  and 
smdce,  which  cMmot  he  avoided  in  their 
innnufacturing  metropolis,  and  are  borne  to 
the  homes  of  the  oily,  and  fill  tiie  air  that  im 
braatlied.  To  this  general  annoyance  and 
discomforts  appellanta  submitted  for  j%»n 
without  conplaint,  and  they  were  bound  to 
do  so,  for  they  chose  to  erect  their  housM.  not 
(mly  in  sight  of  great  manufacturing  plants, 
but  within  certain  reach  of  the  SBMke  and 
dust  without  which  the  fires  at  the  furnaces 
and  factories  could  not  bum.  Of  all  tiiie 
there  is  now  no  mxnplaint  by  them.  What» 
in  common  with  all  other  citizens,  they  had 
endured  for  years,  up  to  the  summer  of  1901, 
th^  were  willing  to  continue  to  endure; 
and  tiiey  are  not  now  cmnplaining  of  appel- 
lee's manufacture  of  iron,  even  with  Mesaba 
ore.  Iheir  complaint  is  that  the  appellee, 
in  tearing  down  the  three  fumaeea  and  to- 
placing  them  with  the  four  new  ones,  of  im- 
mense az6  and  several  times  the  eapwiiy 
of  the  old,  and  in  using  in  them  the  fine  Ifo- 
saba  ore  dust,  without  so  operating  them  as 
to  prevent  tlie  escape  of  the  dust  from  slips, 
causing  admitted  devastation,  is  practically 
conflsoating  their  properties.  To  preserve 
these  to  them,  and  to  protect  them  in  their 
absolute  right  to  the  enjoyment  of  their  pri- 
vate property,  subject  lo  the  general  ocmdi- 
titms  of  the  city  in  which  they  live,  this  bill 
was  flied;  and  its  prayer  is  not  to  restrain 
the  appellee  from  operating  its  furnaces  and 
manufacturing  iron,  but  is  to  enjoin  it  from 
such  operation  of  them  as  causes  the  serious 
and  (exceptional  injuries  allied  in  tJw  bill 
and  proved  by  the  testimony. 

As  already  stated,  the  facts  here  are  not 
in  dispute.  Not  a  single  finding  of  fact  by 
the  learned  judge  below  is  assigned  as  error 
by  the  appellants,  whose  bill  he  dismissed. 
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Bqiiitmble  relief  cannot,  thenfore,  be  with- 
held beeaiue  more  light  u  to  any  alleged 
fact  could  be  obtain^  from  a  juiy  <m  the 
common-law  side  of  the  court.  It  must  be 
grdnted  or  refused  under  practically  admit- 
ted conditions.  If,  under  tdiese  ecm^tiais, 
the  appellants  are  unlawfully  injured  liy  ap- 
pellee, as  the  damage  done  ia  of  a  wrioas 
oharaotor,  not  to  be  measured  by  ordinary 
standards,  and  is  immediate  and  continuing, 
an  attempt  to  remedy  the  wrong  by  a  mul- 
tiplicity of  suits  would  Bom  make  the  rem- 
edy worse  than  the  wrong  itself.  If  an  in- 
jury be  continuous  uid  remediable  at  law 
only  by  a  midtiplicity  of  suits,  it  can  well 
be  regarded  as  an  irreparable  one,  calling 
for  the  interference  of  equity  1^  the  esstcAat 
of  its  restraining  powers.  8ehiet^$  Appeai, 
M  Pa.  88;  i'mnsylniiwa  Lead  CoM  Appeal, 
96  I^.  116,  42  Am.  Rep.  634;  Sittings  Ap- 
pwt,  106  Pa.  617 ;  Bwma  r.  Rna^g  Ohemir 
cal  Fertaieinff  Co.  100  Pa.  209,  28  AU.  702. 
**By  the  lath  section  of  the  act  of  16th  of 
•Tune,  1836  [P.  L.  789],  made  general  as  to 
the  courts  of  eonmum  pleas  throngiioat  the 
ounmonweatth  the  act  of  14ih  of  Febru- 
ary, 1867  (P.  Ik  30),  it  was  enacted  that  'the 
supnmie  court  when  sitUng  in  banc  in  the 
tity  of  Philadelphia,  and  the  court  of  com- 
Qion  pleas  of  the  said  city  and  county  ahall 
have  the  power  and  jurisdiction  of  courts  of 
chancery  so  far  as  relates,  ...  to  the 
prevention  or  restraint  of  the  ocHnmiBsion  or 
oontinnanoc  of  acts  contrary  to  law  and  prej- 
udicial to  the  interests  of  the  communi^  or 
the  rights  of  individuals.'  Under  this  sec- 
tion it  has  been  repeatedly  and  uniformly 
held  that  injunction  ia  the  appropriate  rem- 
edy for  the  prevention  of  trespasses  and  nui- 
sances which,  by  reason  of  the  persistency 
with  which  they  are  repeated,  threaten  to 
become  of  a  permanent  nature.  ...  It 
is  the  appropriate  remedy  for  such  torts,  be- 
catue  tbey  ere  within  the  letter  and  the 
spirit  of  the  statute,  and  it  is  no  objection 
that  the  injured  party  may  have  a  remedy 
at  law.  In  such  cases  the  legal  remedy  may 
be,  and  usually  is,  wholly  inadequate.  The 
damages  arc  frequently  difficult  of  computa- 
tion, and,  where  they  may  be  readily  as- 
sessed, it  will  often  happen  that  the  expense 
of  a  recovery  will  exceed  the  amount  recov- 
erable for  any  me  of  the  successive  trespass- 
es. It  waa  tberelare  a  wise  provision  of  the 
legislature  that  enabled  the  courts  to  put 
an  end  by  a  single  decree  to  such  oontrover- 
sies  as  are  presented  in  this  record,  and  the 
juriadietion  ouf^t  ■  not  to  be  abdicated. 
From  this  it  is  not  to  be  inferred,  however, 
that  injunction  is  the  appropriate  remedy 
for  a  single  trespass,  or  for  any  number  of 
trespasses,  in  the  absence  of  a  threat,  either 
express  or  inferable  from  the  manner  of  their 
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commission,  that  they  will  he  repeated.** 
Walters  v.  McElrov,  161  Fa.  549,  25  Atl  126. 

While  Um  right  of  the  appellee  to  locate 
and  operate  its  funiaoes  in  a  manufacturing 
district  of  the  dty  of  Pittsburgh  must  be 
conceded,  there  is  a  rif^t  in  the  appellants 
mtitled  to  no  less  reccgnititm  and  protec- 
tion by  the  law,  and  that  is  the  one  they 
have  exercised,  of  erecting  houses  on  their 
lands  in  a  residential  portion  of  the  same 
city.  Their  right  is  not  only  to  erect  tiiese 
houses,  but  to  enjoy  the  use  of  them  and  tha 
land  surrounding  them,  subject,  of  course 
to  the  smoky  and  dusty  conditiraa  that  tmli- 
nnrily  and  constantly  come  from  the  mills 
and  tumaces  skirting  both  sides  of  the  Mo- 
ncmgahela  river.  Of  this  th^  neither  do, 
nor  can,  complain  to  a  chancellor.  "The 
people  who  live  in  such  a  city  or  within  its 
sphere  of  influence  do  so  of  choice,  and  they 
voluntarily  subject  themselves  to  its  pecul- 
iarities  and  its  disemnforts  tar  the  greater 
benefit  th^  think  they  derive  from  their 
residmce  or  their  business  there."  Hueke*- 
sHfM'*  Appeal,  70  Pa.  102,  10  Am.  Hep.  660. 

If  this  bill  were  for  relief  from  personal 
inconvenience  and  interlerencB  with  the  ap- 
pellants' full  and  free  enjoyment  of  their 
property,  due  merely  to  the  conditions  of 
sm^  and  dust  that  have  existed  for  years, 
and  will  exist  as  long  as  the  city  itself  oon- 
tinues  to  be  the  great  steel  and  iron  manu- 
facturing center,  it  would  be  promptly  dis- 
missed. Of  the  smdce  and  dust  now  craning 
from  all  the  other  surrounding  mills  and 
furnaces  no  complaint  is  made,  and  of  what 
u^  to  come  from  the  old  furnaces  of  the 
appellee  the  appellants  made  no  complaint, 
and  would  not  be  complaining  now  but  for 
the  changed  conditions  brought  about  by  the 
appellee.  The  court  below,  though  request- 
ed by  it,  refused  to  And  that  "the  matters 
complained  of  by  plaintiffs  are  only  such 
discomforts  and  inconveniences  as  are  and 
always  have  been  incident  to  and  consequent 
upon  close  proximity  to  an  exclusively  man- 
ufacturing section  of  a  manufacturing  city." 
The  changed  conditions  brought  about  by 
the  appellee  have  not  resulted  from  the  de- 
velopment and  natural  use  and  enjoyment 
of  its  own  property,  as  was  the  situation  in 
Pennsylvania  Coal  Co.  v.  Sanderson,  113  Pa. 
126,  57  Am.  Rep.  443,  6  Atl.  453,  the  doc- 
trine of  which  case  has  never  been,  and 
never  ought  to  be,  extended  beyond  the  lim- 
itatitms  put  upon  it  by  its  own  facts.  There 
it  was  said  of  the  coal  company:  "They 
have  brought  nothing  on  to  the  land  artifi- 
cially, l^e  water  aa  it  is  poured  into 
Meadow  brook  is  the  water  which  the  mine 
naturally  discharges ;  its  impurity  arises 
from  natural,  not  artificial,  causes.  The 
mine  cannot,  of  course,  be  operated  else- 
where than  where  the  coal,  is  naturally 
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found,  and  the  discharge  is  a  necessary  inci- 
dent to  the  mining  of  it."  Here  the  fur- 
naces were  artificially  brought  by  appellee 
tmto  its  lands  by  being  built  there  by  it,  and 
the  Mesaba  ore  converted  by  the  furnaces 
into  iron  is  also  artificially  brought  there  by 
it.  It  knew,  when  about' to  erect  these  new 
furnaces  of  imtnense  size  and  great  capacity, 
that  in  their  operation  the  rights  of  others, 
amtHig  them  those  of  the  appellants,  to  the 
use  and  enjoyment  of  their  property,  situ- 
ated in  what,  for  years,  had  been  a  portion 
of  the  city  given  up  to  residences,  were  not 
to  be  utterly  disre^rded;  and,  when  it  be- 
gan to  uoo  the  fine  ore  dust,  which  has  mani- 
festly caused  the  serious  injury  to  t^e  prop- 
erty of  the  appellants,  it  was  tLgain  bound 
to  consider  the  effect  of  the  use  of  this  ore 
upon  the  nearby  xesidences.  By  this  we  are 
not  to  be  understood  as  saying,  or  even  inti- 
mating, that  the  large  furnaces  could  not  be 
erected  and  t^terated,  that  Mesaba  ore  can- 
not be  used,  or  that  if,  in  the  operation  of 
the  furnaces  and  the  use  of  this  fine  ore,  the 
discomfort  and  annoyance  of  the  appellants 
had  simply  been  increased  in  degree,  they 
would  be  entitled  to  equitable  relief.  When, 
however,  as  the  result  of  the  improvements 
voluntarily  made  by  the  appellee,  and  its 
use  of  a  new  ore,  the  annoyanoe,  inconven- 
ience, and  injury  to  which  the  appellants 
are  now  subjected  do  not  differ  merely  in  de- 
gree frcnn  those  to  which  they  formerly  sub- 
mitted as  part  of  their  lot  as  dtizens  of  the 
"Itmi  City,"  but  in  kind,  and  practical  de- 
strueiion  and  oonflacation  of  their  properties 
confront  them,  a  very  different  situation  is 
presented  to  a  chancellor  frmn  those  cases 
in  which  the  rule  is  laid  down  that  people 
who  live  in  such  a  city  or  within  its  sphere 
of  usefulness  do  so  of  choice,  and  therefore 
voluntarily  sutonit  themselves  to  its  pecul- 
iarities and  its  discomforts.  That  very  rule, 
as  announced  in  Hvckenatine'3  Appeal,  su- 
pra, recognizes  their  right  to  live  and  have 
their  homes  there;  and  a  case  cannot  be 
found  as  authority  for  the  right  of  any  man- 
ufacturing ecmipany,  located  in  a  manufac- 
ttirin-;  district  of  a  city,  to  so  rebuild  and 
operate  its  furnaces  as  to  actually  destroy 
homes  and  other  property  in  a  residential 
portion  of  the  same  city.  That  this  is  what 
the  appellee  is  doing  with  the  properties  of 
the  appellants  is  an  irresistible  conclusion, 
and  the  only  relief  is  by  injunction.  If  it 
is  to  be  permitted  to  so  operate  its  furnaces 
that  tlie  burning  and  corroding  ore  dust 
emitted  from  their  stacks  is  borne  by  the 
winds  and  scattered  over  the  properties  of 
the  appellants  with  destroying  effect,  simply 
because  of  the  plea  that  it  cannot  be  helped, 
for  the  same  reason  it  might  ask  a  chancel- 
lor to  stay  his  arm  from  arresting  the  de- 
scent of  showers  of  fire  from  the  same  stacks 
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down  on  the  same  nearby  homes.  If  the  ap- 
pellee possessed  the  right  of  eminent  do- 
main, it  might  take  the  properties  of  the 
appellants  and  do  with  them  what  it  pleasesr 
but.  not  having  such  high  right,  it  cannot 
do  so,  even  indirectly.  It  has  a  right  to  the- 
use  and  snjt^ment.  of  its  own  property,  but 
so  hare  tiie  appellants  to  theirs,  for  whom 
the  law  says  to  the  fcnmer,  8ie  uten  tuo  v* 
aliettwu  non  Jadas. 

The  court  below  found  tiiat  "the  use  of 
Mesaba  ores  in  the  manufacturing  of  pig  iron 
seems  at  present  to  be  a  neoessify."  At  the- 
same  time  it  refused  to  find,  as  reqnested  by 
the  defendant,  that  "it  is  to-day  a  praetioat 
and  commercial  imposubilily  for  manufac- 
turers of  iron  and  steel  to  obtain  a  supply  of 
ores  tor  their  blast  furnaces  otha  ituu  by 
the  use  of  Mesaba  ores."  There  was  a  find- 
ing: "That  appliuices  have  been  auggestad 
for  the  purpose  of  dindnishing  or  prereat- 
ing  the  dissemination  of  ore  dust  from  fur- 
naces. These  appliances,  however,  have  not 
been  generally  adopted  by  operators.  Hie 
defen^mt  company,  however,  has  reoeatly- 
entered  into  a  contract  with  the  patentee  of 
one  of  these  appliances  known  as  the  'Keelin 
Top'  for  the  placing  upcm  at  least  one 
their  furnaces  of  that  design.  It  has  also 
entered  into  a  contract  for  tbB  cxmstmetioD 
at  its  furnaces  of  a  plant  for  the  briquetting- 
of  Mesaba  ore,  with  the  end  in  view  of  pre- 
venting slips,  and'therdiy  avoiding  the  es- 
caping of  dust  into  the  atmosphere.  The 
success  of  these  devices  is  not  assured,  they 
being,  to  a  great  extent,  matters  of  experi- 
ment." It  is  tiierefore  by  no  means  certain 
that  the  appellee  will  not  be  able  to  obviate, 
as  is  its  duty,  the  continuance  oi  the  great 
injury  done  to  the  appellants,  either  by  sub- 
stituting another  ore  for  the  Mesaba,  or  1^ 
adopting  appliances  that  will  prevent  the  es- 
cape of  dust  from  slips. 

In  dismissing  the  plaintiffs'  bill,  the  learn- 
ed judge  stated  that  he  knew  of  no  case  in 
which  the  identical  question  here  involved 
had  been  passed  upon  by  the  courts.  He  re- 
lipd,  however,  as  bearing  upon  it,  on  Rich- 
ards's  Appeal,  67  Pa.  105,  98  Am.  Dec.  202; 
Ruckenfitine's  Appeal,  70  Pa.  102,  10  Am. 
Rep.  669;  Dilworth's  Appeal.  91  Pa.  247; 
Robh  V.  Oamegic  Brox.  145  Pa.  324,  14  L. 
R.  A.  329,  27  Am.  St.  Rep.  694,  22  Atl.  649; 
and  Davgherty  Typewriter  Co.  v.  Kittanning 
Iron  d  Steel  Mfg.  Co.  178  Pa.  215,  35  Atl. 
1111.  The  unquestionable  general  princi- 
ples recognized  in  these  cases  were  applica- 
ble to  the  facts  in  each.  An  injunction  was 
refua(x3  in  the  first,  Thompson,  Ch.  J.,  say- 
ins;  :  "On  full  consideration  of  all  the  testi- 
muny  in  the  case,  we  are  of  opinion  the  in- 
junction WAS  properly  refused  in  the  court 
below."  The  testimony  showed  that  the 
smoke  and  soot  were  carried  to,  oyer,  And  in- 
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-to  the  dwelling  and  'factory  of  the  plaintiff. : 
If  the  door  and  windows  were  open,  the  soot 
sometimes  settled  on  the  furniture  of  the 
house  and  on  the  machinery  and  goods  in 
the  fact-3ry.  It  was  <mly  when  the  wind 
blew  from  a  particular  point,  and  when  the 
atmosphere  was  in  a  particular  state,  that 
the  smoke  and  soot  were  'carried  to  the 
plaintiff's  buildings.  They  were  annt^ing 
to  the  occupants  of  the  plaintiff's  house  and 
the  operatives  of  his  factMyt  and  to  a  slight 
■extent  injurious  to  those  buildings.  There 
was  no  evidence  of  any  injury  to  the  goods 
manufactured,  or  to  the  health  at  the  family 
or  (^rativee.  In  ffuctfeens(ifie'<  Appeal,  in 
refusing  tin  injunction,  it  was  said :  "The 
^avanien  of  the  plaintiff's  bill  is  that  ihe 
smoke  and  gases  fnnn  the  defendant's  kiln  in- 
jured and  parUally  destroyed  his  grape  vines 
and  fruit  trees,  and  make  his  dwelling  un- 
•comfortable.  In  regard  to  the  injuty  to  the 
vines  and  trees,  which  is  the  chief  ground  of 
<eomplaint,  the  plaintiff's  case  is  doubtfiil  on 
two  grounds:  In  the  first  place,  his  testi- 
mony aa  to  the  injury  from  tie  causes  stated 
is  counterpoised,  if  not  outweighed,  by  the 
tesUmony  of  the  defendant,  both  in  the  num- 
ber and  skilfulness  of  tha  witnesses.  And, 
in  the  second  place,  it  is  rendOTed  more  than 
«k>iibtfnl  by  the  testimony  of  the  defense 
that  the  true  cause  of  the  blight  in  the  vines 
is  the  nature,  and  cold  and  wet  ccmdition, 
of  Uie  soil.  The  force  of  the  rebutting  evi- 
dence that  the  hillside  is  dry,  and  for  the 
reason  that  water  will  not  lie  on  a  slope,  is 
broken  by  the  consideration,  known  to  every 
'Common  obser^-er,  that  water  following  the 
lines  of  stratiftcatiwi  will  exude  from  hill- 
aides,  oftentimes  in  large  quantitleB,  and  the 
whole  year  round.  To  ratitle  a  plaintiff  to 
an  injunction,  be  must  make  out  a  plain 
«a8e  of  injury  and  damage.  *If  the  injury 
be  doubtful,  eventual,  or  contingent,  equity 
will  not  interfere  by  injunction.' "  In  both 
these  cases  the  injury,  if  any,  was  com- 
paratively slight.  In  Dihporth'a  Appeal, 
which  was  a  bill  to  restrain  the  erection  of  a 
powder  magazine,  the  facts,  as  stated  in  the 
opinion  of  tiie  court,  were :  "This  magasine 
has  been  located  so  as  to  endanger  as  few 
persons  and  as  little  property  m  possible, 
and  yet  be'  reasonably  acoessible  as  a  point 
«f  supply  and  distribution;  it  is  more  re- 
mote from  population  thui  the  magazines 
f^erally  in  use  throughout  the  United 
States;  and  it  is  doubtful  if  a  better  loca- 
tion could  be  made  in  Allegheny  county. 
It  is  situated  about  2  mileB  from  East  Lib- 
«rty,  the  nearest  closely  built  up  district, 
and  is  separated  therefnHn  by  intervening 
hills  and  ravines.  It  is  in  a  sparsely  settled 
locality  for  the  vicinity  of  a  city,  and  land 
near  it  has  not  been,  nor  is  it  likely  to  be 
for  some  years,  in  demand  for  building  pur- 
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poses.  That  portion  of  Lincoln  avmue 
which  terminates  at  a  point  500  feet  from 
the  magazine  is  very  little  traveled,  very  few 
people  travel  it  within  considerable  distanoe 
of  its  termmus,  having  no  occasion  to  do  so. 
It  was  the  wildest  of  the  many  absurd  en- 
terprises undertaken  in  Pittsburgh  to  carry 
city  improvements  into  wild  rural  regions, 
expecting  populatiwi  to  rapidly  follow.  Tha 
other  piUtlic  road,  passing  within  22  feet  of 
the  magazine,  has  for  some  time  been  almost 
aluindawd  by  the  people  in  the  vicinity,  and 
is  used  by  about  three  fermers.  The  maga- 
zine is  so  situated  tliat  the  force  of  an  ex- 
ploaint  would  be  down  the  ravine  and  away 
from  the  road."  In  Robb  v.  Camegie  Broe. 
wliatever  was  said  by  Williams,  J.,  as  to  an 
injunction  was  purely  obiter  dietum.  The 
question  of  equitable  relief  was  not  befcnre 
the  court.  What  was  decided  was  that  the 
plaintiff  was  entitled  to  recover  on  the  oom- 
mon-law  side  of  the  court,  and,  in  making 
the  passing  remark  that  the  evidence  in  the 
cue  would  not  justify  an  injunction,  it  was 
said:  "It  shows  a  selection  of  a  site  as 
well  adapted  to  the  business  and  as  remote 
from  dwellings  aa  any  in  that  r^on.  To 
enjmn  the  manufacture  of  coke  at  such  a 
site  would  amount  to  a  prohibition  of  its 
omnufaoture,  and  the  destruction  of  vast  al- 
litsd  and  dependent  industries  of  immense 
value  to  the  public  as  well  as  to  those  direct- 
ly engaged  in  them.'*  And  it  was  further 
said :  "But  the  production  of  iron  or 
steel,  or  glass,  or  ocdce,  while  of  great  public 
importance,  stands  on  no  different  ground 
from  any  other  hraneh  of  manufacturing,  or 
from  the  cultivation  of  agricultural  prod- 
ucts. They  are  needed  for  use  and  con- 
sumption by  the  public,  but  they  are  the  re- 
sults of  private  enterprise,  conducted  for 
private  profit,  and  under  the  absolute  con- 
trol of  the  producer.  He  may  increase  his 
business  at  will,  or  diminish  it.  He  may 
transfer  it  to  another  person,  or  place,  «r 
state,  or  abandon  it.  He  may  sell  to  whom 
he  pleases,  at  such  price  as  he  pleases,  or  he 
may  hoard  his  productions  and  refuse  to  sell 
to  at^  person  or  at  any  price.  He  is  serving 
himself  in  hie  own  way,  and  has  no  right  to 
claim  esramptlon  from  the  natural  conse- 
quences of  his  own  act.  The  interests  in 
conflict  in  this  ease  are  theref<H«  not  those 
of  the  public  and  of  an  individual,  but  those 
of  two  private  owners,  who  stand  on  equal 
^ound  as  engaged  in  their  own  private  busi- 
ness." In  Da*tgherty  Typewriter  Oo.  v.  Kit- 
tanning  Iron  A  Steel  Mfg.  Co.  the  queaticm 
before  this  court  was  the  refusal  of  the 
court  below  to  award  a  preliminary  injunc- 
tion, and  all  we  did  was  to  remit  the  case, 
saying:  "It  is  neither  necessary  nor  proper 
that  we  should  now  intimate  any  opinion  as 
to  the  merits  of  the  case  generally.  It  goes 
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back  for  further  proeeedings;  pouibly  for 
final  hearing  on  bill,  answer,  and  full  proob. 
A  materially  different  state  of  facts  may 
then  be  presented.  We  therefore  adhere  to 
oar  general  rule  in  appeals  fnnn  interlocu- 
tory  deoees,  and  merely  hold  that,  as  pre- 
sented to  the  court  below,  the  oase  is  not  one 
that  would  have  justified  a  preliminary  in- 
junction." It  needs  no  further  demonstra- 
titm  frcm  us  to  p<rint  out  the  diflTerence  be- 
tween the  fects  in  the  first  four  fwegoing 
oases  and  the  undisputed  ones  in  the  present. 
Hie  fifth  has  no  application  whatever. 

It  is  urged  that  as  an  injunction  is  a  mat- 
ter of  grace,  and  not  of  ri^t,  and  more  in- 
jury will  result  in  awarding  than  refusing 
it,  it  ought  not  to  go  out  in  this  oase.  A 
chancellor  does  act  as  of  gnuw,  but  that 
grace  sometimes  becomes  a  matter  of  right 
to  the  suitor  in  his  court,  and,  when  it  Is 
clear  that  the  law  cannot  give  protecti<Hi 
and  rdief — to  which  the  complainant  in  equ- 
ity  is  admittedly  entitled — the  chancellor 
can  no  more  withhold  his  grace  than  the  law 
can  deny  protection  and  relief,  if  able  to 
give  them.  This  is  too  often  overlooked 
when  it  is  said  that  in  equity  a  decree  is  of 
gruie,  and  not  of  right,  as  a  judgment  at 
law.  In  WalterB  v.  McBlroy,  151  Pa.  549, 
25  Atl.  126,  the  defendants  gave  as  one  of 
the  reasons  trtiy  the  plaintiff's  bill  should 
be  dismissed,  that  his  land  was  worth  hut 
little,  while  they  were  engaged  in  a  great 
mining  Industry  which  would  be  paralyzed 
if  they  should  be  enjtrfnsd  from  a  continu- 
ance of  the  acts  complained  of;  and  the 
principle  was  invoked  that,  as  a  decree  in 
equity  is  of  grace,  a  chancellor  will  never 
enjoin  an  act  where,  by  so  doing,  greater  in- 
jury will  result  than  from  a  refusal  to  em- 
join.  To  Uiis  we  said:  "The  phrase  'of 
grace,'  predicated  of  a  decree  in  equity,  had 
its  origin  in  an  age  when  Idngs  dispensed 
their  royal  favora  by  the  hands  of  their 
chancellors ;  but,  although  it  e<mtinues  to  be 
repeated  occasionally,  it  has  no  rightful 
place  in  the  jurisprudence  of  a  free  eom- 
monwealth,  and  ought  to  be  relegated  to  the 
age  in  which  it  was  appropriate.  It  haa 
been  somewhere  said  that  equity  has  its 
laws  as  law  has  its  equity.  This  is  but  an- 
other form  of  saying  that  equitable  remedies 
are  administered  in  aceor^Jice  with  rules 
as  certain  as  human  wisdom  can  devise, 
leaving  their  application  only  in  doubtful 
cases  to  the  disci^ion,  not  the  unmerited  fa- 
vor or  grace,  of  the  chancellor.  Certainly 
no  chancellor  in  any  English  speaking  coun- 
try will  at  this  day  admit  that  he  dispenses 
favors  or  refosee  riji^htful  demands,  or  deny 
that,  when  a  suitor  has  brought  his  cause 
clearly  within  the  rules  of  equity  jurispru- 
dence, the  relief  he  asks  is  demandable  ex 
de&ito  juatitia,  and  needs  not  to  be  implored 
M  L.  B.  A. 


ea  gratia.  And  as  to  ttte  principle  inv(dced, 
that  a  ehanoBllOT  will  refuse  to  enjoin  when 
greater  injury  will  result  from  granting 
than  from  refusing  an  injuncti<m,  it  la 
oiough  to  observe  that  it  has  no  application 
where  the  aet  complained  of  is  in  itself,  as 
well  as  in  its  incidents,  tortious.  In  such 
case  it  cannot  be  said  that  Iqjury  would  re- 
sult from  an  injunction,  for  no  man  can 
comi^ain  that  he  is  injured  bj  being  pre- 
vented from  dcfing  to  the  hurt  oi  another 
that  whidi  he  has  no  right  to  do.  '  Nw  can 
it  make  the  slightest  difference  that  the 
plaintiff's  property  is  of  insignificant  value 
to  him  as  compared  with  the  advantages 
that  would  accrue  to  the  defendants  from  its 
occupation."  There  can  be  no  balancing  of 
couveniences  when  such  balancing  involves 
the  preservation  of  an  established  right, 
though  possessed  by  a  peasant  only  to  a  cot- 
tage as  his  home,  and  which  will  be  extin- 
guished if  relief  is  not  granted  sgalnst  one 
who  would  destroy  it  in  artificially  ruing 
his  own  land.  Though  it  is  said  a  dianeel- 
lor  wilt  consider  whether  he  would  not  do  a 
greater  injury  by  enjoining  than  would  re- 
sult from  refusing  and  leaving  the  party  to 
his  redress  at  the  hands  of  a  court  and  jury, 
and  if,  in  conscience,  the  former  should  ap- 
pear, ho  will  refuse  to  enjoin  {Riohardt^t 
Appeal,  67  Pbl.  105,  B8  Am.  Dec  202) ;  that 
"it  often  becomes  a  grave  question  whether 
so  great  an  injury  would  not  be  done  to  the 
community  by  enjoining  a  business,  that  the 
complaining  party  should  be  left  to  his  rem- 
edy at  law"  {DitiooriVa  AppwU,  91  Pa. 
247) ;  and  similar  expressions  are  to  be 
found  in  other  cases, — "none  of  them,  nor  all 
of  them,  can  be  authorily  for  the  proposition 
tiiat  equity,  a  eass  for  its  cognizanee  being 
otherwise  made  out,  will  refuse  to  protect  a 
man  in  the  possession  and  enjoyment  of  his 
property  because  tiiat  right  is  less  valuable 
to  him  than  the  power  to  destroy  it  may  be 
to  his  neighbor  or  to  the  public."  Evant  v. 
Reading  Chemioal  FerHlimng  Oo.  160  Fa. 
209,  28  Atl.  702.  The  right  of  a  man  to  use 
and  enjoy  his  property  is  as  supreme  as  his 
neighbor's,  and  no  artificial  use  of  it  by 
either  can  be  permitted  to  destn^  that  of 
the  other.  *  To  this  rule  if  at  times  there  are 
apparentiy  some  exceptions,  the  present  case 
is  not  one  of  them. 

The  decree  of  the  court  below  i«  reversed, 
the  bill  is  reinstated,  and  the  record  remit- 
ted, with  directitm  that  an  injunction  be  is- 
sued perpetually  enjoining  the  Jones  ft 
Lsughlin  Steel  Company,  the  appellee,  from 
such  operati(m  of  its  furnaces,  situated  in 
the  fourteenth  ward  of  the  city  of  Pitts- 
burgh, and  described  in  the  bill,  as  to  cause 
to  be  emitted  therefrom  clouds  of  ore  dust, 
working  and  causing  the  Injury  to  the  prop- 
erty of  the  appellants  as  in  the  bill  described 
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and  found  by  the  court  below,  the  eoBta  on 
tluB  appeal  and  in  the  proceedings  below  to 

be  paid  by  the  appellee. 

Mltehellt  Ch.  J.,  disBenting: 

It  is  conceded  that  when  the  respondents 
located  their  works  they  were  in  an  appro- 
priate place.  Certainly  the  ccnnplainants 
cannot  deny  this,  for  they  aoiA  the  land  for 
this  express  purpose.  The  establishment  of 
the  works  carried  with  it  the  right  to  future 
change  and  expansion,  not  only  as  to  extent, 
but  as  to  methods  in  the  progress  of  the 
bnsiMsa.  It  was  aceompanled  at  alUtimss 
some  iBoonvenienoe  to  residrats  of  the 
neighborhood,  and  I  am  unable  to  eotcur  in 
the  views  of  the  majcnity  th»t  the  duuge  by 
the  introduetioD  of  the  use  of  Ifesaba  ore 
was  a  change  in  the  kind  of  Injury.  On  13ie 
contrary,  I  am  of  opinion  that  it  was  <me 
of  degree  only;  but,  whether  that  be  the  cor- 
rect view  or  not,  the  question  is  one  of  fact 
which  is  by  no  means  clear,  and  therefwe 
should  go  in  the  first  instance  to  a  court  of 
law  to  be  settled  ijj  a  jniy.  Where  a  dear 
kgal  right  is  being  Infri^ed,  I  agree  that 
the  remedy  in  equity  is  as  mandatmry  as  in 
law;  but  where,  as  here^  the  question  is  be- 
tween two  conflicting  rights,  their  respeeUve 
claims  should  be  ascertained  at  law  before 
equity  ia  called  upon  to  aid  either.  I  would 
therefore  affirm  Uie  decree. 

Fell,  .T.,  dissenting: 

I  concur  in  the  views  ezpreswd  1^  the 

CHIEir  JtrSTKB. 

TkovpsoH,  J.,  dissenting: 

The  principle  whidi  impels  a  ebaneellM- 
to  act  in  that  mass  of  eases  where  his  action 
will  avoid  a  multiplieify  of  recoveries  at 
law,  or  will  stop  injuries  so  repeated  in 
character  as  likely  to  become  esoessively 
burdmsome,  seems  a  logical  result  of  the  ne- 
oenity  of  an  equitable  jurisdictitni  to  avoid 
oppressive  litigation  and  irreparable  mis- 
ehief,  and  in  the  exereiHe  of  it  there  is  neces- 
sarily the  element  of  a  discretion  based  up- 
on sound  principles.  The  decrees  made  by 
virtue  of  it  are  <^ten  described  as  "matters 
of  grace,"  a  substantive  thing  not  to  be  re- 
fined into  a  meaningless  phrase,  and  accord- 
ingly our  judicial  literature  fnmishes  an 
important  class  of  litigation  in  which  they 
are  so  designated.  In  Keeling  v.  Pittsburg, 
V.  d  0.  B.  Co.  20ff  Pa.  31,  64  Atl.  485,  Mr. 
Justice  Dean,  quoting,  says:  "An  injunc- 
tioa  is  of  grace,  and  not  of  right,  and  a  chan- 
cellor is  not  bound  to  make  a  decree  which 
nill  do  far  more  mischief  and  work  far 
greater  injury  than  the  wrong  he  is  asked  to 
redress."  Tn  Roib  v.  Carnegie  Bros.  146 
Pa.  324,  14  L.  R.  A.  329,  27  Am.  St.  Rep. 
094,  22  Atl.  e4n,  Mr.  Justice  Williams  says: 
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"An  injunction  is  not  of  right,  but  of  grace, 
and  will  never  be  issued  by  a  court  of  equity 
when  it  will  inflict  a  greater  injury  than  it 
will  prevent."  In  Bnokenetin^a  Appeal,  70 
Pa.  102,  10  Am.  Rep.  669,  Mr.  Justice  Ag- 
new  says:  "Its  [a  court  of  equity]  aid  ia 
not  of  right,  but  of  grace,  and  it  must  be 
sure  that  the  exercue  of  this  kingly  power 
is  just,  wise,  and  proper  bef<»e  it  takes  frmn 
a  citizen  his  means  of  livelihood,  and  de- 
stn^  the  value  of  his  property  for  Inti- 
mate uses."  In  BichardtfB  Appml,  57  Pa. 
105,  9S  Am.  Dec.  202,  Mr.  Chief  Justice 
Thompson  ssys:  "It  seems  to  be  supposed 
that,  as  at  law,  whenever  a  case  is  made  out 
M  wrongful  acts  on  the  one  side  and  conse- 
quent injury  on  the  other,  a  deoree  to  re- 
strain the  act  ocnuplained  of  must  as  cer- 
tainly follow,  u  a  judgment  would  foMcm  a 
verdict  in  a  eommmi-law  court.  This  Is  a 
mistake.  It  is  dementaty  law  that  in  equity 
a  decree  is  never  of  right,  as  a  judgment  «b 
law  is,  but  of  graoe.''  As  a  deoree  in  equity 
is  a  matter  of  gimoe,  a  dianoellOT  will  not 
make  it  where  it  will  produce  a  greater  in- 
jury than  it  will  {oevent,  and,  because  it  is 
a  matter  of  grace,  will  balance  the  inoon- 
venienoes  that  may  be  caused  either  by 
granting  or  refusing  it.  Hhis  prindple  is 
well  illustrated  in  Stdkards's  Appeal,  67  Fa. 
105,  08  Am.  Deo.  202.  In  that  ease  the 
plabitiif,  a  nuumfaetnrer,  sought  to  restrain  • 
the  defendant  company  from  operating  a 
fnmaoe  for  smelting  iron,  because  in  tbnr 
furnaces  they  used  semibituminons  coal,  and 
that  d«nf<e  masses  of  smoke  and  soot  were 
emitted  from  them,  filling  his  house  and  fac- 
tory with  sulphurous,  unwholesome,  and 
n(»uou8  smoke,  injuring  the  furniture,  and 
cnusing  discomfort  as  well  as  imhealthiness. 
The  defense  was  that  for  a  period  of  thirty 
years  or  more  bituminous  ooal  had  been 
used,  and  that  semihitnmious  coal  ms  sub- 
sequently used,  and  that  the  smoke  was  but 
slightly  sulphurous,  and,  while  it  was  disa- 
greeable, it  was  not  unwholesome;  that 
semibituminons  ooal  was  neosssary  in  rarder 
to  make  superior  bar  iron;  that  to  purdiase 
plaintifT's  whole  property  would  cause  them 
lens  loss  than  the  injury  consequent  upon 
stoppage ;  that  they  employed  in  thdr  busi- 
ness a  capital  of  $600,000  and  more  than  1,- 
Ono  persons.  Mr.  Chief  Justice  Thompeon, 
in  delivering  tiie  opinicm  of  the  court  in  that 
case,  says:  "A  careful  consideration  of  the 
testimony  satisfies  us  that  the  use  of  semi- 
bituminous  coal,  the  fuel  complained  of,  is 
necessary  to  the  successful  manufacture  of 
iron  fit  for  axles,  cannon,  and  the  like,  in 
the  manufacture  of  which  the  defendants 
are  largely  engaged;  that  the  process  of 
manufacture  and  fuel  used  are  generally 
employed  in  similar  establishments;  and 
that  there  was  neither  a  negligent  npr  wil|> 
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ful  infliction  of  injury  upon  the  plaintiff  or 
his  property  in  the  defendants'  mode  of 
operating  their  works.  Whatever  of  injury 
may  have  or  shall  result  to  his  property 
from  the  defendants'  works  by  reason  of  the 
nuisance  complained  of  is  such,  only,  as  is 
incident  to  a  lawful  business  conducted  in 
the  ordinary  way  and  by  no  unusual  means. 
Still  there  may  be  injury  to  the  plaintiff; 
but  this  of  itself  may  not  entitle  him  to  the 
remedy  he  sedES.  It  may  not,  if  ever  so 
clearly  established,  be  a  case  in  which  equity 
ought  to  enjoin  the  defendants  in  the  use  of 
A  material  necessary  to  the  successful  pro- 
duction of  an  itrticle  of  such  prime  necessity 
as  good  iron,  especially  if  it  be  very  certain 
that  a  greater  injury  would  ensue  by  enjoin- 
ii^  than  would  result  from  a  refusal  to  en- 
join." In  Huckenatin«^8  Appeal,  70  Fa.  102, 
10  Am.  Kep.  660,  a  bill  was  filed  to  restrain 
the  conduct  of  a  brick-making  business  in 
which  there  were  evolved  smoke,  vapor,  and 
gnses  destructive  of  plaintiff's  vineyard,  or- 
eliard.  and  trees,  and  Mr.  Justioe  Agnew,  in 
dismissing  the  bill  and  remitting  plaintiff 
to  his  action  at  law,  says:  "It  [bride 
burainft],  as  many  other  useful  employ- 
ments do,  may  produce  stme  discomfort,  and 
even  some  injury,  to  those  nearby.  But  it 
does  not  f<^low  that  a  chancellor  would  en- 
join therefor.  The  heat,  smtdce,  and  vapw 
of  a  bridckiln  cannot  compare  with  those  of 
many  manufactories  carried  on  in  tiie  very 
heart  of  such  busy  cities  as  Pittsbni^h  and 
Alle^ioiy.  A  court  exercising  the  pown  of 
a  chanoellor,  whose  arm  may  tM  with 
crushing  force  upon  the  everyday  business 
of  men,  destroying  lawful  means  of  support 
and  diverting  property  from  Intimate  uses, 
cannot  approach  such  cases  as  this  with  too 
much  caution."  Again  he  says:  "In  the 
present  cnse  the  kiln  of  defendant  is  situated 
OP  sn  out^irt  of  the  city  of  Allegheny.  The 
properties  of  the  plaintiff  and  defendant  He 
adjoining  each  other,  on  the  hillside  over- 
looking the  city,  whose  everyday  cloud  of 
smoke  from  thourtands  of  chimn^  and 
stadcp  hangs  like  a  pall  over  it,  obscuring  it 
from  sight.  This  single  word  describes  the 
characteristics  of  this  cif?,  its  kind  of  fuel, 
its  business,  the  habits  of  its  people,  and  the 
industries  whicSi  give  it  prosperity  and 
wealth.  Tlie  people  who  live  in  such  a  city 
or  within  ibt  sphere  of  influence  do  so  of 
ch<rfoe,  and  they  voluntarily  subject  than- 
selves  to  its  peculiarities  and  its  disemnforts 
(or  the  greater  benefit  they  think  they  de- 
rive from  their  residence  or  their  business 
tl-ere."  These  cases  clearly  oonflrm  the 
principlo  that  a  chancellor  will  consider 
whether  he  would  not  do  a  greater  injury  by 
enjoining  than  would  result  in  refusing  to 
enjoin  and  leaving  the  party  to  his  redress 
at  the  hands  of  a  court  and  jury. 
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Har., 

While  Robb  v.  Carnegie  Bret.  146  Pa.  324, 
14  L.  R.  A.  320,  27  Am.  St.  Rep.  694,  22  Atl. 
(t49,  was  an  action  at  law  to  recover  dam- 
ages for  injuries  to  land  in  the  operation  of 
a  coke  furnace,  Mr.  Justice  Williams  says: 
"We  think  it  is  true,  as  held  by  the  judge 
of  the  court  below,  that  the  evidence  in  this 
case  would  not  justify  an  injunction.  It 
shows  a  selection  of  a  site  as  well  adapted 
to  the  business,  nnd  as  remote  from  dwell- 
ings, as  any  in  that  r^on.  To  enjoin  the 
manufacture  of  c(^e  at  such  a  site  would 
amount  to  a  prohibition  <tf  its  manufacture, 
and  the  destruction  of  vast  allied  and  de- 
pendent industries,  of  immense  value  to  the 
public  as  well  as  to  those  directly  engaged 
in  them."  Again  he  says:  "It  is  a  funda- 
mental principle  of  our  system  of  govern- 
ment that  the  interest  of  the  public  is  high- 
er than  that  of  the  individual,  so  that  when 
those  interests  are  in  conflict  the  latter  must 
give  way.  If  the  individual  is  thereby  de- 
prived of  his  property  without  fault  on  hie 
part,  ha  is  entitled  to  compensatitm;  but  if 
ho  is  affected  only  in  hie  tastes,  his  personal 
comfort  or  pleasure,  or  preferences,  these  he 
must  surrmder  for  the  comfort  and  prefer- 
enaes  of  the  many.  Thus  highways  are  nee- 
essaiy  to  the  public  business  and  comfort. 
Some  noise  and  dust  are  necessarily  occa- 
sioned the  Intimate  use  d  them.  This 
mny  be  disagreeable,  perhaps  in  some  cases 
positively  harmful,  to  some  one  or  mOTe  all 
tJie  persons  living  along  them;  but  for  this 
there  is  no  remedy  at  law  or  equity.  It  is 
one  of  the  necessary  consequences  of  sub- 
jecting the  individual  to  the  public  in  those 
things  as  to  which  their  interests  are  in  con- 
flict" 

In  Wier's  Appeal,  74  Pa.  230,  Mr.  Justice 
Sharswood  says:  "There  is  a  very  marked 
distinction  to  be  observed  in  reason  and 
equity  between  the  case  of  a  business,  long 
nstablistied  in  a  particular  locality,  which 
has  become  a  nuisance  from  the  growUi  of 
population  and  the  erection  of  dwellings  in 
proidmity  to  it,  snd  that  of  a  new  erection 
threatened  in  such  a  vicinity." 

It  doubtless  may  be  contended  that  the 
principle  of  balancing  inconveniences  can- 
not tie  made  the  means  of  a  suocttsful  M- 
sniilt  upon  the  strong  wall  built  around  the 
right  of  property  which  secures  it  from  in- 
vasion, and  not  infrequently  eloquent  phrase 
fliids  utterance  in  vindication  of  an  estab- 
lished right  of  property  from  the  invasion 
which  may  spring  from  numerous  actions  or 
the  repetition  of  injuries.  The  fact  of  a 
possible  series  of  actions  or  of  repeated  inju- 
ries does  not  necessarily  negative  an  ade- 
quate remedy  at  law.  There  la  a  class  of 
cases  where  the  injury  Is  of  a  cmtinuing 
and  permanent  character,  and  the  damages 
arc  entire  and  susceptible  pf^immediate  re- 
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ooveiy.   Omtral  Sranch  U.  P.  &.  Co.  v.  An- 
dmoi,  26  Kan.  702;  Fowle  t.  Ifew  Eaven  i£ 
N.  Oo.  112  Maas.  3S4,  17  Am.  Rep.  106;  CAt- 
oago  d  E.  I.  B.  Oo.  v.  Loeb,  118  111.  203,  50 
Am.  Rep.  341.  8  K.  E.  460;  Btodghill  v.  Chi- 
oago,  B.  d  Q.  R.  Co.  68  Iowa,  341,  5  N.  W. 
4Sib.    Also  see  Qavignn  v.  AtlanHe  Ref.  Co. 
186  Pa.  604,  40  Atl.  834.    It  does  not  toWav 
that  merely  ■  possible  reettrrence  of  suits  or 
of  injuries  will  neoessarily  induoe  a  chancel- 
lor to  act.    The  energy  of  the  equitable 
principle  may  well  be  aroused  when,  beyond 
question,  the  actions  become  so  repeated  and 
the  injuries  so  continuous,  resulting  in  irrep- 
arable miadiief,  that  the  vanity  of  the  ade- 
quacy of  the  remedy  at  law  is  dearly  mani- 
fest, and  then  the  equitable  principle  may 
be  asserted  because  necessary  for  protection. 
While  the  facts  of  the  present  case  do  not 
furnish  a  ease  for  the  exercise  of  a  jurisdic- 
tion founded  upon  such  necessity,  they,  how- 
ever, do  establish  oaa  for  the  application  of 
the  principle  of  Riohardi?»  Appeal,  57  Pa. 
105,  08  Am.  Dec  202,  and  the  kindred  cases, 
supra.   They  are  that  the  furnaces  of  the 
appellee  company  have  been  operated  by  it 
and  its  predecessors  since  1860,  on  the  pres- 
ent site  and  on  the  land  purchased  from 
Mrs.  Sullivan,  one  of  the  appellants.  That 
the  iron  and  ateel  industries  of  the  appellee 
have  been  operated  by  it  for  nearly  fifty 
years  on  their  present  site.    That  there  is  a 
bluff  ISO  feet  above  Second  avenue,  and  that 
appellant's  properties  are  situate  on  this 
bluff,  and  about  1,000  feet  from  the  blast 
furnaces,  the  stacks  of  which  are  a  little 
above  the  level  of  the  top  of  the  bluff.  That 
the  district  in  which  these  mills  are  located 
is,  and  has  been  for  many  years,  distinctive- 
ly and  exclusively  a  manufacturing  district, 
well  suited  and  appropriate  for  manufactur- 
ing purposes,  extending  for  several  miles 
above  and  below  the  appellee  company's  fur- 
naces and  mills.    That  the  district  at  the 
top  of  the  bluff  where  appellants'  properties 
are  located  is  a  residential  locality,  and  has 
been  subject  more  or  less  to  annoyance  from 
smoke  and  dust  arising  from  the  furnaces 
below.   That  the  blast  furnaces  of  the  ap- 
pellee company  represent  a  cash  investment 
of  $5,000,000,  and  in  them  and  incidental 
thereto  are  employed  10,800  persons,  who 
are  paid  in  wages  monthly  $500,000.  That 
between  March,  1898,  and  May,  1901,  the 
three  Eliza  furnaces  were  improved,  en- 
larged, and  rebuilt  in  accordance  with  mod- 
em and  improved  plans,  and  equipped  with 
modem  and  improved  appliances  and  im- 
provements.   That   they   are   the  largest 
known  in  the  iron  business,  with  a  produc- 
ing capacity  of  500  tons  daily,  and  a  daily 
consumption  of  4,000  tons  of  ore.  That, 
consequent  upon  "slips"  occasioned  by  in- 
crusting  ore  in  the  stack  of  the  furnace,  dust 
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alwi^  escapes  frmn  blast  furnaces.  That 
oo  th«  top  of  each  of  the  furnaces  are  explo- 
sion or  expansion  doors,  for  the  purpose  of 
permitting  the  generated  gas  to  pass  into 
the  op«i  air.  That  the  dust  complained  of 
is  carried  by  the  wind  upon  the  prc^>erties 
of  the  appellants,  the  amount  depending  up- 
on the  force  of  the  wind  and  the  explosi<Hi. 
That  in  the  manufacture  of  pig  iron  the  iron 
oius  used  are  known  as  "Old  Range"  and 
"Mesaba"  ores,  the  ianaeT  being  compara- 
tively free  from  dust.  That  the  Old  Range 
ores  are  almost  exhausted,  the  output  not 
being  sufficient  to  permit  of  the  exclusive 
use  of  the  same  in  the  manufacture  of  |Hg 
iron,  and  in  a  short  time  ncme  will  be  in  the 
market.  That  the  mines  which  control 
these  ores  are  practically  controlled  by  one 
company,  a  competitor  of  appellee  com- 
pany, and  their  cost  is  76  cents  per  too 
more  than  the  Mesaba  ores.  That  the  latter 
ores  have  been  used  in  alt  furnaces  of  the 
district  in  makii^  pig  iron  since  18B2,  upon 
which  date  to  1902  the  amount  of  the  same 
shipped  to  lake  ports  has  increased  from 
5,000  tons  to  12,000,000  tons  in  1002.  That 
for  seven  or  eight  years  appellee  company 
has  used  in  its  furnaces  30  per  cent  of  these 
ores,  which  is  less  than  was  generally  used 
in  the  blast  fumaces  in  the  same  district, 
and  at  the  present  time  uses  about  23  per 
cent.  That  the  appellee  company  has  been 
diligent  in  its  efforts  to  find  means  and 
adopt  appliances  and  inventions  which  will 
prevent  the  escape  of  dust  from  its  fumaces, 
and  that  up  to  the  present  time  no  appli- 
ance has  been  found  that  will  effectually 
prevent  or  reasonably  diminish  the  escape  of 
the  ore  dust  from  the  blast  furnaces  when 
slips  occur.  That,  while  there  was  a  deposit 
of  dust,  the  same  only  became  serious  about 
July,  1901,  and  since  then  the  dust  has  been 
coming  largely  upon  appellants'  property. 
That  its  effects,  are  not  only  annoying  but 
injurious.  That  it  chokes  rain  conductors, 
discolors  fabrics  and  paints,  and  injures  car- 
pets and  curtains.  That  it  is  destructive  of 
fruit  and  shade  trees,  and  has  depreciated 
the  value  of  the  properties  of  the  appellanta 
to  the  extent  of  25  or  50  per  cent. 

Thus  upon  the  one  side  is  a  business  start- 
ed many  years  ago  which  has  been  steadily 
developing  until  it  has  reached  a  very  great 
magnitude.  With  its  increase  its  appliances 
have  been  improved  and  its  blast  fumaces 
enlarged  and  these  have  been  the  natural 
grovrth  of  its  business.'  It  has  managed  its 
business  with  a  due  regard  as  far  as  prac- 
ticable for  those  who  lived  near  the  district 
within  which  its  blast  fumaces  were  located. 
It  has  been  diligent  in  the  effort  to  obtain 
appliances  and  inventions  designed  to  avoid 
as  much  as  possible  any  annoyance  that 

might  arise  from  smoke,  dusti  oc-vgasado 
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With  tlie  Old  Ruige  orea,  beoaiue  of  their 
ooarsesess  the  dust  and  gases  were  thrown 
out  on  the  recurrence  of  slips,  but  witJi  the 
Mesaba  ores  the  dust  and  gases  throws  ont 
have  been  increased  very  largely,  but  not  to 
an  extent  to  be  necessarily  a  nuisance  per 
sr.  The  supply  of  the  Old  Range  Ores  has 
been  gmdually  approaching  exhaustion,  and 
is  practically  controlled  by  a  competitiTe 
concern,  and  the  lequirements  of  the  biul- 
nesfi  compel  appellee  to  use  Mesaba  ores  and 
the  amount  used  is  about  23  per  cent.  Its 
use  is  clearly  legitimate  in  the  conduct  of  its 
large  business.  The  necessity  for  the  use  of 
8U(di  ores  becomes  apparent  upon  a  emsider- 
ation  of  the  enormous  growth  of  their  use, 
from  5,000  tons  at  one  period  to  12,000,000 
tons  witiiin  a  comparatively  short  period. 

The  facts  show  that  the  inability  of  the 
appellee  to  use  such  ores  would  practically 
operate  as  a  prohibition  of  its  business,  and 
thus,  upon  the  one  side,  a  decree  restrain- 
ing appellee  from  such  use  would  so  impair 
its  capacity  to  do  business  that  it  would  pro- 
duce disaster  affecting  a  large  manufactur- 
ing interest,  involving  the  welfare  of  an 
army  of  employees,  and  be  productive  of  ir- 
reparable damage.  Upon  the  other  side,  the 
damage  that  would  arise  from  the  continu- 
ance of  that  business  by  a  refusal  to  make  a 
decree  would  be  that  the  rain  conductors  up- 
on appellants'  houses  might  still  be  choked 
somewhat,  and  their  fabrics  and  paints  dis- 
colored and  their  carpets  and  curtains  in- 
jured. That  they  still  might  have  some  dif- 
Acuity  in  removing  the  grease  stains  from 
their  garments  and  paints,  and  their  shade 
trees  and  fruit  trees,  if  such  be  of  value 
amid  the  smoke  of  Pittsburgh,  might  be  de- 
stroyed, and  their  property  might  be  depre- 
ciated from  26  to  50  per  cent  of  its  value. 
Such  latter  damage,  however,  being  directly 
to  the  property  itself,  is  clearly  ascertain- 
able, and  cannot  well  be  classed  as  irrepar- 
able. 

The  facts  thus  marshaled  present  an  ac- 
cumulation of  injurious,  irreparable  results 
likely  to  occur  from  a  decree  against  appel- 
lee that  should,  in  view  of  those  capable  of 
reparation  that  might  occur  to  appellants, 
constrain  a  chancellor  to  refuse  to  make  it. 
While  a  judge  has  no  right  to  be  influenced 
in  the  determination  of  a  case  merely  be- 
cause of  the  effect  of  a  decision,  yet  when 
it  is  a  matter  of  grace,  guided  by  sound  dis- 
cretion, he  may  well,  in  the  exercise  of  such 
discretion,  wisely  consider  some  of  the  con- 
sequences that  may  result  from  his  action, 
and  manifestly  so  when  a  manufacturing 
district  on  the  one  side  and  a  residential  lo- 
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cality  on  the  other  are  involved;  and  VbB 
learned  trial  judge  very  significant  says: 
"While  the  extent  of  the  Injury  resulting  to 
plaintiffs  from  the  dust  can  be  aaoartamed, 
the  injury  resulting  to  defendants  a  de- 
cree cannot  be  estimated.  Such  a  decree 
would  practically  mean  tiie  shutting  down 
of  not  only  its  fuma4SB8,  but  also  its  iron 
and  steel  wcxrfcs,  representing  together  a 
capital  of  at  least  460,000,000  and  tin  em- 
pltqrment  of  nearly  11,000  persms.  The  ef- 
fect of  a  restraining  order  will  not  be  con- 
fined to  the  defendant  company,  because,  if 
it  is  unlawful  for  defendant  oompany  to  use 
Mesaba  ores,  it  is  also  unlawful  for  every 
other  furnace  in  this  county  to  use  those 
ores.  An  injimction,  therefore,  in  this  ease 
would  affect  injuriously  every  one  of  the  S7 
blast  fiuitaces  in  AUeghei^  county,  and 
their  allied  industries,  with  capital,  as 
shown  by  the  industrial  statistics  of  tiie 
commonwealth,  a^egating  $400,000,000, 
and  emiplc^ng  60,000  persons.  As  there  are 
not  sufficient  Old  Range  ores  mined  to  sup- 
ply the  demand,  if  the  exclusive  use  of 
these  ores  be  required,  a  decree  which  makes 
the  use  of  Mesaba  ores  impossible  means  the 
shutting  down  of  every  blast  furnace  in  the 
county  witiiin  a  year,  as  the  supply  of  Old 
Range  ores  will  be  exhausted  witiiin  that 
time.  What  that  would  mean  to  the  peopl«' 
of  this  city  and  county  needs  no  discussion. 
The  damage  would  be  inestimable." 

A  decree,  operative  of  destructive  results 
so  far-reaching  and  extensive  as  thus  indi- 
cated, certainly  might  well  warrant  tbe  de- 
duction that  in  it  there  was  not  a  suspidcm 
of  that  "matter  of  grace"  held  to  be  an  ele- 
ment in  the  determination  of  a  chancellor  in 
cases  of  this  character.  Pittsburgh  is  a 
monument  to  the  progress  and  activity  of 
the  manufacturing  interests,  and  her  aefaieve- 
mentfl  in  that  direction  have  made  her  one  of 
our  most  conspicuous  cities.  Judicial  re- 
striction that  would  limit  these  activities 
might  well  be  regarded  as  inimical  to  her 
best  interests  in  the  direction  of  progress, 
and  where  judicial  action  is  based  upon 
"matter  of  grace,"  guided  by  wise  discre- 
tion, it  should  not  be  unnecessarily  nar- 
rowed, but  should  be,  to  an  extent  as  far  as 
may  be  practicable  and  legal,  broadened  in 
a  way  most  wise  for  the  best  form  of  prog- 
ress and  the  highest  standard  of  develop- 
ment. 

I  am  of  opini<m  that  the  decree  of  the 
court  below  dismissing  the  bill  should  be 

affirmed. 

Petition  for  rehearing  overruled. 
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V. 

Joseph  W.  LEECH  et  al.,  AppU. 
(  s:  c  ) 

!•  Iiocal  lodBes  of  tt  mntattl  beneflt  mo- 
cletr  are  tlte  asents  of  the  Hiipreme 
camp,  for  wboee  acts  withtn  the  scope  of 
tbelr  aathorlty  the  latter  is  reapoDalble, 
where  the  mipreme  camp,  which  la  organlaed 
and  Incorporated  for  the  pnrpoae  of  fnrnlsh- 
iDg  aid  to  members  and  their  families,  aetects 
and  organizes  local  lodges  to  transact  its 
basiness,  which  are  under  Its  complete  di- 
rection and  control,  and  tbe  members  of  which 
are  to  nil  Intents  and  purposes  members  of 
the  supreme  camp. 

9,  AltkoDvli  It  im  tbe  datr  of  tbe  eovpt 
to  determine  tbe  antborltr  of  loeal 
lodvea  of  a  mutual  beneflt  society  when  the 
written  Instruments  determining  such  au- 
tborlt;  are  before  It,  the  lodge  cannot  com- 
plain of  the  Bubmissltm  of  tbe  question  to  the 
Jnrjr.  which  made  the  true  conatraetton,  and 
which  was  glren  an  opjmrtnnlty  to  find 
against  such  construction  and  In  ftvor  of  the 
contention  of  the  lodge, 

S.  The  supreme  lodse  of  a  mutual  ben- 
eflt society  wbleb  baa  autborlied  Its 
aseiitt  a  loeal  lodffe,  to  Initiate  mem- 
ben  Into  the  order,  U  liable  foe  Injuries  In- 
flicted upon  a  candidate  1^  the  use  of  a  me- 
chanical goat  In  the  Initiation  ceraoonjr,  al- 
though It  has  not  antborlied  the  use  of  auch 
contrivance. 

4.  Tlie  opinion  of  an  expert  witness  as 
glTen  on  the  stand  cannot  be  contradicted  or 
qoallfled  b;  showing  what  some  author  has 
said  npon  tbe  sabject. 

B.  An  expert  witness  Is  not  deprived  of 
tbe  rlffbt  to  Klve  bis  opinion,  when,  in 
response  to  an  objection  that  he  Is  referring  ' 
to  aatborities,  the  court  Inetrncts  him  to  tell 
what  be  knows,  what  his  experience  has  been, 
and  what  his  opinion  Is. 

(Jnlj  14,  1804.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 
York  County  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  damages  for  per- 
sonal injuries  allc;ged  to  have  been  caused 
1^  defendants*  wrongful  aets.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Jf  essrs.  D.  E.  Flnlor,  B.  O.  BMme>  and 
J.  B.  Brloe,  for  appellajits: 

The  construction  of  a  written  paper  is  a 
question  of  law  for  tbe  court,  and  not  a 
question  ot  fact  for  the  jury. 

Norm. — For  other  cases  in  this  series  hold- 
ing that  local  lodges  of  a  beneflt  society  are 
the  agents  of  the  supreme  lodge,  which  Is 
bound  by  their  acts,  see  Murph;  t.  Ind^endent 
Order,  S.  &  D.  of  J.  of  A.  SO  L.  R.  A.  Ill,  and 
Bragaw  v.  Supreme  Lodge  K.  &  L,  of  H.  54  L. 
B.  A.  602. 
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fi«w«II  T.  Arthur,  17  8.  C.  479;  IHCampt 
V.  Oarpin,  10  S.  C.  124;  Peleer  v.  jrtsodman, 
22  S.  C.  270;  Rogers  v.  Florence  R.  Co.  31 
S.  C.  378,  0  S.  E.  1059;  8taU  v.  Williams, 
32  8.  C.  123,  10  8.  £.  876;  Bowen  v.  Caro- 
lina, C.  a  d  O.  R.  Co.  34  S.  C.  217,  13  S.  E. 
421 ;  Bratton  v.  Loicry,  39  S.  C.  389,  17  S. 
E.  832;  Wylie  v.  Commeroial  d  Farmer^ 
Bank,  63  S.  C.  422,  41  S.  E.  504. 

An  expert  may  be  examined  as  to  how  far 
standard  works  sustain  or  conSict  with  his 
opinion. 

State  V.  Coleman,  20  S.  C.  451;  McKel- 
vey,  Ev.  188. 

The  sovereign  camp  can  in  no  view  of  the 
case  be  held  liable  and  responsible  for  tbe 
unauthorized  acts  of  the  individual  mem- 
bers of  the  order. 

Jumper  v.  Sovereign  Camp  W.  W.  62  C. 
C.  A.  361,  127  Fed.  635. 

Mr.  George  W.  S.  Hart,  for  respondent: 

It  is  no  more  tbe  dut^  of  a  trial  judge,  in 
the  absence  of  a  request,  to  interpret  or  con- 
strue a  written  instrument  for  the  jury, 
than  it  if)  bis  duty  to  charge  the  jury  upon 
spect5c  mattera. 

Hammett  v.  Brown,  44  S.  C.  402,  22  S.  E. 
482;  Wagener  v.  Kirven,  56  S.  C.  135,  34  S. 
E.  18;  MoEliree  v.  Hutchinaon,  10  S.  C.  N. 
S.  439. 

Reference  to  books  was  properly  excluded. 

Ashworth  v.  Kittridge,  12  Cusb.  193,  69 
Am.  Dec.  170;  Bloomington  v.  Shrook,  110 
Til.  219,  51  Am.  Rep.  670;  Bitcbp  v.  Omaha 
d  C.  B.  R.  Co.  105  Iowa,  293,  43  L.  R.  A. 
533,  67  Am.  St.  Rep.  299,  75  N.  W.  182; 
Stilling  v.  Thorp,  54  Wis.  528,  41  Am.  Rep. 
60,  11  N.  W.  906;  People  v.  Hall,  48  Mich. 
482,  42  Am.  Rep.  477,  12  N.  W.  665;  15  Am. 
&  Eng.  Enc.  Law,  p.  207 ;  Marshall  v, 
'Broum,  50  Mich.  148,  15  N.  W.  55;  State  v. 
Coleman,  20  S.  C.  451;  State  v.  Terrell,  12 
Rich.  L.  .328;  State  r.  Foote,  58  S.  C.  219; 
30  S.  K.  551 ;  Code  of  Laws  1902,  §  2902. 

Mr.  James  F.  Hart  also  for  respondent. 

GazT,  A.  J.,  delivered  the  opinion  of  the 

court: 

This  is  an  action  for  damages  sustained 
by  the  plaintiff  on  the  night  of  his  initia- 
tiott  into  a  subordinate  camp  of  the  Wood- 
men of  tbe  World,  in  consequence  of  the  use 
of  a  mechanical  goat.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  $1,000. 
The  assignments  of  error  are  as  follows: 
"  ( I )  Because  it  is  respectfully  submitted 
that  bis  honor  the  presiding  judge  erred, 
as  a  matter  of  law,  in  charging  the  jury  as 
follows:  'Now,  it  is  argued  here  by  tbe 
plaintiff  that  the  subordinate  camp  is  a 
constituent  part  of 
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Now,  that  is  a  matter  of  fact  for  you  to  find 
fram  the  testimony, — whether  it  is  or  not. 
That  involves  a  different  principle  than  the 
principle  involved  in  a  mere  agency.  If  the 
subordinate  camp  is  a  constituent  part  of 
the  sovereign  camp, — ^if  you  find  that  the 
subordinate  camp  is  a  part  of  it, — then  the 
act  of  the  suborcUnate  camp  is  the  act  of  the 
sovereign  camp ;  that  is,  the  act  of  one  and 
the  same  party.'  Thus  leaving  it  to  the 
jury  to  interpret  the  written  instruments  of- 
fered  in  evidence,  in  which  the  relation  ex- 
isting between  the  sovereign  camp  and  the 
nubordinate  camps  were  fully  set  forth,  to 
wit,  the  articles  of  incoi-poration  of  the  sov- 
ereign camp,  the  constitution  and  by-laws  of 
the  order,  and  the  insurance  policy  issued 
by  the  sovereign  camp  to  the'  members  of  the 
subordinate  camps. 

"(2)  Because  his  honor  erred,  as  a  matter 
of  law,  in  not  construing  the  articles  of  in- 
corporation, the  constitution  and  by-laws  of 
the  order,  and  the  insurance  policy  issued 
by  the  sovereign  camp,  to  the  members  of 
tiie  subordinate  camp,  as  to  whether  or  not 
the  subordinate  camp  was  a  constituent 
part  of  the  sovereign  camp,  instead  of  leav- 
ing it  to  the  jury  to  determine,  as  a  question 
of  fact,  what  that  relation  was. 

"(S)  Because  his  honor  erred  in  leaving 
it  to  the  jury  to  eonstrue  the  articles  of  in- 
corporation, the  constitutitm  and  by-laws  of 
the  order,  the  ritual  of  the  order,  and  the 
iiuuranoe  policy  issued  by  the  order,  all  of 
which  were  written  instruments,  and  to  de- 
termine, as  a  question  of  fact,  whether  or 
not  the  subordinate  camp  was  a  constituent 
part  of  the  sovereign  camp. 

"(4)  Because  his  honor  erred,  as  a  matter 
of  law,  in  refusing  to  charge  the  jury:  'If 
you  And  from  the  evidence  that  the  defend- 
ant Sovereign  Camp  Woodmen  of  the  World 
is  a  fraternal  beneficiary  association,  hav- 
iiuf  power  only  to  collect  assessments  and 
dusB  from  its  members,  to  pay  death  losses, 
for  the  erection  of  monuments,  and  the  pay- 
ment of  the  legitimate  expenses  of  the  man- 
agement of  its  business,  then  you  are  in- 
structed that  the  plaintiff  is  conclusively 
presumed  to  have  known  at  the  time  of  his 
initiation  as  a  member  of  the  local  camp  at 
Hickory  Grove  that  the  defendant  Sover- 
eign C^mp  of  the  Woodmen  of  the  World 
was  not  liable  for  the  torts  of  the  local 
camp  or  its  members,  and  your  verdict 
should  be  for  the  defendant  sovereign  camp.' 

"  (5)  Because  his  honor  erred,  as  a  matter 
of  law,  in  charging  the  jury  as  follows: 
'Our  law  does  not  go  bo  far  as  to  say  in  a 
case  like  that  that  the  plaintiff  should  be 
conclusively  presumed  to  have  known  that 
the  parent  camp,  I  will  call  it, — the  sov- 
ereign camp, — wotild  not  be  liable  for  its 
torts.  That  is  a  matter  of  fact  for  you  to 
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find.'  Thus  leaving  it  to  the  jury  to  con- 
strue the  articles  of  incorporation,  the  con- 
stitution and  l^-laws  of  the  sovereign  camp, 
the  ritual  furnished  by  the  sovereign  camp, 
and  the  insurance  policy  issued  1^  the  sov- 
ereign camp,  all  of  whioh  were  written  in- 
struments, and  determine,  as  a  questi<m  of 
fact,  whether  or  not  the  sovereign  camp  was 
liable  for  the  torts  of  the  members  of  the 
subordinate  camp. 

"(6)  Because  his  honor  erred  in  not  in- 
structing the  jury  that  the  vrrittea  instru- 
ment in  evidence,  above  referred  to,  showred 
that  tiie  sovereign  camp  was  not  liable  tor 
the  torts  of  members  of  the  subordinate 
camps. 

"(7)  Because  his  honor  erred  in  refusing 
defendant's  motion  for  a  new  trial  upon  the 
grounds  that  the  verdict  was  contrary  to 
the  ^veight  of  the  testimony,  and  upon  the 
further  grounds  that  his  honor  had  erred 
in  leaving  to  the  jury  to  decide,  as  a  matter 
of  fact,  whether  or  not  the  subordinate 
camp  was  a  constituent  part  of  the  sovereign 
camp,  and  whether  or  not  the  sovereign 
camp  was  liable  for  the  torts  of  the  members 
of  the  subordinate  camp,  and  in  not  constru- 
ing the  artides  of  incorporatimi,  constita- 
ticn  and  by-Jaws,  and  insurance  policy. 

"(8)  Because  the  verdict  against  the  de- 
fendant sovereign  camp  was  contrary  to  law 
and  evidence,  in  that,  it  being  admitted  that 
there  was  nothing  in  the  initiatoiy  enrcises 
prescribed  and  required  by  the  sovereign 
camp  that  required  the  use  of  a  mechanical 
goat,  and  that  the  plaintiff,  if  injured  at 
all.  was  injured  while  riding  a  mechanical 
^oat,  the  sovereign  camp  was  in  no  way 
liable  for  such  injury. 

"  (0)  Because  the  verdict  was  contrary  to 
the  law,  in  tliat  it  holds  the  sovereign  camp 
liable  for  the  torts  of  the  monbers  of  Om 
subordinate  camp. 

"(10)  Because  the  verdict  was  contrary 
to  the  law  and  the  evidence,  in  that  the  evi- 
dence showed  that  the  defendant  was  not 
injured  as  allied  while  being  initiated  into 
the  order  of  the  Woodmen  of  the  World. 

"(11)  Because  his  honor  erred  in  refus- 
ing to  allow  defendant's  counsel  to  ask  Dr. 
.T,  D.  McDowell,  an  expert  witness  for  plain- 
tiff, 'if  Lydston  was  a  standard  medical 
work  on  genito-urinary  and  venereal  and 
sexual  diseivses,'  and  his  honor  further  erred 
in  not  allowing  defendant's  counsel  to  read 
extracts  from  said  work,  and  ask  said  wit- 
neds  if  t<aid  statements  were  true. 

"(12)  Because  his  honor  further  erred  in 
not  allowing  defendant's  coimsel  to  ask  Dr. 
\V.  M.  love,  an  expert  witness  for  defend- 
ant, if  certain  medical  works  were  standard 
and  good  authority,  and  his  honor  further 
erred  in  refusing  to  allow  defendant's  coun- 
sel to  ask  said  witness  if  certain  statements 
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in  medical  works  were  true,  and  also  in  re- 
fusing to  allow  defendant's  counsel  to  &ak 
Dr.  M.  J.  Walker,  a  witness  for  plaintiff,  the 
same  question." 

We  will  flrst  construe  the  instruments  in 
writing  introduced  in  evidence,  for  the  pur- 
pose of  ascertaining  the  relation  the  Sover- 
eign Camp  of  the  Woodmen  of  the  World, 
the  subordinate  camps,  and  the  members 
sustained  towards  each  other.  In  the 
amended  and  substituted  articles  of  incor- 
poration of  the  Sovereign  Camp  of  the 
Woodmen  of  the  World,  are  the  following: 

"Article  1.  The  name  of  this  corporation 
is  'Sovereign  Camp  of  the  Woodmen  of  the 
World,  and  its  principal  office  and  place  of 
business  shall  be  in  the  city  of  Omaha  and 
state  of  Nebraska. 

"Art.  2.  Thia  corporation  is  and  shall  be 
a  fraternal  beneficiary  association,  formed 
and  carried  on  for  the  sole  benefit  of  its 
members  and  their  beneficiaries,  and  not  for 
profit.  It  has  and  shall  continue  to  have  a 
lodge  system,  with  ritualistic  form  of  work 
and  representative  form  of  government. 

"Art.  3.  The  object  for  which  this  corpo- 
ratioD  was  formed  and  its  plan  of  doing  busi- 
ness are  and  shall  be  to  combine  white  male 
persons  between  the  ages  of  eighteen  and 
fifty-five  of  soimd  bodily  health,  and  exem- 
plary habits  and  good  moral  character,  who 
shall  be  required  to  pass  a  satisfactory  medi- 
cal examination,  into  a  secret,  fraternal, 
beneficiary,  and  benevolent  order,  to  provide 
funds  derived  from  beneficiary  calls,  assess- 
ment and  dues  collected  from  its  members 
for  the  payment  of  the  expenses  of  conduct- 
ing the  business  thereof,  and  to  create  a 
fund  to  be  paid  to  beneficiaries  on  the  death 
of  a  beneficiary  member,  and  to  erect  a  mon- 
ument at  the  grave  of  each  deceased  benefi- 
ciary member,  and  for  such  other  purposes 
as  the  corporation  may  from  time  to  time 
determine,  not  prohibited  hy  the  laws  of  the 
state  of  Nebraska. 

"Art.  4.  This  corporation  shall  have  pow- 
er through  its  sovereign  camp  and  executive 
council  to  provide  a  constitution  and  laws, 
by-laws,  rules,  and  regulations  for  its  own 
government  and  that  of  its  camps  and  mem- 
ben,  and  to  alter  and  amend  its  constitu- 
tion, laws,  by-laws,  rules,  and  regulations  at 
any  session  of  the  sovereign  camp  or  sov- 
ereign executive  council.  The  constitution 
and  laws,  by-laws,  rules,  and  regulations 
now  in  force  shall  continue  in  force  and  ef- 
fect until  altered,  amended,  or  repealed.  It 
shall  have  power  to  purchase  and  hold  such 
real  and  personal  property  as  shall  be  neces- 
sary for  its  convenience  and  use,  and  may 
sell,  transfer,  or  dispose  of  the  same  as  it 
may  deem  necessary.  It  shall  have  power  to 
levy  assessments  and  dues  on  all  its  mem- 
bers, to  fix  the  amimnt  thereof  and  the  man- 
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ner  of  collecting  the  same.  It  may  contract 
for  the  purchase  and  sale  of  supplies,  para- 
phernalia, badges,  and  other  appliances  used 
in  the  work  and  business  of  the  order,  and 
may  do  all  other  acts  and  things  necessary 
to  carry  out  the  objects  and  purposes  for 
which  it  is  organized. 

"Art.  6.  .  .  .  The  sovereign  camp  shall 
have  and  may  exercise  full  legislative  power 
in  all  matters  affecting  its  management  and 
good  of  the  order.  It  may  provide  for  the 
suspension  and  expulsion  of  camps  and  mem- 
bers, for  failure  to  pay  assessments,  dues, 
or  other  demands  of  the  sovereign  camp,  or 
its  ofiicers  acting  under  the  constitution  and 
laws  of  the  order,  and  for  the  violation  of 
the  constitution  and  laws  of  the  order  as 
thev  now  exist  or  may  hereafter  be  adopt- 
ed." 

The  constitution  of  the  Sovereign  Camp  of 
the  Woodmen  or  the  World  contains  these 
sections : 

"Section  1.  Name.  This  corporation  shall 
be  known  as  'Sovereign  Camp  of  the  Wood- 
men of  the  World,'  and  shall  be  composed 
of  a  sovereign  camp,  beneficiary  head  camps, 
convention  head  camps,  and  camps  with 
powers  and  duties  as  hereinafter  defined. 

"Sec.  2.  Powers.  The  'sovereign  camp' 
shall  have  original  and  appellate  jurisdic- 
tion in  all  matters  pertaining  to  the  general 
welfare  of  the  order.  It  may  entertain  and 
determine  charges  against  any  of  its  mem- 
bers, and  all  other  matters  of  controversy 
which  may  be  brought  to  it  on  appeal  from 
camps,  head  camps,  convention  head  camps, 
and  the  sovereign  executive  council  .  .  .■ 
and  its  decision  shall  be  final.  It  shall  is- 
sue and  may  revoke  charters  to  camps. 
...  It  shall  have  the  power  to  enact  laws 
for  its  own  government,  the  government  of 
its  convention  head  camps  and  camps,  and 
for  the  control  and  management  of  the  busi- 
ness of  the  order  generally  .  .  .  and  to 
provide  penalties  for  the  violation  thereof. 
It  shall  have  power  to  prescribe  the  rights, 
privileges,  duties,  and  responsibilities  of  it- 
self, its  camps,  and  the  members  of  the  or- 
der, and  to  finally  determine  the  same.  It 
shall  prepare  and  publish  the  rituals  and 
ceremonies  of  the  order,  which  shall  not  be 
altered,  changed,  or  amended.  ...  It 
shall  have  tiie  power  to  provide  for  the  levy 
and  collection  of  assessments  and  dues  on 
its  members  .  .  .  necessary  to  pay  all 
beneficiary  claims  and  expenses  of  manage- 
ment, and  shall  have  generally  such  powers, 
and  may  perform  such  duties,  as  it  may  deem 
wise  for  the  welfare  of  the  order  and  to  es- 
tablish the  rights  and  perpetuity  of  the  or- 
der. It  shall  be  the  sole  judge  of  the  elec- 
tion and  qualification  of  its  own  officers  and 
members,  and  shall  establish  rules  for  their 
government,  and  may  by  itself  or  through 
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its  sovereign  executive  council  Buspend  or 
remove  any  officer  or  member  for  cause." 

"Sec.  52.  Beneficiary  Certificates.  All  ben- 
eficiary certificates  shall  be  issued  in  the 
name  of  'Sovereign  Gamp  of  the  Woodmen 
of  the  World,'  and  shall  be  assigned  by  the 
sovereign  commander  and  sovereign  clerk, . 
attested  by  the  corporate  seal.  They  shall 
be  countersigned  by  the  consul  commander 
and  clerk  of  the  camp,  and  shall  not  be  is- 
sued for  less  than  five  hundred  ($500)  dol- 
lars nor  for  more  than  three  thousand  ($3,- 
000)  dollars,  and  shall  be  in  such  form  as 
shall  be  prescribed  by  the  sovereign  «>m- 
mander  in  conformity  to  the  laws  of  the  or- 
der." 

"Sec.  SI.  Camps  shall  only  have  such  pow- 
ers as  are  given  by  the  constitution  and  laws 
of  the  sovereign  camp.  They  may  adopt  by- 
laws for  their  own  government  not  incon- 
sistent with  the  constitution  and  laws  of  the 
sovereign  camp,  but  such  by-laws  must  be 
submitted  to  and  approved  by  the  sovereign 
commander  before  taking  effect." 

There  is  nothing  in  the  ritual  of  the  order 
authorizing  the  use  of  a  mechanical  goat  as 
part  of  the  ceremony  in  the  initiation  of  a 
member. 

In  order  to  accomplish  the  objects  for 
which  the  sovereign  camp  was  organized,  it 
was  necessary,  from  the  very  nature  of  the 
business,  to  call  to  its  assistance  the  services 
of  persons  through  whom  it  might  act,  in 
transacting  the  affairs  of  the  order  in  vari- 
ous localities.  It  selected  and  organized 
local  lodges  for  the  purpose  of  meeting  this 
neeessity.  Not  only  the  sidwrdinate  camps, 
but  the  members  as  well,  were  under  the 
eomplete  direction  and  control  of  the  parent 
camp,  in  whose  name  the  benefit  certificates 
were  required  by  the  constitution  to  be  is- 
sued; and,  when  a  member  died,  payment  of 
the  benefit  certificate  was  to  be  made  by  the 
sovereign  camp.  These  facts  show  that, 
when  a  person  wna  initiated  in  a  local  lodge, 
he  became,  to  all  intents  and  purposes,  a 
member  of  the  sovereign  camp.  And  they 
furtiier  show,  under  the  authority  of  Btack- 
«O0II  V.  Britith  American  Mortg.  Co.  86 
S.  C.  118,  43  S.  E.  305,  that  the  subordinate 
camps  were  the  agents  of  the  sovereign 
eamp.  In  the  case  just  mentioned  the  court 
uses  this  language:  "The  business  of  the 
company  was  such  as  necessarily  compelled 
it  to  rely  upon  the  work  of  other  parties, 
and  this  necessity  usually  and  naturally 
gi\-es  rise  to  the  employment  of  agents. 
When,  therefore,  this  work  is  done  by  others, 
there  is  a  strong  implication  that  th^  are 
the  agents  of  the  parties  receiving  the  bene- 
fit of  their  serrices."  Our  cmclusion  that 
the  subordinate  lodge  was  the  agent  of  the 
sorarcign  camp  is  in  harmony  with  the  cases 
of  Supreme  liodffc  K.  of  P.  v.  WitKera,  177 
60  L.  R.  A. 


SUPBEUE  COUBT.  J0LT, 

U.  8.  260,  44  L.  ed.  762,  20  Sup.  Ct.  Rep. 
611;  Murphy  v.  Independent  Order,  8.  de  D. 
of  J.  of  A.  77  Miss.  830,  50  L.  R.  A.  Ill,  27 
So.  624;  and  Bragaw  v.  Supreme  Lodge  K. 
<£  L.  of  E.  128  N.  C.  3S4,  54  L.  R.  A.  602, 
38  S.  E.  005.  As  the  subordinate  lodges 
were  the  agents  of  the  sovereign  camp,  tiie 
acts  of  the  local  camps  were  binding  upcm 
the  parent  camp,  if  performed  within  the 
scope  of  the  agency,  even  though  not  author- 
ized by  the  sovereign  camp.  The  court,  in 
the  case  of  Eutchiaon  v.  Aoofe  Eill  Real  Ea- 
tatfi  A  Loan  Co.  65  S.  C.  75,  43  S.  E.  205, 
quotes  with  approval  the  following  language 
from  S  452  of  Story  on  Agency:  "It  is  a 
general  doctrine  of  law  that,  although  the 
principal  is  not  ordinarily  liable  (for  he 
sometimes- is)  in  a  criminal  suit  for  the  acts 
or  misdeeds  of  his  agent,  unless,  indeed,  he 
has  authorized  or  co-operated  in  them,  yet 
he  is  held  liable  to  third  persons  in  a  civil 
suit  for  the  frauds,  deceits,  concealments, 
misrepresentations,  negligences  and  other 
malfeasances  and  (mtiasiona  of  duty  of  Ma 
agrait  in  the  course  of  his  employment,  al- 
thouf^  the  principal  did  not  autiiorize  or 
justify  or  participate  in,  or.  Indeed,  know  ^ 
such  misccmduet,  or  even  If  he  forbade  the 
acts  or  disapproved  of  them.  In  all  such 
cases  the  rule  applies,  respondeat  superior; 
and  it  is  founded  upon  public  policy  and 
convenience,  for  in  no  other  way  could  there 
be  any  safety  to  third  persons  in  their  deal- 
ings either  directly  with  the  principal,  or 
indirectly  with  him  through  the  instnunen- 
tblity  of  agents.  In  every  such  case  the 
principal  holds  out  his  agent  as  competent 
fmd  fit  to  be  trusted,  and  thereby,  in  effect, 
he  warrants  hia  fidelity  and  good  conduct  in 
all  matters  within  the  scope  of  the  agency." 
To  the  same  effect  is  the  case  of  Reynolda  t. 
Witte,  13  S.  C.  5,  36  Am.  ^tep.  678. 

His  honor  the  presiding  judge  should  have 
construed  the  instruments  of  writing  intro- 
duced in  evidence,  and  in  the  manner  just 
stated,  but  hia  failure  to  do  so  was  not  pre- 
judicial to  tiie  appellants,  for  hi*  charge 
gave  the  jury  the  opportunity  of  finding 
against  the  plaintiff  upon  a  question  of  fact 
that  should  not  have  been  enlmltted  to 
them.  These  views  dispose  of  all  the  excep- 
tions except  those  numbered  11  and  12. 

The  eleventh  exception  will  next  be  con- 
aidered. 

The  record  shows  that  the  question  arose 
in  Uie  following  manner: 

Doctor,  is  Lydson  a  standard  medical 
work  on  genito-urinary  and  venereal  and 
sexual  diseases! 

Mr.  Hart:  J  object  Medical  books  are 
not  evidence.  Medical  books  are  not  eri- 
denoB  except  in  cases  of  insanite,  Medkal 
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botda  ore  not  evidence  in  oases  of  thia  char- 
actor. 

Q.  I  will  ask  him  if  that  ia  good  author- 
ity? 

Mr.  Halt:    T  object  to  that. 

Mr.  Briee:  This  is  an  expert  witness,  and 
the  wifaioss  had  stated  that  the  authmities, 
mescal  authorities, — that  is  what  tiie  wit- 
ness meanst— state  that  a  man  can  have  an 
ii^uiy  so  slight  as  not  to  be  noticed  at  the 
time,  and  yet  serious  mults  follow.  I  am 
not  introducing  tiie  authority.  I  am  simply 
asking  him  whether  this  is  an  authority. 

The  Court:  The  object  of  the  questitm  is 
to  introduce  the  botdc? 

Mr.  Briee:  I  am  simply  going  to  ask  Mm 
if  this  is  an  auUiority,  and  read  him  a  piece, 
«nd  ask  him  if  that  is  good  authority  or 
not? 

The  Court:  That  introduces  the  book. 
Tou  wish  to  eoutradiet  or  qualify  the  opin- 
ion of  the  doctor  on  the  stand.  Otherwise  it 
would  be  irrelevant.  (Testimony  excluded. 
Exoepticoi  taken.) 

Tlio  preftiding  judge  simply  ruled  that  you 
could  not  contradict  or  qualify  the  opinion 
of  the  doctor  on  the  stand  by  showing  what 
some  author  had  said.  Tn  this  there  was  no 
error. 

We  proceed  to  eondder  the  last  exeep- 

tion. 

The  question  presented  by  this  exception 
ATOSO  as  follows : 


Q.  Doctor,  which  one  of  the  testicles  are 
these  tubercular  germs  more  likely  to  at- 
tack? 

A.  Well,  sir,  the  right  testicle  is  more  sus- 
ceptible to  tubercular  diseases  than  the  left. 
There  has  never  been  any  logical  reason  giv- 
en why  it  is  tiie  case. 

Q.  But  you  state  that  to  be  the  faetl 

A.  Yes,  sir;  in  80  per  cen^ — eight  oases 
out  of  teii.  Eight  eases  out  of  ten  occur  in 
the  right  testicle. 

Mr.  Hart:  You  are  giving  your  own  ex- 
perience,— nothing  that  is  recorded? 

A.  It  is  an  opinion  based  on  what  I  have 
read,  not  what  I  have  seen. 

Q.  That  is  your  opinion? 

A.  It  is  an  opinion  based  on  what  I  have 
read. 

Mr.  Uart:  The  wibiess  is  still  referring 
to  authorities. 

The  Court:    Just  give  your  opinion. 

The  Witeess:  Your  honor,  I  dont  know 
how  to  answer  that  question.  If  your  honor 
tells  me  not  to  answer  that  question  I  will 
not  do  so. 

The  Court:  When  they  ask  a  question 
tell  what  you  know,  what  your  experience 
has  been,  what  your  c^inion  is. 

Thifi  ruling  was  not  erroneous,  as  it  al- 
lowed tlto  witaess  to  state  his  opinion. 

It  ia  the  judgment  of  this  court  that  tAe 
jiidgment  of  the  Ciretni  Cowrt  ht  affirmed. 


TEXAS  COURT  OF  CRIMINAL  APPBAIB. 


Bm  parte  L.  M.  GBEEN. 

(....Tex.  Crim.  App  ) 

OritieSsK  or  tke  aauBer  1b  whiek  trivia 

are  ccmAneted  in  court  cannot  be  ponlsbed 
as  a  contempt  ot  the  court,  an  lea  It  retera 
to  some  i»rtlcnlar  case  pending  before  tbe 
court. 

(June  22.  1904.) 

PETITION  for  a  writ  of  habeas  corpus  to 
obtain  the  release  of  petitioner  from  cus- 
tody to  which  he  had  been  committed  for  al- 
leged contempt  of  court.    Petitioner  diis- 

charged. 

'  The  facts  are  stated  in  the  opinicm. 

Measra.  Jolmsoa  *  Edwards  and  P.  J. 
MeGord  for  relator. 


NoTH. — ^For  other  cases  In  this  series  as  to 
ctmtempt  by  criticism  ot  court,  not  referring  to 
an;  poidltuc  Iltlgatl<m,  see  State  v.  Kaiser,  8 
L.  R.  A.  585,  with  note  as  to  contempt  In  pres- 
ence of  court,  and  State  em  ret.  Ashhan^  v.  Clr- 
«aU  Coort,  8fl  L.  R.  A.  654. 

For  contempt  generally  bjr  newspaper  pnbll- 
«e  L.  S.  A. 


Mwsra.  W.  A.  Hmuo&  and  Howard 
Martin  for  the  State. 

Heudersom,  J.,  delivered  Uie  opinion  of 

the  court: 

This  is  an  original  habeas  corpus  proceed- 
ing sued  out  before  this  court.  During  the 
January  term,  1904,  of  the  county  court  of 
Smith  county,  L.  M.  Green,  one  of  the  ed- 
itors of  the  Tyler  Courier,  a  newspaper  pub- 
lished and  circulated  in  Tyler,  Smith  coun- 
ty, and  vicinity,  in  the  issue  of  said  paper 
on  January  Zlst,  wrote  and  published  the 
following  editorial,  to  wit: 

Why  Is  It  Thus? 

The  people  of  Smith  county  are  having 

cations,  see  Cooper  v.  People,  6  L.  R.  A.  430 ; 
People  em  ret.  Connor  v.  Btapleton,  28  L.  R.  A. 
787;  State  v.  Tngwell,  48  L.  R.  A.  717;  Tele- 
gram  Newspaper  Co.  t.  Com.  44  L.  R.  A.  169 : 
State  T.  Bee  Fob.  Co.  50  L.  R.  A.  195:  and 
Bm  parte  Foster,  60  L.  R.  A.  631. 
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the  wool  pulled  over  their  eyes,  and  a  great 
many  of  these  poor  creatures  don't  know  it. 
Buc  if  they  were  tied  hand  and  foot,  and 
compelled  to  sit  in  the  courthouse,  and 
forced  to  witness  the  proceedings  in  the  trial 
of  criminal  cases  for  one  week  in  the  county 
court,  they  would  come  out  of  that  building 
in  full  agreement  with  the  Courier,  which 
asserts  that  the  county  criminal  court  pro- 
ceedings are  not  far  removed  from  a  public 
disgrace.  Witnesses  are  denounced  and  ac- 
cused of  all  sorts  of  crimes  while  in  the  wit- 
ness box,  and  jurors  are  offended,  ridiculed, 
and  forced  into  argument  and  to  answer 
questions  put  with  the  sole  purpose  of 
a^fr&v'atiQg  and  provoking  them  to  say 
something  that  will  disqualify  the  juror  in 
that  c»se. 

The  editor  sat  in  the  courthouse  recently 
and  heard  a  lawyer  tell  the  judge  that  "1 
know  that  I  cannot  get  a  fair  trial  for  my 
client  in  this  court,"  and  the  judge  sat  like 
a  school  boy  would  when  being  lectured  by 
the  teacher. 

The  taxpayers  of  the  county  are  paying 
dearly  for  this  public  disgrace.  They  foot 
the  bills  and  pay  the  penalty  for  tol- 
erating these  procediags  that  are  mak- 
ing mockery  of  court  trials.  For  sev- 
eral years  the  Courier  has  been  in- 
directly and  directly  trying  to  arouse 
the  people  in  tlieir  own  interest  and  for 
their  own  beuefit,  but  it  has  made  poor  head- 
way. What  is  needed  is  jurors  and  wit- 
nesses with  nerve  enough  to  sit  in  the  jury 
box  and  witness  chair  with  a  gun,  and  then 
pull  down  on  the  first  lawyer  that  offers 
them  an  insult.  Where  the  court  will  offer 
no  protection  the  individual  should  protect 
himself  from  insult.  He  wouldn't  have  to 
kill  any  lawyer.  A  lawyer  can  scent  danger 
as  far  as  anyone. 

The  people  of  Smith  county  owe  it  to 
themselves  to  get  together  in  their  own 
neighborhoods  and  discuss  this  diagraoe  and 
what  is  best  to  be  done  with  it.  If  any  of 
the  fanners  are  so  ignorant  as  not  to  know 
what  is  going  on  in  the  courthouse,  let  them 
talk  with  the  witness^  and  jurors  who  have 
been  in  the  present  county  oourt  now  in  ses- 
sion, and  then  they  will  know  how  to  pro- 
ceed. They  will  have  the  information,  not 
from  the  Courier,  but  from  other  sources  as 
well,  and,  in  order  to  help  along,  the  Courier 
here  publishes  the  names  of  the  jurors  for 
this  week;  but  they  are  not  onto  the  jug- 
glery on  the  outside,  but  Rev,  M.  O.  Meador 
and  other  good  citizens  are  onto  it.  Here 
nre  the  nanus  of  the  jurors:  J.  S.  Hill,  E. 
R.  Gibson.  W.  T.  Smith,  R.  M.  Johnson,  J. 
D.  Curry,  E.  V.  Barbee,  S.  J.  Morris,  E.  L. 
Stuart,  W.  J.  Howard,  C.  C.  Cross,  T.  F. 
Morris,  and  F.  S.  ZacJcery. 
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Relator  was  summoned  to  appear  before 
said  county  court  on  January  23d  to  show 
cause  why  he  should  not  be  held  In  contempt 
for  the  publication  of  said  writing.  He 
came  before  said  court  and  answered,  among 
other  things :  ( I )  That  the  court  was  with- 
out jurisdiction  to  adjudge  him  guilty  of 
contempt,  {2)  That  the  matters  and  things 
set  forth  in  said  article  did  not  constitute 
contempt.  (3)  That  said  publication  was 
not  in  reference  to  any  cause,  suit,  or  pro- 
ceeding tJien  pending,  or  at  any  time  pend- 
ing in  said  court,  and  was  not  a  criticism 
upon  and  decision,  order,  or  ruling  of  said 
court  in  any  suit  or  proceeding  then  or  ever 
pending  in  said  court,  and  in  no  manner  in- 
terfered with,  obstructed,  or  impeded  the 
trial  or  disposition  of  any  suit,  cause,  or 
proceeding  in  said  court;  nor  did  said  arti- 
cle obstruct  or  impede  the  due  administra- 
tion of  the  law  in  said  court.  Nor  does  it 
interfere  with  or  prevent  the  judge  of  said 
court,  ti'.e  parties,  witnesses,  jurors,  attor- 
neys, or  oificers  of  said  oourt,  from  the  dis- 
charge of  their  duties.  (4)  And  further, 
that  the  writing  and  publication  of  said  ar- 
ticle could  not  be  punished,  as  it  is  protected 
by  that  clause  of  the  state  Constitution 
which  guarantees  the  liberty  of  speech  and 
of  the  press,  etc.  The  answer  further  pro- 
ceeds to  set  out  at  length  that  said  article 
wah  not  intended  in  any  manner  to  reflect 
upon  the  honesty  of  the  judge  of  said  court, 
nor  does  it  charge  that  the  law  was  not  fair- 
ly administered  in  said  court.  That  said  ar- 
ticle was  written  and  published  without  mal- 
ice and  in  good  faith,  relator  believing  that 
the  same  was  proper  matter  for  publication, 
and  was  designed  and  intended  to  call  atten- 
tion tc  a  practice  believed  to  be  the  subject 
of  criticism,  and  calculated  to  interfere  with 
and  prevent  the  due  and  orderly  administra- 
tion of  justice  in  and  by  said  court.  That 
the  evil  complained  of  and  criticised  was  the 
treatment  of  witnesses  and  jurors  by  certain 
attorneys  in  said  court,  and  any  conduct  on 
titeir  part  lacking  in  proper  regard  for 
the  dignity  of  said  court  and  its  proceedings. 
That  the  publication  was  written  while  its 
author  was  smarting  under  indignation  on 
account  of  proceedings  which  he  bad  wit- 
nessed in  said  court,  wherein  the  witnesses 
had  been  unnecessarily  and  improperly  de- 
nounced and  abused,  jurors  asked  many  im- 
pertinent, provoking,  and  unnecessary  ques- 
tions, and  in  which  one  of  the  lawyers  had 
stated  to  the  court  and  to  the  judge  "that  he 
cnuid  not  hope  to  get  a  fair  and  impartial 
trial  in  said  court."  That  relator  was  in- 
dignant at  the  lack  of  respect  shown  for 
said  court  and  its  proceedings  which  said 
conduct  manifested,  and  the  sole  purpose 
and  object  of  said  publication  was  to  express 
relator's  disappro\'al  of  such  unseemly  pn>- 
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eeedings,  and  to  bring  abont  a  greater  re- 
spect for  the  court.  That  its  publication 
was  not  intended  as  a  contempt  of  said 
court,  nor  to  interfere  with  the  due  -admin- 
istration of  the  law  in  said  court,  but  to 
arouse  public  opinion,  and  to  prevent  the 
unjust  abuse  of  witnesses  and  conduct  lack- 
ing in  proper  respect  for  the  court.  Relator 
fnrUier  disclaimed  anj  intention  to  provoke 
juTOTB  or  witDOBses  to  any  acts  of  violence 
in  said  eourt,  bat  it  waa  intended  merely  to 
fortiUy  express  the  idea  that  jarors  and 
witnesses  are  antiUed  to  protection  from  any 
unnecessary  or  unjust  abuse.  Belator  dis- 
claimed any  intention  to  countenance  or  en- 
courage disreepoct  to  the  court,  or  incite  vio- 
lence by  the  suggestion  that  the  witnesses 
and  jurors  should  go  armed  into  said  oourt; 
that  his  purpose  was  merely  to  oall  atten- 
tion to  the  matter  of  the  treatment  of  jurors 
and  witnesses  in  said  court,  and  that  he  was 
moved  solely  by  the  desire  and  purpose  of 
aiding  said  eourt  in  the  maintenance  of  or- 
der and  decorum  and  in  administering  the 
law. 

The  court  beard  the  matter  on  the  plead- 
ings, being  the  motion  and  answer,  and  ad- 
judged said  Ii.  H.  Oreen  in  contempt  of  the 
oourt,  assessing  against  him  a  fine  of  $100. 
The  attorneys  for  relator  asked  the  court  for 
a  ruling  on  his  right  to  introduce  testimony 
as  to  the  truth  of  facta  stated  in  said  an- 
swer. The  oourt  ruled  no  testimony  was 
necessary,  and  declined  to  hear  any  testi- 
mony, for  the  reason  that  said  answer  c<m- 
sUtuted  no  defense  to  the  charge  of  con- 
tempt against  him,  and  for  the  further  rea- 
son that  tlie  court  was  present  in  the  court- 
room and  heard  and  knew  all  things  that  oc- 
curred and  were  referred  to  in  said  article, 
and  knew  as  a  fact  that  said  article  pub- 
lish^ 1^  said  Oreen,  in  so  far  as  the  oeUon 
of  tiie  court  was  concerned,  was  untrue.  On 
the  hearing  of  this  application  before  us  at 
the  Dallas  term,  testimony  was  adduced  pro 
and  con  in  regard  to  said  contempt  proceed- 
ings, and  the  right  of  said  county  judge  to 
adjudge  relator  guilty  of  contempt.  This  is 
a  sufficient  statement  in  order  to  present  the 
legal  questions  involved. 

We  understand  relator  to  contend  that 
the  matter  about  which  he  waa  fined  was  not 
written  with  reference  to  any  pending  case 
in  said  court,  and  consequently  could  not 
and  cannot  be  treated  as  contemptuous  of 
the  court.  Furthermore,  the  same  was  le- 
gitimate uriticism  of  the  court  and  its  pro- 
ceedings, and  i»  privileged,  being  protected 
under  our  state  Constitution,  which  guaran- 
t«efl  the  liberty  of  speech  and  of  the  press. 
On  the  other  hnnd,  the  state  insists  that  the 
subject-matter  of  said  article  is  not  legiti- 
mate criticism,  but  is  defamatory  and  de- 
nunciatorv  of  the  court,  and  is  the  subject 
66  L.  XL  A. 


of  contempt ;  that,  although  said  article 
may  not  relate  to  or  refer  to  any  case  pend- 
ing before  said  eourt,  it  was  defamatory,  and 
calculated  to  scandalize  the  court  itself  and 
bring  it  into  public  disgrace,  and  so  serve  to 
delay,  obstruct,  and  embarrass  the  eourt  in 
the  conduct  and  trial  of  all  causes,  uid  thus 
disparage  its  usefulness  as  an  instrumental- 
ity of  government. 

It  may  be  conceded  that  the  article,  by  its 
terms,  did  not  refer  to  any  particular  ease 
then  pending  before  the  county  judge,  or,  if 
it  did,  it  is  not  disclosed  what  particular 
case  the  writer  had  in  view.  We  are  accord- 
ingly confronted  with  the  proposition :  Can 
the  publisher  of  a  newspaper  be  held  gnilty 
of  oontempt  by  using  expressions,  defama- 
tory of  a  court  and  its  prooeedings,  which  do 
not  relate  to  any  pending  cause?  Belator 
has  referred  to  a  number  of  eases  which  he 
insists  are  decisive  of  the  question  that  the 
court  cannot  treat  as  a  matter  of  contempt 
vlVlJ  criticism,  no  matter  how  untrue  or 
defamatory  of  the  oourt,  which  is  not  ut- 
tered with  reference  to  some  particular  ease 
then  pending  in  the  court.  We  have  exam- 
ined these,  and  the  majori^  of  them  would 
appear  to  bear  out  his  contention.  Btate  v. 
Anderson,  40  Iowa,  207;  Stuart  v.  People, 
4  m.  39fi;  Storey  v.  People,  70  111.  46,  22 
Am.  Hep.  168;  Ete  parte  Hiokeff,  4  Smedes 
&  U.  751;  E»  parte  Wright,  65  Ind.  504; 
Cheadle  t.  Btate,  110  Ind.  801.  59  Am.  Rep. 
199.  11  N.  £.  426i  Et  parte  Barry,  85  Cal. 
603,  20  Am.  St  Sep.  248,  26  Pao.  266 ;  Hose- 
water  T.  State,  47  Neb.  630,  66  N.  W.  640; 
State  T.  Edusards,  15  S.  D.  383,  89  N.  W. 
1011;  Btate  T.  Kaieer,  20  Or.  50,  8  L.  R.  A. 
584,  23  Fac.  964;  Btate  T.  Twgwell,  19  Wash. 
238.  43  L.  B,  A.  717,  52  Foe.  1056;  People  em 
reh  Oonnor  r.  Btaj^ton,  18  Ctdo.  668,  28  L. 
R.A.787.  S3  Pae.167;  MoClatohyv.  Superior 
Court,  119  Cal.  413.  39  L.  S.  A.  691,  51  Pae. 
696.  In  some  of  the  above-enumerated  cases 
there  was  no  question  as  to  the  pendency  of 
the  case  about  which  the  publication  was 
made;  consequently  the  question  was  not  di- 
rectly involved.  Some  of  them,  however, 
did  involve  the  question.  There  are  cases, 
however,  which  maintain  the  contrary  view: 
Com.  V.  Dandridge,  2  Va.  Caa.  409;  Jte 
Moore,  63  N.  C.  397;  Eir  parte  McLeod,  120 
Fed.  130;  State  v.  Mon-ill,  16  Ark.  384; 
State  ca)  r^I.  Crew  v.  Shepherd,  177  Mo.  205, 
99  Am.  St.  Rep.  624,  76  S.  W.  79;  Re  Chad- 
wick,  109  Mich.  588,  67  N.  W.  1071.  While 
all  of  these  cases  dtHCuss  the  question  elab- 
orately, Aiid  announce  the  doctrine  that  the 
publication  can  be  contemptuous  although 
not  in  regard  to  a  case  then  pending  before 
the  court,  still  in  but  two  of  them  was  the 
question  directly  involved,  to  wit,  Re  Moore 
and  Ex  parte  McLeod.    So  it  may  be  said 

that  a  great  majority  of  the  Apericaikpaaea 
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reqmre  that  the  publication  be  with  regard 
to  some  pending  caoe  before  it  can  be  treated 
as  contemptuous. 

In  this  state  we  have  no  statute  defining 
contempts  of  court,  and  we  are  accordingly 
relegated  to  the  doctrine  of  contempts  at 
common  Iilw  as  applied  to  our  written  Con- 
stitution and  tlie  spirit  and  genius  of  our 
institutions.  As  stated  above,  we  gather 
from  the  current  of  authorities,  both  those 
cited  and  others,  that  there  can  be  no  con- 
structive contempts  of  court  with  reference 
to  publications  reflecting  on  the  •court  or  the 
judge  thereof,  unless  the  publication  is  not 
only  of  a  defamatory  character,  but  is  un- 
true, and,  in  addition  thereto,  relates  to 
some  particular  case  then  pending,  and  is 
calculated  to  embarrass  the  court  in  the 
trial  or  disposilion  thereof.  As  to  other 
publications  not  relating  to  a  pending  case, 
no  matter  how  defamatory  the  language 
used  may  be  with  reference  to  the  court  or 
the  judge  thereof,  this  will  not  constitute  a 
contempt,  because  it  cannot  be  regarded  as 
calculated  to  interfere  with  the  administra- 
tion of  justice.  If  it  is  true,  as  has  been 
said,  that  the  principle  on  which  all  oon- 
atruetive  contempts  are  allowed  is  the  tend* 
ency  to  d^ade  the  courts,  and  so  impair 
their  usefulness  as  agencies  of  government, 
then  it  must  be  conceded  that  it  is  ditBcult 
to  distinguish  the  evil  oonaaquenoes  likely  to 
ensue  from  denunciatory  publications  re- 
garding the  conduct  of  courts  in  oases  no 
longer  pending  and  such  publications  oon- 
eeniing  cases  that  are  pending.  To  the  or- 
dinary understanding,  the  baneful  results 
likely  to  follow  are  equally  as  great  in  one 
case  as  in  the  other.  However,  the  rule  an- 
nounced in  the  great  majorify  of  cases,  and, 
it  may  be  considered,  the  American  doctrine, 
is  that,  no  matter  how  defamatory  of  the 
oourt  or  judge  a  publication  may  be,  it  can- 
not be  regarded  as  a  contempt  of  oourt,  un- 
less it  be  written  and  published  with  refer-> 
ence  to  a  case  then  pending  before  the  oourt. 

We  accordingly  hold,  inasmuch  as  the 
matter  about  which  relator  was  adjudged 
guilty  of  contpmpt  of  oourt  did  not  relate 
to  a  case  then  peoiding  before  the  court,  it 
cannot  be  treated  as  a  contempt.  The  re- 
lator  is  accordinglj/  ordered  diatAarged. 


E.  O.  SCALES,  Appt., 

V. 

STATE  of  Texas. 

(  Tex.  Crim.  App.  ) 

1.    An    lndlc(m«ut    (or   aelllnac  (nture* 

Note. — For  conflict  of  laws  as  to  gambling 
and  lottery  contracts,  see,  in  tbls  series.  Win- 
ward  r.  Lincoln,  64  L.  R.  A.  180,  and  note. 

Am  to  Invaltdltj  of  <vtlon  dsals  and  contracts 
for  stock  on  margins  generallr,  see  nofei  to 
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need  not  allege  a  sale  to  any  particular  per- 
son. 

a.  Am  Indtetuent  for  AeaUa*  tm~ 
tares,  which  charges  that  defendant  did  oh 
a  certain  daj,  "and  on  each  succeeding  daj 
thereafter"  for  the  period  of  a  year,  transact 
such  buslaesB,  Intending  thereby  to  cbarge  a 
separate  offense  for  each  day  under  a  stat- 
ute making  the  transaction  of  such  business 
a  separate  offense  tor  each  day  npon  which  It 
Is  carried  on,  Is  bad,  since  the  separate  of- 
fenses ahonld  be  set  ont  In  separate  comits. 

3i  Upon  trl«l  of  mn  Indictment  for  aell- 
inm  fatnrea,  the  charters  of  the  corpora- 
tions through  which  defendant  dMlt,  show- 
ing Uwt  they  bad  no  power  to  permit  sales 
nnlesB  setnal  delivery  was  contemplated,  are 
admMble  In  evidence. 

4.  One  wbo  rcMlves  orders  for  tho  par- 
chase  or  anle  of  eottoa  fntnres,  and 
telegraphs  them  for  execution  to  another  city 
In  another  state,  to  which  the  marglna  art 
stmt,  and  fran  wbleb  the  profits  are  transmit- 
ted for  delivery  to  the  costomer,  does  not 
transact  the  business  of  buying  or  selling 
futures  at  the  place  where  his  offlce  Is  lo- 
cated, BO  as  to  be  subject  to  punishment  un- 
der a  statute  forbidding  the  transaction  of 
such  business. 

tt>  A  waserlnv  eontrnet  in  futures  is 
not  shown  by  the  fnet  that  the  »mr- 
cfanaer  Intended  to  eell  hi*  eontraat 
before  the  time  for  performance  arrived,  un- 
less It  Is  also  shown  that  the  other  party  to 
the  contract  did  not  contemplate  an  actual 
performance  of  tbe  obligation  on  bla  part 

(June  22,  1004.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Williamson  County  Court  convict- 
ing him  of  violating  the  statutory  provi- 
sions against  dealing  in  futures.  Retmtmt. 
Tb»  facts  are  stated  in  the  opinion. 
AfMsrs.  Honb  Bobertsoa,  *  Hon^  for 
appellant: 

The  indictment  charges  in  rate  and  tbs 
same  count  365  different  and  distinct  of- 
fenses. 

The  time  and  place  of  the  alleged  ttfenae 
are  not  definitely  stated  as  required  by  law. 

Penal  Code,  art.  377;  Code  Crim.  Pitie. 
art.  441 ;  State  t.  Tandft,  41  Tex.  291 ;  Vote- 
man  T.  State,  43  Tex.  Crim.  Rep.  880,  62  S. 
W.  763;  Barnes  t.  State,  42  Tex.  Grim.  Rep. 
207,  96  Am.  St.  Rep.  801,  59  8.  W.  882; 
State  T.  Jfonson,  23  Tex.  232;  PhUlifie 
State,  29  Tex.  220;  AletMnder  v.  State,  £0 
Tex.  496;  Hewitt  v.  State,  26  Tex.  722; 
Hunteman  t.  State,  12  Tex.  App.  010 ;  «oae 
V.  State,  I  Tex.  App.  400;  CtmneU  t.  State, 
2  Tex.  App.  422;  RiutOla  t.  State,  34  Tex. 
Crim.  Rep.  431,  30  S.  W.  1005. 

It  is  not  charged  in  tbe  indictment  that 

Preston  v.  Cincinnati,  C.  &  H.  Valley  B.  Co.  1 
L.  K.  A.  141 ;  Osgood  v.  Baader,  1  L.  B.  A.  6S6 ; 
Sprague  v.  Warren,  8  L.  R.  A.  679;  and  Har- 
vey T.  Merrill,  5  L.  B.  A.  200;  also  OaAmsB 
V.  Hoot,  12  L.  R.  A.  6tl.  ^  . 
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the  defendant,  m  a  leader  in  futures,  ever 
sold  a  contract  in  futures  in  cotton  or  any 
other  product  to  any  person. 

OoJdatein  v.  State,  38  Tex.  Crim.  Rep. 
193,  36  S.  W.  278 ;  Cothran  v.  State,  36  Tex. 
Crim.  Rep.  196,  36  S.  W.  273. 

The  court  erred  in  exciuding,  and  refusing 
to  permit  the  defendant  to  introduce  in  evi- 
dence, the  certifled  copy  of  the  special  law 
of  the  state  of  New  York,  granting  the  char- 
ter of  the  New  York  Cotton  Exchange,  and 
the  rules  and  by-laws  of  tiie  New  York  Cot- 
ton Exchange,  adopted  in  pursuance  of  the 
power  conferred  by  said  charter,  authorizing 
the  sale  of  contracts  for  the  future  delivery 
of  cotton  on  said  exchange,  aod  governing 
and  controlling  the  sale  of  such  contracts, 
and  prohibitii^  the  sale  of  any  contract 
with  no  intention  of  an  actual  delivery  of 
the  cotton. 

White's  Anno.  Code  Crim.  Froc.  art.  701; 
Greene  v.  State,  17  Tex.  App.  395 ;  Epson  v. 
State,  29  Tex.  App.  007,  16  8.  W.  780; 
Bogen  y.  State,  26  Tex.  App.  404,  9  S.  W. 
762;  am  V.  Allen,  149  U.  S.  489,  37  L.  ed. 
{123,  13  Sup.  Ot  Rep.  060 ;  Banaen  t.  Boyd, 
161  U.  S.  403,  40  L.  ed.  748,  16  Sup.  Ct.  Rep. 
£71;  Clem  v.  Jmnieaon,  182  U.  S.  461,  45 
L.  ed.  1183,  21  Sup.  Ct.  Bep.  846;  Peabody 
r.  Speyen,  66  N.  Y.  280;  Bartlett  v,  Collins, 
100  Wis.  477,  88  Am.  St.  Bepu  928,  86  N.  W. 
703. 

To  show  a  violation  of  arUele  377  of  the 
Penal  Cod^  and  sustain  a  conviction  in  this 
ftaae,  it  was  necessary  for  the  state  to  prove 
that  at  defendant's  place  of  buBiness,  and  in 
the  conduct  thereof  at  Taylor,  in  William- 
eon  oonnly,  future  contracts  vcre  there 
bought  and  sold. 

Penal  Code,  art.  877 ;  Gen.  laws  1889,  p. 
SS;  Windsor  v.  State,  9  Tex.  Ct.  Bap.  000, 
79  S.  W.  312;  lUoh  t.  State,  88  Tex.  Crim. 
Sep.  190,  38  L.  R.  A.  719,  42  S.  W.  291; 
Ryan  v.  Jftssouri,  K.  d  T.  R.  Co,  66  Tex.  16, 
£7  Am.  Sep.  680;  Seiders  v.  Merchants'  Life 
Asso.  93  Tex.  190,  64  S.  W.  763;  LesaaUett 
V.  Com.  89  Va.  878,  17  S.  E.  646;  Oarbraaht 
■V.  06m.  06  Pa.  440,  42  Am.  Rep.  550 ;  Finch, 
V.  Hanafield,  97  Mass.  SO  iMimieaota  Linseed 
Oil  Co.  V.  CoMer  White-Lead  Co.  4  Dill.  431, 
Fed.  Cas.  No.  9,085;  State  t.  Hughes,  22  W. 
Vo.  748;  Sinclair  v.  State,  8  Tex.  Ct.  Bep. 
791,  77  S.  W.  621;  State  v.  Qritzner,  134 
Mo.  512,  36  S.  W.  30;  West  v.  State,  28  Tex. 
Crim.  Rep.  1,  11  S.  W.  636. 

To  authorize  a  conviction  in  this  case,  it 
was  necessary  for  the  state  to  have  shown 
that  in  the  business  conducted  by  defendant 
contracts  for  futures  in  cotton  were  bought 
and  BtAA  with  no  intention  of  actual,  bona 
fide  delivery;  that  is,  that  at 'the  time  of  the 
purchase  or  sale  neither  party  to  such  eon- 
tracts  intended  that  there  should  be  a  de- 
livery of  the  cotton  contracted  for. 
66  L.  R.  A.- 


Oliphant  v.  Markham,  79  Tex.  547,  23  Am. 
St  Rep.  363,  15  S.  W.  569;  14  Am.  &,  Eng. 
Enc  Law,  2d  ed.  pp.  610,  611;  Irwin  v. 
Williar,  110  U.  S.  499,  28  L.  ed.  225,  4  Sup. 
Ct.  Rep.  160;  Bibb  v.  Allen,  140  U.  S.  402, 
37  L.  ed.  820,  13  Sup.  Ct.  Bep.  950;  Cietcs 
V.  Jamieson,  182  U.  S.  461,  45  lu  ed.  1183, 
21  Sup.  Ct.  Rep.  846;  Gregory  v.  Wendell, 
40  Mich.  432 ;  Conner  v.  Robertson,  37  La. 
Ann.  814,  55  Am.  Bep.  521;  Rumsey  v.  Ber- 
ry, 65  Me.  670 ;  McCarthy  v.  Weare  Commis- 
sion Co.  87  Minn.  11,  91  N.  W.  33;  Staning- 
er  V.  Tabor,  103  III.  App.  330;  Jones  v. 
Jones,  103  111.  App.  382;  Clay  v.  Allen,  63 
Miss.  426;  Wall  v.  Schneider,  59  Wis.  352, 
48  Am.  Rep.  520,  18  N.  W.  443;  Johnston 
V.  Miller,  67  Ark.  172,  53  S,  W.  1052;  Uay- 
loTd  V.  Duryea,  06  Mo.  App.  674,  69  S.  W. 
607;  Drouilhet  v.  Pinckard  (Tey.  Civ. 
App.)  42  S.  W.  135;  Heidenheimer  v.  Ofeve- 
land  (Tex.)  17  8.  W.  524;  Seeligson  v.  Lew- 
is, 05  Tex.  215,  57  Am.  Rep.  503;  Floyd  r- 
Patterson,  72  Tex.  202,  13  Am.  St.  Rep.  787, 
10  S.  W.  526 ;  Barllctt  v.  Smith,  13  Fed.  263 ; 
Kirkpatriok  v.  Adams,  20  Fed.  287 ;  Rente 
V.  Jewell,  SO  Fed.  592;  Bangs  v.  Bomiek,  30 
Fed.  97  i  Lehman  v.  Feld,  37  Fed.  862 ;  Boyd 
V.  Sanson,  41  Fed.  174 ;  Sampson  v.  Camper- 
down  Cotton  Mills,  82  Fed.  833;  SiU  v. 
Levy,  98  Fed.  94;  Ponder  v.  Jerome  Hitt 
Cotton  Co.  40  0.  C.  A.  416,  100  Fed.  378. 

The  fact  that  customers  did  not  have  cot- 
ton to  sell  was  not  sufl^ent  evidence  that 
they  did  not  intend  delivery. 

Cietcs  V.  Jamieson,  38  C.  C.  A.  478,  96 
Fed.  648;  Johnston  v.  Milter,  67  Ark.  172, 
53  S.  W.  1062;  Clews  v.  Jamieson,  182  U.  S. 
461,  45  L.  ed.  1183,  21  Sup.  Ct.  Rep.  845. 

That  the  customers  intended  to  sell  their 
contracts  before  they  matured  was  not  suf- 
ficient to  show  that  they  did  not  intend  to 
receive  or  deliver  the  cotton. 

A.  6.  Edwards  Brokerage  Co.  v.  Steven- 
son, 160  Mo.  516,  61  8.  W.  617;  Gregory  v. 
Wendell,  40  Mich.  432. 

There  was  no  proof  showing  any  circum- 
stance affecting  the  parties  on  the  other  side 
of  the  contracts  as  to  ability  or  intention  of 
delivery. 

A  bucket  shop  is  a  place  where  a  party 
pretends  to  keep  posted  quotations  on  the 
market.  Persons  wishing  to  deal  with  him 
deposit  money  as  a  wager  that  prices  will  go 
up  or  down.  Tlie  bet  is  made  between  the 
keeper  of  the  shop  and  his  patron,  it  being 
understood  that  there  shall  be  no  delivery; 
it  is  a  mere  bet  upon  the  fluctuations  of  the 
market. 

Eddy,  Combinations,  8  128 ;  Wanl  v.  Vos- 
burgh,  31  Fed.  13;  Fullerton  v.  State  (Tex. 
Crim.  App.)  75  S.  W.  634. 
ifr.  Oeoise  Olark  also  for  appellant 
Mr.  Bownrd  MutU  for  tluHBtate.  ■ 
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Henderson,  J.,  delivered  the  opinion  of 
the  court: 

Appellant  was  convicted  of  selling  cotton 
futures,  under  article  377,  Pen.  Code,  and 
his  punishment  assessed  at  a  fine  of  $260, 
and  thirty  days'  imprisonment  in  the  county 
jail;  hence  this  appeal. 

Appellant  made  a  motion  to  quash  the  in- 
dictment on  the  ground  that  it  failed  to  al- 
lege a  Bale  to  any  person.  This  indictment, 
under  the  former  holdings  of  this  court, 
would  appear  to  be,  in  the  respect  men- 
tioned, vicious.  Ooldstein  T.  State,  36  Tex. 
Crim.  Bep.  193,  36  S.  W.  278;  Oothran  t. 
State,  36  Tex.  Crim.  Rep.  196,  36  S.  W.  273. 
However,  those  cases  on  this  question  have 
been  overruled*  in  Fullerttm  v.  State  (Tex. 
Crim.  App.  76  8.  W.  534.  In  accordance  with 
that  dedsion,  it  is  no  longer  necessary  to 
all^  an  actual  sale. 

Motion  was  also  mado  to  quash  the  indict- 
ment because  it  alleged  more  than  one  of- 
fense. The  language  of  the  indictment  in 
tluB  reepect  is  fta  follows:  That  appellant 
>'on  the  Irt  of  July,  1902,  did  then  and  there 
unlawfully,  and  on  each  succeeding  day 
thereafter,  until  the  1st  of  July,  1003,  con- 
duct, carry  on,  and  transact  a  business  com- 
monly known  as  dealing  in  futures  in  cot- 
ton," etc.  The  contention  is  that  the  stat- 
ute makes  the  carrying  on  of  said  business 
an  offense  for  each  day  it  is  carried  on;  the 
language  of  the  statute  in  this  respect  being, 
"provided  that  each  day  such  business  is 
carried  on  or  kept  shall  constitute  a  sep- 
arate offense."  Under  the  decisions  of  some 
of  the  states,  and  in  the  United  States  courts, 
it  is  allowable,  in  the  prosecution  of  misde- 
meanors, to  set  out  a  number  of  misdemean- 
on  in  separate  counts  in  the  same  indict- 
ment, and  to  oonvict  on  each  or  as  many  as 
may  be  proved.  And  this  seems  to  be  the 
doctrine  in  this  ntate.  Hall  v.  State,  32 
Tex.  Crim.  Sep.  474,  24  S.  W.  407.  In  this 
indictment  the  separate  doya  ore  not  set  out 
in  distinct  counts,  but  it  seems  that  the  at- 
tempt was  here  made  to  charge  a  separate 
offense  for  each  day  in  one  count.  We  be- 
lieve that  the  separate  occasions  should  be 
set  out  in  distinct  counts,  and  the  dates  and 
proof  should  correspond  with  some  degree  of 
particularity,  bo  that,  in  case  of  conviction 
or  acquittal,  appellant  might  be  secure  in 
his  right  against  being  placed  in  jeopardy 
again  for  the  same  offense,  f n  our  opinion, 
the  indictment  is  vicious  in  the  rcBpect 
pointed  out.  And  being  so,  it  was  not  cured 
by  the  court  confining  the  prosecution  to  one 
day. 

Appellant  complains  that  the  court  erred 
in  refusing  to  permit  him  to  introduce  the 
charters  of  the  New  Orleans  and  New  York 
exchanges, — being  those  through  which  ap- 
pellant dealt  in  the  purchase  and  sale  of 
66  L.  R.  A. 


cottou, — showing  that,  under  the  charter  of 
these  corporations,  no  one  belonging  to  such 
exchanges  was  permitted  to  make  a  sale  of 
cotton,  etc.,  unless  an  actual  delivery  was 
contemplated.  We  find  in  the  record  a  good 
deal  of  parol  proof  of  this  sort,  but  the 
court,  ill  the  trial  of  the  case,  appears  to 
have  ignored  this.  We  think  the  proof 
which  was  excluded  should  have  Ijeen  ad- 
mitted. The  exchanges,  as  above  stated, 
tv«re  corporations,  and  could  only  act  in  ac- 
cordance with  the  provisions  of  their  char- 
ter. These  provieiona  indicate,  not  only 
their  power,  but  method  of  doing  business. 
The  admission  of  this  testimony,  of  eourse, 
would  not  bind  the  state,  if  it  was  able  to 
show  otherwise  that  appellant  through  his 
agents  did  make  sales  of  cotton  futures,  the 
delivery  of  which  was  not  contemplated  by 
the  parties.  But  in  the  absence  of  such 
proof,  a  bale  through  a  corporation  would 
be  presumed  to  be  in  accordance  with  tb» 
power  and  method  prescribed  in  the  duurber 
of  the  corporation.  What  we  have  said  with 
reference  to  the  charterB  also  applies  to  the 
rules  and  r^ulations  adopted  by  said  ex- 
diangcs. 

Appellant  ocmtends  tliat  the  court  should 
have  given  the  special  requested  instructions 
asked  by  him.  These  instructions  raise,  in 
effect,  two  questions:  First,  that  appellant 
did  not  deal  in  futures, — that  is,  carry  on 
a  busineea  in  which  future  oontroetai  for  cot- 
ton were  bought  or  sold,  with  no  intentioo 
of  an  actual,  bona  fide  delivery  of  said  cot- 
ton; second,  that  what  was  done  by  him 
was  not  conducting  a  business  for  the  sal* 
of  cotton  at  Taylor,  in  Williamson  oounty. 
but  he  simply  acted  as  an  agent  for  the  par- 
ties deriring  to  sell  or  purchase  cotton,  and 
that  the  sole  was  made  and  oonsummated 
in  New  Orleans  or  New  Yoifc,  as  the  ease 
might  be.  Appellant  strenuously  insists 
that  the  facts  presented  in  the  record,  and 
almost  without  controversy,  required  the 
court  to  give  his  requested  instructions  on 
these  subjects.  Wc  have  examined  the  rec- 
ord carefully  in  that  respect,  and  we  find 
appellant's  mode  of  doing  business  as  fol- 
lows: That  a  person  desiring  to  purchase 
cotton  for  future  delivery  would  come  to  ap- 
pellant's office  in  the  city  of  Taylor,  and 
make  request  to  purchase,  say,  100  bales  of 
cotton  in  the  city  of  New  Orleans,  for  deliv- 
ery at  a  future  day  af  a  stated  price.  That 
he  would  take  the  offer,  and  telegraph  to 
some  member  of  the  Cotton  Exchange  in 
New  OrlcanB,  and  that  this  broker  in  New 
Orleans  to  whom  the  order  was  telegraphed 
would  take  the  same  and  go  upon  the  ex- 
change in  New  Orleans,  and  make  the  offer 
to  buy  the  number  of  bales  covered  in  the  or- 
der at  the  prices  mentioned  therein,  and  for 
delivery  at  the  time  mentioned  in  the  wder. 
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and,  if  the  offer  was  accepted  hy  anyone  on 
the  exchange,  then  the  contract  would  be 
closed;  the  broker  acting  under  the  instruc- 
tion sent  him  by  appellant.  When  the  con- 
traet'was  ao  made,  the  broker  to  whom  the 
order  bad  been  tel^raphed  in  New  Orleans 
would  telegraph  the  acceptance  of  the  same 
to  the  firm  of  Scales  ft  Company,  at  Taylor ; 
that  the  order  had  been  executed,  and  the 
contract  made  for  the  delivery  of  the  cotton. 
On  receipt  of  this,  notification  was  given  to 
the  purchaser  at  Taylor  by  appellant;  and 
thereupon  said  purchaser  would  pay  to  the 
firm  of  Scales  &  Company,  at  Taylor,  the 
sum  of  $2  per  bale,  called  "margin,"  to  cover 
fluctuations  in  the  market  price  of  the  cot- 
ton. That  on  every  100  bales  of  ootton  so 
Xmrchased  a  commission  of  $10  was  charged 
by  appellant,  95  of  which  he  retained,  and 
the  other  $5  he  sent  to  the  broker  employed 
him  in  New  Orleans.  On  the  payment  of 
thi«  money  by  the  purchaser  upon  the  trans- 
action, the  firm  of  Scales  &  Company,  who 
at  all  times  kept  money  to  their  credit  with 
the  broker  through  whom  they  dealt  at  New 
Orleans,  would  telegraph  to  the  New  Orleans 
broker  that  the  mai^n  of  $2  per  bale  had 
been  paid  to  them,  and  to  charge  their  ac- 
count with  said  sum.  That  if,  at  any  time, 
the  purchaser  desired  his  cotton  to  be  sold. 
Scales  ft  Company  would  tel^raph  the 
broker  In  New  Orleans,  who  would  go  upon 
the  exchange  and  sell  the  contract,  if  he 
could  so  do,  at  the  pri(»  stated.  That  all 
of  such  transactions  were  real,  and  not  ficti- 
tious, and  that  the  broker  would  make  the 
sale  if  he  could.  If  consummated,  he  would 
telegraph  back  to  Scales  &  Company  that  he 
had  sold  the  contract,  and  the  price  for 
which  the  sale  was  made,  and  would  notify 
Scales  ft  Company,  that  they  were  credited 
with  the  profits,  if  any  had  accrued,  or,  if 
there  was  a  loss,  charged  with  the  loss. 
Thereupon  Scales  ft  Company  would  make  a 
settlement  at  once  with  the  parfy  at  Taylor 
according  to  the  report  of  the  transaction 
had  in  New  Orleans.  In  eases  where  the  con- 
tracts were  made  and  the  money  deposited 
with  Scales  ft  Company  for  the  purchase  of 
ootton,  the  money  was  transmitted  to  New 
Orleans  by  telegraph,  and  there  deposited 
to  cover  the  contract  for  the  party  making 
the  same,  and  all  moneys  rec^ved  at  New 
Orleans  on  account  of  profits  made  on  such 
transactions  were  telegraphed  to  Taylor,  and 
there  paid  by  Scales  to  the  party  to  whom 
it  belonged.  That  Scales  ft  Company  did 
not  receive  any  part  of  the  money  put  up  as 
margin,  except  the  commission  of  $5  on 
every  100  bales  of  cotton  bought  or  sold: 
nor  did  they  retain  any  part  of  the  money 
when  the  contract  was  closed  out  at  New 
Orleans  or  New  York,  but  the  whole  of  the 
same  was  paid  to  tlic  person  who  was  the 
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owner  of  the  contract  which  had  been  sold. 
It  is  further  stated  tliat  all  these  transac- 
tions in  New  Orleans  were  with  the  Cotton 
Exchange,  and  the  names  of  the  parties  with 
whom  be  dealt  are  given,  and  that  all  such 
transactions  were  real,  and  not  fictitious; 
that  they  were  all  made  and  agreed  to  be 
made  and  to  be  governed  by  the  rules  and 
by-laws  of  said  exchange,  where  they  were 
to  be  executed,  and  that,  in  their  making, 
the  understanding  was  that  the  rules  of  the 
said  exchange  were  that  all  cotton  should  be 
actually  delivered  upon  the  contracts  in  ac- 
cordance with  the  terms  of  the  contracts, 
and  all  persons  were  prohibited  from  mak- 
ing a  contract  on  either  of  said  exchanges 
in  New  York  or  New  Orleans  relating  to 
the  future  delivery  of  cotton  which  did  not 
contemplate  actual  and  bona  fide  delivery 
thereof;  that  witness  had  never  been  in- 
formed by  anyone,  nor  did  he  ever  know, 
that  it  was  the  intention  or  purpose  of  any 
person  making  the  transaction  tiirough  the 
exchange  or  brokerage  business  of  £.  G. 
Scales  ft  Company  that  they  did  not  intend, 
if  they  kept  their  contracts  until  their  ma- 
turity, not  to  accept  cotton  bought,  or  ac- 
tually deliver  that  sold,  in  accordance  with 
the  terms  of  Uie  contract;  "that  said  firm 
never  did  at  any  time,  in  conducting  their 
business  at  Taylor^  in  Williamson  county, 
sell  any  contract  or  contracts  for  the  future 
delivery  of  cottcm  or  grain  or  produce  or 
meats,  etc.,  and  never  did,  in  th^r  business 
at  said  point,  buy  from  any  person  any  fu- 
ture contract  for  any  snob  articles,  or  deliv- 
ery thereof;  that  thoir  only  business  was 
that  of  brokers,  and  that  all  they  did  was  to 
accept  orders  from  persons  who  wished  to 
buy  cotton,  and  telegraph  such  orders  to  the 
different  exchanges  where  the  persons  de- 
sired to  have  the  orders  executed,  and  have 
them  there  executed  through  bribers  as 
hereinbefore  explained."  This  is  a  substan- 
tial statement  of  appellant's  business,  as  tes- 
tified to  by  him,  but  we  do  not  understand 
it  to  materially  vary  in  any  respect  from 
the  testimony  given  by  the  state's  witnesses. 

As  stated,  appellant  contends  that  this 
was  not  a  sale  at  all  by  him  in  the  state  of 
Texas,  but  he  acted  merely  as  the  agent  of 
the  buyer  or  purchaser,  as  the  case  might 
be.  and  the  mle  wax  actually  consummated 
through  another  agent  in  New  Orleans ;  that 
what  he  did  was  bimply  to  convey  the  offer 
to  sell  or  buy  t«  the  agent  at  New  Orleans, 
and  the  transaction  was  closed  by  him.  We 
believe  this  contention  is  correct,  and,  under 
our  statute,  it  requires,  in  terms,  that  the 
person,  in  order  to  be  pruilty  of  the  offense 
defined,  must  conduct  or  carry  on  a  business 
where  future  contracts  are  bought  and  sold. 
Under  the  authorities,  as  we  understand 
them,  the  facts  here  stated  do  not  show  that 
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appellant  either  boiight  or  sold  cotton  in 
the  city  of  Taylor,  Williamson  coirnty.  True, 
his  businesB  was  to  receive  offers  for  the 
sale  and  purchase  of  cotton.  He  conveyed 
these  propositions  to  parties  in  New  Or- 
leans.  There  the  proposition  was  accepted, 
the  minds  of  the  parties  met,  and  the  sale 
or  purchase  was  made.  This  we  understand 
to  be  the  doctrine  enunciated  by  the  current 
of  authorities,  fitnolair  v.  State,  8  Tex.  Ct. 
Sep.  701.  77  S.  W.  621;  Windsor  v.  Stat«, 
S  Tex.  Ct  Rep.  900,  79  S.  W.  312;  lUch  v. 
State,  38  Tex.  Crim.  Bop.  199,  38  L.  R.  A. 
710,  42  S.  W.  291;  Ryan  T.  Mieaouri,  K.  it 
T.  R.  Co.  OS  Tex.  10,  S7  Am.  Rep.  S89;  Cot- 
tiers V.  Merohant^  Life  Aeao.  08  Tex.  199, 
54  S.  W.  753;  Leecallett  v.  Com.  80  Va.  878, 
17  S.  E.  646;  Qarbracht  t.  Com.  06  Pa.  440, 
42  Am.  Rsp.  650;  Minnesota  Litueed  Oil  Co. 
V.  Collier  White-Lead  Co.  4  Dill.  431,  Fed. 
Gaa.  No.  0,036;  State  T.  Bughea,  22  W.  Va. 
743;  State  v.  OriUmar,  134  Mo.  512,  36  S. 
W.  30. 

It  further  occurs  to  us  that  the  other 
proposition  ot  appellant  is  well  taken;  that 
is,  the  evidence  for  the  state  fails  to  show 
any  sale  of  cotton  to  be  delivered  in  the 
future,  in  which  an  actual  delivery  was  not 
oontemplated.  We  understand  the  aathori- 
ties  to  teaeh  that  it  is  not  alone  sufBcient 
that  one  of  the  parties  to  the  contract  con- 
templates that  there  will  be  no  delivery  of 
the  thing  sold,  but  that  both  must  so  un- 
derstand the  agreement.  In  this  respect  the 
burden  is  on  the  state  to  show,  before  either 
of  the  parties  to  the  contract  can  be  con- 
victed, that  both  parties  engaged  in  a 
wagering  contract,  /notn  v.  Wiliiar,  110 
U.  8.  400,  28  L.  ed.  225,  4  Sup.  Ct.  Rep. 
160;  Bibb  v.  Allen,  140  U.  S.  402,  37  L.  ed. 
824,  13  Sup.  Ct  Rep.  050;  CJeuu  Jamte- 
son,  182  U.  S.  461,  46  L.  ed.  1183,  21  Sup. 


Ct.  Rvp.  845 ;  Qregory  y.  Wendell,  40  'Mich. 
432;  Conner  t.  Robertfion,  37  La.  Ann.  814, 
55  Am.  Rep.  621 ;  Rumaey  v.  Berry,  65  Me. 
570;  McCarthy  T.  Wear 9  Commwion  Co. 
87  Minn.  11,  91  N.  W.  33;  Stwnit^er  t. 
Talor,  103  111.  App.  330;  Jonee  r.  Jmee, 
103  III.  App.  882;  Clay  T.  Allen,  68  Miss. 
426;  Wall  v.  Sckneider,  60  Wis.  852,  48 
Am.  Rep.  620,  18  N.  W.  443;  JohneUM 
Jfttler,  67  Ark.  172,  53  8.  W.  1062;  Oaylord 
T.  Duryea,  05  Mo.  App.  674,  60  8.  W.  007. 
And  we  might  cite  a  number  of  cases  in  ap- 
pellant's brief  to  the  same  effect.  And  on 
Uie  same  subject,  see  Oliphant  t.  Markham, 
70  Tex.  647,  23  Am.  St.  Rep.  863,  15  8.  W. 
560.  In  Pullerton  v.  State  (Tex.  Crim. 
App.)  75  S.  W.  534,  the  facts  constituting 
the  transactions  were  not  as  here  presented. 
In  the  ease  at  bar,  bo  far  as  the  proof  is  ooa- 
cemed,  the  state  failed  to  show  that  the 
transaction  charged  against  appellant  was  s 
wagering  contract  Appellant,  on  the  other 
hand,  assumed  the  bunlen,  and  showed  tiiat, 
under  ths  rules  of  law  as  laid  down  the 
authorities,  what  he  did,  if  he  could  be  held 
to  have  consummated  the  contract  in  Taylor, 
was  not  a  wagering  contract;  that  is,  that 
the  parties  in  fact  intended  an  actual  de- 
livery of  the  cotton.  It  may  be  tiiat  the 
modue  operandi  here  pursued  is  an  evasion 
of  the  spirit  of  the  statute  in  question,  but 
certainly  the  proof  does  not  establish  a  vio- 
lation of  the  letter  of  our  law  on  the  subject 
We  accordingly  hold  tiiat  the  court  should 
have  pven  the  requested  instructions,  or, 
rather,  should  have  given  an  instruction  to 
the  jury  to  find  appellant  not  gull^. 

But,  as  before  stated,  in  our  opinitm  the 
indictment  is  bad  and  should  have  been 
quashed;  and  the  judgment  is  accordingly 
reversed,  and  the  prosecution  ordered  dis- 
missed. 


TEXAS  SXJPREME  COURT. 


W.  S.  QUEBE,  Plff.  in  Err., 

V. 

OULF,  COLORADO,  &  SANTA  FE  RAIL- 
WAT  COMPANY. 

(  Tex.  ) 

1.  The  aieBtlon  of  ecrtaia  Injuries 
■caowa  to  Have  reeolted  from  an  ac- 
cident, la  a  relenae  by  an  Injured  per- 


NoTB. — As  to  effect  of  release,  by  person  neg- 
Ufcently  injured,  of  llabllltr  for  damages,  on 
rlgbt  to  recover  fOr  Injuries  not  then  suspect- 
ed, bot  Bolweqaentty  developing,  see  also.  Id 
this  series.  Union  P.  R.  Co.  v.  Artist,  23  L. 
R.  A.  681 :  Ocb  V.  Missouri,  K.  &  T.  R.  Co.  36 
L.  R.  A.  442  ;  and  Hoaston  ft  T.  C.  R.  Ca  v.  Mc- 
Csrty.  S8  L.  R.  A.  SOT. 
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son  of  tbe  right  of  action  against  the  one 
lesponslble  for  tbe  accident  for  the  Injuries 
resulting  therefrom,  does  not  preclnde  general 
Isognage  used  Id  tbe  release  from  having  the 
effect  of  releasing  liability  for  all  tnjorlea. 
even  those  not  known  at  tbe  time,  or  speel- 
fled  Id  tbe  release. 
2.  Knoirledce  of  the  injuries  whleh 
may  doTClop  la  the  fatare  from  ao  ac- 
cident Is  not  oeeessary  to  support  an  Inten- 
tion to  release  all  liability  for  the  reanlt  of 


As  tu  validity  of  contract  by  Injured  employee 
releasing  master  from  liability  In  consideration 
of  agreement  to  give  him  work  so  long  as  satis- 
factory, see  Rboades  v.  Chesapeake  ft  O.  S.  Co. 
55  L.  R.  A.  170,  and  Missouri,  K.  ft  T.  R.  Cow 
V.  Smith,  poat,  741. 
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3ucb  accident,  proapectlre  as  well  as  prea- 
eot. 

3.  No  oomplklat  earn  lie  Bwde  of  the  ftCt 
oi  the  court  In  leaTlnx  the  Interpretation  of 
a  written  tnatmment  to  the  imj  where  their 
ilDdltts  accorda  with  the  legal  Interpretation. 

4.  Fraud  In  the  procnrcment  of  a  re- 
lease from  an  injured  employee  la  not  shown 
by  the  fact  that  the  employer's  surgeon  ex- 
pressed his  opinion  that  no  Injuries  except 
those  known  at  the  time  would  result  from 
the  accident.  In  reliance  upon  which  the  re- 
lease was  executed,  and  that  injuries  of  a 
much  more  serious  character  subMqnently  de- 
veloped. 

5.  Re-emplormcBt  of  an  Injnred  em- 
plor^e  for  one  day,  and  for  such  further 
time  as  may  be  aatlstftctorjr  to  the  employer. 
Is  a  sufficient  eonslderatloo  to  support  a  re- 
lease of  liability  for  Injuries  caused  by  the 
negligence  of  the  employer,  where  at  the  time 
the  release  was  given  the  Injuries  were  be- 
Itored  by  both  parties  to  be  slli^t  and  In- 
slxnlflcant.  altbou^  they  snbseqnently  prove 
to  have  been  aerlona,  and  to  have  destroyed 
the  emplo^ee'i  ablll^  to  labcw. 

• 

(Hay  20.  1904.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  Fifth  Supreme  Judicial  District  to 
reiriew  a  judgment  aifirming  a  judgment  of 
ihe  District  Court  for  Johnson  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
ibied to  have  been  caused  by  defendant's 
negligence.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  8.  O.  Pad«lford  for  plaintiff  in  er- 
ror. 

Meaan.  Ravsej  ft  Odell  and  J.  W. 
Terry,  for  defendant  in  error: 

Whether,  under  the  general  language  of 
the  release  which  discharged  all  possible 
eauses  of  action,  it  was  the  intention  of  the 
parties  to  release  injuries  that  might  here- 
after develops  was,  in  view  of  all  the  sur- 
rounding circnmstanceB,  a  question  of  fact 
appropriate  for  the  determination  of  the 

jury- 
Where  the  construction  of  a  written  in- 
afrument  involves  the  consideration  of  facts 
not  shown  on  the  face  of  the  instrument  and 
involves  a  question  of  intent,  it  is  proper  for 
the  court  to  submit  tiie  otHUtruoUon  of  such 
instrument  to  the  jury. 

FerguKm  v.  Ftrg%uotit  87  Tte.  3M;  Hog- 
en  T.  Kmnofd,  04  T&x.  36;  Onmes  t.  Wat- 
XwM,  S9  Tex.  179. 

As  the  verdict  of  Uie  jury  placed  the 
proper  construction  tiiereon,  the  action  of 
the  ooiOTt  in  submitting  that  question  to  the 
jury  was  harmless. 

Qalveaton,  B.  ^  8.  A.  B,  Oo.  t.  JohMon, 
74  Tex.  261,  11  S.  W.  1118. 

The  release  on  its  face  showed  a  valuable 
oonsideraticm   of  91,  and  employment  at 
least  for  a  spedflo  time,  and  certainly,  in 
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connection  with  the  fact  proved,  that  appel- 
lant obtained  ther^y  employment  for  sev- 
eral months,  it  was  sustained  by  sufficient 
consideration. 

Carroll  v.  Missouri,  K.  d  T.  B.  Co.  30 
Tex.  Civ.  App.  1,  69  S.  W.  1004. 

The  mere  fact  that,  when  the  release  was 
executed,  the  parties  did  not  know  of  an 
undeveloped  claim  of  injury  to  the  eyes,  did 
not  amount  to  fraud. 

Bouston  d  T.  C.  B.  Co.. v.  MoOarty,  94 
Tex.  298,  63  L.  R.  A.  507,  86  Am.  St.  Bc^. 
864,  60  S.  W.  429. 

WlUlans,  J.,  delivered  the  opinion  of 
the  court; 

A  judgment  of  the  district  court  in  fevor 
of  the  defendant  in  error  in  an  acti<m 
broi^ht  against  it  by  plaintiff  in  error  for 
damages  for  personal  injuries  was  affirmed 
by  the  court  of  dvil  appeals,  and  the  ease 
is  before  us  on  writ  of  error  from  the  judg^ 
ment  of  affirmance. 

Quidie,  while  in  the  employment  of  the 
railroad  company,  and  attemptiiyr  to  stop 
with  a  heavy  jdeee  of  timber  an  engine  tank 
moving  along  an  inclined  track,  stumbled 
over  an  iron  p^  driven  into  a  pathway 
along  which  he  was  running,  and  was  stroek 
upon  the  breast  and  throat  by  the  end  of 
the  timber,  and  fisll,  his  head  striking  the 
ground  witii  force.  He  stopped  woric  for  a 
few  days,  but,  believing  tiiat  he  had  received 
no  injuries  except  those  to  his  throat  and 
breast,  and  that  they  were  trifling,  and  be- 
ing BO  told  by  the  surgeon  of  the  company, 
he  reported  for  re-«mployment.  The  oom- 
pany  had  a  rule  forbiddhig  tiie  re-empl<^- 
ment  ctf  any  servant  who  had  an  unsettled 
claim  for  damages  against  it,  and  its  agents 
informed  Quebe  that  he  oould  not  be  em- 
ployed unless  he  racecuted  a  release.  There- 
upon tlM  following  instrument  was  execut- 
ed: 

Contract  of  Settlement. 

Know  all  men  by  these  presents:  That 
whereas,  on  the  3d  day  of  May,  1901,  I,  the 
undersigned,  was  in  tibe  employ  of  Gulf, 
Colorado,  A  Santa  Railmty  Compaiqr,  as 
carpenter,  on,  .  .  .  and  while  so  em- 
ployed received  injuries  as  follows:  Throat 
and  breast  injured  by  falling  on  a  peg. 
And,  whereas,  said  company  wiU  not  employ 
or  retain  in  its  employment  anyone  who  has 
an  unadjusted  olaim  for  damages  against  it, 
and  will  not  promise  emploTment  to,  or  con- 
sider, anyone  as  an*  applicant  for  employ- 
ment who  has  an  unadjusted  claim  against 
it: 

Kow,  tiierefore,  for  the  purpose  of  fully 
raiding  and  determining  any  daim  for  dam- 
ages that  I  may  have'against  said  eompany, 
and  for  and  in  eonslderaUon  of ^the  sum  of 
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41  to  me  in  hand  paid  by  the  said  company, 
the  receipt  whereof  is  hereto  acknowledged, 
it  being  agreed  that  the  execution  hereof 
will  be  conclusive  evidence  of  the  receipt 
of  the  same  by  me,  and  that  I  will  never 
claim  that  the  same  was  not  paid  to  me  by 
said  company,  and  in  consideration  of  the 
promise  of  said  company  to  employ  me  for 
one  day  us  a  carpenter  at  the  usual  rate  of 
pay,  the  execution  hereof  being  conclusive 
evidence  that  said  company  has  made  me 
such  promise,  and  for  such  further  time  and 
in  such  capacity  aa  may  be  satisfactory  to 
tbe  said  company,  and  not  longer  or  other- 
wise, I  do  hereby  remise,  release,  and  for- 
ever discharge  said  company  of  and  from 
any  and  all  manner  of  actions,  suits,  debts, 
and  sums  of  money,  dues,  claims,  and  de- 
mands whatsoever,  in  law  or  equity,  which 
I  have  ever  had  or  now  have  against  said 
company  by  reason  of  any  matter,  cause,  or 
thing  whatever,  whether  the  same  arose  up- 
on contract  or  upon  tort.  It  being  expressly 
agreed  and  understood  that  said  company  is 
not  bound  or  obligated  by  these  presents  or 
otherwise  (except  as  to  said  one  day)  to  re- 
tain me  in  any  particular  kind  of  employ- 
ment, nor  for  any  definite  time. 

In  testimony  whereof,  I  have  hereunto 
set  my  hand  this  8th  day  of  May,  1901. 

W.  S.  Quebe. 

Quebe  resumed  work  on  the  same  day,  and 
remained  in  the  service  for  about  four 
months,  when  he  became  blind  and  quit. 
The  consideration  of  $1  was  also  paid  to 
him  by  the  company.  In  his  action  he  as- 
serts no  claim  for  the  injury  to  his  throat 
and  breast,  but  claims  that  his  loss  of  sight 
was  caused  by  the  blow  received  upon  the 
head  in  falling.  As  to  this,  hia  contentions 
are  ( 1 )  that  the  release  does  not  cover  that 
injury;  but,  if  it  does,  (2)  that  it  was  ex- 
ecuted without  consideration;  (3)  that  it 
was  executed  under  a  mistake  of  fact;  and 
(4)  that  it  was  procured  by  fraud.  Besides 
the  questions  arising  on  this  release,  there 
were  the  usual  issues  as  to  negligence,  con- 
tributory negligence,  assumption  of  risk,  and 
proximate  cause.  Another  prominent  ques- 
tion was  whether  or  not  plaintifT's  loss  of 
sight  was  caused  by  his  fall,  and  upon  this 
the  evidence  was  conflicting  and  uncertain. 
The  judge  who  tried  the  case  submitted  all 
of  these  issues,  and,  with  reference  to  the  re- 
lease, instructed  the  jury  that  it  precluded 
the  plaintiff  from  reoorering  any  damages 
for  the  injury  to  his  tWroat  and  breast,  and 
further  as  follows:  "The  question  as  to 
whether  the  plaintiff  and  the  defendant  com- 
pany intended  by  the  execution  of  said  re- 
lease to  include  therein  injury  to  plaintiff's 
eyes  is  a  question  of  fact  for  your  deter- 
mination under  the  terms  and  language  of 
66  L.  B.  A. 


said  release,  oonstmed  in  the  light  ai  all 
the  evidence  and  dreumstanoeB  in  the  caae. 
If  you  bejieve  that  by  the  terms  of  said  in- 
strument, construed  in  the  light  of  all  the 
evidence  in  this  case,  it  was  contemplated 
or  intended  by  the  plaintiff  and  the  defend- 
ant company,  at  the  time  of  the  execution  of 
said  release,  to  release  the  defendant  com- 
pany from  all  injuries  and  damages  that 
might  result  to  plaintiff  from  said  accident 
and  injury,  including  injuries  to  his  eye- 
sight, then  in  such  case  you  will  find  for 
the  defendant  company,  without  further  in- 
quiries. On  the  other  hand,  if  you  believe 
from  the  evidence  and  the  terms  of  said  re- 
lease, construed  in  the  light  of  all  the  evi- 
dence in  the  case,  that  it  was  not  contem- 
plated by  the  plaintiff  and  the  defendant, 
nor  intended  by  them,  at  the  time  of  the  ex- 
ecution of  said  instnmient,  to  release  the 
defendant  company  from  anything  except 
damages  on  account  of  the  injury  which 
plaintiff  then  claimed  to  have  received  to 
his  throat  and  breast,  and  that  it  was  not 
intended  thereby  to  release  tbe  defendant 
company  from  damages  on  account  of  other 
injuries  thereby  reoeived  on  account  of  in- 
juries to  his  eyes,  such  as  is  claimed  in 
this  case,  then  and  in  such  case  said  instru- 
ment would  not  conclude  the  plaintiff,  and 
prevent  him  from  a  recovery  on  account  of 
injuries  to  his  sight,  provided  plaintiff  is 
entitled  to  recover  same  under  the  law  as 
contained  in  this  charge  and  the  evidence 
admitted  before  you."  A  genera?  verdict 
was  returned  for  defendant. 

The  leading  contention  of  coimsel  for 
plaintiff  in  error  is  that  tbe  court  should 
not  have  thus  submitted  to  the  jury  the 
question  as  to  the  legal  effect  of  the  instru- 
ment, but  should  have  instructed,  as  nut- 
ter of  law,  that  it  did  not  embrace  the  in- 
juries for  which  damages  are  now  claimed. 
This  contention  raises  tiie  question  as  to  the 
construction  of  the  instnmient,  simply,  and 
leaves  out  of  view  all  questions  as  to  want 
of  consideration,  mistake,  and  fraud.  We 
agree  with  tbe  court  of  civil  appeals  that, 
construed  by  its  language  alone,  the  release 
is  sufficiently  broad  to  embrace  all  damages 
arising  from  the  accident  specified  in  it, — 
the  falling  on  a  peg.  Not  only  the  general 
language  of  the  concluding  clause,  but  the 
recital  of  the  object  and  purpose  of  tbe  par- 
ties, plainly  lead  to  this  conclusion.  The  re- 
liance of  the  counsel,  in  this  contention,  is 
upon  the  principle  of  construction  laid  down 
in  a  vast  number  of  authorities, — ^that  where 
there  is,  in  a  release,  a  particulif  recital  of 
the  subject-matter  or  otmsideration  about 
which  the  parties  are  dealing,  general  lan- 
guage following,  which  purports  to  release 
all  claims,  is  construed  to  have  reference 
to  the  particular  matter  redted,  and  is  oon- 

Digitized  by  GooqIc 


1904. 


QUEBE  V.  Guu,  C.  &  S.  F.  R.  Co. 


73V 


fined  to  tiuit.  TfaiB  ia  done  in  order  to  pre- 
vent surpriMs  hy  which  parties,  when  re- 
leasing one  cause  of  action,  may  be  made 
to  appear  to  have  released  anoUier.  Most 
of  the  many  wall-eonBidered  easeH  in  which 
release*  were  thns  construed,  without  ref- 
erence to  questions  of  fraud  and  mistake, 
involved  transaetiona  in  which  the  instm- 
menta  ahowed  that  the  releasor,  while  treat- 
ing of  one  cause  of  action,  used  general 
language  which  the  other  parfy  sought  to 
ap^y  to  another'  and  distinct  casue  of  ac- 
tion. In  this  case  there  was  but  one  cause  of 
action,  to  discharge  which  was  the  very  pur- 
pose recited  in  the  paper,  and  language  ap- 
propriate to  such  purpose  was  used.  The 
language  of  the  release  is  not  restricted  to 
the  damage  to  throat  and  breast.  The  cause 
of  the  injury — that  which  gave  rise  to  the 
cause  of  action  for  all  damages  resulting,  the 
fall — ^is  also  specified,  and  all  cause  of  ac- 
tion is  then  released.  Properly  applied,  the 
rule  of  construction  restricts  the  general 
language  to  that  cause  of  action,  and  would 
prevent  its  application  to  any  other.  It  is 
doubtless  true  that  a  person  having  such  a 
cause  of  action  may  make  a  settlement  for 
tiie  damages  of  which  he  is  at  the  time  con- 
scious, reserving  his  right  of  action  for  any 
that  may  subsequently  accrue.  BUu  t.  If  mo 
York  O.  d  B.  R.  B.  Co.  100  Ifass.  447,  39 
Am.  St.  Bep.  504,  Sfl  N.  E.  6fi;  Och  t. 
Miwowi,  K.  a  T.  B.  Co.  130  Ho.  27,  36  L. 
R  A.  442,  31  S.  W.  068.  But  such  a  settle- 
ment would  be  much  out  of  the  ordinary 
eourse  of  dealing,  and  is  not  expressed  by 
language  such  as  that  used  by  these  par- 
ties. No  ordinary  release,  relating  to  only 
one  cause  of  action,  should  be  construed  as 
eplitting  it  up,  unlesa  the  purpose  is  ex- 
pressed in  its  language.  In  Uie  present  case 
the  language  is  inconsistent  with  such  a  pur- 
pose. Some  countenance  is  given  to  the 
proposed  construction  of  the  instrument  in 
question  by  the  language  of  some  opinions. 
t7nto«  P.  R.  Co.  V.  Artist,  23  L.  R.  A.  581, 
fl  C.  C.  A.  14,  19  U.  S.  App.  612,  60  Fed. 
366.  We  are  not  inclined  to  agree  with  the 
application  of  the  rule  of  construction  giv- 
«n  in  that  case,  but,  whether  correct  or  not, 
it  cannot  control  here.  The  particular  re- 
citals in  the  instrument  there  construed  of 
the  injuries  received  were  much  more  spe- 
ciflc  than  those  of  the  one  before  us.  Every 
instrument  must  be  construed  by  its  own 
language,  and  the  intention  expressed  in  it 
must  control;  and  the  intention  here  ex- 
pre8sed-~to  release  a  cause  of  action,  rather 
than  to  acknowledge  receipt  of.  payment  for 
a  part  of  the  damage — cannot  be  mistaken. 
We  repeat  that  what  we  have  thus  far  con- 
sidered Is  the  application  of  the  rule  of 
construction  by  which  the  legal  meaning  of 
ihe  release  is  to  be  ascertained,  and  not  the 
«6  L.  S.  A. 


principles  governing  in  cases  where  such  la* 
stnunents  are  sought  to  be  set  aside  or  re- 
stricted in  their  operation  on  grounds  of 
fraud  or  mistiUEe.  In  most  of  the  acelctent 
cases  Ofted  by  plaintiff  in  error  in  which  re- 
lief was  given  against  the  general  language 
of  releases,  tiiey  were  attacked  on  the  ground 
of  mistake  or  fraud,  and  the  e:q)re8sions  in 
the  opinious  must  be  understood  as  applyii^ 
when  such  is  Uie  question,  and  not  wlwn  the 
interpretation  or  oonstniotion  of  the  lan- 
guage alone  is  under  consideration.  Lumley 
V.  Wabaah  B.  Co.  22  C  C.  A..  60,  43  U.  S. 
App.  470,  76  Fed.  72;  Blair  v.  Chhago  d 
A.  R.  Co.  89  Mo.  383,  1  S.  W.  362.  The  two 
questions  are  not  idways  kept  distinct  in 
the  discussion  of  such  cases,  as  they  must 
be  kept  here.  Thoy  must  be  kept  distinct 
here  because  the  question  of  mistake  vel  non 
was  submitted  to  the  jury  in  a  manner  moat 
liberal  to  plaintiff,  and  no  fraud  appears  in 
the  case.  Any  theory  of  mistake  must  in- 
volve the  fact  that  plaintiff,  in  the  raleaae, 
did  not  intend  to  embrace  any  siuih  damages 
as  those  he  now  claims,  and  whether  be  did 
or  not  was  a  question  left  with  the  jury. 
He  asserts  that  the  evidence  oonolusively 
shoAvs  that  be  did  not  so  intend,  beeaose  4ie 
had  no  knowledge  that  audi  injuries  ex- 
isted, and  that  such  dunage  would  oisue. 
The  answer  is  that,  for  him  to  intend  to  re- 
lease all  cause  of  action  for  prospective  as 
well  as  past  and  present  damage,  it  was  not 
necessary  for  him  to  know  what  the  future 
would  bring  to  pass.  It  is  enough  if  he 
made  a  binding  contract  by  which  he  took 
the  "chances  of  future  development."  Hous- 
ton d  T.  0.  B.  Co.  V.  MoOartjf,  94  Tex.  298, 
63  L.  R.  A.  507,  86  Am.  St.  Rep.  854,  60 
8.  W.  429.  As  to  this,  the  release  and  its 
recitals  contained  the  evidence  of  his  inten- 
tion. It  is  not  necessary  for  us  to  decide 
whether  or  not  the  court  properly  put  this 
question  to  the  jury,  for,  under  the  view 
taken  of  the  release,  its  action  was  favorable 
to  plaintiff,  and  he  cannot  complain.  Upon 
the  subject  of  fraud  there  was  nothing  to 
submit,  had  there  been  a  requeat  for  a  sub- 
mission of  that  question.  The  statement 
made  by  the  surgeon  as  to  the  character  of 
plaintiff's  injuries  was  only  his  medical 
opinion,  which  accorded  with  all  that  was 
known  or  believed,  and  was  made  with  no 
purpose,  so  far  as  appears,  to  procure  a  re- 
lease or  other  advantage.  No  circumstance 
of  undue  intluence  or  overreaching  is  shown. 
So  far  as  appears,  plaintiff  acted  freely  and 
voluntarily  in  making  the  settlement.  The 
consideration  was  a  valuable  and  legal  one, 
though  small.  Considering  the  fact  that  the 
matter  settled  was  regarded  by  both  parties 
as  involving  no  large  amount,  it  cannot  be 
said  that  the  smallness  of  the  consideration, 
^by  itself,  furnishes  ^o^J^g^ 


788 


Texas  Supreme  Coubt. 


Mat, 


the  release.  From  the  written  contract  and 
ttie  verdict  of  the  jury  it  appears  that  plain- 
tiff chose  to  accept  what  was  offered,  and 
release  his  cause  of  action,  and  no  ground 
for  relieving  him  is  made  to  appear. 
Affirmed. 


HOUSTON  A  TEXAS  CENTRAL  RAIL- 
WAY COMPAmr,  Plff.  tn  Err., 

V. 

W.  A.  EAST. 
(  Tex  ) 

A  rallriHid  GOiniMwr  whleb  •Inlia  a 
larse  And  d«ev  well  on  Itm  own  prop- 
erty to  secure  water  for  the  ue  of  itm 

■hops  and  engines  Is  not  liable  for  Injnry 
tberebr  caused  to  tbe  owners  of  nelgbborlng 
land,  altbougta  tt  pampa  therefrom  such  large 
qoantltles  of  water  that  the  sabterranean  wa- 
ter Ifl  drawn  from  the  lurronndlng  land,  and 
the  wells  thereon  are  deprived  of  their  water 
mpply. 

(June  13,  1904.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  Fifth  Supreme  Judicial  District  to 
review  a  judgment  reversing  a  judgment  of 
the  District  Court  for  Grajson  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  for  the  alleged  wrongfnl  destruction 
of  plaintiff's  well.  Reversed. 

The  facts  are  stated  in  the  opinion. 
yessra.  Baker*  Botts,  Baker*  ft  Lowett 
and  Head  *  DlUard,  for  plaintiff  in  er- 
ror: 

The  owner  of  land  can  use  all  the  water 
be  can  obtain  thereon  by  digging  wells  which 
are  supplied  by  water  percolating  through 
the  soil,  provided  said  wells  are  not  dug 
for  the  purpose  of  maliciously  injuring  ad- 
joining proprietors ;  and  this  though  such 
adjoining  proprietor!*  may  be  entirely  de- 
prived of  water  which  otherwise  would  have 
percolated  into  their  own  land. 

(Jould,  Waters,  3d  ed.  S  280;  Miller  v. 
Black  Rock  Springs  Improv.  Co.  99  Va.  747, 
86  Am.  St.  Rep.  924,  40  S.  E.  27 ;  27  Am. 
&  Eng.  Enc.  Law,  pp.  424.  425;  Hougan  v. 
liiltoaukee  d  Bt.  P.  R.  Co.  35  Iowa,  558. 
14  Am.  Rep.  502;  Acton  v.  Blundell,  12 
Mees.  &.  W.  324;  Burroughs  v.  Satertce,  07 
Iowa,  396,  56  Am.  Rep.  350,  25  N.  W.  808 ; 
Hanvm  v.  MoCue,  42  Cal.  303,  10  Am.  Rep. 
299;  Bale  v.  McLea,  53  Cal.  S78;  Baddter 


KOTE. — ^Tbe  above  ease  la  not  only  opposed 
to  the  treod  of  the  modem  decisions  upon  the 
■nbject  of  sabterrnnean  water  (see  note  to 
Kati  T.  Walkinsbaw,  64  L.  R.  A.  236).  iHit  It 
woald  also  seero  to  be  opposed  to  equity,  Justice, 
and  sound  reason.  There  Is  no  doubt  but  that 
tbe  exhaustion  of  the  sabterranean  water  from 
a  tract  of  land  will  not  onl^  deitroj  the  wells, 
bat  render  the  land  aterlle  anft  anprodnctlve. 
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V.  Lee.  66  Ga.  45,  42  Am.  Rep.  62 ;  Lj/b&s 
Appeal,  106  Pa.  626,  51  Am.  Rep.  542;  Col- 
lins V.  Clutrtiera  Vallej/  Gas  Co.  131  Pa,  156, 
6  L.  R.  A.  280,  17  Am.  St.  Rep.  791,  18  AU. 
1012;  Metcalf  v.  Nelson,  59  Am.  St.  Rep. 
740,  note,  8  S.  D.  87,  65  N..W.  911 ;  South- 
ern P.  R.  Co.  V.  Dufour,  19  L.  R.  A.  92,  note, 
95  Cal.  615,  30  Pac.  783. 

Messrs.  Perry  M Arria  and  Moaeley  A: 
Eppstels  for  defendant  in  error. 

WllUamB,  J.,  deliTered  the  opinion  of 

the  court: 

This  case  is  thus  stated  fay  tbe  court  of 
civil  appeals: 

"This  is  a  suit  by  W.  A.  East  against  tbe 
Houston  &  Texas  Central  Railroad  Company 
for  damages  growing  out  of  the  alleged  de- 
struction by  defendant  of  plaintiff's  well. 
The  case  was  tried  before  the  court  without 
a  jury,  and  resulted  in  a  judgment  for  de- 
fendant, and  plaintiff  appealed.  The  trial 
court  filed  conclusions  of  foot,  which,  in 
the  absence  of  a  statement  of  facts,  are  to  be 
taken  as  the  facts  of  the  case.  Said  con- 
clusions are  as  follows: 

"  '  ( 1 )  The  defendant,  the  Houston  &.  Tex- 
as Central  Railroad  Company,  was  the  own- 
er in  fee  simple  of  six  (6)  lots  in  the  city  of 
Denison,  Grayson  county,  Texas,  at  the  time 
mentioned  in  plaintiff's  petition,  and  dug 
thereon  a  well  twenty  (20)  feet  in  diameter 
and  sixty-six  (66)  feet  deep.  It  put  therein 
a  steam  pump  of  sufficient  strength  to  sup- 
ply a  3-inch  pipe,  and,  with  the  exception  of 
three  or  four  days  since  August,  1901,  has 
daily  taken  from  said  well  by  means  of 
said  pump  about  twenty-five  thousand  (25,- 
000)  gallons  of  water.  This  water  was  tak- 
en from  said  well  and  used  by  it  in  its  lo- 
TOmotives  and  machine  shops  operated  by  it 
in  the  city  of  Denison,  in  which  said  land 
is  situated.  Said  well  is  supplied  entirely 
by  water  percolating  through  its  soil  and 
that  of  adjacent  lands,  and  not  by  any  un- 
derground or  other  stream  of  any  kind.  Be- 
fore digging  said  well,  defendant  made  an 
examination  of  its  surroundings,  including 
the  well  of  the  plaintiff,  and  made  test 
holes,  with  a  view  of  obtaining  the  desired 
supply  of  fifty  thousand  (50,000)  gallons 
of  water  per  day.  Plaintiff  was  present 
when  such  examinations  were  being  made, 
and  consented  for  his  well  to  be  examined 
by  defendant,  and  had  no  further  cxmver- 
sation  or  communication  with  the  defend- 

and  any  system  of  reasoning  which  will  aattaor- 
ize  the  unreasonable  use  of  a  parcel  of  land 
within  the  tract,  such  as  the  use  of  tbe  railroad 
company  In  this  case  was  found  to  be.  by  re- 
moving therefrom  great  and  unusual  quantities 
of  water  so  bh  materially  to  depreciate  the  value 
of  the  remalntUB  tract,  must  be  nnsound.  and  re- 
quire careful  revision.  B.  P.  P. 
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ant  upon  the  subject.  From  the  examina- 
tion made  by  it,  defendant  became  satisfied 
that  it  could  procure  the  desired  supply  of 
water  upon  the  land  as  aforesaid,  and  dug 
said  well  for  the  purpose  of  obtaining  the 
same  for  the  uses  hereinbefore  set  out.  The 
wells  were  dug  without  any  intention  on 
the  part  of  defendant  of  injuring  the  prop- 
erty of  either  of  the  plaintiffs,  and  it  did  not 
know  that  such  would  be  the  effect.  The 
miter  percolated  into  defendant's  well  at 
different  depthn,  some  of  it  coming  into  the 
bottom  thereof.  The  well  of  plaintiff  is 
about  5  feet  in  diameter  and  about  33  feet 
in  depth,  is  on  land  owned  by  plaintiff  in 
fee  simple,  and  is  used  aa  a  homestead  by 
plaintiff,  was  dug  prior  to  defendant's  well, 
and  had  always  been  used  by  plaintiff,  up 
to  the  time  defendant's  well  was  dug,  for 
household  purposes,  and  prior  to  that  time 
had  always  supplied  an  adequate  supply  of 
water  for  such  uses ;  that  this  well  has  been 
dried  up  by  the  digging  and  use  to  which 
defendant  has  put  its  well ;  Uiat  the  damage 
that  plaintiff  and  his  land  has  sustained  by 
the  drying  up  of  his  well  is  the  sum  ot  two 
hundred  and  six  dollars  and  twenty-five 
cents  ($206.26),  including  both  past  and 
prospective  injury  to  himself  and  the  lotn 
described  in  his  petition. 

"'(2)  I  further  And  that  the  use  to  which 
defendant  puts  its  well  was  not  a  reasonable 
use  of  their  property  as  land,  but  was  an  ar- 
tificial me  of  their  property,  and  if  the 
doctrine  of  reafonable  use,  as  applicable  to 
defined  streams,  [is  applied]  to  suoh  eases, 
this  was  unreaBonable.' "  [  77  S.  W.  646.] 

The  eourt  of  civil  appeals  reversed  the 
judgment  of  the  district  court  in  favor  of  the 
defendtutt,  and  rendered  judgment  for  plain- 
tiff for  the  damages  claimed.  We  are  of 
the  opinion  that  this  judgment  is  wrong,  and 
that  of  the  district  court  right.  Sinoe  the 
decision  in  the  case  of  Acton  v.  Blundell,  12 
Mees.  t  W.  324,  the  law  as  therein  laid 
down,  so  far  as  it  controls  this  case,  has 
been  recognized  and  followed  in  the  courts 
of  England,  and  probably  by  all  the  courts 
of  last  resort  in  this  country  before  which 
the  question  has  come,  except  the  supreme 
court  of  New  Hunpshire.  Bassett  v.  Saliu- 
hury  Mfg.  Co.  43  N.  H.  669,  82  Am.  Dec. 
179;  Bwelt  V.  CuHa,  50  N.  H.  430.  0  Am. 
Rep.  276.  That  doctrine  is  thus  stated: 
"Tnat  the  person  who  owns  the  surface  may 
d^  therein,  and  apply  all  that  is  there 
found  to  his  own  purposes,  at  his  free  will 
and  pleasure;  and  that  if,  in  the  exercise 
of  such  right,  he  intercepts  or  drains  off 
the  water  collected  from  underground 
springs  in  his  neighbor's  well,  this  incon- 
venience to  his  neighbor  falls  within  the 
description  of  damnum  absque  injuria, 
which  cannot  become  the  ground  of  an  ac- 
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tion."  The  arguments  in  favor  of  the  ap' 
plication  to  such  cases  of  the  doctrines  ap- 
plicable to  defined  streams  of  water  were 
thoroughly  presented  at  the  bar  in  Acton  v, 
Blundell,  and  the  reasons  for  the  conclusion 
of  the  oourt  against  such  application  were 
carefully  stated  in  the  opinion.  In  all  that 
has  been  said  in  subsequent  discussions,  lit- 
tle, if  anything,  has  been  added  to  the  ar- 
guments of  counsel  and  of  the  court  in  that 
case.  Avion  v.  Blundell,  12  Mees.  &.  W.  324, 
Chascmore  v.  Richards,  7  H.  L.  Cas.  364; 
Frazier  v.  Brown,  12  Ohio  St.  294;  Miller 
V.  Black  Rock  Springs  Improv.  Co.  99  Va. 
747,  86  Am.  St.  Rep.  924,  40  S.  E.  27.  The 
many  other  authorities  on  the  subject  arc 
cited  in  the  canes  referred  to,  and  so  thor- 
ough has  been  the  discussion  that  we  fee] 
that  it  would  be  useless  to  attempt  any  ad- 
dition. The  practical  reasons  upon  which 
t)te  courts  base  their  conclusions  fully  meet 
the  more  theoretical  view  of  the  New  Hamp- 
shire court,  and  satisfy  us  of  the  necessity 
of  the  doctrine.  Those  reasons  are  thus 
summarized  by  the  supreme  eourt  of  Ohio  in 
Frazier  t.  Broum:  "In  the  absence  of  ex- 
press contract  and  of  positive  authorized 
l^slation,  as  between  proprietors  of  ad- 
joining lands,  the  law  recognizes  no  cor- 
relative r^ht»  in  respect  to  underground 
waters  percolating,  oozing,  or  filtrating 
through  the  earth;  and  this  mainly  from 
considerations  of  public  policy:  (1)  Be- 
cause tlie  existence,  origin,  movement,  and 
course  of  such  waters,  and  the  causes  whieh 
govern  and  direct  their  movements,  are  so 
secret,  occult,  and  concealed  that  an  at- 
tempt to  administer  any  set  of  l^al  rules 
in  respect  to  them  would  be  involved  in 
hopeless  uncertainty,  and  would  be,  there- 
fore,  practically  impossible.  (2)  Because 
any  such  recognition  of  correlative  rights 
would  interfere,  to  the  material  detriment 
of  the  Commonwealth,  with  drainage  uid  ag- 
riculture, mining,  the  construction  of  high- 
ways  and  railroads,  with  sanitary  regula- 
tions, building,  and  the  general  progress  of 
improvement  in  works  of  embellishment 
and  utility."  The  mere  quantity  of  water 
taken  by  the  owner  from  his  land  has  no- 
where been  held  to  affect  the  question.  Ex- 
haustion resulting  from  excavating  and 
pumping  for  mining  purposes  has  been  con- 
sidered in  several  cases  to  give  rise  to  no 
liability.  So  the  authorities  generally  state 
that  the  use  of  the  water  for  manufacturing, 
brewing,  and  like  purposes  is  within  the 
right  of  tlie  owner  of  the  soil,  whatever  may 
be  its  effect  upon  his  neighbor's  wells  and 
springs. 

En  Ckasemore  v.  Richards,  7  H.  L.  Cas 
364,  the  defendant,  in  supplying  the  wants 
of  a  town,  used  to  such  an  extent  the  water 
which  had  pprcolated[:t^Iles!iglvluaQ^^|iL£ 
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a  water  course  as  to  reduce  the  water  in  the 
Btream,  and  to  leave  the  plaintiff's  mill 
thereon  without  adequate  power;  and  yet 
it  was  held  that  there  was  no  liability. 
There  is  possibly  a  conflict,  which  we  need 
not  undertake  to  resolve,  between  this  de- 
cision and  those  in  the  two  New  Yoiic  cases 
stated  below.  But  in  Ohaaemore  v.  Rich- 
ards, Lord  Wenaleydale,  who  alone,  among 
several  delivering  opinions,  expressed  doubt 
as  to  the  correctness  of  the  conclusion 
reached,  admitted  the  soundness  of  the  prin- 
ciple laid  down  in  Aaton  v.  Blund«U,  and 
that  the  uwner  of  the  soil  is  at  liberty  to  dig 
therein  and  take  away  the  percolating  wa- 
ter for  any  Ic^timate  purpose  of  his  own, 
"even  though  tiiey  carried  on  trades  requir- 
ing more  water  (breweries,  for  example) 
than  would  be  used  for  mere  domestic  pur- 
poses: it  would  still  be  for  their  purposes 
only.''  His  doubt  arose  out  of  the  fact  that 
ibe  defendant  was  not  using  the  water  for 
hfa  own  purposes,  but  was  selling  it  to 
ftthers.  If  persons  using  lands  in  mining, 
manufacturing,  and  brewing  may  take  there- 
from all  the  water  required  in  the  prosecu- 
tion of  such  businesses,  what  reason  can  ex- 
ist why  a  railroad  company  may  not  do  the 
same  thing  for  such  purposes  as  those  to 
which  it  applies  this  well  T  We  think  none 
can  be  given.  In  the  case  of  Hougan  v. 
Stilwaukee  <£  8t.  P.  R.  Co.  35  Iowa,  558,  14 
Am.  Rep.  502,  the  doctrine  was  applied  to 
a  situation  like  that  shown  by  tiie  facts  of 
this  case,  except  that  there  the  railway 
company  had  only  the  right  of  way  over, 
while  here  it  owns  the  fee  of,  the  land;  a 
differenoe  in  favor  of  this  defendant.  The 
deeiaion  is  useful  in  establishing  the  prop- 
osition that  such  uses  of  water  by  railway 
oranpanies  are  legitimate  and  proper  uses 
in  the  sense  of  Uie  rule  we  are  considering. 
The  other  question,  upon  which  the  court 
was  more  doubtful,  vig^  whether  or  not 
sndi  a  oompany,  with  oidy  a  right  of  way 
over  tiw  land,  has  tin  xig^t  to  thus  draw 
the  water  from  it,  is  not  here  inTolved. 

Be^des  the  New  Hampshire  decisions, 
^ieh  deny  the  whole  doctrine  of  the  other 
authorities,  plaintiff  relies  on  the  cases  of 
Forhell  v.  ffeic  York,  164  N.  Y.  622,  61  U 
R.  A.  696,  79  Am.  St.  Rep.  668,  58  N.  B. 
644:  Smith  v.  Brooklyn,  160  N.  Y.  357,  45 
L.  R.  A.  664,  54  N.  E.  787,  18  App.  Div.  340, 
46  N.  Y.  Supp.  141 ;  and  StiUwater  Water 
Co.  V.  Farmer,  89  Minn.  58,  60  L.  R.  A. 
875,  99  Am.  St.  Rep.  641,  93  N.  W.  907. 
The  courts  in  New  York,  by  previous  de- 
cisions, had  unequivocally  accepted  the  doe- 
trine  <rf  Acton  T.  BhMdell  in  this  langoaga : 
•*An  owner  of  the  soil  may  divert  percolat- 
ing water,  consume  or  cut  it  off,  with  im- 
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punity.  It  is  the  same  as  land,  and  cannot 
he  distinguished  in  law  from  land.  So  the 
owner  of  the  land  is  the  absolute  owner  of 
the  soil  and  of  percolating  water,  which 
ia  a  part  of,  and  not  different  from,  the 
soil.  No  action  lies  against  the  owner  for 
interfering  with  or  destroying  percolating 
or  circulating  water  under  the  earth's  sur- 
face." PiaUy  V.  Clark,  35  N.  Y.  620,  91 
Am.  Dec.  72.  In  the  two  cases  relied  on, 
the  courts  expressly  adhered  to  this  doc- 
trine, but  considered  that  certain  facts  in 
the  cases  before  them  took  them  out  of  its 
operation.  One  of  the  facts  was  the  cities 
had  drained  an  immense  area  to  supply  their 
inhabitants  with  water,  and  were  "making 
merchandise"  of  it,  a  fact  which  gave  rise 
to  the  doubt  expressed  in  0%a«en»ors  t. 
Rioharda.  Another  was  that  an  artificial 
force  was  applied  to  draw  the  water  from 
the  adjoining  lands,  which  was  held  to  om- 
stitnte  a  trespass;  and  still  another,  that 
the  water  of  defined  atxeams  was  aflteeted 
tqr  the  exhaustion  by  the  dties  of  tiieir 
Bouroes.  The  existence  of  these  facts  was 
expressly  made  the  ground  of  the  holding 
tiiat  the  general  doctrine  as  to  taking  out 
of  one's  own  soil  water  that  comes  there  by 
percolation  did  not  apply.  In  the  Minnesota 
case  the  defendant  made  no  use  whatever 
of  the  water,  but,  for  no  useful  purpose, 
drained  it  away,  and  discharged  it  through 
the  sewers  of  a  town,  thus  taking  it  from 
plaintiff,  who  was  supplying  it  to  the  in* 
habitants  of  the  town  for  drinking  pur- 
poses. The  court  recognized  the  soundness 
of  the  doctrine  which  we  have  stated,  but 
held  that,  as  the  defendant  was  making  no 
legitimate  use  of  the  water,  he  was  properly 
enjoined  from  thus  wasting  it.  WheUier  or 
not  the  courts  in  ttiese  oases  sueoeeded  In 
establishing  just  distinctions  between  them 
and  others  applying  the  general  rulc^  we  are 
not  called  on  to  determine. 

It  is  readi^  seen  that  none  of  them,  in 
thdr  facta  or  the  principles  enforoed,  sns- 
tain  this  aetitm.  Ihn  defendsnt  here  is 
making  a  reasonaUe  and  legitimate  use  of 
the  water  which  it  takes  from  its  own  land^ 
which  use  is  not,  in  quality,  different  from, 
or  in  its  consequences  to  plaintiff  more  in- 
jurious than,  many  upheld  in  the  decisions. 
There  is  no  claim  of  malice  or  wanton  ccm- 
duct  of  any  character,  and  the  effect  to  bo 
given  to  such  a  fact  when  it  exists  is  be- 
side the  present  inquiry.  No  reason  exists 
why  the  general  doctrine  should  not  govern 
tiie  case. 

The  judgment  of  the  Court  of  Oidl  A-p- 
peaU  is  therefore  reversed,  and  that  of  the 
District  Court  affirmed. 
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MISSOURI,  KANSAS,  A  TEXAS  RAII^ 
WAY  COMPAHY  OF  TEXAS,  Appt., 

V. 

J.  W.  SMITH. 

(  Tex  ) 

A  Mlease  ex«eted  by  a  railroad  eom- 
paBT  OM  a  condition  of  permlttiiv  nn 
Injured  employee  to  return  to  world 

witbout  ao;  tmdertaklng  od  Ita  part  to  coo- 
tlntiG  the  employment  any  longer  thao  may  be 
satlBfactory  to  It,  la  witbout  consideration, 
and  not  binding  on  the  employee,  althoo^  In 
conwQuenee  of  tt  be  is  permitted  to  return  to 
work,  and  receive  wagee  for  some  time. 

(May  80.  1904.) 

QUESTIONS  certified  by  the  Court  of 
Civil  Appeals  for  the  Third  Supreme 
Judicial  District  which  arose  on  appeal  by 
defendant  from  a  judgment  of  the  Ciatrict 
Court  for  Dallas  County  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  Iwen 
caused  by  defendant's  negligence.  Anaicers 
favorable  to  appellee  returned. 
The  facta  are  stated  in  the  opinion. 
Meesra.  T.  U.  Mlllev  and  Tkoaua  * 
Bkea,  f6r  appellant: 

The  leaae  was  executed  1^  the  appellee 
to  the  appellant  for  valuable  consideration, 
and  was  valid. 

Carroll  v.  Missouri,  K.  di  T.  R.  Co.  30 
Te3c.  Civ.  App.  1,  69  S.  W.  1004;  Texas  Mi<t- 
land  R.  Co.  V.  fiTwIIioan,  20  Tex.  Civ.  App. 
60,  48  B.  W.  508;  Bast  Line  d  R.  River  H. 
Co.  V.  Seott,  72  Tex.  70,  13  Am.  St.  Bep. 
768,  10  8.  W.  SO;  Hobba  r.  Brush  Bleetrio 
Light  Co.  76  Mich.  660,  42  N.  W.  966;  U 
Am.  ft  Eng.  Enc.  Law,  p.  289;  Quebe  v. 
Ovlf,  C,  d  8.  F,  R.  Co.  (Tex.)  ante,  734, 
81  8.  W.  20. 

Appellee  having  signed  a  release  for  the 
purpose  of  securing  re-employment,  with  the 
full  knowledge  that  he  could  not  return  to 
work  without  executing  the  same,  if  he 
actually  worked  for  appellant  after  signing 
the  same,  and  received  compensation  there- 
for, this  constituted  a  valid  consideration 
for  the  release,  and  was  a  complete  bar  to 
appellee's  action. 

Oo/rroll  V.  Mieaouri,  K.  d  T.  R.  Co.  30 
Tex.  Civ.  App.  1,  69  S.  W.  1004;  Texas 
Midland  R.  Co.  v.  Sullivan,  20  Tex.  Civ. 
App.  60,  48  S.  W.  598;  East  Line  d  R. 
River  R.  Co.  v.  Saott,  72  Tex.  70,  13  Am.  St. 
Rep.  768,  10  S.  W.  99;  Hobbs  v.  Brusli 

Note. — For  cases  Is  this  series  somewhat 
similar  to  this,  holding  that  a  contract  by  an 
Injured  employee  releasing  the  master  from  lla- 
bldty  Id  consideration  of  an  agreement  to  give 
bim  work  so  long  aa  he  gives  satisfaction  to 
a  foreman  Is  valid,  see  Bhoades  v.  Chesapeake 
ft  O.  R.  Co.  OS  L.  R.  A.  170 ;  Quebe  v.  Gulf,  C. 
ft  ft.  F.  R.  Co.  aate,  784. 
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Eleairio  Light  Co.  76  Mich.  650,  42  N.  W. 
065;  24  Am.  &  Eng.  Enc.  Law,  p.  289. 

Tlie  question  of  consideration,  under  the 
facts  of  this  case,  is  not  dependent  upon  mu- 
tual promises  uf  the  parties;  the  consid- 
eration, so  far  as  the  appellee  is  concerned, 
is  executed;  the  surrender  of  his  claim  for 
liability  to  Mcure  re-employment  is  an  ex- 
ecuted consideration. 

East  Line  d  R.  River  R.  Co.  v,  Soott,  72 
Tex.  70,  13  Am.  St.  Rep.  758,  10  S.  W.  99; 
Texas  Midland  R.  Co.  v.  Bullvoan,  20  Tex. 
Civ.  App.  50,  48  S.  W.  598 ;  Bobba  v.  Brush 
Eleotrio  Light  Co.  75  Mich.  550,  42  N.  W. 
906. 

It  was  contemplated  that,  under  the  agree- 
ment for  employment,  appellee  was  to  per- 
form certain  services,  and  the  term  "satis- 
factory" must  l>e  held  to  refer  to  services 
to  be  performed  by  appellee.  The  lan- 
guage employed  would  mean:  Re-employ- 
ment by  said  company  for  such  time  only  as 
his  services  may  be  satisfactory  to  said  com- 
pany. 

Where  a  contract  provides  that  the  article 
furnished,  or  the  labor  performed,  shall  be 
satisfactory  to  one  of  the  parties  to  the 
agreement,  that  party  is  the  sole  and  ex- 
clusive judge  of  that  matter,  and,  as  long 
as  he  acts  in  good  faith,  his  determination 
is  not  subject  to  review  by  the  courts. 

Daggett  v.  Johnson,  49  Vt.  346 ;  Hartford 
Sorghum  Mfg.  Co.  v.  Brush,  43  Vt.  528; 
Baltimore  d  0.  R.  Co.  v.  Brydon,  65  Md. 
198,  67  Am.  Rep.  318,  3  Atl.  306,  9  Atl. 
126;  Seelej/  v.  Welles,  120  Pa.  74,  13  Atl. 
736;  Silsby  Mfg.  Co.  v.  Ohioo,  24  Fed.  893; 
Singerly  v.  Thayer,  108  Pa.  291,  66  Am. 
Rep.  207,  2  Atl.  230;  Frary  v.  Amerioon 
Rubber  Co.  62  Minn.  264,  18  L.  R.  A.  644, 
63  N.  W.  1166;  Church  v.  Bhanklin,  95  Cal. 
626,  17  L.  R.  A.  207,  30  Pao.  780;  Dott  v. 
Noble,  116  N.  Y.  230,  5  L.  R.  A.  664,  15 
Am.  St.  Bep.  398,  22  17.  B.  406;  CampbeU 
Printing  Press  Co.  Thorp,  1  L.  R.  A.  646. 
36  Fed.  414. 

Appellee  secured  the  right,  under  tlw 
terms  of  the  release,  to  receive  emplt^roMnt 
so  long  as  his  servioes  were  satisfactory,  and 
of  this  the  appellant  was  the  exclusive 
judge;  but  it  was  required,  under  the  law, 
to  act  in  good  faith,  and  it  could  not  arbi- 
trarily, capriciously,  or  without  cause,  dia- 
cbai^  appellee  without  breaching  the  con- 
tract. Appellee  secured  a  right  enforceable 
under  the  law,  and  which  is  a  sufficient  con- 
sideration to  support  the  release. 

Gulf,  C.  d  8.  F.  R.  Co.  v.  Wintons  7  Tex. 
Civ.  App.  57,  26  S.  W.  770. 

Though  if  it  be  conceded  that  the  terms  of 
employment  contained  in  the  release  are  too 
indefinite  to  confer  on  appellee  any  right 
enforceable  in  law.  ^^,,%^^f^ 
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been  executed  and  acted  upon  by  the  parties, 
and  the  indefinite  promifie  performed  by 
appellant,  the  actual  perfomuuioe  of  the 
promiBe  is  in  itaelf  a  consideration. 

Btorm  T.  United  Statea,  B4  V.  S.  76,  24 
L.  ed.  42;  Boltz  T.  Sokmidt^  S9  Y.  25S; 
Cooper  V.  Lansing  Wheel  Co.  94  Mich.  272, 
34  Am.  St.  Kep.  341,  54  VI.  W.  39;  Willetts 
T.  Sun  Mut,  Ins.  Co.  46  K.  Y.  45,  6  Am.  Bep. 
31 ;  Bobaon  v.  J/tutwipp{  River  Logging  Co. 
61  Fed.  893 ;  Fontame  v.  Basley,  90  Ga.  416, 
17  S.  E.  1015;  Wheeler  A  W.  Mfg.  Co.  v. 
Lj/on,  71  Fed.  374;  Hilton  v.  Soutkvnck, 
17  Me.  303,  35  Am.  Dec.  263. 

Meaara.  Cimxh,  Mathia,  *  Freeman, 
for  appellee: 

The  release  offered  in  evidenoe  by  appel- 
lant was  on  its  face  witiiout  eonsideration. 

Ft.  Worth  d  D.  O.  R.  Co.  T.  Wilaon,  8  Tex. 
Civ.  App.  580,  24  S.  W.  686,  85  Tex.  610, 
22  S.  W.  578 ;  Patterson,  Railway  Accident 
Law,  p.  608 ;  Oulf,  C.  d  8.  F.  R.  Co.  v.  Win- 
ton.  7  Tex.  Civ.  App.  67,  26  S.  W.  770. 

If  appellee  returned  to  work  after  the  in- 
jury, that  would  not  constitute  a  considera- 
tion for  the  release.  Appellant  got  the  ben- 
efit of  appellee's  work  for  the  money  it 
paid  him;  his  woric  was  the  consideration 
given  by  him  for  the  money  paid  by  appel- 
lant. 

Ibid. 

WilliftBa,  J.,  delivered  the  opinion  of 
the  court: 

Certified  question  from  the  oonrt  of  civil 
appeals  of  the  third  district,  as  follows: 

"This  suit  was  instituted  by  the  appellee 
to  recover  damages  all^d  to  have  been  sus- 
tained on  account  of  the  negligence  of  the 
Missouri,  Kansas,  ft  Texas  Railway  Com- 
pany of  Texas  on  or  about  the  10th  day  of 
August,  1902,  and  resulted  in  a  judgment 
for  appellee  in  the  sum  of  $1,966. 

"Among  other  defenses,  the  appellant  al- 
leged as  follows; 

"'(5)  This  defendant  says  that,  at  the 
time  of  the  allied  accident  to  l^e  said 
plaintiff,  it  had  in  force  among  its  em- 
ployees a  rule  and  reflation,  which  was 
well  known  to  all  of  its  employees,  by  virtue 
of  which,  if  an  employee  was  injured,  he  was 
not  allowed  to  return  to  work  for  this  de- 
fendant unless  he  settled  his  claim  for  such 
injury,  or  signed  a  release  to  said  defendant 
for  such  injury ;  that,  after  the  plaintift  was 
injured,  he,  the  said  plaintiff,  in  order  to 
return  to  work  and  secure  employment  from 
this  defendant,  for  and  in  consideration  of 
re-employment  by  this  defendant,  by  writ- 
ten release  duly  executed,  he,  the  said  plain- 
tiff, discharged  this  defendant  from  all  lia- 
bility on  account  of  said  alleged  accident, 
and,  after  the  execution  of  said  release,  he, 
the  said  plaintiff,  was  employed  by  this  de- 
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fendant  and  worked  for  this  defendant  for 

 days,  for  which  he  was  paid,  and  on* 

to  wit,  the  day  of  ,  a.  d.  1902, 

voluntarily  left  the  service  of  this  defend- 
ant. Wherefore  this  defendant  sa^  tiiat 
whatever  claim  that  this  plaintiff  may  have 
had  sgainrt  this  defendant  has  been  fully 
adjusted  and  settled.' 

"By  supplemental  petition  the  plaintiff, 
under  oath,  made  the  following  plea: 

"'{2)  Specially  replying  to  that  part  a^ 
said  answer  whidi  attempts  to  set  up  a  re- 
lease by  plaintiff  of  defendant's  liability  to 
plaintiff  for  his  said  injuries,  plaintiff  admits 
that  he  tifftbd  a  paper  of  some  kind;  that 
he  signed  tiie  same  under  the  following  cir- 
cumstances: That,  in  about  fifteen  or  twen- 
ty days  after  he  was  hurt,  thinking  that 
he  had  sufficiently  recovered  to  return  to 
work,  he  went  biick  to  resume  his  woric, 
when  Mr.  Allen,  defendant's  foreman,  told 
plaintiff  that  he  could  not  return  to  work 
unless  he  signed  a  release,  and  tcdd  plaintiff 
to  go  and  see  Bfr.  Brundet.  Plaintiff  says 
that  he  went  to  see  Mr.  Brundet,  defend- 
ant's agent,  and  told  him  that  Mr.  Allen  said 
that  he  would  have  to  sign  a  release  before 

he  could  return  to  work;  that  said  ' — 

handed  plaintiff  a  paper,  and  told  him  to 
sign  it,  which  he  did;  that  he  never  read 
the  same,  nor  was  it  read  to  him  by  any- 
one; that  he  did  not  know  what  it  was, 
nor  what  it  oontained.  Plaintiff  states  that 
defendant  did  not  pay  him  anything  for 
signing  same;  that.  If  he  signed  a  release 
discharging  defendant  of  liability  to  him, 
the  same  was  and  is  wholly  without  consid- 
eration. Plaintiff  further  states  that  he 
had  no  knowledge  of  the  fact  that  defend- 
ant had  a  rule  requiring  its  empl(^ee8  to 
sign  a  release  discharging  defendant  from 
liability  before  they  could  return  to  work 
after  getting  hurt,  until  defendant  filed  its 
answer  herein.  Plaintiff  further  states  that 
he  attempted  to  go  to  work,  but  his  head 
hurt  him  so  badly  be  could  not  work,  and 
be  has  not  been  able  to  work  since  he  was 
hurt.' 

"There  was  evidence  in  the  case  which 
would  support  the  finding  of  the  jury  that 
the  plaintiff  was  injured  in  the  sum  found 
by  the  jury.  There  is  a  conflict  of  evidence 
as  to  the  date  when  the  injury  was  received, 
— the  plaintiff  and  his  witnesses  testifying 
that  the  accident  occurred  on  the  19th  of 
August,  1902 ;  and  the  defendant's  witnesses, 
that  he  was  hurt  on  the  night  of  July  7th. 

"Appellant  offered  in  evidence  the  follow- 
ing release: 

"  'The  Mis^iouri,  Kansas,  &  Texas  Railway 
Company  of  Texas. 

"  'Whereas,  on  or  prior  to  the  8th  day  of 
July,  1002,  I,  the  undersigned  J.  W.  Smith, 
(Col.)  of  Dallas,  was  an  eipployee^oi .the 
Digitized  by  VjOOy  iL 
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Missouri,  Kansas,  ft  Texas  Railway  Com- 
pany of  Texas,  and  as  such  employee  was  en- 
gaged as  coal  heaver. 

'**Whereati,  on  or  about  the  8th  day  of 
July,  1902,  aforesaid,  I  the  undersigned  re- 
ceived personal  injuries  whilst  in  the  ser- 
vice of  said  company  at  or  near  Dallas, 
caused  as  follows:  Struck  by  handle  of  coal 
bucket  for  which  such  injuries  and  damage 
resulting  to  me  therefrom  I  claim  to  have  a 
demand  against  the  said  Missouri,  Kansas, 
ft  Texas  Bailway  Company  of  Texas,  and 

**  'Whereas,  said  claim  and  demand  has 
been  compromised  and  adjusted  by  and  be- 
tween myself  and  said  company. 

"  'Now  therefore,  in  consideration  of  re- 
employment by  said  company,  for  such  time 
only  as  may  be  satisfactory  to  said  company, 
I  do  hereby  acknowledge  full  settlement, 
payment,  and  satisfaction  of  all  claims  and 
demands  against  said  company  for  the  in- 
juries and  damages  aforesaid,  and  do  hereby 
fully  release  and  discharge  said  company 
from  any  and  all  claims  of  whatever  kind 
or  character  I  may  have  on  account  of  or 
arising  from  said  injuries. 

"  -Witness  my  hand,  this  14th  day  of  July, 
1902.  J.  W.  Smith.' 

"The  same  conflict  in  evidence  occurs  with 
reference  to  the  date  when  this  release  was 
executed.  The  evidence,  however,  shows  that 
the  release  was  signed  after  the  plaintiff  was 
injured, — ^whether  the  date  of  the  accident 
was  in  July,  as  claimed  by  appellant,  or  in 
August,  as  claimed  by  appellee. 

"There  is  evidence  which  would  have  war- 
ranted the  jury  in  finding  that  after  the 
plaintiff  was  injured  he  sought  re-employ- 
ment with  appellant,  and  that  the  agent  of 
appellant  told  him  that  he  could  not  work 
for  appellant  again  unless  he  signed  a  re- 
lease, and  that  appellee  thereupon  went  to 
another  agent  of  appellant,  imd,  for  the  pur- 
pose of  obtaining  Te-employntent>  executed 
the  release  above  set  on^  and  that  he  then 
proceeded  to  irorfc  for  appellant  for  some 
time,  and  received  wages  therefor.  There  is 
also  evidence  which  tends  to  show  that  there 
wns  a  rule  of  appellant  which  prevented  em- 
ployees who  had  been  injured  fnnn  being  re- 
employed, unless  a  release  was  executed  1^ 
thr>m  for  all  damages  sustained  by  them, 
and  that  appellee  was  informed  of  said  rule 
before  he  executed  said  release  and  obtained 
said  re-employment. 

"Among  other  instructions,  the  court 
charged  the  jury  as  follows:  'You  are  in- 
structed that  the  instrument  offered  in  evi- 
dence as  a  release  to  defendant  of  all  liabil- 
ity on  account  of  the  accidentin question  was 
without  consideration;  and  you  will  there- 
fore not  consider  the  same  in  arriving  at 
your  verdict.' 
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"Under  a  similar  state  of  facts,  the  court 
of  civil  appeals  for  the  fifth  district,  in  the 
case  of  Carroll  v.  Mvieouri.  K.  d  T.  R.  Vo. 
30  Tex.  Civ.  App.  I,  69  S.  W.  1004,  decided 
that  the  contract  was  not  without  consider- 
ation. We  entertain  some  doubt  as  to  the 
correctness  of  this  decision,  and  for  said 
reason,  and  for  the  further  reason  that  this 
case  will  have  to  be  reversed  for  other  er- 
rors in  the  record,  we  therefore  certify  the 
following  question : 

"Did  the  court  err,  under  the  facts  stated, 
in  instructing  the  jury  peremptorily  that 
the  release  offei-ed  in  evidence  was  without 
consideration!" 

The  question  is  answered  in  the  negative. 

When  the  release  was  executed  there  was 
no  promise  on  part  of  the  defendant  to  re- 
employ plaintiff  at  all,  nor  any  other  con- 
sideration to  support  plaintiff's  promise, 
and  hence  no  contract  binding  on  either 
party  arose.  So  far  the  case  of  Oulf,  0.  de 
S.  F.  R.  Co.  V.  Winton,  7  Tex.  Civ.  App. 
67,  26  S.  W.  770,  decided  by  the  court  of 
civil  appeals  for  the  second  district,  whose 
decision  was  and  is  approved  by  this  court, 
is  decisive.  From  the  opinion  of  the  court  of 
civil  appeals  in  that  case,  which  was  all 
that  was  presented  in  the  application  to  this 
court  for  a  writ  of  error,  it  appears  that 
no  other  consideration  was  shown  than  that 
recited  in  the  instrument  passed  upon,  viz., 
employment  of  the  releasor  to  be  given  1^ 
said  company  "for  such  time  and  in  such 
capacity  as  may  be  satisfactory  to  said  com- 
pany, and  not  longer  or  otherwise."  Hence 
this  court  cannot  be  said  to  have  passed  up- 
on the  additional  question  presented  in  this 
case,  and  in  the  one  referred  to  in  the  cer- 
tificate, decided  by  the  court  of  civil  appeals 
for  the  fifth  district,  arising  out  of  the  fact 
that  employment  was  given  after  the  execu- 
tion of  the  release.  We  have  concluded  that 
such  fact,  as  it  appears  in  the  certificate, 
does  not  constitute  a  consideration  to  sup- 
port the  release:  As  we  have  said,  there  was 
no  promise  on  the  part  of  the  defendant  to 
employ  at  all;  hence  there  was  originally 
no  mutuality  of  obligation.  Had  Uiere  been 
an  absolute  promise  to  employ,  in  the  terms 
of  the  release,  "for  such  time  only  as  may 
be  satisfactory  to  said  company,"  it  would 
have  been  too  uncertain  to  be  enforceable, 
because  the  time  of  employment  would  have 
been  wholly  optional  with  the  defendant, 
and  therefore  would  not  have  afforded  a  con- 
sideration for  the  release.  The  case  is  not 
the  same  as  those  in  which  there  is  a  prom- 
ise to  employ,  and  in  which  no  time  is  fixed 
and  no  option  reserved.  In  such  cases  some 
authorities  would  hold  that,  if  the  person 
to  be  employed  has  rendered  a  consideration 
for  such  a  promise,  he  acquires  the^o^fn> 
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of  fixing  the  term  of  employment  {Boat 
Line  d  R.  Rivtr  R.  Oo.  v.  8ooU,  72  Tex.  77, 
13  Am.  St.  Bep.  768,  10  8.  W.  M,  and  eases 
dted) ;  and  others,  that  he  acquires  the 
right  to  emplc^ment  for  a  reasonable  time. 
Under  either  view,  such  authorities  hold 
that  there  would  be  a  valid  contract.  Both 
of  these  views  are  excluded  by  the  defend- 
ant's reservation  of  the  option,  which,  as  we 
have  said,  would  have  destroyed  all  mutual- 
ity in  the  alleged  contract,  and  left  the  re- 
lease without  consideration,  even  had  there 
been  a  promise  on  defendant's  part  to  em- 
ploy according  to  its  terms. 

The  question  then  remains,  Did  the  actuai 
employment  and  payment  of  wages  "for 
some  time"  supply  the  consideraUon  which 
was  originally  lacking  T  It  is  claimed  that 
it  did,  upon  a  principle  that  has  been  ap- 
plied in  a  great  number  of  cases,  and  which 
is  thus  stated  by  standard  writers :  "A  con- 
tract is  often  such  that,  until  somethii^  is 
done  under  it,  the  consideration  is  imper- 
fect, yet  a  partial  performance  or  complete 
performanoe  on  one  side  supplies  the  defect. 
If,  for  example,  one  promises  another,  who 
nittkea  no  promise  in  return,  to  pay  him 
money  when  he  shall  have  done  a  specified 
thing,  if  he  does  it,  not  only  is  the  contract 
executed  on  one  side,  but  also  the  considera- 
tion is  perfected,  and  payment  can  be  en- 
forced." Bishop,  Contr.  §  87.  "A  contract 
arises  upon  executed  consideration  when  one 
of  the  two  parties  has,  either  in  the  act 
which  amounts  to  a  proposal  or  the  act 
which  amounts  to  an  acceptanoe,  done  all 
that  he  is  bound  to  do  under  the  contract, 
leaving  an  outstanding  liability  on  one  side 
only."  Anson.  Contr,  116;  Heisch  v.  Adama, 
81  Tex.  97,  16  S.  W.  790.  This  principle  is 
usually  applied  in  cases  in  which  the  only 
original  defect  in  the  negotiation  was  that 
it  was  left  optional  with  one  of  the  parties 
whether  or  not  he  would  do  the  thing  con- 
templated by  the  other  as  the  consideration 
of  hia  promise ;  tbat  which  vm  to  be  done, 
if  the  party  chose,  beii^,  however,  suffi- 
mently  definite  to  enable  the  oourt  to  see, 
after  it  had  been  done,  that  tiie  intended 
consideration  had  been  rendered.  In  sueh 
eases  the  original  objection  of  want  of  mu- 
tuality is  removed  by  actual  performanoe. 
The  authorities  go  further,  and  hold  that 
where  a  particular,  definite  thing  is  to  tie 
done  hy  the  promisee,  and  he  enters  upon 
the  performance,  that  Axes  the  obligations, 
and  binds  both  parties  to  carry  out  the  eon- 
tract.  Fontaine  v.  Baxley,  90  Ga.  425,  17 
S.  E.  1015.  The  principle  might  have  appli- 
cation here  if  the  terms  of  the  stipulations 
had  been  such  that  the  time  of  emp1o>'ment 
could  l>e  legally  ascertained.  In  that  case, 
by  entering  upon  performance  the  defendant 
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would,  perhaps,  have  removed  the  objection 
that  ft  was  not  originally  bound  to  ^ploy 
at  all,  and  all  the  tenni  of  tiie  ooDtraet 
would  have  become  fixed.  But  here  there  is 
another  difficulty,  which  still  renuUiw,  con- 
sisting in  the  fact  that  the  time  of  employ- 
ment was  left  optional  with  the  defendant, 
and  the  fact  of  employment  did  not  bind  it, 
and  therefore  oould  not  bind  plaintiff  to 
anything.  With  the  parties  thus  situated, 
how  could  it  he  said  that  the  defendant  had 
performed,  or  oommenoed  the  performanoe 
of,  that  which  was  stipulated  to  be  the  oon- 
sideration  of  plaintiff's  promise,  when  the 
consideration  is  not  agreed  upon  1  The  only 
answer  that  can  be  made  is  that  any  employ- 
ment which  defendant  might  choose  to  give 
was  the  consideration  stipulated  for,  and 
this  was  furnished,  which  throws  the  ques- 
tion back  upon  the  very  uncertainty  that 
affected  the  transaction  originally.  If  up- 
on employment  the  parties  became  bound, 
to  what  were  they  bound  T  The  so-called 
contract  furnishes  no  answer.  Cases  analo- 
gous to  this  are  those  in  which  a  promise 
is  made  to  obtain  forbearance  from  a  cred- 
itor to  his  debtor.  The  authorities  hold  that, 
in  order  to  bind  either  party,  the  forbear- 
ance Btipulated  for  must  be  for  a  time  suffi- 
ciently definite  to  enable  the  court  to  ascer- 
tain it.  They  differ  as  to  what  constitutes 
sufficient  definiteness,  but  they  hold  that  a 
promise  made  upon  consideration  of  forbear* 
ance  for  a  time  left  entirely  optional  with 
the  creditor  is  without  consideration,  al- 
though indulgence  may  in  fact  be  ^ven. 
In  Strong  v.  Sheffield,  144  N.  Y.  394,  39  N. 
E.  330,  a  husband  gave  a  note,  and  his  wife 
indorsed  it,  for  an  antecedent  debt  of  the 
husband  to  tiie  payee,  and  it  waa  claimed 
that  the  oonsideration  for  the  wife's  obliga- 
tion was  indulgence  extended  to  the  hue- 
band.  Tliere  wm  in  fact  forbearanoe  for  two 
years.  But  the  only  promise  of  the  eraditor 
was  that  he  would  hold  the  note  until  be 
wanted  the  money.  Said  the  ooort:  "It 
would  have  been  no  violation  of  the  plain- 
tiff's promise  if,  immediately  on  reoeiving 
the  note,  he  had  oommenced  suit  upon  it. 
Suc^  a  suit  would  have  been  an  aiiertion 
tliat  he  wanted  the  money,  and  would  have 
fulfilled  the  condition  of  forbearance.  The 
debtor  and  the  defendant,  "when  they  became 
parties  to  the  note,  may  have  had  the  hope 
or  expectation  that  forbearance  would  fol- 
low, and  there  was  forbearance  in  fact.  But 
there  was  no  agreement  to  forbear  for  a 
fixed  time  or  for  a  reosonable  time,  but  an 
agreement  to  forbear  for  such  time  as  the 
plaintiff  should  elect.  The  consideration  is 
to  be  tested  by  the  agreement,  and  not  by 
what  was  done  under  it."  This  reaaonii^ 
applies  here.   Def^d^t^  ^u^5.(j0g^ 
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plaintiff,  oould,  under  the  right  ezpneafy 
Teserred,  have  disoha^ed  him  at  once  with- 
out violating  any  agreement.  Sknployment 
for  the  time  yiaint^  renudned  in  defend- 
ant's service  might  have  been  a  sTifflcient 
oonaideration  for  his  release,  as  forbearance 
for  the  two  years  in  the  New  York  case 
would  certainly  have  been  for  the  wife's 
promise,  had  the  contract  so  stipulated.  But 
"'nothing  is  consideration  that  is  not  re- 
garded as  such  by  both  parties/  To  consti- 
tute a  valid  agreement,  there  must  be  a 
meeting  of  minds  upon  every  feature  and 
element  of  such  agreement,  of  which  the  con- 
sideration is  one."  fire  Ins.  Aaao,  v.  Wick- 
ham,  141  U.  S.  578,  35  L.  ed.  867,  12  Sup.  Ct. 
Rep.  84,  and  authorities  cited. 

It  is  laid  down  in  many  authorities  that 
original  uncertainty  in  a  contract  may  be 
cured  by  action  of  the  parties  under  it,  as 
where  th^  have  acted  upon  and  executed  it 
aerording  to  their  understanding  and  inten- 
tions. Alabama  Q.  8.  R.  Co.  v.  Bonth  d 
iiorth  Ala.  R.  Co.  84  Ala.  570,  &  Am.  St. 
Rep.  401,  3  So.  286.  It  is,  perhaps,  possible 
that  such  a  state  of  facts  might  arise  from 
action  upon  such  an  agreement  as  that  in 
questipn  as  to  call  for  the  application  of  this 
principle.  Nothing  of  the  kind  appears  from 
the  certificate,  which  states  only  the  fact 
that  plaintiff  was  employed  and  received 
wages  for  some  time  after  the  execution  of 
the  release.  It  is  suggested  that  the  release 
should  be  construed  to  mean  that  the  em- 
ployment was  to  be  for  so  long  a  time  as 
plaintiff's  services  were  "satisfactory"  to  de- 
fendant, and  that,  thus  understood,  the  stip- 
ulation is  good.  Whether  or  not  such  a  oon- 
stntction  would  make  it  good,  need  not  be 
determined,  for  it  is  plain  that  the  lan- 
guage has  the  meaning  which  we  have  at- 
tributed to'  it. 


L.  E.  MOORE,  Appt., 

V. 

Jamea  B.  SNOWBALL  et  at. 
(  Tex  ) 

A  SBdsment  In  favor  of  defCDAaats,  In 
mn  «e1ion  of  treapiuia  to  try  title  to 

land  which  bad  been  sold  under  a  Jodgment 
foreclosing  a  tax  lien,  aod  to  set  aside  the 
judgment,  la  not  a  bar  to  a  snbsequeot  suit  to 
set  aside  the  sheriff's  sale  for  Irregularities 
opon  equitable  terms  In  wbleh  the  title  Is 
conceded  to  be  In  the  pnrebaser,  althoa^  the 


NOTB. — As  to  coDclasiveness  of  a  Judgment  in 
ejectment,  see.  In  this  series,  Carlisle  v.  Ellle- 
brew,  6  L.  B.  A.  617,  and  Jackscmvllle,  T.  &  K. 
W.  R.  Co.  T.  Adams,  14  L.  R.  A.  638. 

As  to  conclusiveness  of  Judgment  of  forcible 
entry  and  detamer,  see  Keating  v.  Springer,  22 
U  R.  A.  544. 
66  L.  R.  A. 


prayer  fOr  relief  demanded  In  the  second  snlt 
might  properly  have  been  Joined  as  an  alter- 
uatlve  remedy  by  appropriate  pleadings  with 
the  one  In  the  former  snlt 

(Srovjn,  J.,  MttatU.) 

(Uay  SO,  1904.) 

pERXniCATION  by  the  Court  of  Civil 
Appeals  for  the  First  Supreme  Judicial 
District  for  the  opinion  of  the  Supreme 
Court  of  queations  arising  upon  appeal  by 
defendant  from  a  Judgment  of  the  District 
Court  for  Hiarria  Counfy  in  favor  of  plain- 
tiffs in  a  suit  to  B«i  aaide  an  execution  sale 
of  real  estate.  Anawera  favorable  to  appet- 
lee»  retummU 

The  facta  are  stated  in  the  opinions. 

Measra.  Colemaa  *  Abbott  and  W.  J. 
Bowardt  for  appellant: 

When,  upon  the  trial  of  a  pending  suit, 
it  is  shown  by  the  defendant  therein  by  the 
uncontroverted  record,  pleadings,  and  judg- 
ment in  another  and  former  suit  in  the  same 
court,  on  the  same  cause  of  action,  between 
the  same  parties,  and  for  the  same  subject- 
matter,  that  all  the  matters  in  controversy 
and  issues  involved  in  such  pending  suit 
were  finally  adjudicated  adversely  to  the 
plaintiffs,  and  in  favor  of  the  defendant,  by 
a  judgment  upon  the  merits  rendered  in  said 
former  suit,  and  pleaded  in  bar  of  the  pend- 
ing suit;  and  such  judgment  adjudges  the 
title  and  posaeasion  of  the  lands  forming  the 
subject-matter  of  both  suits  to  be  in  the 
defendant, — there  is  nothing  left  in  the  sec- 
ond suit  for  a  jury  to  determine,  and  the 
court  should  instruct'  the  jury  to  find  for 
the  defendant  for  the  lands  in  controversy. 

Niolwla  v.  Dibrell,  61  Tex.  541 ;  Thompson 
V.  Lester,  75  Tex.  521,  14  S.  W.  20;  Free- 
man V.  McAninch,  87  Tex.  137,  47  Am.  St. 
Rep.  79,  27  S.  W.  97 ;  Rackley  v.  Fowlkea, 
89  Tex.  013,  36  S.  W.  77;  MoQrady  v. 
Jlfonfca,  1  Tex.  Civ.  App.  813,  20  S.  W.  959; 
Houston  V.  Walah,  27  Tex.  Civ.  App.  121, 
66  S.  W.  106. 

When  a  plaintiff  in  his  petition  avers  sub- 
stantially the  matters  reqiiired  by  statute  in 
a  petition  in  trespass  to  try  title,  such  peti- 
tion constitutes  a  suit  for  land,  and  puts 
the  title  of  the  land  in  controversy  in  issue, 
and  a  judgment  rendered  thereon  is  con- 
clusive of  the  interest  of  all  the  parties  to 
the  suit,  and  is  a  bar  to  any  subsequent  suit 
between  the  same  parties  as  to  any  claim  to 
the  land  existing  at  the  time  such  judgment 
was  rendered, 

Shepard  v.  Cwnmings,  44  Tex.  504 ;  Sny- 
der V.  Nunn,  66  Tex.  267,  18  S.  W.  340; 
7'eDis  V.  Armstrong,  71  Tex.  62,  9  S.  W. 
134;  Rains  v.  Wheeler,  76  Tex.  398,  13  S.  W. 
384 ;  Hoodleas  v.  Wintar,  80  Tex<  638,  16  8. 
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It  is  error  to  submit  to  the  jury,  for  th^r 
detemunation,  whether  a  certain  reason  for 
which  it  is  sought  to  set  aside  said  sale,  in 
the  pending  suit,  was  decided  as  a  question 
in  tiie  case  hy  the  oourt  in  rendering  judg- 
ment in  the  former  suit  refusing  to  set  aside 
the  said  sale, 

Nichols  V.  Dibrell,  61  Tex.  541;  Freeman 
V.  MoAninvh,  87  Tex.  139,  47  Am.  St.  Rep. 
79,  27  S.  W.  97. 

Mr.  James  B.  Maatersoiit  \rith  Menr$. 
XKHnc  ft  Bing,  for  appellees: 

The  facts  essential  to  the  equitable  cause 
in  the  instant  suit  not  being  pleaded  in  the 
former  suit,  and  such  eqiiitable  cause  being 
of  a  character  that  could  not  be  availed  of, 
offensively  or  defensively,  in  an  action  of 
trespass  to  try  title,  in  the  absence  of  an 
affirmative  plea  for  equitable  relief,  it  being 
neither  a  legal  nor  an  equitable  title,  but 
only  an  equity  to  acqiiire  the  title,  the 
fonner  suit  necessarily  was  not  a  bar  to  the 
instant  suit,  or  in  any  manner  res  juiioata 
of  it. 

In  order  to  be  a  bar  or  merger  by  fonner 
judgment,  the  cause  of  action  must  be  the 
same. 

Philipowaki  v.  Spencer,  63  Tex,  604;  2 
Black,  Judgm.  2d  ed.  {  72S,  p.  1086;  1  Van 
Fleet,  Former  Adjudication,  i  69. 

The  cause  of  action  in  the  instant  suit  is 
different  from  either  set  up  in  the  former. 

Shepard  v.  Cwnminga,  44  Tex.  502;  Mo- 
Campbell  V.  Durst,  15  Tex.  Civ.  App.  523, 
40  S.  W.  315;  Ayres  v.  Duprey,  27  Tex.  594, 
86  Am.  Dec  667 ;  1  Freeman,  Judgm.  4th  ed. 
S  271;  1  Van  Fleet,  Former  Adjudlcatitm, 
{  318. 

There  was  no  re»  judicata,  because  the 
action  here  set  up  would  have  been  held  bad 
on  demurrer  under  the  pleadings  in  the  for- 
mer suit. 

Gould  V.  Hvansville  d  C.  R.  Co.  91  U.  8. 
526,  633,  23  L.  ed.  416,  418;  Keater  v.  Hock, 
16  Iowa.  24;  Birch  v.  Funk.  2  Met.  (Ky.) 
544 ;  Wiggins  Ferry  Co.  v.  Ohio  d  M.  R.  Co. 
142  U.  S.  396,  412,  36  L.  ed.  1056,  1061,  12 
Sup.  Ct.  Kep.  188;  Thomas  v.  Bland,  91  Ky. 
I,  11  li.  R.  A.  240,  14  S.  W.  955;  Gallup  v. 
Liohter,  4  Colo.  App.  296,  30  Pae.  985; 
<PHara  T.  Parkw,  27  Or.  156.  39  Pae.  1004; 
north  Mvakegon  r.  Clark,  10  G.  C.  A.  591, 
22  U.  8.  App.  622.  62  Fed.  694;  Fhrida 
Southern  B.  Co.  v.  Brown,  23  Fla.  104,  1 
Ho.  612;  I'oylor  v.  Mattuon,  86  Wis.  113, 
SB  K.  W.  829;  Bwanson  t.  Great  northern 
R.  Co.  73  Minn.  103,  76  X.  W.  1033;  Strin- 
ger  v.  Adams,  98  Ind.  639;  PhiUpowki  v. 
SpeTicer,  63  Tex.  604;  Norton  v.  Woohler,  31 
Tex.  Civ.  App.  622,  72  S.  W.  1026;  Kemp- 
ner  v.  Comer,  73  Tex.  202,  11  S.  W.  194; 
Mc.4.lpin  v.  Burnett,  19  Tex.  500;  Ball  v. 
HUl,  48  Tex.  634;  Arantaa  Lumber  Co.  v. 
«6  L.  R.  A. 


Hynea  (Tex.  CIt.  App.)  38  S.  W.  872;  Ban- 
ker T.  CharlMvorthf  38  Ifioh.  81. 

There  was  no  ret  judicata,  because  the 
same  evidence  would  not  support  both  the 
present  and  eitiier  of  the  former  causes. 

PhcMiw  Lumber  Co.  t,  Houeton  Water  Co. 
94  Tex.  450,  61  S.  W.  707;  2  Bla4&,  Jndgm. 
2d  ed.  SS  72U,  733,  pp.  1089,  1099. 

Being  a  different  cause  of  action,  it  is  im- 
material that  the  instant  action  mi^t  have 
been  set  up  and  detennined  in  the  former 
suit. 

Pishatray  v.  RunneU,  71  Tex.  362,  9  S.  W. 
280;  Norton  v.  Wochler,  31  Tex.  Civ.  App. 
522,  72  S.  W.  1025;  Cromwell  v.  Hoe 
County,  94  U.  S.  351,  24  L.  ed.  195;  1  Free- 
man, Judgm.  8$  277,  282;  1  Black,  Judgm. 
2d  ed.  ii  731,  732;  American  Freehold  Land 
Mortg.  Co.  v.  Uaodonell,  93  Tex.  398,  55  S. 
W.  737 ;  Evam  v.  Borohard,  8  Tex.  Civ.  App. 
276,  28  S.  W.  258;  Wright  v.  Anderson,  117 
Ind.  349,  20  N.  E.  247 ;  Norton  v.  Baasett, 
17  R.  I.  129,  20  Atl.  234;  Banker  t.  Ohmiea- 
worth,  33  Mich.  81. 

WilHama,  J.,  delivered  the  opinion  of 
the  court: 

Certificate  from  the  oourt  of  civil  appeals 
for  the  first  district  as  follows: 

''James  B.  Snowball  brought  this  suit,  as 
by  bill  in  equity,  to  set  aside  a  sheriff's  sale 
under  execution  of  real  estate  to  the  defend- 
ant, L.  £.  Moore,  on  account  of  attendant 
irr^;ularitie8  which  it  was  alleged  had  con- 
duced to  sacrifice  the  property  for  a  grossly 
inadequate  price,  the  petition  expressly  af- 
firming the  title,  both  legal  and  equitable, 
to  be  in  the  defendant,  L.  E.  Moore,  the 
purchaser  at  such  sheriff's  sale,  but  seeking, 
as  a  matter  of  affirmative  equitable  relief, 
to  regain  such  title  on  account  of  the  equity 
mentioned,  as  would  be  by  reconveyance  in 
equity.  The  city  of  Houston  and  James 
Snowball,  the  plaintiff's  father,  were  joined 
as  defendants,  but  the  former  disclaimed, 
judgment  being  entered  as  to  it  accordingly, 
and  the  latter,  by  a  cross  petition,  set  up  as 
to  himself  the  same  allegations  made  by  the 
plaintiff,  and  became  in  effect  a  coplaintiff. 
The  defendant,  L.  E.  Moore,  answered,  so  far 
as  necesBary  to  state,  general  denial,  by 
plea  in  bar  of  fonner  recovery  as  res  judi- 
cata, by  plea  of  improvemeots  in  good  faith, 
and  by  cross  plea  lor  recovery.  The  plaintiff 
and  cross  plaintiff  replied  by  first  supple- 
mental petition,  denying  generally  the  aver- 
ments of  the  answer,  and  specially  pleading 
claim  for  rents  from  the  premises,  and  that, 
in  BO  far  as  the  allied  former  suit  rested 
upon  the  cross  action  therein,  said  plain- 
tiffs had  neither  been  cited  nor  appeared 
thereto,  and  that  no  guardian  ad  litem  had 
been  appointed  therein   for  the  plaintiff 

James  B.  SnowbalL  who  waa  th^  AJOiqQr. 
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The  defendant,  E.  Moore,  by  first  sup- 
plementid  answer,  put  in  a  general  denial 
to  said  supplemental  petition.  The  case  was 
tried  with  a  juiy,  and  resulted  in  a  verdict 
and  judgment  for  said  plaintiffs  on  January 
17,  1903,  awarding  to  th^  the  equitable  re- 
lief sought  in  respect  to  their  alleged  inter- 
est in  the  land,  such  interest  being  a  life 
interest  of  a  third  in  the  whole  to  the  cross 
plaintiff,  James  Snowball,  and  a  third  inter- 
est in  fee  simple  to  the  plaintiff  James  B. 
Snowball,  subject  to  said  life  estate,  but 
upon  condition  of  said  plaintiff's  returning 
91,139.40  towards  the  purchase  price  paid 
by  defendant,  L.  E.  Moore,  be  recovering  at 
the  same  time  $424  for  his  share  of  the 
rents,  and  upon  condition  of  said  cross 
plaintiff's  returning  $619.73  towards  the 
purchase  price  paid  by  defendant,  L.  E. 
Moore,  he  at  the  same  time  recovering 
$1,272  as  his  sliare  of  the  rents.  The  judg- 
ment offset  the  rents  against  the  return  pay- 
ments, and  directed,  as  to  the  plaintiff,  that 
he  pay  the  balance  remaining,  with  6  per 
cent  per  annum  interest  thereon  from  date 
of  judgment  into  the  registry  of  the  court, 
within  ten  days  after  filing  of  the  mandate 
of  the  appellate  court,  if  an  appeal  was 
taken;  and,  as  to  the  cross  plaintiff,  that 
he  recover  the  balance  remaining  in  his 
favor  from  the  defendant,  L.  E.  Moore,  with 
interest  at  6  per  cent  per  annum  from  the 
date  of  the  judgment.  The  verdict  found 
that  the  defendant,  L.  E.  Moore,  was  the 
owner  in  fee  simple  of  the  remaining  undi- 
vided interest  of  said  real  estate,  and  the 
decree  adjudged  that  partition  be  made  in 
the  usual  manner,  oommlssioners  being  ap- 
pointed therefor,  but  to  be  so  made  that  the 
defendant's  improvemente  should  go  to  her, 
if  it  could  be  dune  without  prejudice  to  the 
interests  of  said  plaintiffs. 

"The  material  facts  disclosed  by  the  rec- 
ord are  these:  The  property  in  controvert^ 
was  the  separate  property  of  "Mary  A.  L. 
Snowball,  deeeued,  and  at  her  death  the 
fee-simple  title  to  same  descended  to  and 
vested  in  her  three  children,  Daisy  Dean  Me- 
Kinney,  lillian  E.  Fisher,  and  the  plaintiff, 
James  B.  Snowball.  The  cross  plaintiff, 
James  Snowball,  is  the  surviving  husband  of 
said  Mar>'  Snowball,  and  upon  her  death  be- 
came entitled  as  such  survivor  to  an  estate 
for  life  in  one  third  of  said  proper^.  In 
1898,  after  the  death  of  Mrs.  Snowball,  the 
city  of  Houston  brought  suit  against  her 
heirs  almve  named  to  recover  taxes  due  said 
city  upon  said  property,  and  to  foreclose  the 
tax  lien  for  same.  On  May  12,  1898,  a  judg- 
ment was  rendered  in  said  suit  in  favor  of 
the  plaintiff  for  the  sum  of  $1,572.30,  and 
foreclosing  the  tax  lien.  In  accordance  with 
this  judgment,  an  order  of  sale  was  issued, 
66  L.  B.  A. 


and  in  pursuance  thereof  the  property  was 
sold  on  the  first  Tuesday  in  August,  1898, 
at  public  outcry  before  Uie  courthoiise  door 
of  Harris  county.  At  this  sale  the  appel- 
lant, L.  E.  Moore,  became  the  purchaser  for 
the  aum  of  $1,660,  which  amount  she  paid 
to  the  sheriff,  and  received  his  deed  for  the 
property.  This  deed  is  in  the  usual  and 
proper  form,  and  was  duly  recorded  in  the 
deed  records  of  Harris  county.  Subsequent 
to  this  purchase  at  sheriff's  sale  the  appel- 
lant procured  from  Mrs,  McKinney  and  Mrs. 
Fisher  a  conveyance  of  their  interest  in  the 
property.  Notices  of  the  sheriff's  sale  were 
posted  as  required  by  the  statute,  but  no 
notice  of  same  was  served  upon  either  of  the 
appellees,  both  of  whom  lived  in  Harris 
oounty  at  that  time.  The  property  consist- 
ed  of  various  lots  and  parcels  of  land,  but 
the  improvements  thereon  and  the  purposes 
for  which  the  property  was  used  were  such 
as  to  prevent  itn  being  sold  advantageously 
by  separate  lots.  Notwithstanding  this 
fact,  it  was  sold  in  separate  parcels  accord- 
ing to  artificial  lot  lines.  At  the  time  of 
this  sale  the  fair  market  value  of  the  prop- 
erty was  $17,000.  The  homestead  of  appel< 
lee  James  Snowball  had  been  established 
upon  a  portion  of  this  property  for  thirty 
years,  and  he  and  the  appellee  James  B. 
Snowball,  who  is  a  minor,  were  occupying 
said  homestead  at  the  time  of  the  sheriff's 
sale,  and  continued  to  occupy  same  until 
dispossessed  by  the  sheriff  at  the  instance 
of  the  appellant.  Neither  of  the  appellees' 
had  any  knowledge  or  notice  of  said  sale 
until  some  time  after  it  had  occurred.  Had 
they  known  of  the  sale,  they  would  have 
endeavored  to  secure  the  money  to  pay  off 
the  lien,  and  failing  to  do  this,  th^  would 
have  demanded  a  publication  of  notice  of 
the  sale  in  a  newspaper,  and  may  have  there- 
by obtained  more  bidders  at  such  sale,  and 
would  have  required  the  property  to  have 
been  subdivided  and  sold  with  reference  to 
the  improvements,  and  not  by  artificial  lot 
lines.  On  the  24th  day  of  August,  1898,  ap- 
pellee James  Snowball  for  himself,  and  as 
next  friend  of  the  minor  appellee,  hrou^t  a 
suit  in  the  district  court  of  Harris  oounty 
against  L.  £.  Moore,  the  appellant  herein, 
the  dty  of  Houston,  and  R.  R.  Anderson, 
sheriff  of  Harris  coimty,  to  recover  the  iden- 
tical property  which  is  the  subjeot-matter 
of  this  suit.  The  petition  in  that  suit,  in 
addition  to  the  usual  allegations  of  a  peti- 
tion in  ti^spass  to  try  title,  alleged  that  the 
judgment  obtained  by  the  city  in  the  tax 
suit  was  void  because  no  citation  had  been 
served  upon  the  defendants  in  said  suit.  It 
was  further  alleged  that  said  judgment  and 
the  order  of  sale  issued  thereon  were  void 
for  the  reason  that  the  judgm^it^^i^^^^ 
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of  nle  dlncted  tbat  the  property  be  sold 
in  bulk  for  the  whole  amount  of  taxes  ad- 
judged to  be  due  thereon,  notwithstanding 
a  portion  of  said  property  was  the  home- 
stead of  plaintiffs,  and  could  not  therefore 
be  lawfully  sold  to  satisfy  the  taxes  due  up- 
on the  remainder  of  said  property.  It  was 
further  allied  that  the  tax  judf^nent  and 
the  proceedings  had  thereunder  oonstituted 
a  cloud  upon  the  plaintiffs'  title.  The  prayer 
of  the  petition  was  for  the  cancelation  and 
annulment  of  said  judgment  and  all  pro- 
ceedings thereunder,  and  for  a  perpetual  in- 
junction against  any  attempt  to  enforce 
same,  for  the  reoovery  of  the  title  and  pos- 
session of  the  property,  and  for  equity  and 
general  relief.  To  this  petition  the  defend- 
ant, L.  E.  Moore,  answered  by  general  denial 
and  plea  of  not  guilty,  and  by  plea  in  recon- 
vention, in  which  she  claimed  title  to  the 
property  in  controversy  and  prayed  that  the 
same  be  adjudged  to  her.  Upon  the  trial  of 
this  case  judgment  was  rendered  by  the  dis- 
trict court  that  the  plaintiffs  take  nothing 
by  their  suit,  that  the  defendant  recover  the 
title  and  possession  of  the  property,  and 
that  all  the  right,  title,  and  claim  of  plain- 
tiffs in  and  to  said  property  be  devested  out 
of  them,  and  vested  in  the  defendant,  L. 
E.  Moore.  This  judgment  was  rendered  on 
tiw  2l8t  of  November,  1808,  and  was  never 
set  aside  or  appealed  from.  In  the  suit  in 
which  this  judgment  was  rendered  neither 
the  pleadings  nor  evidence  raised  the  issue 
of  the  invalidity  of  the  sheriff's  sale  under 
which  the  defendant  claimed  title  to  the 
property  by  reason  of  any  irregularities  in 
such  sale,  the  only  attadc  made  upon  tiie 
sale  being  Incidental  and  dependent  upon 
the  alleged  nullity  of  the  judgment  and 
order  of  sale  isiued  thereim.  No  servioe  of 
notice  of  the  oroH  bill  or  plea  in  reconven- 
tion set  up  defendant  in  that  suit  was 
had  upon  the  plidntiffs,  and  no  guardian  ad 
Htem  was  appointed  to  represent  the  minor 
plaintiff,  James  B.  Snowball,  in  defense  of 
sneh  cross  bill,  and  no  appearanoe  or  answer 
was  filed  therein,  but  the  plaintiff  James 
Snowball  Imew  that  said  plea  in  reconven- 
tion had  been  filed  in  said  suit. 

"Upon  the  forcing  statement  of  the 
pleadings  and  evidence  in  the  above  styled 
and  numbered  catise  pending  in  this  court 
on  appeal  from  the  district  court  of  Harris 
county,  we  respectfully  certify  for  your  de- 
daion  the  following  question : 

"Do  the  facts  stated  sustain  the  appel- 
lant's plea  of  rea  judicataf" 

In  the  former  action  the  ultimate  issue 
was  one  of  title  to  the  land  in  controversy. 
To  sustain  this  plaintiffs  charged  that  the 
judgment,  and,  in  consequence,  the  sale 
founded  on  it,  were  void,  leaving  their  title 
66  L.  R.  A. 


unaffected.  As  the  judgment  afleeted  thenr 
in  other  ways  than  in  its  operaUon  upon 
their  title,  they  sought  a  judicial  dedaratiim 
of  nullity  against  it  and  against  the  sale  a* 
dependent  on  it.  No  attack  was  made  upon 
the  sale  tor  any  vice  peculiarly  affecting  it. 
This  was  the  utmost  scope  of  that  action. 
Whether  the  special  allegations  designed  to 
show  the  invalidity  of  the  judgment  were 
sufficient  or  not,  they  asserted  no  other 
cause  of  action.  The  answer  and  plea  in  re- 
convention raised  no  other  issue  but  that 
of  title  made  by  the  petition,  and  did  not 
enlarge  the  scope  of  the  insues.  Hoodleas  v. 
Winter,  80  Tex.  638,  16  S.  W.  427 ;  Shepant 
V.  Cumminga,  44  Tex.  602.  A  finding  that 
the  judgment  was  not  void  necessarily  led  to 
a  judgment  in  favor  of  the  defendants.  In 
the  present  proceeding  the  plaintiffs  concede 
to  the  defendants  all  that  was  denied  in  the 
former,  admitting  that  the  judgment  and 
sale  were  not  void,  and  that  the  title  passed 
to  and  is  still  in  the  defendants,  and  at- 
tack the  sale  upon  grounds  which  affect  it 
alone,  and  which  would  not  have  sustained 
a  claim  of  title  in  plaintiffs,  but  simply  en- 
title them  to  a  judgment  setting  the  sale 
aside  and  restoring  their  title  upon  com- 
pliance by  them  with  certain  equitable  terms 
and  conditions.  IMfferent  evidence  is  nec- 
essary to  sustain  the  two  actions,  and  dif- 
ferent judgments  are  applicable  to  them,  one 
in  favor  of  the  plaintiffs  in  this  case'  being 
entirely  consistent,  not  only  with  the  cor- 
rectness of  tiiat  rendered  In  the  former,  hut 
with  any  that  might  have  been  rendered 
therein  on  the  issue  of  title,  had  it  been  un- 
restricted by  special  all^ations.  That  the 
relief  now  sought  could  have  been  obtained 
under  the  pleadings  in  the  former  action 
will  not  be  elsimed.  On  the  other  hand,  it 
must  be  admitted  that  by  appropriate  plead- 
ing the  plaintiffs  might  have  joined  to- 
gether the  cause  of  action  which  th^  at- 
tempted to  set  up  and  that  whleh  they  now 
assert,  and,  by  alternative  prayer,  could 
have  eidoreed  the  latter  when  they  felled 
in  the  former.  This  is  true  partly  because 
of  the  abolition  of  the  distinction  between 
law  and  equity,  and  partly  because  of  the 
liberal  allowance  in  our  law  of  the  joinder 
of  different  causes  of  action,  whether  l^al 
or  equitable.  Upon  an  issue  of  title  the 
plaintiff  or  defendant  may,  of  course,  re- 
cover upon  that  which  constitutes  a  title, 
whether  it  be  legal  or  equitable;  and  it  may 
be  that  in  support  of  such  an  issue  any  title 
of  either  kind  which  the  party  has  must  be 
adduced.  Judgment  on  the  merits  settles 
the  title,  and  neither  party  will  be  heard 
afterwards  to  say  that  he  had  a  title  which 
he  did  not  adduce,  whether  his  failure  was 
due  to  the  conditit^n  of  ^^^'^^t^^' 
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«Tideiioe.  But  the  Attempt  here  is  to  set  up 
that  which  was  not  a  titles  which  waa  in- 
admisaible  in  evidence  upon  the  iBsne  of 
title,  and  which  conetitutes,  as  it  has  been 
defined  by  the  decisions  of  this  court,  a 
<!au9e  of  action  different  from  that  formerly 
adjudicated.  The  question,  therefore,  is, 
Wore  the  plaintiffs  bound  to  assert  it,  be- 
-cause  it  was  a  right  respecting  the  property 
sued  for,  and  one  which  the  law  r^ulating 
joinder  of  actions  permitted  them  to  con- 
nect with  their  former  action,  or  otherwise 
have  it  cut  off  by  the  judgment  in  favor  of 
the  defendants  on  the  issue  of  title  T  It  is 
■claimed  that  they  were,  upon  the  principle, 
so  often  and  so  broadly  laid  down,  that  a 
judgment  "is  not  only  final  as  to  the  matter 
actually  determined,  but  as  to  every  other 
matter  which  the  parties  might  litigate  in 
the  cause,  and  which  they  might  have  had 
decided."  Foster  v.  Wells,  4  Tex.  104; 
Nichols  V.  Dibrell,  61  Tex.  541 ;  Freeman  v. 
MoAnitioh,  87  Tex.  132,  47  Am.  St.  Bep.  79, 
27  S.  W.  97.  This  we  understand  to  mean 
-only  that  all  matters  which  properly  be- 
long .to  a  cause  of  action  asserted  in  the 
-pending  suit,  such  aa  will  sustain  or  de- 
feat, in  whole  or  in  part,  that  cause  of  ac- 
tion, must  be  produced  or  be  barred  by  the 
judgment,  and  not  that  all  the  different 
oauses  of  action  a  party  may  have  respect- 
ing the  same  property  must  be  joined,  be- 
cause they  may  be,  in  one  proceeding.  To 
illustrate  this,  if  the  plaintiffs  in  the  for- 
mer suit  could  have  shown  some  other  title 
to  the  property,  or  that  the  judgment  or 
sale  was  absolutely  void  for  some  other  rea- 
■Bona  than  those  set  up,  they  oould  not  now 
aver  them,  because  the  title  and  the  nullity 
•vel  non  of  the  judgment  and  sale  were  put 
in  issue,  and  anything  that  would  have  es- 
tablished either  would  have  established 
plaintiffs'  title,  and  they  were  bound 
to  bring  forward  all  such  matters.  Wer- 
iein  V.  yew  Orleans,  177  U.  S.  401,  44 
L.  ed.  822,  20  Sup.  Ct.  Sep.  682.  But  to  so 
Apply  this  dootrbie  as  to  embrace  within 
an  adjudication  of  tha  title  to  property  every 
cause  of  action  which  the  party  had  at  the 
time  of  its  rendition  respecting  sueh  prop- 
«rty,  when  only  one  of  them  was  set  up, 
would,  in  view  of  tiie  liberality  of  our  law 
allowing  joinder  of  actions,  be  equivalent  to 
saying  that  but  one  suit  about  the  same 
property  can  be  prosecuted  to  judgment  up' 
■on  its  own  merits  between  the  same  parties, 
— a  proposition  no  one  will  assert.  Under 
such  a  oonception  of  the  law,  a  plaintiff  who 
had  been  defeated  in  an  action  of  trespass 
to  try  title  would  not  be  allowed  afterwards 
to  show  that  that  which  he  had  supposed  to 
be  a  title  was  only  a  mortgage,  and  to  fore- 
close it,  or  that,  though  not  entitled  to  re- 
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cover  the  land,  he  was  entitled  to  the  en- 
forcement of  a  vendor's  lien,  or  to  specific 
performance  of  an  executory  contract.  For, 
under  our  procedure,  a  plaintiff  in  doubt  as 
to  his  true  rights  might  seek  to  recover  land 
upon  an  all^ation  of  title,  and,  in  the  al- 
ternative, to  enforce  any  one  of  these  sup- 
posed claims,  or  many  others  that  might  be 
instanced.  Courts  and  text  writers  have 
often  found  it  necessary  to  bo  qualify  the 
broad  statement  of  the  rule  above  quoted. 
In  the  case  of  Aurora  v.  West,  7  Wall.  102, 
19  L.  ed.  40,  Mr.  Justice  Clifford  thus  states 
the  doctrine:  "Where  every  objection  urged 
in  the  second  suit  was  open  to  the  party 
within  the  legitimate  scope  of  the  pleadings 
in  the  first  suit,  and  might  have  been  pre- 
sented in  that  trial,  the  matter  must  be  con- 
sidered as  having  passed  tn  rem  judHcatam." 
Says  Freeman  :  "  'An  adjudication  is  final 
and  conclusive,  not  only  as  to  the  matter  ac- 
tually determined,  but  as  to  every  other 
matter  which  the  parties  might  have  liti- 
gated and  have  had  decided  as  incident  to 
or  essentially  connected  with  the  subject- 
matter  of  the  litigation,  and  every  matter 
coming  within  the  legitimate  purview  of  the 
original  action.  .  .  .'  The  general  ex- 
pression, often  found  in  the  reports,  that  a 
judgment  is  conclusive  of  every  matter 
which  the  parties  might  have  litigated  in 
the  action,  is  misleading.  What  is  really 
meant  by  this  expression  is  that  a  judgment 
is  conclusive  upon  the  issues  tendered  by 
the  plaintiff's  complaint.  It  may  be  that 
the  plaintiff  might  have  united  other  causes 
of  action  with  that  set  out  in  his  complaint, 
or  that  the  defendant  might  have  interposed 
counterolaims,  cross  bills,  and  equitable  de> 
fenses.  .  .  .  But  as  long  aa  these  sev- 
eral matters  are  not  tendered  as  issues  in 
the  action,  they  are  not  affected  by  it." 
Freeman,  Judgm.  249;  Black,  Judgm.  732; 
24  Am.  &  Eng.  Bnc.  Law,  2d  ed.  pp.  760, 
775,  784.  This  we  understand  to  be  the  true 
doctrine,  and  the  principle  that  all  matters 
are  ccmdnded  that  might  have  been  litigated 
has  not  been  differently  applied  1^  the  jndg^ 
ments  of  this  court  in  eases  cited  appel- 
lants. The  statement  has  always  been  made 
with  reference  to  some  matter  that  was  oom- 
prebended  within  the  issues  in  the  fonner 
action,  and  not  concerning  causes  of  action 
distinct  from  those  before  asserted  and  ad- 
judicated. If,  as  we  have  said,  the  matter 
now  set  up  by  plaintiffs  constitutes  a  differ- 
ent cause  of  action  from  that  which  they 
formerly  sought  to  maintain,  they  were  not, 
under  the  authorities  cited,  bound  to  en- 
force it  in  their  first  action.  Freeman, 
Judgm.  256.  That  it  is  such,  we  think  the 
decisions  of  this  court  leave  no  doubt.  Noth- 
ing but  evidence  of  title  was  admiMibte,  ior 
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oould  have  been  made  admiauble,  under  the 
former  issues  without  the  introduction  of 
a  diflferent  cause  of  action.  Ayres  v.  Du- 
prey,  27  Tte.  604.  605,  86  Am.  Dec  657; 
Haakuu  t.  Wallet,  63  Tex.  218.  68  Tex.  418, 
2  Am.  St.  Rep.  SOI,  4  S.  W.  596;  Rippetoe 
T.  Dwyer,  49  Tex,  506;  Fuller  v.  O'^feil,  69 
Tex.  362,  5  Am.  St.  Rep.  59,  6  S.  W.  181; 
Okioago,  T.  d  M.  C.  R.  Co.  v.  Titterington, 
84  Tex.  224,  31  Am.  St.  Rep.  39,  19  S.  W. 
472;  Ruthetford  v.  Stamper,  60  Tex.  460; 
Fiaher  t.  Wood,  66  Tex.  206.  The  substance 
of  these  decisions  applicable  here  is  that  a 
rigbt  of  action  to  set  aside  such  a  deed  as 
that  defendants  held,  not  void,  but  merely 
voidable  by  direct  attacic  and  upon  equitable 
temiB,  cannot  be  enforced  under  the  plead- 
ings in  the  action  of  trespass  to  try  title. 
If  that  proposition  is  sound,  and  it  is  firmly 
established,  it  inevitably  follows  that  such 
a  right  is  not  comprehended  in  the  issue  of 
title;  for  if  it  were,  it  could,  of  course,  be 
made  effectual  as  a  ground  of  recovery  or 
of  defense  in  such  an  action.  While  a  plain- 
tiff is  permitted  under  our  system  to  in- 
vest one  proceeding  with  all  the  character- 
isties  of  both  kinds  of  actions,  and,  if  he 
fail  in  one,  to  recover  upon  the  other,  it  is 
still  true  that  the  causes  of  action  are  dis- 
tinct, the  judgments  applicable  to  them  are 
different,  and  the  allowance  of  one  denies 
the  existence  of  the  other.  A  defendant 
when  sued  in  trespass  to  try  title  may  plead 
not  guilty,  thus  making  the  issue  of  title, 
and  may  also  plead  specially  such  a  right 
as  that  which  plaintiffs  here  set  up;  but 
when  he  does  so  he  in  substance  asserts  in 
reconvention  a  different  cause  of  action 
against  the  plaintiff  from  that  which  plain- 
tiff asserts  against  him.  If  it  were  not  so, 
his  right  would  necessarily  be  available  un- 
der his  plea  of  not  guilty.  The  case  of 
Banker  v.  Charlestcorth,  33  Mich.  81,  sus- 
tains the  view  which  we  have  expressed.  See 
also  Hills  v.  Sherwood,  48  Cal.  386,  and 
Blanchard  v.  Brown,  3  Wall.  249,  18  L.  ed. 
71.  The  two  cases  last  cited  illustrate  the 
principle;  but,  as  the  matters  which  it  was 
held  could  be  set  up  by  bill  in  equity  to 
avoid  a  deed  after  judgment  in  ejectment 
eonld  in  this  state  be  proved  on  the  issue 
of  title  in  an  action  of  *treBpass  to  try  title, 
it  may  he  that  the  particular  applications 
there  given  to  the  rule  of  res  judicata  would 
not  be  given  here.  But  the  rulings  made  in 
those  cases  do  apply  where,  as  in  the  present 
instance,  the  matter  set  up  in  the  Be<»nd 
action  could  not  have  been  litigated  in  the 
issues  of  the  first  suit.  WilliaTtte  v.  Bar- 
neit,  52  Tex.  130;  OatKn  v.  Bennatt,  47 
Tex.  172. 

The  plaintiffs,  believing  the  judgment  of 
foreclosure  and  sale  against  them  to  be  void, 
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leaving  their  title  unaffected,  brought  suit 
to  reoover  the  land.  Judgment  was  rendered 
against  them  adjudging  the  title  to  be  in 
the  defendant,  because  the  judgment  and 
sale  were  not  void,  hut  sufficient  to  pass 
the  plaintiff's  title.  Th^  had  asaerted  a 
cause  of  action  which  they  did  not  have,  aim- 
ply  mistaking  the  character  of  their  right, 
and  therefore  their  remedy.  They  now  as- 
sert a  different  cause  of  action,  which,  we 
must  assume  for  present  purposes,  they  did 
have,  but  did  not,  because  of  their  error,  put 
in  issue  in  their  Arat  proceeding.  The  for- 
mer judgment  was  not  on  the  merits  of  their 
real  cause  of  action,  so  far  as  the  certificate 
discloses,  hut  was  probably  tbe  result  of 
their  misconception  of  their  remedy.  Free- 
man, Judgm.  263,  265.  With  reference  to 
this,  tbe  author  says:  "The  second  subdi- 
vision [in  S  203]  includes  all  judgments 
rendered  on  tbe  ground  that,  conceding  the 
plaintiff  to  have  a  cause  of  action  upon 
which  he  is  entitled  to  a  remedy,  yet  he  is 
not  entitled  to  so  recover  under  the  remedy 
or  form  of  action  which  he  has  chosen.  The 
exception  which  takes  these  cases  out  of  the 
general  rules  in  relation  to  estoppel  is  a 
very  important  one,  saving  the  plaintiff  from 
the  loss  of  liis  claim  through  any  error  of 
judgment  on  the  part  of  his  attorney  in  de- 
termining what  form  of  action  is  best  suited 
for  the  enforcement  of  the  plaintiff's  rights." 

There  is  at  the  foundation  of  appellant's 
wliole  contention  the  mistaken  assumption 
that,  because  plaintiffs  had  but  one  cause 
of  action  with  respect  to  this  land,  it  fol- 
lows that  it  was  set  up  in  the  previous  ac- 
tion and  was  the  subject  of  the  former  ad- 
judication, when  the  truth  is  that  their  real 
cause  of  action  was  never  asserted,  and 
therefore  never  adjudicated.  That  which 
they  did  allege  was  a  cause  of  action  which 
they  did  not  possess,  and  that  they  did  not 
possess  it  was  the  matter  determined  against 
tUem.  The  effect  of  that  judgment  roust  be 
determined  by  inquiring,  not  what  was  tbe 
character  of  the  cause  of  action  respecting 
the  land  which  they  really  had,  but  what 
was  the  eharacter  of  that  which  they  set  up 
and  put  in  issue,  and  the  judgment  declaring 
that  they  did  not  have  that  which  they  s^ 
up  cannot  with  justice  be  applied  to  one 
which  they  had  bnt  did  not  set  up. 

It  seems  to  he  supposed  that  the  case  la 
affected  by  article  S276,  Rev.  Stat.  18S5. 
which  provides  that  a  judgment  in  an  action 
of  trespass  to  try  title  "shall  be  conclusive 
as  to  the  title  or  right  of  possession  estab- 
lished in  such  action."  There  is  no  conten- 
tion that  the  judgment  is  not  conclusive  as 
to  the  title  and  right  of  possession.  The 
proposition  here  is  that  the  title  is  held  sub- 
ject to  any  right  of  plaintiffs  which.was  not 
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and  could  not  have  been  adjudicated  within 
the  scope  of  the  action  of  trespaas  to  try 
title  in  which  it  was  rendered.  Such  a  right 
is  not  a  title  judicable  in  that  action.  There 
IB  nothing  new  in  the  proposition  that  one 
party  may  have  title  and  right  of  poaseeeion, 
and  yet  hold  the  property  subject  to  equita- 
ble rights  of  another  and  duties  of  his  own 
which  may  and  must  be  enforced  in  proceed- 
ings other  than  actions  involving  only  title 
and  right  of  possession.  Martin  v.  ICobin- 
son,  67  Tex.  381,  3  S.  W.  560.  Such  a  right 
and  corresponding  duty  are  asserted  by 
plaintiffs,  aud,  as  it  was  not  determinable 
in  the  former  action,  it  was  not  cut  off  by 
the  judgment  therein. 

We  answer  that  the  facta  stated  do  not 
sustain  the  plea  of  res  judicata. 

Brown,  J.,  dissenting: 

I  dissent  from  the  answer  made  to  the 
question  propounded,  and  from  the  reason- 
ing of  the  majority  in  support  of  their  an- 
swer. Preliminary  to  the  expression  of  my 
views  on  the  legal  qiiestion,  I  will  state  some 
general  principles  of  law  that  I  believe  to 
be  applicable  to  the  facts  of  this  case  and 
necessary  to  a  full  understanding  of  my  po- 
sition. 

In  this  state  there  is  neither  action  at  law 
nor  in  equity,  but  alt  suits  (except  trespass 
to  try  title )  are  in  tlie  nature  of  trespass  on 
the  case ;  they  are  civil  suits  in  which  the 
courts  administer  legal  or  equitable  relief, 
or  both,  as  the  facts  may  authorize,  "where- 
by the  suitor  has  ready  relief  according  to 
the  exigencies  of  his  business,  and  adapted 
to  the  specialty,  realson,  and  equity  of  his 
very  case."  Carter  v.  Wallace,  2  Tex.  209  ; 
Oraddock  v.  Ooodwijf,  64  Tex.  585;  Mesaner 
V.  Giddings,  65  Tex.  309.  In  the  last-cited 
case,  speaking  of  the  jurisdiction  of  the  dis- 
trict courts  of  this  state.  Judge  Stayton 
said:  "If  it  is  claimed  that  in  the  court,  as 
a  court  of  equity,  under  that  clause  [article 
4,  fi  C,  Const.  1866],  the  power  existed,  it 
must  be  replied  that  the  district  court, 
whether  as  a  court  of  law  or  a  court  of 
equity,  had  only  such  power  as  the  Constitu- 
tion gave  it.  There  is  no  such  thing  as  the 
inherent  power  of  a  court,  if,  by  that,  be 
meant  a  power  which  a  court  may  exercise 
without  a  law  authorizing  it.  That  clause 
of  the  Constitution  empowered  district 
courts  to  exercise  all  the  power  given, 
whether  the  procedure  necessary  to  accom- 
plish that  purpose  be  such  as  pertains  to  a' 
court  of  law  or  a  court  of  equity ;  but  it  in 
no  manner  conferred  upon  such  courts  the 
power  to  exercise  any  and  every  power  which 
at  any  time  may  have  been  exercised  the 
courts  of  chancery  in  England  or  elsewhere." 
Authorities  which  rest  upon  the  difference 
fn  jurisdiction  of  courts  of  law  and  courts 
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of  equity  can  be  of  no  service  in  this  case, 
because  both  jurisdictions  are  blended  in  one 
tribunal,  and  the  remedies  applicable  to  le- 
gal and  equitable  rights  may  be  adminis- 
tered in  the  same  proceeding.  For  example, 
had  the  separate  jurisdictions  existed  in  this 
state,  the  plaintiffs  could  not  have  instituted 
their  suit  to  recover  the  land  and  at  the 
same  time  to  set  aside  the  judgment  of  a 
court  of  law  under  which  the  land  had  been 
sold,  but  must  first  have  gone  into  a  court 
of  equity  and  set  aside  the  judgment,  and 
then  proceded  in  the  law  court  to  recover 
the  land.  Thus,  because  the  different  juris- 
dictions administered  different  remedies, 
there  would  have  been  two  causes  of  action, 
— one  in  equity  to  set  aside  the  judgment  of 
which  the  court  of  law  would  not  have  juris- 
diction, and  the  other  to  recover  the  proper- 
ty of  which  the  chancery  could  not  take 
jurisdiction ;  but  under  our  system  the  pro- 
ceeding to  set  aside  the  judgment  is  not  a 
separate  cause  of  action,  but  a  part  of  the 
remedy  by  which  the  wrong  complained  of 
is  to  be  righted.  The  point  is  well  illus- 
trated by  the  case  of  Ayres  v.  Dupree,  27 
Tex.  606,  86  Am.  Dec.  657,  in  which  this 
court  held  that  the  sheriff^s  deed,  which  con- 
stituted a  part  of  the  plaintiff's  chain  of 
title,  could  not  be  attacked  and  set  aside  at 
the  instance  of  the  defendant  under  a  plea 
of  not  guilty,  but  the  defendant  might  have 
pleaded  specially  the  facts  and  thereby  se- 
cured the  relief  in  that  proceeding.  If  the 
jurisdictions  had  been  separate,  it  would 
have  been  necessary  for  the  defen(tent  in  that 
case  to  go  into  a  court  of  equity  and  secure 
an  injunction  a^inst  the  prosecution  of  the 
suit  at  law  against  him,  until  he  could  es- 
tablish his  equitable  defense  against  the 
plaintiff's  title  by  having  one  of  the  muni- 
ments of  it  set  aside  for  causes  not  cognisa- 
ble in  a  court  of  law. 

"In  the  abstract,  a  cause  of  action  con- 
sists of  the  right  claimed  or  wrong  suffered 
by  the  plaintiff  on  the  one  hand,  and  the 
duty  or  delict  of  the  defendant  on  the 
other."  Phawia  Lumber  Co.  v,  Houston 
Water  Co.  94  Tex.  462,  61  S.  W,  707.  *'It 
[the  cause  of  action]  may  be  defined  to  con- 
sist as  well  of  the  right  of  the  plaintiff  in 
the  action  as  of  the  injury  to  such  right." 
PhiUio  V.  Blythe,  12  Tex.  127.  In  his  work 
on  Ecmedies  and  Remedial  Rights  (§  462) 
Mr,  Pomeroy  says:  "The  cause  of  action 
is  very  often  confounded  with  the  remedy. 
Tliis  mistake  or  misconception  is  particular- 
ly apt  to  occur  in  cases  where,  luider  the 
Code,  the  plaintiff  seeks  to  obtain  legal  and 
equitable  relief  combined,  the  right  to  such 
relief  springing  from  the  same  state  of 
facts.  To  avoid  this  tendency  to  confusion, 
it  is  absolutely  necessary  to  ascei^in  and 
fix  with  certainty  the  [^^p^^y^^jiQoi^gle 
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term  'cause  of  action.' "  In  S  453  the  same 
author  defines  cause  of  action  in  these 
terms:  "Every  judicial  action  must  there- 
fore involve  the  following  elements :  A  pri- 
mary right  possessed  by  the  plaintiff,  and 
a  corresponding  primary  duty  derolTing  up- 
on  the  defendant,  a  delict  or  wrong  done  by 
ihe  defendant  which  consisted  in  a  breach 
of  such  primary  right  and  duty;  a  remedial 
right  in  favor  of  the  plaintiff,  and  a  remedi- 
al duty  resting  on  the  defendant  springing 
from  this  delict,  and,  finally,  the  remedy  or 
relief  itself.  Every  action,  however  compli- 
cated, or  however  simple,  must  contain  these 
essential  elements.  Of  these  elements,  the 
primary  right  and  duty  and  the  delict  or 
wrong  combined  constitute  the  cause  of  ac- 
tion in  the  legal  sense  of  the  term."  As  sug- 
gested before  in  this  opinion,  what  might  be 
a  cause  of  action  in  a  court  of  equity,  where 
the  jurisdictions  are  separate — that  is,  in  a 
suit  to  set  aside  a  judgment  under  which 
the  defendants  claimed  title — would  be  a 
part  of  the  reme^  in  a  suit  for  the  land  in 
our  courts,  where  legal  and  equitable  rem- 
edies are  both  administered  upon  the  facts 
hjjr  the  same  court  in  the  same  proceeding. 
I  venture  to  suggest  that  the  position  of  my 
Msoeiates  upon  this  question  growa  out  of  a 
fofluxe  to  distinguish  between  the  oauae  of 
action  and  the  remedy,  where  all  remedies 
are  administered  in  one  proceeding. 

We  now  oome  to  the  quMtlcm,  What 
was  the  cause  of  acUon  in  the  flrit  saitl 
Under  the  rules  established  by  our  ded^ons 
and  annouiued  by  Mr.  Foment,  the  right  of 
the  pliuntiff  in  tiiat  case  was  the  title  to  and 
right  of  poBsesiion  of  the  land  involved  in 
the  suit,  and  the  unlawful  holding  possession 
of  the  land  and  claim  of  title  by  the  defend- 
ants was  the  wronii;  or  delict  of  the  defend- 
ant. Tliat  this  constituted  the  cause  of  ac- 
tion in  that  case  is  recognized  by  the  ma- 
jority in  this  sentence  of  the  opiidon:  "In 
the  former  action  the  ultimate  issue  was  one 
of  title  to  the  land  in  controversy."  Hie  at- 
tack t^on  the  Judgment  against  tlie  plain- 
tiffs and  order  of  sale  under  which  the  land 
was  sold  did  not  constitute  a  cause  of  action, 
but  was  a  part  of  tiie  procedure  by  which  the 
plaintiffs  sought  to  right  the  wrong  that 
had  been  done  them.  The  judgment  in  favor 
of  the  city  of  Houston  against  the  plaintiffs 
in  that  suit,  the  order  of  sale  and  the  sale, 
with  the  sheriff's  deed  conveying  the  land, 
constituted  the  means  by  which  the  defend- 
ant perpetrated  the  wrong  and  imder  which 
she  claimed  title  to  the  land;  hence  the  de- 
fendant's defense  consisted  of  such  judg- 
ment, order  of  sale,  and  other  proceedings 
culminating  in  the  sheriff's  deed,  all  of 
wliich  were  necessary  to  protect  her  posses- 
sion; therefore  all  of  these  muniments  of 
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title  were  put  in  issue  by  the  suit  for  the 
land. 

The  petition  in  the  first  suit  contained  the 
allegations  usual  in  actions  of  trespass  to 
try  title,  with  a  prayer  for  the  recovery  of 
the  title  and  possession  of  the  land.  An- 
ticipating the  claim  of  the  defendant,  the 
plaintiffs,  as  is  conunon  in  such  eases,  al- 
leged the  rendition  of  the  judgment  against 
them,  the  issuing  of  the  order  of  sale,  and 
salo  under  that  order;  then  attaelced 
the  judgment  and  order  of  sale  as  in- 
valid for  the  reasona  alleged.  By  tak- 
ing this  oourse  the  plaintiffs  avoided 
the  necessity  of  deraigning  their  title, 
but  undertook  to  show  that  the  de- 
fendant had  not  acquired  their  title 
through  the  judgment  and  the  sale  under 
which  she  claimed.  Witaon  v.  Palmer,  18 
Tex.  502.  In  Bippttoe  v.  Dwyer,  49  Tex. 
408,  the  same  course  was  purst^  as  in  this 
case,  except  that  the  attack  was  made  by 
amendment.  Tlie  defendant  excepted  to  the 
amendment  because  it  set  up  a  new  caose 
of  action  which  was  barred  by  limitation, 
but  the  court  held  that  it  was  not  a  cause 
of  action,  saying:  ''The  object  of  the  suit 
wa4  the  recoveiy  of  the  lot.  The  cause  of 
action  is  the  unlawful  taking  and  holding 
poesessim  of  tt." 

Tlie  present  suit  is  based  upon  the  same 
cause  of  action  aa  tiie  fonner;  that  is,  the 
right  of  the  plaintiff  to  the  title  and  possea- 
sion  of  the  same  tract  of  land  vhieh  vm 
the  subject  of  the  ftmner  suit,  diaiging  the 
wrong  of  the  defendant  to  be  a  withholding 
from  the  plaintiff  of  the  title  and  posses- 
sion of  that  land,  with' a  prayer  for  a  reoov- 
ery  of  the  land  and  the  title  thereto.  Hie 
petition  set  up  the  facts  aa  to  the  rendition 
of  the  judgment,  the  issuing  of  the  order  of 
sale,  and  tiie  sale,  and  sought  to  annul  the 
title  of  the  defendant  by  having  the  aale 
itself  set  aside  on  aeeonnt  of  the  irr^larl- 
ties  charged  to  have  occurred  in  executing 
the  order  of  sale.  The  facts  alleged  in  the 
petition  in  this  case  are  identical  in  every 
material  point  with  those  alleged  in  the 
fonner  suit,  except  that  it  contains  no  alle- 
gations distinctly  marking  it  as  an  action  of 
trespass  to  try  title,  and  avers,  as  cause  for 
setting  aside  tbe  sale  under  which  the  de- 
fendant claimed,  the  irregularity  in  the  act 
of  selling,  instead  of  the  complaints  which 
were  made  in  the  petition  in  the  former 
case,  all  of  which  causes  existed  when  the 
former  suit  was  commenced.  The  object  in 
each  case  was  the  recovery  of  the  land.  If 
tbe  all^ation  made  in  the  petition  in  the 
second  suit,  that  tbe  defendant  had  acquired 
the  legal  and  equitable  title  to  the  land,  and 
the  offer  to  pay  to  the  defendant  maagjt 
paid  out  in  disdisi;ging  the^llea  npim  the 
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lajid*  be  stricikeii  out,  the  petitions  are  prao- 
tieally  the  eanie«  and  eadi  wonld  constitute 
an  aetion  of  treepaae  to  try  title.  It  seems 
to  me  plain  that  the  cause  action  in  the 
second  ease  is  the  BUne  as  in  tiie  first,  and 
that  the  TOriation  in  the  pleading  applies 
alone  to  the  means  1^  which  tiie  plaintiff 
sought  to  set  aside  the  defoadont's  title. 

'Dim  prooeeding  in  our  Bytbem  for  secur- 
ing a  new  trial  after  the  adjournment  of 
court  was  attempted  to  be  utiliEed  in  fact, 
but  evaded  in  form,  because  the  facts  would 
dearly  not  sustain  such  a  proceeding.  There 
was  no  pretense  of  any  exoiue  for  not  pre- 
seating  the  same  cause  for  setting  aside  the 
•ale  in  the  first  suit  that  is  presented  in  this. 
Ooas  T.  MaOlarm,  17  Tex.  107,  67  Am.  Dec. 
046.  Stripped  of  the  verbiage  by  which  it 
was  sought  to  disguise  the  proceeding,  the 
petition  in  this  cue  was  prwstically  an  ap- 
l^ieation  by  original  suit  in  the  district 
court  to  set  aside  the  former  judgment  and 
to  try  the  case  again,  thereby  affording  the 
opportunity  for  making  a  defense  not  pre- 
sented in  tlie  former  suit. 

An  examination  of  the  certificate  will 
show  that  the  lUl^tions  of  the  petition  in 
tho  first  suit  put  in  issue  l^e  title  to  the 
land,  and  the  following  statement  in  the 
majority  opinion  is  misleading:  "As  the 
judgment  effected  them  in  other  ways  than 
in  its  operation  upon  their  title,  they  sought 
a  judicial  declaration  of  nullity  against  it, 
and  agaiDBt  the  sale  as  dependent  upon  it. 
No  attack  was  made  upon  the  sale  for  any 
vice  particularly  affecting  it.  This  was  th^ 
utmost  scope  of  that  action."  The  opinion 
by  its  context  shows  that  the  majority  did 
not  inLend  to  assert  that  the  title  to  the  land 
was  not  in  issue  in  that  suit.  The  first  sen- 
tence of  that  opinion  distinctly  says  that 
the  title  was  in  issue,  and  I  agree  with  them 
that  it  was  the  principal  issue  in  the  case 
upon  which  the  action  T«ated,  It  is  true  that 
a  finding  that  the  judgment  was  not  void 
necessarily  led  to  a  judgment  in  favor  of 
the  defendant,  because,  when  the  plaintiffs 
alleged  that  the  defendant  claimed  to  have 
acquired  the  titie  under  a  judgment  and'  sale 
against  them,  it  devolved  upon  the  plaintiffs 
to  prove  that  the  title  did  not  pass,  and, 
failing  to  do  so,  they  lost,  not  upon  the  in- 
validity of  the  judgment  alone,  but  upon  the 
fact  that  they  had  alU^^  title  out  of  tbem- 
lelves,  and  failed  to  establish  that  defendant 
did  not  ooquire  it.  Wiiaon  T.  Palmar,  18 
T!n.  602.  The  main  opinion  asserta  that  it 
required  different  evidenoe  to  support  tiie 
*ittadE  on  the  sale  itself  as  mode  in  this 
mit  from  that  required  in  the  f(mner  suit. 
So  it  requires  different  evidence  to  support 
each  material  issue  in  any  case,  but  that 
does  not  make  each  issue  a  separate  cause  of 
88  L.  R.  A. 


action.  The  foct  that  different  evidenea 
would  be  required  to  support  different  alle- 
gations serves  to  determine  whether  the 
cause  of  action  is  tiie  some  under  each ;  but 
it  cannot  control  in  deciding  whether  given 
farts  constitute  an  independent  cause  of  ae- 
titm,  for,  while  it  is  true  that  separate  and 
distinct  causes  of  aetion  would  require  dif- 
ferent proof,  it  is  likewise  true  tiuit  each  is- 
sue neoesBary  to  the  dedsitm  would  require 
difflsrent  proof,  yet  all  of  the  issues  would  be 
embraced  in  one  cause  of  action.  Article 
527S  of  the  Revised  SUtutes  of  1896  is  in 
this  language:  "Any  final  judgment  ren- 
dered in  81^  aetion  for  the  recovery  of  real 
estate  hereafter  commenced  shall  be  conclu- 
sive as  to  the  title  or  right  of  possession  es- 
tablished in  such  action  upon  the  party 
against  whom  it  is  recovered  and  upon  all 
persons  claiming  from,  through,  or  under 
suoh  party  by  title  arising  after  the  oom- 
mencement  of  such  action."  The  judgment 
rendered  in  the  former  rait  between  these 
parties  upon  an  issue  of  titie  to  the  land  in- 
volved in  this  case  adjudged  the  title  to  be 
in  defendant,  and  is  conclusive  against  the 
right  to  recover  the  land  in  tills  action,  un- 
less that  judgment  be  set  aside.  The  alle- 
gations of  the  petition  in  trespass  to  tiy  ti- 
tle and  plea  by  the  defendant  of  "not  guilty" 
made  an  issue  on  the  title  to  the  land,  which 
was  "the  principal  issue  in  the  case,"  as 
stated  in  the  main  opinion.  That  issue  was 
determined  against  the  plaintiff,  and  the 
effect  of  the  judgment  was  to  devest  title 
out  of  the  plaintiff  and  vest  it  in  the  defend- 
ant. French  v.  Olive,  67  Tex.  402.  3  S.  W. 
568;  Woottera  v.  Hall,  67  Tex.  513,  3  S.  W. 
725. 

The  majority  undertake  to  meet  the  bar 
of  the  former  judgment  by  the  proposition 
that  the  evidence  which  would  have  established 
the  invalidity  of  the  sale  by  the  sheriff  could 
not  have  been  introduced  under  the  allega- 
tions of  the  plaintiff's  petition  in  the  former 
suit,  therefore  the  bar  does  not  apply;  in 
support  of  which  they  cite:  Ayres  v.  Du- 
prey,  27  Tex.  604,  86  Am.  Dec.  657 ;  Haahina 
V.  Wallet,  63  Tex.  217,  68  Tex.  418,  2  Am. 
St.  Rep.  501,  4  S.  W.  596;  Chicago,  T.  d  M. 
G.  R.  Co.  V.  Titterington,  84  Tex.  224,  31 
Am.  St.  Bep.  39,  10  S.  W.  472;  Rutharford 
V.  Btamper,  60  Tex.  460;  Fiah«r  v.  Wood, 
66  Tex.  206;  Rippetoe  v.  Zhoyer,  40  Tex. 
606;  Fuller  v.  (TNeil,  69  Tex.  362,  5  Am. 
St.  Bep.  69,  6  a  W.  181;  Shielda  v.  Hunh 
46  Tex.  424. 

Granting,  for  the  sake  of  argument,  the 
position  that  if  the  evidence  was  not  ad- 
missible under  the  pleading  tiie  judgment  is 
not  conclusive.  I  respectfully  submit  that 
none  of  the  cases  above  named  (except  Kip- 
petoe  V.  Zhoyer)  sustain  the  preposition  to 
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which  they  are  cited.  In  Ayrea  v.  Duprey 
-the  defendant  sought,  under  a  plea  of  not 
guilty,  to  attack  the  deed  in  the  chain  of 
title  of  the  plaintiff,  and  the  court  held  that 
the  evidence  was  not  admissible  under  that 
plea. 

'  Shields  T.  Bunt  involved  the  right  of  de- 
fendant, after  the  trial  had  commenced  and 
his  evidence  had  been  excluded  for  variance, 
to  withdraw  a  special  plea  of  outstanding 
title,  and  to  rely  upon  his  plea  of  not  guilty. 
The  question  under  disenBsion  did  not  arise 
in  that  ease. 

In  Ruiherford  v.  Btomper  the  defendants 
Were  permitted  in  the  trial  conrt,  under  a 
plea  of  not  guilty,  to  attadc  "the  legality  of 
Rutherford's  administratitMi,  and  the  order 
of  wle  and  conflnnation,  tm  the  ground  of 
fraud."  The  suprone  oonrt  did  not  decide 
that  it  iras  error  to  permit  this  to  he  done 
under  that  plea,  but  held  that  orders  of  the 
probate  court  could  not  be  assailed  oollat- 
erally. 

In  ffaaleitu  r.  Wallet  the  plaintiff  set  out 
his  own  title,  and  made  a  direct  attadc  uptm 
tlie  defendant's  title,  which  he  set  out^  for 
the  purpose  of  having  it  set  aside.  The  pe- 
tition has  none  ot  the  eharacrteristios  -of  an 
action  of  trespass  to  try  title,  and  the  de- 
f«tdant  "set  up  limitation,  stale  demand, 
and  lapse  of  time  in  bar  of  plaintiff's  suit." 
The  question  under  discussion  in  this  ease 
did  not  arise  and  was  not  suggested.  In  the 
same  ease,  reported  in  68  Tex.,  2  Am.  St. 
Rep.,  4  S.  W.,  the  decision  was  upon  stale 
demand,  and  in  no  way  involved  the  ques- 
tion now  before  this  eourt. 

Fisher  v.  Wood  was  begun  and  prosecuted 
upon  speciflc  allegation  of  facts  intended  to 
show  that  the  deed  assailed  was  fraudulent. 
No  mention  was  made  of  the  question  we 
are  now  considering,  except  that  Judge 
Stayton  said,  in  the  course  of  the  opinion, 
that  Rutherford  v.  Btamper  was  decided  up- 
on the  proposition  that  the  district  court 
could  not,  in  an  action  in  the  form  of  tres- 
pass to  try  title,  set  aside  the  orders  of  the 
probate  court.  Examination  of  the  opinion 
in  that  case  will  not  sustain  the  interpreta- 
tion placed  upon  it  by  that  learned  judge. 
In  no  view  of  it  does  the  opinion  in  Fiaher 
V.  Wood  bear  upon  tiie  question  of  the  ad- 
missibility of  evidence  under  such  pleading 
as  in  this  case. 

In  Fuller  v.  O'Jieil,  to  a  petition  in  tres- 
pass to  try  citle,  the  defendant  pleaded  not 
guilty.  The  question  was  the  validity  of  a 
sale  made  uncter  a  deed  of  trust  hy  an  agntt 
of  the  trustee.  The  defendant  sought  to  re- 
cover the  money  paid  in  discharge  of  the 
debt^  which  was  dmied.  In  the  course  of 
the  t^inion  the  conrt  said:  "If,  however, 
tiie  appellant  had  equities  which  entitled 
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him  to  require  the  plaintiff  to  pay  his  debt 
before  recovering  the  property,  he  should 
have  set  them  up  in  his  answer.  He  was 
not  entitled  to  such  affirmative  relief  under 
the  plea  of  not  guilty." 

ChioiHio,  T.  d  M.  C.  R.  Co.  \.  TitteringUm 
was  instituted  by  the  plaintiffs  for  the 
press  purpose  of  canceling  a  deed  made  by 
them  to  the  railroad  company  for  the  right 
of  way  over  tiieir  land,  in  which  the  plain- 
tiffs prayed  for  restoraUtm  to  the  possession 
of  the  laud,  and  for  rents,  etc.  The  rail- 
road company  had  only  an  easonent  in  the 
land.  The  question  in  the  case  was  whether 
it  was  a  personal  action  to  which  the  stat- 
ute of  four  yean  w<Hild  apply,  or  a  mit  for 
land,  and  the  court  held  t^t  it  was  personal 
in  its  character,  and  applied  the  four-years 
statute.  The  question  now  before  the  court 
was  not  raised  in  that  ease. 

la  Rippetoe  v.  Dwger  the  defendant 
daimed,  as  in  tiiis  case,  through  a  sale  un- 
der cxeention.  Hie  plaintiff  sued  in  tres- 
pass to  try  title,  and  defenduit  Oled  a  plea 
of  not  giUlfy,  under  which  he  introduced  his 
chain  of  titie,  including  the  judgment,  e»- 
cution,  and  deed  from  the  sheriff.  The  trial 
court  admitted  testimony  to  prove  t^at  the 
purchase  by  Rippetoe  at  the  sheriff's  sale 
was  fraudulent,  for  which  the  supreme  court 
reversed  the  judgment,  holding  that  it  was 
necessary  for  the  plaintiff  to  have  pleftdsd 
the  facts  whidi  were  relied  upon  to  show 
the  invalidity  of  Rippetoe's  titie.  Judge 
Gould  delivemd  the  opinion  of  the  court, 
fjid  rested  it  upon  a  reference  to  Ayree 
Duprey,  applying  to  the  plaintiff  the  rule 
which  the  courts  have  established  for  the 
defendant  in  such  cases.  Rippetoe  t. 
Dupyer  is  in  conflict  with  Rodriguez  v.  Lee, 
26  Tex.  32;  MeStceen  v.  Yett,  60  Tex.  183; 
Hannay  v.  Thompson,  14  Tex.  142 ;  Rivers  ▼. 
Foote,  11  rex.  672;  HoUingsworth  v.  Aolt- 
houaen,  17  Tex.  46. 

In  Rodriguez  v.  Lee  plaintiff  sued  in  tres- 
pass to  try  title  to  recover  a  tract  of  land, 
to  which  thp  defendant  filed  a  plea  of  not 
guilty.  At  Uie  trial  the  defendant  offered 
in  evidence,  as  a  part  of  his  chain  of  titie, 
a  judgment  of  the  district  court  of  Bexar 
county  rendered  in  1839  against  the  ances- 
tor of  the  plaintiff,  and  an  execution  and 
sale  under  that  judgment,  with  a  sheriff's 
deed  and  chain  of  tiUe  connecting  the  de- 
fendant therewith.  The  plaintiff  offered  to 
prove,  in  rebuttal  of  this  evidmce,  that  the 
defendant  in  tiiat  judgment  was  dead  before 
the  suit  was  filed,  but  the  testimony  was  ex- 
(dnded,  and  uptm  appeal  Judge  Roberts,  fax 
the  court,  said:  "Upon  tbiB  grmmd  the 
judgment  in  this  ease  must  be  reversed.  Ap- 
pellant  was  not  required  to  plead  aqy  facts 
showing  the  nullity  of  this  indgnieiit  or  the 
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title  attempted  to  be  acquired  under  it,  be- 
cause the  appellees  had  not  set  up  in  their 
answer  any  sndi  title  to  the  land  in  om- 
troveny.  If  it  were  competent  for  the  ap- 
peJleeE  to  offer  this  evidence  of  title  under 
the  general  issue,  which  we  think  it  was,  it 
was  equally  so  for  the  appellant  to  rebut 
soch  eridenoe  by  showing  the  judgment  to 
have  bem  obtained  by  fraud." 

In  Rannap  v.  Thompson  the  plaintiff  sued 
the  defendant  to  lecorer  a  tract  of  land  in 
trespass  to  try  title,  to  which  the  defendant 
pleaded  not  guilty.  At  the  trial  the  de- 
fendant Introduced,  under  his  plea  of 
not  i^lty,  an  absolute  deed  in  form 
from  the  plaintiff,  conveying  the  land  in  oon- 
troversy  to  him.  The  plaintiff  offered  to 
prove  tibat  the  deed  was  in  bet  a  mortgage, 
but  the  court  extduded  the  evideoioe  on  the 
ground  that  the  petition  contained  no  alle- 
gations under  whidli  the  evidenoe  could  be 
admitted.  Upon  appeal  the  supreme  court 
fcversed  the  judgment  of  the  district  court. 
Judge  Wheeler,  delivering  the  opinion  of 
the  court,  said:  "If  the  defendant  had 
pleaded  his  title  specially  under  the  deci- 
sions of  the  court,  .  .  .  the  plaintiff 
might  have  been  required  to  give  notice  by 
pleading  of  the  intention  to  show  by  parol 
evidence  that  the  absolute  conveyance  under 
which  the  defendant  claimed  and  held  pos- 
session was  a  mortgage.  But  as  the  convey- 
ance was  not  pleaded,  and  the  plain 
tiff  had  not  notice  of  the  title  un- 
der which  the  defendant  claimed,  she 
was  not  bound  to  anlicipiite  his  defense 
or  the  evidence  he  would  adduce  in  support 
of  it,  and  had  the  right  to  rebut  such  evi- 
dence, or  avoid  the  effect  of  it  when  intro- 
duced, by  any  evidence  in  her  power.  .  .  . 
The  evidence,  therefore,  was  rightiy  ad- 
mitted." 

The  latest  decision  that  I  have  been  able 
to  find  upon  this  question  is  McSween  v. 
Yett,  60  Tex.  183,  in  which  the  plaintiff  sued 
the  defendant  Emma  L.  Yett  and  others  in 
trespass  to  try  title  for  a  tract  of  land. 
The  defendants  answered  by  special  plea,  at- 
tacking one  of  the  deeds  in  the  chain  of 
plaintiff's  title,  and  filed  a  plea  of  not 
guilty.  At  the  trial  the  defendants  intro- 
duced, under  their  plea  of  not  guilty,  a  reg- 
ular chain  of  title  from  the  soveraignty  of 
the  soil,  and  the  plaintiff  offered  to  prove 
facts  to  show  that  the  deed  to  Emma  L. 
Yett,  under  which  the  defendante  claimed, 
was  made  for  the  purpose  of  defrauding  the 
creditors  of  the  grantor  in  that  deed,  and 
especially  the  plaintiff  in  the  judgment  un- 
der whidi  plaintiff  in  that  suit  claimed  title 
to  the  kmd;  but  the  trial  court  excluded  the 
evidence,  beeauae  there  were  in  the  petition 
no  allegations  of  fraud.  Judge  Willie  said: 
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"It  ia  a  question  of  notice.  With  the  plea 
of  not  guilty  alone  on  file,  the  j^lntiff  has 
no  notice  of  his  opponent's  defenses,  and  is 
entitled  to  none,  and  defendant  has  no  ri^t 
to  be  informed  of  what  he  will  do  to  aT<^d 
them.  With  a  special  plea  added,  the  plain- 
tiff has  notioe  that  the  defendant  will  rely 
upon  such  plea,  and  it  is  not  to  be  presumed 
that  lie  will  introduce  proof  of  any  other  de- 
fense. Bhitlda  v.  Huni,  46  Tex.  424.  If, 
therefore,  the  plaintiff  wishes  to  avoid  this 
plea  of  which  he  has  full  notice,  he  must 
infonn  the  opposite  party  in  the  proper  my 
of  the  manner  in  which  he  proposes  to  meet 
it.  In  fact,  the  rules  of  pleading  prescribed 
for  other  suite  become  applicable  in  this  state 
of  case  to  the  action  of  trespass  to  try  titla. 
.  .  .  Applying  these  principleB  to  the 
present  case,  we  find  that  the  defendante  be- 
low pleaded  'not  guilty,'  and  specially  that 
the  sheriff's  deed  under  which  plaintiff 
claimed  -was  void,  the  executira  and  sale  1^ 
virtue  of  which  it  was  executed  being  them- 
selves Tf^d.  The  plaintiff  was  therefore  put 
upon  notice  that  this  was  the  defense  he  was 
expected  to  meet.  If  be  proposed  to  avoid 
this  defense  by  new  matter,  he  could  not  in- 
troduce it  without  appropriate  pleadings. 
But  under  the  plea  of  'not  guilty'  the  de- 
fendante proved  a  chain  of  title  from  the 
government  to  themselves.  If  that  chain  of 
title  had  been  pleaded,  the  plaintiffs  could 
not  have  introduced  proof  to  avoid  it  by 
showing  that  it  was  void  for  fraud  or  other 
cause.  But  as  it  was  admitted  under  the 
general  issue  (whether  properly  <fr  not  we 
are  not  called  upon  to  say,  as  it  was  not  ob- 
jected to] ,  the  plaintiff  had  no  notice  by  de- 
fendant's pleas  thnt  it  would  be  relied  on, 
and  hence  was  not  bound  to  give  notice  to 
the  defendant  in  his  own  pleadings  of  the 
manner  in  which  he  would  avoid  its  effect. 
To  hold  otherwise  would  be  to  allow  the  de- 
fendant to  put  in  a  plea  upon  which  he  did 
not  intend  to  rely,  and  thus  throw  the  plain- 
tiff off  his  guard,  and  upon  the  trial  to  offer 
proof  as  to  a  different  defense,  and  preclude 
the  plaintiff  altogether  from  controverting 
his  testimony  introduced  to  sustain  it.  It 
would  be  to  give  the  defendant  all  the  advan- 
tages of  the  plea  of  not  guilty,  whether  he 
pleaded  specially  or  not,  and  to  subject  the 
plaintiff  to  all  the  disadvantages  to  which 
he  would  be  liable  when  'not  guilty'  alone 
was  pleaded,  although  special  pleas  had  also 
been  filed." 

The  case  of  HoUingaworth  v.  HoUhwumit 
was  an  action  of  trespass  to  try  title,  to 
which  the  defendant  answered  by  plea  of  not 
guilty  and  by  special  plea  setting  up  his 
title.  Exceptions  were  sustained  to  the  spe- 
cial plea,  and  the  defense  was  presented  un- 
der the  plea  of  not  guilty.  Blaintiff  was 
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permitted,  over  defendant's  objections  to  in- 
troduce eFidence  in  avoidance  of  defendant's 
title,  although  tiift  petition  did  not  allc^ 
the  facta  which  constituted  t^e  avoidance. 
The  special  plea  being  stricken  out,  the  case 
stood  as  if  it  liad  not  been  filed,  and  the 
question  is  stated  thus:  "The  appellant, 
who  was  defendant  below,  insists  that  the 
court  erred  in  sustaining  exceptions  to  his 
special  .pleas,  and  admitting  evidence  in 
avoidance  of  his  evidence  of  title  introduoed 
under  the  plea  of  'not  guilty,'  without  aver- 
ment by  the  plaintiff  of  the  matter  in  avoid- 
ance of  his  title."  The  court  held  that,  al- 
though the  special  plea  was  improperly 
stricken  out,  the  evidence  was  admiuible  to 
attack  and  avoid  the  title  of  the  defendant, 
introduced  uiidcr  the  pica  of  not  guilty.  T'he 
case  is  directly  in  point,  and  in  line  with 
the  case  of  McSioeen  v.  Yett. 

Bivert  V.  Foote  was  commenced  as  an  ac- 
tion of  trespass  to  tiy  title,  to  which  the 
defendant  replied  by  special  plea  setting  up 
his  title,  and  also  by  plea  of  not  guilty.  The 
plaintiff  allied  nothing  in  avoidance  of  the 
iitle  of  the  defmdant,  but  upon  the  trial 
was  permitted  to  introduce  evidence  to  show 
titat  the  title  of  the  defendant  as  specially 
pleaded  was  not  valid.  The  supreme  court 
held  this  was  error,  placing  the  decision  up- 
on the  ground  that,  the  special  plea  having 
been  filed,  the  plaintiff  should  not  have  been 
permitted,  without  ailing  the  facts,  to  in- 
troduce evidence  in  avoidance  of  that  plea. 
The  court  said:  "The  effect,  given  by  the 
statute  to  the  plea  of  'not  guilty'  is  an 
anomaly  in  our  system.  And  it  would  seem 
a  necessary  consequence  of  the  right  to  give 
in  evidence  speeial  matters  under  that  plea, 
Uiat  if  the  defendant  n^lies  on  it,  and  does 
not  plead  specially,  so  as  to  apprise  the 
plaintiff  of  his  grounds  of  defense  and  the 
title  on  which  he  intends  to  rely,  tiie  latter 
must  be  permitted  to  meet  and  repel  his  evi- 
denoe  of  title,  when  introduced,  1^  any  evi- 
dence whi<&  he  ma^  have  it  in  hii  power  to 
produce.  For  the  plaintiff  cannot  be  re- 
quired to  plead  matters  in  avoidance  of  a 
title  which  ^e  defendant  has  not  by  his 
pleading  given  notice  of  his  intention  to  rely 
on  in  his  defense.  If,  therefore,  the  defend- 
ant had  not  pleaded  his  title,  but  had  intro- 
duced it  at  the  trial  under  his  plea  of  not 
guilty,  without  having  given  the  plaintiff 
notice  of  the  particular  title  on  which  he  in- 
tended to  rely,  any  competent  evidence 
would  have  been  admissible  on  the  part  of 
the  plaintiff  to  impeach  its  validity  or  avoid 
its  legal  effect,  without  the  necessity  of 
pleading  the  special  matter  relied  on  in 
avoidance  of  the  title."  Thus  we  see  that 
in  that  case  the  courts  in  the  strongest  terms 
and  most  cogent  reasoning,  held  to  the  same 
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proposition  that  was  afterwards  declared  by 
Gov.  Roberts  in  the  case  of  Rodriguez  v.  Lee, 
and  in  fact  has  been  adhered  to  in  every  case 
since,  except  the  case  of  Rippetoe  v.  Dwyw. 

It  is  manifest  that  the  decision  in  the  case 
of  Rippetoe  v.  Dtoyer,  49  Tex.  606,  is  in  di- 
rect conflict  wiUi  all  other  cases  upon  the 
question,  and  the  case  of  MoStoeen  v.  Yett, 
being  the  last  decision,  virtually  overrules 
Rippetoe  V.  Ihoyer.  McSioeen  v.  Yett  is  in 
harmony  with  the  well-established  line  of 
decisions  in  our  court,  and  is  well  sustained 
by  sound  reasoning  before  quoted  from  the 
opinion. 

It  may  be  that  there  is  no  sound  reason 
for  the  difference  in  the  rule  applied  to 
plaintiffs  and  that  applied  to  defendants, 
but  they  are  fixed  and  definite,  and  this 
court  must  observe  them  or  overrule  a  long 
line  of  decisions.  X^eaving  out  of  view  for 
the  present  the  allegations  by  which  the 
plaintiff  attacked  the  validity  of  the  judg- 
ment, the  petition  was  in  the  nature  of  an 
action  of  trespass  to  try  iiiie,  and  the  de- 
fenBe  wad  presented  under  a  plea  of  not 
guilty;  therefore  the  evidence  which  would 
have  shown  the  invalidity  of  the  sale,  or 
would  have  pro\'ed  the  right  of  plaintiff  to 
have  the  sale  set  aside  for  irr^^arities,  waa 
admissible  without  being  set  up  by  the 
plaintiff.  If  I  am  correct  in  this  view  of 
the  law,  it  necessarily  brings  the  bar  of  the 
judgment  within  the  rule  expressed  by  the 
majority,  as  being  conclusive  of  all  issues 
upon  which  evidence  could  have  been  ad- 
milted  under  the  pleading. 

The  importance  of  maintaining  the  dis- 
tinction between  the  cause  of  action  and  the 
reasons  or  groonds  alleged  for  granting  the 
relief  soogfat  is  anoh  as  to  justil^  repeating, 
at  this  point,  that  tiie  cause  of  action  in  the 
former  suit  was  plaintiffs'  title  to  the  land 
and  the  right  of  posseanion,.and  the  defoid- 
ant's  unlawful  possession  and  claim  of  title. 
PatteraoH  v.  Wold,  33  Fed.  781 ;  Wildman  v, 
Wildman,  70  Conn.  700,  41  Atl.  1;  Rippetoe 
V.  Dvyer,  49  Tex.  498.  The  first  suit  was 
an  action  of  trespass  to  try  title,  combining 
with  it  an  equitable  proceedii^,  in  aid  of 
the  recovery  of  the  land,  to  set  aside  the 
sale,  for  which  purpose  the  attack  was  made 
upon  the  judgment  and  order  of  sale  upon 
grounds  which  need  not  be  repeated  here. 
It  was  alleged  that  the  judgment  and  pro- 
ceedings had  thereunder  constituted  a  cloud 
upon  plaintiff's  title,  and  there  was  a  pn^er 
for  the  cancelation  and  annulment  of  the 
judgment  and  all  proceedings  under  it,  for 
perpetual  injunction  against  its  future  en- 
forcement, and  for  recovery  of  title  and  pos- 
session of  the  land.  These  all^ations  leave 
no  room  for  doubt  that  the  suit,  so  far  as  it 
related  to  the  judgment  and  order  of  sale. 
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was  an  attack  upon  tkem  as  nraainients  of 
defendant's  titie,  that  east  a  cloud  upon 
plaintiff's  title  wfaidi  constituted  that  an 
action  of  tzespass  to  try  title.  Allan  t. 
Btepkaneg,  18  Tex.  668;  D<mger/ield  t. 
I^Oud,  20  T^.  036;  ffrimea  T.  AobtOM,  46 
Tex.  416. 

The  issues  presented  in  the  former  suit 
were  that  the  plaintiff  had  title  to  the  land 
and  vas  entitled  to  the  posaesakm  of  it,  and 
that  the  defendant  un]awfull7  held  poeses- 
sion  and  claimed  Utle  through  a  sale  under 
the  judgment  and  process,  vhieh  vas  invalid 
and  which  did  not  pass  the  title  of  the  plain- 
tiff, but  ooostituted  a  doud  upcm  plaintiff's 
title.  The  manner  of  encuting  the  order 
of  sale,  that  is,  the  irregularities  erani^ained 
of  in  this  aetion,  were  facta  pertinent  to  the 
issue  of  title  made  in  the  former  suit,  and 
essential  to  sustain  the  attadc  made  upon 
the  defendant's  title  the  plaintiff,  and, 
being  ao  related  to  and  oonneeted  with  the 
cause  of  action,  the  former  judgment  con- 
cluded the  plaintiff  with  r^ard  to  that  mat- 
ter whether  the  eridenoe  of  the  irregularities 
was  admissible  under  the  pleading  he  pre- 
sented or  not.  Foster  v.  Wells,  4  Tex.  101 ; 
NiehoU  t.  Dihrell,  61  Tex.  639;  Etoing  t. 
Wilson,  63  Tex.  88;  Thompson  t.  Mytick, 
24  Minn-.  4. 

Nichols  T.  Dihrell  involved  this  state  of 
facts:  NicholB  and  wife  lived  upon  a  tract 
of  land  containing  more  than  200  acres,  and 
were  entitled  to  their  homestead  of  200  acres 
exempted  from  execution.  Judgment  was  re- 
covered against  Nichols  and  execution  levied 
upon  the  entire  tract,  which  was  sold,  after 
which  Nichols  and  wife  instituted  a  suit  to 
recover  the  whole  tract,  and,  nothing 
being  alleged  as  to  their  homestead  ex- 
emption, judgment  was  given  in  favor 
of  the  defendant.  Nichols  and  wife  brought 
a  second  suit  for  200  acres  of  the 
land,  setting  up  facts  showing  that  it  was 
their  homestead,  and  was  not  subject  to 
sale  under  the  judgment  and  execution ;  but 
they  did  not  all^e  any  facts  which  excused 
them  for  failing  to  present  the  issue  of 
homestead  in  the  first  suit. ,  The  defendant 
pleaded  the  former  judgment  in  bar  of  their 
recovery.  The  court  held  that  the  home- 
stead exemption  was  a  fact  necessary  to  sus- 
tain their  former  snit>  and  that  their  right 
was  concluded  by  that  judgment. 

The  ease  of  iSioing  v.  Wilson  is  like  this 
ease,  with  the  differenoe  that  the  parties 
acted  in  the  reverse  order  to  which  th^ 
hare  acted  in  this  case.  In  that  case  there 
waK  a  judgment  against  Ewing,  and  he  also 
had  given  a  deed  of  trust  upon-  the  land; 
sales  were  made  under  both  the  judgment 
and  the  deed  of  trust,  and  Wilson  and  How- 
ell became  the  owners  of  the  title  derived 
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through  eadi  sale.  Wilson  and  Howell 
brought  suit  against  Ewing  in  trespass  to 
try  ^tle;  he  was  served,  but  failed  to  an- 
swer. Judgment  was  for  the  plaintiffs,  and 
they  were  put  into  possession.  Subsequently 
Ewing  was  declared  to  be  of  unsound  mind, 
and  a  guardian  appointed  forhim.  Theguard- 
ian  sued  to  recover  the  land,  upon  theground 
that  Ewing  wau  non  aompoa  mentia  at  the 
time  the  judgment  for  the  debt  was  rendered 
against  him,  and  no  guardian  ad  litem  was 
appointed,  for  irregularities  in  the  sale,  and 
gross  inadequacy  of  price.  This  court  held 
that  the  judgment  in  trespass  to  try  title 
barred  the  right  of  Ewing  to  set  up  the  in- 
validity of  the  judgment  for  the  debt  or  sale 
under  it,  or  the  invalidity  of  the  sale  under 
the  deed  of  truE>t,  and  said:  **If  these  sales 
were  invalid  and  might  have  been  set  aside 
by  proper  proceeding,  these  matters  of  in- 
validity existed  when  the  suit  of  trespass  to 
try  title  was  brought  by  the  appellees 
against  George  Ewing,  and  existed  at  the 
time  the  judgment  in  favor  of  the  appellees 
was  rendered  in  that  case,  and  therein 
should  have  been  presented,  or  otherwise 
made  available.  T%e  judgment  rendered  in 
that  cause,  so  long  as  not  set  aside,  is  con- 
clusive between  the  parties  that  title  to  the 
land  was  in  the  appellees  at  the  date  of  its 
rendition."  If  the  judgment  concluded 
Ewing,  who  did  not  answer,  upon  existing 
grounds  of  defense  against  the  action  which 
might  huve  been  presented  but  were  not,  by 
the  greater  readon  the  judgment  in  the  first 
suit  between  these  parties  is  conclusive 
against  the  plaintiffs,  who  appeared  in 
court,  but  fsiled  to  present  existing  facts 
pertinent  to  the  isaues  and  necessary  to  their 
recovery.  Tliis  case  cannot  be  distinguished 
from  that  upon  any  sound  principle.  The 
very  question  now  before  this  court  was  de- 
cided in  that  case, — language  could  not  be 
more  definitely  addressed  to  the  question  of 
res  judicata, — and  it  cannot  be  applied  to 
any  other  question.  The  following  language 
used  by  Judge  Stayton  is  all  that  there  is 
upon  which  to  base  a  conclusion  that  there 
was  any  other  question  than  that  of  res 
judicata  in  the  mind  of  Ihe  court:  "The 
general  rule  is  that,  in  a  proceeding  to  set 
aside  a  sale  made  under  a  judgment,  the 
plaintiff  and  purchaser  should  be  made  par- 
ties." No  one  would  believe  that  Judge 
Stayton,  after  discussing  fully  the  question 
of  res  judioatOf  intended  to  decide  the  case 
by  that  short  sentence,  without  stating  a 
fact  or  proposition  to  which  it  could  apply. 
This  case  will  be  irreconcilably  in  conflict 
with  that. 

The  opinion  of  the  majority  seems  to  pro- 
ceed upon  tite  idea  that  there  were  two 
caiues  of  action  set  up  in  the.former  suit: 
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one  to  recover  the  land,  the  other  to  set 
aflide  the  judgment  because  of  its  effect  up- 
on tiieir  interests  other  than  the  title  to 
the  land,  and  that  the  irregularities  in  the 
sale  constitute  a  third  cause  of  action.  That 
is  a  fallacy  upon  which  the  majority  opin- 
ion is  constructed.  "This  case  is  a  split- 
ting of  reasons  rather  than  of  a  cause  of  ac- 
tion." Bayera  v.  Auditor  General,  124  Mich. 
259,  82  N.  W.  1045.  If,  however,  all  that  is 
claimed  by  the  majority  be  conceded,  it 
means,  at  most,  that  there  was  in  that  case 
litigation  as  to  the  judgment  and  order  of 
Bale,  which  did  not  conclude  an  inquiry  in- 
to the  regularity  of  the  sale.  It  is  not  de- 
nied by  the  majority  that  the  title  to  the 
land  was  in  issue  in  tliat  caae.  The  judg- 
ment "that  the  plaintifTs  take  nothing  by 
their  auit"  devested  title  to  the  land  out  of, 
them, and  vested  it  in  the  defendants.  Hood- 
leaa  v.  Winter,  80  Tex.  638,  16  S.  W.  427 ; 
Wootten  v.  HaU.  67  Tex.  613,  3  S.  W.  725. 
In  the  last  case  cited  this  court  held  that  a 
similar  judgment  vested  title  in  Hie  defend- 
ant tJiat  in  a  suit  by  bim  would  sustain 
judgment  against  a  subsequent  purchaser 
from  the  plaintiffs,  and,  of  course,  would 
have  been  as  effective  against  the  plaintiffs 
themselves.  Tlie  effect  of  the  judgment  in 
the  former  action  being  to  devest  all  title 
out  of  the  plaintiffs  in  this  auit  and  to  vest 
it  in  Mrs.  Moore,  and  the  judgment  not 
having  been  set  aside  nor  annulled  by  any 
proceeding  known  to  the  law,  that  title  was 
in  her  when  this  action  was  begun.  If  this 
is  a  suit  for  the  land,  it  presents  the  same 
issue  between  the  same  parties  as  the  for- 
mer suit;  therefore  a  recovery  is  barred  by 
the  judgment  in  that  case.  If  it  does  not 
present  an  issue  of  title,  as  did  the  former 
suit,  then,  no  matter  what  the  cause  of  ac- 
tion may  be,  a  court  cannot  directly  or  in- 
directly devest  out  of  the  defendants  the 
title  which  was  vested  by  the  former  judg- 
ment, without  setting  it  aside.  The  ma- 
jority Buy  that  the  two  judgments  are  con- 
sistent. 

"A  judgment  or  decree  is  the  end  for 
which  the  jurisdiction  of  the  court  is  exer- 
cised." Fordyce  v.  Beccher,  2  Tex.  Civ. 
App.  31,  21  S.  VV.  179.  The  subject-matter 
of  the  former  suit  as  well  as  this  was  the 
same  land,  and  the  end  for  which  the  ju- 
risdiction was  exercised  was  a  disposition 
of  that  subject-matter  by  decreeing  it  to 
one  party  or  the  other,  which  constituted 
the  judgment  in  each  case.  The  decision  in 
the  course  of  the  trial  of  the  first  suit  that 
the  judgment  attacked  was  valid,  and  in 
this  that  the  sale  was  voidable,  were  not 
the  judgments,  but  the  reasons  for  pronounc- 
ing the  judgment  in  each  case.  It  is  oonsist- 
ent  tiiat  the  judgment  attadced  should  he 
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valid,  and  that  the  sale  should  be  voidable ; 
but  it  is  not  consistent  that  the  court  should 
have  reached  the  end  for  which  its  jurisdic- 
tion was  invoked  by  decreeing  the  land  to 
the  defendant  in  the  first  suit,  and  in  this 
suit  by  decreeing  the  same  land  to  the  plain- 
tiffs. I  may  be  excused  for  saying  that  the 
fallacy  of  considering  the  attack  upon  the 
judgment  in  the  one  case  and  upon  the  sale 
under  it  in  the  other  as  independent  causes 
of  action  is  here  prominent  and  leads  nec- 
essarily to  the  false  conclusion.  If  the  for- 
mer proceeding,  in  so  far  as  it  sought  to 
set  aside  the  judgment  and  order  of  sale, 
could  be  considered  as  a  separate  action 
from  the  action  of  trespass  to  try  title  em- 
braced in  the  same  petition,  I  am  of  opin- 
ion that  this  proceeding  to  set  aside  the 
sale  of  the  land  would  he  barred  by  the  for- 
mer judgment,  because  that  attack  upon 
the  judgment  was  for  the  purpose  of  an- 
nulling the  sale,  and  concluded  all  existing 
grounds  fur  setting  the  sale  aside.  Wertetn 
V.  Veto  Orleans,  177  U.  S.  390,  44  L.  ed. 
817,  20  Sup.  Ct.  Kep.  682;  Sat/era  Au- 
ditor aeneral,  124  Mich.  259,  82  N.  W. 
1046.  The  cases  cited  support  the  proposi- 
tion. Tlie  city  of  New  Orleans  owned  land 
in  the  city  dedicated  to  public  use,  which 
was  exempted  from  seizure  for  its  debts. 
Klein  recovered  a  judgment  against  the 
city  in  the  United  States  circuit  court,  and 
execution  upon  that  judgment  was  by  the 
marshal  levied  upon  the  exempted  land  and 
advertised  for  sale.  The  oity  obtained  a 
temporary  injunction,  which  upon  a  hear- 
ing was  dissolved,  and  the  bill  dismissed. 
The  bill  did  not  set  up  the  exemption.  The 
land  was  sold  under  the  execution,  and  pur- 
chased by  Andrew  C.  Lewis,  through  whom 
Werlein  claimed  title.  The  city  filed  a  suit 
in  the  same  court  to  recover  the  property 
from  Werlein,  upon  the  ground  that  the 
land  was  exempted  and  the  sale  by  the  mar- 
shal was  void.  The  defendant  pleaded  the 
former  judgment  in  bar  of  the  recovery. 
That  court  sustained  the  plea,  sayii^:  "The 
fact  now  all^d  would  have  furnished  in 
the  chancery  suit  but  another  ground  or  rea- 
Bon  upon  which  to  base  the  claim  of  the  city 
that  Klein  had  no  right  to  sell  the  property 
under  his  writ.  In  other  words,  it  would 
have  Iteen  additional  proof  of  the  cause  of 
action  set  forth  in  that  suit.  The  city 
would  have  had  the  right  to  set  that  fact 
up  in  its  bill  and  to  have  proved  it  on  the 
trial,  and,  if  proved,  it  would  have  been 
foimdation  for  a  judgment  enjoining  the 
sale  of  the  property;  hut  the  fact  would 
have  been  nothing  more  than  evidence  of  the 
right  of  the  city  to  obtain  the  injimetion 
asked  for  in  the  chaneery  suit,  and  we  think 
it  was  the  duty  of  the  dty  to  set  np  in  tiiat 
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suit  and  to  prove  any  and  all  grounda  that 
it  had  to  support  the  allegation  that  Klein 
had  no  right  to  seize  or  sell  the  property." 

Bayers  v.  Auditor  General,  124  Mich.  259, 
82  N.  W.  1045,  ia  also  in  point.  The  plain- 
tiff had  instituted  a  proceeding  to  aet  aside 
the  sale  of  the  land  for  taxes,  which  was 
decided  against  him.  The  case  cited  was 
then  begun  to  set  aside  the  same  sale  for  a 
different  reason,  but  the  court  held  the  for- 
mer judgment  to  constitute  a  bar  to  the 
second  suit,  and  said:  "The  object  of  the 
two  suits  is  the  same,  namely,  Uie  cancela- 
tion of  the  deed.  It  is  the  general  rule  that 
a  party  cannot  split  his  cause  of  action  and 
bring  suits  in  detail.  This  case  is  a  split- 
ting of  reasons,  rather  than  of  a  cause  of 
action.  The  parties  are  the  same ;  the  cause 
of  action,  viz.,  an  invalid  deed,  is  the  same ; 
the  object  sought  for,  viz.,  the  cancelation 
of  the  deed,  is  the  same.  It  cannot  be  de- 
nied that  relator  might  have  included  in 
his  chancery  suit  the  same  reason  that  he 
now  urges  in  this  proceeding.  There  should 
he  an  end  of  litigation,  and  when  a  party 
proceeds  in  chancery  to  procure  the  annul- 
ment of  a  deed  he  must  allege  and  show  his 
reasons.  He  must  set  forth  all  the  reasons 
he  has  against  the  validity  of  the  deed. 
He  cannot  allege  one  reason,  have  that  de- 
terminated against  him,  and  then  bring  suit 
for  another  reason." 

QirardiH  v.  Dean,  49  Tex.  244,  was  a  suit 
to  enjoin  the  collection  of  taxes,  in  irhich  a 
former  judgment  was  pleaded  as  a  bar,  and 
Judge  Hoore  said:  "The  relief  sought  in 
both  eases  is  precisely  the  same.  It  is  of 
no  consequence  if  the  reasons  urged  to  sus- 
tain the  issue  presented  in  this  suit  may 
not  be  predsely  those  relied  upon,  or  in  the 
mind  of  pleader,  when  framing  the  pe- 
tition in  the  llrst  case.  The  applicability 
■oi  the  plea  depends  upon  the  identity  of  the 
eause  of  action  or  matter  of  defense  in  issue, 
and  not  the  Identity  or  similarity  of  the 
points  or  grounds  urged  to  support  or  main- 
tain the  action  or  matter  of  defense." 

This  proceeding  is  an  anomaly  in  our  ju- 
dicial procedure.  It  cannot  be  classed  as  a 
suit  in  equity  to  set  aside  or  review  the 
Judgment  of  a  court  of  law,  because  we  have 
-no  such  proceeding  in  this  state.  The  only 
methods  known  to  our  law  by  which  the  for- 
mer judgment  could  lawfully  be  set  aside 
-were  (I)  a  motion  for  a  new  trial  during 
the  term,  (2)  appeal  or  writ  of  error,  and 
(S)  by  an  original  proceeding  in  the  court 
in  which  the  judgment  was  rendered  for 
-a  nerr  trial  of  the  case,  alleging  the  ground 
of  reoorer>*,  and  that  without  their  fault 
-they  were  prevented  from  presenting  it  to 
the  court  at  the  trial.  Eddleman  y.  Mc- 
(iiaihery.  74  Tex.  280.  11  S.  W.  1100;  Oobb 
Y.  McClaren,  17  Tex.  107,  67  Am.  Dee.  640. 
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Such  an  action  could  not  have  been  main- 
tained upon  the  facts  of  tiiis  case.  Upon 
what  authority  can  plaintiffs  accomplish  in- 
directly what  they  could  not  have  done  by 
direct  proceeding?  Of  the  judgment  in  the 
former  suit  the  majority  say:  "There  ia 
no  contention  that  the  judgment  is  not  con- 
clusive as  to  the  title  and  right  of  posses- 
sion. The  proposition  here  is  that  the  title 
is  held  subject  to  any  right  of  plaintilFs 
which  was  not  and  could  not  have  been  ad- 
judicated within  the  scope  of  the  action  of 
trespass  to  try  title  in  which  it  was  ren- 
dered." The  district  court  had  jurisdiction 
to  adjudicate  in  that  suit  plaintiffs'  right  to 
set  aside  the  sale  if  it  had  been  pleaded,  or 
if  the  plaintiffs  had  relied  upon  their  alle- 
gation of  trespass  to  try  title.  The  effect 
of  the  judgment  upon  an  existing  ground 
for  setting  aside  the  sale  which  was  attacked 
in  the  former  suit  cannot  be  limited  by  the 
failure  of  the  plaintiffs  in  that  suit  to 
plead  that  ground  of  recovery,  Etcing  v. 
Wilson,  03  Tex.  88. 

The  concession  tliat  the  former  judgment 
was  conclusive  upon  the  title  to  the  land 
carries  with  it  the  admission  that  the  title 
was  put  in  issue  by  the  pleadings  in  that 
case,  because  a  judgment  will  not  conclude 
parUes  on  an  issue  not  made  by  the  plead- 
ings. The  title  being  in  issue,  every  fact 
pertinent  to  that  issue  should  have  been 
presented  in  that  case,  and  whether  pleaded 
or  not  is  barred;  otherwise  it  was  in  the 
power  of  the  plaintiffs  to  have  as  many  ac- 
tions against  the  defendant  as  there  were 
grounds  of  attack  upon  the  judgment,  order 
of  sale,  and  sale.  Fatterson  v.  Wold,  33 
Fed.  703;  Faricell  v.  Brown,  30  Fed.  811; 
Rogers  v.  Higgins,  57  III.  247;  felly  v. 
DoiUin,  70  III.  385;  Buegger  v.  Indianapolis 
d  St.  7j.  R.  Co.  103  II  I.4S3;  Springer  v. 
Darlington,  198  111.  124.  04  N.  E.  709; 
Kurtz  V.  Varr,  105  Ind.  683,  S  N.  E.  692; 
WtldmOH  V.  Wildman,  70  Conn.  711,  41 
Acl,  1.  The  facts  of  the  last  case  cited  were 
that  the  plaintiff^  had  before  instituted  suit 
against  defendant  to  cancel  a  deed  to  land 
which  he  alibied  he  had  never  executed  or 
delivered  to  defendant.  Judgment  was  en- 
tered against  plaintiff,  and  he  instituted 
this  suit  to  cancel  the  same  deed,  upon  the 
ground  that  it  was  executed  witboiut  con- 
sideration, and  was  not  intended  to  vest  title 
in  defendant.  The  former  judgment  was 
pleaded  in  bar.  and  the  court  said:  "The 
inspection  of  the  record  also  discloses  that 
the  different  causes  by  which  the  invalidity 
of  the  deeds  ia  shown  were  tioth  known  to 
the  plaintiff  before  he  brought  the  former 
suit,  and  that  by  proper  care  both  might 
have  been  shown  on  the  former  trial.  A 
single  cause  of  action  cannot  be  split  in  two. 
If  the  plaintiff's  complaint  in  the  former 
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action  was  bo  framed  that  he  could  not 
avail  himself  of  all  the  evidence  which  he 
had  to  prove  his  right  to  recover,  and  so 
suffered  defeat,  it  may  be  his  misfortune." 
The  first  action  was  baaed  on  a  ground  that 
did  not  exist  in  fact,  but  the  judgment  was 
held  to  be  conclusive  of  the  ground  not 
pleaded.  AH  of  the  cases  cited  support  that 
doctrine,  and  I  have  found  none' to  the  con- 
trary. 

I  am  unable  to  comprehend  the  proposi* 
tion  that  the  judgment  which  devested  the 
title  out  of  the  plaintiffs,  and  vested  it  in 
Mrs.  Moore,  still  left  in  plaintiffs  a  right 
superior  to  the  title  vested  in  the  defend- 
ant, because  it  seems  to  me  that  the  title 
necessarily  comprehends  all  of  its  parts, 
both  l^al  and  equitable.  In  support  of 
their  proposition  to  this  effect,  the  majority 
cite  Martin  v.  Robinson,  67  Tex.  381,  3  S. 
W.  660.  The  contention  was  the  right  of 
the  heirs  to  have  a  review  in  the  district 
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court  of  a  judgment  of  the  probate  court  or- 
dering the  sale  of  the  land  of  the  estate  of 
their  ancestor,  upon  the  ground  that  the 
probate  court  had  no  jurisdiction  of  the  es* 
tate,  and  that  the  order  and  sale  were  pro- 
cured  by  fraud.  There  had  been  no  pre- 
vious judgment  upon  those  issues,  and  there 
was  no  issue  of  res  judicata  in  that  case. 

The  former  judgment  between  these  par- 
ties has  not  been  set  aside,  and  cannot  be 
annulled,  reversed,  or  reviewed  by  this  coxirt, 
because  it  has  no  jurisdiction  of  that  mat- 
ter; hence  the  first  judgment,  which  vesta 
the  title  to  the  land  in  Mrs.  Moore,  will  re- 
main in  force,  and  the  judgment,  which  the 
majority  sustain,  will  take  from  Mrs.  Moore 
the  land  which  was  adjudged  to  her  by  the 
former  judgmeut,  which,  witii  all  respect 
for  the  opinion  of  the  majority,  I  believe  to 
be  contrary  to  the  rules  of  law  established 
for  the  government  of  oouri^s. 


SUPREME  COUBT. 

M.  Phillips,  deceased,  for  the  benefit  of  H. 
Cleremont  Moses  under  an  alleged  assign- 
ment of  such  fund  from  a  decree  of  the  Or- 
phans' Court  for  Philadelphia  County 
awarding  the  fund  to  another  daimant.  '  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alliert  J*,  Moiae  and  Samnel 
Dreher  Katlaolc,  for  appellant: 

The  first  of  two  successive  assignees 
claiming  under  the  same  assignor  is  entitled 
to  preference,  although  no  notice  of  the 
first  assignment  be  given  to  the  debtor, 
trustee,  or  other  depositary  of^  the  fund, 
or  to  the  second  assignee,  until  after  notiee 
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of  the  Beoond  asaignment  has  been  given  to 
the  depositary;  and  this  whether  the  first 
assignment  is  absolute  or  as  collateral  se- 
curity. 

Donley  v.  Haya,  17  Serg.  &  R.  400;  Bete 
V.  Heebner,  1  Penr.  &  W.  280;  WethrUl'a 
Appeal,  3  Grant,  Cas.  281;  M'Clelland 
Myera,  7  Watts,  160 ;  Coon  v.  Reed,  79  Pa. 
240;  Ingtia  v.  Inglia,  2  Dall.  45,  1  L.  ed. 
282. 

Where  the  legai  title  is  outstanding  in  a 
third  party,  and  there  are  two  equities  in 
the  subject-matter,  the  one  prior  in  time  is 
superior  irrespective  of  notice,  unless  some 
other  element,  such  as  fraud,  intervenes  to 
destroy  the  equality  of  equities. 

Broom,  legal  Maxims,  *  357;  Bispham, 
£q.  S  46>  Pom.  Eq.  Jur.  S  718;  Adams,  £q. 
*162;  AyuII  t.  Rmelea,  1  Yes.  Sr.  348. 

ChoMs  in  action  and  equitable  interests 


being  assignable  only  in  equity^  the  assignee 
takes  subject  to  existing  equities  against  the 

assignor. 

Bispham,  Eq.  $  170;  HiU  v.  OaUlovel,  1 
Vee.  Sr.  123;  Davies  v.  Austen,  1  Ves.  Jr. 
247 ;  Brandon  T.  Brandon,  39  Eng.  L.  &  Eq. 
186;  Phillipa  v.  Pkillipa,  4  DeG.  P.  ft  J. 
208;  Chew  v.  Bamel,  11  Serg.  &  R.  380; 
Reed  V.  Dickey,  2  Watts,  489;  Kramer  t. 
Arthura,  7  Pa.  185. 

The  title  passes  out  of  the  assignor  by  the 
delivery  of  the  deed  of  assignment,  and  the 
assignee  cannot  be  affected  by  subsequent 
acts  of  the  assignor. 

Kottntis  V.  Kirkpairiok,  72  Fa.  370,  13 
Am.  Rep.  687;  Work^a  Appeal,  69  Pa.  444. 

That  an  assignment  is  ocanplete  as  be- 
tween  aasignor  and  assignee  -without  notice 
to  the  debtor  party  is  nowhere  disputed. 

Bispham,  Eq.  S  108. 


IV.  Statea  in  «Meh  both  ntlea  have  been  fol- 

lowed. 
a.  New  For*,  776. 
It.  Petmajflvanla,  776. 
c.  Other  statea,  776. 

V.  Other  oatet,  777. 

VI.  When  the  contract  aeatgnea  provides  at  to 

mwde  of  aeatonment,  777. 

I.  Introductory. 

There  are  two  clearly  defined  and  «itire);  op- 
'  poelns  rales  In  regard  to  the  priority  rl^ts 
of  dilTerent  aeslgDees  of  the  same  fond  In  the 
hands  of  a  third  person, — the  ooe  establlsbed 
Is  England,  and  followed  In  our  Federal  courts 
and  In  a  few  of  the  states  of  thls  comitr;,  and 
the  other  harlny  Its  wlgln  here,  and  received  as 
the  rale  in  atme  Jurisdictions. 

IX,  PrU/riit/  of  notice  to  tmatee  gtoea  prtorttv 
of  right. 

a.  In  generat 

The  rule  established  In  England,  and  received 
by  oar  Federal  courts  and  In  a  nnmber  of  states 
In  this  conntry,  la  that  the  assignee,  whether 
prior  or  subseqaent,  who  first  gives  notice  to 
the  trustee  of  the  fund  of  bis  assignment,  there- 
to gains  priority. 

A  number  of  different  principles  enter  Into 
and  form  the  baids  of  this  rale,  whidi  was  first 
clearly  enunciated  In  Dearie  t.  Hall,  8  BnsB. 
Cb.  1,  infra. 

It  is  probable,  however,  that  the  principle  em- 
bodied In  Ryall  v.  Bolle  (1749)  1  Atk.  166,  and 
the  Intimation  therein  made,  was  one  of  the 
strongest  causes  of  Its  creation.  In  that  case. 
In  holding  tiiat  a  person  who  advances  nu»ey 
upon  a  conditional  sale  of  goods,  and  allows  the 
goods  to  remain  in  the  poBsesslon  of  the  vendor, 
iB  within  the  terms  of  21  Jac  I.,  chap.  19,  which 
provides  that  if  at  the  time  a  person  becomes 
bankrupt,  he  has  in  his  poesesslon  as  reputed 
owner,  with  the  permission  and  ccosent  of  the 
true  owner,  any  goods  and  chattels,  such  goods 
and  chattels  shall  be  within  the  power  and  die- 
position  of  the  bankrupt's  assignees  the  same 
as  any  other  part  of  his  estate, — the  court  pro- 
ceeded to  give,  as  Its  opinion,  that  the  term 
"goods  and  chattels,"  In  the  statute,  Inclnded 
things  In  action ;  and  then,  In  response  to  the 
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objection  that  things  In  action  are  not  assign- 
able except  in  equity,  and  do  not  admit  of  de- 
livery, as  would  be  required  to  take  them  out  of 
the  power  and  disposition  of  a  hankrapt's  as- 
signees as  provided  by  the  terms  of  the  statute, 
the  court  says  :  "If  a  bond  Is  assigned,  the  bmid 
must  be  delivered,  and  notice  most  be  given  to 
the  debtor ;  bat.  in  asslgnmento  oi  book  .debts, 
notice  alone  Is  suffldent,  because  there  can  be 
no  delivery ;  and  such  acts  are  equal  to  a  de- 
livery of  goods  which  are  capable  of  delivery.'* 
The  point,  so  far  as  discovered,  did  not  arise 
again  until  1809,  In  Wright  v.  Dorchester,  a 
case  referred  to  In  Dearie  v.  Hall,  S  Boss.  Ch. 
1.  tnfrtt,  and  Foster  v.  CotAerell,  &  Bligh,  N.  S. 
382,  Infra,  as  unreported,  and  reported  with 
those  cases.  In  that  case  one  having  a  life  In- 
terest In  stock  In  the  hands  of  trustees  assigned 
It  as  security  for  annuities,  and  later  again  as- 
signed it  to  anothN*,  who,  previous  to  taking  the 
assignment,  Inquired  ot  the  trustees,  and  was 
Informed  that  there  was  no  prior  encumbrance. 
Tbt  subsequent  assignee  received  the  dividends 
for  a  number  of  years,  when  the  prior  assignee 
obtained  an  Injunction  restraining  the  trustee 
from  paying  the  dividends,  but  the  court,  upon 
iearaing  the  facts  above  stated,  dlss<rived  the 
injnnetlon. 

When  the  question  next  arose,  about  1813,  In 
the  case  of  Cooper  v.  Fynmore,  nnreported  until 
referred  to  and  set  out  In  Dearie  v.  Hall,  S 
Russ,  Ch.  60,  infra.  It  was  held  that  mere  neg- 
lect of  notice  was  not  sufficient  to  postpone  a 
prior  encumbrance  upon  stock  In  a  trastee's 
hands ;  that  in  wder  to  deprive  bim  of  bis 
priority  it  was  necessary  that  there  should  be 
such  laches  as  In  a  court  of  equity  amounted 
to  fraud.  This  declslcMi  was  rendered  by 
Plumer,  ac.  B.,  the  same  Judge  who  ten  yean 
later  wrote  the  opInhMi  to  the  contrary  in  Dearie 
V.  Hall,  3  Russ.  Ch.  1,  but  It  did  not  come  to 
the  notice  of  counsel  upon  either  side  In  Dearie 
V.  Hall  until  aft«-  Judgment  was  rendered.  In 
that  case,  according  to  a  note  by  the  reporter  at 
3  Russ.  Ch.  1. 

The  qnestka  next  squarely  arose  In  1828  in 
Dearie  v.  Hall,  8  Ross.  Ch.  1,  which  established 
the  rule,  and  has  always  since  been  the  leading 
case  upon  the  subject  In  England  and  In  this 
country  In  those  jurisdictions  where  the  rule 
has  been  adopted.  It  was  there  held,  Plumer,  U. 
B.,  that  when  an  assignee,  after  Inqnlrlng  of 
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This  is  equally  true  as  between  an  ae- 
signee  and  a  creditor  of  the  assignor. 

United  Btatea  v.  Vaughan,  3  Binn.  304, 
6  Am.  Dec.  375;  Soley's  Estate,  16  W.  N.  C. 
351;  Jarecki  Mfg.  Co.  v.  Hart  Bros.  5  Pa. 
Super.  Ct.  422 ;  8tevena  v.  Stevens,  1  Ashm. 
(Pa.)  190;  Patten  v.  Wilson,  34  Pa.  299; 
Wily  V.  Pearson,  2  Woodw.  Dec.  424 ;  Hemp- 
hill V.  Ycrkes,  132  Pa.  545,  19  Am.  St. 
Rep.  607,  19  Atl.  342;  Homer's  Estate,  7 
Pa.  Dist.  R.  63;  Roig  v.  Tim,  103  Pa.  116; 
Girard  F.  c6  M.  Ins.  Co.  v.  Field,  45  Pa. 
129;  Feaalvr  v.  EUis,  40  Pa.  248;  Kelley  v. 
Tibbals,  53  Ftt.  408;  Rushton  t.  fiowe,  64 
Pa.  63. 

The  Pennsylvania  decisions  recognize  only 
one  purpose  of  notice  to  the  debtor  partf  of 
an  assignment,  namely,  the  protection  of 
the  debtor  himself. 

the  trustee  coDcerning  prior  encambrances  upon 
tbo  trust  food,  and  beloj^  Informed  that  there 
were  none,  takes  an  asKlgnmeat  thereof,  and 
gives  uotlce  to  the  trustee,  he  thereby  gales 
priority  over  a  former  assignee  of  the  same  trast 
fund  who  had  omitted  to  give  notice  to  the 
trustee  of  bis  eneambranoe.  This  decision  Is 
baaed  upon  the  principle  that,  sinee  personal 
property  passes  by  delivery  of  possession,  one 
who  does  not  do  all  towards  obtaining  pos- 
sesaloa,  and  taking  tbe  property  out  of  the  as- 
signor of  which  the  subject  admits,  does  Dot 
perfect  his  title  thereto,  as  against  third  per- 
sms ;  and  farther,  that  by  permitting  the  prop- 
erty to  remain  Id  the  ostensible  ownership  of 
the  former  owner,  by  a  failure  to  give  notice  to 
the  debtor,  the  former  owner  has  the  power 
to  obtain  money  from  Imioceot  parties  on  the 
hypothesis  of  his  still  being  the  owner,  and, 
since  the  innocent  party  might  not  have  been 
Involved  In  the  transaction  had  It  not  been  for 
the  negligent  failure  of  the  first  encumbrancer 
to  do  all  In  bis  power  to  obtain  the  possession 
so  far  as  the  thing  assigned  admitted  of  pos- 
session, the  loM,  which  must  fall  upon  either 
one  or  the  other,  oo^t  to  fall  upon  the  one 
by  reason  of  whose  defiialt  the  fraud  has  been 
committed,  it  appears  from  the  oplnloo  In  this 
caae  that  the  doctrine  of  Ryall  v.  Rolle,  1  Atk. 
163,  suprn,  was  very  largely  the  basis  of  the 
decision. 

The  case  of  Loverldge  v.  Cooper,  3  Russ.  Ch. 
30,  although  somewhat  different  In  circum- 
stances, was  declared  to  be  the  same  In  princi- 
ple with  Dearie  v.  Hall.  No  separate  opinion 
upon  the  law  was  given. 

Then,  again.  In  1886,  It  was  held  la  Foster  v. 
Cockerell.  8  Clark  It  F.  456.  9  Bll^,  N.  8.  8S2, 
In  express  adherence  and  approval  of  the  doc- 
trine of  Dearie  v.  Hall,  3  Russ.  Cb.  1,  and 
Loverldge  v.  Cooper,  S  Ruse.  Ch.  30,  and  In 
affirmance  of  Foster  v.  Blackstone,  1  Myl.  A  K. 
298.  that  a  second  equitable  encumbrancer  of 
Interests  held  by  trustees,  who  gave  notice  to 
the  trnatees  of  hia  mcumbrance,  thereby  gained 
a  priority  over  a  former  encambrancn'  of  the 
same  Interests,  who  had  omitted  giving  notice. 

Thus,  the  rule  of  Dearie  v.  Hall.  3  Russ.  Ch. 
1,  became  firmly  established,  sod  has  ever  since 
been  followed  without  queatlOD  In  Elogland,  al- 
though Lord  Macnaghten  says  in  Ward  v.  Dun- 
combe  [1893]  A.  C.  398:  "I  am  Inclined  to 
think  that  the  rule  In  Dearie  v.  Hall  has  on  the 
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Bury  V.  Hartman,  4  Sei^.  &  R.  175 ;  Gout- 
lagher  v.  Caldroell,  22  Pa.  300,  60  Am.  Dec 
85;  Foster  v.  Carson,  16S  Pa.  477,  39  Am. 
St.  Sep.  096,  28  AU.  S56;  PoUoek,  Coatr.  p. 
209. 

The  rule  that  notice  of  an  equitable  as- 
signment is  unnecessary  to  protect  the 
rights  of  the  assignee  against  subsequent 
assignments  by  the  assignor  is  supported 
by  so  great  a  majority  of  the  American  de- 
cisions that  it  must  be  regarded  as  the 
American  doctrine. 

Jones,  Pledges,  ed.  1901,  55  136,  137; 
Ryall  T.  Rowles,  1  Ves.  Sr.  348 ;  Adams,  Eq. 
*16I,  American  note;  7  Harvard  Law  Rev. 
p.  305;  9  Harvard  Law  Rev.  281;  Mvir  v. 
Schenok,  3  Hill,  228,  38  Am.  Dec  633 ;  Bush 
V.  Latkrop,  22  N.  Y.  635;  Williams  v.  In- 
gersoll,  80  N.  ¥.  506 ;  FairUinks  v.  Sargent, 

whole  produced  at  least  as  must  hijustlce  as  It 
has  prevented.'* 

■The  principles  of  Dearie  v.  Hall,  3  Bass.  Cb. 
1,  are  reiterated  In  subsequent  decisions. 

So,  the  true  principle  on  which  questions  of 
priority  depend  la,  that  it  la  Incumbent  on  all 
persons  dealing  with  eboass  In  action  to  do  all 
thai  Is  In  their  power  to  perfect  their  title,  and 
they  do  not  do  so  unless  they  give  notice  to  the 
persons  In  whose  hands  such  property  la  Ke 
Brown,  L.  R.  6  Elq.  88. 

And  BO,  In  the  absence  of  notice,  the  party 
claiming  the  prior  encumbrance  has  not  per- 
fected bis  title.  In  a  case  where  there  cannot 
be  an  actual  transfer  of  the  subject,  he  most  do 
all  that  Is  In  his  power;  and  if  he  fails  to  do 
this,  and  another  person  takes  an  encumbrance, 
and  gives  notice,  the  second  person  has  acquired 
R  perfect  assignment,  while  the  first  equitable 
assignment  Is  Imperfect.  Henx  v.  Bell,  1  Hare, 
73,  6  Jnr.  123,  11  L.  J.  Ch.  N.  8.  77,  arffuendo. 

The  following  cases  uphold  the  rule : 

An  encumbrancer  of  a  trust  fund,  who  first 
gives  notice  to  any  of  Its  trustees,  obtains  pri- 
ority over  any  prior  encumbrancer  who  baa 
given  no  notice  to  any  of  them,  as  htid  Ind- 
dentallT  lu  Low  v.  Bouverle  [1891]  8  Oi.  82. 

So,  the  encumbrancer  of  a  fund  to  be  realised 
from  the  sale  of  real  property,  who  first  gives 
notice  to  the  person  through  whom  the  owner 
derives  the  fund,  thereby  arrests  It,  and  bis 
encumbrance  prevails  over  the  others.  Lee  v. 
Howlett,  2  Kay  A  J.  631. 

And  so.  If  a  bona  tide  encumbrancer  upon  a 
fund,  the  legal  Interest  In  which  Is  In  a  trus- 
tee, gives  notice  of  bis  encumbrance  to  the  trus- 
tee, and  neither  the  encumbrancer  giving  the 
notice,  nor  the  trustees  at  the  time  of  each  no- 
tice being  given,  have  notice  of  any  prior  en- 
cumbrance affecting  the  fund,  the  encumbrancer 
giving  such  notice,  so  long  as  the  clrcumatances 
of  the  case  remain  unaltered,  will  be  entitled 
to  priority  over  a  prior  encumbrancer  upon  the 
fund,  who  has  omitted  or  neglected  to  give 
notice  of  his  eneumtffance.  Mens  v.  Bell,  1 
Hare.  73,  6  Jur.  128,  11  L.  J.  Ch.  N.  a  77. 
argvendo. 

When  the  bolder  of  shares  of  stock  In  an 
assurance  company  transferred  It  to  an  ma- 
siguee,  who,  wishing  to  hold  the  stock  without 
Increasing  bis  insurance,  gave  no  uotlce  of  the 
transfer  to  Uie  eompany ;  and  the  original  holder 
of  the  stock  subsequently  aaslgned^it  to  snolher 
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104  N.  Y.  108.  68  Am.  Rep.  400,  9  K.  £. 
S70;  BIanchar4  v.  Evan»,  23  Jones  ft  S. 
£43;  York  y.  Conde,  61  Hun,  26.  16  N.  T. 
8upp.  380;  Fortunato  v.  Patten,  147  N.  Y. 
277.  41  N.  E.  672;  Vtles  v.  JfatAiua.  1S2  N. 
Y.  646.  57  N.  £.  184;  Putnam  t.  Story,  132 
MasB.  206;  Thayer  v.  Damela^  113  Mass. 
129;  Wakefield  v.  Jfartm,  3  Maas.  568; 
i>iiP  T.  Cobb,  4  llasB.  508;  Martin  v.  i^>t- 
<er,  11  Gray,  37,  71  Am.  Dee.  689;  King- 
man V.  Perkins,  106  Mass.  Ill;  fimboll  v. 
L^and,  110  Mass.  326;  JTenMdy  T.  Parke, 
17  N.  J.  £q.  415;  Board  of  Education  v. 
Buparquet,  50  N.  J.  Eq.  234,  24  Atl.  022; 
K€mena  v.  Huelbig,  23  N.  J.  Eq.  78 ;  Hawk 
T.  Ament,  28  ID.  App.  300 ;  WMte  t.  Wiley, 
14  Ind.  496;  Robeson  v.  Roberts,  20  lad. 
166,  83  Am.  Dee.  308;  Sims  v.  Wilson,  47 
Ind.  226;  Tingle  v.  Fisher,  20  W.  Va.  407; 


Assfgnee,  who  Immediately  gave  notice  thereof 
to  the  companr ;  the  claim  of  the  anbBequent 
Aitilgnee  has  priority  over  that  of  the  former. 
Martin  t.  Sedgwick.  8  Bear.  88S. 

It  !■  eqaallr  necessary.  In  order  to  obtain 
priority  for  an  assignment  of  a  llfe-lnsarance 
policy  In  the  Equitable  Assurance  Company,  that 
notice  be  given  to  the  company,  as  In  any  other 
case.  X»  parte  Arkwrl^t,  S  Hont.  D.  ft  De  G. 
120. 

It  Hems  that  notice  to  the  trustees  of  a  fund 
of  the  assignment  thereof  Is  necessary  In  order 
to  prevent  a  subsequent  encumbrancer,  who 
^ves  notice,  from  obtaining  priority.  Hobson 
T.  Bell.  2  Bear.  17,  8  L.  J.  Ch.  N.  S.  241,  3 
Jur.  196. 

8o.  unless  the  person  taking  an  assignment 

of  an  Interest  In  trust  funds  gives  notice  to  the 
trustees,  his  assignment  will  not  take  prlprlty 
over  subsequent  assignments  with  notice  to  the 
trustees ;  as  between  himself  and  subseqaent  as- 
signees, be  will  take  priority,  not  according  to 
the  date  of  his  aaslgnment,  but  according  to  the 
date  at  his  notice.  Browne  v.  Savage,  4  Drew. 
4S5,  arguendo. 

Thus,  on  encumbrancer  of  a  reversionary  In- 
terest In  stock  at  a  time  when  there  Is  no  legal 
Tepresentatlve  or  trustee  of  the  sbx^  upon 
whom  to  serve  notice  of  the  encumbrance,  who 
tberefore  does  not  attempt  to  perfect  his  se- 
curity, must  give  way  l>efore  a  subseqaent  en- 
cumbrancer without  notice  of  the  prior  claim, 
who  served  a  writ  of  distringas  upon  the  Bank 
of  England,  wherein  the  stock  was  deposited. 
Btty      Bridges,  2  Yonnge  &  C.  Ch.  Cas.  485. 

Although  a  second  assignee,  who  gives  notice 
of  his  assignment  to  the  trustee,  prior  to  the 
first  assignee,  receives  bis  assignment  from  the 
legal  representative  of  the  cestui  que  trutt,  in- 
stead of  from  the  cestui  gue  tru»t  himself,  that 
does  not  alter  the  principle,  as  declared  In 
Dearie  v.  Hall,  8  Russ.  Ch.  1,  that  the  right  to 
priority  Is  In  the  assignee  who  first  gives  no- 
tice of  hid  assignment  to  the  trustee  of  the 
fund.   Be  Freshfield,  L.  R.  11  Ch.  Dlv.  108. 

So,  the  assignment  by  the  husband  as  per- 
wmal  representative  of  a  deceased  wife  of  her 
interest  in  certain  funds  in  court,  and  the  ob- 
taining of  a  atop  order  upon  the  fund  by  the 
assignee,  give  It  priority  over  a  ketubab  or  mar- 
riage settlement  of  which  the  trustees  of  the 
fund  or  the  prior  assignee  bad  no  notice,  where- 
by the  children  of  tbe  deceased  wife  were  given 
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Keter  t.  Heag,  28  Or.  690.  32  Pac.  766; 
MaoDonald  t.  Kneeland,  5  Minn.  862,  Oil. 
288;  PaHerson  t.  Rabb,  38  S.  C.  138.  18  L. 
R.  A.  831,  17  S.  E.  463;  Jordan  v.  Btaok, 
6  N.  C.  (2  Murph.)  30;  McCrwn  t.  Vorby, 

11  Kan.  464:  Krapp  v.  Bldridge,  38  Kan. 
106.  5  Pac.  372;  Talbot  v.  Cook.  7  T.  B. 
Mon.  438;  White  y.  Prentiaa,  3  T.  B.  Mon. 
449;  QUI  V.  Clagett,  4  Md.  Ch.  153;  8eHg- 
man  r.  Ten  Eyek,.4»  Mich.  104.  13  N. 
W.  877;  Howell  v.  Medler,  41  Mich.  641. 
2  K.  W.  Oil;  Porter  t.  Duniap,  17  Ohio 
St.  691;  Copeland  t.  Manton,  22  Ohio  Bt. 
398;  Jiohle  t.  Smith,  6  R.  L  446;  Vortham 
V.  Cartright,  10  R.  I.  19 ;  Bran4«r  v.  Young, 

12  Tffic.  332. 

Where  the  thing  assigned  is  an  interest 
in  futuro,  equity  gives  effect  to  tbe  assign- 
ment by  treating  it  as  an  agreement  to  as- 

an  Interest  in  all  of  her  property.  Monteflore 
V.  Onedalla  [1903)  2  Ch.  33,  Expressly  Follow- 
ing Re  Freshdeld,  L.  R.  11  Ch.  Dtv.  198,  and  the 
principles  of  Dearie  v.  Hall,  8  Bnas.  Ch.  1. 

When  the  party  In  the  poslticm  of  assignor  Is 
a  lawyer  and  occupying  the  relation  of  a  trustee 
to  his  client,  whose  interest  In  certain  funds  Is 
In  the  nature  of  that  of  an  assignee,  and  who  is 
In  Ignorance  of  tbe  true  situation,  prior  notice 
by  a  subsequent  assignee  or  encumbrancer  of  the 
fund  win  not  give  prhwlty  over  the  claim  of  the 
client,  and  the  principle  ot  Dearie  v.  Hall,  8 
Ituss.  Ch.  1,  does  not  apply.  Re  Richards,  I*  R. 
45  Ch.  Dlv.  S80.  But  this  decision  seems  to  be. 
In  effect,  opposed  by  a  later  authority,  unless  It 
can  be  supported  by  the  confldentlal  relation  be- 
tween the  parties. 

Thus,  a  mortgagee  of  a  beneficiary's  Interest 
In  life-insurance  policies,  who  did  not  know  of 
the  mortgage.  It  being  made  by  the  beoeOeiary 
for  money  misappropriated  by  blm,  and  there- 
fore gave  no  notice  to  the  Insurance  company  to 
complete  his  title,  loses  priority  over  a  subee- 
quent  encumbrancer  of  the  same  Interests  with- 
out notice  of  the  first  encumbrancer,  who  did 
frfve  notice.  Re  Lake  [1903]  1  K.  B.  ISl,  ex- 
pressly decided  upon  the  principles  of  Dearie 
Ilall.  3  Rubs.  Ch.  1. 

An  assignee  who  first  gives  notice  to  agents 
of  a  regiment  of  an  assignment  to  blm  of  the 
money  to  arise  from  the  sale  of  a  commission, 
after  the  money  becomes  due  from  a  reserve 
fund  In  accordance  with  certain  regulations, 
gains  precedence  over  a  second  assignee  who  was 
the  first  to  give  notice  after  specified  require- 
menta  had  been  complied  with,  whereupon  the 
money  became  actually  payable.  Addison  v. 
Cox,  L.  R.  8  Ch.  76. 

A  case  in  which  the  rule  Is  construed  with  tbe 
greatest  possible  loileney  towards  tbe  prior  en- 
cumbrancer, and  which,  however  Just  It  may  be, 
does  not  seem  perfectly  consistent  with  the 
theory  that  he  who  first  perfects  his  title  so 
far  as  the  subject  admits  thereof  la  entitled  to 
priority.  Is  Feltham  v.  Clark,  1  De  O.  &  8.  307, 
where  It  was  held  that  an  encumbrancer  of  a 
ship  on  a  distant  voyage  and  Its  cargo,  who, 
upon  learning  of  the  trana-shlpment  of  tbe  cargo 
at  a  distant  port,  Immediately  gives  notice  to 
the  consignee  of  his  claim,  has  done  alt  that  he 
could  do,  and  does  not  lose  his  priority,  even 
though  an  encambrancer  of  the  cargo  at  the 
point  of  trans-shipment  gave  notloe^f  bis  claim 
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sign,  to  be  Bpedflcally  enforced  when  i^e 
thing  comes  into  existence.  In  the  mean- 
time the  assignor  is  a  trustee  for  the  aa- 
signee. 

1  Beach,  Modern  Law  of  Eq.  Jur.  i  328 ; 
Netimith  T.  Drum,  8  Watts  &  S.  9,  42  Am. 
Dec.  280;  Noble  v.  Thompson  Oil  Co.  79 
Pa.  354,  21  Am.  Rep.  66;  Eaat  Lewiaburg 
Lumber  <£  Mfg.  Co.  v.  Marsh,  91  Pa.  96; 
Ruple  T.  Bindley,  91  Pa.  296;  Steteart  v. 
2ieel]f,  139  Pa.  309,  20  Atl.  1002;  Simon's 
Satate,  9  Pa.  Dist.  59. 

Messrs.  Henrj  Iia  Barre  JTayne  and 
Blddle  ft  Ward,  for  appellee: 

The  aueceBsive  assignees  of  an  obligation 
rank,  as  to  their  title,  not  according  to  the 
dates  at  which  tiie  creditor  assigned  his 
rights  to  them  respectively,  but  according 
to  the  dates  at  whidi  tiiejr  gave  notice  to  the 
party  to  be  charged. 

to  the  coDslsnee,  which  reached  him  hefore  the 
notice  of  the  prior  euenmbrancer.  mils  case 
seems  to  be  decided  on  the  theory  that  he  who 
does  all  In  his  power  to  perfect  bis  title  la  en- 
titled to  priority,  rather  than,  that  be  who  does 
all  to  perfect  his  title  of  which  the  snbject  aft. 
mlts  Is  so  entitled. 

By  the  law  of  Scotlsnd,  as  by  the  law  of 
England,  the  question  tarns  npon  the  priority 
of  notice;  thas,  if  notice  to  tbe  depositary  la 
delayed,  the  asaignor  may  make  another  aaslgm- 
ment,  which,  If  regularly  Intimated  to  the  de- 
positary, win  prevail  against  the  prior  asslgn- 
mott  where  that  solemnity  has  been  neglected. 
Bedfeam  t.  Ferrler  (1813)  1  Dow,  P.  C.  60, 
ebtter. 

So,  Ersklne,  Principles  of  the  Law  of  Scot- 
land, B.  III.,  T.  v.,  Bays  that  an  intimation  to- 
tbe  debtor  of  the  BBalgnment  has  come  to  be  re- 
garded as  necessary  for  completing  the  convey- 
ance ;  so  that,  on  a  competition  between  two  as- 
signments, the  last,  if  first  hitlmated,  la  pre- 
ferred. 

The  Federal  courts  In  the  United  States  hare 
adopted  tbe  reasoning  and  principles  of  the 
English  rule.  Uore  Importance,  however,  seems 
to  be  given  to  the  principle  that,  where  one  of 
two  Innocent  persons  most  suffer,  the  loss  should 
fall  npon  the  one  on  account  of  whose  default  or 
negligence  It  became  possible  for  It  to  occur. 

Thus,  the  conduct  of  a  prior  assignee  In  neg- 
ligently giving  no  notice  of  his  claim  to  the  de- 
positary of  the  fond  operates  as  a  latent  and 
lurking  transaction,  which,  were  priority  al- 
lowed him  over  sutnequent  bona  flde  asalgneea, 
would  clrcnmrent  tbelr  rights.  Jndson  t.  Cm-- 
eoran,  17  How.  612,  16  L.  ed.  331. 

Upon  another  principle,  too,  a.  prior  assignee 
of  a  claim  against  ICexlco,  who  kept  sll^t  in  re- 
gard to  his  claim  for  six  years,  and  until  a  sub- 
sequent  assignee,  who  immediately  gave  notice 
of  bis  assignment  to  the  I>epartment  of  State, 
had  prosecuted  the  claim  and  obtained  an  award 
In  his  favor,  cannot  recover  his  claim  out  of  the  . 
amount  of  the  award,  for,  the  equities  being 
equal  In  the  first  place,  tbe  subsequent  assignee. 
In  additlMi  to  bis  equitable  title  to  tbe  fund, 
by  the  making  of  the  award  In  his  favor,  there- 
by acquired  tbe  legal  title  also,  and.  "the  equi- 
ties being  equal,  the  law  mast  prevail."  Ibid. 

It  a  subsequent  bona  flde  assignee  of  an  in- 
soranee  poll^  first  gives  notice  to  the  company 
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Anson,  Contr.  1st  Am.  ed.  p.  293;  Pollodc, 
Contr.  2d  Am.  ed.  from  4th  Eng.  ed.  p.  209 ; 
Bispham,  Eq.  S  168;  Story,  Eq.  Jur.  S 
1047;  Dan.  Neg.  Inst.  747;  Spenoe,  Eq. 
Jur.  868;  Beach,  Modern  Law  of  Eq.  Jur. 
344;  Adams,  Eq.  161;  Pom.  Eq.  Jur.  8 
69fi ;  Ryall  v.  Kowlea,  1  Vea.  Sr.  348. 

By  the  common  law  it'  was  indispensable 
for  the  purchaser  of  an  article  to  take  im- 
mediate poesession  of  it  in  order  to  perfect 
bis  title.  When  we  pass  from  the  sale  of 
tangible  articles  to  the  sale  of  choses  in  ac- 
tion, which  are  recognized  only  in  equity^ 
we  sliould  naturally  expect  to  find,  not  few- 
er, but  more  rigorous,  requirements  imposed 
upon  the  first  purchaser  to  protect  Babae- 
quent  purchasers  from  fraud. 

Ijoveridgo  v.  Cooper,  3  Russ.  Ch.  31 ; 
Dearie  v.  Eall,  3  Ruas.  Ch.  1;  Foster  T. 
Coefeerell,  S  Clark  &  F.  466;  Judson  v.  Vor- 

of  his  aasipunent,  the  prior  ssslgnee  will  be  es- 
topped to  claim  the  proceeds  of  the  policy,  be- 
cause, where  one  of  two  Innocent  parties,  hold 
Ing  titles  of  equal  apparent  validity,  must  suffer 
through  the  fault  of  a  third,  that  one  mnst 
bear  the  loss  who  haa  put  it  In  the  power  of  the 
third  to  commit  the  fraud.  Farmers'  ft  U.  Bank 
T.  FUrwell.  7  C.  C.  A.  891,  19  U.  8.  App.  256, 
58  Fed.  688,  €M-|7«endo. 

Bona  flde  asalgnees  of  a  trust  fnnd,  who  Im- 
mediately  gave  notice  to  the  trustee  of  tbelr 
claims  upon  the  fund,  thereby  gained  priority 
over  a  prior  assignee  who  made  no  attempt  to 
give  notice  of  his  claim  to  the  trustee  until  some 
years  after  the  notice  ot  the  subsequent  as- 
signees. Spain  T.  Hamilton,  1  Wall.  604,  17  L. 
ed.  619. 

So,  a  subsequent  bona  flde  assignee  of  money 
to  become  due  upon  a  village  contract,  who  gave 
notice  of  bis  asslgnmoit  to  tbe  vlUaas  tmstees, 
thereby  gained  priori^  for  his  claim  over  a 

prior  assignee  who  gave  no  notice  ot  Its  sssign- 
ment.  Methven  v.  Staten  Island  Light,  Heat,  & 
P.  Co.  13  C.  C.  A.  862,  35  U.  S.  App.  67,  66 
Fed.  118. 

"Where  there  are  two  or  more  assignments 
from  one  person  to  several  upon  the  same  fond 
or  debt,  the  assign ec  who  first  gives  notice  trf 
his  claim  to  the  debtor  or  bolder  of  the  fund, 
the  equities  between  the  several  assignees  being 
otherwise  equal,  acquires  the  prior  right  to  a 
satwaetlon  of  his  demand,  although,  as  a  mat- 
ter of  fsct,  his  assignment  is  subeeqaent  In 
point  ot  time  to  that  of  other  assignees.  In 
other  words.  It  Is  priority  of  notice  to  the  debtor 
or  bolder  of  the  fund,  and  not  priority  In  point 
of  time  of  the  assignments,  which  gives  prefer- 
ence, and  determines  the  priority  between  snc- 
ceseive  assignees  to  the  same  debt  or  ftmd." 
The  Blmbank,  72  Fed.  610,  argvenOo. 

A  number  of  the  state  courts  are  adherents 
of  the  Elngllsb  rule. 

It  la  well  settled  In  Ctmnecticut  that,  In  order 
to  perfect  an  assignment  of  a  choee  In  action^ 
as  against  bona  flde  purchasers  without  notice, 
notice  of  the  assignment  must  be  glvoi  to  the 
debtor  within  a  reasonable  time.  Vanbusklrt 
V.  Hartford  F.  Ins.  Co.  14  Conn.  141,  86  Am. 
Dec.  478;  Bishop  v.  Holcomh^  10  Conn.  444, 
orffuendo. 

Bo,  If  a  chose  In  action  whieh  hu  been  as- 
signed Is,  before  notice  of  tii^  assignment 
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ooran,  17  How.  612,  15  L.  ed.  231;  Be  Hoe- 
hling,  13  C.  C.  A.  362,  36  U.  S.  App.  67. 
66  Fed.  llS;  Watta  t.  Porter,  3  El.  &  BI. 
754;  Pif^ioring  v.  llfruoombe  Jt.  Co.  U  R.  3 
C.  P.  249. 

Many  Peimsylvania  deciaions  are  abso- 
lutely irreconcilable  with  a  doctrine  con- 
trary to  the  English  nile. 

i'iaher  v.  Know,  13  Pa.  622,  63  Am.  Dec. 
£03;  Campbell's  Appeal,  29  Pa.  401,  72  Am. 
Dec.  641}  Fruley'a  Appeal,  76  Pa.  42; 
Pratr*  Appeal,  77  Pa.  378;  Welah  v.  Bekey, 
1  Fenr.  k  W.  57;  WethrilVa  Appeal,  3 
Orant,  Cas.  285;  Metegar  t.  Metggar,  1 
Bawle,  227;  Blair  v.  Mathiott,  46  Pa.  263; 
Ramsey's  Appeal,  2  Watta,  228,  27  Am.  Dec 
301 ;  M'C'lelland  y.  Myers,  7  Watts,  160. 

If  latent  equities  were  suffered  to  prevail 
against  assignments,  the  effect  would  be 
that  nothiiig  could  ever  be  assigned. 

Redfeam  v.  Ferrier,  1  Dow,  P.  C.  73. 
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BrowSf  J.,  delivered  the  opinion  of  the 
court: 

On  July  2,  1896,  H.  Cleremont  Moses,  a 
neph<!w  of  Henry  H.  Phillips,  assigned  to 
his  wife,  Andrena  Moses,  $16,000  of  his  in- 
terest in  his  uncle's  estate.  On  February 
28,  1899,  he  and  his  brother,  Altamont,  ex- 
ecuted a  joint  assignment  of  their  interests 
in  the  estate  to  the  United  Security  Life  In- 
surance &  Trust  Company  of  Pennsylvania 
for  160,000;  Notice  of  tiiis  second  assign- 
ment was  at  ouoe  given  to  the  accountants 
by  the  auBignee^  and  to  it  the  court  below 
awarded  the  share  of  H.  Cleremont  Moses 
in  decedent's  estate,  on  the  ground  that, 
though  the  assignment  to  Mrs.  Andrena 
Moses  was  first  in  time,  as  she  had  not  given 
the  accountants  any  notice  of  it  until  J\ily 
23,  1001,  it  was  postponed  to  that  held  by 
the  appellee. 

Whether,  as  between  snooessive  assignees 
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given  to  the  debtor,  reassigned  to  a  second  bona 
flde  porehaser,  and  notice  of  the  latter  transfer 
U  immedlatelr  given,  the  eecmid  assignee  will  be 
preferred.  Jadab  v.  Judd,  5  Day,  634,  artnt- 
enda. 

And  BO,  In  (H-der  to  make  an  assignment  ef- 
fectual, and  prevent  any  Intervening  equities.  It 
Is  necessary  tor  the  assignee  to  give  the  debtors 
notice  within  a  reasonable  time.  Adams  v. 
Leavens,  20  Conn.  73. 

It  seems  that  In  Colorado  notice  to  tbe  debtor 
of  an  assleoee's  claim  Is  necesBary  In  order  to 
preserve  bis  title,  where  there  is  a  controversy 
between  different  aasigneea.  Jackson  v.  Hanim, 
14  Colo.  68.  23  Fac.  88. 

It  is  necessary  tbat  an  assignee  sbould,  with- 
out tianeressary  delay,  give  notice  of  the  assign- 
ment to  tbe  bolder  of  tbe  fund.  In  order  to  per- 
fect tbe  assignment;  otberwlse  a  priority  of 
ri|^t  may  be  obtained  by  a  sabseqnent  assignee. 
Natlooal  Bank  v.  United  Seenrity  L.  Ins.  *  T. 
Ca  17  App.  D.  C.  112. 

A  bank  wblcb  filed  its  power  of  attorney  to 
collect  and  receive  a  retained  fnnd,  with  tbe 
depositary  tb«eot,  will  have  priority  over  a 
subsequent  bona  fide  assignee  of  tbe  same  fand 
who  gave  notice  to  tbe  depositary  several 
montba  after  tbe  receipt  by  htm  of  tbe  power  of 
attorney.  Ibid. 

So,  Id  Iowa,  if,  after  assignment,  another  per- 
son obtains  a  second  assignment,  and  first  gives 
notice  of  bis  equity,  be  wlU  be  preferred  to  tbe 
flirst  assignee.  MertAaats'  ie  H.  Bank  v.  Hewitt, 
8  Iowa.  9S,  66  Am.  Dec.  40. 

An  asslgament  of  wages  of  one  In  tbe  employ 
of  tbe  city,  duly  recorded,  will  prevail  against 
an  earlier  asalgnment  wblcb  was  neither  record- 
ed nor  accepted  In  writing  by  the  city  prior  to 
tbe  recording  of  the  subsequent  assignment  Pea- 
twdy  V.  Lewlaton.  88  Me,  286.  22  At).  171. 

If  assignees  claiming  under  a  prior  assign- 
ment have  given  notice  to  a  depositary,  and  he 
has  made  an  approprlatiw  of  tbe  fund  to  them 
before  be  receives  notice  of  a  Junior  assignment, 
the  Junior  assignee  may,  of  coarse,  not  recover. 
Mathewa  v.  Hamblln,  28  Hiss.  811,  ttrguenOo. 

And,  a  complaint  setting  up  an  equitable  as- 
signment of  a  fund  against  a  subsequent  legal 
assignment  Is  fatally  defective  If  it  does  not 
set  out'  that  tbe  complainant  first  gave  notice 
of  bis  assignment  to  tbe  debtor,  or  that  the 
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subsequent  assignee  took  with  notice  of  the  prior 
assignment  Bnodis-Bavia  Lumber  Co.  v.  New- 
comb,  79  Ulss.  462,  80  8a  008. 

In  Missouri  if,  after  an  assignment,  another 
in  good  faith  obtains  a  second  assignment  for 
the  same  thing,  and  first  gives  notice  of  bis 
equity,  he  will  bo  preferred  to  the  first  assignee. 
Richards  v.  Orlggt,  16  Ho.  416,  67  Am.  Dec 
240,  arpuendo. 

And  so,  if  a  prior  assignee  has  obtained  bis 
aesfgnment,  and  perfected  It  by  giving  notice 
before  notice  of  a  subsequent  assignee  Is  given, 
be  is  entitled  to  priority.  Hurdoch  v.  Finney, 
21  Ho.  138. 

But  If,  after  a  chose  In  action  is  transferred 
by  Its  owner.  It  is  assigned  a  second  time,  and 
the  last  assignee  first  gives  notice  to  tbe  debtor 
of  his  right,  his  equity  will  be  superior  to  that 
of  the  first  assignee,  who  has  neglected  to  give 
notice,  for  by  such  failure  the  first  assignee  has 
enabled  the  owner  of  tbe  chose  In  action  to 
commit  a  fraud  by  making  another  sale.  IM. 

Tbe  holder  of  a  wrlttm  assignment  of  de- 
mands allowed  by  tbe  probate  court  takes  prec- 
edence over  a  snbseqoent  Ixma  flde  assignee 
who  toiA  without  notice  of  the  prior  encum- 
brance.  Thomas  V.  Llebke,  18  Ho.  App.  889. 

Tbe  fact  that  tbe  prior  assignee  gave  notice 
of  bis  claim  previous  to  a  subsequent  aaBlgnment 
of  tbe  same  fund  seems  to  be  tbe  basis  for  de- 
ciding in  favor  of  tbe  priority  of  his  claim,  in 
Johnson  County  v.  Brysou.  27  Ho.  App.  841. 

If  the  original  assignee  omits  to  give  the  tms- 
tee  notice  of  the  assignment  to  htm,  be  n^I- 
gently  leaves  the  way  open  for  a  fraudulent  sale 
to  be  made  to  an  Innocent  purchaser,  and  la 
therefore  postponed.  Uouser  v.  Richardson,  90 
Ho.  App.  134. 

In  a  North  Carolina  decision  It  Is  said:  "A 
lease  for  years  Is  consummated  by  tbe  enttj  of 
tbe  lessee.  The  purchaser  of  chattels  may  take 
them  Into  possession ;  .  .  .  but  a  trust, 
when  tbe  subject  Is  personal  property,  and 
choaes  In  action,  otber  than  negotiable  Instru- 
ments, are  not  susceptible  of  actual  possession, 
and  eqnlty,  pursnlng  the  analogy  of  the  law,  In 
allowing  tbe  assignment,  requires  that  tbe 
change  of  ownership  shall  be  shown  by  giving 
notice  to  tbe  trustee  or  the  person  liable,  which 
is  taken  as  tantamount  to  a  change  of  posses- 
sion.  Notice  is  necessary  to  perfect  the  aMiOi- 
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of  a  fund  in  the  hands  of  a  third  person, 
that  assignee,  without  r^fard  to  the  date 
of  his  assignment,  who  first  gives  the  debtor 
notice  of  it,  is  entitled  to  be  first  paid,  is  a 
question  upon  which  the  American  decisions 
cannot  be  reconciled.  In  England  it  is  well 
settled  that  the  claims  of  competing  as- 
signees of  a  fund  rank,  as  between  them- 
selves, not  in  the  order  of  the  dates  of  the 
assignments  to  them,  but  according  to  the 
dates  when  they  respectively  give  notice  to 
the  debtor  of  their  assignments.  Dearie  v. 
Hall,  3  Russ.  Ch.  I,  and  Loveridge  v.  Cooper, 
3  Russ.  Ch.  38 :  Pollock,  Contr.  2d  Am.  from 
4th  Eng.  ed.  209.  The  Supreme  Court  of 
the  United  States  seems  to  have  adopted  the 
same  view.  Jiufoon  v.  Corcoran,  17  How. 
812,  16  L.  ed.  231;  SpoM  v.  Hamittim,  1 

men^  w  as  to  deprive  the  anftnee  of  any  inb- 
sequent  control.  .  .  .  Before  notice  Is  given 
to  the  trustee  or  person  liable,  the  assignment  Is 
binding  npoo  the  assignor,  and  Tolanteers,  and 
all  who  are  affected  with  notice ;  bst  the  asslgn- 
niGDt  la  Imperfect,  and  Is  pat  upon  the  footing 
of  a  mere  contract  of  purchase.  After  SQcb  no- 
tice the  title  Is  perfeet,  and  the  assignee  has  a 
complpte  title  in  rein."  Wallston  v.  Braswell, 
M  N.  C.  (1  Jones,  Bq.)  137. 

Aa  assignee  of  a  legacy,  who  gives  no  notice 
to  the  executor  of  bis  claim,  will  not  be  entitled 
to  priorltv  over  the  executor,  who,  without 
notice  of  the  assignee's  claim,  advanced  moDey 
and  paid  debts  with  the  anderstandiDg  that  tie 
was  to  be  reimbursed  ont  of  the  legacy.  Ibid. 

As  between  Huccessive  assignees  of  a  chose  In 
action,  be  is  entitled  to  preference  who  first 
gives  notice  to  the  debtor,  although  bis  assign- 
ment be  subsequent  to  that  of  the  other.  Notice 
ts  necessary  to  perfect  the  assignment.  Clod- 
felter  v.  Cox.  1  Sneed,  330,  60  Am.  Dec.  157, 
ortruendo. 

Bo,  the  assignment  of  a  nonnegotlable  chose 
in  action  will  not  be  good  as  against  subsequent 
asBlgnees  until  notice  of  the  assignment  is  given 
.to  the  debtor.  Pennlman  v.  Smith,  6  Lea,  130, 
ttfffueiulo. 

The  rule  Is  well  settled  In  Vermcwt  that,  to 
perfect  an  assignment  of  a  chose  In  action  as 
against  subsequent  purchasers,  notice  most  be 
given  to  the  debtor  of  such  assignment  Ward 
V.  Uorrison,  25  Vt.  B93,  arguendo. 

So,  the  title  ot  an  assignee  to  a  chose  In  ac- 
tion Is  not  complete,  except  as  against  the  as- 
signor, until  notice  of  the  transfer  has  been 
given  to  the  debtor.  Such  notice  Is  required  to 
perfect  the  title  of  the  assignee,  and  is  as  nec- 
essary, tor  all  purposes,  and  for  the  same  rea- 
son, that  a  change  of  possession  Is  required,  on 
the  sale  of  personal  property.  Loomis  v. 
Lootois,  26  Vt.  108. 

Priority  in  point  of  time  of  an  assignment  of 
a  chose  In  action  will  give  priority  of  rigbt, 
aniess  there  are  some  special  circumstances, 
other  than  good  faith  or  the  payment  of  value, 
to  Jastify  or  require  a  different  conclusion,  such 
as  the  acquiring  of  a  legal  advantage,  or  such 
laches  on  the  part  of  the  bolder  of  the  prior 
equity  as  vitiates  bis  title,  or  deprives  him  of 
thp  rtgbt  to  enforce  it  against  others  who  have 
been  more  diligent.  Downrr  v.  South  Boyalton 
Bank,  39  Vt.  2S. 

It  may  be,  as  suggested  In  Meier  v.  Bess,  28 
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Wall.  604,  17  L.  ed.  619.  To  review  the 
conflicting  views  entertained  by  the  courts 
of  our  different  states  would  needlessly  con- 
sume pages.  With  us  the  question  ^oca  not 
seem  ever  to  have  been  definitely  settled. 
The  learned  auditing  jud|;e,  sustained  by 
the  court  in  banc,  adopted  the  rule  that  the 
assignee  who  first  gives  notice  has  the  first 
right  to  participate  in  the  assigned  fund. 
In  adopting  this  as  the  better  rule,  he  rea- 
soned by  analf^,  saying,  what  all  of  us  now 
approve:  "The  analogies  with  regard  to 
sales  of  personal  property  in  possession  are 
certainly  in  favor  of  the  view  taken  in  the 
decisions  last  referred  to,  the  vendee  in 
such  case  being  required,  for  the  protection 
of  subsequent  purchasers,  to  take  posses- 
uoo,  to  tlie  exclusion  of  the  vendor,  where 

Or.  599,  32  Pac.  166,  that  the  English  mle  tm 
bnt  the  application  of  the  principle  wbldi  ren- 
ders void,  as  to  bona  fide  pnr<diasets,  sales  and 
transfers  of  chattels,  unless  accompanied  by  • 
delivery  and  continuous  change  of  possession : 
that  the  hct  of  giving  the  debtor  notlee  1r.  Id  a 
certain  degree,  taking  possession  of  the  fund, 
and  Is  going  as  far  toward  an  actual  diange  of 
possesshm  as  Is  possible,  and.  If  this  notice  Ur 
omitted,  the  assignee  Is  guilty  of  tbe  same  de- 
gree and  species  of  neglect,  and  must  suffer  the 
same  consequences,  as  one  who  leaves  a  chattel 
purchased  by  him  In  the  possession  of  bis 
vendor;  and  tbat,  in  Jurisdictions  where  tbv 
rule  prevails  that  tbe  sale  of  personal  property 
capable  of  Immediate  delivery  to  the  purchaser 
Is  fraudulent  and  void  aa  to  subsequent  bona 
fide  purchasers,  unless  accompanied  by  Imme- 
diate delivery,  and  followed  by  an  actual  change 
of  possession,  the  reasoning  of  the  anthorltle* 
holding  to  the  necessity  of  notice  is  unanswer- 
able, and  rests  upon  a  solid  foundation ;  buf' 
that  In  those  Jurisdictions  wbere  a  sale  of  chat- 
tels unaccompanied  by  a  change  of  possession 
only  creates  a  presumption  of  fraud  as  against 
a  bona  fide  purchaser,  which  may  be  rebutted 
by  showing  that  the  sale  was  made  in  good 
faith  for  a  sufficient  consideration  and  without 
intent  to  defraud,  the  foundation  for  the  mle 
fails. 

b.  A«  applied  to  aaatgnen  in  benkmptcw. 

1.  Under  Engtiah  etatutet. 
(a)  yoiice  before  hankruptcg. 

The  rule  of  Dearie  v.  Hall.  3  Ross.  Ch.  1, 
mipra,  II.  a.  In  Its  application  to  assignees  In 
bankruptcy,  in  England,  is  affected  by  tbe  bank- 
ruptcy and  insolvency  laws.  Under  21  James 
I.,  chap.  19.  i  11.  re-enacted  In  6  Geo.  IV.,  ehapi. 
16,  I  72,  all  goods  and  chattels  in  tbe  posses 
sion  of  a  bankrupt  as  reputed  owner  at  the  time 
of  tbe  bankruptcy,  with  the  permission  and  con- 
seut  of  the  true  owner,  were  within  the  power 
and  disposition  of  tbe  bankrupt's  assignees  the 
same  as  any  other  part  of  his  estate. 

in  Kyall  v.  Holte.  1  Atk.  165,  as  appears 
supra,  II.,  a,  arose  for  the  first  time  the  qoes- 
tloD  of  the  duty  of  a  prior  encumbrancer  of 
choses  in  action  to  take  poasesslon  thereof  as 
much  08  tbe  nature  of  the  subject  admitted,  In 
order  to  preserve  his  rights  tnm  the  ■powers 
given  by  the  statute  to  asslgnees^n  liaakniptcy 
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the  property  is  capable  of  actual  poBBesaion, 
or  aseuming  such  open  ownership  as  the 
case  admits  of,  where  it  is  not.  Why  shoiUd 
a  different  rule  apply  to  purchasers  of  choses 
in  action?  Why  should  the  purchaser  not 
be  required  to  do  all  that  lies  in  his  power 
to  make  it  impossible  for  the  assignor  to 
commit  a  fraud,  or  to  do  an  injury  to  sub- 
sequent purchasers,  relying  on  bis  integrity, 
and  having  no  means  of  knowing  that  he  has 
ceased  to  be  the  owner,  except  by  inquiry 
of  the  person  in  whose  hands  the  fund  is  I 
The  failure  to  give  iu>tiee  to  such  person 
puts  it  in  the  power  of  the  assignor  to  do 
this  wrong,  and  the  omueqnenoes  of  the  fail- 
uift  ought,  therefore,  to  be  upon  him  who 
commits  it." 
As  in  eonflfct  with  the  view  entertained 
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by  the  court  below,  stress  seems  to  be  laid 
by  counsel  for  appellant  on  Cheio  v.  Bamet, 
U  Serg.  &  R.  389;  but  tJie  general  prin- 
ciple there  annoiinced  applies  to  a  state  of 
facts  very  different  from  those  here  in- 
volved. Chew,  as  the  vendee  of  Wilson,  bad 
acquired  from  the  latter  nothing  but  an 
equitable  estate  in  the  land  purchased,  be- 
cause, at  the  time  Wilson  sold,  he  did  not 
hold  the  Ic^l  title.  Subsequently,  when 
that  title  was  conveyed  to  him,  he  gave  a 
purchase-money  mortgage  to  his  vendor,  and, 
on  a  sheriff's  sale  upon  the  same,  it  was 
simply  decided  that  the  title  of  the  sher- 
iff's vendee  was  superior  to  Utat  of  Chew, 
just  as  the  legal  titie  of  Wilson's  vendor 
had  all  the  time'been  superior  to  that  of  the 
equitable  title  conveyed  to  Chew.  The  opin- 
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sabsequentlf  appointed.  The  conclnaloii  reacted 
wBs  that  cboses  in  action  were  within  the  scope 
of  the  term  "goods  and  chattels"  as  used  In  the 
Btatate.  and,  therefore,  that  the  assignees  (tf 
choses  in  action  must  take  the  same  precautions 
as  to  obtaining  poseesslon  of  tlielr  property,  In 
order  to  talce  It  out  of  the  iKtssesslon  of  as- 
signees is  bankrnptcy  aubsequently  appointed, 
as  parchasers  of  personal  property  capable  of 
actual  delivery,  vUt.,  that  ttaey  must  take  such 
poBseasloD  as  the  nature  of  the  thing  assigned 
permits ;  thus,  In  case  of  the  assignment  of  a 
bond,  the  bond  itself  must  be  delivered,  and 
notice  given  to  the  debtor ;  or,  in  tbe  case  of 
the  asBlgnment  of  book  accounts,  notice  to  the 
debtor  would  be  sufficient,  since  there  coald  be 
no  other  delivery. 

In  bormony  with  the  doctrine  enunciated  In 
Ryall  V.  Rolle,  1  Atk.  165,  tbe  decisions  are 
uuanlmouH  that  notice  to  tbe  debtor  by  a  ptlot 
assignee  before  tbe  apuwlntmoit  of  assignees  In 
bankruptcy  takes  the  thing  assigned  ont  of  the 
pow«-  and  dlaiKNltion  of  the  assignees  In  bank- 
ruptcy. 

So,  an  assignment  by  the  beneficiary  of  a 
fund  of  his  Interest  therein  to  two  creditors,  by 
a  draft  upon  tbe  keeper  of  the  fund,  takes  pre- 
cedHiee  over  the  claim  of  the  assignees  In  bank- 
ruptcy of  the  assignor,  subsequently  appointed. 
Bow  V.  Dawson,  ]  Ves.  Sr.  331. 

And,  it  appearing  that  tbe  assignee  of  the 
assignment  of  an  assured's  Interest  in  a  life- 
Insuraaoe  policy  gave  notice  to  the  company  of 
the  transaction,  the  trustee  ot  the  assignee's  In- 
terest upon  the  tatter's  death  will  be  entitled  to 
the  proceeds  of  the  policy  In  preference  to  as- 
signees in  bankruptcy  of  the  assured,  appointed 
subsequent  to  the  assignment  of  the  policy. 
Pierce  T.  Brady,  28  Beav.  64. 

And  so,  notice  to  tbe  debtor  prior  to  tbe  ap- 
pointment of  assignees  in  bankruptcy  of  the  as- 
signor will  prevent  tbe  thing  assigned  from  go- 
ing into  the  hands  of  the  bankruptcy  assignees 
as  being  within  tbe  power  and  dispoeltlon  of  tbe 
bankrupt  at  the  time  of  tbe  bankruptcy  assign- 
mcnt,  as  Impliedly  held  In  Oale  v.  Lewis,  6  Q. 
B.  730,  16  L.  J.  Q.  B.  N.  8.  110.  11  Jnr.  T80. 

(b)  So  notice  before  bankruptoj/. 

Although  there  is  scune  conflict,  the  weight 
of  authority  Is  with  a  class  of  cases  which  does 
not  require  notice  on  tbe  part  of  the  assignees 
In  benkmptiT  In  order  to  give  tbem  priority 
over  a  prior  assignee  for  value  who  has  given 
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no  notice  of  bis  claim.  These  cases  go  on  tbe 
theory  that,  since  tbe  bankruptcy  statutes  pro- 
vide that  goods  and  diattels  In  tbe  possession 
of  a  bankrupt  as  reputed  owner  at  tbe  time  of 
his  bankruptcy,  with  tbe  consent  and  permis- 
sion of  the  true  owner,  are  within  tbe  power 
and  disposition  of  the  assignees  In  bankruptcy 
the  same  as  any  other  part  of  bis  estate,  there- 
fore, when  a  prior  assignee  of  a  trust  fund  or 
chose  in  action  gives  no  notice  of  bis  claim  to 
the  trustee  or  debtor  before  tbe  bankruptcy  of 
tbe  assignor,  the  thing  assigned  will  be  regarded 
as  being  in  the  possession  of  the  bankrupt  with 
tbe  consent  and  permission  of  the  true  owner, 
and  the  assignees  In  bankrupt^  will  thnefore 
have  power  and  dispoeltlon  over  it  In  prefer- 
ence to  tbe  assignee  for  value. 

So,  tbe  assignment  of  a  policy  of  Insurance, 
although  prior  to  the  appointment  of  assignees 
In  bankruptcy  over  the  assignor,  does  not  take 
the  policy  ont  of  tbe  disposition  of  the  bank- 
ruptcy assignees,  unless  notice  of  the  assign- 
ment was  given  to  the  office  by  the  assslgnee  for 
value.  Williams  v.  Tborp,  2  81m.  267. 

And  so,  the  failure  of  an  assignee  of  a  bene- 
ficiary's interest  In  an  Insurance  policy  to  give 
actual  notice  of  the  assignment  to  the  Insur- 
ance company  resnlta  In  tbe  loss  of  the  priority 
of  tbe  claim  over  assignees  In  bankraptey  sub- 
sequently appointed.  Thompson  v.  Spelrs,  13 
Sim.  469. 

And  bankers  with  whom  Insurance  policies 
were  deposited  as  security,  and  who  gave  uo  no- 
tice to  the  Insurance  company,  are,  upcoi  the 
appointment  of  an  assignee  In  bankruptcy  of 
the  cestui  que  truat,  not  entitled  to  priority  for 
their  claim.  Edwards  v.  Martin,  L.  R.  l  Eq. 
121,  35  L.  J.  Cb.  N.  S.  186.  13  L.  T.  N.  S.  236, 
14  Week.  Rep.  26. 

And,  similarly,  bankers  with  whom  Insurance 
policies  had  been  deposited  to  secure  advances, 
and  who  did  not  give  notice  of  their  claim  upon 
the  money  represented  by  the  policies  to  the 
home  office,  by  such  omission  lose  their  priority 
over  tbe  claim  of  assignees  In  bankruptcy  of  the 
assured  subsequently  appointed.  E»  part*  Ark- 
wrlght,  S  Mont.  D,  ft  De  O.  128.  - 

Notwithstanding  pollelea,  tbe  Interest  of  the 
beneficiary  In  which  was  assigned,  were  deliv- 
ered into  the  possession  of  the  assignee,  his 
omission  to  give  notice  of  the  assignment  to  the 
insurance  company  has  the  effect  upon  the  sub- 
sequent appointment  of  assignees  In  bankruptcy 
of  the  beneficiary  to  leave  the  pollds^wltliln  the 
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ion  in  that  case  was  written  by  Gibeon,  J., 
who,  twenty-flve  years  afterwards,  as  chief 
justice,  in  Fisher  v.  Knox,  13  Pa.  622,  53 
Am.  Dee.  603,  very  clearly  indicated  how 
he  would  have  decided  the  present  question 
if  it  had  then  been  before  him :  "The  max- 
im, Prior  in  tempore,  potior  in  jure,  holds, 
ft  is  true,  wherever  it  has  not  been  inverted 
by  enactment,  as  it  has  been  by  the  record- 
ing laws,  so  far  as  it  regards  conveyances  of 
land,  or  where  the  benefit  of  it  has  not  been 
lost  by  misconduct  or  imprudence;  but  it 
must  not  be  allowed  to  protect  a  party  who 
has  neglected  a  requisite  precaution  to  pro- 
tect from  imposition  those  who  may  come 
after  him.  That  a  man  is  hound  to  enjoy 
his  property  bo  as  to  do  no  injury  to  an- 
other which  can  he  prevented,  is  also  a  max- 

order  and  dleposltion  of  the  bankrupt  wlUiIn  tbe 
meaning  of  the  bankruptcy  statute.  Sm  parte 
ColvUI.  1  Uontaipi,  Bankr.  Cas.  110. 

It  Mems  that  an  assignee  of  a  trust  fond, 
who,  althoBiA  receiving  his  assignment  before 
tbe  bankruptcy  of  the  assignor,  gave  no  notice 
of  It  until  afterwards,  loses  his  priority,  and 
tbe  interest  in  tbe  fund  passes  to  the  assignees 
In  bankruptcy.   Re  Hughes.  2  Hem.  ft  M.  89. 

In  tbe  absence  of  notice,  either  by  an  assignee 
for  value  or  an  assignee  In  baakraptcy,  tbe  right 
of  the  asalgnee  In  bankruptcy  prevails,  although 
that  of  the  assignee  for  value  was  prior  In  point 
of  time.    £tf  VIcfcress,  7  Week.  Bep.  M2. 

So,  where  the  assignee  of  a  Ufe-lnaorance  pol- 
icy gives  no  notice  to  the  Insurance  company 
antll  after  the  appointment  of  an  assignee  In 
bankruptcy  of  the  assignor  of  the  policy,  the 
assignee  tor  value  loses  his  priority  over  tbe 
fUDd,  altboqgh  tbe  assignee  in  bankruptcy  gave 
no  notice  of  bis  appointment,  fie  Webb,  16 
Week.  Eep.  529. 

In  order  to  perfect  a  valid  assignment  of  a 
chose  In  action.  It  Is  necessary,  as  against  a  sub- 
sequent assignee  for  value  or  tbe  assignee  In 
bankruptcy,  to  give  notice  to  the  trustee  of  tbe 
fund;  otherwise  the  encumbrancer  who  first 
gives  notice,  or  the  assignee  In  bankruptcy,  will 
be  preferred.  Dunster  v.  Olengall,  3  Ir.  Ctx. 
Rep.  47,  arguendo. 

But  this  doctrine  Is  not  followed  without 
onestlon.  Thus,  In  two  Instances,  so  far  as  dla- 
covered,  tbe  asslgneea  in  bankruptcy  were  held 
to  the  same  rule  in  regard  to  giving  notice  as 
assignees  for  valne. 

Thus,  the  assignee  of  the  dividends  of  funds 
In  tbe  bands  of  trustees,  who,  although  he  gave 
no  notice,  obtained  a  stop  order,  which  Is  equiv- 
alent to  notice,  upon  the  assignor's  becoming 
hankmpt  la  entitled  to  priority  over  the  as- 
signee In  bankruptcy  who  gave  no  notice,  since 
assignees  in  bankruptcy  are  In  no  better  posi- 
tion than  assignees  for  vaine.  Btuart  v.  Corke- 
rell.  L.  R.  8  Eg.  007. 

And  an  assignee  of  Insurance  policies,  who 
gave  notice  to  the  insurance  company  of  the 
assignment 'after  the  appointment  of  an  assignee 
In  bankruptcy,  but  before  notice  to  the  company 
bad  been  given  by  tbe  bankruptcy  asalgnee.  Is 
entitled  to  priority.  Ex  parte  Caldwell,  L.  B. 
18  Eq.  18S. 

And  so,  although  one  with  wbom  are  deposit- 
ed, by  way  of  equitable  mortgage^  deeds  of  as- 
signment of  a  reverslMiary  interest  under  a 
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im  entirely  consistent  with  the  preeedlng 
one,  and  equally  potent.  It  oontains  the 
ruling  principle  of  an  extensive  range  of 
eases,  and,  among  other  eases,  of  injury  from 
negligence.  .  .  .  Was  there  not,  on  the 
part  of  the  prior  assignee  in  these  instances, 
culpable  indifference  to  the  interest  of  oth- 
ers T  Though  no  law  requires  such  an  as- 
signment to  be  doclceted,  the  practice  to 
mark  the  judgment  to  the  use  of  the  as- 
signee is  universal,  and  it  ought  to  have 
been  pursued  here,  for  no  prudent  purchas- 
er of  a  judgment  invests  his  money  in  it 
before  the  record  has  been  inspected.  From 
what  else  could  he  derive  information?  He 
has  nothing  for  it  but  the  honor  of  ihe  aa- 
signor;  and  anyone  who  leaves  it  in  the 
power  of  another  to  deceive  may  be  said  to 

will,  gives  no  notice  to  tbe  executor  of  the  will, 
he  does,  nevertheless,  prevail  over  the  claim  of 
the  aaslgnees  In  bankruptcy  mbsequently  ap- 
pointed over  the  assignor,  who  also  give  no  no- 
tice to  the  executor.  Bm  parte  Newton,  4  Dea- 
con &  C.  138.  But  this  holdhig  la  made  on  tbe 
theory  that,  tbe  deeds  of  bis  Interest  under  the 
will  having  been  In  fact  assigned  by  the  aaaignor, 
and  being  actually  in  the  posaesslon  of  the  as- 
signee. It  could  not  be  said  that  they  were^  npon 
tbe  asalgnor'a  subsequent  bankruptcy,  wltUn 
his  power  and  disposition  as  reputed  owner. 

(c)  When  the  Qa»i0Hi»ent  wag  given  after  the 
bantrHptoir  of  the  atelgnor. 

There  are  a  few  cases  that  go  on  the  theory 
that  after  an  assignment  In  bankruptcy  the 
bankrupt  has,  under  tbe  statute,  no  further 
power  over  bis  property;  and,  therefore,  that 
even  a  bone  flde  assignee  taking  without  notice 
of  tbe  previous  insolvency  of  his  assignor  takee 
nothing  hj  his  assignment,  although  he  gave 
notice  of  bis  claim  to  the  trustee  or  debtor  prior 
to  the  assignees  In  bankruptcy. 

Thus,  after  the  appointment  of  assignees  in 
bankruptcy,  the  banlqrupt,  by  tbe  bankrupt  aets; 
has  no  power  to  deal  with  his  property ;  there- 
fore, an  assignment  made  by  falm  of  bis  Interest 
In  trust  funds  after  such  appointment  does  not 
give  the  assignee  priority  over  tbe  bankruptcy 
assignees,  although  he  Inquired  of  the  trustees 
of  the  fund  as  to  prior  encumbrances,  and  was 
told  that  they  had  received  no  notice  of  any. 
Re  Coombe.  1  GUT.  01. 

And  so  an  esslguee  who  receives  an  assign- 
ment of  trust  funds  without  notice  of  the  bank- 
ruptcy of  the  ceatui  que  truet,  and  gives  Imme- 
diate notice  to  tbe  trusteea,  who  also  had  so 
notice  of  tbe  bankruptcy,  does  sot  thereby  ac- 
quire priority  over  tbe  assignee  In  bankruptcy, 
on  account  of  the  terms  of  tbe  bankruptcy  act 
of  1849,  I  141,  which  provides  that  after  the 
appointment  .of  the  assignee  In  bankruptcy 
"neither  the  bankrupt,  nor  any  person  claiming 
through  or  under  him,  shall  have  power  to  re- 
cover" the  personal  eifeets  of  the  bankmpt  or 
the  debts  due  blm,  etc.  fie  Bright.  L.  B.  18 
Ch.  Dlv.  413. 

But  In  opposition  to  the  above  decisions  Is 
a  class  of  cases,  with  a  greater  following,  wbidi 
applies  the  rule  of  Dearie  v.  Hall,  S  Buss.  Ql 
1,  to  asslgneea  to  bankruptcy  with  the  same  ef- 
fect that  It  Is  applied  to  asslgnesf  tu  valiu. 
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■collude  with  bim  beforehand.  Certainly  a 
■cbanoellDr  would  not  execute  an  equitable 
assignment  in  his  favor."  Campbell's  Ap- 
peal, 29  Pa.  401,  72  Am.  Dec.  641.  and 
Pratt's  AppecU,  77  Pa.  378,  are  in  harmony 
with  what  was  said  in  Fisher  v.  Knox. 

BuBinesB  transactions  constantly  require 
the  assignments  of  choses  in  action.  In 
many  instances  personal  credit  cannot  be 
maintained  in  any  other  way,  and  for  as- 
signees who  purchase  in  good  faith  there 
-ought  to  be  protection.  None  is  found  in 
the  recording  act,  but  a  measure  of  it  ought 
not  on  that  account  to  be  withheld,  if  it 
-can  be  extended  by  courts  of  eqnify  on  equi- 
iable  principles.  The  protection  invoked  by 
tho  appellee  is  against  the  latent  equity  of 
the  appellant..  If  it  had  been  infonned  of 


this  prior  assignment,  it  is  not  likely  it 
would  have  taken  the  second  one  from  the 
assignor,  who  failed  to  say  anything  about 
the  first  when  he  made  the  second.  Protec- 
tion can  hardly  be  expected  from  an  as- 
signor who  will  sell  twice  what  he  knows 
he  has  a  right  to  sell  but  onoe,  for,  if  con- 
scienceless enoiigh  to  make  a  second  sale, 
he  will  conceal  the  first  in  his  scheme  to 
cheat  one  or  the  other  of  his  assignees.  Pro- 
tection can  only  come  from  him  who  owes 
the  money,  and  who,  by  notice  to  him,  may 
be  able  to  give  protection.  He  ie  a  mere 
stakeholder,  and  it  is  immaterial  to  him 
whom  he  pays.  There  is  no  reason  why  he 
should  not  be  frank  with  a  prospective  pur- 
chaser of  the  whole  or  a  portion  of  what  he 
owes,  or  that,  upon  inquiry  from  such  a  one. 


So,  It  Is  declared  that  the  rule  of  Dearie  v. 
Hall,  S  Bubs.  Cb.  1,  applies  as  fully  and  forci- 
bly to  aa  assignee  In  baDkmptcy  as  to  an  as- 
ifligaee  for  valuable  ConaideratloD.  Re  Barr,  4 
Kay  &  J.  219. 

Thus,  the  assignee  In  bankruptcy  wbo  gave 
no  notice  to  the  trustees  of  stodc  Id  which  tbe 
Insolvent  had  a  reversionary  Interest  Is  not  en- 
titled to  priority  over  subsequent  encumbrancers 
of  tbe  stock  who  gave  notice.  Re  Brown,  L.  B. 
5  Eq.  88. 

And  It  seems  that  an  encumbrancer  of  an  In- 
solvent's Intereut  under  a  will,  who  takes  his 
assignment  without  knowledge  of  tbe  insolvency, 
and  obtains  a  stop  order  upon  tbe  fnnd  before 
tbe  trustee  In  liquidation  gives  notice  to  tbe 
holder  of  tbe  fand,  thereby  obtains  a  priority 
over  the  trustee.  Palmer  v.  Locke,  L.  B.  18  Ch. 
Dlv.  881. 

And  BO,  an  assignee  of  insurance  policies,  who 
bad  no  notice  of  tbe  previous  bankruptcy  of  the 

beneficiary,  who,  after  the  tatter's  deatb,  gave 
notice  to  the  insurance  company  of  his  claim.  Is 
entitled  to  priority  over  the  bankruptcy  as- 
signee, who  had  given  no  notice  of  his  appoint- 
ment to  tbe  office,  since  there  Is  oo  difference  in 
the  rule  as  to  assignees  In  bankruptcy  and  par- 
tlenlar  assignees ;  and,  as  a  particular  assignee 
loses  priority  by  not  giving  notice,  so  the  as- 
signee in  bankruptcy  does  tbe  same  thing.  He 
Bnssell.  L.  U.  15  Eq.  26. 

The  claims  at  assignees  In  bankruptcy  lo  a 
trust  fnnd,  wbo  did  not  give  notice  to  tbe  trus- 
tees of  their  claims  as  such,  are  postponed  to  a 
snbseqnent  aeslgnee  who  gave  due  notice  of  his 
assignment.    Re  BaiT,  4  Kay  &  J.  219. 

An  assignee  for  value  of  an  Interest  In  trust 
funds,  wbo  bad  no  notice  of  tbe  Insolvency  of 
tbe  beoeltclary,  and  gave  notice  to  tbe  trustee  of 
bis  asslgnmeut,  takes  precedence  over  an  as- 
signee In  Insolvency  previously  appointed.  Re 
Atkinson,  2  De  G.  M.  &  G.  140. 

It  seems  tbat  proper  notice  Is  required  on  the 
part  of  assignees  In  bankruptcy.  In  order  to 
gain  priority  over  a  subsequent  encumbrancer 
wbo  givefc  notice  of  his  claim.  Holt  v,  Dewell, 
4  Hare,  446. 

2.  In  the  United  States. 

The  rule  of  Dearie  v.  Hall,  3  Rubs.  Cb.  1.  baa 
been  applied  by  our  Federal  courts  to  assignees 
In  bankruptcy  with  the  same  effect  as  to  as- 
slgneea  for  value. 

Thus,  an  assignee  In  bankruptcy,  who  falls  to 
■«6  L.  R  A. 


give  notice  of  bis  claim  to  tbe  holder  of  certain 
dividends  upon  notes  due  his  assignor  from  an 
Insolvent  estate,  by  such  omission  loses  bis  pri- 
ority over  a  subsequent  assignee,  who,  without 
knowledge  of  any  prior  claim,  gave  notice  of  bis 
assignment  to  the  trustee,  and  took  the  notes 
In  question  into  bis  possession.  Re  Gillespie, 
15  Fed.  784. 

A  prior  assignee  of  a  trust  fund,  wbo  gives 
no  notice  to  the  trustee,  by  such  omlsslcm  loses 
his  right  to  tbe  fund  as  against  assignees  In 
bankruptcy  subsequently  appointed,  notice  of 
which  was  Immediately  delivered  to  the  trustee. 
Laclede  Bank  v.  Schuler,  120  V.  8.  Sll,  30  L. 
ed.  704.  7  Sup.  Ct.  Bep.  644. 

c.  Subsequent  anuiffoee  must  take  bona  fide. 

1.  In  ffeneral. 

There  Is  no  doubt  that  a  subsequent  assignee 
of  a  fund  or  cboee  lo  action,  In  order  to  gain 
priority  for  his  claim  by  reason  ot  being  the 
first  to  give  notice  of  It  to  the  trustee  or  debtor, 
must  have  taken  bis  assignment  without  knowl- 
edge of  any  prior  assignment  to  anotiier  of  the 
same  fund  or  chose  In  action. 

So,  a  person  having  notice  at  tbe  time  of 
taking  an  assignment  of  trust  funds,  of  a  prior 
assignment,  cannot,  by  giving  notice  first  to  tbe 
trustees  of  tbe  fund,  obtain  priority  for  his 
claim.    Warburton  v.  Hill,  Kay,  470,  arguendo. 

And  If  a  person,  having  notice  of  a  previous 
assignment  of  a  trust  fnnd,  takes  an  assignment 
of  the  same  fond  to  himself,  he  cannot  rely 
upon  betnv  first  to  give  notice  to  the  trustee  of 
the  fund.  In  order  to  obtain  priority.  Justice  v. 
Wynne,  12  Ir.  Ch.  Rep.  289,  arguendo. 

And  80  a  subsequent  encumbrancer  of  a  chose 
in  action,  who  knows  of  the  prior  asslgament 
thereof,  cannot  gain  priority  over  the  prior  as- 
signee on  the  ground  tbat  tbe  latter  neglected 
to  give  notice  of  bis  assignment,  since  an  as- 
signment Is  good,  wttbout  notice  to  the  debtor, 
SB  between  tbe  assignor  and  assignee  and  all 
persons  wbo  do  not  sustain  tbe  character  of  a 
iiubsequeut  bona  fide  encumbrancer  or  claimant 
without  notice  of  the  prior  assignment.  Bishop 
V.  Ilok'omb,  10  Conn.  444. 

A  subseitiient  assignee,  who  knows  of  the  pre- 
vious assignment,  can  acquire  no  title,  since 
he  Is  a  participator  In  a  fraud  on  tbe  rights  of 
the  first  assignee.  Armstrong  v.  Flora,  S  T. 
B.  Mon.  46. 

So,  an  assignee  who  has  full  knowledge  of  the 
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he  should  conceal  notice  of  any  other  prior 
purchase  or  assignment,  if  notice  of  it  was 
given  him.  If  it  be  understood  that  each 
assignee  of  a  fund,  or  a  portion  of  it,  can 
protect  himself  against  subsequent  assignees 
only  by  giving  immediate  notice  to  the 
debtor,  such  notice  will  be  given,  and,  when 
given,  the  instances  will  be  very  rare  when 
sub^quent  assignees  are  imposed  upon. 
With  the  question  now  fairly  before  us,  we 
adopt  and  announce,  as  the  only  safe  rule, 
.  that,  if  an  assignee  fails  to  give  notice  to 
the  person  holding  the  fund  assigned  to  him, 
a  subsequent  assignee,  without  notice  of  the 
former  assignment,  will,  upon  giving  no- 
tice of  his  assignment,  acquire  priority.  "By 
such  notice  the  legal  holders  are  converted 
into  trustees  for  the  new  purchaser,  and  are 
charged  with  responsibility  towards  him; 
and  the  cestui  que  trust  is  deprived  of  the 
power  of  carrying  the  same  security  re- 
peatedly into  the  market,  and  of  inducing 
third  persons  to  advance  mon^  upon  it  un- 


der the  erroneous  belief  that  it  continues 
to  belong  to  him  absolutely,  free  from  en- 
cumbrances, and  that  the  trustees  are  still 
trustees  for  him  and  for  no  one  else.  That 
precaution  is  always  taken  by  diligent  pur- 
chasers and  encumbrancers ;  if  it  is  not  tak- 
en, there  is  neglect."  Dearie  v.  Batl,  3 
Russ,  Oh.  13.  This  rule  is  recognized  and 
approved  by  the  best  text  writers.  Story, 
Eq.  Jur.  §§  1035a,  1047;  Beach,  Modem 
Law  of  Eq.  Jur.  S  344;  Pom.  Eq.  Jur.  S 
965;  Bispham,  Eq.  SS  168,  169.  In  the  last, 
the  learned  text  writer  says:  "The  deci- 
sions, in  favor  of  the  English  rule,  however, 
appear  to  be  based  upon  the  more  correct 
view  of  the  law."  As  the  appellee  is  claim- 
ing under  the  assignment  to  it,  and  not  un- 
der the  attachment  issued  by  it,  the  sec- 
ond question  raised  on  the  appeal  need  not 
be  considered. 

Appeal  dismissed  at  appellant's  oosta,  and 
as  to  her  the  deene  i»  afflrmed. 


prior  assignment  of  tlie  tlitng  assigned  to  an- 
other, obtains  nothing  by  his  assignment.  Creed 
T.  Lancaster  Bank.  1  Ohio  8t.  1. 

A  ButKieqaent  assignee,  unless  It  afllrmatlveljr 
appears  that  he  took  without  notice  of  a  prior 
asslgnmenti  takes  oaly  the  Interest  which  the 
assignor  has  to  transfer,  snd  Is  bound  by  sll  the 
equities  binding  the  Istter.  Dissenting  opinion 
In  Burck  v.  Taylor,  1S2  U.  S.  634,  88  L.  ed. 
078,  14  Sup.  Ct.  Rep.  696. 

An  assignee  of  a  stated  amount  of  rent  to 
become  due,  who  presented  his  order  to  the 
debtor  and  obtained  hla  acceptance.  Is  entitled 
to  bis  claim  against  a  snbseqaent  pnrchsser  of 
tbe  premises  rented,  who  also  took  an  assign- 
ment of  all  the  r^t  to  become  due,  but  with 
knowledge  of  the  assignee's  claim.  Leonard  v. 
Burgess,  10  Wis.  41. 

So,  too,  the  subsequent  assignee  must  be  a 
bona  tide  purchaser  for  value. 

Therefore,  one  who  takes  an  assignment  of  s 
chose  In  action  ss  security  for  a  pre-existing 
debt,  which  In  no  way  alters  his  substantial 
rights  as  creditor,  Is  not  a  bona  Ode  assignee 
for  valoe,  and  cannot  gain  priority  over  an 
earlier  aaslgnment  of  the  same  character  by 
greater  diligence  In  giving  notice.  Under  sncb 
drenmstances,  tbe  assignment  prior  In  point  of 
time  prevalia   The  Slmbank,  72  Fed.  010. 

2.  Duty  to  tngutre  at  to  prior  enminbranoe*. 

Tbe  mere  fact  that  a  subsequent  assignee  of 
a  fund  or  chose  In  aetlcm  makes  no  inquiry  of 

the  trustee  or  debtor  as  to  prior  assignments 
will  not  aflect  his  right  to  priority  by  reason  of 
having  been  the  flrst  to  give  notice  to  the  trus- 
tee or  debtor  of  bis  L-lalm,  If  at  tbe  time  he  took 
tbe  asBtgnment  there  were  no  existing  notices. 
Re  Brown,  L.  R.  5  Eq.  88;  Tlmson  v.  Rama- 
bottom.  2  Kem,  85. 

Nelrher  Is  an  omission  to  so  make  Inquiry 
material.  If  It  conid  not  have  led  him  to  a  kuowl- 
cdge  of  the  prior  encumbrance.  Heux  v.  Bell. 
1  Hare.  73.  6  Jur.  123.  11  I*.  J.  Ch.  N.  8.  77. 

But  the  fact  that  the  subsequent  assignee 
makes  no  Inqnlry  Is  no  reason  for  extending  any 
relief  to  him  against  a  prior  assignee. 
66  L.  R.  A. 


The  precaution  of  making  inquiry  Is  always 
taken  by  a  diligent  purchaser,  and.  If  It  Is  not 
taken,  there  Is  neglect,  and  no  relief  Is  extended 
to  him  who  has  been  guilty  of  It  Murdoch  v. 
Finney,  21  Uo.  IHS. 

If  a  subsequent  assignee  of  a  trust  fund 
makes  no  Inquiry  of  the  trustee,  be  Is  ealpable 
In  falling  to  take  a  reaaonable  precaution 
against  being  swindled,  and  must  suffer  tbe  con- 
sequences, nouser  T.  HIehudson,  90  Ho.  App. 
134. 

d.  Biiffoteiicii  of  fwtfee; 
1.  jHformat  and  imporfeat  notice. 

If  a  trustee  of  a  fund  has  actual  knowledge 
of  the  assignment  of  the  beneficiary's  Interest 
therein.  It  matters  oot  whether  he  derived  the 
Information  from  casual  conversation,  or  from 
a  formal  and  express  notice.  Heux  v.  Bell,  1 
Hare.  78,  0  Jur,  128,  11  L.  J.  Ch.  N.  8.  77. 

It  Is  not  necessary  that  tbe  notice  should  be 
formally  given  In  writing ;  a  verbal  and  Informal 
notice  Is  3affiL-Ieot,  provided  the  fact  of  the  as- 
algument  is  distinctly  and  clearly  brou^t  to  tbe 
mind  and  attention  of  tbe  trustee.  Browne  t. 
Savage,  4  Drew.  635. 

Thus,  an  assignee  for  value  of  an  Interest  la 
trust  funds,  who,  hearing  rumors  of  the  bene- 
ficiary's lusolvency.  In  a  conversation  with  one 
of  the  trustees  of  the  fund  stated  that  he  had 
an  assignment  of  the  fund.  Is,  by  such  notice  to 
the  trnstii!,  given  priority  over  tbe  claims  of  tbe 
assignees  In  bankruptcy  subsequently  appointed. 
Smith  V.  Smith.  2  Cromp.  &  M.  231,  4  Tyrw.  52. 

And  knowledge  of  the  assignment  of  a  policy, 
given  to  an  officer  of  an  Insurance  company  dur- 
ing the  course  of  a  business  conversation  upon 
the  specific  subject,  between  the  offlcer  and  tbe 
solicitor  of  tbe  assignee.  Is  sufllclent  to  take  tbe 
policy  out  of  the  power  and  disposition  of  ss- 
signees  In  bankruptcy  subsequently  appointed 
over  the  assignor,  although  the  ofHcer  of  the  In- 
snraoce  company  does  not  remember  receiving 
tbe  Information  In  qnestlon.  Alletson  v.  Chi- 
chester. 44  L.  J.  C  P.  K.  a  158,  L.  R.  10  C.  P. 
N.  8.  310,  32  h.  T,  N.  8.  151,  28  Week.  R^ 
308. 
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Bat  notice  to  trustees  of  an  asalgnment  of  the 
trust  funds,  wblcb  came  to  them  In  tbe  course 
of  casual  conversation  at  the  end  of  a  meet- 
ing called  for  other  purposes,  Is  not  sufficient 
to  give  tbe  assignee  priority  over  other  en- 
cumbrancers, when  tbe  tniitees  dhwlalm  all  re- 
membrance of  tbe  Incident.  Saffron  Walden  8e- 
enrlty  B«i.  Bldg.  Boc.  v.  Rayner,  L.  R.  14  Ch. 
Dlv.  406. 

Metiber  Is  ki^owledge.  brongbt  to  the  offlcer  of 
an  insurance  company,  of  the  asalgnment  of  an 
Insnrance  policy  Id  casual  converaatlon  at  a 

dinner  table  or  In  society,  sufflclent  notice  of  tbe 
assignment  to  preserve  its  priority.  North 
British  Ins.  Co.  v.  Ilallett,  7  Jur.  N.  S.  1203, 
9  Week.  Rep.  880,  aruuendo. 

Bvldence  In  regard  to  conversatloDS  had  and 
advice  asked  by  a  bankrupt  aboat  bla  bank- 
rnptey,  of  an  intimate  friend  who  was  also  one 
of  tbe  trustees  of  a  fund  In  which  the  bankrupt 
was  interested,  wilt  not  be  regarded  by  tbe 
court,  in  tbe  face  of  evidence  of  a  sabsequent 
assignment  of  tbe  fund  made  by  the  bankrupt, 
as  such  notice  as  will  give  bis  assignees  In 
bankruptcy  priority  over  the  subsequent  as- 
signee, who  gave  prompt  notice  of  his  assign- 
ment. It  appearing  that  the  conversation  was  not 
had  on  behalf  of  the  assignees  In  bankruptcy, 
and  that  it  was  testified  to  many  years  after 
It  took  place.    JBe  Barr.  4  Kay  h  J.  219. 

Tbe  statement  made  by  an  assignee,  who.  In 
the  course  of  conversation  at  the  insurance  com- 
pany's oflice,  tells  one  of  the  clerks  of  tbe  as- 
algnment of  the  policy,  upon  which  he  Is  paying 
the  premium,  to  himself,  does  not  constitute  no- 
tice of  the  asslgDment  sufBclent  to  gain  priority 
over  Its  claims  of  tbe  assignor's  assignees  In 
bankruptcy.  Bm  poi-te  Carbls,  4  Deacon  &  C. 
354. 

When  tbe  assignee  of  an  Insurance  policy 
directed  bis  solicitors  to  do  tbe  acts  necessary 
In  regard  thereto,  and  they  directed  tbe  Insur- 
ance company  to  send  all  letters  In  regard  to  the 
policy  to  them,  but  gave  no  Indication  to  the 
company  as  to  whom  they  were  acting  for,  there 
Is  not  such  notice  tn  the  insurance  company  of 
the  assignment  of  the  policy  as  to  take  It  out  of 
tbe  disposition  of  assignees  In  bankruptcy  subse- 
gnentiy  appointed  orer  the  assignor  and  bene- 
ficiary of  the  policy.  West  v.  Held,  2  Hare.  240, 
12  L.  J.  Ch.  N.  S.  245.  7  Jur.  147. 

The  doctrine  has  been  advanced  that  there 
is  a  distinction  between  assignees  for  value  and 
asblKoees  In  txinkruptcy  In  regard  to  tbe  nature 
of  the  notice  necessary  :  that,  as  between  partic- 
ular assignees  for  value,  the  question  Is'slmply 
which  of  the  two  has  made  his  title  perfect,  and. 
therefore,  nothing  short  of  actual  receipt  by  the 
debtor  or  trustee  of  notice  will  suffice;  but  that, 
as  between  a  particular  assignee  and  subsequent 
asttlgnees  in  bankruptcy,  there  Is  no  conflict  of 
titles,  since  the  title  of  tbe  Qrst  assignee  is  per- 
fect as  against  bis  assignor,  and,  therefore,  as 
against  the  asslpaees  In  bankruptcy  of  that  as- 
signor :  tbere  Is  only  tbe  presumption  raised  on 
account  of  the  bankruptcy  statutes  that.  In  the 
absence  of  evidence  to  tbe  contrary,  all  goods 
and  chattels  In  the  possession  of  the  bankrupt 
at  tbe  time  of  the  bankruptcy  are  so  in  his  pos- 
eeaslon  with  the  consent  and  permission  of  tbe 
true  owner ;  and  that  to  rebut  this  presumption 
aoj  attempt  at  notice  on  the  part  of  a  prior  par- 
ticular assignee,  which  negatives  the  Idea  of 
eonsent  and  permission  on  bis  part.  Is  sufficient 
to  take  the  property  assigned  out  of  the  power 
and  disposition  of  assignees  tn  bankruptcy 
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subsequently  appointed.  Thus,  an  assignee  of 
a  policy,  who  mails  a  notice  of  tbe  assignment 
to  the  home  oflice,  tbeceby  prevails  over  the 
claim  of  assignees  In  bankruptcy  of  the  as- 
signor subsequently  appointed,  although  tbe  no- 
tice  never  reaches  the  home  office.  JEe  Hlckey, 
Ir.  Bep.  10  Eg.  117. 

2.  AsoMeittal  haoviuage. 

Notice  to  the  trustees  does  not  give  an  en- 
cumbrancer of  the  trust  funds  priority  over  an 
earlier  encumbrance  of  which  the  trustee  may 
have  accidentally  obtained  knowledge;  but  nei- 
ther may  encumbrances  rank  according  to  ac- 
cidental knowledge  obtained  by  trustees,  when 
formal  notices  have  been  given  by  the  parties. 
Arden  v.  Arden,  L.  R.  29  Ch.  Dlv.  702. 

Tbe  fact  that  tbe  trustee  of  a  fund  saw  in  a 
newspaper  a  notice  of  tbe  Insolvency  of  tbe 
oeatui  que  tnut  is  sufficient  notice  to  blm,  so 
that  a  subsequent  assignee  of  tbe  ootut  (He 
triiat/  who  gave  the  trustee  format  notice  of  the 
assignment,  did  not  thereby  acquire  priority 
over  the  assignee  In  Insolvency.  Lloyd  v.  Banks, 
U  B.  3  Ch.  488.  Reversing  L.  B.  4  Eq.  222. 

3.  Indirect  notice. 
(a)  Notice  to  toUcitor  of  ttiutee. 

The  mere  fact  that  the  trustee's  solicitor  knew 
of  an  assignment  affecting  the  trust  funds  Is 
not  sufflclent  notice  to  take  tbe  fund  out  of  the 
disposition  of  assignees  In  Insolvency  of  tbe  as- 
signor. Formal  notice  Is  required.  Be  Brown, 
L.  R.  5  Eq.  88. 

Notice  to  solicitors  of  tbe  trustees  of  an  as- 
signment of  the  tmst  fund  Is  not  sufficient  to 
create  a  priority  in  the  assignee  who  gives  It. 
unless  the  solicitor  Is  actually,  either  expressly 
or  impliedly,  authorized  to  receive  such  notices. 
Saffron  Walden  Second  Ben.  Bldg,  Soc.  t.  Ray- 
ner,      R.  14  Ch.  Dlv.  406. 

So,  knowledge  had  by  an  attorney,  acting  In 
his  capacity  as  sncb,  of  the  assignment  of  a 
ttfe-Insu ranee  policy,  Is  notice  to  the  insurance 
company  sufflclent  to  prevent  tbe  policy  from 
going  into  tbe  bands  of  assignees  In  bankruptcy 
subsequently  appointed,  when  the  attorney  was 
also  an  agent  of  the  insurance  company,  and 
was  authorized  to  receive  notices  of  assignment. 
Gale  v.  Lewis,  6  Q.  B.  780,  16  L.  J.  Q.  B.  N.  8. 
119,  11  Jur.  780. 

<b)  Ftiing  lie  pendens. 

An  assignee  who,  without  knowledge  of  a 
prior  assignment,  gave  notice  to  tbe  debtors  of 
the  assignment  to  It  of  tbe  t>ook  debts  of  a  Brm, 
thereby  acquired  priority  over  an  earlier  as- 
signee who  gave  no  notice  to  the  debtors,  but 
brought  action  against  tbe  Arm  to  enforce  tbe 
security,  which  they  registered  as  a  lis  pendenti, 
and  obtained  on  iajunction  and  tbe  appointment 
of  a  receiver.  But  tbe  flllng  of  tbe  lie  pendens, 
etc.,  was  not  such  notice  to  tbe  subsequent  as- 
signee as  to  affect  the  priority  of  its  assign- 
ment.   Wigram  v.  Buckley  [1894  ]  3  Ch.  483. 

4.  A'ofloe  to  one  or  more  of  eeveral  trueteea. 

Notice  to  one  only  of  several  trustees  of  a 
fund  Is  sufflclent  to  protect  an  assignee  thereof. 
Smith  V.  Smith,  2  Cromp.  &  M.  2S1. 

So  where  a  husband,  who  was  one  of  tbe  trus- 
tees of  a  will.  Joined  with  his  wife,  who  was  one 
of  the  legatees  under  it,  in  mortgagUur  bw 
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share,  and  the  encumbrancer  served  notice  of  the 
encambrance  upon  the  mortgagor-trustee,  but 
not  upon  the  other  trustees  of  the  wUl,  such 
notice  Is  sufficient  to  protect  the  mortgage 
against  subsequent  encumbrancers,  although 
tbey  gave  formal  notice  to  all  the  trustees. 
Wllles  V.  GreenhlU,  4  De  G.  P.  &  J.  147. 

And  the  encumbrancers  of  a  fund  In  the  bands 
of  two  trustees,  who  have  gained  a  priority  over 
a  subseqnent  assignee  by  giving  notice  of  tbelr 
claim  to  one  of  the  trustees,  do  not  lose  tbelr 
priority  so  gained  by  the  death  of  that  trustee, 
although  the  other  did  not  know  of  their  claim, 
and  the  subsequent  assignee  had  before  the  trus- 
tee's death  given  notice  of  Its  claim  to  both 
trustees.  Ward  v.  Duncombe  [1898]  A.  C.  868, 
Affirming  R«  Wjatt  [1892]  1  Ch.  188. 

So  the  fact  tLat  the  officer  of  an  Insurance 
company,  to  whom  proper  notice  of  the  assign- 
ment of  a  policy  was  given,  failed  to  make  any 
entry  of  It,  and  afterwards  ceased  to  be  an  of- 
ficer of  the  company,  does  not  prejudice  the 
rights  of  the  assignee.  North  British  Ins.  Co. 
T.  Ballett,  7  Jur.  N.  8.  1263,  0  Week.  Rep.  880. 

Notice  to  one  of  a  firm  of  solicitors  who  was 
also  one  of  the  trustees  of  a  fund,  of  a  charge 
upon  the  fund  given  t>y  them  to  their  client,  Is 
snffielent  to  preserve  the  client's  priority  over 
assignees  In  benkroptcy  sabse^nently  appointed. 
Em  parte  Rogers,  8  De  G.  M.  &  G.  271. 

Bnt  an  Irish  case  presents  a  conflicting  doc- 
trine, holding  tbat  notice  of  the  assignment  of 
a  trust  fund,  given  to  only  one  of  the  trustees 
of  the  fond,  who  afterwards  died.  Is  Ineffectual 
as  against  MUbBcqaent  encumbrancers  of  t'he 
fond,  who  gave  notice  of  their  encumbrance  to 
the  surviving  trustee.  Nolan  v.  O'Brien,  L.  R. 
Ir.  7  Eq.  ISO. 

And  an  arguendo  statraaent  along  the  same 
line  la  that  notice  to  one  of  several  trustees  Is 
somclent, — at  least  as  long  as  tbat  tmstee  Uvea, 
and  the  circumstances  of  the  case  remain  unal- 
tered. Meux  V.  Bell,  1  Hare,  73,  6  Jnr.  123,  11 
h.  J.  Oh,  N.  S.  77. 

0.  When  ttiuteeg  notified  are  auperteded  by 
othcr§. 

An  assignee  of  a  reversionary  interest  In  a 
trust  fund,  who  has  given  notice  to  all  trustees 
In  existence  at  the  time  of  his  assignment.  Is 
not  re<julred  to  give  notice  to  new  trustees  ap- 
pointed upon  the  death  or  retirement  of  the 
former  ones,  in  order  to  retain  bis  priority  over 
a  Hotoequent  assignee,  who  has  taken  his  assign- 
ment after  the  appointment  of  the  new  tmstees, 
and  has  given  notice  to  them.  Re  Wasdale 
[1899]  1  Cb.  183.  68  L.  J.  Ch.  N.  S.  117. 

So,  assignees  of  trust  funds,  who  gave  notice 
to  the  trustees  of  their  claim,  are  entitled  to  sat- 
isfaction thereof  out  of  funds  remaining  In  the 
hands  of  trustees  subarquently  appointed,  who 
knew  nothing  of  tlie  claim  or  the  notice  given  to 
the  former  truKtoes;  hut  the  assignees  may  not 
compel  the  subsequently  appointed  trustees  to 
make  good  portions  of  the  fund  Invested  In 
lessebold  premises,  In  contravention  of  the 
trust,  or  t:alu  priority  over  a  cbarge  upon  the 
lt<n»c)iold  premiHea,  notice  of  which  was  received 
by  the  trustees  previous  to  notice  and  the  com- 
mf-nrenient  of  praceedinf;^  by  tbe  earlier  as- 
sIpiUM.    I'hlijps  V.  I^vegrove,  h.  R.  16  Eq.  80. 

0.  .Votfce  ffivm  to  wrong  party. 

iiubseqnent  encumbrancers  of  an  Interest  In 
a  trust  estate  still  under  the  control  of  trustees 
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of  the  original  settlement,  who  gave  notice  to 
those  trustees  and  also  to  trustees  Iqr  appoint- 
ment for  the  execution  of  certain  purposes  of 
the  trust,  thereby  gain  priority  over  prior  as- 
signees  who  gave  notice  to  the  trustees  under 
the  appointment  only.  Bridge  t.  Beadon,  L.  R. 
3  Eq.  664. 

In  tbe  absence  of  any  assent  1^  the  executor 
of  an  estate  to  a  legacy  of  stock,  notice  of  an 
assignment  for  tbe  benefit  of  creditors  of  the 

beneflclary  of  tbe  legacy,  to  ode  of  tbe  trus- 
tees In  whose  name  the  stock  happened  to 
be  Invested,  and  who  was  not  the  executor  of 
the  estate,  la  not  sufficient  to  vest  In  tbe 
assignees  tbat  equitable  possession  of  the  fund 
which  Is  required  In  order  to  postpone  a  sob- 
sequent  encumbrancer  who  bad  taken  the  pre- 
caution of  giving  such  notice  to  the  executor. 
Hate  V.  Dewell,  4  Hare,  446. 

Where  an  assignee  of  a  daughter's  Interest  la 
her  father's  share  In  bis  father's  will,  who 
knows  of  no  other  assignment,  obtains  a  stop 
order  upon  a  fund  In  court  which  Is  the  money 
out  of  which  thene  various  Interests  are  to  be 
met  after  the  administration  of  the  estate,  be 
does  not  thereby  obtain  priority  over  another 
assignee  who  gives  notice  of  his  assignment  di- 
rectly to  tbe  son's  legal  representative. — the 
proper  person  to  notify  Is  tbe  trustee  of  the  as- 
signor, vi£.,  the  son*s  personal  representative, 
and  not  tbe  father's  executors,  who  are  virtual- 
ly notified  by  tbe  stop  order  on  tbe  fund  tn 
court,    atepbens  t.  tireen  [1895  ]  2  Cb.  148. 

7.  Whv,i  aaaignor  U  alao  a  tnutee. 

The  knowledge  which  an  assignor  trustee  has 
of  an  encumbrance  given  by  him  Is  Insufficient 
to  give  tbe  assignee  priority  against  a  subse- 
quent encumbrancer  who  gives  due  notice  to  all 
tbe  trustees.  Lloyd's  Bank  Pearson  [1901]  1 
Ch.  865. 

So,  if  one  of  several  trustees  of  a  fund  Is  also 
beneflclally  entitled  to  a  sbare  of  tbat  fund  In 
reversion,  and  makes  an  assignment  to  a 
stranger  of  soch  Interest,  the  knowledge  whieb 
tbat  tmstee  of  course  has  of  his  own  assign- 
ment does  not.  In  the  absence  of  notice  to  his 
co-truBtees,  constitute  good  notice  so  as  to  give 
his  assignee  priority  over  subsequent  assign- 
ments with  notice,  since  It  would  be  to  the  in- 
terest <a  such  assignor  to  conceal  bis  former  as- 
signment in  case  be  should  desire  afterwards  to 
apply  to  another  person  to  advance  bim  a  sum 
of  money  on  an  assignment  of  his  interest. 
Browne  v.  Savage,  4  Drew.  635. 

So,  It  seems  tbat  notice  of  tbe  assignment  of 
Insurance  policies  given  to  tbe  agent  of  the  In- 
surance company  la  not  sufficient  to  give  the  as- 
signee priority  over  assignees  In  bankruptcy  of 
the  aiislgnor,  subsequently  appointed,  when  tbe 
agent  and  tbe  assignor  are  the  same  person. 
Re  Uennessy,  2  Drury  &  War.  555. 

An'  overruled  decision  Is  tbat,  since  all  tbe 
Insurera  in  the  Equitable  Insurance  Company 
are,  according  to  Its  constitution,  partners  In 
It,  therefore,  express  notice  of  tbe  assignment 
by  one  of  its  members  of  bis  policy  Is  not  nec- 
essarily given  In  order  to  preserve  priority  for 
the  claim  over  assignees  of  bankruptcy  snbse- 
quently  appointed,  since  notice  to  one  partner 
Is  Lotlce  to  the  partnership.  Duncan  v.  Chsm- 
berlayue,  11  Sim.  123.  This  decision  was  lab- 
sequently  expressly  overruled  In  Thmnpson  v. 
Spelrs,  13  Sim.  400. 

And.  uptm  the  same  point.  It  was  aubwQBent- 
ly  bsld  that  altbongb,  by  the  cmtltntlon  ef  an 
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Inanrance  compnnr,  a  shereholder  U  a  partner, 
oerertheless,  on  a  question  of  priority  of  en* 
rambrances,  notice  to  cme  of  tbe  sbarebolderB 
la  not  notice  to  tbe  company.  Kartln  t.  Sedg- 
wick, 9  Beav.  883. 

One  decision  Is  out  of  line  wttb  tlie  snthorl- 
tles  aboTe  abown,  bolding  that,  wben  a  flnn  of 
■ollcltors,  one  of  whom  was  one  of  the  tmateea 
of,  aa  well  as  Interested  wltb,  his  partners  In  a 
fond.  stTes  a  client  a  charge  thereon,  and  after- 
wards beeomea  bankropt,  tbe  notice  which  the 
one  who  was  trustee  of  tbe  fund  has  of  tbe 
asalgnment  Is  sufficient  to  take  the  fund  out  ot 
the  order  and  disposition  of  the  assignees  In 
bankruptcy.  parte  Rogers,  8  De  G.  M.  & 
G.  271. 

And  It  Is  held  tn  ToarvlUe  Nalsh,  3  P. 
Wnu.  807,  tiiat  an  assignee  to  whom  Is  assigned 
part  at  the  residuary  share  of  the  assignor, 
who  Is  one  of  the  executors.  In  an  estate,  takes 
precedence  over  a  subsequent  assignment  of  the 
whole  residuary  share  of  the  assignor  In  the 
estate,  although  the  subsequent  assignee,  who 
was  the  other  executor,  had  do  notice  of  the 
former  assignment.  Bnt  this  decision  la  baaed 
upon  the  theory  that.  In  ease  of  an  aaalgnment 
of  a  chose  In  action,  good  only  In  equity,  and 
not  at  law,  the  assignment  prior  In  point  of 
time  will  prevail,  and,  being  thus  based  upon  a 
doctrine  which  never  has  preratled  In  England, 
it  loses  Its  force  as  an  antborlty. 

8.  When  attignee  U  alao  the  truateg,  or  one  of 
the  ^ru$tee». 

There  Is  some  authority  both  ways  as  to  tbe 

sufEcIi'nc}'  of  tbe  notice  which  a  trustee  has,  as 
such,  of  an  assignment  wherein  he  Is  assignee. 

Thus,  when  au  executor  of  an  estate  la  also 
tbe  as&lgoce  of  funds  thereof  from  his  sou,  wbo 
bas  an  interest  therein,  and  wben  be,  as  such  as- 
signee, does  not  Inform  bis  cotrustee  and  ex- 
ecutor of  the  assignment,  and  dies  without  hav- 
ing given  soy  notice;  and  thereafter  tbe  son 
gives  u  subsequent  assignment  of  the  same  In- 
terests to  an  assignee  having  no  knowledge  of 
the  prior  transaction,  wbo  immediately  gives  no- 
tice of  bis  assignment  to  tbe  surviving  trustee 
or  executor, — be  thereto  gains  priority  over 
tbe  prior  assignment  Tlmson  v.  Ramsbottom, 
2  Keen,  3^. 

And,  If  an  officer  of  an  Insurance  company  la 
also  tbe  assignee  of  an  Inaurance  policy,  the  no- 
tice which  be  bas  of  tiie  assignment  Is  not 
notice  of  the  company,  and  formal  notice  must 
be  given  to  the  office.  Nortb  British  Ins.  Co. 
V.  Halletc,  7  Jur.  N.  S.  1263,  aryueado. 

But,  on  the  other  hand,  a  number  of  decisions 
adhere  to  the  doctrine  that  the  notice  which  a 
trustee  baa  of  an  assignment  by  reawin  of  being 
assignee  thereon  la  sufficient  to  preserve  priority 
for  his  ctaUn  over  subsequent  encumbrances. 

Thus,  In  case  an  assignee  of  an  Interest  In 
trust  funds  Is  also  one  of  the  trustees  of  the 
fund,  tbe  knowledge  of  the  assignment  wblch 
has  beni  made  to  himself  constitutes.  In  the  ab- 
sence of  other  notice  to  the  cotrnstees,  such  no- 
tice of  the  assignment  as  to  give  blm  priority 
over  assignments  subnequently  made  with  notice, 
because  It  Is  to  the  interest  of  such  assignee- 
trustee  tu  make  known  the  fact  of  the  assign- 
ment to  him,  to  his  cotrustees,  In  order  not  to 
Imperil  tals  priority.  Browne  Savage,  4 
Drew.  88S. 

And  It  seems  that  tbe  notice  which  a  trustee 
of  a  fund,  who  was  also  an  assignee  thereof,  bad 
of  tbe  assignment  as  such  trustee,  was  suffldent 
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to  entitle  blm  to  priority  over  a  prior  assignee 
who  gave  no  notice,  and  over  subsequent  assign- 
ments of  which  notice  was  afterward  given  him. 
Spain  V.  HamlltMi,  1  Wall.  604.  17  L.  ed.  619. 
The  question  does  not  arise,  however,  except  In 
tact 

So,  the  fact  that  n  subsequent  assignee  and 
tbe  trustee  or  executor  of  the  fund  were  one  and 
tbe  same  person  did  not  prevent  the  priority  of 
tbe  executor's  claim,  when  a  prior  assignee  bad 
given  no  aotlce  of  his  legacy.  In  Wallston 
Braswelt,  54  N.  C.  (1  Jones,  Eq.)  187. 

0.  When  ihe  frnid  U  in  court. 

There  Is  some  difference  of  opinion  as  to  the 
proper  procedure  to  be  followed  wben  the  fund 
In  which  the  parties  are  Interested  Is  In  eoart. 

It  Is  nndoabtedly  true  that  tbe  assignee  wbo 
ftrst  obtains  a  stop  order  upon  tbe  fund  In 
court  Is  entitled  to  priority,  a  stop  order  being 
equivalent  to  notice.  Swayne  v.  Swayne,  11 
Beav.  468. 

Bo,  a  suMequent  assignee  of  a  reversionary  In- 
terest of  a  fund  in  court,  who  obtains  an  order 
that  the  fund  shall  not  be  transferred  without 
notice  to  him,  thereby  obtains  a  priority  over 
an  earlier  encumbrancer  wbo  has  not  taken  that 
precautioQ.    Greening  v.  Beckford,  5  81m.  19S. 

An  aaslguee  of  the  reversionary  Interest  ot  a 
fund  in  court  who  obtains  no  stop  order  upon  It 
must  be  postponed  to  the  assignees  In  bank- 
ruptcy of  the  assignor.  Bartlett  v.  Bartlett,  1 
De  G.  *  J.  127. 

Bnt  two  decisions  present  dllferlDg  opinions 
as  to  whether.  If  the  fund  Is  In  court,  a  notice 
to  tbe  trustee  of  the  fund  will  be  effectual  to 
proaerre  an  assignee's  rights. 

Thus,  notice  to  a  trustee  of  a  trust  fund  whlcb 
has  beeik  taken  Into  court,  of  an  assignment  of 
tbe  fund,  will  give  such  assignee  priority,  al- 
though he  obtains  no  stop  order  apon  the  fond, 
over  s  prior  assignee  wbo  has  neither  given  no- 
tice to  the  assignee,  nor  obtained  a  stop  order 
upon  tbe  fund  In  conrt  Nolan  v.  O'Brien,  L.  It 
Ir.  7  Eq.  ISO. 

But;  to  tbe  crvntrary,  when  an  assignment  is 
made  by  a  catuf  que  trtutt  of  his  Interest  In  a 
trust  fund,  part  of  wblch  Is  In  court,  and  part 
In  the  hands  of  trustees,  a  notice  to  the  trustees 
will  not  I>G  effectual  as  to  that  part  of  tbe  fund 
In  court,  nor  will  a  stop  order  upon  the  fund  In 
court  be  effectual  notice  as  to  the  part  of  tbe 
fund  In  the  hands  of  tbe  trustees ;  therefore,  a 
notice  given  by  an  aaslgnee  to  the  trustees  will 
not  give  him  priority  as  to  tbe  fund  In  court 
wben  another  assignee  obtains  a  stop  order 
thereon,  although  by  his  notice  he  does  acquire 
prlsrlty  as  to  that  part  of  the  fund  In  the  hands 
of  the  trustees..  Mutual  Life  Assur.  Soc.  v, 
Langley,  L.  H.  26  Cb.  Div.  686. 

10.  Notiee  io  trustee  tefore  fund  U  vetted  in 
Aim  as  ihe  property  of  tttatgnor. 

Notice  given  to  tmatees  oC  a  fund  before  tbe 
money  actually  reaches  their  bands  Is  Inopera- 
tive to  give  priority  to  an  assignee  over  other 
assignees.  Duller  v.  Plunkett,  1  Johns.  &  H. 
441,  7  -lur.  N.  S.  873,  30  L.  J.  Ch.  N.  S.  641. 

So,  notice  given  by  trustees  of  a  marriage  set- 
tlement to  army  agents,  of  their  claim  to  the 
proceeds  of  the  sale  of  an  army  officer's  commis- 
sion before  the  receipt  by  the  agents  of  the  mon- 
ey, is  of  no  effect,  and  will  not  prevail  over  a 
claim  of  the  army  agents  to  tbe  fand.  Somer- 
set V.  Cox.  33  Beav.  684. 
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And  BO  the  moaey  gotng  to  an  army  officer  up- 
on his  retirement  does  not  become  tils  until  bis 
actual  retlreioent  Is  gaKetted ;  therefore,  al- 
though for  aomt  time  prevlouB  tbereto  the  mon- 
ey Is  placed  In  the  keeping  of  the  army  aKents. 
an  assignee  of  an  encumbrance  upon  It  cannot 
gain  priority  as  to  other  assignees  of  the  same 
fund,  by  giving  notice  prior  to  the  time  the  of- 
cer's  retirement  appears  In  the  Gazette.  John- 
atone  V.  Cox,  L.  U.  16  Ch.  Dir.  571. 

11.  Wbm  aoticea  are  stmullaneoM. 

When  notices  from  different  parties  to  trus- 
tees of  encumbrances  upon  a  trust  fund  are 
simultaneous,  the  eldor  must  be  prefnred  to  the 
younger  security.  Juhnstone  T.  Cox,  L.  R.  10 
Cb.  Dlv.  571. 

So,  If  both  assignees  give  notice  at  the  same 
time,  or  If  there  la  no  notice  by  either  assignee, 
then  the  rule,  qui  prior  ett  in  tempore,  potior 
est  in  jure,  prevails,  and  the  first  asalKnment 
win  be  sustained.  Murdoch  v.  Fioney,  21  Mo. 
138. 

When  one  notice  Is  received  at  a  bank,  acting 
as  trustee,  at  ball  past  five,  after  banking  hours, 
and  other  notices  are  received  at  the  opening  of 
the  bank  the  following  morning,  tbe  ootlcea  will 
all  be  considered  as  contemporaneous,  and  tbe 
raenmbrauces  must  take  effect  according  to  their 
dates.    Callaber     Forbes,  L.  B.  7  Ch.  109. 

e.  InterettM  not  wMftte  aoope  of  rule. 

Tha  doctrine  of  notice,  applicable  In  determin- 
ing the  priority  of  charges  on  choses  in  action, 
does  not  prevail  as  to  equitable  estates  In  land. 
Wllmot  T.  I'lke.  5  Hare.  14. 

A  personal  chattel  Is  held  by  possession;  real 
estate,  by  title.  The  rules  of  notice  ya  to  pri- 
ority do  not  apply  to  real-estate  Interests. 
Jones  V.  Jones.  S  Sim.  633. 

Tbe  rule  of  Dearie  t.  Hall,  3  Russ.  Cb.  1,  has 
come  to  be  treated  as  applying  only  to  asslga- 
mcnU  of  choses  In  action,  or  of  such  Intprests  in 
real  estate  as  can  only  reach  tbe  bands  of  the 
beueBeiary  or  assignor  In  tbe  shape  of  money,— 
It  has  nothing  to  do  with  assignments  of  equita- 
ble Interests  In  real  estate.  Ward  v.  DuDcombe 
[1893]  A.  C.  300, 

And.  also,  tbe  doctrine  that,  as  between  dif- 
ferent assignees,  he  will  be  preferred  who  has 
first  given  notice  of  his  assignment  to  the  debt- 
or, applied  to  the  transfer  of  equitable  Interests 
only,  and  has  no  bearing  upon  aaslgnments  of 
negotiable  Instruments,  or  of  instruments  made 
assignable  by  law  so  as  to  pass  tbe  legal  Inter- 
est, and  entitle  the  aaslgnee  to  sue  In  bis  own 
name.  Mutual  Protection  Ins.  Co,  t.  IlamiUoD, 
S  Sneed,  269. 

It  baa  also  been  held  that,  where  a  leasehold 
estate  was  bequeathed  to  trustees  charged  with 
the  payment  of  an  annuity,  and  the  beneflciary 
thereof  assigned  It  to  two  different  persons,  but 
tbe  Bubsequent  assignee  was  tbe  first  to  give  no- 
tice of  his  claim  to  the  trustees,  the  prior  as- 
signee did  not  thereby  lose  his  priority  because 
the  annuity  was  a  chattel  Interest,  not  a  chose 
In  action ;  and  therefore,  the  rules  established 
with  regnrd  to  assignments  of  choses  In  action 
do  not  apply.    WllLshlre  v.  Babbits,  14  81m.  76. 

Giving  notice  to  the  debtor  of  tbe  assignment 
of  the  debt  dues  not,  as  between  voluntary  as- 
signees, affect  priorities.  That  doctrine  was  in- 
troduced merely  for  the  benefit  of  purchasers 
for  value.    Justice      Wynne,  13  Ir,  Ch.  Bep. 

•.!Ra. 
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III.  Que  prior  eat  tempore,  potior  eat  fure. 

In  direct  opposition  to  tbe  so-called  BngUsb 
rule  Is  the  doctrine  which  has  foand  approvml 
and  adoption  In  a  nomber  of  tbe  states,  that, 
when  the  priority  of  different  assignees  of  the 
same  fund  Is  in  question,  be  wbo  is  first  In  point 
of  time  Is  preferred  In  law.  The  principle  upon 
which  the  doctrine  Is  based  is,  mainly,  that, 
after  an  assignee  has  once  assigned  his  Interest 
la  a  claim  or  fund,  there  remains  in  him  nothing 
to  again  assign,  and,  therefore,  that,  notwlth* 
standing  a  subsequent  bona  fide  assignee  takes 
an  asfilgnment,  be  thereby  acquires  nothing. 

A  prior  assignee  does  not  lose  ble  priority  over 
tbe  fund  aaslgaed  by  the  fftct  that  a  sobaeqiient 
assignee  first  gave  notice  of  bis  assignment  to 
the  depositary,  if  the  prior  aaalgnee  also  gave 
notice  before  tbe  time  when  the  money  became 
payable ;  had  be  failed,  however,  to  present  bis 
claim  until  after  the  payment  of  tbe  second  en- 
cumbrance,  he  might,  by  such  n^lect,  have  ren- 
dered his  rights  of  no  aTSll.  White  v.  Wiley. 
14  Ind.  49G. 

The  first  time  the  question  was  distinctly 
passed  upon  in  Kentucky  was  Columbia  Finance 
&  T.  Co.  V.  First  Nat.  Bank,  25  Ky.  L.  Rep.  561, 
76  S.  W.  156,  where  the  court  expressly  refaaed 
to  adopt  the  English  rule  declaring  that  the  pur- 
pose of  notice  la  to  protect  the  debtor  merely, — 
that  it  adds  nothing  to  tbe  assignee's  title, — 
and  held  that  among  succ3BHlve  assignments  of 
a  fund  tbe  order  of  time  controls. 

Previous  decisions  In  this  state,  while  not  spe- 
clfictally  upon  tbe  question  of  the  necessity  of 
notice,  nevertheless  are.  In  effect,  tbe  strongeot 
possible  supporters  of  the  doctrine  shown  In  the 
case  above. 

Thus,  tbe  assignee  prior  In  time  prevails  be- 
tween different  assignees  in  equity  of  a  chose  In 
action.    Talbot  v.  Cook,  7  T.  B.  U<».  438. 

And  if  the  equity  between  two  assignees  Is 
equal,  that  shall  prevail  which  is  prior  In  datfc 
Millar  T.  L'leld,  8  A.  K.  Marsh.  104. 

So,  as  between  several  assignees  of  a  fund,  re- 
sulting from  tbe  sale  of  land,  the  senior  equity 
will  have  the  preference ;  the  qaestlon  of  notice 
does  not  arise ;  the  assignees  of  the  several 
equities  take  them  subject  to  all  the  equities  that 
attached  to  the  claim  while  In  the  hands  of  tbe 
assignor.    Carlisle  v.  Jumper,  81  Ey.  282. 

Tbe  Ecgllsh  rule  has  not  been  adopted  in 
Massachusetts  where  the  assignment  of  a  chose 
in  action  is  regarded  as  complete  upon  the  mu- 
tual assent  of  the  assignor  and  assignee,  and 
does  not  gals  additional  validity  as  against 
third  perbons  by  notice  to.  tbe  debtor.  Thayer 
V.  Uaniels,  113  Mass.  120. 

So,  an  assignment  of  a  chose  In  action  Is  good 
against  a  subsequent  pnrehaser,  although  no  no- 
tice was  given  to  the  debtor,  Putnam  T.  Story, 
132  Mass.  205.  Expressly  Following  Thayer  v. 
Daniels,  113  Mass.  120. 

But.  however.  It  1?  admitted  in  this  Jurisdic- 
tion that  a  prior  encumbrancer  of  a  fund,  wbo 
has  kept  silent  in  regard  to  his  claim  until 
after  the  payment  of  a  subsequent  assignee,  will 
not  then  ba  allowed  to  reap  the  fruits  of  the  let- 
ter's vigilance,  and  appropriate  the  sum  paid. 
Mercantile  Marine  Ins.  Co.  v,  Corcoran,  1  Gray, 
7S. 

As  between  different  assignees  of  a  chose  In 

action,  by  express  asslfniment  from  the  same 
person,  tbe  one  prior  in  point  of  time  will  be 
protected,  though  lie  has  given  no  notice  to 
either  the  subsequent  assignee  or  the  debtor. 
MacDouald  t.  Kneelant.  5  Minn.  392,  Gil.  283. 
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In  New  Jersey  a  sabsequeat  assignee  of  a 
legacy  In  the  bands  of  executors  withoat  notice 
of  a  prior  encambrauce  cannot  gain  priority  for 
his  claim,  although  he  was  the  first  to  give  no- 
tice to  the  executor  at  bis  assignment,  since 
there  does  not  remain  In  an  assignor,  after  the 
assignment  of  a  legacy,  a  distinct,  subsisting 
right  capable  of  being  assigned.  Kennedy  t. 
Parke.  17  N.  J.  Bq.  416. 

So,  an  assignee  of  a  mortgage  takes  It  snbject 
to  all  egultles  to  which  It  was  liable  in  the 
hands  of  the  assignor,  and  is  not  entitled  to  no- 
tice of  prior  claims ;  therefore,  when,  prior  to 
the  assignment  of  a  mortgage.  It  had  been 
pledged  for  the  security  of  a  note,  the  assignee 
takes  subject  to  that  claim.  Kamena  t.  Uuel- 
blg,  2S  N.  J.  Eg.  78. 

As  between  assignees  of  equitable  Interests, 
thai  which  is  prior  Is  preferable.  Lindsay  t. 
Wilson,  22  N.  C.  (2  Der.  &  B.  Bq.)  80. 

l>rlor  assignees  of  portions  of  a  fund  In  the 
possession  of  the  coaoty,  who  gave  Immediate 
oollce  of  their  claims  to  the  proper  county  of- 
ficials, have  u  preference  for  their  claims  over 
a  Bubsequeut  assignee,  who  took  without  knowl- 
edKe  of  any  prior  claims.  Gillette  v.  Mnrphy,  7 
Okla.  91,  B4  Pac.  413.  This  decision  seems  to 
be  based  on  the  ground  that  priority  In  time 
gives  priority  in  right ;  that  a  party  buying  a 
chose  in  action  takes  it  subject  to  all  existing 
equities ;  and  also  on  the  ffroand  that  they  were 
not  Innocent  purchasers  for  value,  having  had 
notice  of  prior  encumbranceH  upon  the  thing  as- 
signed before  they  took  their  assignment. 

An  assignment  of  a  chose  In  action  made  In 
good  faith,  for  a  sufficient  consideration,  and 
without  Intent  to  defraud  creditors,  does  not 
gain  additional  vaJldlty,  as  against  third  per- 
sons, by  notice  to  the  debtor ;  so,  as  between  suc- 
cessive bona  Qde  assignees  of  a  chose  In  action 
frum  the  same  person,  tbe  one  prior  in  point  of 
time  will  be  protected,  though  be  has  given  no 
notice  to  either  the  subsequent  assignee  or  the 
debtor.  Meier  v.  Heps,  23  Or.  599,  32  Pac.  755, 
obiter.  And  the  court  further  says  that  where, 
as  In  Oregon,  the  sale  of  chattels,  unaccom- 
panied by  a  change  of  possession,  creates  only  a 
presamptlon  of  fraud  as  against  a  bona  flde  pur- 
chaser, which  may  l>e  rebutted  by  showing  that 
the  sale  was  made  in  good  faith,  for  a  sufflclent 
consideration,  and  without  Intent  to  defraud, 
the  foundation  fbr  the  adoptitm  of  tbe  English 
rule  falls. 

Where  the  equities  of  persons  claiming  nnder 
the  original  holder  of  a  chose  In  action  are 
equal,  the  maxim.  Prior  in  tempore,  potior  in 
jure,  will  apply :  but.  If  the  first  assignee  he 
guilty  of  fraud,  or  E>uch  gross  negligence  in  the 
assertion  of  bis  right  as  enables  the  assignor  to 
practice  a  deceit  on  a  second  purchaser,  his 
equity  will  be  postponed  to  that  of  tbe  seeond 
bona  flde  purchased.  Uaybin  v.  Kirby,  4  BIch. 
Eq.  105. 

A  transaction  having  the  effect  of  an  assign- 
ment of  certain  funds  In  an  attorney's  hands 
cannot  supersede  a  prior  assignment  of  the  same 
funds ;  and  it  makes  no  dlCTerence  which  assignee 
first  gives  notice  to  tbe  attorneys  of  bis  aaslgn- 
mont.   Brander  v.  Young,  12  Tex.  832. 

Assignments  of  specific  sums  payable  out  of  a 
fund  take  rank  In  the  order  in  which  they  were 
glvon.  Harris  County  v.  Donaldson,  20  Tex. 
Civ.  App.  9,  48  S.  W.  791. 

Assignees  of  specific  parts  of  a  fund  are  enti- 
tled to  be  paid  therefrom  In  the'  order  of  tbe  re- 
spective dates  at  whlcb  their  rights  were  re- 
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spectlvely  fixed.  The  rule  that  tbe  first  in  time 
Is  tbe  first  In  right  appliea.  Harris  County  v. 
Campbell,  68  Tex.  29,  2  Am.  St  Bsp.  467,  3  S. 
W.  248. 

And.  in  West  Vlri^uia,  that  the  bona  flde  and 
voluntary  assignment  of  personal  property  and 
choses  In  action  gives  priority  to  tbe  assignee 
over  subMquent  lienors,  although  neither  they 
nor  the  debtors  have  notice  of  the  assignment. 
Is  regarded,  argucHdo,  as  the  general  and  well- 
established  rule,  in  BanlE  of  the  Valley  v.  Qet- 
tlnger,  3  W.  Va.  817. 

A  tiona  flde  subsequent  assignee  of  a  judgment, 
taking  without  knowledge  of  any  prior  asslgn- 
meut,  nevertheless  obtains  no  rights  In  the 
Judgment,  Ijecause  the  assignor  after  tbe  assign- 
meut  to  the  previous  assignee  had  nothing 
further  to  assign,  and  since,  even  If  both  as- 
signments were  valid,  tbe  assignees  obtained 
equitatile  titles  only,  the  maxim  applies,  Vui 
prior  eat  tempore,  potior  «st  jure.  Clarke  v. 
Hogeman,  13  W.  Ve.  718. 

So,  no  notice  to  the  debtor  la  necessary  to 
perfect  the  claim  of  an  assignee  of  a  chose  In 
action,  against  a  subsequent  assignee  of  the 
same  debt.  The  equities  being  equal,  tbe  first 
assignment  to  the  extent  thereof  will  take  the 
fund.   Tiugle  t.  Fisher,  20  W.  Va.  497. 

IV.  Btateii  In  which  both  ruleg  have  been  toU 
lowed. 

a.  Slew  Yorh. 

The  ru'e  that  the  assignee  first  In  time  is 
first  in  right  is  so  undeniably  established  In  New 
York  that  the  few  early  deviations  from  this 
doctrine  are  of  little  practical  importance  at 
this  time. 

Tbe  question  first  arises  indirectly,  throuf^ 
the  enunciation  of  a  broader  principle  by  Chan- 
cel'or  Kent  in  Murray  v.  Lylbum.  2  Johns.  Ch. 
442.  While  admitting  that  tbe  assignee  of  a 
chose  In  action  takes  It  subject  to  the  same 
equities  to  which  It  was  subject  In  the  hands  of 
the  original  parties,  be  makes  a  distinction  In 
that  rule  to  the  effect  that  it  does  not  apply  to 
latent  equities  in  some  third  person  against  the 
obligee;  because,  as  he  says,  the  assignee  can 
always  go  to  the  debtor  and  ascertain  what 
claims  be  may  have  against  the  bond  or  other 
chose  In  action,  but  he  may  not  be  able  with  the 
utmost  diligence  to  ascertain  the  latent  equity 
of  some  third  person  against  tbe  obligee. 

Livingston  V.  Dean,  2  Johns.  Ch.  479,  was 
based  upon  the  principle  atwve  shown  as  enun- 
ciated bj  Chancellor  Kent,  and  held  that  an 
assignee  does  not  take  a  mortgage  subject  to  a 
latent  equity  In  a  third  person,  unless  be  has 
notice  of  It,  expressly  or  constructively. 

Subsequently,  after  tbe  establishment  of  the 
English  rule  in  that  country.  Parks  v.  lanes,  33 
Bai'b.  37,  was  decided  In  express  adherence  to 
It,  holding  that  an  assignee  of  a  residuary  Inter* 
est  In  the  estate  of  a  testator  does  not  perfect 
his  title  as  regards  the  trustees  or  executors 
holding  the  estate,  or  other  assignees  or  claim- 
ants, until  he  gives  notice  of  his  assignment; 
and  a  subsequent  assignment  must  be  preferred 
when  it  has  been  received  In  good  faith  and  per- 
fected by  prior  notice  to  the  trustees  vested  with 
the  legal  title  to  tbe  fund. 

With  the  exception,  however,  of  the  above  in- 
stances, the  authorities  in  New  York  are  all  in 
harmony,  and  It  Is  well  settled  that,  as  Iwtweea 
different  assignees  ot  a  chose  In  action  by  ex- 
press assignment  from  the  same  pecipn,  the  one 
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prior  In  point  of  ttme  will  I>«  protected,  although 
he  hee  given  no  notice  of  auch  assignment  to 
either  the  Bubaequent  assignee  or  the  debtor. 
Nllei  V.  MathuBB,  162  N.  Y.  MS,  57  N.  B.  184, 
arguendo;  SV>rtunato  t.  Patten.  147  N.  T.  277, 
41  N.  E.  572,  Reversing  K  Misc.  234,  25  N. 
Y.  Supp.  333 ;  Blanchard  v.  Evans,  23  Jonea  & 
S.  S43 ;  Fairbanks  v.  Sargent,  104  N.  Y.  108, 
58  Am.  Rep.  490,  9  N.  E.  870,  Reversing  30 
Han,  588 ;  Re  ZImmer,  76  N.  Y.  8.  R.  280,  or*- 

It  seems  that  a  prior  assignee  of  a  mortgage 

la  under  no  necessity,  In  order  to  preserve  his 
Hen  as  against  suhsequent  encumbrancers,  to 
give  them  anr  notice  thereof ;  "where  the  mort- 
gagee makes  a  secmid  assignment,  the  assignee 
knows  that  a  prior  assignment  ma^  have  been 
made,  and  consequently  must,  as  to  that  fact. 
retK>8e  on  the  responsibility  and  Integrity  of  his 
aaalgnor.  If  he  should  be  deceived,  It  Is  more 
equitable  that  he  should  sutfer,  than  to  devest 
the  right  of  the  flrst  assignee,  who  had  ac- 
quired the  1^1  estate."  James  v.  Morey,  2 
Cow.  246,  14  Am.  Dec.  475. 

A  subsequent  assignee  of  a  debt  acquires  no 
greater  rights  than  the  asttignor  possessed,  and 
therefore  cannot  lay  claim  to  a  portion  of  the 
fund  previously  assigned.  Taylw  t.  Bates,  6 
Cow.  376. 

As  between  dllCerakt  assignees  of  merely 
eqaltable  InterestB,  priority  in  time  confers  a 
preferable  rl^t.  Bush  v.  I<athrop,  22  N.  Y. 
535. 

In  a  conflict  of  oqultable  assignments  of  a 
bond  and  mortgage,  the  rule,  qvi  prUtr  eat  tem- 
pore, votlfir  eat  jure  prevallB,  and  no  notice  to 
the  debtor  by  the  prior  assignee  Is  necessary  in 
order  to  preserve  hlfl  priority  as  against  a  sub- 
sequent assignee.  Mulr  v.  Schenck,  3  Hill,  228, 
38  Am.  Dec.  083.  The  doctrine  of  this  case  is 
limited  in  Parks  v.  Innes,  33  Barb.  37,  avpra,  to 
assignees  of  debts,  and  eqnltable  interests  in  real 
estate.  It  ia  approved,  arguendo.  In  Williams  v. 
Ingersoll.  S9  N.  Y.  508. 

A  subsequent  assignee  of  an  interest  in  a 
trust  does  not,  because  her  assignment  was  ac- 
cepted by  the  trustee  of  the  fund,  thereby  ac- 
quire preference  over  the  assignees  prior  In 
point  of  time  :  the  trustee  had  no  power  as  such 
to  defeat,  defer,  or  prefer  any  of  the  assignments 
of  thR  fund.  Chester  v.  Jumel,  12S  N.  Y.  237, 
26  N.  E.  297;  Chestt-r  v.  Gesner,  24  N.  Y.  S.  R. 
234,  5  N.  Y.  Supp.  820. 

It  seems  that  tbo  Interest  of  a  subsequent 
bona  ilde  assignee  of  a  Judgment  without  no- 
tice of  a  previous  assignee  Is  not  protected,  up- 
on the  prmclple,  qni  prior  c«*  tempore,  potior 
ett  iurc.  Warner  v.  Dunham,  Hill  &  D.  Supp. 
210,  arguendo. 

Equitable  assignees  of  a  fund,  who  received 
tbeir  assignment  orally,  nevertheless  have  prior- 
ity over  subsequent  assignees  who  took  a  written 
assignment.  York  v.  Condc,  61  Hun,  26,  15  N. 
Y,  Supp.  380. 

An  assignment  of  a  thing  In  action  passes  the 
whole  title  to  the  assignee,  as  between  him  and 
a  subsequent  assignee.  Notice  la  only  necessary 
80  as  to  save  the  debtor  harmless.  Greentree  v. 
Rosenstock,  61  N.  Y.  5S3,  arguendo. 

The  assignee  of  a  mall-delivery  contract  and 
the  money  to  become  due  thereon,  although  be 
gives  no  notice  to  the  Postmaster  General,  la  en- 
titled to  priority  over  a  subsequent  assignee  of 
a  portion  of  the  money  to  become  doe,  rince  he 
has  not  ouly  the  prior,  but  the  strcNBger  and 
belter,  rlsht  to  claim  the  assigned  fond.  Brad- 
ley V.  Boot.  5  Paige,  632. 
60  L.  K.  A. 


The  same  rule  applies  In  regard  to  assignee* 
In  bankruptcy. 

It  Is  not  necessary  that  an  aaalgnee  of  a  bal- 
ance In  a  bank  to  the  credit  of  tbs  assignor 
lAonld  give  notice  of  the  transfer  or  assign- 
ment thereof.  In  order  to  preserve  his  claim 
over  assignees  in  bankruptcy  of  the  assignor 
subsequently  appointed.  Coates  t.  First  Nat. 
Bank.  91  N.  Y.  20,  Rercrslnff  IB  Jonaa  *  8. 
822. 

A  geneni  aaslgnment  under  bankruptcy  laws 
will  give  the  asslgneea  in  butkmpter  no  title 

to  the  proceeds  of  a  Judgment  which  had  been 
prevlonsly  assigned,  even  though  no  notice  of 
the  assignment  had  been  given  by  the  prior  as- 
signee to  the  defendant  In  the  action.  Bobln- 
son  T.  Weeks,  6  How.  Pr.  167,  arguendo. 

An  assignment  uuder  an  Insolvent  act  does 
not  pass  the  title  to  a  debt  which  bad  been  pre- 
viously assi^ed  by  the  Insolvent.  Hopkins  r. 
Banks.  7  Cow.  660. 

b.  Penneylvania. 

Until  the  decision  in  Fhilups's  Estatb,  the 
question  does  not  seem  to  have  been  definitely 
settled  In  Pennsylvania. 

The  Intimation  In'  Fisher  v.  Knox,  18  Pa.  622. 
53  Am.  Dec.  603,  quoted  at  length  In  the  opin- 
ion In  Phillips's  Estate^  does,  it  is  true,  sup- 
port that  decision,  as  does  also  Barker's  Estate, 
6  I  .aw  Tinges,  N.  S.  165,  repwted  as  follows  In 
3  Brigbtly's  Dig.  2993  :  "A  subsequent  assignee 
of  a  Judgment  Is  protected  against  a  prior  as- 
signee who  gives  no  notice  of  bis  purchase.*' 

But,  on  the  other  hand.  It  was  the  doctrine  of 
Coon  V.  Reed,  79  Pa.  24U,  that,  as  between  dif- 
ferent assignees  of  a  chose  in  action  not  yet 
reduced  to  Judgment,  the  rule,  prior  eat  in  tem^ 
pore,  potior  eut  in  /ure  sppllea. 

And  In  Wethrlll's  Appeal,  8  Grant,  Gas.  281, 
it  was  held  that  the  purchaser  for  value  of  a 
chose  In  action  Is  not  to  be  affected  by  latent 
equities  of  third  persons.  He  is  only  bound  to 
Inqulru  as  to  prior  equities  of  the  debtor. 

Ad  so,  too,  it  was  held  tbat  specific  assign- 
ments or  certificates  of  portions  of  a  fund  In 
court  take  effect  In  the  order  In  which  they 
were  Issued.  The  first  in  order  of  time  Is  first 
In  right.    Mann's  Appeal,  18  Pa.  249. 

The  question  bas,  however,  never  come  up 
squarely  In  rennsylvonla  until  Phillips^  bs- 
TATB,  which  must  therefore  be  deemed  to  estab- 
lish the  rule  In  that  state. 

c.  Other  ttatea. 

In  an  early  California  case  It  was  held  that, 
as  between  two  bona  ilde  assignees  of  a  Judgment 
which  la  a  chose  in  action,  not  negotiable,  the 
assignee  first  In  lime  Is  prior  In  right.  Fore  t. 
Blanlove.  18  Cal.  436. 

But  by  a  later  decision  the  English  rule  was 
adopted.  It  being  held  that  a  subsequent  assignee 
of  book  accounts  and  demands,  who  Immediately 
took  possession  thereof  and  gave  notice  of  tbe 
assignment  to  the  debtors,  without  notice  of  a 
prior  asBtgnuent.  Is  entitled  to  priority  over  a 
prior  assignee  who  gave  no  notice  to  the  debtors 
of  his  claim.  Graham  Paper  Co.  v.  Pembroke, 
124  Cal.  117,  44  L.  R.  A.  632,  71  Am.  St.  Bep. 
26,  56  Pac.  627. 

In  Illhiols  the  English  rule  received  some 
early  approval,  but  the  doctrine  finally  settled 
upon  Is  the  priority  of  tbe  encumbrancer  flrst  fa 
point  of  time. 

Thus,  If  the  assignee  doea  not  give  prompt  no- 
tice to  the  debtor  of  his  aaslciinwnt,,  siich,amls- 
Digiiized  byV^TKJVlt: 
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■loQ  ezposea  Urn  to  be  overreaclied  by  a  aubw- 
gusnt  asttlgnmeot  to  another.  Morris  t. 
Cbetier,  01  IlL  451,  <ibit9r.  TbU  ttatement  was 
■pprored,  arffuendo.  In  Ifoore  Orarelot,  8  lU. 
App.  442.  But  In  Hawk  t.  AmeQt,  28  111.  App. 
890,  It  was  declared  to  b*  Id  ths  nature  of 
dictum,  and  tbe  court  adheres  to  tbe  contrary 
doctrlu*,  boldlns  that  aaalgneM  ot  cboses  In  ac- 
tion take  (miy  the  same  equlUes  that  the  assign- 
or bad ;  and  this  rule  applies  to  third  parties 
who  acquire  rl^ti  to  the  thinr  assigned,  before 
tbe  sobsequent  asalgnment,  of  which  the  last  as- 
signee may  not  have  notice. 

And  BO,  a  subsequent  assignee  takes  a  chose 
In  action  subject  to  all  equities  existing  between 
any  prior  assignor  and  assignee.  Bntberlsnd  v. 
Reeve,  101  III.  884,  88  N.  B.  180.  argumdo. 

In  Ohio  It  was  held  that  the  treasurer  ot  a 
school  fund,  who  is  also  tbe  assignee  of  a  teacb- 
er'8  wages  wblcb  are  payable  out  of  tbe  fund,  is 
entitled  to  bis  claim  In  preference  to  a  subse- 
quent bona  Qde  assignee,  because  tbe  latter  took 
bis  assignment  subject  to  all  tbe  Infirmities  and 
equities  imposed  upon  it  by  his  assignor ;  and 
because  the  treasurer's  assignment  was  prior  in 
pomt  of  time,  and  be  was  In  possession  of  the 
fund  In  controTeray.  Porter  v.  Dunlap,  17 
Ohio  St.  081. 

But  It  seems,  OfirwefHlo,  from  a  later  case, 
that  the  time  when  notice  of  an  assignment  Is 
received  by  a  debtor  Is  material  in  determining 
tbe  rights  of  a  subsequent  bona  fide  purchaser 
of  the  same  cbose  in  action.  Copeland  v.  Ifan- 
ton,  22  Ublo  St.  898. 

v.  Other  oases. 

As  between  assignees  of  different  notes  se- 
cored  by  a  common  Hen,  there  IB  no  priority ; 
the  seversi  assignees  are  entitled  to  a  pro  rata 
dlstrlbotlwn  ot  the  proceeds  of  the  property 
without  regard  to  the  toattirity  of  tbe  notes  or 
the  time  of  assignment.  Kinuey  v.  Ooodpaster, 
4  Ky.  L.  Rep.  536 ;  Donley  v.  Hays,  IT  Serg.  ft 
B.  400  (one  Judge  dissents). 

As  to  iBslgnees  of  partial  assignments  of  a 
fund,  notice  to  the  debtor  is  Ineffectual  to  gain 
priority  for  an  assignee,  unless  the  debtor  con- 
sents to  tbe  asaigiunent,  since  tbe  creditor  can- 
not, without  consent  of  the  debtor,  split  up  a 
claim  by  assignment  or  otherwise,  so  that  sev- 
eral suits  may  be  maintained  thereon ;  tlierefore, 
different  assignees  under  sneb  circnmstances. 


who  have  no  priority  as  to  date,  will  be  consid- 
ered equal,  without  regard  to  priority  of  notices 
given  by  them  to  the  debtor.  Skobls  v.  Ferge, 
102  Wis.  122,  78  N.  W.  426. 

VI.  When  the  eomtraet  atatgned  prooUea  at  to 
MOd<  of  aationmoM. 

It  Is  undoubtedly  true  that  when  a  contract, 
the  money  due  or  to  become  due  on  which  Is  as- 
signed, provides  as  to  tbe  manner  in  which  It 
may  be  assigned,  such  procedure  must  be  ob- 
served, and  tbe  rules  of  law  as  to  the  priority 
rights  <tf  assignees  in  general  do  not  apply  when 
they  conflict  with  the  provisions  of  the  contract 
Itself. 

Thus,  where  a  contract  between  the  city  and  a 
contractor  provides  that  no  assignment  ot  the 
contract  shall  be  made  without  the  previous 
written  consent  of  the  commissioner  ot  public 
works  indorsed  on  the  contract,  then  modua  et 
convenOo  vincunt  legem,  and  a  subsequent  as- 
signee, who  compiled  wltb  this  provision  of  the 
coutract,  takes  precedence  over  a  prior  assignee, 
who  omitted  to  do  so.  Portnnato  v.  Patten,  6 
Misc.  234,  25  N.  Y.  Bupp.  888. 

So,  tbe  principle  of  Dearie  v.  Hall,  3  Bnss. 
Cb.  1,  Is  not  applicable  in  case  of  transfer  of 
shares  of  stock  in  a  company  organized  under 
the  companies  act  ot  1862,  wherein  tbe  pro- 
cedure to  be  followed  In  making  transfers  of 
stock  Is  especially  provided  tor,  and  wbereln  no 
equitable  Interests  In  stock  are  recognised.  8o- 
cMt6  Mnftrale  de  Paris  v.  Walker,  L.  B.  11  App. 
Cas.  20;  SoclfitS  Genfirale  de  Paris  v.  Tram- 
ways Union  Co.  L.  R.  14  Q.  B.  Div.  425. 

In  such  Instances  priority  of  title  prevails. 
Moore  V.  North-western  Bank  [1801]  2  Cb.  099. 

The  assignee  of  an  Insurance  policy  wblcb  re- 
cited that  no  assignment  of  It  should  be  made 
unless  in  writing  Indorsed  thereon,  who  took  an 
assignment  upon  a  separate  sheet  of  paper 
slightly  glued  to  the  policy,  and  gave  tbe  com- 
pany no  other  notice,  is  guilty  ot  such  laches  as 
to  prevent  bis  recovery  against  a  subsequent 
bona  flde  assignee  for  value  to  whom  the  Insur- 
ance company  paid  the  proceeds  of  the  policy 
without  notice  of  the  prior  assignment,  tbe  at- 
tached slip  of  paper  having  been  removed  from 
It  before  It  wss  surrendered  to  the  cominny. 
Bridge  V.  Connecticut  Hut.  L.  Ins.  Co.  102  Moss. 
843,  20  N.  B.  612.  H.  M.  U. 
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FUtST   NATIONAL   BANK   OF  NASH- 
VILLE, Plff.  in  Err., 

V. 

NATIONAL  SURETY  COMPANY. 

(180  Fed.  401.) 

1.  A  bamk  «levlc  wkc»,  kavlms  sime  om  a 
Taeatlva,  has  oTeratar«d  his  tlaae  for 


NOTS. — For  tbe  somewhat  similar  question  of 
liability  ot  sureties  on  ofllclal  bonds  for  second 
term  for  delinquencies  of  first  term,  see,  In  this 
series.  Pine  County  v.  WUlard,  1  L.  B.  A.  118, 
and  note. 

As  to  extension  of  liability  on  official  bond 
while  officer  Is  holding  over  after  expiration  of 
regular  term,  see  Baker  City  v.  Mnrpby,  85  L. 
B.  A.  88,  and  note. 

ee  L.  s.  A. 


a  abort  period,  must  be  regarded  as  still 
In  the  service  of  the  bank,  where  that  rela- 
tion is  yet  recogntised  by  the  employer  for  the 
purpose  of  adjusting  the  liability  of  his  bonds- 
nan  for  losses  suffered  by  the  bank  because 
of  fictitious  credlU  entered  by  blm  In  tbe  ae- 
connta  of  a  eastomer,  so  that  trausaetlMis 
which  occur  during  such  abeenee  mast  be 
taken  into  consideration. 
2,  If  a  baak  elerlc,  dvrlav  a  of 


AS  to  period  of  time  covered  by  bond  of 
cashier  conditioned  for  tbe  faithful  discharge  of 
his  duties  forever,  where  be  is  elected  tor  but 
one  year,  but  is  therestCer  re-elected  annually, 
B»i  First  Nat.  Bank  v.  Briggs,  37  L.  R.  A.  845. 

As  to  application  ot  payments  by  creditor  g^- 
eraUy,  see  note  to  Blake  v.  Sawyer,  12  L.  R,  A. 
712. 
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rears    covered  different  bond* 

graarantcelDg  tbs  bank  agaloBt  "loss"  through 
his  acts,  falsifies  the  accouBts  at  a  customer 
BO  as  to  give  him  a  fletltloos  credit,  tbe  court. 
In  determining  the  llahlllt;  of  tbe  snret?  on 
^be  last  bond,  will  appropriate  the  deposits  of 
the  customer,  made  dnrhig  that  time,  to  the 
checks  drawn  during  the  same  term,  and  If. 
when  BO  applied,  tbe  drafts  have  not  exceeded 
tbe  deponlts.  no  loaa  has  resulted  to  the  bank 
tor  which  the  last  surety  can  be  charged. 

(Ua;  9,  1904.) 

ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Middle  District  of 
Tfennessee  to  review  a  judgment  in  favor 
of  defendiint  in  an  action  brought  to  enforce 
the  liability  of  the  sureties  upon  the  bond 
of  a  bank  clerk.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
Ai^ed  before  Lurlon,  Severetu,  and  Rich- 
ards, Circuit  Judges. 

Messrs.  Walter  Stokea  and  Jamei  C. 
Bradford,  for  plaintiff  in  error: 

The  debtor  or  party  paying  the  money 
may,  in  ease  he  chooses  to  do  bo,  direct  its 
application.  If  he  fails,  the  right  devolves 
upon  the  creditor;  and  if  the  latter  fails,  the 
law  will  make  the  application  according  to 
its  own  notions  of  justice. 

National  Bank  v.  Mechanics'  Nat.  Bank, 
fl4  U.  S.  437,  24  L.  ed.  176;  United  iitates 
V.  Kirkpairick,  9  Wheat.  720,  6  L.  ed.  199; 
United  States  v.  January,  7  Cranch,  572,  3 
L.  ed.  443;  Simaan  v.  Ingham,  2  Barn.  & 
C.  65;  Clayton's  Case,  I  Meriv.  684;  Ches- 
ter V.  Wheeltcright,  15  Conn.  562;  Bail  v. 
ilaraton,  17  Mass.  576;  Pattiaon  v.  Hull,  0 
Cow.  771;  BUtckmore  v.  Oranbery,  98  Tenn. 
277,  39  S.  W.  229. 

The  fictitious  credits  during  the  period 
covennl  by  the  last  bond  increased  the  loan 
of  the  bank  that  much;  and  it  did  not  mat- 
ter how  much  money  was  deposited  by  the 
customer,  or  when,  so  long  aa  the  deposits 
did  not  equal  the  aggregate  of  all  the  over- 
drafts from  the  time  they  originally  com- 
menced until  they  ceased. 

The  relation  between  a  general  depositor 
and  the  bank  is  that  of  debtor  and  creditor ; 
and  moneys  received  on  general  deposit  and 
conuoingled  with  other  moneys  of  Uie  bank 
become  its  property. 

Bank  of  Marjfsville  v.Windiaoh'Muhihava- 
er  Breicing  Co.  50  Ohio  St.  151,  40  Am.  St. 
Bep.  660,  33  N.  E.  1054;  ahipman  Banh 
of  Stale,  126  N.  Y.  318,  12  L.  R.  A.  791, 
22  Am.  St.  Rep.  821.  27  N.  E.  371;  Carr 
V.  National  Security  Bank,  107  Mass.  45, 
9  Am.  Rep.  6;  Bedford  Bank  t.  Aooam,  125 
Ind.  584,  0  L.  R.  A.  660.  21  Am.  St  Rep. 
258,  25  N.  E.  713;  Schmidt  v.  Barker,  17 
La.  Ann.  261,  87  Am.  Dec.  627 ;  Griasom  v. 
Commerotol  Nat,  Bank,  87  Tenn.  350,  3 
66  L.  R.  A. 


Mat, 

L.  R.  A.  278,  10  Am.  St.  Sep.  660,  10  a  W. 
774;  Foley  V.  BUI,  2  B;  L.  Cos.  28. 

And,  because  of  this  relation  of  debtor 
and  creditor,  the  banker  may  hold  the  funds 
of  his  customer  on  deposit,  and  apply  them 
to  debts  that  may  be  due  liy  the  latter. 

Bank  of  Maryavitle  t.  WindiatA-UuM^ 
hawer  Bretoing  Co.  60  Ohio  St.  161,  40  Am. 
St.  Rep.  660,  33  E.  1054;  Falkland 
St.  Nioholaa  Nat.  Bank,  84  N.  Y.  146;  Wood 
T.  Boylaton  Nat.  Bank,  129  Haas.  3S8,  37 
Am.  Rep.  366;  Central  Nat.  Bank  t.  Von- 
nectiout  Hut,  L.  Ina.  Co.  104  U.  S.  S4,  26 
L.  ed.  093;  Bedford  Bank  t.  Aooom,  126 
Ind.  684,  9  L.  K.  A.  660,  21  Am.  St  Rsp. 
258,  26  N.  E.  713. 

Moneys  deposited  by  Omnor  ft  Brady  at 
once  became  the  property  of  the  bank;  and 
the  effect  was  to  reduoe  the  debt  owing, 
leaving  a  balance  unpaid. 

Clayton's  Com,  1  Heriv.  672;  TAompeon 
V.  St.  Nicholaa  Nat.  Bank,  113  N.  Y.  S25, 
21  N.  E.  57;  Patterson  t.  Bank  of  Britiah 
Columbia,  26  Or.  509,  38  Pac.  817;  I7nt(atf 
States  T.  Kirkpairick,  9  Wbeat.  720,  6  L. 
ed.  199;  Allen  v.  Brotcn,  39  Iowa,  332;  Na- 
tional Park  Bank  v.  Seaboard  Bank,  114 
N.  Y.  28,  11  Am.  St.  Rep.  612,  20  N.  E. 
632;  Allen  v.  Culver,  3  Denio,  284;  Baker 
v.  Stackpoote,  9  Cow.  420,  18  Am.  Dec.  508; 
Heilbron  v.  Biasell,  Bail.  Eq.  430;  Field  v. 
Carr,  5  Bing.  13;  Lippman  v.  Boala,  16 
Lea,  283. 

Payments  will  be  first  applied  to  the  old- 
est debt. 

Parks  V.  Ingram,  22  N.  H.  283,  55  Am. 
Dec.  153;  Milliken  v.  Tufta,  31  Me.  500; 
Lawton  v.  Blitch,  83  Ga.  663,  10  S.  E.  353; 
tfloom  V.  Kern,  30  La.  Ann.  1203;  Smith  v. 
Oakes,  141  Mass.  451,  55  Am.  Rep.  487,  5 
N.  E.  824;  United  States  v.  Kirkpatrick,  9 
Wheat.  720,  6  L.  ed.  199;  Field  T.  Holland, 
0  Cranch,  8,  3  L.  ed.  136. 

And  to  those  debts  for  which  the  security 
is  most  precarious,  or  to  an  unsecured,  ra- 
ther than  to  a  secured,  debt. 

Field  Y.  Holland,  0  Cranch,  8,  3  L.  ed. 
136;  Schuelenburg  v.  Martin,  2  Fed.  747; 
■Johnson's  Appeal,  37  Pa.  268;  State  v.  Sooy, 
39  N.  J.  L.  539;  Seymour  v.  Van  Slyck,  8 
Wend.  403;  Stone  v.  Seymour,  15  Wend.  19; 
State  u«c  of  Buchanan  Co.  v.  Smith,  26  Mo. 
226,  72  Am.  Dec.  204;  Sandwioh  t.  Fiah, 
2  Gray,  208;  Atty.  Oen.  y.  Manderaon,  12 
Jur.  383;  Cynne  v.  Bumell,  7  Clark  ft  F. 
572. 

Mesara.  Oranlwrr  *  Trabme,  for  de- 
fendant in  error: 

Ho  loss  was  occasioned  the  bank  aa  the 
result  of  Lea's  conduct  during  the  currency 
of  the  bond  sued  on.  The  surety  company 
is  only  liable  as  surety  for  defaults  oc- 
curring after  May  1,  1900,  uid  is  entitled. 
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in  the  determination  of  this  question,  to  be 
credited  with  all  deposits  made  after  May  1. 

Jones  Vt  United  States,  7  How.  688.  12  L. 
ed.  873;  United  States  v.  Stone,  106  U.  8. 
525.  27  L.  ed.  163.  1  Sup.  Ct.  Rep.  287; 
Piokering  v.  Day,  3  Uoust  (Del.)  474,  95 
Am.  Dec  812;  Boodif  v.  United  States,  1 
Woodb.  &  M.  160,  Fed.  Cas.  Ko.  1,636; 
United  States  v.  Linn,  2  McLean,  60L,  Fed. 
Cas.  Ko.  lS,e06;  Postmaster  General  v.  Nor- 
veU,  Oilp.  106,  Fed.  Caa.  No.  11.310;  Myers 
T.  United  States,  1  McLean.  493.  Fed.  Cas. 
Nu.  0,096 ;  Paw  Paw  Ttcp.  T.  Eggleston,  26 
Mich.  40;  Porter  v.  Btaadeg,  47  Me.  CIS,  74 
Am.  Dec  601;  United  States  t,  Morgan, 
28  Fed.  61 ;  United  States  t.  Fan  Steinberg, 
77  Fed.  860 ;  AnoAeim  Union  Water  Co.  t. 
Parker,  101  CaL  483,  35  Pac  1060;  Pine 
County  V.  Willard,  30  Minn.  125,  1  L.  B.  A. 
118,  12  Am.  St.  Rep.  622.  30  N.  W.  71; 
Gray  v.  State,  95  Tenn.  321,  32  8.  W.  201; 
Anderson  County  v.  Hays,  80  Tenn.  650,  42 
S.  W,  260. 

The  bond  was  current  from  May  1  until 
subsequent  to  August  6,  1000. 

Iiwton,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  was  an  action  by  the  First  National 
Bank  of  Nashville,  Tennessee,  against  the 
National  Surety  Company,  on  a  bond  of 
indemnity  made  by  the  latter  company,  to 
recover  a  loss  sustained  through  the  dis- 
honest conduct  of  one  W.  W.  Lea,  an  in- 
dividual bookkeeper  in  the  service  of  the 
bank.  Upon  the  pleadings  and  evidence 
Judge  Clark  directed  a  verdict  for  the  surety 
company. 

By  the  bond  the  surety  company  agreed 
to  pay  to  the  bank  "the  amount  of  any  toss 
or  damage  that  shall  happen  to  the  employ- 
er, in  respect  of  any  funds,  property,  or 
estate  belonging  to  or  in  the  custody  of  the 
employer,  through  the  dishonesty  of  any 
of  the  employees,  or  through  any  act  of 
omission  or  commission  of  any  of  the  em- 
ployees, done  or  omitted  in  bad  faith,  and 
not  through  mere  negligence,  incompetency, 
or  any  error  of  judgment,"  etc.  The  bond 
covered  a  number  of  the  bank's  eroployeea. 
of  whom  W.  W.  Lea  was  one.  Lea  was  the 
bookkeeper,  and  kept  the  individual  ledger 
containinfj  accounts  of  those  depositors  the 
initial  letterR  of  whose  names  were  one  of 
the  letters  of  the  alphabet  from  A  to  K,  in- 
clusive. Among  those  deponitora  whose  ac- 
counts were  kept  by  him  was  the  mercan- 
tile firm  of  Connor  &  Brady.  This  firm  did 
business  with  the  plaintiff  for  a  number  of 
years.  ITieir  account  was  what  is  called  an 
"active"  one,  and  almost  daily  deposits  were 
made  and  checks  drawn  thereon.  Lea  nei- 
ther received  nor  paid  out  any  money.  De- 
posits were  paid  to  the  receiving  teller, 
«6  L.  R.  A. 


who  during  the  same  day,  turned  over  to  the 
assistant  teller  memoranda  of  the  deposits 
called  "deposit  slips."  A  list  of  these  was 
made  out  by  the  assistant  teller,  which  was 
handed  to  the  individual  bookkeepers,  who 
entered  therefrom,  on  a  book  called  the 
"scratcher,"  the  amount  of  each  deposit 
and  the  name  of  the  depositor.  Checks  were 
paid  hy  the  paying  teller,  who,  after  pay^ 
ment.  turned  same  over  to  the  assistant  tell- 
er, who,  after  making  a  list  Of  them,  hand- 
ed them  to  the  individual  bookkeepers.  The 
latter  then  entered  them  on  the  scratclier. 
At  the  close  of  each  day  the  individual 
Imtdckeepers  transferred  from  the  serateher 
to  the  individual  ledgers  the  deposits  and 
checks  thus  recorded  thereon.  This  ledger 
should  therefore  show  deposits  and  checto 
corresponding  with  the  entries  made  on  the 
scratcher.  The  account  of  each  customer 
was  balanced  at  the  end  of  each  day,  and, 
if  properly  kept,  showed  the  precise  c(mdi- 
tion  of  the  depositor's  aecoimt  after  credit- 
ing each  deposit  and  charging  each  paid 
check.  The  account  of  Connor  &  Brady  was 
in  this  way  kept  by  Lea.  There  was  evi- 
dence tending  to  show  that  in  the  interest 
of  Connor  &  Brady,  and  for  the  purpose  of 
defrauding  the  bank,  the  account  of  that 
firm  was  falsified  in  three  distinct  ways, 
the  object  being  to  give  Connor  &  Brady  fic- 
titious credit  balances  against  which  they 
could  draw.  One  of  the  methods  was  to  post 
from  the  scratcher  a  lai^r  deposit  than 
sliowu.  To  illustrate:  On  JvlIj  2,  1900,  the 
firm  deposited  $503.70.  which  was  honestly 
entered  by  Lea  on  the  scratcher  from  the 
deposit  slips  handed  him  by  the  assistant 
teller.  In  posting  this  to  their  account  on 
the  individual  ledger,  this  deposit  was  en- 
tered as  $1,503.70.  Another  method  was 
by  charging  a  check  as  for  a  less  amount 
than  shown  by  the  scratchbook  entry.  Thus, 
on  June  29,  1900,  checks  drawn  by  them 
were  paid  which  aggregated  $631.10,  and 
were  properly  entered  on  the  scratcher,  but 
posted  in  their  ledger  account  as  $331.10, 
thus  increasing  their  credit  balance  by  $300. 
A  third  method  was  by  false  extensions  of 
footings  and  balances.  An  example  is  this: 
On  May  7,  1900,  by  false  additions,  their 
credit  balance  was  increased  $1,000.  This 
system  of  false  entries  was  begun  and  con- 
tinued for  nearly  five  years,  and  on  May  1, 
1900,  Connor  A  Brady  had  overdrawn  their 
account  $50,029,  although  the  account  on 
the  ledger  did  not  show  any  overdraft  at  all, 
in  consequence  of  the  skill  with  which  fic- 
titious credits  had  been  given  them  through 
Idea's  methods.  Detection  had  been  success- 
fully avoided  hy  methods  not  necessary  to 
state,  and  on  May  I,  1900,  I*a  bore  an  un- 
tarnished reputation,  and  was  so  represented 
for  the  purpose  of  securing  J^t^f^m^ 
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suit,  which  went  into  force,  as  of  that  date, 
for  the  term  of  one  year.  For  the  loss  which 
had  or  might  be  sustained  as  a  consequence 
of  Lea's  dishonest  methods  prior  to  the  cur- 
rency of  this  bond,  it  is  not  sought  to  hold 
the  appellee  respousible.  For  the  two  years 
preceding  May  1,  1900,  a  bond  with  a  dif- 
ferent surety  had  been  in  force,  and  during 
that  term  of  two  years  it  is  shown  that 
Connor  &  Brady  had  increased  their  over- 
draft by  about  $21,000,  and  for  that  loss  a 
daim  was  made  against  the  surety  company 
responsible.  This  suit  is  for  the  loss  in- 
curred through  the  continuance  of  Liea's  dis- 
honest practices  during  the  currency  of  the 
bond  made  by  the  National  Surety  Com- 
pany. 

The  contention  is  that,  tiirough  false  en> 
tries  made  after  May  1,  1900,  the  credit  bal- 
ance of  Connor  ft  Brady  was  fraudulently  in- 
creased to  the  extent  of  93,384.71  and  that 
for  this  amount  the  sure^  company  is  lia- 
ble. Lea  neither  received  nor  paid  out  a 
dollar  of  the  bank's  money.  He  was  only  a 
bookkeeper,  and  his  dishonesty  consisted 
only  in  so  falsifying  the  account  of  Connor 
&  Brady  as  to  enable  that  firm  to  overdraw 
its  account.  The  mere  fact  that  Lea  fraudu- 
lently increased  tin  balance  in  favor  of 
Connor  A,  Brady  by  any  of  tiie  methods  de- 
scribed is  not  enough  to  fasten  responsibil- 
ity upon  his  surety.  The  bond  is  to  indem- 
nify the  bank  against  any  "loss"  through  his 
dishonesty.  It  follows,  therefore,  that  un- 
less Connor  &  Brady,  through  Lea's  fraudu- 
lent practices,  did  draw  out  more  money 
by  check  than  they  deposited,  no  loss  would 
be  shown.  Now  the  plaintiff  says  that  this 
is  just  what  did  occur,  and  that  Connor  & 
Brady  did  draw  out  $3,384.71  more  than 
thpy  deposited.  And  so  it  was  shown  that 
between  May  1,  1900,  and  July  16,  1900,  the 
checks  drawn  by  Connor  &  Brady  and  paid 
by  the  bank  exceeded  their  deposits  by  $3,- 
384.71.  If  the  account  had  then  been  closed 
and  Connor  &■  Brady  did  not  make  this  over- 
draft good,  a  case  of  a  "loss"  under  the  bond 
would  be  made  out.  But  the  defendant  says 
the  account  was  not  then  closed,  and  that 
Connor  &,  Brady  continued  to  make  deposits 
and  draw  chedcs,  and  that  by  August  3, 
1900,  their  aggregate  deposits  after  May  1, 
1900,  had  exceeded  their  checks  by  more 
than  $500,  and  that,  when  the  account  was 
finally  dosed  by  the  bankruptcy  in  Novem- 
ber  of  1900,  their  excess  of  deposits  over 
checks  vM  more  than  $10,000,  and  that  the 
bank  did  not,  after  the  bond  went  into  effect, 
sustain  uy  loss  1^  reason  of  Lea's  prae- 
tioes. 

During  what  period  of  this  time  iras  the 
bond  operative  na  an  indemnity  I  The  term 
oontrocted  for  was  (me  entire  year.  But  it 
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was  evidently  subject  to  termination  by  the 
discontinuance  of  Lea's  services,  for  in  that 
event  there  would  be  no  one  upon  whom  it 
could  operate.  On  July  16,  1900,  Lea  was 
given  a  two-weeks  vacation,  in  pursuance 
of  a  general  custom  of  the  bank,  during 
which  his  salary  went  on.  He  was  due  to 
return  August  1st.  He  did  not  return  then 
or  at  any  other  time.  Whether  his  vacation 
was  extended  does  not  appear.  Ko  reason 
for  suspecting  his  books  was  entertained 
when  he  went  Away,  and  the  testimony  of 
Mr.  Watts,  the  cashier  of  the  bank,  was  that 
between  August  8  and  12,  1900,  it  was  as- 
certained that  his  books  "were  out  of  bal- 
ance with  the  general  ledger,  and  thereupon 
an  expert  was  put  upon  the  hookM  to  ascer- 
tain whetlier  or  not  this  information  was  the 
result  of  fraud  and  disiionesty  upon  -the- 
part  of  Lea."  That  the  bonk  did  not  re- 
gard Lea  as  out  of  its  service  prior  to  this- 
disoovery  is  dear,  for  as  late  as  August 
17th  the  cashier  wrote  to  the  surefy  com- 
pany, saying,  among  other  things :  "Mr.  Lea 
left  our  offioes  recently  to  take  his  vamtion 
imder  custom  recently  adopted,  and  has  not 
yet  returned.  There  is  a  chance  for  hia  ac- 
counts to  be  irr^ular,  and  we  are  now  be- 
ginning an  investigation." 

He  was  absoit  on  leave,  and  wiUi  salaiy, 
up  to  August  1.  IflOO.  Manifestly  his  em- 
ployment continued  up  to  that  date.  The 
aooount  exhibited  shows  that  up  to  July 
26ih  there  was  a  gain  in  deposits  over  dieeks 
paid  of  $1,767.76,  and  the  cashier  testifies 
that  by  August  6th  the  deposits  exceeded 
chedES  by  more  than  $600.  There  was  no 
suspicion  as  to  the  correctness  of  Lea^  bodes 
before  August  8th,  and  no  reason  for  re- 
garding his  employment  as  ended  until  his 
absence  beyond  his  leave  was  explained  by 
discovery  of  his  frauds.  We  therefore  con- 
clude, as  an  inference  of  law  and  fact,  that 
his  employment  did  not  terminate  prior  to 
the  discovery  of  facts  casting  suspicion  upon 
his  books.  The  bond  was  therefore  in  force 
at  least  up  to  August  6,  1900,  at  which  date 
the  deposits  during  its  currency  exceeded 
checks  drawn  and  paid  during  same  period. 

Now,  if  we  are  to  segregate  the  account  of 
Connor  &  Brady  during  that  period  begin- 
ning May  1,  and  ending  August  6,  1000,  no 
loss  resulted  from  Lea's  fraudulent  entriea, 
because  the  deposits  during  that  time  ex- 
ceeded checks  drawn  against  tlie  acoouut. 
But  the  tunk  contends  that  the  acoount  of 
Connor  &  Brady  shows  that  on  July  16, 
1900,  it  was  overdrawn  $8,884.71,  and  that 
this  overdraft  was  made  possible  only  by 
the  concealed  fraudulent  posting  of  their  ac- 
count by  Lea,  and  tiiat  at  tluit  date  the  bank 
had  actually  sustained  the  loss  for  which  it 
now  sues,  and  that  the  deposits  made  oflw 
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■July  16,  1900,  should  be  applied  as  pay- 
mentfl  upon  the  oldeat  items  of  overdraft, 
■and  not  in  satisfaction  of  the  overdrafts  oc- 
curring during  tiie  currency  of  tlie  bond. 
This  pretients  a  question  of  appropriation 
of  payments  of  much  perplexity.  The  ac- 
count of  Connor  &  Brady  did  not  on  its  face 
show  any  overdraft,  either  before  or  after 
tiie  bond  in  suit  went  into  effect.  The  de- 
posits made  were  not  made  under  any  special 
arrangement.  The  account  was  the  ordinary 
Tunning  banker's  account.  Deposits  wen 
entered  on  one  side  as  credits  and  chedcsi 
on  the  other  as  debits,  and  hy  the  custom  of 
the  bank  a  balance  was  struck  at  the  close 
of  each  day.  This  account  ran  along  in  this 
wsy  for  years.  Tf  the  account  had  been  hon- 
estly Icept,  there  would  have  appeared  an 
•overdraft  of  (50,000  against  Connor  ft 
Brady  on  May  1,  1900.  and  all  deposits  after 
that  <late,  would,  according  to  the  method  of 
keeping  such  accounts,  go  in  the  diminution 
of  the  overdraft}  in  the  absenoe  of  some 
other  arrangement.  But  as  this  overdraft 
did  not  appear,  the  deposits  after  May  1, 
1000,  apparently  constituted  a  fund  sub- 
ject to  dieck.  Neither  did  the  account  as  it 
appeared  on  July  16th  show  the  overdraft 
of  93,384.71,  which  in  fact  existed,  though 
concealed  by  Lea's  fraud.  Thus  at  no  time 
was  there  even  an  apparent  application  of 
deposits  to  the  payment  of  an  overdrawn  ac- 
count. There  was  therefore  no  express  or  im- 
plied appropriation  of  the  deports  made  by 
Connor  &  Brady  by  the  bank  or  the  depositor 
to  any  particular  purpose,  and  counsel  for 
tiie  bank  concede  that  this  is  a  case  where 
''it  remains  for  the  law  to  make  the  appli- 
cation according  to  its  own  notions  of  jus- 
tice." 

Upon  an  examihation  of  the  decided  cases 
bearing  upon  the  rule  which  should  control 
a  court  in  making  an  appropriation  when 
the  parties  have  made  none,  we  confess  to 
a  tense  of  disappointment  that  the  definite 
principles  which  should  guide  a  court  are  so 
few  and  subject  to  so  many  qualifications. 
The  artificial  rules  of  the  civil  law  have 
-sometimes  been  applied  by  American  and 
English  courts,  but  not  with  such  uniform- 
ity as  to  furnish  a  safe  rule  of  decision. 
Story,  Eq.  Jur.  SS  459o  and  4S8d;  Blade- 
more  t.  Granbery,  98  Tenn.  277,  39  S.  W. 

The  learned  counsel  for  the  bank  insists 
that  the  general  rule  laid  down  in  many 
cases,  and  particularly  in  United  Btatea  T. 
Kirkpatrick,  0  Wheat.  720,  737, 6  L.  ed.  199, 
-203,  is  applicable  here.  That  rule,  as  stated 
by  Justioe  Story  in  the  case  referred  to,  is 
that,  when  there  are  "long  and  running  ac- 
counts where  debits  and  credits  are  per- 
petually occurring,  and  no  balances  are 
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otherwise  adjudged  than  for  the  mere  pur- 
pose of  making  rests,  .  .  .  tbat  pay- 
ments ought  to  be  applied  to  extinguish  the 
debt  according  to  the  priority  of  time,  so 
that  credits  are  to  be  deemed  payments  pro 
tanto  of  the  debts  antecedently  due."  But 
this  rule  has  many  qualifications,  and  it 
remains  to  be  seen  whether  it  is  applicable 
under  tlie  dreumstonoes  of  this  ease.  This 
account  was,  it  is  true,  a  running  account. 
It  may  also  be  eonoeded  that  the  relation 
of  banker  and  depositor,  in  the  absenoe  of 
some  special  arrangement,  is  that  of  debtor 
and  creditor,  and  that  when  money  is  depos- 
ited it  becomes  the  money  of  the  bank.  Cm- 
tnU  Nat.  Bank  v.  Cotineotiout  Mut.  L.  Inn, 
Co.  104  U.  8.  54,  26  L.  ed.  693;  Qruaom  v. 
Commwoial  Nat.  Batik,  87  Tenn.  3S0,  3  L. 
R.  A.  273,  10  Am.  St.  Rep.  669,  10  S.  W. 
774.  So,  too,  checks  drawn  1^  a  depositor 
are  not  drawn  a^inst  any  particular  item 
of  deposit  tiieretofore  made,  but  against  the 
account  generally,  and  between  banker  and 
depositor  the  general  rule  of  appropriation 
of  payment  is  ordinarily  applicable. 

In  Clayton's  Cow,  1  Meriv.  672,  608,  a 
questifm  arose  as  to  the  liability  of  a  de- 
ceased partner  in  a  banking  Ann  for  a  bal- 
ance due  to  a  depositor  at  his  deatib.  But 
it  appeared  that,  while  the  business  was  be- 
ing carried  on  by  the  supervising  partners, 
the  depositor  continued  to  make  deposits 
and  draw  cheeks.  The  questi<m  in  the  case 
was  whether  checks  so  drawn  were  to  be 
treated  as  drawn  against  the  more  recent 
deposits  or  those  made  before  the  defend- 
ant's death.  It  was  held  that  the  money 
drawn  out  was  presumably  that  first  put  in, 
and  the  debt  for  which  the  deceased  partner 
was  liable  thus  paid  off,  leaving  the  surviv- 
ing partners  alone  liable  for  the  balance  due 
the  plaintiff.  Sir  William  Grant,  among 
other  things,  said:  "Presumably  it  is  the 
sum  first  paid  in  that  is  first  drawn  out. 
It  is  the  firflt  item  on  the  debit  side  of  the 
account  that  is  discharged  or  reduced  by 
the  first  item  on  the  credit  side.  The  ap- 
propriation is  made  by  the  very  act  of 
setting  the  two  items  against  each  other. 
Upon  that  principle  all  accounts  current 
arc  settled,  and  particularly  cash  accounts. 
When  there  has  been  a  continuation  of  deal- 
ings, in  what  way  can  it  be  ascertained 
whether  the  specific  balance  due  on  a  given 
day  has  or  has  not  been  discharged,  but  by 
examining  whether  payments  to  the  amount 
of  that  balance  appear  by  the  account  to 
have  been  made!  You  are  not  to  take  the 
account  backwards  and  strike  the  balance 
at  the  head  instead  of  the  foot  of  it." 

If  this  was  a  case  betweoi  the  bank  and 
its  depositor,  and  the  rights  of  a  surety  for 
a  limited  period  of  the  time  covered  Iv  #he 
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account  were  not  involved,  it  would  be  of 
easy  dispoaition,  for  in  such  a  case  it  would 
be  plain  that  every  deposit  would  be  auto- 
matically applied  to  the  cndit  side  of  the 
running  account,  thereby  either  enlar^ng 
the  credit  balance  or  dimiatshing  the  debtor 
balance.  Every  check  would  presumptively 
be  paid  by  the  first  item  of  deposit,  according 
to  the  principles  of  Clayton's  Case.  But  this 
ia'  not  Clayton's  Case,  and  is  quite  distin- 
guishable from  it,  by  reason  of  the  fact  that 
this  is  not  a  question  as  to  the  fund  out  of 
which  a  check  is  presumably  paid,  but  one 
of  the  application  of  deposits,  and  the  morn^ 
important  fact  that  the  rights  and  equities 
of  a  surety  for  a  limited  period  cannot  be 
ignored  when  we  come  to  the  appropriation 
of  payments.  These  practices  of  Lea  ran 
on  for  about  four  years.  For  the  two  years 
precedii^  the  bond  in  suit  he  was  bonded  by 
a  different  surety  company.  Whether  he 
waa  under  bond  prior  to  that  time  does  not 
appear.  If  this  doctrine  of  arbitrarily  ap- 
plying every  deposit  made  by  Connor  A 
Brady  to  the  oldest  item  of  overdraft  is  to 
be  foUowed,  it  would  be  difficult  to  see  how 
any  liability  could  be  fastened  upon  any  pre- 
ceding surety  for  Lea,  for  the  depoeite  nmde 
during  the  currency  of  the  last  bond  were 
more  than  enough  to  discharge  any  over- 
draft during  the  currency  of  such  prior 
bonds. 

That  the  general  rule  of  applying  every 
unappropriated  payment  to  the  oldest  item 
of  debt  IB  subject  to  qualification  where  the 
rights  and  equities  of  third  persons  are  in- 
volved, is  the  teaching  of  such  cases  as 
United  States  t.  January,  7  Craneh,  672,  3 
L.  ed.  443 ;  United  States  t.  Irving,  1  How. 
260,  11  L.  ed.  120;  and  Jones  v.  United 
States,  7  How.  681,  12  L.  ed.  870.  In  United 
States  V.  January,  7  Craiich,  572,  3  L.  ed. 
443,  it  appeared  that  the  supervisor  had 
kept  one  general  account  only  against  a  col- 
lector who  had  served  two  successive  terms 
under  two  bonds  and  wit^  different  sureties. 
At  the  end  of  his  entire  service  there  was 
a  balance  due  on  this  general  account  of 
$10,181,  for  which  suits  were  started  on 
each  of  the  bonds.  By  terminating  the  ac- 
count with  the  period  ending  when  the  sec- 
ond bond  was  given,  it  appeared  that  only 
$6,483.69  was  then  due.  The  surety  upon 
the  first  bond  claimed  that  subsequent  pay- 
ments by  the  collector  should  be  applied  in 
discharge  of  this  the  oldest  item  in  the  ac- 
count, and  evidence  was  offered  to  show  that 
the  supervisor  had  promised  to  apply  such 
subsequent  payments  in  diachai^  of  the 
original  liability,  and  the  circuit  judge  in- 
structed the  jury  that  whether  an  entry  had 
been  made  showing  an  express  application 
in  accordance  vith  this  promise  was  imma- 
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terial ;  that,  if  he  had  promised  to  so  apply 
subsequent  payments,  the  application  should 
be  treated  as  made.  The  Supreme  Court, 
after  stating  the  general  rule  in  reference 
to  the  application  of  payments,  said:  "In 
this  ease  a  majorify  of  the  court  is  of  opin- 
ion that  the  rule  adopted  in  ordinary  oases 
is  not  applicable  to  a  case  circumstanced  as 
this  is,  where  the  receiver  is  a  public  offloer, 
not  interested  in  tiie  event  of  the  suit,  and 
who  receives  on  account  of  the  United 
States,  where  the  payments  are  indiscrim- 
inately made,  and  where  dilTerent  sureties, 
under  distinct  obligations,  are  interested. 
It  will  he  generally  admitted  that  moneys 
arising  due,  and  collected  subsequently  to 
the  execution  of  the  second  bond,  cannot  be 
applied  to  the  dischai^  of  the  first  bond 
without  manifest  injury  to  the  surety  in 
the  second  bond,  and,  vice  versa,  justice  be- 
tween the  different  sureties  can  only  be  dons 
by  reference  to  the  collector's  bocdcs,  and  the 
evidence  which  tbey  contain  may  be  sup- 
ported by  parol  testimony,  if  any,  in  the 
possession  of  the  parties  interested.  The 
oourt  is  of  opinion  that  the  eirouit  court 
erred  in  the  opinion  given,  and  t^Mtt  it  be  re- 
versed." 

In  United  States  t.  Irving,  1  How.  266,  II 
L.  ed.  122,  it  appeared  that  the  collector  had 
served  thi'ee  terms  under  different  bonds 
with  different  sureties.  At  the  end  of  the 
first  term  a  large  balance  was  charged 
against  him  arising  under  the  previous  term, 
and  at  the  commencement  of  the  third  term 
a  balance  was  chai;ged  against  him  arising 
under  the  second  term.  Suit  was  brought 
upon  the  second  bond,  and  a  question  arose 
as  to  whether  payments  made  by  the  col- 
lector after  his  third  term  had  begun  should 
be  applied  to  the  discharge  of  his  liability 
under  his  bond  for  the  second  term.  By 
the  system  in  which  the  account  had  been 
kept  by  the  Treasury  Department,  all  of 
the  sureties  except  those  for  the  last  term 
would  be  discharged,  inasmuch  as  the  bal- 
ance due  at  the  end  of  one  term  was  carried 
forward  as  a  charge  against  the  succeeding 
term,  and  payments  subsequently  made  cred- 
ited in  discharge  of  the  balance  so  brought 
forward.  Tliis  method  was  defended  as  be- 
ing sanctioned  by  the  general  rule  which 
permits  the  debtor  or  the  creditor  to  appro- 
priate payments,  and  Clayton's  Case,  1 
Meriv.  606,  was  much  relied  upon.  But  the 
court  said  that  it  did  not  re^rd  the  doc- 
trine applicable,  but  that  the  case  was  gov- 
erned by  United  Slates  v.  January,  7 
Cranch,  572,  3  L.  ed.  443,  different  sureties 
under  different  obligations  being  interested. 
Among  other  things,  the  court  said:  "The 
officers  of  the  treasury  cannot,  by  any  exer- 
cise of  their  discretion,  enlargip  or  rertrirt 
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the  obligation  of  the  collector's  bond.  Mach 
less  can  they,  by  the  mere  fact  of  keeping 
an  account  current,  in  which  debits  and 
credits  are  entered  aa  they  occur,  and  with- 
out any  express  appropriation  of  payments, 
affect  the  rights  of  sureties.  The  collector 
is  a  mere  agent  or  trustee  of  the  govern' 
ment.  He  holds  the  mon^  he  receives  in 
trust,  and  is  bound  to  pay  it  over  to  thr 
government  as  the  law  requires.  And  in 
the  faithful  performance  of  this  trust  the 
sureties  have  a  direct  interest,  and  their 
rights  cannot  be  disregarded.  It  is  true,  as 
argued,  if  the  collector  shall  misapply  the 
public  funds,  his  sureties  are  responsible 
But  that  is  not  the  question  under  consid- 
eration. The  collector  does  not  misapply 
the  funds  in  his  hands,  but  pays  them  over 
to  the  government,  without  any  special  di- 
rection 88  to  their  application.  Can  the 
treasury  officers  say,  under  suoh  eiroum- 
stances,  that  the  funds  currently  received 
and  paid  over  shall  be  appropriated  in  dis- 
charge of  a  defalcation  which  occurred  long 
before  the  sureties  were  bound  for  the  ool- 
leetor,  and  by  such  appropriation  hold  the 
sureties  liable  for  the  amounti  The  state- 
ment of  the  case  is  the  best  refutation  of  the 
argumoit.  It  is  so  unjust  to  the  sureties, 
and  BO  directly  in  conflict  with  the  law  and 
its  policy,  that  it  requires  but  little  con- 
sideration. 

"If  the  collector  be  in  default  for  a  pre- 
ceding term,  it  is  the  duty  of  the  Treasury 
Department  to  r«|nire  payment  from  him 
and  his  sureties  for  tlutt  term.  To  pay 
such  defalcation  out  of  accruing  receipts 
during  a  subsequent  term,  even  with  the 
assent  of  the  collector,  would  be  a  fraud 
upon  the  sureties  for  such  term.  The  money 
in  the  hands  of  the  collector  is  not  his 
money.  Without  a  violation  of  his  duty, 
he  cannot  appropriate  it  as  such.  He  pays 
it  over  in  the  performance  of  his  duty, — 
the  duty  which  the  sureties  have  undertaken 
that  he  shall  faithfully  perform.  And  shall 
the  sureties  not  be  exonerated?  The  col- 
lector has  done  all  that  they  stipulated  he 
should  do.  liow,  then,  can  they  be  made  re- 
spODsiblef  It  is  contended  that  their  re- 
sponsibility arises,  not  from  the  default  of 
the  collector,  but  from  the  appropriation  of 
his  payments  by  the  treasury.  This,  at  least, 
is  the  fair  result  of  the  doctrine  advanced. 
For,  if  such  appropriation  is  properly  madit 
the  trsasuxy,  in  payment  of  a  defalcation 
of  the  collector  before  the  commencement 
of  a  current  term,  it  must  follow  that  tho 
sureties  for  such  term  are  responsible  for 
the  amount  Uius  paid." 

In  Jones  v.  United  States,  7  How.  681. 
688,  12  L.  ed.  870,  872,  it  was  held  that, 
when  a  running  account  is  kept  at  the  Post- 
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office  Department  between  the  United  States 
and  the  Postmaster,  in  which  all  postages 
are  charged  to  him  and  credit  ^ven  for  all 
payments  made,  this  mode  of  keeping  the 
account  amounted  to  an  election  by  the 
creditor  to  apply  the  payments,  as  they  are 
successively  made,  to  the  eactinguishmL'nt 
of  preceding  balances.  But  the  court,  re- 
ferring to  the  cases  we  have  cited  above, 
said:  "In  instances  of  official  bonds  exe> 
cuted  by  the  principal  at  different  times, 
with  feparate  and  distinct  ^ts  of  sureties, 
this  court  has  settled  the  !aw  to  be  that  the 
responnibility  of  the  separate  sets  of  sure- 
t.iRf  nnv't  hav:  reference  to,  and  be  limited 
by,  the  periods  for  which  they  respectively 
undertake  by  their  contract,"  etc. 

It  is  a  mistake  to  say  that  these  cases 
decided  by  the  United  States  Supreme  Court 
are  to  be  regarded  as  resting  upon  any  pe- 
culiar public  policy,  or  that  tiie  principle 
is  applicable  only  to  the  bonds  given  by 
governmental  officials.  The  fundamental 
idea  upon  which  the  cases  rest  is  that  the 
rights  and  interests  of  Independent  sets  of 
sureties  for  distinct  periods  of  time  would 
be  unjustly  sacrificed  applying  payments 
arbitrarily  to  the  oldest  debt  That  the 
cases  all  involved  public  officials  and  official 
bonds  seems  to  afford  no  reason  for  limit- 
ing them  to  official  bonds. 

These  judgments  are  undoubtedly  in  con- 
flict witii  such  oases  as  Otoynne  r.  BumeU, 
7  Clark  &  F.  S72;  State  t.  Boos,  39  N.  J. 
L.  539;  Seymour  v.  Van  Slyek,  8  Wend. 
403;  Stone  v.  Seymour,  15  Wend.  19;  and 
Sandioioh  t.  Fith,  2  Gray,  298, — in  all  of 
which  cases  it  seems  to  have  beoi  held  that, 
when  an  official  has  held  several  successive 
terms  under  bonds  with  different  sets  of 
sureties,  he  may  apply  the  revenue  arising 
in  one  term  to  the  payment  of  a  balance 
due  under  a  former  term,  and  thus  exonerate 
one  set  of  sureties  at  the  expense  of  an- 
other. Neither  does  the  fact  that  the  offi- 
cial receiving  tlii*  payment  was  aware  of  the 
source  of  the  money  seem  to  have  been  re- 
garded as  material.  In  the  New  Jersey  case 
the  iiijuutice  of  the  unqualified  right  of  the 
debtor  to  apply  a  payment  as  he  pleases,  and 
without  regard  to  its  effect  upon  independ- 
ent sets  of  securities,  is,  in  part,  put  upon 
the  ground  that  to  hold  otherwise  would  sub- 
ject the  public  to  loss  by  rascally  officials 
whose  honesty  had  been  guaranteed  by  the 
complaining  sureties. 

State  wc  of  Buchanan  County  v.  Smith, 
26  Mo.  226,  72  Am.  Dec.  204,  has  also  been 
cited  by  counsel  for  the  hank  as  an  author- 
ity Bupportiiq;  the  geiwral  right  of  an  offi- 
cial debtor  to  apply  his  payments  on  any 
one  of  two  or  more  liabilities.  But  the  Mis- 
souri court  ruled  that,  if  the  treasurer  eb- 
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ceiving  the  payment  knew  that  the  money 
arose  from  current  collections,  the  state 
would  not  be  permitted  to  so  apply  it  as  to 
do  a  wrong  to  the  security  upon  ^e  current 
bond.  This  would  seem  to  be  a  qualiflcatioD 
commending  itself  to  ^e  eonseienoe  of  a 
court  by  reason  of  principles  of  oommon 
honesty.  But  in  the  case  at  bar  neither  the 
debtor  nor  the  creditor  has  made  any  ap- 
propriation, and  the  deposits  made  were  of 
the  money  of  tlie  debtor,  and  unaffected  by 
any  equi^ble  charge  in  favor  of  either  set 
of  sureties,  or  the  bank  aa  the  creditor.  It 
was  therefore  quite  within  the  general  rule 
that  Connor  &  Brady  should  have  the  right 
to  apply  their  deposits  to  any  debt  due  by 
them  to  the  bank.  But  they  made  no  ap- 
propriation whatever,  and  the  right  and 
duty  of  regarding  the  rights  of  successive 
sets  of  sureties,  when  the  court  is  called 
upon  to  make  an  appropriation,  is  conceded 
in  the  cases  which  maintain  most  strongly 
tiie  debtor's  right  to  apply  his  payments 
without  regard  to  the  source  of  the  money 
or  the  rights  of  sureties.  Thus,  in  Beymour 
V.  Van  Blyek,  8  Wend.  404,  it  was  held 
that,  where  sureties  are  hound  for  the  pay- 
ment over  of  moneys  by  their  prindpalB, 
and  a  general  account  has  been  kept  with 
the  principal  in  whidi  all  debts  and  oredits 
are  entered,  the  court  should  not  apply  the 
paymentft  to  the  oldest  item  of  dd>t,  "if  in 
the  progress  of  the  account  there  be  a 


change  of  sureties,"  and  that  in  such  dr- 
cumstances,  there  being  no  appropriation  by 
either  party,  "each  set  of  surrties  is  en- 
titled to  the  benefit  of  the  moneys  received 
during  the  period  of  their  respective  surety- 
ship." This  rule  was  approved  on  appeal 
in  Stone  v.  Seymour,  16  Wend.  10,  33,  after 
an  elaborate  consideration  of  the  principles 
upon  which  the  courts  should  proceed  in  ap- 
plying payments.  In  State  v.  8ooy,  39  N. 
J.  L.  630,  546,  it  was  also  recognized  that, 
when  the  court  is  called  upon  to  appropriate 
payments,  the  equities  of  third  persons 
should  be  regarded.  How  these  equities 
should  be  'regarded  is,  we  think,  plainly  in- 
dicated by  the  opinions  of  the  Supreme 
Court  in  TJnited  States  v.  January,  7 
Cranch,  572,  3  L.  ed.  443;  United  States  v. 
Irving,  1  How.  266,  11  L.  ed.  122;  and  Jone* 
V.  United  Statss,  7  How.  681,  688.  12  L.  ed. 
870,  872. 

Having  regard  to  tiie  terms  of  the  bond, 
we  conclude  that  the  surety  company  is  only 
liable  for  the  difference  between  the  deposito 
and  checks  of  Connor  &  Brady  during  the 
running  of  the  bond.  If  the  amount  they 
deposited  during  that  period  exceeded  the 
amount  they  drew  out,  no  loss  resulted  from 
the  fraudulent  praetioss  of  Lea  during  the 
currency-  of  the  bond.  The  account  being 
thus  stated,  tiie  court  below  did  not  err  in 
direoting  a  verdiet  for  the  surety  company. 

Judgment  affirmed. 


UTAH  SUPREME  COURT. 


Phoebe  A.  HEARST  et  of.,  Appts., 

V. 

PUTNAM   MININa   COMPANY   et  al., 
Bespts, 


.UUh. 


1.  Huldera  of  Btoclc  In  k  corporation 
the  property  of  which  has  been  sold 

cannot  maintain  a  suit  to  enforce  a  trust  In 
such  property  for  tbelr  own  benefit  on  the 
theorj  that  the  directors  of  the  ctunpany  were 
^llty  of  fraud  In  disposing  of  It. 

2.  A  Indicment  In  favor  of  defendant* 
In  m  suit  by  one  stockholder  of  n  cor- 
pomtlon  on  Its  bebalf  to  compel  a  restors- 
tl<«  to  ft  of  property  alleged  to  have  been 
fraudulently  transferred  by  Its  directors,  to 
wblcb  tbe  corporation  Is  a  party.  Is  a  bar  to 
II  subsequent  Futt  by  another  stockholder  to 
obtain  tbe  Bame  relief. 

(July  28,  1904.) 


NOTF. — As  to  riKbt  of  stockholder  to  sue  In 
equity  without  JolnluK  corporation,  see  also.  In 
thi?  series.  Converse  v.  Hood,  4  L.  R.  A,  521 ; 
Mack  V.  De  Bardeleben  Coal  ft  I.  Co.  9  L.  R.  A. 
650 ;  and  Kldd  v.  New  Tlampsblre  Traction  Co. 
ante,  674. 
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APPEAL  by  plaintiffs  from  a  judgment  ttf 
the  District  Court  for  Bait  Lake  County 
in  favor  of  defendanto  in  an  action  brouglit 
to  enforce  a  trust  ui  certain  property  al- 
leged to  belong  to  a  corporation  in  whioh 
plaintiffs  were  stodEholders.  Affirmed. 

Statement  by  Bartoh,  J. : 

This  ia  an  action  in  equity  resulting  from 
certain  mining  transactions,  whereby  the 
plaintiffs  claim  they  were  defrauded. 

From  the  pleadings  and  the  record,  it  ap- 
pears, in  substance,  that  the  defendant  Put- 
nam Mining  Company  was  a  corporation 
or)]ranized  under  the  laws  of  Utah,  with  a 
capital  stock  of  100,000  shares,  of  the  par 
value  of  910  each.  When  the  transactions, 
of  which  complaint  is  made,  occurred,  eaeh 
of  the  plaintiffs  was  the  owner  of  3,293 
shares  of  that  stock.  The  company  owned 
12  mining  claims,  with  all  their  "apputt*- 
nanoes,  buildii^,  tunnels,  shafts,  tools 
thereon  and  therein,"  situate  in  Summit 
county,  Utah.  The  defendant  William  M. 
Ferry  was  the  viee  president  and  a  dlreotor 
of  the  company,  and  on  abpqjb  Oettrfier  18, 
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1896,  the  company  gave  him  a  lease  and 
bond  on  said  mining  property,  whereby  it 
was,  in  substance,  agreed  that  Ferry  should, 
at  his  own  eicpense,  operate  and  develop  the 
premises  for  a  period  of  two  years  from  the 
date  of  the  lease,  and  should  yield  and  pay 
to  the  lessor  20  per  cent  in  value  of  all  pay 
ores  which  he  would  mine  and  extract  under 
the  lease;  that  the  lessee  should  have  the 
disposal  of  certain  "treasury  stock"  of  the 
oompany,  to  aid  him  in  defraying  the  ex- 
pense of  developing  tiie  mine  under  his 
lease ;  that  he  should  have  an  option,  at  any 
time  before  the  expiration  of  the  lease,  to 
purchase  the  said  premises  and  property  for 
the  sum  of  $300,000,  the  money  to  be  paid 
to  the  lessor;  and  that  the  lessee  would  not 
assign  the  lease,  or  any  interest  therein, 
without  the  consent  of  the  lessor.  There- 
after the  lease  and  bond  were  extended  to 
October  16,  1898,  and  on  May  20,  1898,  they 
were  extended  to  October  16,  1900.  On  Au- 
gust 15,  1890,  the  lessee,  having  then  be- 
oome  financially  unable  to  proceed  with  the 
work  of  developing  the  property,  assigned 
an  undivided  two-thirds  interest  in  his  lease 
and  bond  to  Francis  Smith  and  David  C. 
McLaughlin,  both  of  them  since  deceased,  on 
condition  that  the  Putnam  oomjMiny  would 
consent  to  such  aaaignment.  The  assignees, 
by  Vhe  assignment,  agreed  to  prosecute  the 
development  work  on  the  property,  agreeably 
to  the  lease,  at  their  own  expense,  upon  the 
oondition  that  the  assignor  would  procure 
a  reduction,  in  the  purohase  price  of  the 
property  under  the  option,  from  $800,000  to 
$50,000.  On  September  18,  1808,  the  regular 
annual  meeting  of  the  stockholders  of  the 
Putnam  company  was  held  for  the  election 
of  officers,  and  such  other  business  pertain- 
ing to  the  business  and  property  of  the  com- 
pany as  might  properly  come  before  it.  At 
that  meeting  the  stockholders  present,  rep- 
resenting 66,411  shares  of  the  90,360  (Aiares 
of  the  capital  stock  then  issued  and  out- 
standing, did,  by  unanimous  vote,  adopt  and 
pass  a  resolution  authorizing  and  instruct- 
ing the  board  of  directors  of  the  company, 
by  its  president  and  seCTetary,  to  execute 
Mid  deliver  to  Ferry  an  Instrument  in  writ- 
ing changing  and  modifying  the  lease  and 
bond  in  the  particulars  fcdlowing;  (1)  Ex- 
tending the  time  of  said  lease  and  bond  or 
option  to  purchase  from  October  16,  1900, 
to  October  10,  1008.  (2)  Reducing  the 
amount  to  be  paid  for  said  property,  under 
said  option  to  purcliase,  from  $300,000  to 
$50,000.  (3)  Permitting  Ferry  to  make  such 
disposition  of  the  lease  and  bond,  by  sub- 
letting or  otherwise,  as,  in  his  discretion, 
he  might  deem  to  be  for  the  best  advantage 
in  developing  the  mining  claims.  And  there- 
after the  president  and  secretary  of  the  Put- 
nam company  executed  and  delivered  to 
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Ferry,  under  the  seal  of  the  corporation, 
the  instrumeot  thus  required  by  the  resolu- 
tion, modifying  the  lease  and  bond  in  the 
particulars  mentioned.  The  assignees  then 
proceeded,  under  the  lease  and  bond,  to 
prosecute  the  work  of  mining  and  developing 
the  claims.  They  sunk  a  shaft  to  the  depth 
of  400  feet,  and  did  other  mining  work  at 
a  cost  to  them  of  over  $33,000;  and  after- 
wards the  lessees,  and  others  associated 
with  tb^,  organized,  under  the  laws  of 
Utah,  the  defendant  Quiney  Mining  Com- 
pany, with  a  capital  of  $76,000,  and  Ferry 
and  his  associate  assigned  the  lease  and 
bond  to  the  latter  company  for  shares  of  its 
capital  stock.  On  December  0,  1901,  tiw 
Quinoy  company  elected  to  exercise  the  op- 
tion, under  the  lease  and  bond,  to  purchase 
the.  mining  claims  and  property  for  $60,000, 
and  thereupon  paid  that  sum  to  the  Putnam 
company,  and  received  from  it  a  deed  to  the 
property,  as  provided  In  the  lease  and  bond 
and  the  modifications  thereof.  A  part  of  the 
sum  thus  paid  to  the  Putnam  Mining  Com- 
pany was  used  by  that  company  to  pay  its 
debts,  and  out  of  the  entire  residue  a  diri- 
deud  of  48'■^  cents  per  share  was  declared 
on  its  capital  stock,  which  was  paid  to  its 
stockholders;  and  the  plaintiffs  received  and 
accepted  the  dividends  on  their  shares  of 
stodc,  the  same  as  did  the  other  stodchold- 
era  of  the  oompuiy. 

The  plaintiffs  allege  in  their  complaint 
that  all  these  various  transactions  by  which 
the  prcqwrty  of  the  Putnam  company  was 
leased,  and  afterwards  sold  to  the  Quincy 
company,  were  fraudulent;  that  Ferry,  be- 
ing the  vice  president  and  a  director  of  the 
company,  was  seeking  his  own  profit  and 
advantage,  to  the  disadvantage  of  tiie  cor- 
poration, and  to  the  sequestration  and  dis- 
sipation of  its  property;  that  the  board  of 
directors  were  in  collusion  with  him  and  un- 
der his  control;  tiiat  the  majority  of  the 
stockholders  were  in  collusion  with  him  to 
defraud  the  minority;  that  there  was  no 
necessity  for  leasing  the  property  in  order 
to  develop  it;  that  it  could  have  been  pros- 
pected and  developed  better  by  the  corpora- 
tion itself;  that  Ferry  had  special  knowl- 
edge of  the  richness  of  the  ore  bodies  which 
were  beneath  the  surfMe  of  the  claims; 
that  he  and  his  associates  and  those  in  col- 
lusion with  bim,  knew  of  the  great  value  of 
the  property;  that  the  transactions  were 
had  and  done  with  the  intent  to  get  for 
themselves  property  of  the  Putnam  Mining 
Company  which  was  worth  millions  of  dol- 
lars for  the  grossly  inadequate  sum  of  $50,- 
000,  to  Uie  injuiy  of  the  Putnam  Mining 
Company,  and  in  fraud  of  the  minority 
stockholders;  that  plaintiffs  did  not  know 
of  the  fraud  which  had  been  committed  till 
after  it  had  been  done,  and  imtiJ-^fter  thtr 
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had  accepted  tbe  said  dividend  out  of  the 
$50,000  purchase  money ;  that,  the  directors 
of  the  X'utnam  Mining  Company  being  in 
collusion  with  Ferry  and  his  aasociates  and 
with  the  Quincy  Mining  Company,  to  ask 
them  to  proceed  to  have  these  fraudulent 
things  undone  would  he  to  ask  a  vain  thing ; 
that,  since  tbe  sale  by  the' Putnam  company 
to  the  Quincy  company  of  the  property  in 
question,  the  latter  company  has  sold  and 
conveyed  it  to  the  Daly-West  Mining  Com- 
pany for  30,000  shares  of  its  capital  stock; 
that  before  the  sale  to  the  Daly-West  com- 
pany the  (juincy  company  distributed  to  its 
stockholders  $1,200,000  in  dividends  derived 
from  working  said  mining  claims;  that  the 
Quincy  company  has  on  hand  in  its  treasury 
about  9200,000  derived  in  the  same  way; 
that  the  plaintiffs  are  entitled  to  and  should 
receive  .00586  of  all  of  such  money  and 
stocks,  as  their  share  of  the  proceeds  which 
resulted  from  these  alleged  fraudulent  trana- 
actions. 

The  demands  of  the  plaintiffs  are  that  tiie 
lease  and  bond,  and  the  several  instruments 
of  conveyance  resulting  from  the  lease  and 
bond,  be  declared  null  and  void ;  that  an  ac- 
count be  taken  of  all  the  mon^  and  stocks 
received  by  the  Quincy  Mining  Company,  or 
due  to  it,  to  ascertain  the  just  proportion 
which  should  be  paid  by  tbe  defendants  to 
plaintiffs;  and  that,  upon  such  accounting, 
judgment  be  entered  in  favor  of  the  plain- 
tilfs  for  the  amount  due  them. 

The  answer  denies  the  material  all^a- 
tions  of  the  complaint;  pleads  affirmative 
matter  showing  the  nature  of  the  trans- 
actions of  which  the  plaintiffs  complain; 
and,  as  a  separate  affirmative  defense,  and 
as  a  bar  to  this  action,  it  is  averred  that 
heretofore  Margaretta  V.  Rogers,  one  of  tbe 
shareholders  of  the  Putnam  Mining  Com- 
pany, prosecuted,  in  the  right  and  for  the 
benefit  of  Che  corporation,  a  suit,  in  the  dis- 
trict court  for  Summit  county,  to  set  aside 
and  annul  the  said  sale  and  transfer  of  the 
same  property  of  the  Putnam  company,  for 
the  same  alleged  grounds  and  the  identical 
dealings  and  tranaaotions  which  are  allied 
and  set  forth  in  the  complaint  herein;  that 
in  said  action  the  Putnam  Mining  Company 
and  the  Quincy  Minii^  Company  were  made 
parties  defendant  with  Ferry,  and  as  sudi 
appeared  in  that  action;  that,  upon  trial 
thereof  in  the  district  court,  it  was  ad- 
judged that  neitiier  Mrs.  Rogers  nor  the 
Putnam  Mining  Company  was  entitled  to  an 
accounting,  nor  to  any  relief  on  account  of 
the  all^d  dealings,  because  the  same  were 
in  all  respects  fair  and  just;  that  findings 
and  judgment  were  entered  aooordingly;  and 
that  the  same  is  now  a  valid  and  subsisting 
judgment.  To  this  Special  and  separate  de- 
fense the  plaintiflTs  demurred  upon  the 
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ground  that  it  did  not  state  facts  sufficMent 
to  constitute  a  defense,  and  also  moved  to 
strike  out  certain  portions  of  the  answer. 
On  October  5,  1003,  the  demurrer  was  over- 
ruled, the  motion  to  strike  out  denied,  and 
the  further  hearing  continued  to  October 
10,  1903,  on  which  date,  as  appears  from 
the  findings  of  fact,  this  "cause  came  on 
regularly  for  trial"  before  the  court  sitting 
without  a  jury,  and  that  the  "plaintiffs  de- 
clined to  offer  any  testimony  whatever  in 
support  of  their  complaint  in  this  eauae," 
hut  stated  in  open  court  that  they  would 
stand  upon  their  complaint,  and  their  ex- 
ceptions to  the  rulings  of  the  court,  as  to 
their  demurrer  and  motion,  and  thereupon 
rested.  The  defendants  then,  "to  sustain  the 
issues  on  their  part,"  introduced  in  evidence 
the  judgment  roll  in  the  case  of  Rogers  v. 
Ferry  et  al.,  above  referred  to  as  pleaded  in 
the  answer,  and  also  the  deposition  of  Wil- 
liam M.  Ferry,  and  rested.  The  plaintiffs  in- 
troduced no  evidence  in  rebuttal,  and  there- 
upon, after  submission  of  the  cause  for  de- 
cision, the  court  found  the  issues  in  favor 
of  the  defendants  upon  the  merits,  and  ren- 
dered judgment  of  dismissal  of  the  com- 
plaint and  for  oosts.  The  plaintiffs  appeal. 

iieatrs.  Mankall  ft  Hoyla  and  G,  O. 
Dey^  for  appellants: 

To  make  the  Rogers  Case  a  bar  to  the 
case  now  before  this  court,  defendants  must, 
among  other  things,  show  that  the  issues 
were  the  same;  that  the  parties  were  the 
same ;  and  that  all  the  issues  between  plain- 
tiffs and  defendants  in  the  case  at  bar  were 
heard  and  determined  in  the  Rogers  Case; 
that  plaintiffs  in  the  case  at  bar  were  in 
the  Rogers  Case,  had  their  day  in  court  in 
that  case,  had  all  the  issues  they  present  in 
the  case  at  bar  presented,  heard,  and  de- 
termined in  the  Rt^rs  Case.  In  the  Rogers 
Case  the  facts  given  show  that  the  claim  of 
plaintiff  is  based  upon  the  private  agree- 
ment between  Mrs,  Rogers  and  Ferry.  The 
plaintiffs  in  the  case  at  bar  had  no  interest 
in  that  controvert.  There  is  no  alIq;ati(Hi 
that  the  question  in  the  Rogers  Case  was 
one  of  common  or  general  interest  to  many 
persons,  or  that  the  parties  were  numerous, 
and  it  was  impraotieable  to  bring  them  all 
before  the  coui^  and  that  Mrs.  iUigers  sued 
in  behalf  of  or  for  the  braefit  of  «ll  these 
persons. 

Oarej/  V.  Brown,  S8  Cal.  IBO;  22  Eno.  PI. 
&  Pr.  p.  193;  11  Enc.  PI.  ft  Pr.  842. 

Neither  of  these  oompuiies  pretended  te^ 
or  did,  represent  Hearst  and  Hsfl^n  in  tba 
Rogers  suit. 

Central  B.  Co.  t.  Jftll*.  113  U.  8.  24B, 
28  L.  ed.  949,  9  Sup.  Ct  Bep.  456. 

The  Putnam  company,  in  making  the 
lease,  bond,  and  deed,  exoeeded  its  powers. 
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and  Tiolated  its  duty  to  Hearst  and  Haggin 
and  its  other  stockholders.  How,  then,  can 
it  be  said  tliat  in  the  Rogers  Case,  or  any 
other  case  to  which  it  was  a  party,  the  Put- 
nam com  puny,  as  a  corporation  and  under 
its  corporate  powers,  had  the  power  to  rep- 
resent Hearst  and  Uaggin  and  bind  them  as 
authorizing,  validating,  or  making  good  in 
any  way  its  unlawful  or  fraudulent  acts. 

Central  Tranap.  Co.  v.  Pullman's  Palace 
Car  Co.  139  U.  S.  24,  35  L.  ed.  55,  11  Sup. 
Ct.  Rep.  478 ;  Oregon  R.  d  Nav.  Co.  v.  Ore- 
gonian  R.  Co.  130  U.  S.  1,  32  L.  ed.  837,  9 
Sup.  Ct.  Rep.  409;  JfoCormtofc  v.  Market 
Nat.  Bank,  166  U.  S.  649,  41  L.  ed.  821,  17 
Bup.  Ct  Rep.  433;  Kennan  v.  Rundle,  81 
Wis.  212.  61  N.  W.  430;  Firat  Nat.  Bank  t. 
Sawkina,  174  V.  S.  370>  43  L.  ed.  1010,  19 
Sup.  Ct.  Rep.  739. 

The  unanimous  consent  of  the  shaiehold- 
em  could  nqt  authorice  or  make  valid  an  act 
of  the  corporation  outside  of  its  corporate 
powers. 

Oermania  Safety-Vault  A  T.  Co,  v.  Boyn- 
ton,  19  C.  C.  A.  118,  37  U.  S.  App.  602,  71 
Fed.  801;  Gashvnler  t.  Willis,  33  Cal.  12, 
91  Am.  Deo.  607. 

Where  the  statute  provides  how  a  corpora- 
tion shall  be  dissolved,  it  must  be  so  di«- 
solved,  and  a  transfer  of  all  its  assets  is  a 
violation  of  the  statute. 

Kohl  V.  lAlienthal,  81  Cal.  386,  6  L.  R.  A. 
520,  22  Pac.  fi89,  20  Pac.  401. 

Hearst  and  Haggin  for  themselves  per- 
sonally as  stockholders,  and  not  as  repre- 
sentatives of  the  corporation,  have  a  right 
to  sue,  on  their  own  behalf,  a  corporation 
and  persons  implicated  with  it  in  the  case 
made  by  this  complaint,  for  the  wrongful, 
ill^al,  and  fraudulent  acts  of  defendants, 
in  which  Uiere  is  no  complete  remedy  at 
law,  but  in  which  they  have  a  right  to  sue 
in  equity  all  parties  who  have  wronged 
them,  and,  if  they  prove  what  they  have  al- 
leged, have  accounting  against  all  or  any  of 
the  parties  to  that  wrong,  or  against  any 
one  of  them. 

Ervin  v.  Oregon  R.  d  Nav.  Co.  20  Fed. 
582;  Dodge  v.  Woolaey,  18  How.  331,  15  L. 
ed.  401 ;  Haicea  v.  Oakland,  104  U.  S.  450, 
26  L.  ed.  827;  MacOinniaa  v.  Boston  d  M. 
Consol.  Copper  <£  8.  Min.  Co.  55  C.  C.  A. 
648,  119  Fed.  101;  Ea^t  Tennessee,  V.  d  0- 
R.  Co.  V.  Grayson,  119  U.  S.  240,  30  L.  ed. 
382,  7  Sup.  Ct.  Rep.  190;  Central  R.  Co.  v. 
Mills,  113  U.  S.  249,  28  L.  ed.  949,  5  Sup.  Ct. 
Rep.  456;  First  Nat.  Bank  V.  Graham,  100 
U.  S.  699,  25  U  ed.  760;  Daniels  v.  Teamey, 
102  U.  S.  415,  26  L.  ed.  187;  Beath  v.  iSrxc 
R.  Co,  8  Blatchf.  347,  Fed.  Cas.  No.  6,306. 

Messrs.  Arthur  Brown,  H.  P.  Hender- 
■on*  A.  Howat,  and  Osdea  HUei,  with 
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for  respondents; 

The  plaintiffs,  the  supposed  cestuia  que 
trust,  have  no  property  in  trust,  for  the 
property  in  question  is  not  the  property  of 
plaintiffs,  but  the  property  of  the  Putnam 
Mining  Company. 

The  property  of  the  corporation  is  not 
the  property  of  ita  stockholders  in  any  l^ai 
or  equitable  sense. 

Qorham  v.  Oilson,  28  Cal.  479;  Smith  v. 
Hurd,  12  Met.  385,  46  Am.  Dec  890;  Abbott 
V.  Merriam,  8  Cush.  590;  Forbes  v.  Mem- 
phis, E.  P.  d  P.  R.  Co.  2  Woods,  323,  Fed. 
Gas.  No.  4,928;  Davenport  v.  Dows,  18 
Wall.  626,  21  L.  ed.  938;  Church  y.  Citizen^' 
Street  R.  Co.  78  Fed.  526;  Big  Creek  Gap 
Coal  d  I.  Co.  V.  American  Loan  d  T.  Co.  82 
C.  C.  A.  351,  127  Fed.  625. 

If  we  look  at  the  pleadings  in  this  ac- 
tion and  the  judgment  roll  in  the  Rogers 
suit,  it  is  shown  that  Mrs.  Rogers's  suit  on 
her  amended  complaint  in  that  action  was 
intended  to  undo  these  very  transactions 
which  are  here  complained  of  as  being  a 
fraud  on  the  Putnam  company.  That  suit 
having  been  brought  by  Mrs.  Rogers  in 
the  right  of  the  Putnam  company,  it  and  all 
the  stockholders  are  bound  by  tiie  judgment 
by  the  rule  of  representation. 

Freeman,  Judgm.  4th  ed.  176;  Eawkins 
V,  Glenn,  131  U.  S.  329,  33  L.  ed.  191,  9  Sup. 
Ct.  Rep.  739;  Glenn  v.  Liggett,  135  U.  S. 
544,  34  L.  ed.  267,  10  Sup.  Ct.  Rep.  867. 

In  the  Rogers  Case  and  in  this  there  exist 
the  required  legal  identities  to  moke  the 
judgment  in  that  case  a  bar  to  this  action, 
riz. :  { 1 }  Identity  of  cause  of  action ;  ( 2 ) 
identity  of  subject-matter;  (3)  identity  of 
purpose  and  object;  (4)  identity  in  the 
quality  of  the  persons  for  or  against  whom 
the  claim  is  made,  and  identity  of  the  thing 
adiudged. 

Freeman,  Judgm.  4th  ed.  252;  Lyon  v. 
Perin  d  (}.  Mfg.  Co.  125  U.  S.  698,  31  L.  ed. 
839,  8  Sup.  Ct.  Rep.  1024. 

When  the  thing  adjudged  is  the  same, 
e\'en  though,  in  a  technical  sense,  the  cause 
of  action  is  different,  still  the  former  ad' 
judication  is  a  bar. 

A'cto  Orleans  v.  Citizens'  Bank,  167  U.  S. 
.?9j,  42  L.  ed.  210,  17  Sup.  Ct.  Rep.  905: 
Kcssler  v.  Ensley  Co.  123  Fed.  546;  Thomp. 
Corp.  4491. 

It  was  the  usual  practice  of  this  corpora- 
tion, for  the  stockholders,  at  annual  meet- 
ings, to  do  any  kind  of  business  pertaining 
to  the  corporation,  and  such  custom  and 
practice  have  been  sustained  by  decisions 
of  courts. 

Mutual  F.  Ins.  Co.  v.  Farquhar,  86  Md. 
668,  39  Atl.  627 ;  Warner  v.  Mower,  11  Vt. 
385;  State  ex  rel.  Atty.  Oen.  T.  Conklin,  34 
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The  majority  of  the  stodcholdm  ought  to 
oontrol  when  acting  bona  flde. 

4  Thorap.  Corp.  4538. 

IgnonUiee  of  facts  complained  of  aS  fraud 
has  been  held  no  excuse  for  laches,  when 
the  facts  were  evidenced  public  records 
accessible  to  all,  unless  some  affirmative  act 
of  deceit  be  shown,  or  some  device  be  proved, 
which  is  intended,  or  which  might  be  ef- 
fectual, to  prevent  inquiry  and  exclude  sus- 
picion. 

Lant  V.  Uanley,  71  Fed.  7. 

The  rules  which  govern  dealings  with 
property  of  an  ordinary  character,  whose 
value  is  subjected  to  ordinary  contingencies 
and  fluctuations,  do  not  equally  apply  to 
mining  property,  the  value  of  which  has 
been  ascertained  and  developed  by  mining 
explorations  made  subsequent  to  the  trans- 
actions complained  of. 

Rakt  V.  Bevier  Min.  £  Mill.  Co.  18  Utah, 
2M,  54  Pac.  889;  Olegg  v.  Edmondaon,  8 
De  G.  M.  ft  Q,  808;  Ttoin-Liek  Oil  Co.  v. 
MttThurjf,  91  U.  S.  587,  23  L.  ed.  320;  Our- 
tia  V.  Lakm,  36  C.  C.  A.  222,  04  Fed.  261; 
Sayre  v.  CitizeM'  GatUght  d  Beat  Co.  69 
Cal.  214,  10  Pac.  408;  Oreat  Weat  Min.  Co. 
T.  Woodmaa  of  Alston  Min.  Co.  14  Colo. 
90.  23  Pac.  908. 

Barteli,  J.,  delivered  the  opinion  of  the 
court: 

The  decisive  question  presented  in  this 
case  in  whether  the  court  erred  in  overruling 
the  demurrer  to  the  special  and  separate  de- 
fense set  up  in  the  answer,  and  in  denying 
the  motion  to  strike  out  that  portion  of  the 
answer. 

The  appellants  contend  that  the  judgment 
in  the  case  of  Rogers  v.  Ferry  et  al.,  wherein 
the  Putnam  Mining  Company  was  made  a 
defendant  ccmstitutes  no  bar  to  this  suit, 
and  that  their  demurrer  should  have  been 
sustained  and  their  motion  granted. 

The  respondents  insist,  not  only  that  this 
action  is  barred  by  the  judgment  in  the 
Rogen  Case,  but  also  that  these  plaintiffs 
must  fail  because  they  have  brought  and  are 
attempting  to  maintain  this  suit  fn  their 
own  right,  and  not  in  the  right  of  the  Put- 
nam Mining  Company,  although  they  claim 
only  as  stockholders  of  the  corporation.  The 
position  of  the  respondents  seems  to  be 
sound.  And  first  as  to  the  suit  having  been 
brought  for  the  benefit  of  the  plaintiffs,  in 
their  own  right,  and  not  that  of  the  Putnam 
Mining  Company:  In  their  complaint  the 
plaintiffs  allege  the  corporate  existence  of 
the  Putnam  Mining  Company;  that  they 
are  stockholders  of  the  corporation ;  that  the 
corporation  owned  and  operated  certain 
mining  property ;  that,  Uirongh  certain 
fraudulent  dealingfi  and  transactions,  the 
directors  and  agents  of  the  company  con- 
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veyed  all  its  property  to  Ferry  and  his  asso- 
ciates; and  that,  although  the  property  has 
since  been  very  productive,  and  has  paid 
laige  sums  in  dividends,  no  accounting  has 
been  made  to  the  plaintiffs,  nor  to  the  Put- 
nam Mining  Company.  They  then  demand 
tliat  the  alleged  fraudulent  dealings  and 
transactions  be  set  aside,  and  the  instru- 
ments of  conveyance  decreed  null  and  void; 
that  an  accounting  he  had  of  all  the  money 
and  stocks  received  by  or  due  the  vendee; 
that  the  just  proportion  to  be  paid  the  plain- 
tiffs be  ascertained;  and  that  judgment  be 
entered  in  their  favor  for  the  amount  found 
due  them.  They  then  ask  "for  audi  further 
or  all  other  relief  as  plaintiffs  may  be  en- 
titled to  in  equity  and  good  ccmscienee.** 
Tbe^  thus  sue  in  their  own  right  and  for 
their  own  benefit  only,  notwithstanding  the 
general  allegation  that  the  suit  is  also  for 
the  benefit  of  others  who  are  in  Ittce  situa- 
tifm,  and  who  may  appear  as  parties.  They 
appear  to  prooeed  upon  the  theory  that,  be- 
cause of  the  alleged  fraudulent  transactiMis, 
they  are  oestuts  que  trust  of  a  constructive 
trust,  qr  a  trust  created  in  their  favor,  e» 
maleficio  by  wrongful  acts  of  the  defendants, 
in  dealing  with  the  property  and  assets  of 
the  Putnam  Mining  Company.  Under  the 
facts  disclosed  by  ibia  complaint,  no  suit 
can  be  maintained  upon  such  a  theory.  Aa 
has  been  seen,  the  allegations  of  the  com- 
plaint clearly  show  that  all  the  property 
in  controversy  was  owned  by  and  belonged 
to  the  corporation,  and  not  to  tia  plaintiffs, 
and  it  is  not  disputed  that  the  corporation 
could  own  and  hold  its  corporate  property  in 
absolute  right,  same  as  an  individual.  Kor 
can  it  be,  for  a  corporation  is  a  distinct 
entity,  an  artificial  person,  created  by  law, 
and,  as  such,  in  this  state,  is  capable  of 
suing  and  being  sued,  of  acquiring,  owning, 
and  disposing  of  property,  withhi  the  ob- 
jects  of  Its  creation,  the  same  as  a  natural 
person;  and  one  may  deal  with  It,  re- 
specting its  property,  tiie  aame  as  with  an 
individual  owner,  and  without  any  greater 
danger  of  being  held  to  have  received  prop- 
erly into  his  possession  burdened  with  a 
direct  trust  or  lien.  Being  a  creature  of 
statute,  and  having  conferred  upon  it  its 
individuality  by  law,  which  has  endowed  it 
with  a  legal  existence,  independent  of  any 
or  all  of  its  stockholders,  the  corporation 
has  the  same  dominion  over  its  corporate 
property,  with  the  same  right  of  disposi- 
tion, as  a  private  person  has  over  his. 

In  Weyeth  Eardware  &  Mfg.  Co.  v.  James- 
Spencer-Bateman  Co.  15  Utah,  110,  121,  122, 
47  Pac.  604,  it  was  said:  "The  natural  per- 
son has  such  powers  and  rights  as  are  con- 
ferred upon  him  by  nature,  except  as  re- 
stricted by  human  laws  for  the  good  of  so- 
'  ciety.  The  artificial  person  or  corwMration 
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has  such  powers  and  rights  aa  are  oonferred 
upon  it  by  the  law  of  its  enation,  and  such 
as  are  incidental  and  neoesBary  to  its  cor- 
porate existence.  Both  the  natural  and  arti- 
fieiai  personages  aet  in  an  individual  oapao- 
itiy.  Among  the  most  important  attributes 
of  a  natural  person  are  his  absolute  domin- 
ion over  his  property  and  his  right  of  dispo- 
sition, and  the  same  may  be  said  of  a  cor- 
poration aggregate  aa  to  its  corporate  prop- 
erty. It  has  the  right  to  contract  and  be 
contracted  with,  to  sue  and  be  sued,  to  im- 
plead and  be  impleaded,  the  same  as  a  nat- 
ural person;  and  it  has  the  right  to  do  all 
other  acts  in  regard  to  its  property  that  a 
natural  person  may  do  in  r^ard  to  his." 

Since,  then,  the  corporation  was  capable 
of  owning,  and  in  fact  did  own,  the  prop- 
erty in  eontroverqr,  absolutely,  as  a  distinct 
enUty,  how  could  that  property  be  held  to 
be  property  in  trust  for  the  b^ieflt  of  per- 
sons who  are  admittedly  not  the  owners 
thereof,  and  who  have,  at  most,  but  an  in- 
terest in  tiie  fund  created  by  the  operation 
or  disposition  of  the  propertyT  The  very 
fact  that  the  plaintiffs  were  not  flie  owners 
of  the  property  in  dispute  precludes  the  idea 
of  a  trust  having  arisen  in  their  favor,  ea> 
muleficio  or  otherwise,  for  in  the  existence 
of  every  trust  there  are  three  essential  ele- 
mentSj  the  absence  of  any  one  of  which  is 
fatal  to  the  trust.  These  are  a  tnutee,  a 
beneficiary  or  txstui  que  trwt,  and  prop- 
erty  belonging  to  the  cestui  que  trust.  Here 
the  property  proposed  to  be  impressed  with 
a  trust  does  not  belong  to  the  plaintiffs,  and, 
as  to  them,  is  not  in  trust,  they  having  but 
an  indirect  interest  therein ;  and  neither  the 
plaintiffs  nor  any  other  stockholders  have 
any  interest  or  estate  in  the  property,  legal 
or  equitable,  which  they  can  enforce  in  their 
own  right  and  for  their  own  special  benefit. 
Nor  is  there  any  trust  relation  which  en- 
ables a  stockholder  to  sue  in  such  a  case. 
"The  relation  of  trustee  and  cestui  9u« 
trvstf  or  of  debtor  and  creditor,  or  of  part- 
nership, does  not  exist  between  the  stock- 
holders of  an  incorporated  company  and  the 
corporation  itself.  But  the  corporation  and 
the  individuu.1  shareholder  may  deal  with 
each  other  at  arm's  length,  the  same  as  two 
strangers  may,  and  a  shareholder  may  con- 
tract with  his  corporation,  and  sue  or  be 
sued  on  his  contracts."  1  Thomp.  Corp. 
5  1076. 

If  a  right  of  action  exists,  because  of  the 
alleged  fraudulent  acts  and  dealings  in  rela- 
tion to  the  property  in  controversy,  it  exists 
in  favor  of  the  corporation,  and  of  necessity 
the  action  must  be  brought  in  the  right  of 
the  corporation,  and  for  its  benefit.  If  the 
defendants  must  account  to  anyone  for  the 
property  in  litigation,  the  accounting  must 
be  to  the  corporation,  and  not  to  the  plain- 
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tiffs  or  any  other  stockholders.  The  prayer 
of  this  complaint,  in  effect,  asks  the  court 
to  adjudge  that  the  defendants  have  ob- 
tained for  themsehres,  through  fraudulent 
ad'-i  and  dealings,  the  properly  of  the  cor- 
poration, and,  iiutead  of  asking  that  the 
property  so  obtained,  or  its  proceeds,  be  re- 
turned to  the  rightful  owner,  demands  that 
the  plaintiffs,  for  their  own  benefit,  be  de- 
creed a  portion  of  the  fruits  of  the  fraud. 
In  other  words,  according  to  Uieir  prayer, 
they  seek  to  obtain  a  portion  of  the  property 
and  assets  of  a  third  party,  which  they  say 
was  obtained  from  suoh  third  party  by 
fraud.  That  a  Bto<^older  of  a  corporation 
cannot  recover  corporate  property,  fraud- 
ulently or  otherwise  disposed  of  by  the  offi- 
cers or  agents  of  the  corporation,  by  suing 
in  his  own  right  and  for  his  own  benefit,  is 
settled  by  the  authorities.  It  is  tm^  where 
the  properly  or  assets  of  a  eorporati<m  have 
been  sequestered  and  dissipated  by  fraud  or 
otherwise,  a  stockholder  may,  if  the  board 
of  directors  mil  not  act,  and  a  suit  dearly 
ought  to  be  brought,  sue  in  the  right  of  the 
corporation  to  have  its  property  restored  to 
it,  or  to  obtain  for  it  such  other  relief  as  the 
circumgtances  ■  may  demand,  hut  in  no  such 
case  can  he  sue  for  himself  in  his  own  right. 
Tlifa  right  of  a  stodEholder  to  sue,  in  cases 
of  fraud,  for  the  benefit  of  the  corporation, 
when  it  will  not  sue,  is  an  exception  to  the 
general  rule  "that  actions  to  redress  wrongs 
done  to  a  corporation  must  be  brought  by 
the  corporation  itself,  and  that  such  actions 
cannot  be  brought  by  its  stockholdera."  4 
Thomp.  Corp.  $  4488. 

In  Gorham  v.  Gilson,  28  Cal.  479, — a  case 
much  like  the  one  at  bar, — where  a  mining 
company  was  induced  by  the  fraudulent  rep- 
resentations of  a  part  of  its  stockholders  to 
make  a  conveyance  of  its  property,  and  the 
plaintifl^s,  stockholders,  brought  suit  in  their 
own  right  to  have  conveyed  back  to  them- 
selves such  part  of  the  property  as  was  pro- 
portional to  their  stock,  Mr.  Chief  Justice 
Sanderson,  speaking  for  the  court,  and  hold- 
ing that  the  innocent  stockholders  could  not 
maintain  an  action  in  equity  to  compel  a 
conveyance  to  them  of  such  portion  of  the 
corporate  property,  said :  "This  action  pro- 
ceeds upon  the  theory  (and  it  could  be  main- 
tained upon  no  other)  that,  in  equity,  the 
defendants,  by  reason  of  their  fraudulent 
acts,  have  become  the  trustees  of  the  plain- 
tiffs to  the  extent  of  an  undivided  half  in- 
terest in  the  property  in  question.  .  .  . 
But  we  think  it  clear  that  the  facta  set  out 
in  the  complaint  do  not  sustain  that  theory. 
Where,  by  fraud  and  deceit,  a  party  is  in- 
duced to  do  that  which,  but  for  the  fraud 
and  deceit,  he  would  not  have  done,  equity 
will  interfere,  and,  so  far  as  it  can  be  done, 
restore  him  to  his  original  rights.^  JTjJie, 
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defrauding  party  has  obtained  by  such 
Uneana  the  title  to  property,  equity  will  con- 
\-ert  him  into  a  trustee  for  the  defrauded 
party,  and  will  compel  the  execution  of  the 
trust  by  ordering  the  deed  so  obtained  to  be 
canceled,  or  the  property  reconveycd,  thus 
placing  the  property  and  the  parties  where 
they  were  originally ;  thus  undoing  what  has 
been  done,  and  putting  the  title  where  it  was 
before,  or,  in  other  words,  adjudging  that 
the  title  remains  unchanged  aqd  unafTected 
by  the  conveyance,  because  tiie  same  is,  in 
equity,  null  and  void,  by  reason  of  the  fraud 
and  deceit  by  which  it  was  obtained.  Such 
relief,  however,  thu  plaintiffs  are  not  in  a 
position  to  claim.  They  never  had  any  title, 
legal  or  equitable,  to  the  property  in  ques- 
tion. They  have  not  only  not  conveyed  any- 
thing to  the  defendants,  hut  they  had  noth- 
ing to  oottT^.  The  property  belonged  to  the 
oorpontifHii  and  not  to  them,  and  the  cor- 
poration, and  not  they,  conveyed  it  away  un- 
der the  fraudulent  indiicnnents  in  question. 
So  far  as  any  right  to  the  form  of  relief 
sought  iu  this  action  is  concerned,  the  fraud 
was  committed  against  the  corporation,  and 
not  against  them." 

So,  in  Abbott  v.  Uerriam,  8  Cuah.  688, 
Mr.  Chief  Justice  Shaw,  speaking  of  the 
rights  of  stockholders,  said:  "As  stodc- 
holders,  they  have  rights,  undoubtedly,  and 
interests  In  the  affairs  ajoA  management  of 
the  concerns  of  the  corporation;  but  these 
are  deriTative  nnd  indirect,  and  are  limited 
and  regulated  by  law.  They  have  no  right 
by  any  direct  suit,  iQgiJ  or  equitable,  to  call 
the  directors  or  other  officers  of  the  corpora- 
tion to  account  for  mismanagement.  .  .  . 
Nor,  if  all  the  stockholders  were  to  unite  in 
a  suit  in  equity,  could  they  have  any  better 
ground  to  recover.  The  directors  and  other 
ofScers  and  agents  arc  amenable  only  to  the 
corporation,  and  to  give  every  individual 
stockholder  a  right  of  action  would  lead  to 
a  multiplicity  of  suits." 

In  Forbes  v.  Memphis  B.  P.  d  P.  H.  Co. 
2  Woods,  323,  Fed.  Gas.  No.  4,926.  Bradley, 
Circuit  Judge,  said :  "A  commercial  or  other 
business  corporation  is  constituted  for  the 
specific  purpose  of  suing  and  being  sued, 
granting  and  receiving,  buying  and  selling, 
and  doing  other  business  in  a  corporate 
name  and  capacity,  totally  distinct  from 
that  of  any  or  all  of  its  members,  considered 
AH  individuals.  .  .  .  They  have  only 
an  indirect  interest  therein.  .  .  .  All 
remedies  for  injuries  to  the  property  .  .  . 
must  be  prosecuted  in  the  name  of  the  com- 
pany, and  all  demands  against  the  company 
must  be  prosocuted  against  the  company,  by 
name,  unless  its  olTicers  or  agents,  by  fraud 
and  misrepresentation,  have  rendered  them- 
selves personally  liable.  A  stockholder,  in 
his  character  of  stockholder,  cannot  sue,  nor, 
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unless  specially  made  liable  by  the  charter, 
can  he  be  sued  for  any  of  the  company's 
transactions."  4  Thomp.  Corp.  S|  4443, 
4445;  I  Thomp.  Corp.  $  1071;  Smith  v. 
Hurd,  12  Met.  371,  46  Am.  Dec.  690;  HmitK 
V.  Maine  Boya  Tunnel  Go.  18  Cal.  112;  Dav- 
enport v.  D0XC8,  18  Wall.  626,  21  L.  ed.  038; 
Church  V.  Citizens'  Street  R.  Co.  78  Fed. 
526 ;  Big  Creek  Gap  Coal  d  I.  Co.  v.  Ameri- 
can Loan  &  T.  Co.  62  C.  C.  A.  351,  127  Fed. 
625;  Micklea  v.  Rochester  City  Bank,  11 
Paige,  118,  42  Am.  Dec.  103;  Spurtock  v. 
Missouri  P.  R.  Co.  00  Mo.  200,  2  8.  W.  210; 
Verplanch  v.  MeroantiU  Ins.  Co.  1  Edw.  Ch. 
84 ;  Hau:es  v.  Oakland,  104  U.  S.  450,  26  L. 
ed.  827. 

There  are  instances,  however,  where  a 
stockholder  may  apply  to  a  court  of  equity 
for  a  preventive  remedy  by  injunction  to  re- 
strain those  who  who  are  administering  the 
affairs  of  the  corporation  from  doing  acta 
which  are  ultra  aires,  or  to  prevent  a  misap- 
plication of  the  corporate  funds  which  might 
result  injuriously  to  the  stockholders,  where 
the  acts  intended  to  be  performed  would 
unount  to  a  breach  of  trust.  In  sudi  and 
like  cases  a  preventive  remedy  may  be  ap- 
plied at  the  instance  of  a  stodcholder;  but 
suoh  cases  are  wholly  different  from  those 
like  the  one  at  bar. 

Mr.  Thompson,  in  his  Commentaries  on 
tha  Law  of  Corporations,  vol.  4,  S  4491, 
states  the  distinction  thus:  "When  an  ae- 
tlon  is  brought  by  ime  or  more  stockholders 
to  enjoin  the  performanoe  of  ultra  vires, 
fraudulent,  or  oppressive  acts  on  the  part 
of  the  directors,  the  remedy  is  preventive ; 
consisting  of  an  injunction  against  the  per- 
formanoe of  such  acts,  to  whieb  may  be 
superadded,  in  appropriate  cases,  oUier 
forms  of  equitable  relief.  Where,  on  the 
other  hand,  the  action  is  brought  to  undo 
frauds  and  breaches  or  trust  already  com- 
mitted, and  to  restore  to  the  corporation 
assets  thereby  wasted,  the  action  does  not, 
as  in  the  former  case,  proceed  in  right  of  the 
stockholder,  but  it  proceeds  in  right  of  the 
corporation,  and  consequently  whatever  is 
restored  accrues  to  the  corporation."  Where, 
then,  as  in  this  case,  the  acts  ecmiplained  of 
have  been  fully  consummated,  and  the  title 
to  the  property  has  passed  into  the  hands 
of  third  parties,  a  stockholder  has  no  reme- 
dy to  recover,  in  his  own  right,  any  specific 
or  proportionate  part  of  the  property  for 
his  own  benefit.  And  where  the  corporate 
property  of  such  a  corporation,  in  whole  or 
in  part,  has  been  sold  or  disposed  of  in  good 
faith,  under  the  powers  of  its  charter,  and 
not  as  a  result  of  fraudulent  purposes,  the 
minority  stockholder  has  no  cause  for  com- 
plaint, for,  as  we  have  seen,  a  corporation 
of  this  character  may,  in  the  absence  of  re- 
straint by  the  law  of  its  cre^ttoi^I^^,|^^ll. 
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or  dispose  of  any  or  all  of  ita  property,  the 
Bame  as  an  individual  may  do  respecting  hie 
property.  This  may  he  done  by  a  majority 
of  tiie  members.  The  principle  that  the  ma- 
jority mvst  rule  in  the  management  of  the 
affairs  of  a  corporation  "is  rigidly  upheld  in 
«quity,  in  the  absence  of  fraud,  oppression, 
and  ultra  vires  acts."  4  Thomp.  Corp.  S 
4533;  2  Kent,  Com.  280-282;  Wejfeih  Hard- 
ware A  Ufg.  Co.  T.  Jan^s-Bpencer-Bateman 
Co,  IS  Utah,  110,  47  Pac  604;  Ardeaoo  Oil 
Oo.  T.  Vorth  American  Oil  <£  ifm.  Go.  66  Pa. 
375 ;  Treadvoell  v.  BaUabury  Ufg.  Co.  7  Gray, 
393,  66  Am.  Dec  490;  Cmiral  Transp.  Co.  v. 
FuUman'a  Palace  Car  Oo.  139  U.  S.  24,  50, 
35  L.  ed.  55,  66,  11  Sup.  Ct.  Rep.  478;  Tmn- 
lAcle  OH  Oo.  V.  Marhwry,  91  U.  S.  587,  23 
L.  ed.  328. 

But  suppose  this  suit  were  regarded  and 
treated  as  brought,  not  in  right  of  tiie  plain- 
tiffs nor  for  their  own  benefit,  but  in  rij^t 
of  all  the  stockholders,  and  hence  for  the 
corporation,  and  for  its  benefit;  then  could 
the  plaintiffs  recover!  We  think  not,  be- 
cause, viewing  tliis  suit  in  that  light,  they 
are  met  at  the  very  threshold  with  the  judg- 
ment in  the  case  of  Rogers  v.  Ferry  et  al., 
where  the  Putnam  Mining  Company  was  a 
defendant,  and  which  forms  the  special  plea 
in  the  answer  herein.  The  plaintiffs,  by 
their  demurrer  to  that  plea,  have  admitted, 
for  the  purposes  of  this  case,  all  the  aver- 
ments properly  pleaded  therein  to  be  true. 
Among  such  averments,  it  appears  that  that 
suit  was  brought  and  tried  in  a  district  court 
of  this  state, — a  court  of  competent  jurisdic- 
tion; that  the  plaintiffs  therein  sued  in  right 
of  the  corporation,  the  Putnam  Mining  Com- 
pany; that  the  Putnam  Mining  Company 
and  the  Quincy  Mining  Company  were  there, 
same  as  here,  parties  defendant;  that  tite 
identical  cause  of  action  and  the  identical 
matters  which  are  herein  charged  as  fraudu- 
lent were  therein  pleaded  and  tried ;  that  the 
•court  adjudged  and  determined  that  all  the 
transactions  and  dealings  complained  of 
were  lawful  and  made  in  good  faith,  and 
were  without  any  fraud  done  or  intended ; 
and  that  neither  the  Putnam  Mining  Com- 
pany, nor  the  plaintiff  therein,  waa  entitled 
to  any  accounting  in  respect  of  the  matters 
charged  in  that  complaint;  and  that  such 
judgment  is  of  record,  and  is  still  in  full 
force  and  effect.  Thus  it  clearly  appears 
that  the  Rogers  suit  was  brought  and  in- 
tended for  the  purpose  of  undoing  the  very 
transactions  complained  of  in  this  action  as 
l>eing  a  fraud  on  the  Putnam  Mining  Com- 
pany and  its  stockholders,  and  the  judgment 
was  that  neither  the  plaintiff  nor  the  cor- 
poration was  entitled  to  an  accounting.  Af 
that  suit  was  brought  in  the  right  of  the 
corporation,  that  judgment  is  binding  upon 
the  corporation,  and,  by  the  rule  of  repre- 
<6  L.  B.  A. 


sentation,  all  the  stockholders  are  equally 
bound  by  it.  It  firilows  that  since  the  trans- 
actions  and  dealings  complained  of  in  tliat 
suit  are  exactly  the  same  transactions  and 
dealings  complained  of  in  this  action,  that 
judgment,  being  in  full  force  and  effect,  is 
confilusive  against  the  right  of  the  plalnliflb 
to  recover  herein;  they  being  stockholders 
in  the  corporation,  lite  court  having  de- 
cided that  there  was  no  fraud  in  the  trans- 
actions in  controversy,  and  that  the  corpora- 
tion has  no  right  of  recovery,  no  stockholder 
can  make  the  same  transactions  the  basis 
for  complaint. 

In  Hawkins  v.  Qlenn,  131  U.  S.  319.  33  L. 
ed.  184,  9  Sup.  Ct.  Rep.  739,  where  the  plain- 
tiff in  error,  who  was  a  stockholder,  daimed 
that  a  certain  order  or  decree  wluch  was 
binding  upon  the  corporation  was  void,  as 
against  him,  because  he  was  not  a  party  to 
the  suit  in  which  the  order  was  made,  the 
Supreme  Court  of  the  United  States  held 
tliat,  "in  the  absence  of  fraud,  stockholders 
are  bound  by  a  decree  against  their  corpora- 
tion in  respect  to  corporate  matters.  And 
such  a  decree  is  not  open  to  collateral  at- 
tack." Mr.  Chief  Justice  Fuller,  delivering 
the  opinion  of  the  court,  said :  "Sued  after 
such  an  order  of  court,  the  defendant  does 
not  deny  the  existence- of  any  one  of  the 
facts  upon  which  the  order  was  made,  but 
contends  that  there  has  been  no  call,  as  to 
him,  because  he  was  not  a  party  to  the  cause 
between  creditor  and  corporation.  We  un- 
derstand the  rule  to  be  otherwise,  and  that 
the  stockholder  is  bound  by  a  decree  of  a 
court  of  equity  against  the  corporation  in 
enforcement  of  a  corporate  duty,  although 
not  a  party  as  an  individual,  but  only 
through  representation  by  the  company.  A 
stockholder  is  so  far  an  int^ral  part  of  the 
corporation  that,  in  view  of  the  law,  he  is 
privy  to  the  proceedings  touching  the  body 
of  which  he  is  a  member."  Freeman, 
Judgm.  S§  176,  178;  Glenn  v.  Williama,  60 
Md.  93;  Keaaler  v.  tinsley  Co.  123  Fed.  546. 

The  fact  that  this  suit  was  brought  by 
different  parties  plaintiff  is  immaterial, 
since  these  plaintiffs,  as  stockholders,  were 
privy  to  the  proceedings  in  the  former  suit, 
and  since  both  suits  were  identical  as  to 
cause  of  action,  subject-matter,  purpose,  and 
object,  quality  of  persons  for  or  against 
whom  claim  is  made,  and  as  to  the  thing  ad- 
judged. Tiiese  legal  indentities  existing, 
and  the  same  questions  involved  herein  hav- 
ing been  judicially  settled  and  determined 
in  the  Rogers  suit,  the  judgment  in  that  case 
is  an  effectual  bar  to  this  action.  Free- 
man, Judgra.  §8  252,  253,  et  seq.;  New  Or- 
leans V.  Citizens'  Bank,  167  U.  S.  371,  42  L. 
ed.  202,  17  Sup.  Ct.  Rep.  905 ;  Cromwell  v. 
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Lj/tm  V.  Psrin  0.  Ufg.  Co.  125  U.  S.  698, 
81  L.  ed.  839,  8  Sup.  Ct.  Bep.  1024. 

From  the  foregoing  considerations,  and 
from  the  authorities,  the  conclusion  is  inev- 
itable that  the  court  did  not  err  in  overrul- 
ing the  demurrer  or  den;^ng  the  motion  di- 
rected at  the  special  plea,  nor  in  rendering 


judgment  in  favor  of  the  defendants  on  the 

merits. 

We  find  no  reversible  error  in  the  reeord. 
The  fudgment  is  affirmed,  with  oosts. 

BaaMa^  Gh.  J.,  and  MeGavty,  J.,  oon- 

cur. 
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WAKEFIEIiDiB  ADMINISTRATOR. 
(102  Ta.  824.) 

1.   One    dellTerlnB'  naphthn  to  m 

con»lsi>«e  In  a  tanlc  omr  provided  by  blm- 
self  l8  liable  In  case  a  servant  of  the  cod- 
slgnee,  whose  duty  Is  to  onload  the  car,  Is 
killed  by  an  explosion  due  to  the  fact  that 
the  ear  la  In  inch  defective  condition  that 
defendant  cannot  unload  it  In  the  ordinary 
way  with  safety. 

S.  The  proalatlty-  of  the  act  of  one  de- 
livering vaa  naphtha  In  a  car  so  de- 
fective that  It  cannot  be  unloaded  safely  In 
the  ordinary  way,  to  the  death  of  an  em- 
ployee of  the  consignee,  who  le  killed  by  an 
explosion  dae  to  nich  defect  while  attempt- 
ing to  unload  the  car,  so  as  to  render  him 
liable  for  such  death.  Is  not  broken  by  the 
act  of  the  consignee  in  attempting  to  unload. 

S<  Wbetlier  or  not  nn  emploT^e  of  K 
oonalsnec  of  a  car  of  vna  naphtha  1* 
mlltr  o'  aesllence  In  attempting  to  un- 
load the  car  In  the  ordinary  way,  when,  upon 
attemptlug  to  do  so,  be  learns  that  the  valve 
at  the  entrance  of  the  discharge  pipe  la  not 
tight,  no  that  before  the  connections  can  be 
made  with  such  pipe  the  napbtha  begins  to 
Cow,  and  explodes,  Is  a  question  for  the  Jary. 

4>  Kjiante«lse  valaed  by  the  foreman 
of  the  ^vmrehonae  of  a  -vendor  of  saa 
naphtha  In  assisting  a  consignee  in  un- 
loading defective  cars.  In  accordance  with  an 
tinderstandlDg  between  the  parties,  as  to  the 
conditions  under  which  the  cars  are  unloaded 
by  the  consignee.  Is  chargeable  to  his  em- 
ployer, so  as  to  require  the  latter  to  deliver 
naphtha  in  cars  which  can  be  tmloaded  safe- 
ly under  such  conditions. 

(June  16,  1904.) 

ERROR  to  the  Law  and  Equity  Court  of 
Richmond  to  review  a  judgment  in  fa- 
vor of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  negligent  kill- 
ing of  her  intestate.  Affirmed. 

The  facts  are  stated  hi  the  opinion. 

Note. — For  a  case  in  this  series  holding  that 
a  shipper  of  naphtha  is  liable  to  the  conductor 
of  the  train,  who  Is  Injured  by  an  explosion, 
see  Standard  Oil  Co.  v.  Tlemey,  14  L.  B.  A. 

677. 

As  to  liability  of  shipper  of  crude  petroleum 
for  the  destruction  of  the  property  of  a  third 
06  L.  R.  A. 


COURT  OF  APPEALS. 

Aleasrs.  Mnnford,  Hnntom,  Williams, 
ft  Amdex«on,  for  plaintiff  in  error: 

If  the  city  of  Richmond  knew,  or  was 
put  upon  inquiry,  and  could  have  known  hy 
reasonable  diligence,  that  this  car  was  in  an 
unsafe  condition  to  unload,  and,  in  spite 
of  this  fact,  proceeded  to  do  so,  this  was  the 
independent  act  of  the  city  of  Richmond, 
for  which  it,  and  it  alone,  was  responsible. 

The  alleged  defective  valve  alone  would 
never  have  resulted  in  Wakefield's  death. 

Foiclkes  V.  Southern  R.  Co.  96  Va.  742,  32 
S.  E.  464 ;  Vonnell  v.  Chesapeake  <£  0.  B.  Co. 
93  Va.  44,  32  L.  R.  A.  792,  67  Am.  St.  Rep. 
786,  24  S.  E.  467 ;  Louiniana  Mut.  tna.  Co.  v. 
Ttoeed,  7  Wall.  52,  19  L.  ed.  67;  Cooley, 
Torts,  p.  70 ;  Webb's  Pollock,  Torts,  p.  678. 

Even  if  Bowen  had,  when  he  went  to  un- 
load the  car  with  the  frozen  valve,  learned 
of  the  existence  of  this  sewer,  his  knowledge 
would  not  have  been  the  knowledge  of  the 
Standard  Oil  Company. 

Huffcut,  Agency,  p.  163;  1  Morawetz, 
Priv.  Corp.  2d  ed.  {  5406. 

Messrs.  Meredith  ft  Cooke,  for  defend- 
ant in  error: 

One  who  uses  a  dangerous  agency  does  so 
at  his  peril,  and  must  respond  to  the  in- 
juries thereby  occasioned,  not  caused  by 
extraordinary  occurrences,  or  by  the  inter- 
position of  strangers. 

Fletcher  v.  Rylands,  L.  R.  1  Exoh.  265, 
Affirmed  in  L.,  R.  3  H.  L.  330;  Loop  t. 
Litchfield.  42  N.  Y.  351,  1  Am.  Rep.  543. 

Persons  undertaking  to  deal  with  gas  are 
bound,  at  all  events,  to  use  all  reasonable 
diligence  to  prevent  an  escape,  which  may 
have  dangerous  results. 

Pollock,  Torts,  Ist  ed.  p.  411;  Standard 
Oil  Co.  V.  Murray,  57  C.  C.  A.  1,  119  Fed. 
572. 

Naphtha  is  r^arded  in  law  and  in  every- 
day life  as  a  "dangerous  agency." 

Wier'a  Appeal,  74  Pa.  234;  Pollodc,  Torts, 
l3t  ed.  p.  407,  6th  ed.  p.  470;  1  Wharton, 


party,  see  Goodlander  Ulll  Coi.  v.  Standard  Oil 
Co.  27  L.  B.  A.  688. 

For  the  somewhat  similar  question  of  liabil- 
ity of  manufacturer  or  seller  of  dangerous  arti- 
cle tor  Injury  to  third  person  thereby,  see 
Woodward  v.  Miller,  64  L.  R.  A.  882,  and  eases 
Id  footnote  thereto.  <^  i 
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Neg.  S  8B1 ;  Oarier  y.  Towne,  98  Mus.  607, 
M  Am.  Dec  682;  Wellington  t.  Downer 
Keroaene  Oil  Co.  104  Mus.  07;  Boston  <B 
A.  J2.  Oo.  V.  Shanly,  107  Mass.  608;  Hoaven 
y,  Pender,  L.  R.  11  Q.  B.  IHr.  603;  Parry  v. 
Smith,  L.  R.  4  C.  P.  Div.  327;  Xo/tw  /C- 
Powder  Co.  t.  Teamey,  131  111.  320,  7  L. 
R.  A.  262.  Id  Am.  St.  Rep.  34,  23  N.  E. 
388;  Beeg  T.  lAeht,  80  N.  T.  581.  36  Am. 
Rep.  064;  Com.  v.  Kidder,  107  Mbob.  192; 
United  State*  t.  Dewitt,  9  Wall.  41,  19  L. 
ed.  603;  Standard  Oil  Oo.  TH'emey,  02  Ky. 
367,  14  L.  R.  A.  677,  36  Am.  St.  Rep.  695, 
17  S.  W.  1026;  Pvilman  PoUue  Car  Oo.  t. 
Laaek,  148  111.  242.  18  L.  R.  A.  215.  32 
N.  E.  286 ;  Lee  r.  Vaounm  Oil  Oo.  64  Him, 
166.  7  N.  Y.  Snpp.  426;  Elhina  v.  MeKean, 
70  Pa.  403 ;  Brady  t.  Detroit  Steel  d  Spring 
Co.  102  Mieh.  277.  26  L.  R.  A.  176.  60  N.  W. 
687 ;  Kinnair4  v.  Standard  Oil  Co.  89  Ky. 
468,  7  L.  R.  A.  461.  26  Am.  St.  Rep.  645, 
12  S.  W.  038;  Ardeaoo  Oil  Oo.  v.  Oilson,  63 
Pa.  146;  Watere  Pierce  Oil  Co.  r.  Daeie,  24 
Tex.  Civ.  App.  608.  60  8.  W.  463;  State  t. 
Bayea,  78  Mo.  307;  KoeUoh  v.  PhUadelpli4a 
Oo.  162  Pa.  365,  18  U  R.  A.  760,  34  Am. 
St.  Rep.  663.  26  Atl.  522. 

The  oil  company  fuTnished  the  car  with 
the  nipple  on  it  with  the  intention  and  ez- 
peetation  that  the  gas  company  would  use 
the  nipple,  just  as  it  was  used,  for  the  pur- 
pose of  delivering  the  oil  into  the  tank;  in 
fact,  it  knew  that  there  was  no  other  method 
of  delivering  the  oil. 

Where  a  party  by  his  own  wrongful  act 
has  brought  into  operation  an  agency  which 
contributes  to  produce  the  injuries  for 
which  a  recovery  is  sought,  he  is  none  the 
less  liable  because  the  consequences  com- 
plained of  are  not  the  immediate  result  of 
his  act. 

Wat-son,  Damages,  §§  65,  143;  1  Suther- 
land, Damages,  9S  16,  17,  28,  29;  1  Thomp. 
Neg.  1880  ed.  p.  1089;  I  Shearm.  &.  Redf. 
Neg.  i  34 ;  Wharton,  Neg.  {  145 ;  I  Jaggard, 
Torts,  p.  74;  Bishop,  Non-Contract  Law,  S 
41;  Hayes  v.  Michigan  C.  R.  Co.  Ill  U.  S. 
241,  28  L.  ed.  415,  4  Sup.  Ct.  Rep.  369; 
Devlin  v.  Smith,  89  N.  Y.  470,  42  Am.  Rep. 
311;  Derry  v.  Flitner,  118  Mass.  131;  Bin- 
ford  V.  Johnston,  82  Ind.  426,  42  Am.  Rep. 
508  i  Clark  v.  Chambers,  L.  R.  3  Q.  B.  Div. 
327 ;  BvrroiOH  v.  March  Gas  <£  Coke  Co.  L. 
R.  7  Exch.  96;  Parry  v.  Smith,  L.  R.  4  C. 
P.  Div.  325;  Louisville  Gas  Co.  v.  Outen- 
kuntz,  82  Ky.  432;  Stevens  v,  Dudley,  66 
Vt.  158;  Pullman  Palace  Car  Co.  v.  Laaok, 
143  111.  242,  18  L.  R.  A.  215,  32  N.  E.  285; 
Waters  Pierce  OH  Co.  v.  Davis,  24  Tex.  Civ. 
App.  508,  60  S.  W.  453;  Ft.  Worth  &  D.  C. 
R.  Co.  v.  Beauchamp,  95  Tex.  496,  58  L.  R. 
A.  716,  93  Am.  St.  Rep.  804,  68  S.  W.  502: 
Watta  V.  Southern  Bell  Teleph.  d  Teleg.  Co. 
100  Va.  45,  40  S.  E.  107;  Elliott  T.  UaU, 
66  L.  R.  A. 


L.  R.  16  Q.  B.  Div.  816;  Membery  v.  Great 
Western  B.  Co.  L  R.  14  App.  Caa.  191; 
Hayee  t.  Philadelphia  d  R.  Coal  A  I.  Oo. 

160  Mass.  467.  23  N.  E.  226;  Bright  t.  Bar- 
nett  d  B.  Co.  88  Wis.  299.  26  L.  R.  A.  624, 
60  N.  W.  418 ;  IMhold  v.  Green,  60  111.  App. 
533;  Beaven  v.  Pender,  L  R.  11  Q.  B.  Div. 
503;  Johneon  t.  Spear,  76  Mich.  130,  16 
Am.  St  Rep.  208.  42  N.  W.  1002;  Weimeyer 
V.  Weyerhaneaer,  05  Iowa,  407,  64  N.  W. 
416;  OampbeU  v.  Portland  Sugar  Co.  62 
Ms.  662,  16  Am.  Rep.  $03 ;  Finnegan  v.  Fail 
River  Gaa  Works  Oo.  169  Mass.  311,  34  N. 
E.  623;  OoughUn  t.  Boston  Tow-Boat  Oo. 

161  Mass.  92.  28  N.  E.  721 ;  Wilooa  T.  7ane, 
167  Mass.  302.  46  N.  E.  928;  Devlin  v. 
Smith,  88  N.  Y.  470,  42  Am.  Rep.  311; 
Roddy  V.  Uiasouri  P.  B.  Oo.  104  Mo.  234. 
12  L.  R.  A.  746,  24  Am.  St.  Rep,  338.  16 
S.  W.  1112. 

Whatever  might  be  defendant's  responsi- 
bility as  to  the  general  public,  it  would  un- 
doubtedly be  liable  for  a  defective  valve  to 
the  servants  of  the  eustraner,  vho  were  ex- 
pected to  handle  the  oil  on  its  delivery. 

Sehuleri  v.  J.  R.  Clark  Co.  49  Minn.  381. 
16  L.  R.  A.  818.  32  Am.  St.  Rep.  669,  61 
N.  W.  1103;  Peters  v.  Jackson,  60  W.  Va. 
644,  57  L.  R.  A.  428,  88  Am.  St.  Rep.  000, 
41  S.  E.  190;  McCaffrey  v.  Mossberg  d  G. 
Mfg.  Co.  23  R.  I.  381,  55  L.  R  A,  823,  01 
Am.  St  Rep.  637,  50  Atl.  651;  Wellington 
V.  Dotoner  Kerosene  Oil  Co.  104  Mass.  64; 
Elkins  V.  McKean,  79  Pa.  493. 

It  is  not  necessary  for  one  to  expect  the 
particular  result,  or  peculiar  injury,  in  or- 
der to  be  liable  for  an  injury  happening 
through  the  negligent  handling  of  a  highly 
dangerous  agency  like  naphtha. 

Anderson  v.  Jersey  City  Electric  Light  Co. 
63  N.  J.  L.  387,  43  Atl.  654;  Wellington  v. 
Downer  Kerosene  Oil  Co.  104  Mass.  ,67; 
State  V.  Hayes,  78  Mo.  307  ;  Bishop  v.  Web- 
er, 139  Mass.  411,  52  Am.  Rep.  715,  1  N.  E. 
154. 

Nor  is  it  necessary  to  charge  knowledge 
that  around  a  gas  works  there  are  furnaces 
and  fires.  Such  things  are  matters  of  gen- 
eral knowledge. 

The  company  was  responsible  for  what 
might,  in  the  nature  of  things,  occur  from 
its  neglect,  and  its  responsibility  was  not 
limited  by  what  its  officers  may  have 
thought  to  be  improbable,  or  even  impos- 
sible. 

Oil  City  Gas  Co.  v.  Robinson,  99  Pa.  1 ; 
Diicon  V.  Smtt,  181  111.  116,  54  N.  E.  897; 
Brown  v.  Chicago,  if.  d  8t.  P.  R.  Co.  54 
Wis.  342.  41  Am.  Rep.  41,  11  N.  W.  356, 
911;  Pullman  Palace  Car  Co.  v.  Laack, 
143  III.  242,  18  L.  R.  A.  215,  32  N.  E.  285; 
Koelach  v.  Philadelphia  Co.  162  Pa.  355,  18 
L.  R.  A.  769.  34  Am.  St.  Rep.  663,  26  Atl. 
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A  higher  degree  of  care  and  vigilance  is 
required  in  deiding  with  a  dangerous  agency 
than  in  the  ordinary  affairs  of  life  or  huai- 
ness,  which  involve  little  or  no  risk  of  in- 
jury to  perBons  or  property. 

Anderson  v.  Jersey  City  Electric  Light  Co. 
63  N.  J.  L.  387,  43  Atl.  654;  Pollock,  Torta, 
Sth  Gd.  470;  The  Joseph  B.  Thomas,  46  L. 
R.  A.  116,  30  C.  C.  A.  333,  66  U.  S.  App. 
610,  86  Fed.  658. 

Mr,  H.  B.  Pollavd  also  for  defendant  in 
error. 

BnahsBsa,  J.,  delivered  the  opinion  of 
the  court: 

On  or  about  the  23d  day  of  December, 
1901,  the  Standard  Oil  Company  shipped  in 
a  tank  car  about  8,0IX>  gallons  of  gas  naph- 
tha from  Manchester,  and  delivered  the 
same  on  the  gas-works  siding  of  the  Chesa- 
peake ft  Ohio  Bailvray  Company  in  the  oify 
of  Richmond,  under  a  contract  with  that 
city,  for  use  in  its  gas  plant.  The  tank 
cars  used  for  deliverii:^  the  naphtha  were 
provided  by  the  Standard  Oil  Company. 
Eadi  had  a  discharge  pipe  in  the  bottom  of 
the  tank  some  4  inches  in  diameter,  uid  pro- 
jecting 10  or  12  inches  below  the  bottom. 
l%e  pipe  was  threaded  to  receive,  and  upon 
it  ma  a  cap  screw.  Upon  the  upper  part 
of  the  pipe  is  a  valve  to  prevent  Va&  escape 
of  naphtha.  In  the  lower  i»rt  of  the  valve 
there  are  concaves  which  permit  the  naph- 
tha to  flow  when  the  valve  is  raised.  An 
inflexible  iron  rod  is  attached  to  the  valve, 
and  extends  to  or  near  the  top  of  the  tank. 
Near  the  upper  end  of  the  rod  is  a  coil 
wire  spring,  arranged  to  hold  the  rod  down 
and  to  keep  the  valve  in  position  when 
closing  the  discharge  pipe.  The  iron  rod 
near  the  top  has  an  arm  attached  to  it,  by 
using  which  the  pressure  of  the  spring  can 
be  relieved  and  the  valve  raised  so  that  the 
naphtha  can  enter  the  discharge  pipe.  The 
arm  for  raising  the  valve  is  fastened  to  the 
rod  by  an  iron  key  passing  through  both. 
The  rod  and  its  attachments  are  covered  by 
the  dome  of  the  car,  on  the  top  of  whieh  is 
a  slide  or  manhole  large  enough  for  a  man 
to  get  inside  the  car.  The  oil  is  unloaded 
through  the  dischazge  pipe  by  unscrewing 
the  cap  on  its  lower  end  and  connecting  the 
discharge  pipe  by  a  union  with  a  pipe  lead- 
ing to  the  tanks  of  the  dty  gas  works.  When 
this  union  or  connection  has  been  made,  the 
valve  is  raised  means  of  the  arm  keyed 
to  the  rod.  and  the  naphtha  permitted  to  flow 
into  the  city  tank.  Tlie  place  for  unloading 
tank  cars  was  on  a  trestle  20  or  25  feet 
above  the  ground  in  the  yard  of  the  gas 
works  of  the  city,  where  for  a  number  of 
years  they  had  been  delivered  for  that  pur- 
pose. Under  the  trestle  there  was  a  large 
opening,  the  beginning  of  a  sewer,  which 
06  L.  R.  A. 


ran  into  and  aeroea  the  yards  of  the  gas 
works.  After  entering  the  yard,  the  sewer, 
being  partly  open  and  partly  closed,  ran 
alongside  the  engine  room  and  the  building 
in  which  the  furnaces  and  retorts  for  mak- 
ing gas  were  situated. 

On  the  day  the  oar  in  question  was  deliv" 
ered,  the  foreman  of  the  lower  gas  works  of 
the  city  directed  McCauley,  one  of  its  em- 
ployees, who  alone,  or  with  another  of  ita 
employees,  generally  did  this  work,  to  un- 
load the  ear.  When  McCauley  commenced 
to  unscrew  the  cap  on  the  end  of  the  dis- 
charge pipe  he  saw  a  little  naphtha.  He 
turned  the  cap  a  little  more,  and,  seeing  the 
naphtlia  coming  a  little  freer,  he  shut  it  up, 
and  reported  to  the  foreman  that  there  was 
a  leak,  and  that  he  could  not  make  the  con- 
nection by  himself.  The  foreman  thereupon 
directed  him  to  get  Mr.  Wakefield,  the  plain- 
tiff's intestate,  to  go  with  him  and  make 
the  connection.  When  they  reached  the  car, 
they  undcrto<^  to  make  the  connection  in 
the  usual  way,  Wakefleld  unscrewing  the 
cap  and  MeCauley'oonnecting  the  pipes;  but 
when  the  cap  came  off  the  naphtha  came  out 
with  such  foroe  that  both  of  them  were  un- 
able to  make  the  oonnecUon.  McCauley 
jumped  from  under  the  ear  and  wrat  on  top 
of  it,  removed  the  seal  plaoed  upon  the  plate 
covering  the  manhole,  and  swung  it  to  me 
side  for  the  purpose  of  foriHng  the  valve 
down  BO  as  to  stop  the  flow  of  naphtha.  He 
then  saw  that  ^e  valve  was  out  of  order, — 
that  it  «'as  keyed  improperly, — and  that  he 
could  do  nothing  with  it^  He  at  once 
jumped  off  the  car  and  rushed  to  the  office 
of  the  foreman,  some  75  yards  distant,  and 
informed  him  that  the  valve  waa  not  in 
place,  and  was  out  of  order,  and  that  all 
the  naphtha  was  escaping.  They  rushed  back 
together,  but  just  as  they  reached  the  trestle 
and  car  there  was  an  explosion,  whidi  killed 
Wakefleld,  who  was  still  under  the  car,  at- 
tempting to  save  the  naphUia,  The  explosion 
was  caused  by  the  gas  from  the  naphtha 
coming  into  contact  with  the  flre  of  the  gas- 
house  retorts  as  the  naphtha  flowed  near  by 
in  the  sewer,  partly  open  and  partly  closed, 
leading  from  the  trestle  the  gas  house  to 
the  creek. 

Upon  examinatitu  the  day  after  the  aod- 
dent  it  was  ascertained  that  the  key  used 
for  fastening  the  handle  to  the  rod  by  whieh 
the  valve  was  raised  was  under  the  bottom 
of  the  valve,  holding  it  about  }  of  an  inch 
above  the  top  of  the  discharge  pipe,  and  that 
the  handle  was  fastened  to  the  rod  by  a  piece 
of  bent  wire. 

Wakefleld's  personal  representative  insti- 
tuted her  action  on  the  case  against  the 
Standard  Oil  Company  and  the  city  of  Rich- 
mond to  recover  damages  for  negligently 
causing  the  deaUi  of  her  intestate.  Both 
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defendants  appeared  and  made  dafeniie.  The 
trial  resulted  in  a  verdict  and  jadgment  in 
favor  of  Uie  plaintiff  against  the  Standard 
Oil  Company.  To  that  judgment  the  oil 
■company  obtained  tbia  writ  of  error. 

The  oil  company  denies  its  liability  upon 
three  grounds: 

( 1 )  That  it  did  not  owe  to  Wakefield  the 
duty  of  keeping  the  valve  in  the  car  in  a 
reasonably  safe  condition,  and  was  not, 
therefore,  guilty  of  negligence  as  to  him. 

(2)  That  the  condition  of  the  valve,  even 
if  the  oil  company  were  negligent,  was  not 
the  proximate  cause  of  hia  deatii. 

;  3)  Tliat,  if  it  was,  he  was  guilty  of  con- 
tributory negligence. 

As  to  the  first  grotmd  of  defense;  The 
eontentiou  of  the  oil  compai^  is  that,  in  or- 
der for  negligence  to  be  actionable,  it  must 
occur  in  a  breach  of  legal  duty  arising  out 
«f  contract  or  otherwise,  owing  to  the  person 
unloading  the  cars;  that  there  was  no  con- 
tractual relation  existing  between  the  plain- 
tiff's intestate  and  t)>e  oil  company;  and 
that,  this  being  so,  the  only  duty  upon 
whidi  the  plaintiff  could  rely  was  the  duty 
owing  to  the  public  by  the  oil  company,  and 
that  the  character  of  the  shipment  was  not 
fio  dangerous  as  to  make  a  failure  to  proper- 
ly adjust  the  valve  to  prevent  the  e»cape  of 
the  naphtha  a  breach  of  duty  to  a  third  per- 
aon  who  might  suffer  injury  resulting  from 
such  failure. 

It  seems  to  be  a  well-settled  rule  of  the 
common  law  that  a  person  who  negligently 
uses  a  dangerous  instrument  or  article,  or 
causes  or  authorizes  its  use  by  another  in 
euch  a  manner  or  under  such  circumstances 
that  he  has  reason  to  know  that  it  is  likely 
to  produce  injury,  is  responsible  for  the  nat- 
ural and  probable  consequences  of  his  act  to 
any  person  injured  who  is  not  himself  at 
fault.  The  liability  does  not  depend  upon 
privity  of  contract  between  the  parties  to 
the  action,  but  on  the  duty  of  every  man 
to  so  use  his  own  property  as  not  to  injure 
the  persons  or  property  of  others.  Carter  v, 
ToMwe,  98  Mass.  567,  96  Am.  Dec,  682. 

Whether  this  rule  of  the  common  law  is 
applicable  only,  as  the  counsel  of  the  oil 
■company  insists,  to  such  agencies  as  are  es- 
sentially and  in  their  elements  instruments 
of  danger  life  and  property,  may  be 
doubted.  Pollock,  in  his  work  on  Torts,  6th 
ed.  p.  411,  says  that  "gas  (the  ordinary  il- 
luminating coal-gas)  is  not  of  itself  per- 
haps a  dangerous  thing,  but,  with  atmos- 
pheric air,  form.s  a  highly  dangerous  ex- 
plosive mixture,  and  aJso  makes  the  mixed 
atmosphere  incapable  of  supporting  life. 
Persona  undertaking  to  deal  with  it  are 
therefore  bound  at  all  events  to  use  all  rea- 
«onable  diligence  to  prevent  an  escape  which 
may  have  such  results.  A  gas  fitter  left  an 
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imporfeetiy  connected  tube  in  the  place 
where  he  was  working  under  a  contract  with 
the  occupier.  A  third  person,  a  servant  of 
that  occupier,  entering  the  room  with  a 
li^t,  in  fulflLment  of  his  ordinary  duties, 
was  hurt  by  an  ^plosion  due  to  the  escape 
of  gas  from  the  tube  so  left.  The  gas  fitter 
was  held  liable  as  for  a  'misfeasance  inde- 
pendent of  contract.' "  In  the  ease  referred 
to  (Parry  v.  Bmith,  L.  R.  4  C.  F.  IHv.  325, 
327)  the  judge  delivering  the  opinion  said: 
"I  think  the  plaintiff's  right  of  action  is 
founded  on  a  duty  which  I  believe  attaches 
in  every  ease  where  a  penon  is  using  or  is 
dealing  with  a  h^hly  dangerous  thing, 
which,  unless  managed  with  the  greatest 
care,  is  calculated  to  cause  injury  to  by- 
standers. To  support  such  a  right  of  action, 
there  need  be  no  privity  between  the  party 
injured  and  him  by  whose  breach  of  duty  the 
injury  is  caused,  nor  any  fraud,  misrepre- 
sentation, or  concealment;  nor  need  what 
is  done  by  the  defendant  amount  to  a  pub- 
lic nuisance.  It  is  a  misfeasance  independ- 
ent of  contract."  See  2  Shearm.  &  Bedf. 
Neg.  5th  ed.  H  116,  690;  Wharton,  Neg. 
3  851;  Smith  (Horace),  Neg.  pp.  231-236; 
Thomp.  N^.  1901  ed.  9S  821-829;  Heaven 
V.  Pender,  L.  R.  11  Q.  a  Div.  513,  617. 

It  is  a  matter  of  common  knowledge  that 
naphtha  is  a  dangerous  substance  (and  it  is 
generally  so  treated  by  the  courts),  and  the 
gas  which  it  gives  off  when  exposed  to  the 
atmosphere  is  liable  to  explosion  by  con- 
tact with  fire;  and  when  it  does  it  is  im- 
possible to  guard  against  its  consequenoeB, 
since  it  is  instantaneous,  and  extends  to  per- 
sons and  property  within  its  reach.  See 
Wellington  v.  Douner  Kerosene  Oil  Co.  104 
Mass.  04.  67;  Standard  OH  Go.  v.  Tiemey, 
92  Ky.  367,  14  L.  R.  A.  677,  36  Am.  St.  Rep. 
595,  17  S.  W.  1025;  Wiefa  Appeal,  74  Pa. 
234;  Lee  v.  Vaouum  Oil  Co.  54  Hun,  156, 
7  N.  Y.  Supp.  426. 

In  the  case  of  the  Ooodlander  Mill  Co.  v. 
Standard  OH  Co.  27  L.  R.  A.  583,.  11  C.  C. 
A.  253,  24  U.  S.  App.  7,  63  Fed.  400,  so  much 
relied  on  by  the  counsel  of  the  plaintiff  in 
error,  it  was  held  that  crude  petroleum  was 
not  essentially  and  in  its  elements  danger- 
ous, and  that  under  the  facts  of  that  case — - 
wiiich  are  in  some  respects  similar  to  the 
case  under  consideration— the  Standard  Oil 
Company  was  not  liable  for  the  destruction 
of  the  property  of  a  third  person.  It  was 
not  denied,  however,  in  that  case,  that  it  was 
the  duty  of  the  shipper,  under  its  contract 
with  the  purchaser  or  consignee  of  the  crude 
nfitroleuni,  to  so  equip  its  car  that  its  con- 
tents miglit  be  safely  discharged  in  the  or- 
dinary way  by  the  exercise  of  due  care. 
Under  that  decision  it  was  the  duty  of  the 
Standard   Oil   Company,   in  shipping  the 

naphtha  to  the  city  of  Richmond,-,  ey^  lil. 
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gas  naphtha  be  no  more  dangerous  than 
onide  petroleum,  to  bo  equip  its  car  that  the 
naphtha  could  be  safely  discharged  in  the 
ordinary  way  by  the  exercise  of  ordinary 
oare  on  the  part  of  the  city.  If  it  owed 
this  duty  to  the  city,  why  did  it  not  owe  it 
to  Wakefield  and  the  other  employees  of  the 
eity,  whose  duty  it  was  to  unload  the  naph- 
tha! for  the  oil  company  must  have  known 
that  when  the  car  arrived  at  the  city  gas 
works  it  would  have  to  be  unloaded  by  the 
servants  of  the  city.  It  knew  that  the  pur- 
chaser or  consignee  of  the  naphtha,  a  mu- 
nicipal oorporaUon,  could  only  act  through 
its  empltqrees.  Having  this  knowledge,  even 
if  the  naphtha  was  not  bo  highly  dangerous 
that  the  oil  company  owed  to  the  publio 
generally  the  duty  of  exerdsing  ordinary 
oare  in  shipping  it,  it  at  least  owed  thai 
duty  to  the  employees  of  the  city  whose  duty 
it  was  to  unload  the  oil,  so  that  they  might 
do  so  in  the  ordinary  way  with  safety. 

Shearman  &  Kedf.  on  Neg.  §  116,  state 
the  doctrine  which  should  govern  in  case« 
lika  this  as  follows:  "Negligence  which  oon- 
sists  merely  In  the  breach  of  a  contract  will 
not  afford  ground  for  an  action  by  anyone 
except  a  party  to  the  contract,  or  a  person 
for  whose  benefit  the  contract  was  avowedly 
made.  .  .  .  But  where,  in  omitting  to 
perform  a  contract  in  whole  or  in  part,  one 
also  omits  to  use  ordinary  care  to  avoid  in- 
jury to  third  persons,  who,  as  he  could  with 
a  slight  degree  of  care  foresee,  would  be  ex- 
posed to  risk  by  his  negligence,  he  diould  be 
held  liable  to  such  persons  for  injuries  which 
are  the  proximate  result  of  such  omiBsion." 

Thompson,  in  his  late  work  on  Negligence, 
vol.  1,  S  821,  after  citing  cases  illustrating 
the  liability  of  vendors  of  dangerous  goods, 
says  that  "the  doctrine  of  these  cases,  stated 
in  a  general  way,  is  that,  if  a  person  sells 
goods,  chattels,  or  machinery  which  possess 
some  concealed  defect,  or  tendency  to  do 
harm,  such  as  will,  according  to  the  proba- 
bilities of  ordinary  experience,  do  harm  to 
innocent  persons,  he  must  respond  in  dam- 
ages if  such  barm  ensue  without  the  inter- 
vention of  the  negligence  or  fault  of  others; 
and  upon  principle  it  would  be  immaterial 
whether  the  knowledge  of  the  concealed  vice 
or  defect  was  withheld  from  the  purchaser 
through  the  vendor's  unslrilfulness,  igno- 
rance, or  fraud." 

Watson  (the  author  of  the  work  on  Dam- 
ages for  Personal  Injuries),  in  his  article  on 
Negligence  in  21  Am.  &  Eng.  Enc.  Law,  2d 
ed.  pp.  461,  462.  states  the  rule  as  follows: 
"Where  there  has  been  negligence  In  the 
construction  or  preparation  of  the  article 
sold  or  supplied — that  is,  where,  under  the 
circumstances,  injuries  to  the  other  contract- 
ing party  or  to  third  persona  might  reason- 
ably have  been  anticipated  as  a  result  of 
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defects  or  erroni  therein — ^the  question  of 
privity  of  contract  seems  wholly  immaterial. 
The  liability  de^>ends  upon  the  rule  of  nat- 
ural and  proximate  cause  and  contemplatim 
of  consequences.*' 

The  reason  upon  which  the  rule,  as  stated 
by  those  text  writers,  is  based,  is  clearly  and 
strongly  stated  by  Brett,  M.  R.  (afterwards 
Lord  Ebher),  in  his  dissenting  opinion  in 
Heaven  v.  Pender,  L.  H.  11  Q.  B.  Div.  508. 
"Everyone,"  he  says,  "ought,  by  the  univer- 
sally recognized  rules  of  right  and  wrong, 
to  think  BO  much  with  regard  to  the  safety 
of  others  who  may  be  jeopardized  hy  his 
conduct;  and  if,  being  in  such  dreumstanoes, 
he  does  not  think,  wd  in  oonsequ«ice  neg- 
lects, or  if  he  neglects  to  use  ordinary  oate 
or  skill  and  injuiy  ensues,  the  law,  which 
takes  cognizance  of  and  enforces  the  rules 
of  riglit  and  wrong,  will  force  him  to  give 
an  indenmity  for  the  injury.  .  .  .  "Die 
propodtion  whidi  these  recognized  eases 
suggest,  and  which  is  therefore  to  be  dedwsed 
from  them,  is  that  whenever  one  person  is, 
by  dreunistanees,  placed  in  sudi  a  position 
with  regard  to  anothw  that  everyone  of  ordi- 
nary sense  who  did  think  would  at  once 
recognize  that,  if  he  did  not  use  ordinary 
care  and  skill  in  his  own  conduct  with  re- 
gard to  those  dreumstanoes,  he  would  cause 
danger  of  injury  to  the  person  or  property 
of  the  other,  a  duty  arises  to  use  ordinary 
care  and  skill  to  avoid  such  danger." 

The  next  question  Is,  Was  the  oil  com- 
pany's n^ligenee,  if  established,  the  proxi- 
mate  cause  of  Wakefield's  death  I 

It  is  insisted  that,  while  the  condition  of 
the  valve  was  in  a  sense  the  cause  of  the  in- 
jury, the  intervening  and  independent  act  of 
the  city  in  its  effort  to  unload  the  car  was 
the  efficient  cause  by  wluoh  the  negligent  act 
of  the  oil  company  was  rendered  effective  in 
produdng  the  injury,  which  was  not  the 
probable  and  natural  cause  of  its  act.  Whilst 
the  act  of  the  dty  in  taking  the  cap  off  the 
discharge  pipe  was  an  act  intervening  be- 
tween the  negligence  of  the  oil  oompany  and 
the  injury,  was  it  such  an  intervening  cause 
as  excused  that  company! 

It  is  said  by  Shearman  ft  Redf.  on  Neg. 
§  32, — and  their  statement  seems  to  be  fully 
sustained  by  decided  cases, — that,  "in  order 
to  excuse  the  defendant,  however,  this  intor- 
veuing  cause  roust  be  either  a  superseding  or 
a  responsible  cause.  It  is  a  superseding 
cause,  whether  intelligent  or  not,  if  it  so  en- 
tirely supersedes  the  operation  of  the  defend- 
ant's negligence  that  it  alone,  without  his 
negli(»ence  contributing  thereto  in  the  slight- 
est degree,  produces  the  injury.  It  is  a  re- 
sponsible one  if  it  is  the  culpable  act  of  a 
human  being  who  is  legally  responsible  for 
such  act," 

It  is  conceded  and  is  dear  that  the  city's 
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act  in  attemptiiig  to  unload  the  car  was  not 
a  superseding  cause.  The  citya  act  was  one 
for  which  it  was  legally  responsible,  but  was 
it  a  culpable  actT  It  was  not  under  the 
averments  of  the  declaration,  and  there  was 
evidence  tending  to  sustain  these  averments, 
if  the  aet  of  the  city  was  one  which  mi^t, 
in  the  natural  or  ordinary  course,  be  antici- 
pated as  not  entirely  impossible,  and  the  oil 
company's  negligence  was  an  essential  link 
in  the  chain  of  causation.  1  Shearm.  &  Redf. 
Neg.  S  32;  1  lliomp.  8  S6;  Watson, 

Damages  for  Personal  Injuries,  SS  45,  73. 

The  supreme  judical  court  of  Massachu- 
setts, in  Lane  v.  AUantio  Worka,  111  Mass. 
136,  130,  states  the  rule  on  this  snbjeet  as 
follows:  "The  act  of  a  third  person  inter- 
vening and  contributing  a  condition  neoes- 
sary  to  the  injurious  effect  of  the  original 
n^ligenoe,  will  not  excuse  the  first  wrong- 
doer if  such  aet  ought  to  have  been  foreseen. 
The  ori{^naI  negligence  still  remains  a  cul- 
pable and  direct  cause  of  the  injury.  The 
test  is  to  be  found  in  the  probable  injurious 
consequenoes  Which  were  to  be  antidpated, 
not  in  the  number  of  stUisequent  events  and 
agencies  which  might  arise,"  See  Watta  v. 
Bouthem  Bell  TeUph.  d  Teleg,  Co.  100  Va, 
45,  40  S.  E.  107. 

"In  view  of  the  rule,"  says  Hiompson  on 
Neg.  S  40,  "that  the  question  whether  a 
given  iujury  was  the  proximate  or  remote 
mult  of  an  antecedent  wrong,  is  generally 
a  question  of  fact  for  a  jury,  it  is  perceived 
that  the  rule  last  announoftl  [that  of  the 
Massachusetts  oouri  quoted]  is  the  rule  of 
common  sense  and  practical  justice." 

The  intervening  act  of  the  city  in  attempt- 
ing to  \mload  the  car  was  not  only  one  which 
might,  in  the  natural  and  ordinary  course 
of  things,  be  anticipated,  but  was  one  whidi 
the  oil  company  lutew  would  occur,  for  it 
was  a  necessary  act  in  order  to  unload  the 
car  in  the  usual  and  ordinary  way.  We  are 
of  opinioni  therefore,  that  the  averments  of 
the  declaration  in  the  second  and  fourth 
counts  stated  a  case  which  showed  that  the 
oil  company  owed  Wakefield  the  duty  of  ex- 
ercising ordinary  care  to  see  that  the  valve 
was  in  a  reasonably  safe  and  proper  oondi- 
ti(m,  and  tiiat  its  allied  ncf^ligenoe  in  that 
respect  was  the  proximate  cause  of  his 
death. 

It  is  unnecessary  to  decide  whether  or  not 
the  first  and  third  counts,  which  did  not 
charge  that  Wakefield  was  an  employee  of 
the  city  of  Richmond,  stated  a  good  cause  of 
action,  as  the  case  made  by  the  evidence 
showed  that  he  was  an  employee  of  the  city, 
and  was  applicable  to  those  counts  alone. 
To  reverse  the  case,  even  if  we  were  ot  opin- 
ion that  the  first  and  third  counts  did  not 
state  a  good  cause  of  action,  and  to  remand 
the  case  for  a  new  trial  upon  the  second  and 
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third  counts,  would  he  reversing  for  a  mere 
technical  error,  which  in  no  way  prejudiced 
the  oil  company,  if  there  be  no  other  error 
in  the  proceedings. 

The  third  and  remaining  ground  of  de- 
fense relied  on  by  the  oil  company  is  that, 
even  if  it  had  been  guilty  of  negligence, 
Wakefield  was  guilty  of  omtributory  negli- 
genoe. 

Under  the  facte  of  the  case  as  already 
briefly  stated,  this  was  clearly  a  question  for 
the  juiy. 

This  brings  us  to  a  consideration  oit  the 
assignment  of  error  to  the  action  of  the 
court  in  instructing  the  jury. 

The  giving  of  instruotion  No.  1  <^ered  1^ 
the  plaintiff,  and  the  refusal  of  the  court  to 
give  instruction  No.  30  offered  by  the  de- 
fendant oil  company,  are  assigned  as  er- 
rors. These  instructions  involved  the  ques- 
tion of  the  duty  which  the  oil  company  owed 
to  the  plaintiff's  intestete.  As  tiie  court's 
action  in  giving  the  one  and  refusing  the 
other  was  in  accord  with  the  view  hereinbe- 
fore expressed  in  discussing  that  question, 
no  further  notioe  need  be  t^en  of  those  as- 
signmente  of  error. 

The  refusal  of  the  court  to  give  instruc- 
tion No.  31  offered  by  the  oil  company  is  also 
assigned  as  error.  By  this  instruction  the 
court  was  asked  to  tell  the  jury  that  tiiey 
must  disr^rd  all  the  evidence  tending  to 
show  that  the  escape  of  the  naphtha  was  due 
to  the  condition  of  the  valve.  What  has 
heretofore  been  said  in  discussing  the  ques- 
tion of  proximate  cause  shows  that  the  court 
properly  refused  that  instruction. 

The  giving  of  iastruetions  Nob.  4  and  S 
offered  by  the  plaintiff  is  asrigned  as  error; 
the  former  because  there  was  no  evidence 
upon  which  to  base  i^  and  the  latter  because 
the  evidence  upon  which  it  was  based  was 
the  knowledge  of  Bowen,  the  foreman  of 
the  oil  company's  warehouse  at  Manchester, 
and  whose  duty  it  was  to  load  the  tenk  ears, 
and  his  knowledge  of  the  conditions  tmder 
which  the  tenk  ears  were  to  be  unloaded  at 
the  city  gas  works  was  not  notioe  to  the  oil 
company  of  those  conditions.  It  was  Bow- 
en's  duty  to  supervise  the  filling  of  the  tank 
cars  for  delivety  to  purchasers.  He  had 
been  at  the  gas  works  one  or  more  times  to 
aid  in  unloading  a  car  in  which  a  valve  was 
frozen,  imder  an  understending  with  the  city 
or  the  superintendent  of  the  gas  works  to 
notify  the  oil  company's  people  at  tiie  ware- 
house when  assistance  was  needed  in  un- 
loading leaking  tanks.  He  knew,  or  had  the 
opportunity  of  knowing,  the  conditions  un- 
der which  the  cars  were  unloaded  at  the  gas 
works.  The  general  rule  is  that  knowledge 
acquired  by  the  agents  of  corporations  when 
acting  within  the  scope  of  their  agency  be- 
comes notice  to  or  Icnowledge  x)f  the  corpp- 
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ration  for  all  judicial  purposes.  Thompson's 
article  on  C'orporatioru  in  10  Cyc.  Law  ft 

Proc.  p.  1064. 

The  knowledge  of  Bowen,  which  the  in- 
struction in  question  treated  as  notice  to  the 
oil  company,  was  acquired  whilst  perform- 
ing duties  for  that  company,  and,  it  would 
seem,  within  the  scope  of  his  agency.  The 
evidence  tended  to  sustain  the  hypothesis 
upon  which  each  of  the  instructions  (4  and 
6)  was  based,  and  the  court  did  not  err  in 
giving  them. 

A  number  of  other  errors  are  assigned  to 
the  action  of  the  court  in  giving  and  refus- 
ing to  give  instructions  asked  for,  but  It  is 
rimply  impossible  in  an  opinion  of  reason- 


able length  to  discus  in  detail  all  of  the 
numerous  objections  made  to  the  action  of 
the  court  in  dealing  with  more  than  30  in- 
structions, and  covering  over  13  pages  of 
the  printed  record.  We  have  considered  at 
length  what  seem  to  us  to  be  iixe  more  im- 
portant errors  assigned.  As  to  the  others  it 
is  sufiicient  to  say  that  we  have  fully  con- 
sidered them,  and  are  of  the  opinion  that 
the  instructions  given  fairly  submitted  th» 
case  to  tlte  jury,  that  tlie  court  did  not  err 
in  refusing  to  set  aside  the  verdict  of  the 
jury,  that  we  see  no  error  in  the  case  to 
the  prejudice  of  the  plaintiff  in  error,  and 
that  the  judgment  oomplained  of  should  be 
affirmed. 


NEBRASKA  SUPREME  COURT. 


Charles  WANECK,  Plff.  in  Err., 

V. 

Mary  KRATKY. 


(. 


.Neb. 


•1.   Where,  apon  an  avFeement  of  nuir- 
rlaxe,    tUe    parties    expreMlr  ayree 

that  the  ceremony  shall  be  celebrated  la  ac- 
cordance with  tbe  rules  and  customs  ot  a 
partlcnlar  reltglon  and  church,  such  rales  and 
cnstoms  become  a  part  ot  the  contract,  and 
binding  upon  the  parties. 
S.  Wbere  one  ol  tbe  pavtlm  to  »  mar- 
rla«e  contract  falla  to  perform  his 
agreement  at  the  time  fixed  for  the  ceremonr, 
no  reaaooabte  excuse  existing  for  such  tall- 
nre^  the  other  party  mar  rescind  the  contract, 
and  maintain  HQ  actloQ  tov  damases. 

(September  IT,  1908.) 
'Headnotes  by  Donri,  C. 


ERROR  to  tiie  District  Court  for  Douglas 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brou^t  to  leeover 
damages  for  breadi  of  a  contract  to  marry. 
Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  John  D.  Warn,  for  plaintiff  in  er- 
ror: 

Before  a  right  of  action  accrues  for  the 
breach  of  a  marriage  contract,  it  must  be 
alleged  and  proved  that  the  contract  has 
been  repudiated,  and  such  repudiation  must 
be  shown  by  the  acts,  words,  conduct,  or  deed 
of  the  party  who  so  repudiates  it,  and  must 
be  shown  to  be  without  sufficient  reason  or 
cause. 

Kurtsi  V.  f^rank,  76  Ind.  604,  40  Am. 
Rep.  276;  Burtia  v.  THompton,  42  N.  Y. 
240,  1  Am.  Rep.  516;  Hollowat/  v.  Griffith, 


Note. — Refusal  or  failure  to  keep  agreement 
for  marriaye  at  a  specified  time  or  place  as 
breach  of  the  marriage  oontraot. 

I.  Anttetpatonf  refusal,  798. 
II.  Postponement  of  ceremony. 

a.  Right  to  postpone,  798. 

b.  Kffect  of  postponement,  709. 

1X1.  FoUiire  to  fulfil  agreement  at  appointed 

time  or  place,  799. 
IV.  Acts  subseQitent  to  time  agreed  upon  as 

ooHstitutiug  refusal,  801. 
T.  When  oauMC  of  action  ccorites,  801. 

I.  Anttoipatory  refueaU 

The  principle  In  the  law  of  contracts,  tbat, 
when  a  person  agrees  to  do  an  act  at  a  future 
day,  and,  before  the  day  arrives,  declares  be 
will  not  keep  his  contract  or  do  the  act,  the 
other  party  may  act  ou  the  declaration,  and 
bring  an  action  for  the  breach  before  the  day 
arrives,  Is  applicable  to  promises  to  marry. 

Hence,  a  positive  refusal  to  perform  a  con- 
tract of  marriage,  even  If  made  before  the  time 
Used  for  Its  performance,  ci«utltntes  neh  a 
breach  of  the  contract  as  will  aathorlie  an  Im- 
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mediate  action  therefor.  Zstlla  v.  Davenport, 
71  ill.  App.  202  :  Kurtz  v.  Frank,  76  Ind.  594. 
40  Am.  Ilep.  275  ;  Adams  v.  Byerly,  123  Ind. 
368,  24  N.  E.  130  ;  Holloway  v.  Qrlffltta,  32  Iowa, 
409,  7  Am.  Hep.  208 ;  Kennedy  v.  Rodgers,  2 
Kan.  App.  704,  44  Pac.  47  :  Lewis  v.  Tapman,  80 
Md.  204,  47  L.  R.  A.  38S,  45  Atl.  459 ;  Burtls 
V.  Thompson,  42  N.  Y.  246,  1  Am.  Rep.  510; 
Douoghue  V.  Marshall,  32  L.  T.  N.  8.  310. 

One  wbo  promises  to  marry  a  woman  on  the 
death  of  tals  father  may  be  saed  for  breach  of 
promlae  during  bis  father's  lifetime,  where  be 
has  repudiated  his  agreement.  Frost  v.  Knight, 
L.  B.  7  Eich.  Ill,  41  L.  J.  Eicb.  N.  8.  78, 
Reversing  L.  R.  5  Exch.  822,  1  Moak,  Eng.  Rep. 
218. 

II.  Postponement  of  ceremonv. 

a.  Right  to  postpone. 

A  postponement  of  the  performance  of  a 
contract  of  marriage,  from  the  date  fixed  there- 
for, by  one  party  without  the  consent  of  the 
other,  does  not  constitute  an  actionable  breach 
of  the  contract,  If  based  upon  good  and  snflt 
clent  reason.  The  court  said :  ^Suppose  that  on 
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32  Iowa,  409,  7  Am.  Rep.  208;  Frost  v. 
Knight,  L.  R.  7  Exch.  Ill;  Jones  v.  iMy- 
man,  123  Ind.  589,  24  N.  E.  363 ;  Ketmedy 
V.  Rodgers,  2  Kan.  App.  764,  44  Pac  47; 
Walters  v.  Btockherger,  20  Ind.  App.  277, 
60  K.  E.  763;  Kelly  t.  Renfro,  9  Ala.  325. 
44  Am.  Dec.  441;  Stone  T.  AppeJ,  12  111. 
App.  582. 

Messrs.  "Haaaj  O.  MiirpliT'  and  diavlea 
Ifc  HoTer  for  defendant  in  error. 

Duffle,  C,  filed  the  following  opinion: 
About  November  1,  lOOO,  the  parties  en- 
tered into  an  agreement  of  marriage,  and 
on  the  following  day  they  called  on  Father 
Bednar,  a  Catholic  priest  in  charge  of  a 
diurch  at  South  Omaha,  to  procure  the  pub- 
lication of  the  banns,  in  accordance  vitb 

the  morning  ol  the  day  the  alleged  marriage 
was  to  have  been  consummated  a  member  of 
the  promisor's  family  had  died,  and  before  the 
burial  several  days  had  aecessarlly  expired; 
would  It  be  contended  that,  even  if  the  promis- 
or had  not  notified  his  flancie  that  the  marriage 
would  have  to  bo  postponed,  that  would  coo- 
■tltote  such  a  lH«ach  of  the  contract  that  a 
rlg^t  of  action  would  Immediately  accrue  for 
damages?  Or,  If  the  promisor  had  been  com- 
pelled to  travel  by  rail  to  reacb  the  marrl^e 
feast,  and  bad  been  delayed  by  an  accident  re- 
sulting In  bis  injury,  which  would  disable  him 
for  many  days,  that  this  would  constitute  a 
Iveach  of  the  contract  I  We  think  not.  Here, 
the  promisor  had  a  family  of  five  children,  all 
of  whom  had  attained  their  majority,  and  all 
were  married  but  one.  He  owed  at  least  some 
consideration  to  them,  and,  If  they  were  op- 
posed to  his  marriage  and  be  knew  It,  U  was  his 
duty,  If  he  could,  to  reconcile  them  to  It ;  and 
It  was  nut  unreosonable  for  him  to  want  to 
postpone  the  marriage  for  that  purpose.  Wal- 
ters V.  Stockberger,  20  Ind.  App.  277,  60  N. 
B.  763. 

Although  the  day  Is  set  for  concluding  the 
marriage,  it  is  evident  circumstances  may  occur 
to  make  It  enlirely  Improper  to  proceed,  or 
render  tt  expedient  tu  delay  the  coDBummatlon, 
Kelly  V.  Renfro,  9  Ata.  826,  44  Am.  Dec.  441. 

A  man  engaged  to  marry  at  a  specified  time 
and  place  is  entitled  to  postpone  the  marriage, 
whether  bis  prospective  bride  consents  thereto 
or  not,  where  there  appears,  without  any  in- 
tervening fault  on  his  part,  a  loathsome,  con- 
tagious disease,  which  renders  It  unsafe  or  Im- 
proper for  blm  to  marry.  Trammell  v.  Vaughan, 
1&8  Mo.  214,  51  L.  O.  A.  SSI,  81  Am.  8t  Rep. 
802.  59  8.  W.  7D. 

b.  Effect  of  postponement. 

A  contract  to  marry  In  two  or  three  weeks, 
at  most,  from  the  date  of  the  engagement.  Is 
■UIl  In  force  if  the  time  for  its  performance  be 
indefinitely  extended  hr  consent;  and  an  ac- 
tion for  breach  of  promise  of  marriage  may  be 
maintained  if  the  contract  Is  not  performed 
within  a  reasonable  time.  Clement  v,  Bklnner, 
72  VL  lESO,  47  Atl.  788. 

So,  where  a  promise  of  marriage  was  to  he 
performed  four  daya  after  it  was  made,  but  on 
the  date  set  the  promisor  was  not  phTslcally 
able  to  marry,  the  parties  are  left  with  a  sab- 
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the  regulations  of  that  church.  The  date  of 
the  marriage  was  fixed  for  November  27, 
1900,  at  8  o'clock  a.  u.  On  three  suceesiiTe 
Sundays  after  this  visit  to  the  priest)  publio 
announcement  of  their  proposed  marriage 
was  made,  in  accordance  with  the  laws  and 
customs  of  the  church.  Following  this  an- 
nouncement, and  up  to  about  the  date  fixed 
for  their  marriage,  plaintiff  in  error  con- 
tinued to  call  upon  the  defendant  in  error, 
and,  under  the  expectation  that  the  marriage 
would  take  place  aa  arranged,  she  secured 
bridesmaids,  called  home  distant  members 
of  her  family,  invited  friends,  and  made  all 
preparations  for  the  ceremony.  It  was  ar- 
ranged that  plaintiff  in  error  should  call  for 
his  bride  at  the  residenoe  of  ber  parents, 
but  be  ^led  to  do  so,  and  it  was  afterwards 

slstlng  contract  of  marriage  between  them,  but 
without  a  date  fixed  for  Its  performance.  In 
such  case  the  law  eonstrnes  the  obligation  as 
one  to  be  performed  within  a  reasonable  tluie 
upon  request,  unless  one  of  the  parties  has  In- 
capacitated himself  for  the  performance,  as  by 
marrying  another,  or  has  by  positive  and  une- 
qolvocsl  acts  or  declarations  rendered  a  tender 
or  demand  nnnecessary.  Clark  v.  Cor^,  24 
R.  t.  137,  62  Atl.  811. 

III.  Failure  to  fulfil  agreement  at  appointed 
time  or  place. 

The  omission  to  marry  upon  a  particular  day 
is  not,  of  itself,  a  breach  of  a  contract  to  marry. 
The  engagement  necessarily  continues  In  force 
until  one  or  the  other  of  the  parties,  by  con- 
duct or  by  word?,  evinces  that  he  or  she  Is  un- 
willing to  proceed  to  the  ordinary  result.  But 
upon  the  failure  of  one  of  them  to  fulfil  the 
agreement  at  the  date  set,  the  other  Is  entirely 
warranted  in  considering  the  engagement  as 
terminated  and  may  signify  a  determination  to 
end  the  matter.  Kelly  v.  Renfro,  9  Ala.  325, 
44  Am.  Dec.  441. 

Refusal  by  a  suitor  to  comply  with  his  con- 
tract to  marry  his  /lancie  at  a  designated  time 
gives  ber  an  immediate  right  of  action.  In  the 
absence  of  anv  apparent  or  sufficient  reason  for 
his  conduct.  Adams  T.  Byerly,  128  lod.  868,  84 
N.  B.  130.  , 

If  a  man  wrongfully  breaks  hla  promise  to 
marry  a  woman  upon  a  day  specified,  without 
fault  on  her  part,  she  is  entitled  to  recover 
damages  for  his  breach  of  contract  Wolters  v. 
Schultz,  1  Mlac.  196,  21  N.  Y.  8upp.  768. 

Facts  sufficient  to  constitute  a  cause  of  ac- 
tion are  stated  by  averments  that  the  plaintiff, 
at  the  rL-guest  of  the  defendant,  promised  to 
marry  him  at  such  time  as  she  could  come  to  a 
specified  place  for  that  purpose ;  that  she  did 
so  come,  at  his  request,  on  a  certain  date,  at 
which  time  defendant  promised  to  marry  ber  on 
a  day  certain,  but  that.  Instead  of  so  doing, 
and  soon  after  such  day,  he  nurried  another 
person,   lahey  v.  Knott,  8  Or.  108. 

If  a  man  has  promised  to  marry  a  woman 
upon « a  particular  day,  It  is  the  duty  of  the 
groom,  by  the  custom  of  society,  to  present 
himself  at  the  house  of  his  prospective  bride, 
without  special  request,  to  fulfil  the  marriage- 
engagement   Graham  v.  Hartln,  64  Ind.  568. 

Failure  of  a  man  to  appear  at  the  time  ap- 
pointed for  the  nuptials.  In  the  abeenee  ofia 
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ascertained  that  he  went  to  work  in  tho 
usual  manner  at  one  of  the  packing  houses 
in  South  Omaha,  and  when  called  on  by  an 
attorney  for  defendant  in  error,  gave  as  an 
excuse  that  Father  Bednar  bad  stated  to  the 
mother  of  defendant  in  error  that  be  was 
not  a  good  Catholic,  and  was  not  strong 
enough  in  the  faith;  that  he  was  willing  to 
be  married  by  any  other  priest,  or  at  the 
courthouse,  or  by  anyone  authorized  to  per- 
form the  ceremony,  but  declined  to  have  the 
ceremony  performed  by  Father  Bednar. 
Thereupon  defendant  in  error  elected  to 
terminate  the  marriage  contract,  and 
brought  this  action  for  damages.  The  jury 
returned  a  verdict  in  her  favor  for  some- 
thing over  $500,  upon  which  the  court  en- 
tered judgment,  and  defendant  haa  token 
error  to  this  court. 

The  principal  error  urged  is  that  it  is  not 
shown  that  the  plaintiif  in  error  refused  to 
many  defendant  in  error,  and  that  his  neg- 
lect to  call  for  her  and  accompany  her  to 
the  church,  as  agreed,  does  not,  of  itself, 
constitute  a  breach  of  the  marriage  contract 
on  bis  part, — especially  in  view  of  the  fact 
that  he  informed  her  attorney  that  he  waa 
willing  to  consummate  the  marriage  before 
any  other  priest  or  officer  authorized  to  per- 
form the  ceremony.  T!ie  rule  is  well  estab- 

good  excuse  therefor,  constltatee  a  breach  of  bla 
promlae  to  marrjr.  Tbe  eonrt  stated:  There 
was  no  evideuce  that  the  fl'^noie  had  discarded 
and  broken  off  the  eosagemeat'unt;!!  her  suitor, 
by  failing  to  appear  Rt  the  time  appointed  for 
the  nnptlalB,  bad  caused  her  to  reproach  him 
for  his  conduct,  and  to  tell  him  not  to  come 
again  and  aee  her.  At  the  time  that  this  was 
done,  he  bad  not  called  to  fulfil  his  delayed 
TOWS,  but  to  give  a  very  unsatisfactory  and 
not  very  flattering  reason  for  his  failure  to 
appear  at  tbe  appointed  time.  Womanly  deli- 
cacy and  self-respect  demanded  that  she  should 
resent  the  Insult  offered  her.  The  suitor  had 
breached  his  promise  before  he  received  his  dis- 
missal. Lohner  v.  Coldwell,  16  Tez.  Civ.  App. 
444,  39  8.  W.  691. 

Exemplary  damages  may  be  awarded  for 
breach  of  promise  of  marriage  where,  after  the 
wedding  day  was  agreed  upon,  and  the  usual 
preparations  were  made,  and  the  relatives  and 
guests  were  bidden  to  the  ceremony,  the  groom 
tailed  to  appear,  shamming  illness  as  an  ex- 
cuse, and  the  Intended  bride  bad  resigned  a  slt- 
oatlon  for  tbe  pnQrase  of  marrying  him.  Chel- 
Us  V.  Chapman,  126  N.  Y.  214.  11  L.  B.  A.  784, 
26  N.  E.  3U8. 

Id  Hughes  v.  Nolte,  7  Ind.  App.  626,  84  N. 
E.  743.  a  day  hud  been  fixed  fbr  the  marriage, 
expensive  preparations  had  hem  made,  and 
guests  bad  been  Invited,  but  the  prospective 
groom  failed  to  appear  at  the  appointed  time 
and  place,  and  temporarily  left  the  vlolnlty. 
Later  be  promised  to  return  and  ful&I  his  agree- 
ment to  marty  her.  In  a  suit  for  breach  of 
marriage  contract  she  recovend  Judgment 
against  him.  That  his  conduct  constituted  a 
breach  of  the  contract  does  not  appear  to  hare 
been  questlooed. 
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lished  that  attached  to  every  contract  of 
marriage  is  an  implied  condition  that  any 
subsequent  change  in  mental  or  physical  con- 
dition of  either  party,  so  as  to  render  it 
impossible  to  accomplish  the  object  of  the 
marriage  relation,  releases  the  parties  from 
the  agreement.  In  such  case  no  action  will 
He  for  bretich  of  the  contract.  On  the  other 
hand,  it  is  beyond  controversy  that  where 
the  partiCE  expressly  agree  that  their  mar- 
riage shall  be  celebrated  under  and  in  ac- 
cordance with  the  rules  and  customs  of  a 
particular  religion  and  church,  such  rules 
and  customs  become  a  part  of  the  contract, 
and  binding  upon  the  parties.  In  the  case 
at  bar  the  parties  entered  into  such  express 
agreement,  even  spet^fying  the  church  and 
the  priest.  The  day  and  hour  of  consumnu- 
tion  was  mutually  agreed  on  by  tbe  parties, 
with  tbe  sanction  and  consent  of  the  priest 
who  was  to  perform  tbe  ceremony.  This  pre- 
caution was  taken  to  avoid  naming  a  day 
prohibited  by  the  rules  of  the  church.  The 
violation  of  this  part  of  their  agreement, 
without  just  cause,  amounted  to  a  breach 
of  tbe  contract  on  the  part  of  the  plaintiff 
in  error,  and  defendant  in  error,  as  she  wdl 
might  do,  elected  at  the  time  to  consider 
the  contract  ended,  and  to  sue  for  damages. 
In  Kelly  v.  Renfro,  9  Ala.  325,  44  Am.  Dec. 

If  the  parties  have  appointed  a  day  for  the 
celebration  of  tbe  marriage,  at  which  time  the 
Intended  bride  fs  ready  to  perform,  but  tbe 
groom  neglects  and  refuses  to  attend,  for  the 
reason  that  he  has  changed  his  mtnd.  snd  does 
not  Intend  to  fulfil  the  contract,  she  may  main- 
tain an  action  against  him,  and  need  not  flist 
make  a  formal  offer  to  perform.  McCormIck  t. 
Robb.  24  Pa.  44. 

Neither  party  can  be  said  to  be  In  default,  or 
guilty  of  a  breach  of  the  agreement  to  marry 
the  other,  unless  the  other  Is  wllllDg  and  ready 
to  be  married  at  the  time  and  place  agreed  up- 
on for  the  actual  consummatioa  of  the  mar- 
riage.   Flble  V.  Capllnger,  13  B.  Moo.  464. 

As  an  abstract  proposition,  there  can  be  no 
doubt,  when  there  are  a  time  and  place  appoint- 
ed to  perform  a  contract  to  marry,  that  tbe  at- 
tendance of  the  female  party  at  the  time  and 
place  agreed  on  would  be  a  sufficient  offer  on 
her  part  Cannon  v.  Alsbury,  1  A.  E.  Marsb. 
73.  10  Am.  Dec.  708. 

So,  If  a  marriage  contract  was  to  be  per- 
formed on  some  day  In  a  specified  month,  at  a 
designated  place,  and  the  promisee  was  at  such 
place  during  the  month,  ready  and  willing  to 
carry  out  her  part  of  the  agreemMit,  tlie 
promisor  Is  guilty  of  a  breach  of  tbe  contract. 
If  he  failed  to  appear  at  the  designated  place 
daring  the  specified  month  and  fnlfll  his  agree- 
ment. Grubbe  r.  Pence,  24  Ky.  L.  Bep.  2183, 
78  S.  W.  786. 

In  a  case  holding  that  nothing  will  exeose 
the  promisor  for  the  breach  of  bis  absolate,  un- 
conditional promise  to  marry  another  oo  a  des- 
ignated day,  except  such  a  disease  or  eom^ 
catlm  of  disoasee  as  renders  the  making  of  thk 
marriage  contract  and  the  coosnmmatlon  of  ths 
marriage  bj  marital  Interconrae  Impossible,  dio 
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441,  it  18  said:  "At  the  trial  it  appeared 
tbau  an  engagement  of  marriage  existed  be- 
tween the  plaintiff  and  defendant,  that  a 
day  had  been  fixed  for  the  marriage,  prepara- 
tions made,  and  the  guests  invited.  On  the 
morning  of  the  day  agreed  upon,  the  de- 
fendant wrote  a  note  to  the  plaintiff's  fath- 
'er,  eaying  that  he  thought  the  engagement 
-ought  to  be  postponed,  'at  least  for  the 
present.'  Thin  note  was  not  answered.  The 
-defendant  offered  to  show  that,  shortly  after 
the  day  set,  he  had  proposed  a  performance 
■of  the  contract;  also,  that  before  this  action 
was  brought  he  had  repeatedly  proposed  to 
■consummate  the  marriage.  This  evidence 
was  objected  to  and  ruled  out.  The  defend- 
ant requested  the  court  to  chaige  the  jury 
that  if  he,  on  the  day  set,  proposed  either  a 
postponement  or  a  rescission  of  the  contract, 
the  plaintiff's  assent  might  be  inferred  from 
her  silence  at  the  time  of  this  proposal,  as 
well  as  from  declarations  made  by  her.  This 
-charge  the  court  refused  to  give.  It  is 
scarcely  necessary  to  add  that  the  charge 
requested  was  properly  refused.  No  virtu- 
-ous  female  could  be  expected  to  respond 
■directly  to  the  note  which  the  defendant 
-communicated  to  the  plaintiff's  father,  and 
no  other  inference  ought  to  be  drawn  from 
her  Bilenoe  than  that  the  engagement  was 


cotirt  observes :  "For  Instance,  a  man  mar  up- 
on tb9  day  flxed  for  bli  wedding  be  itretebed 

upiin  bis  bed  In  the  delirium  of  fever.  Under 
nwh  circumstaaces.  It  will  be  no  breach  of  his 
■contract  U  he  failed  to  perform  It  on  that  day." 
Smith  V.  Conpton,  67  N.  J.  L.  648.  58  L.  R.  A. 
480,  52  Atl.  386. 

AlB  to  disease  as  a  defense  for  breach  of 
promise  to  marry,  see  note  to  Sbaekleford  v. 
Hamilton,  15  L.  R.  A.  631. 

But  when  parties  enter  Into  mutual  promises 
to  marry,  and  expressly  agree  that  their  mar- 
ciage  shall  be  celebrated  under  and  In  accord- 
ance with  the  rules  and  euatoms  of  a  particular 
religion  or  cborch,  but.  by  Inadvertence  or  ac- 
•eldtnt,  tbey  happen  to  Ox  upon  a  day  for  that 
pnrpose  which  tnrns  out  to  be  one  on  which 
such  ceremony  U  prohibited  by  the  rules  and 
customs  of  the  religion  ur  church,  and  cannot 
be  performed,  then.  If  either  party  should  on 
that  aceount  decline  or  refuse  to  be  married  at 
such  prohibited  time,  or  In  a  manner  other  than 
that  agreed  upon,  but  be  willing  and  offer  to  be 
married  at  any  reasonable  or  proper  time,  after 
such  period  of  prohibition  Is  passed,  such  party 
so  declining  or  refusing  Is  not  liable  In  damages 
^  for  a  breach  of  promise  of  marriage.  Stone 
T.  Appel,  12  111.  App.  682. 

IV.  Acts  suJineguent  to  time  agreed  upon  at 
con^tttuttng  refiuot. 

In  Kelley  v.  Brennan,  18  R.  I.  41,  25  Atl. 
S4R,  It  Is  Intimated  that  If,  after  an  eocoKC 
m»nt  to  marry  and  the  lapse  of  the  time  asreed 
upon  between  the  parties,  the  gentleman  omits 
to  offer  to  marry,  It  Is  generally  considered  a 
refusal  to  marry.  Bat  the  point  was  not  neees- 
■aary  to  a  determination  of  tbe  ease,  since  the 
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terminated,  not  merely  postponed,  by  this 
act  of  the  defendant,  independent  of  any  as- 
sent on  her  part."  To  the  same  effect  is 
Jones  V.  Layman,  123  Ind.  569,  24  N.  E.  363. 
In  HollotDajf  v.  Griffith,  32  Iowa,  409,  7  Am. 
Rep.  208,  it  is  said :  An  offer  on  Uie  part  of 
a  defendant  to  fulfil  a  marriage  contract 
after  his  refusal  to  do  so,  or  a  continuance 
of  the  offer  in  open  court,  on  condition  that 
plaintiff  dismiss  the  suit,  should  be  dis- 
r^rded  by  the  jury  either  as  a  defense  or 
in  mitigation  of  damages.  As  in  other  oases, 
the  rule  is  tliat,  after  a  defendant  has  once 
broken  bis  promise,  his  offer  to  renew  is  no 
defense  on  an  action  for  its  breach.  The 
circumstances  were  most  humiliating  to  tbe 
defendant  in  error.  She  had  sent  for  her 
relatives,  invited  her  friends,  and  was  pre- 
pared to  accompany  the  hiidegroom  to  the 
church.  Without  excuse  or  explanati<m,  he 
failed  to  meet  his  appointment,  and  left  her 
to  bear  the  shame  and  humiliation  of  his 
conduct.  Under  euoh  cirvumstanees,  we 
think  that  defendant  in  error  was  justified 
in  reseindittg  the  contract,  and  in  replying 
to  his  proposition,  "After  the  trick  you 
played  me,  I  will  not  have  you,  in  church 
or  out  of  church." 


testimony  ataowed  a  positive  refusal  by  the 
man  to  marry  the  woman. 

If  a  man  promises  to  marry  a  woman  on  his 
return  from  a  trip  he  Is  about  to  take,  and 
falls  to  fulfil  his  promise,  but.  on  tbe  contrary, 
shans  and  avoids  her  on  his  return,  an  action 
for  the  breach  of  bis  ctnitract  will  lie  against 
him,  without  proof  of  an  actual  request  by  her 
and  refusal  by  him  to  fulfil  his  engagement. 
Birum  V.  Johnson,  S7  Ulnn.  362,  92  N.  W.  1. 

An  action  for  breach  of  promise  of  marriage 
will  lie  against  one  who  was  entitled  to  post- 
pone tbe  wedding  on  the  date  set  for  it,  bj  rea- 
son of  bis  developing  a  loathsome,  contagious 
disease,  where  his  acts  and  declarations,  after 
the  date  set  for  the  marriage,  show  that  he  does 
not  Intend  to  fufli  his  contract,  even  after  he 
la  cured.  Trammell  v.  Vaughan,  158  Mo.  214, 
r,l  l^  R.  A.  854.  81  Am.  St.  Rep.  302,  59  S.  W. 
79. 

T.  When  cause  of  action  accruct. 

A  cause  of  action  upcm  a  promise  to  marry  In 
the  fall  of  a  certain  year  arises  Immediately  aft- 
er the  fall  of  euch  year.  Costello  v.  Hunter,  12 
OoL  Rep.  S33. 

No  right  of  action  accrues  upon  a  promise  to 
marry  In  the  fall  of  a  certain  year  nntll  tbe  ex- 
piration of  that  period,  In  the  absence  of  a  pos- 
itive and  direct  agreement  to  marry  at  some 
other  or  dlferent  time.  HcMurray  v.  McUanus, 
1  Alb.  I..  J.  102. 

A  breach  of  promise  to  marry  upon  a  dtvl- 
Hton  ot  the  promisor's  father's  estate  does  not 
arise  until  after  such  division  Is  made.  Grant 
V.  Cornock,  16  Ont.  Bep.  4(16. 

See  also  cases  under  subdivisions  I.,  II.,  III., 
and  IV.,  »upra.  A.  W.  B. 
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^le  critieiflnu  upm  the  iiutriiGtioiu  of  the 
eomt  are,  ve  think,  vithont  merit.  There 
was  a  dear  breach  of  contract  on  the  part 
of  the  plaintiff  in  error.  The  defendant  in 
error  promptly  resdnded  the  eontraet,  and 
broii^t  tbifl  action  for  its  breach.  Hia 
proffer  to  oonauinmate  the  agreement  after 
breadi  and  after  rescission  on  the  part  of 


Sbpt.. 

defendant  ought  not  to  be  oonsidered.  We 

recommend  an  affirmance  of  the  judgment. 

Kirkpatrlok  and  Poud,  CC,  ooneur. 

For  the  reasons  stated  in  the  foregtrfng 
opinion,  the  judgment  of  the  DUtriot  Vourt 
it  affirmed. 


NnuBKA  SoFUiaE  Coun. 


WASHINGTON  SUPBEME  COURT. 


Wesley  DAVIS  and  Wife,  Bespta., 

V. 

TACOMA   RAILWAY   &   POWER  COM- 
PANY et  al.,  Appta. 

(85  Wash.  208.) 

1.  An  appeal  by  m  defendant  who  doe* 
not  aerre  bla  notiee  of  appeal  upon 
his  eodefendant,  nor  join  In  tbe  appeal 
vC  tbe  latter,  will  be  dIsmiMed,  wbere  the 
statute  requires  notice  of  appeal  to  be  serred 
00  all  parties  who  have  appeared  la  tbe  ac- 
tion, and  who  do  not  Join  In  the  notice  ot 
appeal. 

9.  One  not  belonsflnsc  to  tbe  proMcrtbcd 
elava  haa  a  ricbt  of  aetion  for  tbe  ac- 
tual danuiftes  suffered  In  ease  he  Is  ordered 
from  the  grounds  when  rlsUlng  a  place  of 
pnbllc  resort  nnd  behaving  In  a  proper  man- 
ner, bj  tbe  manager  or  bis  representative. 
In  a  war  to  subject  bim  to  bnmlliatloa  or 
disgrace,  although  tbe  act  Is  done  through 
mistake. 

8.  Damasea  for  beinr  wroalrfallr  or- 
dered to  leave  a  place  of  pnblie  re- 
aort  maj  lacludc  compensation  for  the  sense 
of  wrong  suffered,  tbe  feellug  of  humiliation, 
and  tbe  diSKrace  and  mental  suffering. 

4>  Seven  hundred  and  flfty  dollars  fa 
exceaaive  to  award  a  woman  aa  dam- 
asea  for  betac  ordered  from  a  plaee 
of  pablle  resorti  where  little  Injur;  Is 
sbown  beyond  tbe  Tlolatlon  of  tbe  right  to  lie 
there,  and  tbe  Insult  Involved  In  the  order 
to  leave. 

(June  20,  1904.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Pierce  County 
in  favor  of  plaintiffs  in  an  action  brought 
to  recover  damages  for  alleged  wrongful 
direction  to  leave  a  place  of  public  resort. 
Beveraed  in  part. 

Tbe  tact-A  are  stated  in  the  opinion. 
JUeaara.  B,  S.  Orossonp,  Frank  B.  Car- 
9«llt  and  A.  G.  Avarj  for  appellants. 

Note. — For  tbe  somewbat  similar  question  of 
right  of  person  wrongfoll;  ejected  from  train 
to  compensation  for  shame  and  humiliation 

caused  thereby,  see,  In  this  series,  Texas  &  1'. 
R.  Co.  V.  James,  15  I..  R.  A.  347 ;  Sloane  v. 
Southern  California  R.  Co.  82  U  R.  A.  198: 
Mftbry  v.  City  Electric  R.  Co.  56  L  B.  A. 
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ileaara.  Sohn  O.  Btallcnp,  J.  W.  A. 
Hiehola,  and  Albert  B.  Joab  for  respond- 
ents. 

Fvllertoi^  Gh.  J.,  delivered  the  optnloa 

of  the  court: 

This  is  an  action  for  damages.  The  re- 
spondents, who  were  plaintiffs  below,  allied 
in  their  complaint  that  the  appellant  rail- 
way cr>mpany  was  in  the  year  1002  operating 
a  line  of  street  railway  from  the  city  of  Ta- 
coiiia  to  Spanaway  lake;  that  for  the  pur- 
pose of  increasing  its  passenger  business  it 
had  acquired  certain  lands  at  tbe  lake 
named,  which  it  had  made  into  an  attractive 
park,  or  place  of  ntsort,  and  had  placed  the 
ippellants  Shreeder  A  Qreen  in  charge  there- 
iif;  that,  on  June  6th  of  the  year  named  the 
reapondents  attracted  by  the  announoement* 
for  that  particular  day,  visited  the  park, 
where  the  wrong  occurred  of  which  they 
comploin.  lliis  wrong  Is  thus  described  in 
the  complaint:  "That  these  plaintiffs,  seeing 
naid  advertisement,  procured  tickets  and 
took  their  seats  in  one  of  the  cars  of  said 
defendant  railway  company,  and  were  there- 
by wonveyed  to  said  park  on  said  day,  arriv- 
ing there  a  few  minutes  after  9  o'clock  in 
the  evraiiig.  That  tlie  cars  and  the  park 
n-ere  covered  with  people,  and  music  and 
other  attractions  were  there  for  tbe  enter- 
tainment of  the  visitors.  That  a  very  few 
minutes  after  alighting  from  the  car  upon 
Maid  groundii,  and  while  plaintiffs  were 
•luietly  viewing  the  attractions  then  upon 
the  said  park  grounds  of  said  defendants, 
line  Charles  VV.  Cromwell,  an  employee  of 
said  defendants,  in  charge  of  said  grounds, 
ipproached  the  plaintiff  Lenora  Davia,  and, 
Rfter  staring  her  in  the  faoe  in  a  rude  and 
indolent  manner,  seired  her  the  arm  in 
a  rough,  brutal,  and  insulting  manner,  and 
in  a  loud  tone  of  votoe,  in  the  presence  and 
hearing  of  a  large  group  of  people,  said  to 

■'•IH):  aod  Kansas  City,  Ft.  S.  A  M.  R.  Co.  t. 
Little,  01  L.  B.  A.  122. 

As  to  damagm  for  mortlflieatlon  la  being 
i  mpelled  to  ride  In  second-class  ear  when  par* 
Ing  for  Qrat-class  ticket,  see  St.  I.onls,  A.  ft  T. 
R.  Co.  T.  Uaekle,  1  L.  U.  A,  067. 
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thill  plaintiff,  Lenora  Davis:  Tou  must 
leave  these  grounds.  You  oan  talce  the  next 
eatf  coming  in  or  going  out.  You  aie  not 
allowed  on  these  grounds,'  at  the  same 
time  exhibiting  a  metallic  sfaar  or  badge,  and 
claiming  to  be  an  officer  and  a  deputy,  at- 
toicting  the  attention  of  a  large  number  of 
people  to  said  plaintiff,  meaning  and  im- 
puting by  his  words  and  action  that  said 
plaintiff  Lenora  Davis  was  a  lewd  and  base 
woman,  unftb  to  be  or  rranain  upon  said 
grounds.  That  she,  the  said  j^aintiff,  is  of 
the  afte  of  twenfy-seven  years,  has  always 
conducted  herself  as  a  lady  of  refinement 
and  Tespectability,  and  has  never  at  an; 
other  time  been  charged  with  anything  de- 
rogatory to  her  good  name,  character,  and 
reputatitm,  always  having  enjoyed  a  good 
and  spotless  name  and  the  h^h  esteem  of 
all  her  acquaintances,  lliat  she  was  then 
and  there  so  daxed,  shocked,  humiliated,  in- 
sulted, and  wounded  in  her  feelings  by  said 
words  and  actioDB  of  said  Cromwell  that  sho 
became  faint  and  sick,  and  could  scarcely  re- 
main standing,  and  has  not  yet  recovered  in 
physical  health,  nor  from  the  great  mental 
anguiah  and  wounded  feelings,  resulting 
from  such  treatment.  That  the  defendant 
Green  was  upon  the  said  grounds  at  the 
time,  and  directed  the  said  Cromwell  to 
order  the  said  plaintiff  off  the  said  grounds, 
and  aided  and  participated  in  said  violeni 
and  unjust  treatment  of  said  plaintiff.'' 
Damages  were  demanded  in  the  sum  of  $5,- 
000.  Issue  was  joined  on  the  complaint; 
the  defendant  railway  company  and  the  de- 
fendants Shreeder  A  Green  appearing  sepa- 
rately and  by  different  counsel.  On  the 
issues  made  a  trial  was  had  before  a  jury, 
resulting  in  a  verdict  and  judgment  against 
all  of  the  defendants  for  the  sum  of  $750. 

The  evidence  introduced  at  the  trial  did 
not  Hupport  the  complaint  in  all  of  ite 
particulars.  It  appeared  that  the  managers 
of  the  park,  desiring  to  keep  the  place  suit- 
able a**  a  place  of  resort  for  respectable  peo- 
ple, had  employed  one  Cromwell  to  warn  off 
of  the  groimds  all  persons  whose  conduct, 
demeanor,  or  dress  marked  them  as  belong- 
ing to  or  being  associated  with  the  criminal 
or  viciotu  classes;  that  Cromwell  had  been 
informed  that  such  a  person  had  entered  the 
ground  and  taken  a  certain  direction,  where- 
upon he  went  in  the  direction  indicated,  and, 
finding  no  other  woman  there,  mistook  Mrs. 
Davis  for  the  person  meant,  and  addressed 
her,  asking  her  to  leave  the  groimd;  that 
he  discovered  hie  mistake  almost  immedi- 
ately, and  apologized  to  her  and  her  hus- 
band for  so  accosting  her.  He  also  called 
the  attention  of  the  railway  company's 
manager  to  his  mistake,  who  likewise  openly 
apol<^zed  to  them  therefor.  The  evidence 
discloses  clearly  that  there  was  nothing  wit- 
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fnl  or  malidous  in  the  action  of  the  em- 
ployee. It  was  a  mistake  simply,  and  one 
that  was  atoned  for  by  the  employee  said  the 
manager  of  the  railway  company,  who  wae 
presmt,  in  the  only  manner  Uien  possible. 

Notice  of  appeal  was  first  given  by  Shree- 
der  &  Green,  and  afterwards  1^  the  railwi^ 
company.  The  respondents  move  to  dismiss 
the  appeal  of  Shreeder  A  Green  for  t^e  tea' 
son  that  they  did  not  serve  their  notioe  of 
appeal  on  Uieir  oodefendant,  the  railway 
company,  nor  join  in  the  appeal  of  the  rail- 
way company  when  appeal  was  tiUcen  by  it. 
Tliis  motion  must  be  granted.  Under  the 
statute  a  notioe  of  appeal,  to  be  effectual, 
must  be  served  on  all  of  the  parties  who 
have  appeared  in  the  action,  and  who  do  not 
join  in  the  notice  of  appeal.  This  was  not 
done  in  this  case.  The  appeal  of  the  defend- 
ants Shreeder  ft  Green  is  therefore  dis- 
missed. 

The  appellant  railway  company  insists 
that,  if  any  actionable  wrong  is  stated  in 
the  complaint  at  all,  it  is  an  action  for  defa- 
mation of  character,  and  that  the  proofs  are 
insufficient  to  support  a  recovery  for  that 
wrong,  because  there  was  no  publication  of 
the  defamatory  matter,  and  because,  fur- 
ther, the  words  alleged  and  proved  to  have 
been  spoken  are  not  actionable  per  se,  and 
no  special  damages  were  proved  to  have  been 
suffered  because  of  them.  But  whether  this 
may  be  called  an  action  for  defamation  of 
character,  for  insult,  or  for  personal  indig- 
nities, or  by  some  other  name,  we  are  clear 
that  an  actionable  wrong  was  both  alleged 
and  proved.  Every  person  not  belonging  to 
a  prescribed  class  has  a  right  to  go  to  any 
public  place,  or  visit  a  resort  where  the  pub- 
lic generally  are  invited,  and  to  remain 
there,  during  all  proper  hours,  free  from 
molestation  by  anyone,  so  long  as  he  con- 
ducts himself  in  a  decorous  and  order!; 
manner.  This  right  to  freedom  from  molesta- 
tion extends  not  only  to  freedom  from 
actual  violence,  but  to  freedom  from  in- 
sult, personal  indignities,  or  acts  which  sub- 
ject him  to  humiliation  and  disgrace;  and 
anyone  guilty  of  violating  any  of  these 
rights  is  liable  in  all  cases  for  the  actual 
damages  suffered  therefrom  by  the  injured 
person.  It  matters  not  whether  the  wrong 
be  one  of  pure  negligence  or  a  wanton  and 
wilful  wrong,  an  action  will  lie  for  the  ac- 
tual damages  suffered.  Actual  malice  or 
wanton  and  wilful  conduct  on  the  part  of 
the  wrongdoer  is  material  only  on  the  ques- 
tion of  punitive  or  exemplary  damages,  and 
must  be  shown  in  order  to  recover  such 
damages;  but  the  injured  person  may  re- 
cover actual  or  compensatory  damages  re- 
gardless of  whether  there  was  any  actual 
malice  or  intent  to  commit  a  wrong  on  the 

part  of  the  other.    When  tbeiemi 
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the  appellant  ordered  Mrs.  Davis  from  the 
grounds  in  question,  he  committed  a  wrong 
for  which  Bhia  is  entitled  to  recover  for  any 
actual  damages  suffered.  If  it  were  true 
that  the  company  had  the  right  to  exclude 
from  these  grounds  persons  whose  conduct, 
dress,  or  demeanor  generally  proclaimed 
them  to  be,  or  whom  it  knew  to  be,  members 
of  a  class  with  whom  decent  people  do  not 
assoeiatei  this  fart  would  not  exempt  it 
from  liability  lor  a  mlstalce  made  in  ef- 
fort to  exercise  right.  An  actual  vol- 
untary injury  must  be  oompensated  for  by 
the  person  who  commits  the  injury,  no  mat- 
ter how  innocent  he  may  be  of  intentional 
wrong.  It  is  unneceraary,  therefore,  to  in- 
quire whether  the  words  spoken  at  tlie  time 
were  of  thranaelves  defomatory,  or  whether 
they  were  published  in  the  l«gal  sense  of  tiie 
term,  as  the  words  spoken  were  not  of  them- 
selvee  the  basic  wrong.  The  wrong  con- 
sisted of  the  act  itself,  of  the  violation  of 
a  right  of  tiie  plaintiff ;  and  the  manner  in 
which  the  act  was  done  and  the  words 
spoken  are  m&terial  only  an  the  question  of 
the  amount  of  damages.  If  the  conduct  of 
the  employee  was  rude  and  insolent,  if  his 
tone  was  loud  and  boisterous,  if  the  words 
spoken  were  indecent  or  pnrfane,  or  if  a 
number  of  people  were  witnesses  to  the 
transaction,  the  insult,  indignity,  bumilia- 
tioA,  and  disgrace  felt  by  the  injured  person 
would  be  much  greater  than  it  would  be  if 
the  conduct  of  the  party  and  the  situation 
were  the  opposite  ot  these.  While  the  act 
partakes  of  the  nature  of  defamation  ot 
character  it  has  in  it,  in  addition,  some  of 
the  elements  of  an  assault,  although  strict- 
ly speaking  it  is  not  either.  It  must  not  be 
understood,  however,  that  we  hold  mere 
words  of  common  abuse  actionable  per  se. 
They  are  not  so  unless  a  special  injury  be 
shown.  3ut  if  an  actionable  wrong  is  other- 
wise committed,  it  can  be  shown  that  it  was 
accompanied  with  words  of  common  abuse 
to  enhance  the  damages. 

The  court  instructed  the  jury  that  they 
were  not  limited  to  the  actual  physical  in- 
juries suffered  by  the  person  injured,  but 
might  take  into  consideration  her  sense  of 
wrong,  feeling  of  humiliation,  disgrace,  and 
mental  sutTering,  in  estimating  her  damages. 
The  appellant  assigns  error  on  this  instruc- 
tion, contending  that  mental  suffering,  apart 
from  a  physical  injury,  is  not  an  element  of 
damages.  The  rule,  however,  is  not  so  broad 
as  this.  It  is  probably  true  that  no  court 
has  aMowpd  a  recovery  for  mental  snffering, 
even  though  it  resulted  in  a  bodily  injury, 
where  the  defendant  has  been  guilty  of  no 
wrongful  act  as  against  the  person  seeking 
the  recovery.  If,  for  example,  a  person  pass- 
ing along  a  public  street  should  be  forced 
to  witness  an  injury  inflicted  upon  the  per- 
60  L.  R.  A. 


son  of  another  by  the  negligence  of  a  third 
person,  there  could  be  no  recovery  the 
first  against  the  third,  even  though  the 
shock  caused  by  the  horror  of  the  sight  pro- 
duced such  mental  suffering  as  to  materially 
affect  the  health  of  the  flrst  person.  But 
when  the  mental  suffering  is  the  result  of 
some  wrongful  act  against  the  suCTerer,  even 
though  there  may  be  no  actual  physinl  in- 
jury, this  court  has  held,  and  the  courts 
generally  hold,  that  such  mental  suffering 
mi^  be  taken  into  consideration  in  assessing 
the  damages  for  the  wrong.  WiUton 
Northern  P.  B.  Co.  6  Waidi.  021,  S8  Fae; 
408,  34  Fac  140  i  Orat/  v.  Washington 
Water  Power  Co.  30  Wash.  605,  71  Fac 
206.  See  also  Yoorhas,  Damages,  9S  97, 
98,  and  cases  cited.  Furthermore,  mental 
snffering  on  the  part  of  the  person  wronged 
haa  always  been  held  a  proper  Bid>ject  for 
conslderatitm  in  osUmatiag  damages  in  an 
action  for  slander  or  libel,  and  the  principle 
which  allows  such  dunages  in  oases  of  that 
charaeter  applies  with  all  iU  force  to  a  case 
of  this  kind.  We  do  not  think  the  court 
erred  in  giving  the  instruction  complained 
of. 

What  we  have  said  covers  the  exceptiona 
to  the  purely  legal  phases  of  the  case;  but 
the  appellant  complains,  and,  we  think,  just- 
ly, that  tlie  verdict  is  so  grossly  dispropor- 
tionate to  the  injury  proved  as  to  show  that 
it  was  the  result  of  passion  and  prejudice 
on  the  part  of  the  jury,  and  not  the  result 
of  a  consideration  ot  ttie  evidenoe.  The  evi- 
dence going  to  show  actual  damages  was 
meager  indeed.  As  we  view  it,  it  showed  hut 
little  more  than  a  bare  violation  of  a  techni- 
cal legal  right,  which  caused  a  momentary 
annoyance  to  the  respondoits.  But  giving 
them  the  benefit  of  aU  doubts,  and  making 
a  liberal  allowance  for  the  mental  suffering 
the.  injured  respondent  testified  that  she  had 
been  subjected  to  because  of  the  wrxnigful 
act  of  the  appellant,  we  can  find  no  warrant 
for  the  verdict  of  the  jury.  It  seems  clearly 
to  have  been  the  result  of  passion  and  preju- 
dice. 

The  judgment  tcill  be  reversed  as  to  the 
appellant  the  Tacoma  Railway  &  Power 
Company  and  a  new  trial  awarded  as  to  >' 
• 

Kouti  Hadler,  Dunbar,  and  AMdera, 

JJ.,  concur. 


W.  J.  ALLEN,  Appt., 

V. 

NORTHERN  PACIFIC  RAILWAY  COM- 
PANY. 

(85  Wash.  221.) 

1.  The  ssdden  Incrreuc  of  the  Bpeed  mt 

Note. — As  to  effect  of  passengsr  temporarily 
leaving  vehicle  before  completteB.of  Joorneir  on 
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It  <rKtD  which  has  been  ferried  across  a 
river,  and  whicb  bas  moved  at  low  speed 
some  distance  from  tbe  point  where  It 
stopped  oo  tbe  boat,  tn  order  to  acquire 
momentum  to  carr;  It  up  tbe  Incline  to  tbe 
land.  Is  not  negligence  per  ae  with  respect  to 
a  passenger  wbo,  having  left  the  train.  Is  at- 
tempting to  re-enter  It  at  the  point  where 
tbe  speed  Is  Increased,  where  tbe  company  has 
no  actual  notice  of  such  attempt. 
2.  A  railroad  compaiiy  U  not  bound  to 
wn»  paascasers  who  have  left  Its  cars 
while  being  ferried  across  a  river  of  tbe  dan- 
ger of  attempting  to  re-enter  them  after  the 
train  has  b^un  to  move  at  a  point  where  it 
Is  necessary  suddenly  to  Increase  tbe  speed  to 
give  momentum  to  ascend  tbe  incline  to  the 
land. 

8.  AlthoaKb  it  Is  not  ncvllKencM!  on  the 
put  of  ■  paaaenice'  to  attempt  to  board 
a  slowly  moving  car,  be  is  not  entitled  to  bold 
the  carrier  liable  for  injuries  received  In 
making  the  attempt,  unless  he  shows  affirma- 
tively that  the  Injuries  were  due  to  Its  negli- 
gence. 

4>  A  imsscnffcr  who  nttemvts  to  re-en- 
ter n  train  which  be  has  left  while  It  Is 
crossing  a  ferry,  and  Is  Injured  by  being 
thrown  by  a  sudden  starting  forward  of  the 
train  against  an  appliance  necessary  for  the 
operation  of  tbe  ferry,  which  Is  within  26 
Inches  of  tbe  car,  cannot  charge  the  carrier 
with  negligence  with  respect  to  the  location  of 
Bueb  appliance,  where  It  bad  no  reason  to  be- 
lieve that  passengers  would  attempt  to  enter 
tbe  cart  at  that  point,  and  no  notice  of  his 
attempt  to  do  so. 

{Hadlejf  and  Dunbar,  JJ.,  dfssmt.) 

(June  21,  1904.) 

APPEAL  plaintiff  from  an  order  of  the 
Superior  Court  for  King  County  grant- 
ing a  new  trial  after  verdict  in  liis  favor  in 
an  action  brought  to  recover  damages  for 
personal  injuries  allied  to  have  been  caused 
hj  defoidant's  negligence.  Afflrmed. 
The  faeta  are  stated  in  ttie  opinion. 
Jtfessrs.  Waltar  B.  Fnlton  and  VImee 
H.  Faben,  for  appellant: 

It  was  not  the  province,  nor  right,  of  the 
court  to  usurp  the  functions  of  the  jury  by 
setting  the  verdict  aside  upon  the  ground 
assigned. 

Tibbala  v.  Mt.  Olympus  Water  Co.  10 
Wash.  329,  38  Pae.  1120;  Brookman  v. 
Btate  Ina.  Co.  18  Wash.  308,  51  Pac.  395; 
Morris  v.  Frye-Bruhn  Co.  20  Wash.  257, 
55  Pae.  50;  Lane  v.  Spokane  Falls  &  A*.  H. 
Co.  21  Wash.  124,  40  L.  R.  A.  153,  75  Am. 
St.  Rep.  821,  57  Pac.  367 ;  Trover  v.  Spokane 
Street  R.  Co.  25  Wash.  225,  65  Pac.  284; 
Latimer  v.  Baker,  25  Wash.  102,  64  Pac. 


8B0;  Jordan  v.  Seattle,  26  Wash.  61,  66 
Pac.  114;  Richmond  d  D.  R.  Co.  v.  Powers, 
149  U.  8.  43,  37  U  ed.  642,  13  Sup.  Ct.  Bap. 
748;  yorthem  P.  R.  Co.  v.  Adataa,  64  0.  C. 
A.  196,  116  Fed.  324. 

The  principles  of  the  common  law  require 
of  carriers  of  passengers,  for  the  protection 
and  safefy  of  their  passengers,  the  utmost 
care  and  diligence  that  human  care  and 
foresight  oan  bestow.  Whenever  a  pasaenger 
is  injured  by  something  which  is  under  the 
power  or  control  of  the  carrier,  the  fact  of 
the  injury  itself  is  prima  facie  evidence  of 
negligence  on  the  part  of  the  carrier. 

Gleewn  v.  Virginia  Midland  B.  Co.  140 
U.  8.  4SS,  3S  L.  ed.  468,  11  Sup.  Ct.  Sep. 
8S9;  MeCitrrie  v.  Southern  P.  Co.  122 
Cal.  668,  66  Pac  324;  Shearm.  ft  Redf.  Neg. 
5  69;  3  Thomp.  Neg.  8  2830. 

The  ooeurrenoB  ^  a  sudden  lundi  or  jerk 
creatM  a  prima  facie  oaae  of  negligenoe. 

5  Am.  &  Eng.  Ene.  Law,  2d  ed.  p.  673; 
CoHBotidated  Traction  Oo.  v.  Thalheimer,  60 
N.  J.  L.  474,  37  Atl.  132;  Osgood  v.  Los 
Angeles  7'raotion  Co.  137  Oal.  280,  92  Am. 
St.  Rep.  171,  70  Pac  169;  Dixejf  v.  Phtta- 
delphia  Traction  Oo.  180  Fa.  401,  36  Atl. 
924;  Doolittle  v.  Southern  P,  R,  Oo.  62  S. 
C.  180,  40  S.  E.  138;  Porlwrv.  Southern  R. 
Co.  129  N.  C.  262,  89  S.  E.  961;  Soott  v. 
Bergen  County  Traction  Co.  63  N,  J.  L. 
407,  43  Atl.  1060;  Kulman  v.  Erie  R.  Co,  66 
N.  J.  L.  241,  47  Atl.  497;  MeOurrie  v. 
Southern  P.  Oo.  122  Cal.  668,  66  Pae.  324; 
Ohoate  V.  Ban  Antonto  d  A.  P.  R.  Co.  90 
Tex.  82,  36  S.  W.  247,  37  S.  W.  319;  Hous- 
ton d  T.  0.  B.  Co.  V.  Rowell  (Tex.  Civ. 
App.)  45  S.  W.  763;  Baltimore  A  O.  R.  Co. 
V.  Kane,  69  Md.  II,  9  Am.  St  Rep.  387,  18 
Atl.  387 ;  Keating  v.  New  York  O.  d  H.  U. 
R.  Co.  49  N.  Y.  678j  Bouknight  v.  Char- 
lotte, C.  d  A.  B.  Oo.  41  S.  C.  416,  10  S.  E. 
915;  Distler  v.  Long  Island  R.  Co.  161  N. 
Y.  424,  85  L.  R.  A.  762,  48  N.  E.  937. 

Where  a  railway  company  places  its 
tracks  so  near  an  obstruction  which  it  is 
necessaiy  for  its  cars  to  pass  that  its  pas- 
sengers getting  on  and  ofT  the  cars,  and 
while  upon  them,  are  in  danger  of  being  in- 
jured by  contact  with  such  (Astruction,  it  is 
a  fair  question  for  the  jury  whether  the 
company  is  or  is  not  guilty  of  n^ligence. 

North  Chicago  Street  R.  Co.  v.  Williams, 
140  III.  275,  29  N.  E.  672;  Anderson  v.  City 
d  Suburban  R.  Co.  42  Or.  605,  71  Pac.  650. 

The  respondent  was  guilty  of  negligence 
responsible  for  appellant's  injuries,  in  fail- 
ing to  prevent  appellant  from  getting  upon 


tbe  rights  and  liabilities  of  tbe  parties,  see.  In 

this  series,  Flunegan  v.  Chicago,  St.  P.  M.  9c  O. 
B.  Co.  IS  L.  II.  A.  389,  and  note;  Conroy  v. 
Chicago.  St.  F.  M.  &  O.  it.  Co.  38  L.  R.  A.  419 ; 
and  Cbleago,  R  I  P.  R.  Co.  v.  Battler,  67  L. 
R.  A.  89U. 
66  K  R.  A. 


As  to  negligence  In  attempting  to  board  slow- 
ly moving  train,  see  cases  In  note  to  Carr  v. 
Rel  River  &  E.  R.  Co.  21  L.  R.  A.  354  :  also  Dist- 
ler V.  Long  Island  R.  Co.  35  L.  R.  A.  762,  and 
Mills  V.  Hlasourl,  R.  &  T.  R.  Co.  55  L.  R  A 
497. 
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tbt)  train,  and  in  failing  to  warn  him  of  the 
danger  incident  thereto. 

6  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  681 ; 
Kulman  v.  Erie  B.  Co.  65  N.  J.  L.  241.  47 
Att.  4fl7 ;  Uousion  d  T.  C.  R.  Co,  v.  Howell 
(Tex.  Civ.  App.)  45  S.  W.  766  j  O'Conneli 
V.  Bt.  Louia  Cable  d  Western  R.  Co.  106 
Mo.  482,  17  S.  W.  494;  Cain  v.  Gold  Jfoun- 
tain  Uin.  Co.  27  Mont.  629,  71  Fm.  1004. 

MeaBTB.  James  F.  KoElror  and  B.  8. 
Grossenp*  for  respondent: 

It  is  not  the  law  that  the  proof  of  a  mere 
lurch  OF  jerk  of  a  train  in  its  operation  es- 
tablishes any  evidenoe  of  neglect  agabut  the 
carrier. 

Blaknejf  t.  Seattle  EleotHo  Co.  28  Wash. 
608,  68  Pae.  1037;  Btaon  t.  Ft.  Wayne  d  JS- 
1.  R.  VO.  110  Mich.  494,  88  N.  W.  298;  Brad, 
leg  V.  Ft.  Wayne  d  E.  B.  Co.  94  Mich.  36, 
63  N.  W.  916;  Black  t.  Third  Ave.  R.  Co.  2 
App.  DiT.  387,  37  N.  Y.  Supp.  830;  Hoffman 
T.  Third  Ave.  R.  Co.  46  App.  Dit.  666,  61  M. 
Y.  Bnpp.  690;  Amuttong  r.  Metropohtan 
Bireet  R.  Co.  23  App.  Div.  137,  48  Y. 
Supp.  697 ;  Schmidt  v.  North  Jersey  Street 
R.  Co.  66  N.  J.  L.  424,  49  Atl.  439;  Piteher 
V.  Peoplefa  Street  R.  Co.  174  Pa.  402.  34 
Atl.  607 ;  Rile  T.  UetmpoliUm  Street  R.  Co. 
180  Mo.  182,  51  Am.  St.  Rep.  696,  31  8.  W. 
262.  32  S.  W.  33 ;  Picard  T.  Ridge  Ave.  Faea. 
R.  Co.  147  Pa.  106.  23  Atl.  666;  Byrvn  v- 
Lynn  d  B.  R.  Co.  177  Mass.  303,  68  N.  E. 
1016  i  Jonee  v.  A'eio  York  O.  d  E.  R.  R.  Co. 
166  H.  Y.  187,  41  L.  B.  A.  490,  50  N.  E. 
856. 

There  can  be  no  inference  drawn  from 
the  record  of  n<^1ect  in  the  position  of  the 
upright,  it  being  shown  1^  the  evidenoe  that 
it  was  a  necessary  and  proper  appliance, 
and  in  its  pro[ier  plaoe. 

Georgia  Southern  d  P.  R.  Co.  t.  Cart- 
ledge,  116  Oa.  164,  69  L.  R.  A.  118,  42  iS.  E. 
406 ;  Moore  v.  Edison  Electric  Illuminating 
Go.  43  La.  Ann.  702,  9  So.  433;  Craighead 
V.  Brooklyn  City  R.  Co.  123  N.  Y.  391,  26 
N.  E.  387 ;  Favre  v.  Lovieville  d  N.  R.  Vo. 
91  Ky.  541,  16  S.  W.  370. 

The  contention  that  any  accident  or  injury 
that  befalls  a  passenger  while  in  the  car- 
rier's charge  raises  a  presumption  of  negli- 
gence cnnnot  be  sustained. 

Hawkine  v.  Front  Street  Cable  R.  Co.  3 
Wash.  695,  16  L.  R.  A.  808,  28  Am.  St.  Rep. 
72,  28  Pac  1021 ;  Bothchild  v.  Central  R- 
Co.  163  Pa.  49.  29  Atl.  702;  Baltimore  d 
7.  rump.  Road  v.  Caaon,  72  Md.  377,  20 
Atl.  113;  Baundera  t.  Chicago  d  V.  W.  R. 
Co.  6  8.  D.  40,  60  N.  W.  148;  Byron  v. 
Lynn  d  B.  R.  Co.  177  Mass.  303,  68  N.  E. 
1016;  CilMiitinati,  N.  O.  d  T.  P.  R.  Co.  v. 
Jaokaon,  22  Ky.  L.  Rep.  630,  68  S.  W.  526; 
Pioard  T.  Ridge  Ave.  Paaa.  R.  Co.  147  Pa. 
186,  23  Atl.  666. 
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Per  Onriami 

This  action  was  brought  in  the  superior 
court  of  King  county  by  W.  J.  Allen,  plain- 
tiff, against  the  Northern  Pacific  Bailw^ 
Compai^,  a  corporation,  defendant,  to  re- 
cover compensation  for  personal  injuriea. 
The  cause  was  tried  before  the  eonrt  and  a 
jury.  A  verdict  waa  returned  for  plaintiff, 
whidi,  upon  the  motion  of  defen^int,  was 
set  aside  and  a  new  trial  granted  the 
lower  court  upon  the  sole  ground,  as  stated 
in  the  record,  *'that  the  evidence  introduced 
at  the  trial  herein  failed  to  show  ai^  act  or 
acts  of  negligence  on  the  part  of  the  defend* 
nnt."  The  plaintiff  excepted  and  appealed 
from  the  order  grantii^  the  new  trial.  Hie 
only  error  assigned  is  that  the  trial  court 
erred  in  making  said  order.  The  court  har- 
ing  stated  the  ground  of  Its  dedrion  in  the 
order  grantfi^  the  new  trial,  the  sole  propo- 
sition presented  for  our  ccmsideration  upon 
this  appeal  is  whether  any  act  or  acts  of 
negligence  on  the  part  of  respondent  ap- 
peared in  the  evidenoe  which  became  a  ques- 
tion for  Uie  consideration  of  the  jury  at  the 
trial.  Gray  v.  Wa^ington  Water  Power  Oo. 
27  Wash.  718.  68  Paa  360. 

On  January  13,  1902,  appellant,  W.  J. 
Allen,  was  a  passenger  on  ran  of  respond- 
nit's  trains,  bound  from  Portland,  Oregon, 
to  Seattle,  Washington.  When  thiR  train 
reached  the  Columbia  river,  an  employee 
thereon  informed  appellant  that  he  would 
)inve  suIBdent  time  in  which  to  get  break- 
faiit  on  the  ferry.  Thereupon  the  appelkuit 
left  the  train,  went  into  the  restaurant  on 
the  ferry,  and  ordered  his  breakfast.  Ordi- 
narily the  time  occupied  in  crossing  this 
river  on  the  feny  was  about  twenty  min- 
utes. Soon  after  oommeneing  his  meal,  lie 
heard  the  train  give  what  he  believed  to  be 
a  signal  for  Its  departure  from  the  ferry. 
The  man  in  charge  of  this  eating  house  said 
to  appellant:  "You  better  hurry  up.  The 
train  will  pull  out  and  leave  yon.** 

Mr.  Allen  testified  in  this  oonneetion  <n 
hia  direct  examination  as  follows: 

So  I  jitnt  quit  eating  right  there,  uid  paid 
him  for  my  meal,  and  walked  out,  and  as  X 
went  out  tlie  train  was  moving  off. 

Q.  Jjet  me  ask  you  right  there,  where  was 
the  tmin  when  you  went  out,  with  reference 
to  where  you  were;  that  is,  on  the  ferry? 

A.  Well,  it  was  towards  the  other  end  of 
the  boat. 

Q.  That  is,  it  waa  towards  this  side,— the 
Washington  sideT 

J.  Towards  the  Washington  side;  yes,  sir. 

Q.  And  yon  saw  it  moving,  did  you,  as 
you  came  out? 

A.  Yes,  sir. 

Q.  And  believed  that  to  be  your  tr^n,  did 
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A.  Yes,  sir. 

Mr.  McEln^:  I  object  now  to  the  lei4- 
ing  of  the  ffitneaa,  if  the  conit  pleaae. 

The  Conrt:  1  think  the  quesUons  are 
leading. 

Q.  What  did  you  do,  then,  upon  coining 
out  and  BPeing  your  toiin? 

A.  Well,  I  saw  the  train  moving  out  and 
started  to  catch  the  train,  and  I  started  witli 
a  little  run  to  catch  it,  and  it  was  close  to 
the  other  end  of  the  ferry,  and,  as  I  jumped 
on  the  step  of  the  platform, — on  to  the  ptat- 
iorm  of  the  last  car, — why,  I  got  one  foot  on 
and  stepped  up  to  the  second  step,  and  as  1 
did  BO  the  train  gave  a  very  sudden  lurch  or 
jerk,  and  oA'crlialanced  me  and  throwed  me 
off  the  car,  and  I  struck  some  timber  or  pil- 
ing or  something.    I  don't  know  what. 

Q.  How  fast  was  the  train  moving  when 
you  came  out  of  the  eating  bouse  there? 

A.  Well,  it  was  not  going  fast  at  all.  T 
did  not  have  no  trouble  to  catch  it.  I  have 
often  caught  trains.  ...  It  was  not  go- 
ing over  a  mile  an  hour,  I  don't  think.  .  .  . 

(f.  Now,  where  was  this  obstruction,  with 
reference  to  the  right  of  way  or  the  passage- 
way leading  from  the  ferry  up  on  to  Uie 
mainland?    .    .  . 

A.  Well,  it  could  not  have  been  only  just 
—  It  was  right  close  to  the  ear,  because  I 
remember  when  I  overbalanced  on  the  step 
with  the  jerk — with  the  forcible  jerk — that 
the  ei^nu  or  the  car  gave,  it  overbalanced 
me,  and  I  just  tipped  backwards,  and  it 
strui^  me  some  way.   I  drat  know  how. 

Appellant  suffered  severe  injuries,  and  was 
picked  up  in  an  unconscious  condition,  in 
which  state  he  remained  for  several  days. 
Appellant  testified  that  he  received  no  warn- 
ing that  he  should  not  board  the  train. 
Timothy  Mahoney,  a  witness  for  respondent, 
testified,  in  part,  that  in  January,  1002,  he 
wail  a  deck  hand  on  this  ferryboat;  that 
witneRs  had  his  r^^ar  work  to  perform; 
thut  it  was  witness's  duty,  if  he  saw  any- 
body about  to  board  the  train,  whom  he 
thui^bt  was  liable  to  get  hurt,  to  stop  him. 
''The  train  was  in  motion.  Mr.  Allen  made 
a  move  to  get  on  the  train,  and  I  told  him 
not  to  get  on,  and  that  is  all  there  is  to  it." 
E.  E.  Weymouth,  one  of  respondent's  wit- 
nesses, testified  that  he  was  the  supervisor 
of  bridges  and  buildings  on  the  Pacific  divi- 
sion of  the  respondent  company;  that  the 
clearance  between  the  platform  of  the  coach 
and  Uie  lever  or  ujftrighl  with  which  appel- 
lant came  in  contact  when  injured  was 
about  26  inches ;  that  this  appliance  is  abso- 
lutely necessary  for  the  operation  of  the 
pontoon  and  the  receiving  of  the  ferryboat. 
It  also  appeared  by  the  testimony  that  the 
engine  while  attadied  to  the  cars  first  moved 
dowly,  and  then,  as  the  incline  from  the 
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terry  to  the  station  at  Kalama  was  ap- 
proached, it  was  neoessary  to  increase  the 
speed  in  order  to  make  the  ascent.  It  would 
seem  from  the  evidenoe  that  tiie  ears  must 
have  been  in  motion  for  at  least  200  feet 
when  appellant  boarded  this  particular  ear. 
The  following  statement,  explanatory  of  ap- 
pellant's contentions,  appears  in  the  brief  <^  • 
bis  counsel:  "The  acts  of  negligence  whidi 
were  all^>ed  and  fnund  by  the  jury  to  have 
caused  appellant's  injuries  were  the  failure 
of  respondent  to  provide  facilities  whidi 
would  have  enabled  the  appellant  to  safely 
board  the  train;  starting  the  train  suddenly 
after  appellant  had  boarded  the  same;  and 
placing  and  maintaining  in  the  passage  and 
right  of  way  leading  from  the  ferry  a  pile, 
or  obstruction  of  like  nature,  which  rendered 
the  right  of  way  dangerous  to  passengers 
situated  as  was  appellant,  on  trains  leaving 
the  ferry.'"  The  jury  by  its  verdict  affirmed 
that  appellant  was  free  from  contributniy 
n^ligence  in  boarding  the  train,  and  that 
he  was  not  warned  against  so  doing  by  any 
employee  of  respondent.  All  conflict  in  the 
testimony  was  settled  by  the  jury.  There- 
fore the  sole  question  raised  on  this  record 
is  whether  the  evidence  adduced  at  the  trial 
dhows,  or  tends  to  establish,  that  appellant 
was  injured  by  the  n^tigenoe  of  respondent 
company,  as  alleged.  Appellant,  under  the 
issues  as  formulated  by  the  pleadings,  as- 
sumed the  burden  of  proof  in  that  behalf. 

The  question  of  negligence  is  one  of  law, 
for  the  court,  only  where  the  facts  are  such 
that  all  reasonable  men  must  draw  the  same 
inference  from  them,  and  when  the  conclu- 
!Uon  follows,  as  a  matter  of  law,  that  no  re- 
covery  cnn  be  had  upon  any  view  which  can 
properly  he  taken  of  the  facts,  the  evidence 
tends  to  establish.  Towle  v.  StimtM  Mitt 
Co.  33  Wash.  305,  74  Fac.  471. 

It  is  urged  by  appellant  that,  whenever  a 
passenger  is  injured  by  something  which  is 
under  the  control  of  the  carrier,  the  fact  of 
the  injury  is  itself  prima  facie  evidence  of 
negligeuce  on  the  part  of  the  carrier.  In 
Haickins  v.  Front  Street  Cable  R.  Co.  3 
Wash.  692,  16  L.  R.  A.  808,  28  Am.  St.  Rep. 
72,  28  Pau.  1021,  which  was  an  action  to  re- 
cover co)ni>ensation  for  injuries  sustained  by 
Marie  Hawkins,  one  of  the  respondents, 
while  she  was  a  passenger  riding  upon  one 
of  appellant's  street  cars,  the  trial  court, 
among  other  things  instructed  the  jury  that 
"it  is  the  law  that,  where  a  passenger  being 
carried  on  a  train  is  injured  without  fault 
oi  his  own,  there  is  legal  presumption  of 
negligence,  casting  upon  the  carrier  the  bur- 
den of  disproving  it."  This  court  held  that 
"such  is  not  the  law  as  laid  down  by  very 
numerous  authorities."  At  page  507,  3 
Wash.,  page  811,  16  U  R.  A.,  page  75.  28 
Am.  St.  Rep.,  and  page^l0|!3^^^8  ^u^g^e 
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opinion  deUvered  Ly  Btile^  J.,  the  following 
language  from  Mti^r  t.  Pennsyloaiita  It- 
Co.  64  J^.  226,  3  Am.  Rep.  681,  is  quoted 
with  approTal :  "Prima  faoie,  whne  a  pas- 
senger being  carried  on  a  train  is  injured 
without  fault  of  his  own,  then  is  a  legal 
presumption  of  negligence,  casting  upon  the 
carrier  the  onus  of  disproving  it.  .  .  . 
This  is  the  rule  when  the  injury  is  caused 
by  a  defect  in  the  road,  cars,  or  maebinery, 
or  by  a  want  of  diligence  or  care  in  those 
employed,  or  by  any  other  thing  which  the 
oompany  ean  and  ought  to  control  as  a  part 
of  its  duty  to  carry  the  passengers  safely; 
but  this  rule  of  eridenoe  is  not  oonelusive." 
Again,  in  the  opinion  of  the  oourt  in 
Klepaoh  t.  Donald,  8  Wash.  164,  36  Pac. 
022,  tills  language  Is  used:  "A  passenger  on 
a  railroad  tnUu  is  injured,  and  the  fact  of 
injury  alone  does  not  sustain  a  charge  of 
negligenoB;  but,  if  the  train  was  derailed  by 
reason  of  a  broken  wheel,  the  presumption 
arises  that  the  carrier  was  negligent  in  not 
providing  a  sound  one."  In  Oleesoik  v.  Vir- 
ginia Midland  R.  Co.  140  U.  S.  435. 
36  L.  ed.  468,  11  Sup.  Ct.  Rep.  859, 
the  court  held  tiiat  an  accident  hap- 
pening to  a  passenger  riding  on  the  rail- 
way of  the  carrier,  caused  by  the  train  com- 
ing in  contact  with  a  landslide,  raises,  when 
shown,  a  presumption  of  negligence  on  the 
part  of  the  carrier,  and  throws  upon  it  the 
burden  of  showing  that  the  slide  was  in  fact 
the  result  of  causes  beyond  its  control.  The 
general  language  employed  in  the  court's 
opinion,  quoted  by  the  appellant,  should  be 
considered  with  reference  to  the  facts  of  the 
particular  case  decided.  "It  is  ^therefore 
too  broad  a  statement  of  the  rule  to  say  that 
in  all  casRs  a  presumption  of  negligence  on 
the  part  of  the  carrier  arises  from  the  mere 
happening  of  the  accident,  or  an  injury  to  a 
passenger,  r^ardless  of  the  circumstances 
and  nature  of  the  accident.  The  true  ru]i> 
would  seem  to  be  that  when  the  injury  and 
circumstances  attending  it  are  so  unusual 
and  of  such  a  nature  that  it  could  not  well 
have  happened  without  the  company  being 
negligent,  or  when  it  is  caused  by  something 
connected  with  the  equipment  or  operation 
of  the  road  over  which  the  company  has  en- 
tire control,  without  contributory  negligence 
on  the  part  of  the  passenger,  a  presumption 
of  neglignnce  on  the  part  of  the  company 
usually  arises  from  proof  of  such  facts, 
in  ]^he  abflence  of  anything  to  the  contrary, 
and  the  burden  is  then  cast  upon  the  com- 
pany to  show  that  its  negligence  did  not 
cause  the  injury."  4  Elliott,  Railroads,  { 
1644,  and  authorities  cited.  In  Fearn  v. 
West  .Iciney  Ferry  Co.  143  Pa.  122,  13  L.  R. 
A.  366.  22  Atl.  708.  the  court  said:  "The 
cause  of  the  accident  was  known  as  well  to 
the  appellant  as  to  the  company.  In  such 
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case  tiie  preramption  of  n^ligeiioe  arising 
from  the  mere  faefc  that  a  passenger  was  in- 
jured while  on  the  appellant's  boat  has  no 

application  As  the  appellant  failed 

to  show  any  omission  or  violation  of  duty  \tj 
the  company  in  connection  with  the  cause  of 
the  aoddont,  we  think  tiie  nonsuit  was  prop- 
erly ordered,"  The  presumption  "arises,  not 
from  the  naked  fact  that  an  injury  has  been 
inflicted,  but  from  the  eanaa  of  tiie  injury, 
or  from  other  oirounutanaes  attending  it." 
/'enw^ylooiiia  R.  Co.  t.  MwiKiimej/,  124  Pa. 
462,  2  L.  R.  A.  820.  10  Am.  St.  R^  601,  17 
Atl.  14.  In  a  case  where  tlue  hct  of  no  neg- 
ligence is  fixed  by  the  proofs,  a  mere  pre- 
dumption  cannot  overcome  it.  Bomhardt  t> 
WcMt  Pemuylvania  R.  Co.  169  Pa.  363,  28 
Atl.  140.  See  also  exhaustive  Mile,  Bamava- 
ski  V.  H«I«m,  16  L.  R.  A.  33.  Btaon  v.  JfU 
Wayne  A  B.  I.  R.  Co.  110  Mich.  494,  68  N. 
W.  2fl8,  was  an  action  to  recover  damages 
for  alleged  negligence  on  the  part  of  the  car- 
rier. The  point  decided  is  suocinctly  pre- 
sented in  the  syllabus:  "In  an  action 
against  an  electric  street  railway  by.  a  pas- 
senger for  personal  injuries,  evidence  mere- 
ly thai  plaintiff,  who  was  upon  the  platform 
to  alight  as  soon  as  the  car,  which  was 
blowing  up,  stopped  at  the  far  side  of  the 
street, — its  usual  stopping  place, — was 
thrown  from  the  car  by  a  sudden  jerk  when 
the  car  was  only  halfway  across  the  street, 
is  insufficient,  in  the  absence  of  evidence  as 
to  the  cause  of  the  sudden  jerk,  to  warrant 
a  recovery  by  plaintiff."  If  this  proposition 
be  correct,  it  follows  logically  that,  if  it 
had  appeared  that  such  lurch  was  necessary 
to  effect  a  l^itimate  purpose,  there  would 
have  been  no  negligence  on  the  part  of  the 
railroad  company.  See,  further,  Schmidt  v. 
Worth  Jersey  Street  R.  Co.  66  N.  J.  L.  ^4, 
49  Atl.  438. 

The  able  counsel  for  appellant  argue  that 
the  case  of  Anderson  v.  City  <£  Suburban  ^ 
Co.  42  Or.  505,  71  Pac.  650,  is  an  authority 
directly  in  point  in  support  of  their  conten- 
tions in  the  present  controversy.  It  ap- 
peared that  a  street  railway  company  con- 
tttructed  its  tracks  so  near  the  superstruc- 
ture of  a  bridge  as  to  leave  only  18  inches  be- 
tween the  frame  thereof  and  the  outer  edge  of 
the  footboard  of  its  open  cars;  that  a  pas- 
senger, while  riding  on  the  footboard  with 
the  knowledge  and  consent  of  the  carrier — 
the  seats  inside  of  the  car  all  being  occupied 
— was  injured  by  coming  in  contact  with  a 
strut  of  the  bridge ;  and  there  was  evideneo 
tending  t/>  show  that  the  car  was  going  at 
nn  unlawful  rate  of  speed,  and  that  no  warn- 
ing was  given.  It  was  held — and  we  think 
correctly — that  the  company's  negligence 
was  a  question  for  the  jury.  In  the  case  at 
l>ar  it  is  not  pretended  that  appellant,  when 
injured,  was  on  this^^rUci^^^^^t- 
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form  of  respondent'B  car  with  the  knowledge 
or  consent  of  any  of  respondent's  servanta  or 
trainmen.  The  engine  and'cara  thereto  at- 
tached had  proceeded  a  eoDBideraJiile  dis- 
tance from  their  starting  point  on  the  ferry 
when  appellant  boarded  the  car  without  in- 
vitation, express  or  implied,  on  the  part  of 
respondent.  In  so  doing,  could  he  impose 
upon  respondent  company  the  duty  of  warn- 
ing him  of  possible  danger?  Was  the  re- 
spondent bound,  at  its  peril,  to  know  that  a 
passenger  was  liable  to  board  one  of  its  cars 
while  in  motion  at  an  unusual  place,  juat  as 
the  engine  was  about  to  make  the  ascent  of 
this  incline  I  We  think  that  these  questioDd 
must  be  answered  In  the  n^ative.  The  lurch 
or  jerk  uf  the  car  on  which  appellant  was 
riding,  and  of  which  he  complains,  was  oc- 
casioned by  the  increase  of  power  necessary 
to  ascend  such  incline.  We  fail  to  see  bow 
the  appellant  can  justly  charge  n^Iigence 
on  respondent  or  its  servants  by  reason  of 
such  sudden  movement  of  the  engine  and 
cars,  under  the  evidence  and  circumstances 
as  disclosed  by  this  record.  True,  this  lurch 
caused  appellant's  body  to  swing  out  about 
26  inches  from  the  car,  which  brought  him 
in  contact  with  the  upright;  but  it  appeared 
in  evidence  that  this  applianoe  was  neces- 
sary to  operate  the  pontoon,  and  there  was 
no  testimony  tending  to  show  that  it  was  in 
a  dangerous  position.  The  verdict  of  tho 
jmy  settled  the  question  in  appellant's 
favor, — ^that  he  received  no  warning  at  or 
about  tiie  time  he  boarded  the  ear  in  ques- 
tion. Still  we  think  that  respondent  was 
not  bound  to  warn  passengers  against  board- 
ing its  cars  under  the  oircumatanees  shown 
by  this  record.  A  carrier,  acting  as  a 
prudent  and  careful  person,  with  a  proper 
T^rd  for  human  safely,  cannot  be  held  as 
an  iiuurer  againat  all  possible  acadents 
happening  to  its  passengers  in  consequence 
of  boarding  its  trains  at  unusual  places 
while  in  motion,  and  coming  in  contact  with 
objects  near  the  railway  tntk,  rightfully 
placed  there  for  the  purpose  of  operating  its 
line  of  milroad.  We  are  imable,  after  a 
careful  research,  to  find  any  authority  whidi 
goes  to  the  extent  for  which  appellant  con- 
tends. 

Appellant  quotes  from  North  Ohieago 
Street  R.  Co.  v.  Williama,  140  111.  275,  20  N. 
E.  672,  the  followiii^  paragraph:  "Where 
a  railroad  company  plaoea  its  trades  so  near 
an  obstruction  which  it  is  necessary  for  its 
cars  to  pass  that  its  passengers,  in  getting 
on  and  off  the  cars,  and  while  upon  them, 
are  in  danger  of  being  injured  by  contact 
with  such  obstruction,  it  is  a  fair  question 
for  the  jury  whether  the  oompai^  is  or  is 
not  guilty  of  negligence." 

But  that  case  is  plainly  distinguishable  in 
principle  from  the  action  at  bar.  The  court 
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then  adds:  "The  negligence  charged  against 
the  company  is  that  it  placed  the  temporary 
track  too  near  the  curb  line  of  the  street  and 
the  telegraph  poles  upon  the  east  side  there 
of."  Plaintiff,  Williams,  boarded  one  of  de- 
fendant's cars,  propelled  by  horse  power, 
wiiile  the  car  was  in  motion,  came  in  con- 
tact; with  the  telegraph  pole,  and  was  in- 
jured. An  important  feature  in  the  case 
mentioned  in  the  opinion:  "When  an  open 
oar  was  passing,  there  were  from  0  to  12 
inches  between  the  telegraph  pole  and  the 
east  ends  of  the  seats;  and,  if  a  man  stood 
on  the  rail  or  platform  running  along  tiie 
east  side  of  an  open  car  passing  that  point, 
the  distance  between  bis  shoulders  and  the 
pole  would  vary  from  2  to  6  inches  in  dif- 
ferent cars."  The  evidence  tended  strongly 
to  show  that  the  street  railroad  company 
was  negligent  in  laying  its  temporary  track 
ao  near  the  tel^raph  pole,  which  was  an 
obstruction.  This  pole  was  in  no  sense  an 
Hppliance  necessary  to  opemte  its  business, 
pertaining  to  the  conveyance  of  its  pas- 
sengers along  its  line  of  road.  In  that  case 
the  proof  also  showed  that  the  conductor 
saw  the  plaintiff  before  he  stepped  upon  tho 
car,  and  shouted  to  him  (plaintiff)  to  "look 
out"  just  before  he  was  struck  by  the  pole. 
In  the  present  controversy  it  is  not  claimed 
that  the  conductor  or  any  of  the  train  crew 
saw  appellant  board  the  car,  or  had  any  rea- 
son to  believe  that  he  had  placed  himself  in 
a  position  to  receive  injuries  when  the  en- 
gine and  car  made  this  sudden  movement, 
which  became  necessary,  uiuler  the  evidence, 
as  we  have  heretofore  stated.  While  it  has 
been  held  that  boarding  a  slowly  moving 
train  of  cars  is  not  p«r  se  negligence  on  the 
pert  of  the  passenger,  in  case  of  accident 
resulting  therefrom,  still  it  would  seem  to 
follow,  as  a  condlaiy  of  this  proposition, 
and  as  a  logical  sequence,  that  the  carrier 
ought  not  to 'be  held  liable  for  actionable 
n^ligence  in  such  cases  unless  the  passenger 
is  able  to  show  affirmatively  that  the  carrier 
was  in  some  manner  at  fault  in  causing  tUb 
injuries  for  which  damages  are  sou^t  to  be 
re  covered.  Elliott  on  Railroads,  supra,  and 
dtal^ons. 

Applying  the  foregoing  propositions  of 
law  to  the  facts,  in  this  controversy,  we 
think  that  the  evidence  foils  to  make  oat  a 
case  of  actionable  negligenoe  against  re- 
spondent, that  the  trial  court  committed  no 
error  in  granting  the  motion  for  a  new  trial, 
and  that  the  order  appealed  from  should  be 
affirmed. 

Hadley,  J.,  dissenting: 

I  dissent  from  the  conclusion  readied  1^ 
the  majority  of  the  court  in  this  case. 

Briefly  stated,  testimony  as  to  the  follow- 
ing faets  appears  in  the  record>->The  apnel- 
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lant  was  a  paasenger  upon  one  of  respond- 
ent's trains,  making  the  trip  from  Portland, 
Oregon,  to  Seattle,  Washington.  The  trains 
of  respondent  between  Portland  and  Seattle 
are  transferred  across  the  Columbia  river 
upon  a  large  ferryboat.  Coming  from  Port- 
land, this  boat  starts  at  Gobel,  on  the  Ore- 
gpQ  side  of  the  river,  and  lands  at  Kalama, 
on  the  Washington  side.  Three  sets  of  tracks 
are  arranged  upon  the  boat,  and,  by  means 
of  pontoon  apprraches,  the  engines  and  cars 
of.  the  trains  are  run  upon  these  tracks,  and 
drawn  from  the  boat  to  the  shore  in  the 
same  manner.  The  trains  are  usually  sep- 
arated into  sections,  which  are  placed  upon 
the  tracks  aforesaid.  At  one  end  of  the  boat 
is  a  lunch  room,  which  upon  the  occasion  in 
question  was  toward  the  Oregon  shore.  Ap- 
pellant inquired  of  some  employee  upon  the 
train  if  he  would  have  time  to  get  breakfast 
in  the  lunch  room.  He  was  informed  that 
he  would  have  sufficient  time.  The  usual 
time  consumed  in  crossing  the  river  is  about 
twenty  minutes.  Appellant  thereupon  left 
his  ear,  w^  to  the  Inneb  room,  uid  ordered 
some  breakfast.  He  testified  that,  before  he 
had  finished  eating,  the  bell  rang,  and  that 
the  mnn  in  charge  of  the  luncb  room  said: 
"You  better  hurry  up.  The  train  will  pull 
out  and  leave  you,"  that  he  thereupon  quit 
eating  immediately,  paid  for  his  meal, 
and  walked  out;  that  as  he  went  out  the 
train  was  moving  away  and  be  started  to 
catch  it;  that  he  jumped  onto  the  step  of 
the  last  car;  that  while  holding  to  the  rail* 
iug  he  got  one  foot  on,  and  stepped  up  to  the 
second  step,  and  as  ho  did  so  the  train  gave 
a  sudden  lurch  or  jerk,  by  which  he  was 
overbalanced  and  thrown  against  a  piling 
or  some  timber  placed  in  the  boat.  After 
he  was  struck  he  says  he  does  not  remember 
what  ooourred.  Other  testimony  shows  that 
he  was  thrown  off  the  boat,  and  fell  upon 
some  timbvra  resting  upon  the*  water  below. 
He  wss  taken  up  and  left  at  Kalama  in 
charge  of  a  physician.  The  accident  hap- 
plfened  on  the  13th  of  January,  and  he  says 
he  did  not  recovLr  consciousness  until  the 
iBl  of  February  following.  He  testified 
tiiat  he  beliered  it  was  his  train  which  he 
saw  moving  out;  that  the  person  in  charge 
of  the  restaurant  told  htm  it  was,  and  tliat 
he  had  to  catch  H  to  go  through;  that  he 
had  no  trouble  in  getting  <m,  but  the  sud- 
den lurch  of  the  train  he  was  thrown  against 
the  timber  aforesaid.  It  appeared  in  evi- 
dence that  the  oar  in  whieh  appellant  had 
been  riding  was  not  in  the  section  of  earn 
which  he  saw  moving,  hut  it  was  still  stand- 
ing upon  another  track  on  the  boat.  He 
testified,  however,  that  he  saw  no  one  to  give 
him  warning,  and  that  no  one  did  so,  except 
the  man  at  the  restaurant,  who  told  him  his 
train  was  leaving,  and  be  would  have  to 
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catch  it.  Another  witness  testified  that  he 
was  an  employee  of  respondent,  and  titat  he 
was  at  the  time  stationed  upon  the  boat; 
that  it  was  his  duty  to  warn  passengers 
against  danger;  and  that  he  did  warn  the 
appellant.  From  his  testimony,  the  warn- 
ing which  he  says  he  gave  must  have  been 
given  as  appellant  was  about  in  the  act  of 
getting  upon  the  steps.  He  says  that  after 
tie  gave  the  warning  he  turned  away,  and 
did  not  look  further  after  appellant.  It 
was  testified  that  the  lurch  of  the  train  was 
necessary  in  its  operation  at  that  place,  by 
reason  of  ascending  the  incline  leading  from 
the  boat  to  the  shore.  It  was  also  testified 
that  the  timber  against  which  appellant  was 
thrown  was  about  2ti  inches  from  the  steps 
of  the  car,  and  that  it  was  a  necessary  tim- 
ber for  the  operation  of  the  boat,  as  con- 
structed. The  forgoing  is  a  substantial 
statement  of  the  material  testimony  that 
may  be  said  to  relate  to  the  question  of  neg- 
ligence on  the  part  of  respondent.  The  court 
denied  tlte  challenge  to  appellant's  evidence, 
and  aiterwardii  submitteid  the  case  to  the 
jury;  evidently  bdleving  at  the  time  Uiat 
Hufflcient  evidence  of  n^llgence  had  ap- 
peared to  require  its  submission.  Upon  no- 
tion for  new  trial  the  court,  however,  oml- 
cluded  that  n^ligence  had  not  been  shown. 

It  may  well  be  said  that  the  conditions 
surrounding  appellant  at  the  time  of  the  ac- 
cident were  not  ordinary.  It  is  not  usual  to 
transfer  trains  of  cars  across  streams  in  the 
manner  described.  The  method  used  is 
doubtless  reasonably  safe,  and  no  criticism 
is  to  be  lodged  against  respondent  for  adopt- 
ing such  method.  But  the  method  required 
the  separation  of  the  ears  of  the  train  into 
sections.  These  were  placed  upon  different 
tracks,  and  were  necessarily  moved  at  dif- 
ferent times.  It  was  alfo  necessary  to  pull 
them  up  the  incline  from  the  boat  to  the 
shore,  thus  involving  the  application,  sud- 
ilenly  or  otherwise,  of  the  required  power  to 
effect  the  ascent.  It  is  manifest  that  under 
Hurh  oinnimstanees  a  high  deforce  of  oare 
was  required  of  respondent  both  in  the  cm- 
■ttnetion  and  operation  of  its  boat,  in  the 
movement  of  Its  oars,  and  in  guarding  its 
passengers  against  confusion  and  danger. 
If  passengers  were  permitted  to  leave  the 
ears,  ttk  all,  the  dnty  rested  upon  respondent 
to  see  chat  they  were  warned  aj^nat  danger, 
nnd  80  informed  as  to  train  movemmts  that 
Ihey  need  not  become  oonfused  therd^.  No 
restrictions  aenn  to  have  hem  plaeed  npin 
pasnengers  leaving  the  cars.  The  porter  of 
the  rear  oar,  called  the  "observation  car," 
testified  that  the  rear  platform  thereof  waa 
Nurrounded  by  an  inclosed  railii^,  with  m 
gateway  opening  throngh  it;  that  be  opened 
the  gateway  when  npon  the  boat;  and  that 
a  number  of  passengers  wenl-QUt  upon,  the 
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boat  and  retnnied  to  the  cars  1^  the  same 
way.  He  says  when  the  train  stttiied  lie 
closed  this  gateway,  so  that  no  one  oould 
have  entered  the  car  from  that  .way  after- 
ward. This  was  the  car  which  appellant  at- 
tempted to  enter,  and  tty  way  of  this  plat- 
form. Appellant  testified  that  when  be 
jumped  upon  the  steps  the  way  to  the  plat- 
form was  open,  so  that  he  oonld  have  en- 
tered. This  fact  is  in  dispute  between  the 
porter  and  appellant.  But,  be  that  as  it 
may,  it  appears,  in  any  event,  that  a  num- 
ber of  passengers,  including  appellant,  were 
out  of  the  cars  and  moving  about  the  boat. 
Passengers  thiaa  permitted  upon  the  boat 
were  under  the  special  care  of  respondent, 
and  were  entitled  to  reasonable  warning  of 
liability  to  danger  and  against  the  proba- 
bility of  confusion  by  train  movements.  Ap- 
pellant says  that  he  received  no  warning, 
and  saw  no  one  there  to  give  it.  This  testi- 
mony, if  true,  we  think  under  all  the  eir- 
eumatances,  showed  at  least  some  negligence 
upon  respondent's  part.  It  is  true,  as  stated, 
that  a  witness  for  respondent  testified  that 
he  gave  appellant  warning,  but  that  made 
the  matter  of  a  warning,  merely  a  disputed 
fact,  which  it  was  the  July's  province  to  de- 
termine. Again,  whilp  it  was  testified  that 
the  upright  timber  which  appellant  struidt 
was  neeessary  for  the  operation  of  the  boat 
as  constructed,  yet  it  became  a  question 
whether  its  location  so  near  the  side  of  the 
cars  was  necessary  and  proper  in  view  of 
the  apparently  necessary  lurching  of  the 
train  as  it  passed  that  point.  It  has  been 
often  held  Uiat  it  is  not  necessarily  n^li- 
gencQ  per  «e  for  tme  to  get  aboard  a  slowly 
moving  train,  the  fact  of  negligence  depend- 
ing upon  the  drenmstanoes  of  each  partic- 
ular case.  Respondent  was  therefore  bound 
to  take  notice  that,  in  the  absence  of  proper 
care  or  warning,  passengers  might  attempt 
to  get  aboard  slowly  moving  cars  at  or  about 
the  point  in  question,  and  might  possibly,  by 
the  necessary  lurch  of  the  train,  be  thrown 
in  contact  with  thd  timber  only  26  inches  in 
the  clear  from  the  cars.  I  think  all  these 
circumBtances  bearing  upon  the  question  of 
respondent's  negligence  were  at  least  suffi- 
cient to  call  for  their  submission  to  the  jury. 

It  is  said  in  the  briefs  that  the  court  was 
mainly  influenced  in  its  ruling  on  the  mo- 
tion for  new  trial  by  the  decision  of  thisi 
court  in  Biakney  v.  Seattle  Electric  Vo.  28 
Wash.  607,  08  Pac.  1037.  The  negligence 
alleged  in  that  case  was  the  sudden  lurch  of 
a  street  car  by  which  the  respondent  claimed 
she  was  thrown  to  the  ground  while  in  the 
act  of  getting  off  the  car.  llie  evidence  un- 
contradicted in  the  record  showed  that  the 
respondent  did  not  fall  at  the  street  crossing, 
but  at  a  point  near  the  middle  of  the  block, 
while  she  was  attempting  to  step  off  the  car. 
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She  did  not  notify  the  conductor,  who  was 
busy  colltwting  fares,  that  she  desired  to 
leave  the  car,  but  she  went  to  the  rear  plat- 
form for  the  purpose  of  getting  off.  She  ad- 
mitted that  she  wm  preparing  to  alight 
when  she  fell,  and  claimed  that  a  suddra 
lurch  of  the  car  onused  her  to  fall.  She  was 
in  the  act  of  getting  off  while  the  oar  was 
in  motion,  and  at  a  place  where  it  did  not 
nanally  stop,  without  any  notice  to  the  op- 
erators of  the  ear  that  she  desired  or  was 
attempting  to  do  so.  Witnesses  called  by  the 
respradent  herself  testified  that  there  was 
no  jerk  in  the  ear,  but  that  the  ear,  already 
in  motion,  simply  increased  its  speed  while 
the  resptmdent  waa  In  the  act  of  stepping  off 
about  the  middle  of  a  block.  The  court  held 
that  it  was  not  negligenoe  per  ae  to  increase 
the  speed  of  the  car,  and  that  it  was  not  n^- 
ligence  to  do  so  when  a  passenger  was  in  the 
act  of  alighting,  imless  the  car  company 
knew,  or  by  the  exercise  of  reascmsdde  ^11- 
genee  could  have  known,  of  that  eireum- 
stanoe.  X  do  not  think  that  the  dronm- 
itonocs  of  the  case  are  similar  to  those  in 
the  one  at  bar.  The  aoddent  oocurred  at  a 
place  where  the  cat  company  oould  not  rea- 
sonably have  expected  that  a  passenger 
would  attempt  to  alight  without  notice  to 
that  effect.  It  was  at  a  plaoe  where  the  car 
was  properly  proceeding  on  its  oourse,  and 
the  company  had  a  right  to  increase  the 
speed  under  those  circumstances.  In  the 
CEUie  at  bar,  however,  the  passenger  was  at- 
tempting to  board  a  train  at  a  place  where 
it  was  just  starting.  Other  passengers  had 
gone  outside  of  the  cars  and  returned.  The 
testimony  of  the  porter  showed  that  this 
was  a  common  occurrence.  Bespondent 
must  have  known  that  those  who  had  been 
permitted  to  leave  the  cars  would  expect  to 
return  when  the  train  was  ready  to  move. 
It  must  have  known  that,  if  it  permitted  its 
passengers  to  go  out  upon  the  boat,  the  nec- 
essary and  reasonable  information,  warning, 
and  facilities  for  their  safe  and  timely  re- 
turn should  be  provided,  and  those  in  ac- 
cordance with  tlio  peculiar  nature  of  the  sur- 
roundings and  possibility  of  attendant  dan- 
ger. Respondent  was  also  chargeable  with 
knowledge  of  ail  the  conditions,  appliances, 
and  surroundings  attending  the  movement  of 
the  train  at  that  time  and  place,  and  the 
possibility  of  accidents  happening  to  pas- 
sengers returning  to  the  cars.  It  was  there- 
fore for  the  jury  to  say  whether  due  care 
was  exercised  at  that  time  and  place; 
whether  there  was  lack  of  proper  care  in 
placing  the  timber  so  near  the  cars,  partic- 
ularly when  the  lurch  of  the  train  w.a8  nec- 
essary as  it  passed  that  point ;  and  whether 
these,  conspiring  together,  were  the  proxi- 
mate cause  of  appellant's  injury.  "It  is 
well  settled  that,  where  there  iB<uneertAintjr 
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M  to  the  existence  of  either  n^Hgenoe  or 
contributory  ne;s;ligence,  the  question  is  not 
one  of  law,  bui  of  fact,  and  to  be  settled  by 
a  Jury;  and  this,  whether  the  uncertainty 
arises  from  a  conflict  in  the  testimony,  or 
because  the  facts  being  undisputed  fair- 
minded  men  will  honestly  draw  different 
conclusions  from  them."  RieihmtMd  A  D.  K. 
Co.  T.  Powers,  149  U.  S.  43,  45,  37  L.  ed. 
642,  643,  13  Sup.  Ct.  Kep.  748.  See  also 
Lane  r.  Spokane  FoUm  <£  N.  R.  Co.  21  Wash. 
110,  46  L.  R  A.  153,  7S  Am.  St.  Rep.  821,  57 
Pae.  367.  As  based  particularly  upon  facta 
somewhat  similar  to  those  here  involved, 
and  where  the  question  of  n^igenoa  was 
held  to  be  for  the  jury,  see  "Nwth  Vhioago 


Stnat  R.  Co.  T.  William*,  140  III.  27S.  29 
V.  E.  672;  Andentm  v.  City  <fi  SwburbM  R. 
Co.  42  Or.  505,  71  Pao.  650;  Kvlman  T.  ifrir 
R.  Co,  66  K.  J.  L.  £41,  47  Atl.  497  ;  5  Am.  ft 
blng.  Kne.  Law,  2d  ed.  p.  581. 

I  beliero  the  courfs  first  Impression  of 
the  evidence  in  this  ease  was  the  correct  on«, 
within  the  rules  governing  facts  which  are 
roT  the  jury.  I  therefore  think  the  ver^et 
Hhould  not  have  been  set  aside  on  the  ground 
that  there  was  no  evidence  of  negligence  on 
the  respondent's  part. 

Dnnfaar,  J.:  I  concur  in  what  is  said 
by  Judge  Hadley. 

Application  for  rehearing  denied. 


WYOBONO  SUPREME  COURT. 


Wmiam  M.  SUMMERS,  Plff.  in  Srr^ 

V. 

BfUTUAL  LIFE  INSURANCE  COMPANY 
of  New  York. 


.Wyo. 


1.  That  the  theory  of  m  pctStlom  Ik  an 
Mtlom  to  kold  am  Inawaaee  eompaar 
liable  for  hreaeh  of  Its  eontraet  to 

a  poller  1b  tb&t  It  la  liable  tn  dam- 
ans for  such  breach  does  not  render  tbe  pe- 
tition demurrable,  even  though  It  may  be  er- 
roneous. If  tbe  petition  Is  sufflcleut  to  state 
a  cause  of  action  to  recover  back  tbe  pre- 
mlanii  paid  as  money  had  and  received. 

a.  Anthorltr  of  laaaraace  asentB  to 
write  and  iMoe  pollclca  Is  not  averred 
by  a  petition  In  an  action  against  a  life  In- 
surance company  which  states  that  persons 
named  were  the  antborlzed  general  agents 
of  defendant  to  solicit  Insurance,  to  make 
contracts  for  policies,  to  receive  and  receipt 
tor  money  and  premiums,  and  generally  to 
transact  Its  business  within  the  state. 

8.  One  who  execntea  and  delivers  to  an 
Insnraace  company  a  note  for  pre- 
mlnm  of  a  poller  to  He  lasned  may,  to 
ease  the  company  refuses  to  Issue  the  policy 
after  receiving  and  appropriating  the  pro- 
ceeds of  the  note,  although  plaintiff  Is  not 
at  fault,  consider  the  contract  as  rescinded, 
and  recover  the  money  advanced  as  money 
bad  and  received. 

4.  A  eontraet  for  preaent  laanrance  le 
not  made  by  an  applicant  who  orlTee 
hie  note  for  the  drat  premlnm  In  con- 
sideration that  a  policy  shall  be  Issued,  where 
his  examination  Is  to  be  made  In  the  future, 
and  he  expressly  stipulates  that  the  note 
shall  not  be  negotiated  until  the  policy  baa 
been  delivered  aud  accepted. 

(Uarch  28,  1904.) 


ERROR  to  the  District  Court  for  Uints 
County  to  review  a  judgment  sustainii^ 
a  demurrer  to  the  complaint  in  an  aetim 
brought  to  recover  damages  for  refusal  ta 
issue  a  life  Insurance  policy.  Revened. 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  H.  Byokman,  for  plaintiff  in 
error: 

Parol  contracts  of  insurance  may  be  made, 
and  are  valid. 

EUia  V.  Albany  City  F.  Ins.  Co.  60  N.  Y. 
402,  10  Am.  Rep.  496;  First  Baptist  Chunsh 
V.  Brooklyn  F.  Ina.  Co.  19  N.  Y.  305;  C'om- 
meroial  Mut.  Marine  Ina.  Co.  v.  Union  Mut. 
Ins.  Co.  19  How.  318,  16  L.  ed.  636;  Pot- 
ter V.  Phenia  Ina.  Co.  63  Fed.  382;  Worth 
V.  German  Ins.  Co.  64  Mo.  App.  583 ;  Hiok» 
V.  British  America  Assur.  Co.  162  N.  Y.  284» 
48  U  B.  A.  424j  56  N.  E.  743. 

A  poIi<7  is  only  evidence  d  the  oon- 
tract,  and  the  contract  may  exist  in  parol, 
and  be  shown  by  parol. 

yetoark  Maoh.  Co.  v.  JCenton  Ins.  Co. 
22  L.  R.  A.  768,  and  note,  60  Ohio  St.  549, 
36  N.  E.  1060;  Rugglea  t.  American  Cenl. 
Ins.  Co.  114  N.  Y.  416,  11  Am.  St.  Rep. 
674,  21  N.  E.  1000;  Relief  F.  Ina.  Co.  r. 
8hau>,  94  U.  S.  674,  24  L.  ed.  291. 

Whether  this  is  a  parol  oontract  of  insur- 
ance, or  a  contract  to  issue  a  certain  kind 
of  policy,  ia  immaterial.  The  plaintiff  may 
either  bring  a  suit  for  specific  perfimnanoe 
or  for  damages  for  breach  of  the  contract. 
He  has  chosen  to  do  the  latter. 

Beourity  F.  Ins.  Co.  v.  Kentucky  Marine 
d  F.  Ins.  Co.  7  Bush,  81,  3  Am.  Rep.  301; 


NoTS. — ^As  to  time  when  contract  of  Insur- 
ance Is  consummated,  see  also.  In  this  series, 
Bamlckell  v.  New  Tork  L.  Ids.  Co.  2  L.  R.  A. 
ISO;  Lorscher  v.  Supreme  Lodge,  K.  of  H.  2 
L.  B.  A.  2t)6 :  Lnhrs  v.  Luhrs,  9  L.  R.  A.  534  ; 
Walner  v.  Ullford  Mut.  F.  Ina  Co.  11  L.  B.  A. 
66  L.  R.  A. 


S08 ;  Michigan  Pipe  Co.  v.  Michigan  F.  ft  H.  Ins. 
Co.  20  L.  R.  A.  277 :  Dalley  v.  rreferred  Masonic 
Mat.  Accl.  Asso.  26  L.  R.  A.  171 ;  New  York  U 
loh.  Co.  V.  Babcock,  42  !<.  R.  A  88;  and  Hicks 
V.  British  America  ^sur.  Co.  48  L.  K.  A.  424. 
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FrmkUn  F.  Ins.  Co.  v.  Colt,  20  Wall.  600, 
•22  L.  ed.  423. 

The  courts  bold  the  ioBuranoe  etmipanies 
liable  on  the  parol  contract  for  the  loss  oc- 
-casioned  by  the  fire.  The  principle  is  the 
same  here,  the  oaly  difference  being,  that 
the  plaintiff  alleges  hia  damage  to  be  the 
premium  paid. 

•AngeU  v.  Hartford  F.  Ins.  Co.  59  N.  Y. 
171,  17  Am.  Rep.  322;  Hubbell  v.  Pacifio 
Mut.  Ina.  Co.  100  N.  Y.  41.  2  N.  £.  470;  Be- 
lief F.  Ins.  Co.  T.  Bhaa,  04  U.  8.  674,  24  L. 
-ed.  291. 

A  petition  setting  up  a  parol  contract  to 
insure  plaintiff's  life,  and  to  issue  a  policy 
in  accordance  wlt^  said  eontraet,  and  al- 
leging the  payment  bj  plaintiff  to  the  de- 
fnidant  of  tiie  first  annual  premium,  and 
the  bnadi  of  audi  contract,  and  claiming 
-damages  therefor,  states  a  legal  cause  of 
■action. 

Eumphry  r.  Hartford  F.  Int.  Co.  IS 
Blatchf.  85,  Fed.  Cas.  TXo.  0,874. 

The  acceptance  and  retention  Iqr  the  de- 
fendant ci  the  plaintiff's  money  render  the 
■defendant  absolutely  liable. 

Little  Pittsburg  Oonsol.  Min.  Co.  v.  lAttU 
■Chief  Oonaol  Min.  Oo.  11  Colo.  283,  7  Am. 
St.  Rep.  237,  17  Bsc  760 ;  Broun  v.  Frank- 
lin Mut.  F.  Ina.  Oo.  166  Ma».  666,  52  Am. 
St.  Sep.  634,  43  K.  E.  612;  Leo  Auatrian  A 
■Co.  T.  Springer^  94  Mich.  343,  34  Am.  St. 
Sep.  360,  64  N.  W.  60;  Union  Mut.  L.  Ins. 
Co.  T.  Wilkineon,  13  Wall.  284,  SO  L.  ed. 
■023;  Sawyer  v.  Equitable  Aooi.  Ins.  Oo.  42 
Fed.  80;  La  Marohe  t.  New  7ork  h.  Ina. 
Co.  126  Cal.  408,  68  Fac.  1058;  O'BWeii  t. 
Home  Ben.  8oe.  117  N.  Y.  810,  22  K.  E. 
-064;  Maaeon  t.  Xleuwlyn,  122  Cal.  186,  54 
Pae.  782;  1  Bl.  Com.  431;  AtUtntie  A  G.  W. 
R.  Go.  Y.  Dunn,  19  Ohio  St.  102,  2  Am.  Sep. 
^2;  Ayres  v.  Hartford  F.  Ina.  Co.  17  Iowa, 
170,  Ba  Am.  Dec  661 ;  ifotr  T.  Bophina,  16 
m.  313,  63  Am.  Dec  812  ;  National  L.  Ina. 
•Co.  T.  Mineh,  68  N.  Y.  144;  MUMOe  Mut. 
Marine  d  F.  Ina.  Co.  v.  Oollerd,  88  N.  J.  L. 
480;  Boot  T.  Frenchj  18  Wend.  670,  28  Am. 
Sec  484;  Walih  t.  Hartford  F.  Ina.  Oo. 
78  N.  Y.  5;  Mutual  h.  Ina.  Oq.  y.  GornMnj 
19  Ky.  L.  Rep.  296,  40  S.  W.  571;  Mathera 
Union  Mut.  Acoi.  Aaao.  78  Wis.  588,  11 
L.  R.  A.  83,  47  N.  W.  1130;  Bolloway  t. 
Griffith,  32  Iowa.  400,  7  Am.  Rep.  208; 
Da^  V.  Connecticut  General  L.  Ina.  Oo.  45 
■Conn.  480,  29  Am.  Rep.  694;  MoKae  t.  Phce- 
nix  Ins.  Go.  28  Mo.  383,  76  Am.  Dec.  120; 
Masterton  v.  Brooklyn,  42  Am.  Dec.  48, 
note,  7  Hill,  61;  Boston  d  A.  R.  Go.  y. 
Riohardaon,  136  Mass.  473;  Philpot  v.  Tay- 
lor, 75  III.  309,  20  Am.  Rep.  241;  Bennett 
Y.  LocktDood,  20  Wend.  223,  32  Am.  Dec. 
532;  Kaiser  v.  New  Orleans,  17  La.  Ann. 
178;  Liglitbody  v.  North  American  Ins.  Oo. 
23  Wend.  18;  Liater  y.  Allen,  31  Md.  643, 
06  L.  R.  A. 


100  Am.  Dec  78;  Carmiohael  y.  Buok,  10 
Rich.  L.  332.  70  Am.  Dec.  227 ;  Newman  y. 
Smith,  77  Cal.  22,  18  Pac  792;  American 
Ins.  Co.  V.  Neiberger,  74  Mo.  167;  3  Par- 
sons, Contr.  167 ;  Cooley,  Torts,  2d  ed.  105 ; 
Rich  Y.  New  York  0.  d  H.  R.  R.  Co.  87  N. 
Y.  382;  Crater  v.  Binninger,  33  N.  J.  L.  513, 
97  Am.  Dec.  737;  First  Nat.  Bank  v.  Wil- 
liams, 62  Kan.  431,(13  Pac  744;  Bt.  Pet- 
er's Church  V.  Beach,  26  Conn.  365;  Welch 
Y.  Durand,  36  Conn.  182,  4  Am.  Rep.  65; 
Anson,  Contr.  2d  Am.  ed.  406. 

Every  c<msideration  of  public  policy  de- 
mands that  insurance  companies  should  be 
required  to  deal  with  their  customers  with 
entire  faimeBS  and  frankness. 

Brink  v.  Hanover  F.  Ina.  Co.  80  N.  Y. 
113. 

Jf esers.  T.  8.  T«lljif«m»  Jv.,  and  Jokm 
W.  Laoay  for  defendant  in  error. 

Pvttevi  J.,  delivured  the  opinion  of  the 
court: 

To  the  amended  petition  filed  in  this  ac- 
tion, containing  seven  causes  of  action,  a 
general  demurrer  was  sustained ;  and  there- 
upon, the  plaintiff  declining  to  plead  fur- 
ther, a  judgment  was  rmdered  in  favor  of 
defendant  for  costs.  Of  that  judgment,  the 
plaintiff  complains,  and  assigns  as  error  the 
order  sustaining  the  demurrer,  and  the  len- 
ditim  (tf  judgment  for  defendant.  If  no 
error  was  axnmitted  in  sustaining  the  de- 
murrer, there  is  no  error  in  the  judgment. 
Hie  demurrer  being  general  to  the  entire  pe- 
tition, it  follows  that,  if  any  one  of  the 
several  causes  of  action  is  snffldent,  tiie 
demurrer  should  have  been  overruled. 

The  first  cause  of  action  sets  out:  That 
in  tiie  months  of  February,  March,  April, 
and  May,  1896,  the  defendant  was  engaged 
in  the  general  life  insurance  business  as  a 
life  insurance  ccmipany,  ami  tiiat  A.  B.  Rags- 
dale  and  H.  H.  Wright  were  the  authorised 
general  agents  of  the  defendant  to  solicit 
contracts  of  insurance  in  this  state,  to  miUce 
contracts  for  policies  of  insurance,  and  to 
receive  and  receipt  for  money  and  premiums 
thereon,  and  generally  to  transact  defend- 
ant's business  in  Wyoming.  That  on  or 
about  February  27,  1896,  the  defendant  and 
said  Ragsdale  and  Wright,  as  its  agents,  at 
Uinto  county,  in  this  stato,  solicited  the 
plaintiff  to  contract  for  a  policy  of  insur- 
ance on  his  life  with  said  defendant  com- 
pany in  the  sum  of  $10,000;  said  defendant 
and  said  Ragsdale  and  Wright  representing 
to  plaintiff  that  defendant  greatly  desired  to 
have  the  plaintiff  to  become  a  patron  of  de- 
fendant company,  and  to  take  out  a  policy 
on  his  life  in  said  company,  and  further 
representing  that  defendant  intended  mak- 
ing a  general  canvass  among  plaintiff's 
neighbors  and  friends  to  secure  contracts 
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of  life  inaurance,  and  it  would  aid  and  fa- 
cilitate defendant  in  securing  Buch  contracts 
to  have  tlie  name  of  plaintiff  as  one  of  its 
patrons.  That  in  consideration  that  the 
plaintiff  would  contract  with  the  defendant, 
and  with  the  said  Ragsdale  and  Wright  as 
file  agents  of  the  said  defendant,  for  a  policy 
oi  insurance  with  the  defendant  company  in 
the  sum  of  910,000,  and  would  then  and 
fbere  make,  execute,  and  deliver  to  the  de- 
fendant and  the  said  Ragadale  and  Wright, 
as  tlie  agents  of  the  said  defendant,  the 
plaintiff**  promissory  note  in  the  sum  of 
9454,  payable  in  sixty-five  days  thereafter, 
in  payment  of  the  first  annual  premium  on 
■ueh  poIi<7  of  insurance,  then  and  there- 
upon the  defendant  would  issue  to  the  plain- 
tiff, as  soon  as  said  plaintiff  should  pass 
the  necessary  medie^  examination,  and 
within  sixty-five  days  frmn  and  after  the 
said  27th  day  of  Febmazy,  1896,  and  before 
said  promissory  note  should  become  due  and 
payable,  a  specially  favorable  life  insur- 
ance policy,  in  the  sum  of  flO>000,  whidi 
said  policy  of  insurance  the  deftandimt,  and 
the  said  Kagsdale  and  Wright,  as  the  agents 
ol  the  defendant,  in  consideration  of  the 
premises,  then  and  there  stated,  promised, 
and  represented  to  the  plaintiff  should  con- 
tain, among  other  stipulations,  promises, 
and  agreements  on  the  part  of  the  said  de- 
fendant company,  the  following  provisionB, 
to  wit:  (a)  That,  if  the  plaintiff  should 
live  ten  years,  and  should  pay  to  the  de- 
fendant each  year  the  sum  ot  $4&4,  plain- 
tiff should  at  the  end  of  the  t«i-year  period 
have  tbe  right  and  option  to  demand  of  the 
defendant,  and  the  defendant  would  pay 
him,  the  full  sum  of  $10,000  in  cash;  or,  if 
the  plaintiff  preferred,  he  should  have  the 
right  to  leave  said  sum  of  910,000  with  the 
defendant,  and  receive  from  the  defendant 
annually  the  legal  interest  thereon  until 
such  time  as  plaintiff  wished  to  draw  the 
same  from  defendant  in  cash;  (h)  that  if 
plaintiff  should  not  live  ten  years,  but 
should  eadi  year  until  his  deaUi  pay  the 
said  annual  premium  of  $454  to  the  defend- 
ant, then  and  in  that  event  the  said  sum 
of  910,000  should  be  paid  to  the  surviving 
wife  of  plaintiff  in  instalments  ot  9600  per 
year;  (c)  that  if  plaintiff  should  pay  to  tbe 
defendant  the  annual  premium  ol  9464  for 
fhne  years,  and  should  be  unable  to  pay 
further,  or  become  dissatisfied,  plaintiff 
should  then  have  the  right  to  demand,  and 
would  receive,  from  the  defendant  the  pre- 
miums paid  by  him  to  tbe  defendant  com- 
pany in  full,  without  interest.  That  said 
Ragsdale  and  Wright  represented  them- 
selves, as  agents,  to  have  authority  to  make 
such  specially  favorable  contract  for  said 
policy  of  insurance  on  behalf  of  the  defend- 
ant; and  the  plaintiff,  relying  upon  said 
66  L.  R.  A. 


representations  and  promises,  and  on  the 
integrity  and  honesty  of  defendant  and  said 
agents,  made,  executed,  and  delivered  to 
said  Ragsdale  and  Wright,  as  the  agents  of 
defendant,  his  promissory  note  for  $454, 
payable  to  plaintiff's  order  in  sixty-five  days 
thereafter,  and,  at  the  request  of  said  agents, 
indorsed  the  same  in  blank,  and  delivered 
it  to  Ragsdale  and  Wright,  as  defendaitt's 
agents,  in  full  payment  and  aatisfacti<m  of 
the  first  annual  premium  upon  said  poli^ 
of  insurance.  "And  said  defendant,  and 
said  agents  on  the  part  of  the  defmdant, 
then  and  there  represented  and  promised  to 
the  plaintiff  that  said  promissory  note 
should  not  be  sold,  transferred,  or  negotiated 
by  tbe  defendant  or  the  said  anient*  before 
maturity,  but  should  be  held  1^,  and  kept 
in  the  possession  of,  said  defendant  until 
said  special  poli<y  of  insurance  should  be 
written  and  delivered  by  the  defendant  to 
the  plaintifft  and  should  he  by  him  found  in 
all  respects  satisfactcny  to  him,  and  in  con- 
formiiy  to  the  said  par<d  promises  made  by 
the  defendant  and  Its  said  agents,  and 
should  be  by  the  plaintiff  approved  and  ao- 
oepted.  That,  in  the  (ocecution  and  delivery 
<rf  the  foregoing  promissory  note,  said  con- 
tract for  Said  policy  of  insurance  between 
the  plaintiff  and  the  defendant  was,  upon 
the  part  of  plaintiff,  completed,  and  plain- 
tiff thereby  and  in  all  other  respects  ful- 
filled bis  obligations,  promises,  and  agree- 
ments as  to  said  policy  of  insurance, 
.  .  .  and  passed  said  medical  examina- 
tion; but  tiiat  the  defendant,  in  disregard 
of  its  prtHnises  and  agreements  by  it  made 
as  aforesaid,  has  failed  and  neglected,  and 
still  fails  and  n^lects,  to  issue  to  tbe  plain- 
tiff said  policy  of  insurance,  though  often 
requested  so  to  do  by  the  plaintiff."  That 
said  Ragsdale  and  Wright,  as  agmts  of  de- 
fendant, in  dlsr^fard  and  violation  of  said 
promisee  and  contract  for  said  policy  of 
insurance,  did  on  or  about  March  1,  18M, 
sell  and  discount  said  note  to  lT<nth  ft  Stone, 
bankers  at  Evanston,  Wyoming,  and  paid 
the  proceeds  thereof  to  Uie  defendant,  and 
that  thereafter  said  North  ft  Stone,  claim- 
ing to  be  innocent  purchasers  of  said  note 
for  value  before  maturity,  made  demand  up- 
on plaintiff  for  payment  thereof,  and  plain- 
tiff paid  them  the  said  sum  of  $464  under 
protest.  That  plaintiff  frequently  made  de- 
mand upon  defendant  that  it  issue  to  him 
said  policy  of  insurance,  but  it  has  failed 
and  n^Iceted  so  to  do.  That  thereupon 
plaintiff  demanded  tbe  return  of  the  said 
sum  of  9454  paid  by  blm  tor  said  poli<y  oi 
insurance,  but  defendant  has  refused  and 
neglected  to  return  the  same,  to  plaintiff's 
damage  in  the  sum  of  9464,  and  interest 
thereon  from  February  27,  1896.  .  A  subse- 
quent paragraph  alleges,  by-way  of  lyiecial 
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damagieB,  that  certain  expenses  were  in- 
curred by  plaintiff  for  court  eoflts  and  at- 
torneys' fees,  loss  of  time,  and  mental  an- 
noyance ;  and  the  prayer  is  for  the  recovery 
of  92,000  and  costs  of  suit. 

The  other  causes  of  action  are  based  up<Hi 
similar  claims  held  by  other  parties  against 
the  defendant  company,  and  assifpied  to 
plaintiff.  The  atl^fatirais  aa  to  those  causes 
of  action  are  substantially  the  same  as  the 
first  above  set  out.  "There  are  some  slight 
exceptions.  For  instanoe,  the  second  cause 
of  action  is  founded  upon  the  claim  of  one 
George  Finch,  whose  note  was  for  9438, 
given  at  the  same  time  as  the  note  of  plain- 
tiff, to  mature  October  1,  1806;  and  in  his 
ease,  also,  it  is  alleged  that  the  policy  was 
agreed  to  be  issued  before  the  maturity  of 
the  note,  and  was  agreed  to  be  held  and  not 
negotiated  until  the  delivery  and  acceptance 
of  the  policy.  Tn  that  cause  of  action  the 
time  when  said  Finch  submitted  to  a  med- 
ical examination  is  stated  as  having  oc- 
curred in  the  month  of  March,  18&6,  and 
said  examination  is  alleged  to  have  been 
satisfactorily  passed  by  him.  If,  therefore, 
the  failure  to  allege  in  the  first  cause  of 
action  the  date  of  plaintiff's  medical  exam- 
ination is  material,  which  we  do  not  decide, 
the  defect,  if  any,  does  not  appear  in  the 
second  cause  of  action;  and  the  latter  con- 
tainn  substantially  all  the  averments  above 
set  out  as  contained  in  the  first  cause  of 
action.  In  the  sixth  and  seventh  causes  of 
action  it  is  alleged  that  plaintiff's  assignors 
therein  named  paid  the  premium  in  caab. 
We  think  it  will  be  unnecessary  to  consider 
whether  that  fact  will  make  any  difference 
in  r^rd  to  the  right  of  recovery.  Those 
causes  of  action  are  more  eoneisely  stated. 
It  is  alleged  that  said  agents  solicited  plain- 
tiff's assignor  to  insure  his  life  with  de- 
fendant compsny,  and  to  make  a  parol  con- 
tract for  a  policy  of  insurance,  and  that  the 
agents  represented  that  defendant  was  pre- 
pared to  issue  a  policy  to  said  assignor,  spe- 
cially favorable  to  him,  vIiiiA  should  con- 
tain a  certain  provision,  set  out  in  the  pe- 
tition, among  other  provisions  not  set  out, 
and  that  the  first  annual  premium  was  paid 
in  cash,  and  the  medical  examination  was 
pasited.  but  that  defendant  has  failed  and 
neglected  to  issue  the  policy.  The  damage 
ollt^fpd  in  the  sixth  cause  of  acti<m  is  9S00, 
while  the  premium  paid  was  9108;  and  in 
the  seventh  cauae  of  action  the  premium 
paid  was  9211.  and  damogea  are  claimed  in 
the  sum  of  9500. 

The  theory  of  the  petition  seema  to  be 
that  defendant  Is  liable  in  damages  for  the 
breach  of  its  contract  to  issue  the  policy  of 
insurance.  But  If  the  measure  of  damages, 
assnming  that  the  right  of  recovery  is 
shown,  should  be  held  limited  to  the  amount 
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of  the  premium  paid,  or  even  a  proportion- 
ate part  of  it,  that  would  not  warrant  the 
sustaining  of  a  demurrer,  provided  suffi- 
cient facts  are  set  out  to  constitute  a  cause 
of  action  for  the  recovery  of  some  amount. 
Notwithstanding  the  evident  theory  of  the 
pleader,  the  petition  would  seem  sufficient 
to  support  a  judgment  for  money  had  and 
received,  if  sufficirat  for  any  purpose.  There- 
fore we  do  not  deem  It  very-  material,  uprai 
the  demurrer,  to  consider  whether  the 
amount  sued  for  is  recoverable,  if  at  all,  as 
damages  for  breach  of  cwtraet,  or  as  money 
had  and  received.  Nor  is  it  necessary  to 
consider  the  measure  of  damages  or  the 
amount  recoverable,  unless,  indeed,  it  should 
appear,  as  contended  counsel  for  de- 
fendant in  error,  that  the  only  right  shown, 
if  any,  is  to  recover  nominal  damages  mere- 
ly, in  which  event,  it  is  insisted,  the  judg- 
ment ought  not  to  be  reversed.  In  plain- 
tiff's brief  it  seems  to  be  admitted  Uiat  the 
measure  of  damages  is  the  premium  paid. 

Plaintiff's  counsel  maintain  that  whether 
the  petition  sets  up  a  parol  omtraet  of  in- 
siurance,  or  a  contract  to  issue  a  certain  kind 
of  policy,  is  immaterial,  but  that  a  suit  for 
specific  performance  or  for  damages  was 
open  to  the  plaintiff.  He  contends  that 
parol  contracts  of  insurance  are  valid,  and 
that  a  policy  is  only  evidence  of  the  contraetr 
which  may  exist  in  parol;  citing  Ellis  v. 
Albany  City  F.  Ins.  Co.  50  N.  Y.  402,  10 
Am.  Rep.  496;  Newark  Maoh.  Co.  v.  Kenton 
Tna.  Co.  SO  Ohio  St.  &40,  22  L.  R.  A.  768, 
36  N.  E.  1060 ;  Ruggles  v.  Atnerioan  Ira.  Co. 
114  N.  Y.  416,  11  Am.  St.  Rep.  674,  21  N. 
E.  1000;  Belief  F.  Ina.  Co.  v.  Bhaw,  04  U. 
S.  674,  24  L.  ed.  201 ;  Btourity  F.  Jus.  Co.  v. 
Kentudey  Marint  d  F.  Ina.  Co.  7  Bush,  81, 
3  Am.  Rep.  801 ;  Angell  v.  Hartford  F.  Ins. 
Co.  60  N.  Y.  171,  17  Am.  Rep.  322;  Bumph- 
ry  V.  Hartford  F.  Ins,  Co.  15  BUitehf.  85, 
Fed.  Cos.  No.  0,874. 

Counsel  for  deftedant  do  not  dispute  the 
principle  laid  down  by  those  authorities,  but 
rely  therecm;  ccmtending  that,  as  in  the 
cases  dted  the  insurance  was  held  to  be  in 
force  notwithstanding  the  policy  had  not 
issued,  and  the  insured  entitled  to  recover 
upon  such  parol  contract  for  tiie  loss 
which  had  been  insured  against  and  had  oc- 
curred, so  In  this  case  the  contract  was  in 
tone,  and,  had  the  death  of  the  insured  oc- 
curred while  BO  in  foroe,  recovery  might 
have  been  had,  regardless  of  the  ncmissnance 
or  nondelivery  of  the  policy.  Hence  it  is 
argued  that,  upon  the  allegations  of  the  pe- 
tition, the  plaintiff  and  his  assignors  were 
insured,  the  company  had  CEU'ried  the  risk 
of  their  deaths,  respectively,  and  no  recovery 
is  permissible  for  'a  return  of  the  premlnm 
paid,  in  the  absence  of  a  resdssion  of  the 
«»tract>  or  a  showing  of  absolute^abandoiy 
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ment  on  tbe  port  of  defendant;  and  that 
Bucfa  rescission  or  abandonment,  and  de- 
mand for  return  of  the  premium,  must  have 
occurred  before  the  premium  had  been 
earned.  It  is  insisted  that  tbe  petition, 
failing  to  show  that  the  premium  paid  en- 
titled the  plaintiff  or  his  assignors  to  in- 
surance beyond  the  year  for  which  it  was 
paid,  and  to  show  a  rescission  or  abandon- 
ment and  demand  within  such  year,  does  not 
present  any  right  of  recovery,  since,  for  all 
that  appears,  the  company  fully  earned  the 
premium  by  carrying  the  risk  agreed  on 
for  the  full  period  required  under  the  con- 
tract by  the  amount  of  premium  paid.  De- 
fendant's counsel  therefore  treat  the  action 
as  an  action  upon  the  contract,  to  the  same 
effect  as  if  the  policy  had  issued;  and,  as 
no  loBB  was  sustained,  against  which  the 
contract  insured,  it  is  urged  that  no  damages 
can  be  recovered,  and  that  it  would  be  im- 
possible to  aver  a  damage  from  a  failure 
to  have  the  evidence  of  his  oontraet,  be- 
cause no  loss  covered  by  the  contract  whs 
sustained,  and  the  policy  was  never  needed 
to  enforce  his  contract.  Counsel  further 
argue  that,  had  demand  been  made  shortly 
after  the  consummation  of  the  oral  agree- 
ment, and  if  upon  such  demand  the  defend- 
ant failed  and  refused  to  deliver  the  policy, 
then,  under  the  present  averments,  no  loss 
having  occurred,  the  damages  would  be  mere- 
ly nraninal. 

The  argfument  presents  a  question  of  eon- 
siderabls  nieety.  The  great  weight  of  au- 
thority sustains  the  proposition  upon  which 
counsel  are  agreed. — ^that  an  oral  ctmtract 
of  insurance  may  be  valid;  and,  if  complet- 
ed by  a  meeting  of  the  minds  of  the  parties, 
the  company  will  be  liable  for  a  loss  oc- 
curring before  the  issuance  and  delivery  of 
the  policy.  That  result  follows  in  case  it 
is  understood  that  the  insurance  is  to  date 
from  the  oral  agreement.  But  it  is  not  un- 
usual for  applications  for  insuraaee-^HU'- 
ticularly  life  iniiuranee — ^to  provide  that  the 
insurance  shall  not  tslce  effect  until  the 
delivery  of  the  poliqy;  and  in  such  oases  it 
is  Tea8<mably  held  that  no  risk  is  assumed 
until  such  delivery.  Qnite  frequently  it  is 
provided  in  the  application  for  life  insur- 
ance, and  occasionally  for  insurance  against 
loss  of  proper^  by  flre,  that  the  insurance 
shall  not  become  ^eetive  until  the  applica- 
tion shall  be  accepted  by  the  heme  office  or 
a  principal  officer  of  the  ccmipany,  or  the 
application  is  made  subject  to  a  provision 
for  such  acceptance;  and  s<mietlme8  the 
agent  has  authority,  and  exercises  it,  to 
provide  that,  pending  acceptance  or  rejec- 
tion, the  applicant  shall  be  considered  in- 
sured. Where  acceptance'  or  delivery  is  nec- 
essary to  put  the  insurance  into  effect,  there 
will,  of  course,  be  no  risk  until  the  things 
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precedent  agreed  upon  shall  happen.  In- 
stances are  to  be  found  where  the  payment 
of  premium  is  made  a  condition  precedent 
to  the  consummation  of  the  insurance  con- 
tract or  to  the  delivery  of  the  policy.  Tbe 
rule  is  not,  therefore,  that  every  contract 
for  insurance  will  authorize  recovery  in 
case  of  loss,  in  the  absence  of  a  policy,  in- 
dependent of  other  agreements  or  condi- 
tions. The  agreement  itself  or  the  appli- 
cation may  show  that'  the  contract  was  not 
one  for  present  insurance,  but  for  insuranoe 
to  take  effect  in  the  future,  depending  up- 
on some  condition,  such  as  the  acceptanoe 
of  the  application  or  delivery  of  the  policy, 
or  upon  the  performance  of  some  ac^  sudk 
as  the  payment  of  premium.  Again,  it  is 
often  a  nice  question  whether  the  negotisr 
ti(«is  of  the  parties  have  resulted  in  a  com- 
plete contract, — whether  there  has  been  sudk 
a  meeting  of  minds  as  to  render  nothing 
else  necessary  to  completion  of  tbe  agree- 
ment And  the  difficulty  usually  encoun- 
tered in  attanpUng  to  recover  for  a  loss  oe- 
eurring  in  the  absence  of  a  policy  of  in- 
surance has  been  to  establish  the  making  of 
a  cranplete  and  binding  contract,  as  to  wbidi 
the  polity  would  be  but  a  mere  memorial 
covering  an  agreement  already  fully  and 
completely  entered  into.  This  has  generally 
been  an  easier  matter  in  cases  of  fire  insur* 
once  than  in  insurance  upon  life,  on  ac- 
count of  the  usual  larger  authority  of  flre 
insurance  agents,  the  custom  of  such  agents 
to  issue  policies  already  in  their  possession, 
and  the  greater  facility  with  which  such 
business  is  ordinarily  conducted.  It  is  prob- 
ably safe  to  say  that  it  is  a  matter  of  com- 
mon knowledge  that  policies  of  life  insur- 
ance are  generally  written  at  tbe  home  of- 
fice, or  at  least  by  some  principal  oilicer, 
whidi  also  usually  has  the  right  of  accept- 
ance or  rejection  of  the  risk;  and  there  is 
nothing  in  tilie  petition  in  Uiis  case  to  show 
a  differoit  custom  as  to  defendant.  Indeed, 
the  bnsiness  is  shown  to  have  been  transact- 
ed with  agents,  and  the  policy  was  there- 
after to  be  written;  and  it  is  not  to  be  as- 
sumed from  any  averment  of  the  petitkm, 
we  think,  that  the  agents  themselves  were  to 
write  and  issue  the  policies.  Under  tbe 
Code,  pleadings  we  to  be  liberally  eonstmed, 
and  the  oommon-law  rule  that  thqr  are  to 
be  construed  most  atnmgly  against  the 
pleader  is  not  applioahle.  Oofie  v.  Ivitutm, 
4  Wyo.  203.  33  Pac  31,  86  Pao.  933.  More- 
over, the  petition  does  not  diarge  any  audi 
authority  in  the  agents,  but,  if  uiything, 
rather  negatives  it.  It  is  alleged  that  the 
agents  were  authorized  to  solicit  contracts 
of  insurance,  to  make  eoatracts  for  polidea 
of  Insaranoe,  and  to  receive  and  receipt  tor 
money  and  premiums  tbeteon,  on  behalf  of 
defendant.  The  added  avenn^t  that,  tbcgr 
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■were  authorized  generallj  to  transact  de- 
fendant's businesB  in  Wyoming  might  mean 
much  or  little  under  different  circumstanoes. 
We  think,  in  its  ,connectioD,  it  is  not  to  be 
eonstrued  as  averring  their  authority  to 
write  and  issue  policies. 

It  is  not  entirely  clear  that,  because  an 
action  may  be  brought  upon  an  oral  con- 
tract for  insurance  for  a  lose  occurring  be- 
fore the  issuance  of  the  policy,  an  action 
may  not  be  maintainable  to  recover  the 
premium,  or  at  least  a  proportionate  part  of 
it,  if  no  such  loss  has  occurred,  upon  the 
failure  or  refusal  of  the  company  to  write 
and  deliver'  the  policy  as  agreed,  or  that  in 
every  such  case  the  damage  can  be  only 
nominal.  That  such  is  the  law  has  been  de- 
nied in  a  few  cases  where  the  direct  question 
has  been  to  some  extent  involved.  In  Law- 
rence V.  Oristcold,  30  Mich.  410,  suit  was 
brought  upon  a  premium  note  for  life  insur- 
anee.  The  note  provided  that  the  policy 
should  be  void  unless  the  note  was  paid  at 
maturity.  It  was  given  for  three  months 
to  the  superintendent  of  agencies  of  the  com- 
pany. Defendant  testified  that  he  bad  never 
received  any  policy,  and  had  received  no  con- 
■ideration  for  the  note.  It  seems  that  he  en- 
deavored to  show  that,  as  a  part  of  the  con- 
sideration of  the  note,  he  was  to  receive  an 
appointment  as  agent  for  the  company.  That 
defense  was  ruled  out.  The  plaintiff's  tes- 
timony  was  to  the  effect  that  the  policy  had 
been  sent  to  the  company's  agent,  the  payee 
of  the  note,  and  be  bad  sent  it,  with  the 
note,  to  another  party,  to  be  delivered  on 
payment  of  the  note.  With  reference  to  the 
point  here  made  by  defendant  in  error,  Mr. 
Justibe  Cfaristiancy,  in  delivering  the  unan- 
imous opinion  of  the  court,  said:  "If  (un- 
der the  agreement  stated  in  the  receipt)  the 
payment  of  the  premium  by  defendant  below 
wcHild  have  rendered  the  company  liable  for 
Uie  amount  insured,  in  case  of  death,  as  as- 
sumed by  the  court,  but  which  we  do 'not 
think  entirely  clear,  in  an  action  at  law,  at 
least,  still,  if  the  evidence  shows,  as  we 
think  it  tended  to  show  here,  that  what  the 
defmdant  contracted  for  was  a  policy  of  in- 
•nranee,  instead  of  any  such  resulting  liabil- 
ity,  he  was  entitled  to  have  what  he  con- 
tracted for,  and  was  not  bound  to  accept  any 
mich  resulting  liability  as  a  substitute  for 
the  polity.  A  policy  might  be  much  better 
and  more  available  to  him  than  any  such 
liability,  to  be  shown  only  by  evidence  of  all 
tiie  circumstances.  He  might  be  able  to  as- 
sign a  policy  as  security  for  a  loan,  but  such 
doiibtful  or  resulting  liability  would  not  be 
wfirtb  aa  much  for  this  purpose,  if  for  any 
other,  as  the  policy  itself;  and  the  court 
erred  in  treating  it  as  of  equal  value  to  the 
defendant,  and  denying  to  him  the  right  of 
imisting  upon  vbeA  he  had  contracted  for." 
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A  judgment  for  the  plaintiff  on  the  note  waa 
reversed.  The  receipt  referred  to  in  the 
opinion  acJcnowledged  the  receipt  of  the 
premium.  There  was  a  balance  over  and 
above  the  note  and  some  cash  paid,  which 
balance,  the  receipt  stated,  was  to  be  paid 
on  delivery  of  the  policy;  and  it  was  also  re- 
cited therein  that  the  policy  was  to  be  bind- 
ing when  the  application  is  accepted  by  the 
company  and  policy  issued;  and,  if  no  policy 
was  written,  said  note  and  money  were  to  be 
returned.  In  Collier  v.  Bedell,  39  Hun,  238, 
suit  was  brought  to  recover  an  insurance 
premium  paid  to  the  defendant  as  agent  of 
an  insurance  company.  Plaintiff  contended 
that  he  hod  never  received  the  policy  or  re- 
newal receipt.  Defendant  insisted,  among 
other  things,  that,  as  he  was  the  agent  of 
the  company,  his  receipt  of  the  money  and 
the  parol  agreement  to  insure  bound  the 
company,  and  therefore  that  the  plaintiff 
was  in  fact  insured,  although  he  never  re- 
ceived any  policy  or  renewal  receipt,  and 
hence  he  could  not  recover;  citing  Ellia  v. 
Albany  City  F.  Int.  Co.  SO  N.  Y.  402,  10 
Am.  Rep.  495.  The  court  said;  "Now,  it 
may  be  true  that  if  a  fire  had  occurred,  end 
the  plaintiff  had  chosen  to  insist  upon  the 
facts  of  verbal  agreement  and  payment,  he 
might  have  recovered,  even  though  the  de- 
fendant had  never  delivered  the  policy  or  a 
renewal  receipt.  But  he  had  a  right  to  in- 
sist that  the  defendant  should  procure  for 
him  and  deliver  to  him  a  policy,  or,  it  might 
be,  a  renewal  receipt.  He  was  not  obliged  to 
rest  on  the  verbal  agreement  when  he  had 
bargained  for  something  more.  He  waa  left 
in  uncertainty  and  inseeuri^,  with  no  safe 
evidence  on  which  to  rely.  .  .  .  The  pos- 
session of  the  policy  or  the  renewal  receipt 
was  of  value.  And  the  plaintiff  ought,  if  bif 
story  be  true,  to  recover  what  be  paid."  Is 
a  recent  case  decided  by  the  supreme  court 
of  Iowa,  the  plaintiff  sued  to  recover  from 
a  life  insurance  company  the  amount  of  sev- 
eral notes  given  by  him  and  his  assignors  in 
payment  of  the  first  premium  upon  certain 
policies  of  life  insurance  applied  for  by  the 
makers  of  the  notes,  leapectively.  In  the 
caee  of  the  plaintiff  and  one  of  his  assignors, 
policies  had  been  delivered  and  returned, 
and  the  question  was  whether  there  had  been 
an  aooeptance  thereof  by  the  insured.  In 
the  case  of  the  other  assignor  of  plaintiff, 
it  was  allied  that  no  policy  was  ever  deliv- 
ered to  him.  In  regard  to  the  cause  of  ac- 
tion based  upon  the  note  of  that  party,  the 
discussion  in  the  opinion  is  meager,  so  far 
as  the  question  now  under  consideration  is 
concerned.  But  it  is  said  by  the  court  as 
follows;  "It  will  be  observed  that  the  issue 
tendered  in  the  second  count  of  the  petition 
is  predicated  upon  the  allegation  that  there 
was  in  entire  failure  on  tlw  paitof  the  dt- 

52  Digitized  by  Google 


818 


WTOHina  Supreme  Coubt. 


Har.. 


fendant  company  to  deliver  a  policy  as  ap- 
plied for,  and  in  payment  of  which  the  note 
.  .  .  was  given.  Counsel  for  appellant 
[the  company]  does  not  question  the  right 
of  plaintiff  to  recover  upon  proof  of  the  mat- 
ter alleged  in  eaid  count."  However,  it  ap- 
peared by  the  evidence  that  such  a  policy 
had  in  fact  been  issued,  as  applied  for,  and 
sent  by  mail,  but  the  applicant  refused  to 
receive  it  from  the  postofiice,  and  ordered  it 
Bent  back.  The  court  charged  the  jury  upon 
this  count  that,  if  the  company  had  not  de- 
livered the  policy  in  a  reasonable  time,  the 
applicant  was  not  bound  to  receive  it  when 
it  was  tendered,  and,  if  he  did  not  accept 
the  tendered  policy,  recovery  could  be  had  by 
the  plaintiff  for  the  amount  of  the  note  of 
such  applicant.  This  Instruction  was  held 
to  he  erroneous,  on  the  ground  that  it  was 
wholly  foreign  to  the  issues  presented  1^  the 
pleadings,  since  a  failure  to  deliver  was  the 
only  matter  complained  of,  delivery  was  in 
fact  made,  and  the  subject  of  unreaaonahle 
delay  was  not  suggested,  except  by  the  in- 
struction. Amtgtrong  v.  MutwU  L.  Ins.  Co, 
121  Iowa,  362,  96  N.  W.  6S4. 

Now,  it  is  true  that  actions  to  recover  in 
ease  of  loss  are  maintafnahk  where  an  ap- 
plication for  insurance  has  been  accepted,  or 
an  agreement  to  insure  has  been  entered  in- 
to, although  no  p^icy  may  have  been  de- 
livered. While  it  is  sometimes  said  that 
the  action  is  in  reality  upon  the  contract  of 
insurance,  the  same  as  though  it  had  been 
brought  upon  an  executed  policy  {Firemen'a 
Jfic.  Co.  T.  Kueagner,  164  111.  275.  46  N.  E. 
640),  in  other  cases  it  has  been  held  that 
the  action  is  properly  broi^ht  upon  the 
agreement  to  insure;  the  damages  recovera- 
ble in  ease  of  loss  being  the  same  as  if  based 
upon  a  loB3  under  the  policy.  In  other  words, 
where  loss  has  occurred  by  fire,  in  ease  of 
fire  insurance,  or  where  death  has  occurred, 
if  it  be  an  agreement  for  life  insurance,  the 
applicant  for  the  insurance  or  the  benefldary 
may,  upon  showing  a  breach  of  the  con- 
tract to  insure,  by  failure  to  deliver  the 
policy,  recover  as  damages  the  same  amount 
that  would  have  been  recoverable  upon  the 
policy,  had  it  been  Issued.  And  it  is  usually 
held,  where  the  company  has  failed  to  issue 
a  policy,  that  recovery  does  not  depend  upon 
making  proofs  of  loss  in  the  manner  and  at 
the  time  which  would  have  been  required 
under  the  policy.  Campbell  v.  Amerioan  F. 
Ins.  Co.  73  Wis.  100.  40  S.  W.  861 ;  Com- 
merouil  Ins.  Co.  v.  Morris,  105  Ala.  408,  18 
So.  34 ;  Bllia  v.  Albany  City  F.  fns.  Co.  50  N. 
Y.  402,  10  Am.  Rep.  495;  Humphry  v.  Hart- 
ford F.  Ins.  Co.  15  Blatchf.  504,  Fed.  Cas. 
No.  0.875:  1  Joyce,  Ins.  S  38.  This  general 
principle  docs  not  seem  to  be  opposed  by  the 
case  of  Hicks  v.  British  America  Aaaur.  Co. 
162  N.  V.  284.  48  L.  R.  A.  424,  66  N.  E. 
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743,  cited  by  oounsel  for  defendant  in  error. 
The  rule  laid  down  in  that  case  was  based 
entirely  upon  a  consideration  of  the  standard 
policy,  which  was  required  1^  statute  to 
be  used  in  all  cases  of  Are  insurance,  and,  in 
consequence  thereof,  it  was  held  that  a  parol 
ctMitract  called  for  such  a  policy,  whose 
terms  were  established  by  law.  However, 
three  of  the  justices  dissented,  holding  that, 
notwithstanding  the  legislative  provislona 
for  tne  standard  policy,  where  none  had  been 
issued,  and  loss  occurred,  proofs  of  loss  aa 
required  hy  such  policy  were  not  necessary 
as  a  condition  precedent  to  recovery. 

Again,  it  is  well  established  that  a  parol 
agreement  to  insure  may  be  specifically  en- 
forced in  a  court  of  equity  by  requirii^  the 
issuance  of  the  policy  as  agreed,  either  be- 
fore or  after  loss;  and  that  in  such  a  ease 
the  court,  having  acquired  jurisdietlcm,  will 
afford  full  relief  by  awarding  propor  dam- 
ages in  case  of  loss.  Tayloe  t.  JfePoAonta* 
F.  Int.  Oo.  9  How.  890,  13  L.  ed.  187 ;  Com- 
mereial  F.  Ina.  Oo.  r.  Blorris,  106  Ala.  498, 
53  Am.  St.  Rep.  ISO,  18  So.  34 ;  Comm«roial 
Mut.  Marine  In$.  Co.  t.  I7n.'on  Mut.  /m. 
Co.  19  How.  318,  16  li.  ed.  636;  Wooddy  r. 
Old  DominUm  Ina.  Co.  31  Oratt  362,  31 
Am.  Rep.  732;  16  Am.  A  Eng.  Enc  Law,  2d 
ed.  p.  863.  It  was  said  in  Comaterviol  F. 
Itis.  Co.  T.  MorrU,  106  Ala.  498,  63  Am.  8t 
Rep.  139,  18  So.  34,  supra,  that  there  would 
be  no  necessily  for  courts  of  equity  to  enter- 
tain jurisdiotirai  to  enforce  specific  perform- 
ance if  an  agreement  to  insure  was  in  Iqpl 
effect  the  same  as  a  MMitraet  of  insuruiee. 
It  is  also  held  that,  where  a  company  deliv- 
ers a  pollgr  different  from  that  contracted 
for,  the  applicant  may  refuse  to  accept  it, 
and  sue  to  recover  the  premium  paid.  La 
Marchv  V.  ^010  7orfe  L.  Ins.  Co.  126  Cal. 
498,  68  Fae.  1063;  Mutual  L.  Itia.  Co.  r. 
Oormut,  19  Ky.  L.  Rep.  296,  40  S.  W.  571 ; 
Omtrjf  V.  Conneolicul  Mut.  L.  Ins.  Co.  15 
Ho.'App.  216;  Tift  v.  Pkanim  Mut.  L.  Ina. 
Co.  6  I^ns.  198.  And  when  a  contract  of 
inauranee  is  void  all  wttf^o,  or  where  the  risk 
never  attached,  the  premium  paid  may  be 
recovered  bade  as  moiasy  had  and  received. 
Wallvr  T.  Northern  Aesur.  Oo.  64  Iowa,  101, 
19  N.  W.  865,  and  oaaes  dted. 

There  Is  a  long  line  of  decisions  to  the 
effect  that,  if  an  insurer  wrongfully  refuses 
to  accept  a  premium  when  it  is  tendered,  or 
wrongfully  declares  a  life  policy  forfdted, 
and  refuses  further  to  recognize  it  as  as  ex- 
isting contract,  such  insurer  is  liable  to  the 
insured  or  the  poli<7  holder  for  the  full 
amount  of  premiums  paid,  notwithstanding 
that  the  insurance  may  have  been  in  force 
for  some  time.  Amerioan  L.  fn».  Co.  JTo- 
Aden,  109  Pa.  390,  1  Atl.  266;  3  Suther- 
land, Damages,  3d  ed.  S  838,  and  cases  dted. 
But  a  different  rule  is  maintained  hr  otiier 
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ooiirta,  vie.,  Vbat  tJie  insured  ia  entitled  to 
recover  in  auoh  eaeefi  what  ia  known  In  tiie 
life  insurance  business  as  the  value  of  his 
polii^;  thus  allowing  him  only  the  amount 
in  excess  of  the  value  of  the  insurance 
earned  by  the  company  In  carrying  the  risk. 
Lovell  V.  at.  Louis  Mut.  L.  Ina.  Co.  Ill  U. 
S.  264,  28  L.  ed.  423,  4  Sup.  Ct.  Bep.  390. 
The  author  of  Sutherland  on  Damages  con- 
siders this  the  more  reostmable  rule. 

If  there  ia  any  aubstantial  foundation  for 
a  suit  in  equity  for  specific  performance  to 
enforce  the  iaauanee  and  delivery  of  the  pol- 
icy before  aa  well  as  after  a  loea  insured 
against  it  would  seem  to  necessarily  follow 
that  an  action  at  law  would  lie  under  the 
same  drcumatances  for  the  recovery  of  what- 
ever damages  may  have  accrued  on  account 
of  the'  failure  to  iaaue  and  deliver  the  poliqy. 
And,  in  view  of  the  various  elementa  whidi 
ordiioarily  aid  in  determining  the  rate  of  an- 
nual premium  upon  a  life  insurance  eon- 
tract,  we  think  it  might  be  difiBcult,  upon 
the  averments  in  this  case,  to  find  justifica- 
tion for  holding  that  nothing  but  nominal 
damages  could  be  recovered.  It  i^peajs  that 
the  entire  premium  was  to  be  paid  in  the 
course  of  ten  years,  although  plaintiff's  life 
might  be  prolonged  bt^ond  that  period.  It 
is  not  clesT,  therefore,  that  the  court  ought 
arbitrarily  to  ctmclude  that  tiie  policy  would 
poaaesa  no  value  after  the  year  for  which 
the  premium  was  paid. 

The  time  of  the  maturity  of  the  note  is 
stated  in  the  petition,  and  it  ia  alleged  that 
the  policy  was  agreed  to  be  delivered  be- 
fore Buch  maturity,  and  that  it  was  agreed 
that  Uie  company  should  not  sell  the  note 
before  maturity,  but  should  hold  it  until 
the  policy  should  be  written  and  delivered, 
and  approved  and  accepted  plaintiff.  It 
is  also  allied  that  they  did  sell  the  note 
and  appropriate  the  proceeds,  and  that  the 
policy  was  never  issued  or  delivered.  In 
such  case  it  ia  doubtful,  to  say  the  least,  if 
a  demand  for  the  policy  was  necessary,  the 
time  for  delivery  being  fixed  by  agreement. 
Wentem  Maasachusetta  Ins.  Co.  v.  Duffey,  2 
Kan.  347.  Demand,  however,  is  alleged.  It 
is  urged  that,  as  time  of  demand  is  not  stat- 
ed it  muBt  be  presumed  to  have  occurred  im- 
mediately before  filing  the  petition ;  but  the 
petition  before  us  is  an  amended  petition, 
and  there  is  nothing  in  the  record  to  show 
when  the  suit  was  instituted,  or  the  orig- 
inal petition  filed.  If  such  a  presumption 
attaches  at  all,  it  would  refer  to  the  com- 
mencement of  suit,  rather  than  to  the  time 
of  filing  an  amended  petition.  If  essential 
to  defendant's  case,  it  may  require  the  peti- 
tion in  this  respect  to  be  made  more  definite 
and  certain. 

The  plaintiff  having  executed  and  deliv- 
ered a  note  to  defendant's  agents  in  consid- 
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eration  of  an  agreement  that  the  defendant 
would  iasue  and  deliver  to  plaintiff  a  life 
inauranee  policy  within  a  stated  time,  and 
the  defeni^t  having  received  and  appro- 
priated the  prooeeda  of  the  note,  and  failed 
and  neglected  to  deliver  the  polity,  the  plain- 
tiff being  without  faulty  ve  think,  upon  rea- 
son and  authority,  that  the  plaintiff  would 
be  mtitled  to  consider  the  contract  as  re- 
scinded by  the  defendant,  and  recover  the 
sum  advanced,  as  money  had  and  received. 
Chitty,  Contr.  689;  Raii4let  v.  fl^erren,  20 
N.  H.  102;  Sash  v.  Towne,  5  Wall.  680,  18 
L.  ed.  627;  Carter  v.  Carter,  14  Pidc.  424; 
Armstrong  v.  Mutual  L.  In$.  Co.  121  Iowa, 
362,  96  in.  W.  964;  Lawrence  v.  OriatcolO, 
30  Mieh.  410;  CoUier  v.  Bedell,  39  Hun, 
238;  BtilweU  v.  Covenant  Mut.  L.  Ina.  Co. 
83  Mo.  App.  216.  Under  the  contract  plead- 
ed, the  note  was  to  be  held  until  the  deliv- 
ery and  acceptance  of  the  polity.,  This  event 
never  occurred,  if  the  averments  be  true. 
Chief  Justice  Shaw  said  in  Carter  v.  Carter, 
14  PidE.  424.  that  it  is  well  settled  that 
where  one  receives  money  to  hold  upon  a 
condition,  and  the  condition  does  not  happen, 
whether  through  his  own  default,  or  other- 
wise, or  for  a  special  purpose,  and  that  pur- 
pose ia  not  accompliahed,  the  party  receiving 
cannot  cmadentionaly  retain  the  money, 
and  thenceforth  holds  it  in  trust  for  the 
party  who  paid  it,  and  is  bound,  ew  oequo  et 
bono,  to  repay  it  on  demand. 

Should  tiiere  be  any  reason  to  doubt  tiie 
correctnesa  of  thia  view  of  the  eaae,  Uiere  is 
another  consideration  that  leads  to  the  same 
result,  and  clearly  requires  a  reversal  of  the 
judgment.  We  are  unable  to  assent  to  the 
proposition  that  the  all^ations  of  the  peti- 
tion show  a  completed  contract  of  insur- 
ance, so  that  the  defendant  would  have  been 
liable,  had  death  occurred  during  the  period 
covered  by  the  premium  paid,  or  within  any 
period,  to  pay  the  amount  of  the  insurance  to 
the  beneficiary;  and  hence  there  is  no  show- 
ing that  the  plaintiff  had  received  any  bene- 
fit from  the  contract.  In  general,  the  prin- 
ciple is  well  settled  that  where  the  parties 
to  a  contract  intend  that  it  shall  be  closed 
Hnd  consummated  prior  to  the  formal  sign- 
ing of  a  written  draft,  the  terms  having 
been  mutually  understood  and  agreed  upon, 
the  parties  will  be  bound  by  the  contract  ac- 
tually made,  although  it  be  not  reduced  to 
writing;  but,  on  the  other  hand,  if  the  par- 
lies do  not  intend  to  close  the  contract  until 
it  shall  be  fully  expressed  in  a  written  in- 
strument properly  attested,  then  there  will 
be  no  completed  contract  until  the  agree- 
ment shall  be  put  into  writing  and  signed. 
The  supreme  court  of  Maine  states  the  prin- 
ciple briefly  as  follows;  "If  the  written  draft 
is  viewed  by  the  parties  merely  as  a  con- 
venient memorial  or  record  of  their  nrevimw 
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contract,  its  abseQCC  does  not  affect  the  bind- 
ing force  of  the  contrsct.  If,  however,  it 
is  viewed  aa  the  eonsnnunation  of  the  nego- 
tiation, there  ia  no  extract  until  the  writ- 
ten draft  is  finally  signed."  And  that  court 
mentions  some  circumstances  as  helpful  in 
determining  which  view  is  entertained  in  a 
particular  case,  such  as  whether  the  contract 
is  one  usually  put  in  writing,  whether  there 
are  few  or  many  details,  whether  the  amount 
involved  is  large  or  small,  whether  it  re- 
quires a  formal  writing  for  a  full  expres- 
sion of  the  covenants  and  promises,  and 
whether  the  n^tiations  themselves  indi- 
cate that  a  written  draft  is  contemplated 
as  the  final  conclusion  of  the  negotiations. 
Miaaisaippi  £  D.  ,8.  8.  Go.  v.  Stoift,  86  Me. 
248,  41  Am.  St.  Kep.  646,  20  Atl.  1033;  9 
Cyc.  Law  A  Proc.  280-282;  Bodges  v.  Sub- 
lelt,  91  Ala.  688,  8  So.  800;  Sander*  v.  Pott- 
liteer  Bros.  Fruit  Co.  144  N.  Y.  209,  29  L. 
R.  A.  431,  43  Am.  St.  Rep.  757,  39  N.  E.  76; 
8pinn€f/  t.  Downing,  108  Cai.  666,  41  Pac. 
797.  This  general  principle  has  been  fre- 
quently applied  to  insurance  contracts.  From 
the  many  cases  denying  the  oonaummation 
of  such  a  contract,  upon  particular  facts,  in 
the  absence  of  a  delivery  or  aoeeptanoe  of 
the  poli47,  we  cite  the  following,  as  illus- 
trating the  applicaticn  of  the  principle,  and 
somewhat  persuasive  upon  the  facts  in  this 
case :  Farmer's  d  M.  Ins.  Co.  v.  Qraham,  50 
Neb.  818,  70  N.  W.  386;  Dickerson  v.  Pru- 
dential 8av.  (C  Life  Aaeur.  Soc.  21  Ky.  L. 
Rep.  611,  52  S.  W.  825;  Hamiokell  v.  2feto 
York  L.  Ins.  Co.  Ill  N.  Y.  390,  2  L.  R.  A. 
150,  18  N.  E.  632;  Mutual  L.  Ins,  Co.  v. 
Young,  23  Walt.  85,  23  L.  ed.  152;  Uo- 
Cully  V.  Pheenia  Mut.  L.  Ins.  Co.  18  W.  Va. 
782;  Commercial  F.  Ins.  Go,  v.  Morris,  105 
Ata.  498,  S3  Am.  St.  Rep.  130,  IS  So.  34; 
Rogers  v.  Charter  Oak  L.  Ins.  Co.  41  Conn. 
07 ;  SHluxll  T.  Covenant  Mut.  L.  Ins.  Co.  83 
Mo.  App.  215.  What  are  the  allegations  of 
the  petition!  In  the  first  place,  it  ia  to  be 
observed  tiuit  the  petition  nowhere  states 
that  there  was  any  agreement  that  the  in- 
surance would  be  in  loroe  before  the  issuance 
of  a  policy;  nor  is  there  any  averment  show- 
ing what,  if  any,  agreement  there  was  aa  to 
the  time  when  the  insurance  should  take 
effect.  It  is  hardly  to  be  assumed  that  it 
was  understood  to  run  fnnn  the  date  of  the 
oral  agreement,  since  the  applicant  was  re- 
quired thereafter  to  submit  to  a  medical  ex- 
amination, and  it  was  not  then  known 
whether  he  would  be  found  to  be  an  accept- 
able risk.  But  the  controlling  circumstance 
in  this  respect  is  the  fact,  as  alleged,  that, 
as  a  part  of  the  oral  contract,  it  was  agreed 
that  the  premium  note  should  not  be  trans- 
ferred or  negotiated,  but  should  remain  in 
the  possession  of  the  defendant  until  the 
poU^  should  be  written  and  delimed,  found 
66  L.  R.  A. 


to  be  satisfactory,  and  approved  and  aooppt- 
ed.  Can  there  be  anything  clearer,  if  this 
averment  be  true,  than  that  the  plaintiff  de- 
clined to  rely  upon  the  oral  negotiations  or 
promises,  and  insisted  that,  before  the  appro- 
priation of  the  premium  by  the  company,  he 
should  receive  and  accept  the  policy,  and 
that  he  should  find  it  to  conform  to  the 
promises  made  by  the  agents  T  The  conclu- 
sion seetns  irresistible  that  the  plaintiff  re- 
fused to  be  bound  until  the  promises  of  the 
company^s  agents  should  be  confirmed  by  the 
policy  itself,  and,  jf  be  was  not  bound,  the 
company  was  not.  Mutual  L.  Ins.  Vo.  r. 
Young,  23  Wall.  85,  23  L.  ed.  152.  There  can 
be  no  doubt  but  that  a  life  insurance  com- 
pany has  the  absolute  right  to  insist  that  it 
shall  accept  an  application  and  issue  a  pol- 
icy before  it  shall  be  bound  as  an  insurer. 
Neither  can  there  be  any  doubt  of  the  right 
of  one  desiring  or  applying  for  insurance  to 
require  a  delivery  to  him,  and  acceptance  by 
him,  of  the  policy,  before  he  will  be  bound. 
It  is  true,  a  negotiable  note  was  executed 
for  the  first  year's  premium,  but  it  was  ao 
executed  and  delivered  upon  condition  that 
the  representations  of  the  agent  would  be 
confirmed  by  and  expressed  in  a  policy  to  be 
delivered  to  and  accepted  by  the  maker.  It 
Is  to  be  said  that  in  this  country  parties  do 
not  customarily  procure  life  insurance  for  a 
limited  period  of  time.  These  parties  were 
not  intending  to  contract  for  an  insuranoa 
upon  their  lives  for  a  few  months  or  a  year, 
nor  were  they  expecting  that  such  insurance 
was  to  be  based  solely  upon  their  oral  nego- 
tiations with  the  agents.  It  is  usual,  if  not 
universal,  for  a  contract  of  life  insurance 
to  be  at  some  time  expressed  in  a  written 
policy  to  be  held  by  the  insured  or  the  bene- 
ficiary. A  reasonable  time  is  ordinarily  re- 
quired for  the  preparation  and  delivery  of 
the  policy,  and  it  may  happen  in  occasional 
instances  that  death  occurs  before  the  pol- 
icy can  be  written  and  transmitted, and  tha^ 
under  the  stipulations  of  the  parties,  the  in- 
surer will  be  liable.  In  this  case,  however, 
a  time  for  delivery  of  the  polity  was  stipu- 
lated, and  provision  was  made  for  its  accept- 
ance before  the  right  of  the  company  to  the 
premium  should  attach.  We  think  that,  had 
death  occurred,  the  proposition  could  not 
have  been  sucoesafully  maintained,  upon  the 
present  allegations,  that  there  ms  a  com- 
pleted contract  of  insurance,  ao  as  to  bind 
the  company  notwithstanding  the  ftflnre  to 
deliver  the  policy, — at  least  as  to  plaintiff 
and  those  of  his  assignors  who  were  in  the 
same  position.  In  the  ease  of  2>tofeertoi»  t. 
Prudential  8av.  d  lAfeAssur.  Boe.  21  Ky.  L, 
Rep.  611,  62  S.  W.  826,  suit  was  brought  to 
Compel  the  delivery  of  a  policy  of  life  in- 
surance on  the  life  of  the  decedent,  and  to 
recover  the  amount  therei^  It  appewra 
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that,  when  the  application  for  insurance  was 
made,  the  decedent  was  undecided  as  to 
whether  he  would  take  it ;  and  it  was  under- 
stood between  himself  and  the  agent  that 
he  could  finally  decide  when  the  policy  came, 
if  his  application  was  approved  and  accepted. 
It  was  accepted,  and  a  policy  issued  and  sent 
to  the  agent ;  being  received  by  the  latter  he- 
fore  the  death  of  the  decedent.  But  it  was 
never  otherwise  delivered.  It  was  held  that, 
as  the  decedent  was  under  no  obligation  to 
take  the  policy  when  it  came,  there  was  no 
meeting  of  minds  that  ia  essential  to  the 
formation  of  every  contract.  In  Hamiokell 
V.  yew  York  L.  Im.  Co.  Ill  N.  Y.  390,  2 
L.  R.  A.  150,  18  N.  E.  632,  the  agent  of  de- 
fendant entered  into  an  agreement  with  the 
plaintiff  by  which  two  policies  of  insurance 
subsequently  issued  by  defendant  were  to  be 
accepted  by  plaintiff  only  upon  condition 
that  certain  other  policies  then  delivered  by 
plaintiff  to  the  agent  should  be  surrendered 
by  him  to  the  issuing  companies,  tnd  their 


surrender  value  in  cash  paid  to  him,  or  paid- 
up  policies  given  in  exchange  therefor,  in 
either  case  in  amounts  satisfactory  to  plain- 
tiff. The  agent  failed  to  make  satisfactory 
arrangements  as  to  the  surrender  of  the 
other  policies,  and  the  action  was  brought 
to  have  it  adjudged  that  he  had  the  right  to 
return  the  policies  issued  by  defendant,  and 
to  obtain  the  surrender  to  him  of  certain 
notes  and  a  check  given  by  him.  His  right 
was  sustained.  The  court  said  that  an  in- 
dividual may  refuse  to  be  bound  by  a  policy 
of  insurance  until  he  has  abstdutely  received 
and  accepted  it. 

The  demurrer  should  have  been  overruled. 
For  the  error  committed  in  sustaining  it, 
the  judgment  vAll  be  reversed,  and  the  cause 
remanded,  with  directions  to  the  District 
Court  to  OTOrmle  the  demurrer. 

Corn,  C3i.  J.^  concurs.   Kmlcl^t,  J.,  did 

not  sit. 


MISSISSIPPI  SUPREME  COURT. 


Wiley  H.  CLIFTON  et  al.,  Exrs.,  etc,  of  J. 
A.  Blair,  Deceased,  Appta., 
«, 

John  CLARK  et  al. 

f 

<88  Hiss.  446.) 

1.  Oae  wko  Ikmm  made  a  ooatraet  wKli 
a  partaeralttp  for  leical  ■ervlcea.  to 
be  compcnaated  partly  by  a  oontln- 
arenl  Ice,  cannot,  after  tbe  death  of  one 
partner,  for  tbe  purpose  of  depriving  his  es- 
tate <a  anj  interest  in  the  fee  not  fall; 
earned,  malte  a  new  contract  with  the  sar- 
vlTlng  partner  for  the  same  servlees. 

9.  Permlttlan  tbe  awwlrrlnv  partner  of 
a  flna  wblcli  baa  eontraeted  to  rea- 


NuTS. — RiiJhts  of  estate  of  law  partner  to  the 
compensation  for  business  unflnisJied  at  the 
tfme  of  his  death. 

In  general,  the  rules  of  law  as  to  tbe  rights 
of  partners,  properly  applicable  to  commercial 
partnerships  and  the  members  thereof,  appi; 
as  well  to  partnerships  of  lawyers,  phystclans, 
and  surgeons,  and  others  composed  of  members 
of  the  learned  and  skilled  professions,  where 
what  Is  furnlBbed  by  the  partnership  to  what 
may  be  termed  Itit  customers  cooslsta  wholly  In 
the  learning  and  skill,  or  results  thereof,  of  one 
or  more  of  the  members  of  the  partnership. 
Hvery  responsibility  Incident  to  other  partner- 
ships. In  geoeral,  attaches  to  legal  partnersblpa, 
as  well  as  all  corresponding  rights.  Smith  v. 
Hill,  13  Ark.  173,  Citing  Warner  v.  Qrlswold, 
8  Wend.  605. 

And  where  one  of  the  members  of  such  a 
partnership  dies  tbe  duties,  righte,  and  llablll- 
ttes  of  the  survivor  or  sarvlvors  of  tbe  Arm  to 
proceed  and  do  all  things  that  are  necessary  to 
close  np  all  the  business  remaining  at  the  time 
60  L.  R.  A. 


der  leiral  services  to  remain  In  con- 
.  trol  of  tbe  business  and  eondnct  It  to  Its 
eloss  Is  a  recognition  and  eontlnnance  of  the 
original  contract,  rendering  the  client  liable 
for  the  compensation  orlglaally  agreed  "upon 
notwithstanding  the  death  of  one  of  the  firm. 
3.  Tbe  doctrine  of  anaatam  aiernlt  is 
not  applicable  to  limit  tbe  aasonnt 
of  recorerr*  in  favor  of  tbe  estate  of  a  de- 
ceased member  of  a  Arm  of  attorneys,  to  the 
value  of  services  perforoked  during  the  de- 
cedent's lifetime,  where  tbe  compensation 
was  to  be  a  contingent  fee,  and  the  sarrlv 
Ing  partner  conducts  tbe  litigation  to  a  sue- 
eessfnl  termination,  and  thereby  earns  the 
fee. 

(UattA  14,  1904.) 

of  tbe  death  of  the  decedent  partner  are  the 
same  as  In  the  case  of  a  commercial  partner- 
ship ;  and  80,  where  a  law  tlnn  composed  of  two 
attorneys  was  employed  by  two  persons  as  their 
attorneys  to  defend  a  suit  In  chancery,  and 
during  the  pendency  of  tbe  suit  the  law  firm 
was  dissolved,  and  thereafter,  and  also  daring 
the  time  previous  to  the  concloslon  of  the  Uti- 
gallon,  one  of  them  died,  the  survivor  Is  enti- 
tled to  maintain  an  action  against  tbe  clients, 
and  his  recovery,  as  survivor,  of  an  amount 
shown  to  be  the  value  of  the  services  per- 
formed, will  be  sustained'.  Walker  v.  Goodrich, 
16  111.  341. 

And  In  closing  and  finishing  op  the  business 
of  the  tlrm  after  the  death  of  such  decedent 
partner  the  survivor  or  survivors  of  the  firm 
may  take  all  necessary  steps,  and  employ  the 
services  of  other  stlorneys,  or  a  partner  Intro- 
duced Into  the  firm  In  plaee  of  the  decedent 
partner.  Cur  that  purpose,  and  for  sncb  services 
a  client  for  whom  they  were  performed  will  be 
liable  to  survivors  of  tbe  new  Una  and  the  rep< 
resentattve  of  the  de^sed 


APPEAL  hj  defenduits  from  a  decree  of 
tiie  Chancery  Court  for  Lee  Counfy  dis- 
nuBsing  a  eroas  bill  which  sought  to  offset 
againut  a  elalm  due  by  decedent's  estate,  a 
fee  alleged  to  be  due  to  him  from  plaintiffs. 
Reoened. 
The  facts  are  stated  in  the  opinion. 
Mesara.  MeWilUe  A  Hunupaoii,  for  ap- 
pellants: 

By  the  death  of  one  member  of  a  copart- 
nership of  lawyers  the  client  is  given  the 
right  to  discharge  iius  survivor,  and,  in  case 
he  does  so,  his  only  liabilify  is  to  make  com- 
pensation for  services  rendered  before  the 
death  which   dissolved  the  copartnership. 


Mar.. 

The  client,  however,  must  eteet.  If  he  per- 
mits the  survivor  to  proceed  witb  the  liti- 
gation, wit.hout  objeetitm,  without  disdiaig- 
ing  him,  he  will  he  bound  upon  the  original 
contract  o!  employment,  to  the  same  extent 
as  be  would  have  been  bound  bad  all  the 
parties  lived. 

Dowd  T.  rroup,  S7  Miu.  204. 

There  was  no  eonsideration  for  Anderson's 
new  contract  with  his  clients.  It  was  a 
nudum  pactum  and  void. 

Leoatt  V.  Sallve,  3  Port.  (Ala.)  US,  29 
Am.  Dec.  249. 

A  contingent  fee  payable  to  a  copartner- 
ship of  lawyers  is  collectible  although  only 
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original  firm.  And  In  Landa  v.  Sbook,  87  Tex. 
noS,  30  S.  W.  636,  where  It  appeared  that  the 
defendant  employed  a  firm  of  attorneys  at  law 
to  take  charge  of  and  rooduct  the  defense  of  a 
ease  pending  In  the  district  court ;  and  that  be 
so  employed  said  firm  because  of  the  personal 
confidence  and  trust  reposed  by  him  In  one  of 
the  members  thereof,  and  upon  an  understand- 
ing and  agreement  that  that  member  was  per- 
sonally to  render  the  srrvlces  contracted  for. 
and  wss  to  r^resent  blm  nntU  the  case  was 
finally  ditiposed  of,  and  when  It  was  finally  dis- 
posed of  the  defendant  was  to  pay  the  Arm  the 
reasonable  value  of  the  services  rendered  by 
such  member  thereof  ;  and  another  attorney  was 
admitted  Into  the  firm  thereafter ;  and.  In  pur- 
suance of  the  agreement,  the  member  of  th^ 
Arm  whose  services  were  contracted  for  took 
charge  of  the  case  and  rendered  considerable 
and  Valuable  service  as  attorney  therein  for 
about  four  years,  when  be  died;  and  after  his 
death  the  remaining  members  of  the  new  firm 
as  surviving  members  thereof,  and  who  were 
shown  to  be  good  lawyers,  offered  to  represent 
defendant  in  tbe  mlt  inder  the  aforesaid  con- 
tract, which  he  declined  to  accept,  and  noti- 
fied them  that  he  did  not  desire  their  services 
In  the  case ;  and  thereafter  this  action  was 
brought  in  the  name  of  the  surviving  members 
of  the  new  firm  and  the  executrix  of  the  estate 
of  tbe  deceased  member,  and  at  the  time  It  was 
tried  the  original  action  against  the  defendant 
had  not  been  finally  disposed  of, — the  trial 
court  Instructed  the  Jury,  In  effect,  that  if,  after 
the  death  of  the  partner  aforesaid,  the  surviv- 
ing members  of  tbe  new  firm  were  ready  and 
wIlUoK  to  carry  out  tbe  original  contract  and 
represent  defendant  In  the  original  action,  and 
he  refused  to  permit  them  to  do  so,  such  re- 
fusal rendered  the  claim  for  services  rendered 
before  the  deceased  member's  death  due  and  re- 
coverable ;  and  this  was  sustained. 

This  applies,  however,  only  to  cases  of  a 
legal  partnership,  as  It  has  been  held  by  the 
United  States  circuit  court  of  appeals  in  Bax- 
ter V.  Billings,  28  C.  C.  A.  65,  49  U.  S.  App.  767, 
63  Fed.  790,  that  where  a  contract  for  legal 
services  was  made  with  two  attorneys  who  were 
not  partnav,  and  one  of  them  died,  and  the 
services  were  performed  by  the  other,  tbe 
latter  could  not  maintain  a  bill  in  equity  to 
subject  the  recovery  which  he  had  effected  to  a 
lien;  and  that  this  Inevitable  conclualon  could 
not  bf  eRCHped  from  by  an  allegation  In  the 
bill  that  tlie  defendant  especially  desired  to  ob- 
tain the  services  of  the  complainant, — the  sur- 
vivor,— and  only  associated  the  deceased  attor- 
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ney  in  the  agreement  at  the  complainant's  sug- 
gestion ;  nor  by  the  other  allegation  tbat,  after 
the  death  of  the  decedent  the  complain- 
ant, with  tbe  consent  of  the  other  par- 
ty to  the  agreement,  associated  with  him- 
self such  other  persons  as  would.  In  his  Judg- 
ment, best  enable  him  to  carry  into  effect  the 
agreement  and  wishes  of  his  client.  In  the  ab- 
sence of  an  allegatloa  that,  in  consideration  of 
tbe  services,  tbe  otb«  party  to  the  agreement 
undertook  or  agreed  to  pay  to  complainant 
alone,  or  to  him  and  his  associates,  the  same 
compensation  originally  agreed  to  be  paid  to  the 
complainant  and  deceased  attorney  jointly. 

While  not  direct  authorities  upon  the  single 
brief  point  under  coDslderatlou,  the  two  case* 
following  may  be  of  some  use  to  the  practition- 
er as  being  la  a  measure  analogoos  in  prlndple 
to  the  question  under  discussion. 

When  a  party  engages  tbe  services  of  a  par- 
ticular lawyer,  or  of  an  association  of  lawyers, 
he  is  entitled  to  the  services  of  every  one  of 
them,  and  If  one  abandons  the  retainer  with 
the  assent  of  the  others,  express  or  Implied,  or 
they  attempt  to  sopply  his  place  with  another 
attorney  of  equal  or  snperlor  qualiflcations.  It 
will  be  no  performance  of  tbe  contract.  It  la 
a  personal  duty  and  trust  which  cannot  be  del- 
egated or  performed  by  another.  Morgan  v. 
Roberts,  3S  III.  65. 

A  firm  of  lawyers  retained  before  the  part- 
nership Is  dissolved  may  afterwards  go  on  and 
fulfil  the  contract  of  retainer  as  individuals, 
and  it  Is  their  duty  to  do  so,  without  reference 
to  whether  they  have  entered  Into  new  partner- 
ships :  and  the  presumption  Is,  nnless  rebutted, 
tbat  they  did  go  on,  after  the  dlssoIutioD  of 
their  firm,  to  fulfil  the  contract  of  retainer. 
IJoshler  v.  Kitchell,  87  111.  18. 

So,  while  It  Is  true  that  It  is  competent  for 
a  legal  firm  to  contract  with  a  client  to  afford 
blm  the  personal  services  of  one  particular 
member  of  tbe  firm  whom  be  may  &ncy,  and. 
It  tbe  service  Is  rendered  by  another  membw, 
the  contract  will  be  broken,  still  It  Is  equally 
true,  when  professional  business  Is  Intmsted 
generally  and  without  such  special  contract  to 
tbe  law  firm,  there  can  be  no  sound  reason  why 
It  Hbould  not  be  as  lawfully  attended  to  by  one 
partner  ns  another,  provided  It  be  conducted 
with  due  professional  skill.  And  even  in  the 
f  rmer  injtance.  if  tbe  business  was  tranneted 
wlih  due  professional  skill,  and  tbe  clients  sus- 
tained no  Injury,  the  damages  for  a  technical 
breach  of  the  contract  would  be  but  nominal, 
and  «-ould  lay  no  foundation  for  equitable  In- 
terposition. Smith  V.  mil,  13.  Ark.  178.  ■  The 
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one  member  of  the  firm  rendered  services  in 
tbo  ease,  and  that,  too,  where  the  dients 
oontracted  fur  the  Bervices  of  all  of  them. 

Simon  v.  Brtuhear,  9  Rob.  (Ia.)  59,  41 
Am.  Dec  321. 

The  disaolution  of  a  fimi  of  lawyers  does 
not  release  the  retiring  member  from  the 
firm  obligationa  to  the  client,  and,  if  obliga- 
tiona  on  the  one  side  oontinue,  so  they  do  on 
the  other. 

Willenuon  t.  Origwold,  12  Smedeg  ft  M. 
469;  CZe»dtii«n  t.  Blaok,  2  BaiL  L.  488,  23 
Am.  Dec  149. 

Where  the  original  attorney  becomes  un- 


case ai-one  oD  a  demurrer  to  the  bill  brought  bj 
the  CMmplalDBat,  In  wbtch  It  seems  to  have  been 
alleged  that  be  bad  employed  a  firm  of  attor- 
ners  of  wblcb  the  defendant  was  one,  and  that 
In  sncb  employment  the  end  be  bad  in  view 
was  to  engage  the  profesaional  servtAs  of  the 
other  member  of  the  firm.  What  the  object  of 
tbe  suit  WHS  does  not  clearly  appear,  but  the 
judge  who  delivered  tbe  opinion  sold  that  he 
-complained  almplr.  In  substance,  that  the  sur- 
Tlvlng  pitrtoer  of  the  law  firm  with  which  be 
-contracted  for  the  serrlces  of  tbe  deceased  part- 
ner performed  tbe  services  himself  after  tbe 
■death  of  tbe  deceduDt.  Tbe  court  below  bad 
overruled  the  demurrer  and  granted  an  In- 
jonctlon,  but  what  was  eujolned  does  not  ap- 
pear. The  Jodgment  of  the  npreme  eonrt  was 
that  that  decree  must  be  reversed,  and  the 
-cause  remanded  with  Instructions  to  the  court 
below  to  sustain  the  demurrer  and  dissolve  the 
Injunction. 

And  In  tbe  same  case  tbe  court  said  that  It 
was  not  competent  for  the  client  to  refuse  the 
services  ot  the  snrrlvlng  partner  without  an 
juitual  tender  of  a  fair  compensation  fbr  the 
professional  engagement  made  and  aid  already 
rendered,  under  the  responsibilities  of  tbe  law : 
-and,  CMuequeDt);,  that  the  snrrlvlng  partner, 
under  such  clrcnmstancei,  had  a  right  to  tender 
and  to  render  tbe  services  at  his  own  risk,  and. 
If  rendered,  and  the;  could  not  be  Justly  as- 
sailed for  falling  below  tbe  standard  of  due 
professional  skill  and  diligence, — and  that  they 
had  not  been  thus  assailed  In  this  case, — that 
he  would  be  entitled  to  the  entire  fee. 

The  relation  of  the  client  to,  and  the  amoimt 
-of  services  for  which  the  surviving  part- 
ner ofi  a  firm,  one  of  the  members  of  which  had 
■died,  can  recover,  would  seem  to  be  the  same 
after  bis  death  aa  though  he  were  still  living, 
the  client  seemingly  having  tbe  same  right  to 
sever  bis  relations  with  the  surviving  member 
or  members  of  the  firm  and  dispense  with  tbelr 
services  as  he  would  IX  tbe  firm  had  remained 
Intact;  and  In  Wright  v.  UcCampbell,  76  Tez. 
«44,  13  S.  W.  29a,  where  the  defendant  had 
-employed  a  firm  consisting  of  the  plaintiffs  and 
another  to  defend  a  certain  action  brought 
against  bim,  and  pending  the  litigation  tbe 
other  member  of  tbo  linn  died,  and  after  his 
.deatb  another  attorner  claiming  to  represent ; 
the  defendant  Informed  tbe  survivors — tbe 
plaintiffs — that  the  defendant  required  thetr 
services  no  longer,  but  tbe  plaintiffs  did  not 
■eonalder  themeelves  dlsehargeid  by  such  notice, 
and  proceeded  to  contlnne  their  defense  of  the 
■suit, — It  was  held  that  the  plalntlffa,  as  enr- 
Tlvors  of  the  former  firm  of  attorneys,  could 
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able,  from  illness  or  othetwiBe,  to  perform 
the  dutieii  imposed  by  his  retainer,  he  may 
employ  a  suhbtitute ; .  and,  if  the  clients 
stand  by  and  fail  to  make  objection,  they 
cannot  afterwards  be  heard  to  say  that  the 
substitution  was  unauthorized. 

3  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  363, 
notes  8,  4;  20  Ene.  PI.  ft  Fr.  1007;  Weeks. 
Attorneys  at  Law,  9  657;  Price  v.  Hay,  132 
111.  643,  24  N.  E.  620;  Story,  Agency,  8  I4i 
Dirkaon  v.  Wrighty  58  Miss.  688,  24  Am. 
Rep.  877. 

The  clients  exercised  their  right  to  make 
provision  for  Colonel  Blair's  death  by  an  ar- 

recover  the  value  of  the  services  performed  In 
tbe  actlou  by  them  and  their  deceased  partner 
up  to  the  time  when  notice  was  served  on  them 
that  the  defendant  required  tbelr  servlcM  no 
longer. 

From  the  foregoing  decisions  It  would  appear 
that  the  rights  of  tbe  estate  of  a  law  partner 
In  the  compensation  for  business  uuflnished  at 
tbe  time  of  bis  death  would  be  tbe  same  as  In 
tbe  case  of  a  commercial  or  any  other  partner- 
ship, and  It  woald  be  the  duty  of  the  survivor 
or  survivors  to  proceed  and  conclude  the  busi- 
ness thus  left  untlnlsbed,  and  sb  such  tbey  will 
be  entitled  to  compensation  for  the  whole 
services  performed.  But,  as  the  client  has  the 
same  right  as  he  would  have  If  no  death  had 
taken  place  to  arrest  those  proceedings  and  dis- 
pense with  further  services.  In  that  case  sneh 
compensation  will  be  for  those  performed  up  to 
tbe  time  when  be  gives  notice  that  tbe  services 
will  be  no  longer  required.  Thereupon  in  all 
probability,  under  the  general  rule  first  stated, 
the  estate  ot  the  deceased  partner  will  be  enti- 
tled to  the  share  In  such  compensation  which 
the  terms  of  the  partnership  agreement  would 
entitle  him  to  If  living;  and,  while  It  probably 
does  not  properly  enter  into  the  dlscusBlon  of 
the  immediate  question  here  being  considered, 
It  may  be  proper  to  say  that  In  HcOIll  v.  He- 
0111,  2  Met.  (Ky.)  268,  It  was  held  that  where 
a  member  of  a  law  firm  bad  died,  and  the  sur- 
viving partner  had  proceeded  to  collect  moneys 
of  a  client  of  the  Arm  from  other  persons  upon 
claims  which  had  been  placed  In  the  bands  of 
tbe  firm  for  collection  previous  to  tbe  death  of 
such  member,  the  estate  of  sneh  decedent  part- 
ner  would  be  liable  for  the  money  so  collected 
which  had  bees  appropriated  and  converted  by 
tbe  surviving  member  of  the  firm ;  the  court  In 
that  case  saying  that  "tbe  survivor  had  the 
same  right  after  the  death  of  his  partner,  nn> 
less  bis  authority  to  do  so  had  been  revoked  by 
the  plaintiff  In  tbe  Judgment  Having  the  right 
to  collect  the  money  as  surviving  member  oC  the 
drm,  all  the  members  of  the  firm  must  be  con- 
sidered aa  bound  for  Its  payment  to  the  claim- 
ants when  collected."  And  If  the  estate  of  the 
decedent  partner  would  be  liable  for  moneys 
collected  after  his  death  by  the  surviving  part- 
ner on  account  of  matters  placed  by  a  client  In 
the  hands  ot  the  firm  while  he  was  living  It 
would  seem  necessarily  to  follow  that  bis  estate 
would  be  entitled  to  all  of  the  moneys  due  him 
as  bis  share  of  tbe  compeusatlon  for  business 
so  placed  with  the  firm  upon  which  services 
were  performed  In  concluding  the  same  after 
his  death.  P.  H.T. 
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raitgeDient  with  him,  made  after  his  health 
bad  fuiled,  substituting  Clifton  in  his  plaoe, 
through  a  contract  with  Clifton  affirmative- 
ly proved,  and  acquiesced  in  1^  appellees 
with  full  knowledge  of  its  soope  and  pur- 
pose. 

Weeks,  Attorneys  at  Law,  8  SSI ;  20  Enc. 
PI.  &  Pr.  p.  1017;  Diokton  v.  Wright,  62 
Miss.  685,  24  Am.  Bep.  077;  MoQill  v.  Mo- 
GUI,  2  M«L  (Ky.)  268;  King  v.  Pop«,  28 
Ala.  SOI ;  Rogers  v.  MoKoiutie,  81  N.  C.  164 ; 
^cmno  T.  English,  22  Ark.  170;  Prioe  v. 
Bag,  182  111.  648,  24  N.  E.  820;  Aldrieh  v. 
BtmoH,  103  Mass.  527. 

Tb«  BurrivinfT  partner  can  make  no  new 
oontmcts  for  the  Arm, 

Bates,  Partn.  4727 ;  17  Am.  &  Eng.  Enc 
Law,  pp.  1138,  1160,  1170;  Pert  Gibson 
Bank  t.  Baugh,  0  Smedes  ft  M.  802. 

The  \tga\  title  of  the  partnership  property 
vests  in  him.  He  is  the  owner  u  trustee  of 
all  the  personal  property  for  the  purpose  of 
winding  up  the  buriness,  that  debts  may  be 
paid  and  distribution  made.  To  this  end, 
be  may  adjust  and  sftttle  unliquidated  ac- 
counts, execute  releases  and  discharges. 

17  Am.  ft  Eng.  Enc.  Iaw,  pp.  1138,  1154. 
1166;  Roaohv.  Bfannon,  67  Miss.  603;  Utm- 
wag  T.  Robertshaui,  49  Miss.  760;  WUIewr 
son  T.  GriswoUt,  12  Smedes  ft  M.  660. 

And  he  is  entitled  to  no  compensation  for 
winding  it  up ;  he  cannot  make  a  profit  out 
of  the  uncompleted  cuntracts. 

Bates,  Partn.  710,  771,  772,  7S5;  17  Am. 
ft  Eng.  Enc.  Law,  pp.  1188jr>  1223o;  Denver 
V.  Roane,  09  U-  S.  856,  25  L.  ed.  476;  3  Am. 
ft  Eng.  Ene.  Law,  2d  ed.  p.  473. 

But  as  trustee  the  surviving  partner  is 
required  to  carry  out  all  uofllled  contracts 
of  the  firm,  unless  the  client  dischargea  bim. 

17  Am.  A;  £ng.  Enc.  Law,  pp.  1160,  1171: 
Jacksonville,  M.  ^  P.  R.  <t  Nav.  Oo.  t.  (Far- 
rmer,  35  Fla.  107,  16  So.  899;  8  Am.  ft 
Eng.  Enc.  Law,  2d  ed.  p.  473. 

Messrs.  Green  A  Oreea,  for  appellees: 

As  between  Blair  and  Clifton,  Blair's 
death  revoked  the  employment  of  Clifton. 

Weeks,  Attorneys  at  Law,  {  256. 

As  i>etween  Blair  and  the  several  firms  of 
Clarkfi  and  Anderson,  during  Blair's  life, 
and  until  Btair  beuame  totally  disabled  or 
died,  Blair  bad  the  right,  with  the  consent 
of  Anderson  and  of  the  Clarks,  to  employ 
Clifton  to  assist  kim  to  perform  his  part 
of  the  firm  contract  at  his  own  expense. 

Meohem,  Agent?,  8  81S;  Eggleston  v. 
Boardman,  37  Mich.  14. 

Blair  had  no  power  to  substitute  Clifton 
in  bis  place, — that  is,  to  take  his  place  in 
tiie  ease, — under  the  contract.  "It  is  a  per- 
sonal duty  and  trust  whidi  cannot  be  dele- 
gated or  performed  by  another." 

Morgan  v.  Roberts,  38  111.  66;  Mechem, 
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Agency,  S  815;  MeGill  t.  MoGUl,  2  Met. 
(Ky.)  268;  Ratoliff  t.  Baird,  14  Tex.  43. 

When  Blair  died  his  oontraot  of  employ- 
ment upon  a  oontingent  fae  was  "to^ly 
dissolved." 

Weeks,  Attorneys  at  Law,  8  266 ;  Dowd  v. 
Troup,  57  Miss.  206;  Vom  v.  Martin,  76 
Miss.  237,  36  L.  K.  A.  800,  65  Am.  St  I^p. 
U04,  21  So.  Oil;  MoOill  V.  MeGUt,  2  Met. 
(Ky.)  268;  Chamberlain  y.  Dunlop,  126  N. 
V.  46,  22  Am.  St.  Bep.  811,  26  N.  £.  966. 

Where  the  employment  is  upon  a  con- 
tingent fee  the  attorney  must  fully  perform 
according  to  the  onntingeney,  before  sny  lia- 
bility accrues  therefor. 

Holly  Springs  v.  MemUng,  65  Miss.  380; 
3  Am.  ft  Eng.  Enc  Law,  2d  ed.  p.  488;  4 
Cyo.  Law  ft  Proc  p.  091;  Wilton  t.  Barnes, 
13  B.  Mon.  330;  Mayers  v.  Graham,  16  Lea» 
57. 

Where  the  attorney  dies  before  oompletlon 
of  tlie  case  the  eiimt  is  not  liable  for  tb* 
whole  absolute  compensation  agreed  on,  but 
only  upon  a  quantum  msrvit  for  tin  woifc 
already  done. 

Blantoa  v.  King,  78  Mo.  App.  148;  BoUa 
V.  Fiehtner,  68  Hnn,  147,  22  N.  Y.  Snpp. 
725;  Cantrell  t.  Oktsm,  6  Sneed.  116;  Gat- 
lahan  v.  Shotnell,  60  Mo.  398 ;  Clendinen  v. 
Black,  2  Bail.  L.  488,  23  Am.  Dec  149. 

Where  there  is  a  oontingent  fee,  and  the 
client  disehaigea  the  attonuy  wrongfully, 
the  measure  of  damage  is  not  the  amount  of 
the  oontingent  fee,  but  a  reasonable  compen- 
sation for  serrioes  rendered.  . 

2  Am.  ft  Eng.  Ene.  Law,  2d  ed.  p.  427; 
Western  V.  Teleg.  Co.  t.  Semmes,  73  Md. 
20  Atl.  127;  PoUley  v.  ;lfi(ferBoit,  7  W.  Va. 
202,  23  Am.  Rep.  618;  Mechem,  ^enoy,  ( 
856;  Eggltston  t.  Boardman,  37  Mich.  14; 
l^renoA  v.  Cunuiagham,  140  lad.  632,  49  N. 
B.  797;  Millard  v.  Jordan,  76  Mich.  131,  4£ 
H.  W.  1085:  Duke  t.  Harper,  8  Mo.  A^ 
206;  Quxnt  v.  Opher  Siher  Min.  Co.  4  Ker. 
304;  Soobey  v.  Rose,  5  Ind.  445;  Bwm  v. 
I'ratlier,  21  lU.  219. 

Messrs.  Amlevsoa  A  Lomk  also  for  ap- 
pellees. 

TwIt,  J.,  delivered  the.  opinion  of  the 
court: 

The  bill  of  oomplaint  in  this  ease  waa 
filed  by  appellees  doing  1  .siness  under  th« 
name  Clark,  Hood  ft  Company,  against 
the  executors  of  the  estate  of  J.  A.  Blair,  de- 
ceased, to  reoover  the  sum  of  $390.66  mi  a. 
claim  duly  probated  against  said  estate,  be- 
ing balance  due  on  open  nooount  by  Blair  at 
the  date  of  his  death.  The  executors  filed  * 
cross  bill,  claiming  as  an  offset  fees  due  by 
complainants  to  Blair  for  legal  services  ren- 
dered. To  this  cross  bill  a  demurrer  was 
Hied,  which  being  overruled,  answer  waa 
made,  and  depositions  talnn^on  botii  sides. 
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On  final  hearing  the  ebanoellor  dismissed 
the  cross  bill,  as  not  being  sustained  by 
proof,  and  granted  a  decree  against  the  es- 
tate of  Blair  for  the  amount  sued  for.  From 
that  decree  appollanta,  the  executors  of 
Blair,  prosecuted  this  appeal. 

So  far  aa  material  to  the  decision  of  the 
ease,  the  following  are  Uie  undisputed  fftots 
disclosed  this  record:  J.  A.  Blair  and 
W.  D.  Anderson  composed  a  firm  of  lawyers 
located  in  Tapel<^  and  doing  business  as 
counselors  and  attom^  at  law  and  general 
practitioners  tbrongfaout  the  state  of  Missis- 
sippL  Under  the  terms  of  their  partoer- 
ship  contract,  J.  A.  Blair,  the  senior  mem- 
ber of  the  firm,  received  three  fourths  of  all 
the  ftas,  and  W.  D.  Anderson,  the  other 
member,  one  fourth.  On  September  6, 
1896,  Clark,  Hood,  &  Company,  B.  T.  Clark 
ft  Company,  and  John  Clark  and  B.  T. 
Clark,  as  surviving  partners  of  R.  B.  Claric 
ft  Company,  enteied  into  a  written  contract 
of  empl<^ment  with  the  legal  firm  of  Blair 
ft  Anderson,  wfaerel^  the  said  Blair  ft  An- 
derson were  employed  to  manage  and  con- 
duet  certain  litigation  then  pending,  in 
which  said  Clark,  Hood,  ft  Company,  indi- 
vidually and  aa  a  firm,  and  the  Clarke,  also, 
as  surviving  partners,  were  intereeted.  This 
litigation,  to  a  large  extent,  consisted  of 
claims  pending  against  the  estate  of  B.  C. 
Claric,  deceased,  and  certain  other  matters 
growing  out  of  the  administration  of  said 
estate.  The  consideration  of  this  employ- 
ment was  that  tbe  said  oontraeting  parUes 
agreed  to  pay  Blair  ft  Anderson  a  stated  fee 
of  flfZOO,  and  a  ocmtingent  fee  of  12%  per 
cent  upon  all  swna  which  the  said  attorneys 
mi^t  succeed  in  having  allowed  )3iy  the  court 
agaiuBt  the  estate  of  R.  C.  Clarlc.  The  pend- 
ing litigation  proceeded  for  a  period  of  over 
three  years,  during  more  than  two  years  of 
which  time  there  was  a  continual  taking  of 
depositions  in  the  ease,  needed  in  the  prep- 
aration of  the  same  for  a  hearing  before  the 
auditors  and  the  chancery  court.  Durinji: 
the  year  1898,  J.  A.  Blair,  the  senior  mem- 
ber of  the  firm,  being  in  feehle  health,  pro- 
cured the  services  of  W.  H.  Clifton,  a  prac- 
tising attorney,  to  assist  him  in  the  prepara- 
tion and  trial  of  the  Clark-estate  matters, 
and  Clifton  did  render  material  assistance. 
After  the  case  was  prepared  for  trial,  but 
before  it  came  on  for  final  hearing,  J.  A. 
Blair  died,  in  November,  1898.  After  the 
death  of  Blair,  appellees  Clark,  Hood,  & 
Company  agreed  that  Clifton  and  Anderson, 
in  conjunction  with  their  other  attorneys, 
should  continue  in  the  prosecution  of  the 
pending  litigation,  provided  it  would  not 
ooet  the  said  Clark,  Hood,  &  Company  any 
more  money  for  lawyers'  fees.  This  under- 
standing was  agreeable  to  both  Clifton  and 
Anders<m,  but,  in  oonsideratitm  of  the  fact 
66  L.  B.  A. 


that  the  death  of  Blair  would  entail  more 
labor  upon  Anderson,  tilie  executors  of  Blair 
agreed  that  he  (Anderson)  should  receive 
one  third  of  the  contingent  fee  for  which  the 
Clarke  and  Uood  had  contracted,  instead  of 
one  fourth, — his  interest  as  evidenced  by  the 
terms  of  the  copartnership  contract  between 
Blair  and  Anderson.  Subsequently  Clark, 
Hood,  ft  Company,  on  account  of  a  disagree- 
mrat  with  another  of  tiieir  lawyers,  by 
which  he  refnsied  certain  additional  services 
which  Clark,  Hood,  ft  Company  demanded  of 
him,  without  additional  compensation,  re- 
fust^  to  abide  by  the  understanding  with 
Clifton  and  Anderson,  and  finally  attempted 
so  far  as  related  to  the  representative  of 
Blair,  to  terminate  the  contract  relations 
which  had  existed  between  them  and  the 
firm  of  Blair  ft  Anderson.  Thereafter  W. 
H.  Clifton  still  tendered  his  services,  and 
held  himself  in  readiness  to  discharge  the 
duties  of  an  attorney  and  counselor  at  law 
in  and  through  said  litigation;  but  his 
services  were  declined.  On  January  10th, 
after  this  attempt  to  abrogate  the  contract 
with  Blair  ft  Anderson,  the  Clarks  and  Hood 
made  another  contract  with  W.  D.  Aaiiantm, 
by  which  they  employed  him,  for  ttie  con- 
tingent fee  of  one  third  of  12%  per  cent  of 
the  amount  which  might  be  recovered,  to 
proceed  with  the  conducting  of  the  litiga-  , 
tion,  for  the  managing  of  which  they  had 
contracted  wiUi  Blair  ft  Anderson  in  the 
lifetime  of  Blair.  'Ilie  duties  devolved  upon 
Anderson  by  this  new  contract  were  identi- 
cal with  those  imposed  upon  him  hy  the 
original  eontract  made  with  Blair  ft  Ander- 
son, and  the  oontpensatim  was  the  same 
agreed  on  between  Anderson  and  the  exec- 
utors of  Blair.  After  the  execution  of  this 
new  contract  with  Anderson,  the  litigation 
proceeded  under  tiie  management  of  Ander- 
son and  Robins,  the  other  lawyer  of  Clark, 
Hood,  ft  Company,  who  had  also  been  em- 
ployed in  the  lifetime  of  Blair.  The  result 
of  this  new  arrangement  was  that  Clark, 
Hood,  ft  Company  paid  out  for  lawyers'  fees 
tt  considerable  amount  loss  than  they  would 
have  been  required  to  pay,  had  Blair  lived, 
and  the  litigation  been  proceeded  with  un- 
der the  existing  contracts.  After  the  final 
termination  of  the  litigation,  which  resulted 
favorably  to  Clark,  Hood,  ft  Company,  the 
executors  demanded  Blair's  portion  of  the 
contingent  fee,  which  they  claimed  was  due 
his  estate  under  the  contract  with  Blair  ft 
Andernon.  This  relief,  as  before  stated,  was 
denied  by  the  chancellor,  and  forms  the  ba- 
sis of  this  appeal. 

It  is  urged  by  appellants  that  the  chan- 
cellor misconceived  the  law  applicable  to  the 
■4tate  of  case  made  by  this  record,  and  that 
there  are  several  different  theories  under 
which  they  are  entitled  to  recover.  It  is. 
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■aid  that  the  facts  disclosed  by  the  unsup- 
presaed  depositions  show  coneliulvdy  that 
during  the  lifetime  of  Blair  it  was  agreed 
hj  all  parties  in  interest  that,  on  account 
of  Blair's  failing  health,  Clifton  should  be 
substituted  in  his  plaoe  and  stead,  and  that 
this  was,  in  effect,  the  making  of  a  new  con- 
tract. Again  it  is  said  that  after  Blair's 
death  this  agreement  was  ratified  by  appel- 
lees, and  Anderson  and  Clifton,  as  tiie  sub- 
stitute of  Blair,  were  continued  in  charge 
of  said  litigation,  and  thereby  appellees  be- 
came bound  to  the  estate  of  Blair  for  the 
amount  of  the  contingent  fee  agreed  on. 
Finally  it  is  urged  that,  as  appellees  con- 
tinued Anderson  in  control  of  Uie  business 
intrusted  to  hia  late  finn,  they  are  by.  their 
acta  estopped  from  claiming  that  the  con- 
tractual relations  existing  between  them- 
selves and  Blair  &  Anderson  were  termi- 
nated by  the  death  of  Blair,  and  that  this 
was  a  waiver  of  any  rights  which  they  may 
have  had  of  dissolving  the  relation  of  attor- 
ney and  dlent. 

The  first  two  contentions  are  oontroverted 
by  the  appellees,  and  there  is  a  sharp  con- 
flict in  the  testimony,  and,  if  these  were 
the  only  questions  involved  in  the  case,  we 
would  hesitate  to  disturb  the  finding  of  the 
chancellor  upon  the  question  of  fact.  It  is 
manifest  that,  if  Clifton  was  empowered  by 
the  clients  to  take  Blair's  plaoe  after  Blair's 
death,  or  if  they  agreed  to  the  substitution 
of  Clifton  in  the  place  of  Blair  in  Us  life- 
time, the  question  would  be  absolutely  free 
of  doubty  because  tiien  it  would  not  be  a 
question  of  the  rights  arising  upon  the  dis- 
solution of  a  partnership,  but  would  be  a 
plain*  simple  suit  upon  a  oontract  made  and 
entered  into  between  parties  still  living. 

The  grave  and  important  question  involv- 
ed in  this  litigation  is  presented  by  the  re- 
maining contention  of  appellants.  The  case 
here  presoited  is  that  of  a  contract  made 
between  dients  and  a  firm  of  attorneys,  gen- 
eral practitioners,  who  agree  to  perform 
certain  legal  services  for  certain  compensa- 
tion, partly  absolute,  and  in  part  contingent 
on  ultimate  success.  Upon  Uie  death  of  one 
of  the  firm  before  a  final  termination  of  the 
litigaticm,  the  surnvor  completes  the  serv- 
ices, and  oondueta  the  litigation  to  its  final 
and  successful  conclusion.  What  is  the  legal 
prindple  applicable  to  the  case  stated  T  The 
determination  of  this  question  neoessitates 
the  oonsideration  of  the  relative  rights  and 
duties  existing  between  attorney  and  dient, 
and,  as  incidental  to  the  main  question,  the 
duties  and  obligations  imposed  upon  the  sur- 
vivor of  a  firm  of  attom^^ 

The  general  rule  in  referenoe  to  oontraetn 
for  special,  personal  servioes  is  aoeorately 
and  dearly  stated  in  the  case  of  Ooct  v.  Mar- 
tin, 76  Miss.,  on  page  238,  page  802,  36  L. 
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R.  A.,  page  607,  65  Am.  St.  Rep.,  page  SIS, 
21  So.,  where  it  is  said:    "It  is  dear  that 
wherever  the  continued  existence  of  the  par- 
ticular person  contracted  with — the  contract 
being  executory — is  essential  to  the  comple- 
tion of  the  contract,  by  reason  of  his  pecu- 
liar skill  or  taste,  deatli  terminates  tiie  con- 
tract; as,  for  example,  'contracts  of  authors 
to  write  books,  of  attorneys  to  render  pro- 
fessional servioes,  of  physicians  to  cure  par- 
ticular diseases,  of  teachers  to  instruct  pu- 
pils, and  of  masters  to  teach  apprentices  a 
trade  or  calling.' "  We  adhere  to  this  state- 
ment of  the  law  in  ail  cases  to  which  it  is 
applicable,  but  the  case  at  bar  is  eaaentially 
different  in  its  material  facts  from  the  case 
of  Cox  V.  Martin.    This  is  not  a  contract 
with  any  special  attorney  to  render  pro- 
fessional services.    The  continued  existence 
of  no  particular  person  is  essential  to  the 
completion  of  the  contract.    The  successful 
consummation  of  the  oontract  or  the  roi- 
dition  of  the  services  oontraeted  for  here, 
does  not  depend  uptm  the  peculiar  dcill  or 
taste  of  any  named  individual.   This  fs  a 
joint  contract  with  a  firm  at  attonieys  who 
are  both  general  practitioners.   We  iterate: 
Where  a  oontract  is  made  witii  an  attoni^, 
and  it  is  specially  oontraeted  or  understood 
tint  he  (Uone  is  to  do  the  work  or  to  raider 
the  services,  or  that  his  skill  exdusively  is 
depended  upon,  then  the  deatii  of  the  attor- 
ney terminates  the  ecmtrae^  whether  he  he 
alone  or  a  member  of  a  firm.  And  so  whers 
a  dient  enters  into  a  oontract  with  a  firm  ol 
attorn^  for  oertain  legid  servioes  to  be 
rendered,  for  a  fee  stated,  or  upon  an  im- 
plied promise  to  pay  tiie  value  of  the  serv- 
ioes rendered,  and  contewts,  as  her^  for  tiie 
services  of  both  members,  and  one  of  that 
firm  dies  before  tiie  ocmtrut  Is  flAially  oom- 
pleted;  the  client  tiien  has  the  optitm  <^  ab> 
rogating  the  OOtttract  entirely  by  dfseharg>- 
ing  the  survivor,  settling  for  servioes  pre* 
viously  rendered,  and  employing  other  oonn- 
sel  to  condude  his  pending  litigation.  Hiib 
we  understand  to  be  the  full  extent  of  tiie 
decidon  of  this  court  in  Doted  T.  Troup,  57 
MiM.  206.   It  is  there  held  that  the  dient 
permitting  the  survivii^  partaner  to  prooeed 
with  tiie  services  for  which  the  firm  had 
been  previoudy  fully  paid  could  not  be 
called  on  to  pay  any  additional  ctmipensa^ 
tion  to  the  individual  member  wbo  had  in 
fact  performed  the  services.  That  case  does 
not  pass  on  the  question,  nor  is  it  presoited 
for  necessary  dedsicm  hc^  as  to  what  oom- 
pcnsatiou,  if  any,  the  attorneys  would  be 
entitied  to  leeover  for  snrviees  rendered  pre- 
vious to  the  dissolution,  shonld  tiie  client 
exercise  his  right  of  choice,  and  terminate 
the  employment,  where  the  fee  under  tbe 
contract  was  entirely  oontingrait  upon  sae- 
oess.  We  intimate  no  opinioiKon  this  jxnnt. 
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But  see,  as  illustrative,  Wright  r.  Mo- 
CampbeU,  75  Tex.  644,  13  S.  W.  293;  Landa 
T.  BhooJe,  87  Tex.  609,  30  S.  W.  536;  Badger 
T.  Cellar,  41  App.  Dir.  599,  68  Y.  Supp. 
653;  amiik  T.  Bill,  18  Ark.  174;  Little  T. 
Caldicell,  101  Cal.  553,  40  Am:  St.  Rep.  89, 
36  Fac.  107. 

The  contract  which  fomu  the  hasis  of  the 
case  at  bar  shows  that  the  employment  of 
Blair  ft  Anderson  was  a  joint  employment 
-of  both  members  of  the  firm  to  render  cer- 
tain specified  services,  and  to  manage  and 
conduct  certain  matters  then  in  litigation, 
"^niis  contract  entitled  the  clients  to  the  serv- 
ices of  the  firm,  but  was  not  a  contract  for 
the  individual  services  of  any  named  mem- 
ber of  the  firm.  Either  partner  may  attend 
to  the  business  intrusted  to  a  firm  of  attor- 
neys, for  the  act  of  each  is  the  act  of  all, 
and  siich  a  general  contract  does  not  give 
the  client  the  right  to  demand  that  any  par- 
ticular member  of  the  firm  shall  render  the 
services  or  conduct  the  litigation.  Eggles- 
ton  v.  Bourdman,  37  Mich.  14 ;  Page  v.  Woi- 
oott,  15  Gray,  536.  So  that  when  one  mem- 
Iwr  of  a  firm  of  general  pracUtioners  em- 
ployed under  such  a  contract  dies,  it  becomes 
the  liuty  of  the  surviving  partner  to  hold 
himself  in  readiness  to  perform  the  servicee 
required  of  the  firm  under  the  contract,  and 
to  complete  Vke  unfinished  business  for  the 
benefit  of  the  client.  This  doctrine  is  im- 
pliedly recognised  in  the  case  of  Dowd  t. 
Troup,  57  Miss.  206,  where  the  surviving 
partner  was  denied  extra  compensation  for 
services  rendered  after  the  death  of  his 
parther,  and'  this  conclusion  can  only  be 
supported  on  the  ground  that  the  duty  of 
completing  the  contract  devolved  on  him  as 
surviving  partner.  And  it  is  there  express- 
ly stated  that  the  surviving  partner,  in 
rendering  such  services,  "was  but  discharg- 
ing his  own  obligation  as  a  member  of  the 
partnership."  Inasmuch  as  a  general  em- 
ployment of  a  firm  of  attorneys  is  a  joint 
employment  of  the  members,  and  it  is  the 
•duty  of  each  to  discharge  the  joint  obliga- 
tion, one  member  of  the  firm  cannot,  upon 
-dissolution  of  the  partnership,  whether  by 
-death  or  otherwise,  refuse  to  carry  to  com- 
pletion all  executory  contracts  which  were 
in  force  at  the  date  of  such  dissolution. 
Walker  v.  Goodrich,  16  III.  341 ;  Polsley  v. 
Anderson,  7  W.  Va.  202,  23  Am.  Rep.  613; 
Johnson  V.  Bright,  15  111.  464 ;  Smith  v.  Hill, 
13  Ark.  174.  With  the  possible  limitation 
that  they  might  be  entitled  to  some  addi- 
tional compensation  from  the  estate  of  his 
deceased  partner  for  services  rendered  in 
winding  up  unfinished  business,  we  see  no 
reason  why  the  general  rule  applicable  to 
•commercial  partnerships  should  not  apply 
to  surviving  partners  of  firms  of  attorneys. 
Having  jointly  undertaken  the  business  in- 
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trusted  to  the  partnership,  each  partner  was 
under  obligation  to  conduct  it  to  the  end. 
They  owed  this  to  the  client  and  to  each 
oUier.  1'hB  very  basis  of  every  partnership 
is  that  there  is  "an  implied  obligation  on 
every  partner  to  exercise  due  diligeii<»  and 
skill,  and  to  devote  his  services  and  labors 
for  the  promotion  of  the  common  benefit  of 
the  concern."  Starr  v.  Cote,  23  Znd.  458; 
Stoiy,  Partn.  B§  182,  331 ;  Denver  T.  Xoana, 
99  U.  S.  356,  26  L.  ed.  476;  0«ritenf  v.  Uo- 
Elrath,  68  Cal.  466,  58  Am.  Rep.  17,  9  Pac 
731.  As  to  the  executory  contracts  only 
partially  fulfilled  the  death  of  one  partner 
does  not  absolve  the  other  from  the  duty  of 
rradering  tite  servioes  oontraeted  for,  and 
^e  active  functions  of  the  partnership  are 
continued  in  existence  until  full  performance 
by  the  surviving  partner.  This  principle  is 
applicable  to  partnerships  between  attor- 
neys as  to  executory  oontraots  when  the  in- 
dividual, personal  service  of  the  deceased 
partner  was  not  specially  contracted  for. 
Sterne  v.  Ooep,  20  Hun,  396 ;  Bates,  Partn. 
S  711;  Denver  v.  Roane,  99  U.  S.  355,  26  L. 
ed.  476.  And  in  upholding  the  doctrine  that 
this  dufy  devolves  on  the  surviving  pu'tner, 
and  is  one  of  the  risks  and  obligations  as- 
sumed by  him  in  the  formation  of  the  part- 
nership, the  supreme  court  of  California,  in 
Little  V.  OalduxU,  101  Cal.  553,  40  Am.  St. 
Rep.  89,  36  Pac.  107,  says:  "This  rule  is 
particularly  applicable  in  the  settlement  of 
the  partnership  accounts  of  attorneys  at 
law,  when  the  firm  has  been  dissolved  by 
the  death  of  one  member,  leaving  contracts 
not  fully  performed,  often  constituting  a 
large  part  of  the  assets  of  the  partnership, 
and  which  it  is  the  duty  of  \the  survivor,  as 
far  as  possible,  to  complete  and  preserve 
for  the  benefit  of  the  firm.  While  it  is  cer- 
tainly true,  when  a  professional  partnership 
between  attorneys  at  law  is  dissolved  by  the 
death  of  one,  the  survivor  is  entitled  to  his 
own  future  earnings,  and  is  not  required  to 
make  an  allowance  in  the  settlement  of  the 
partnership  accounts  for  what  may  be 
termed  the  good  will  of  the  partnership,  or 
for  the  profits  of  such  future  business  as 
may  have  been  given  to  him  by  former 
clients  of  the  firm,  still,  in  regard  to  un- 
finished business  intrusted  to  the  firm,  and 
which  the  client  permits  the  surviving  part- 
ner to  complete,  such  contract  of  employ- 
ment, although  not  capable  of  assignment, 
is  still  to  be  viewed  by  a  court  of  equity  as 
an  asset  of  the  partnership ;  and  it  is  none 
the  less  an  equitable  asset  when,  as  in  this 
case,  the  compensation  for  such  services  is 
entirely  contingent  upon  the  final  success 
of  the  litigation  in  which  the  services  are  to 
be  rendered." 

In  a  class  of  cases  be^nning  with  Mo- 
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Btated  as  the  general  rule  that  the  death  of 
one  of^the  firm  of  attorneys  terminates  the 
contract,  but  that  the  Ann  is  entitled  to 
compenaation  for  serrioes  rendered  during 
the  continuanoe  of  the  engagement;  and  the 
reason  for  the  conclusion  is  thus  stated:  "A 
contract  with  a  lawyer,  the  performance  of 
which  requires  the  exercise  of  professional 
skill,  is  personal  in  its  character.  The  serv- 
ice of  the  person  employed  is  indispensable 
in  the  performance  of  the  contract.  Law- 
yers are  employed  in  professional  business 
because  the  client  has  confidence  in  their  in- 
tegrity and  in  their  qualifications."  We 
have  no  fault  to  find  with  the  hmguage  here 
employed,  in  all  eases  where  applicable.  A 
contract  with  a  profeBslonal  man  for  his 
individual  aervioes,  as  pointed  out  in  Ooa 
MarHn,  79  Miss.  238,  36  L.  R.  A.  802,  65 
Am.  St  Rep.  607,  21  So.  612,  is  alwa]rs  per- 
sonal, in  iJie  sense  that  it  is  terminable  by 
death,  and  that  performance  of  it  cannot  be 
demanded  of  his  personal  representatives; 
and  it  is  also  true  that  such  a  contract  is 
termiBated  by  death  when  the  serrioe  of  the 
person  employed  is  "indispensable  in  the 
performance  of  the  oontraet"  But  as  here- 
in already  pointed  out,  the  service  of  no 
special  person  is  "indispensable  in  the  per- 
formance of  the  contract"  in  eontraeta,  such 
as  the  one  under  review,  wiUi  a  firm  of  gen- 
eral  practitioners,  contracted  with  as  a  firm, 
uid  not  as  individuals.  The  MoOill  Oaae  ig- 
nores absolutely  the  duty  and  obligation  of 
the  surviving  partner  to  the  client  and  to 
the  estate  of  his  deceased  partner, — ^to  our 
mind,  a  very  important  and  material  eon- 
^deration,  and  which  must  often  vary  the 
general  rule  so  broadly  stated  in  that  case. 
If,  after  dissolution  of  the  partnerahip  by 
death  or  otherwise,  the  estate  of  the  retiring 
partner  be  liable  for  the  tortious  or  negli- 
gent act  of  his  late  partner  in  reference  to 
partially  fulfilled  executory  contracts,  as  de- 
cided in  MoQia  Oaae,  WUkinmm  v.  Oria- 
vjold,  12  Smedea  A  H.  60fl,  and  other  cases, 
it  would  be  Illogical  and  inequitable  to  deny 
the  representatives  of  the  deoeased  partner 
an  equitable  participation  in  the  oompensa- 
Uon  accruing  by  reason  of  the  subsequent 
performance  of  such  contracts  by  the  sur- 
viving partner,  and  which  the  survivor  was 
in  duty  bound  to  perform  for  the  benefit  of 
the  firm.  From  the  foregoing,  it  necessarily 
follows  that  the  surviving  partner  could  not 
of  his  own  motion  procure  release  from  this 
duty  or  service,  and  refuse  to  carry  out  to 
its  ultimate  completion,  the  work  which  had 
been  intrusted  to  the  firm  before  the  death 
of  his  partner.  Nor  could  the  client,  with 
the  intent  of  defeating  the  claim  of  the  es- 
tate of  the  deceased  partner,  re-employ  the 
survivor  of  the  law  firm,  and  thus,  by  mak- 
ing a  new  contract,  have  the  benefit,  with- 
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out  making  compensation  therefor,  of  the 
services  of  the  deoeased  partner,  and  by  such 
contract  only  procure  services  to  which  ho 
n-as  already  entitled. 

Making  a  concrete  application  of  these 
general  principles  to  the  case  at  bar,  and 
waiving  consideration  of  all  disputed  con- 
tentions, we  find  that,  after  the  death  of 
Blair,  appellees,  Clark,  Hood,  &  Company, 
attempted  to  enter  into  a  new  contract  with 
Anderson,  the  surviving  partner,  by  which 
Anderson  was  retained  in  their  employ,  and 
conducted  to  a  satisfactory  conclusion  ttie 
litigation  which  had  been  intrusted  to  the 
firm  of  Blair  ft  Anderson.  It  is  true  that 
the  emplt^nnent  of  Blair  ft  Anderson  was  a 
joint  employment,  and  tiut,  by  the  death  of 
one  of  the  partners,  clients  were  deprived 
of  hto  services;  but  this  does  not  render 
them  t^e  less  liable  for  the  compensation 
agreed  on,  for  the  good  and  soOBcient  rea- 
son that  one  member  of  the  firm  did  perform 
the  services  which  the  firm  undertook  to  rai- 
der, and  therefore  the  contract  was  fulfilled. 
It  is  also  true  that  the  employment  of  An- 
derson was  1^  another  agreement  made  aft- 
er the  death  of  Blair,  but  eqidty  and  good 
conscience  forbid  the  surviving  partner  to 
abandon  the  busiiiesB  of  the  firm,  and  eon- 
tract  to  the  detriment  of  the  financial  in- 
terest of  his  deceased  partner's  estate,  even 
when,  as  in  the  present  case,  such  action  is 
dictated  by  an  honest,  but  erroneous,  con- 
ception of  the  law.  Kor  can  the  client  thus 
avail  himself  of  Uie  services  rendered  by  the 
deceased  attorney  in  his  lifetime,  and  then 
refiue  to  pay  the  compenaation  agreed  up- 
on, after,  by  reason  of  such  services,  the 
litigation  has  been  brought  to  a  successful 
termination. 

It  may  be  that  the  surviving  partner 
might  have  an  equitable  claim  for  a  larger 
share  of  the  oompensation  received  for  his 
services  rendered  after  the  death  of  his  part- 
ner, but  that  question  we  are  not  called  up- 
on now  to  decide,  for  the  reason  Uiat  the  ex- 
ecutors of  Blair  agreed  with  Anderson  as  to 
what  his  oompensation  should  be,  and  that 
compensation,  the  record  discloses,  has  al- 
ready been  received  by  Anderson;  and  it 
further  appears  that,  with  eminent  and  com- 
mendable faimesB  and  consideration,  he  ex- 
pressly disclaims  any  interest  in  any  fees 
which  may  be  found  due  the  estate  of  Blair 
by  appellees.  Clark,  Hood,  ft  Company  did 
not  take  advantage  of  the  option  of  finally 
terminating  the  contractual  relations  which 
existed  between  themselves  and  Blair  ft  An- 
derson, hilt  contented  themselves  with  allow- 
ing the  surviving  partner  to  remain  in  con- 
trol of  and  conduct  the  business  to  its  close ; 
and  this  was  a  recognition  and  a  contin- 
uance of  their  original  contract,  whereby 
they  remain  liable  to  the  J>/^6jf  k  A 
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Anderson  for  the  full  amount  of  the  com- 
pensation originally  agreed  onj  and,  aa  An- 
clerson  acknowledges  the  receipt  of  his  in- 
terest in  that  compensation,  the  remainder, 
to  be  ascertained  hy  calculations  according 
to  the  terms  of  the  contract,  is  now  dne  the 
estate  of  Blair. 

It  is  urged  by  appellees  that,  viewing  the 
services  renditred  by  Blair  &  Anderson  in  the 
lifetime  of  Blair  as  a  part  performance  of 
a  contract,  then  the  estate  of  Blair  is  not 
now  entitled  to  further  compensation,  be- 
cause upon  quantum  meruit  the  firm  had 
been  fully  paid  for  all  services  rendered 
prior  to  the  death  of  Blair.  This  reasoning 
is  without  force  in  the  present  case.  The 
doctrine  of  guanium  meruit  can  find  no 
lodgment  here.  There  was  no  partial  per- 
formance of  the  contract  in  the  instant  case, 
on  which  a  quantum  meruit  could  be  based 
or  calculated.  The  contract  was  fully  com- 
plied with  by  the  rendition  of  the  required 
sendees  by  the  surviving  partner.  The  firm 
was  not  discharged  and  settled  witii  up  to 
date  of  dissolution,  but,  through  one  mem- 
ber tfaereof,  made  full  performance  of  the 
contract.   This  contract  provided  for  both 


an  absolute  and  oontingent  fee.  The  abso- 
lute fee  had  been  paid,  the  contingent  fee 
depended  upon  the  RUCceBsfnl  termination  of 
the  suit;  all  to  be  due  if  the  suit  was  won; 
nothing  to  be  due  if  the  suit  was  lost.  There- 
fore the  rights  of  Blair  were  not  fixed  un- 
til the  termination  of  the  litigation,  and  are 
now  to  be  ascertained  by  a  calculation  up- 
on the  amount  recovered,  aa  the  fruits  <d 
the  services  rendered  by  Blair  &  Anderson, 
whether  as  a  firm  or  individually. 

It  follows,  therefore,  that  the  decree  of  • 
the  chancellor  denying  the  relief  prayed  for 
by  the  cross  bill  of  appellants  was  erroneous. 
Appellants,  as  executors  of  the  estate  of  J. 
A.  Blair,  deceased,  are  entitled  to  recover 
the  amount  of  the  contingent  fee  due  under 
the  terms  of  the  contract  with  Blair  &  An- 
derson, after  first  deducting  therefrom  tiie 
41  per  cent  received  by  W.  D.  Anderscm 
since  the  death  of  J.  A.  Blair.  All  parties 
necessary  to  a  final  determination  and  ad- 
judication by  a  court  of  equity  of  the  mat- 
ters hue  imrolved  are  before  the  court.  The 
decree  of  the  Chanoerif  Court  ie  nveraedf 
and  the  cause  remanded  for  further  pro- 
ceedings in  aooordonoe  herewith. 
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(209  Fa.  146.) 

If  In  arrantlnar  land  bordertna;  on  a 
■mitll  lake  capable  of  private  ownership  the 
lines  are  ran  tbroagh  the  lake  no  riparian 
right  to  the  um  of  the  whole  lake  Is  acqalred 

hy  any  grantee,  but  barriers  may  be  placed 
along  the  dlrlalon  Waes  which  will  exclude 
the  owners  of  all  other  portions  of  the  lake 
bed  frnn  the  use,  for  boating  pnrposes,  or 
the  water  within  tbcm. 

(May  9,  1904.) 

APPEAL  by  defendant  from  a  decree  of  the 
Court  of  Common  Pleas  for  Luzerne 
County  in  favor  of  complainants  in  a  suit 
to  enjoin  the  maintenance  of  a  boom  and 
fence  through  the  waters  of  a  lake.  Re- 
vereed. 

Note. — As  to  rights  of  riparian  owners  of 
land  bnondlng  on  small  lakes  and  ponds,  see 
also,  In  this  series,  Oouvemear  v.  National  Ice 

Co.  18  L.  R.  A.  69S,  and  note;  Grand  Raplda 
Ice  &  Coal  Co.  v.  South  Orand  Rapids  Ice  St 
Coal  Co.  29  L.  R.  A.  810 ;  Noyes  v.  Collins,  2S 
L.  R.  A.  600 ;  Axllne  v.  Sbaw,  28  L.  R.  A.  891 ; 
and  Webster  v.  Harris,  59  L.  R.  A.  824. 

As  to  dlvlalun  of  water  frost  and  flats  between 
adjolniog  riparian  proprietors,  see  Northers 
Pine  lAnd  Co.  v.  BIgelow,  21  L.  R.  A.  776. 
and  note;  also  BehelfOrt  v.  Brlegcl,  68  U  R.  A. 
2DB. 
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The  facts  are  stated  in  the  opinion. 

Messrs.  D.  L.  Rhone,  Jobu  T.  Xiens- 
h&n,  and  R.  B.  Sheridan,  for  appellant: 

The  theory  on  which  it  is  held  that  a  con- 
veyance bounded  on  a  stream  conveys  title 
to  the  center  of  the  water  is  that  the  grant- 
or intended  to  convey  or  part  with  the  soil 
to  that  extent. 

RockioeU  V.  Balduxn^  63  111.  19. 

A  conveyance  of  one  acre  of  land  can 
never  be  made  by  any  legal  construction  to 
carry  another  acre  of  land  by  way  of  inci- 
dent or  appurtenance  to  the  first. 

Child  V.  Starr,  4  Hill,  369. 

This  presumption  cannot  exist,  however, 
where  the  grantor  has  expressly  limited  his 
conveyance  to  fixed  points  and  monuments 
in  the  lake. 

ITnd. 

Even  if  the  erection  of  the  boom  was  of 
no  earthly  benefit  to  appellant,  if  he  has  the 
legal  right  to  construct  and  maintain  it 
where  it  is,  he  cannot  be  enjoined  simply  be- 
cause he  entertained  bitter  feelings  against 
appellees. 

Haijue  V.  Wheeler,  157  Pa.  324,  22  L.  R. 
A.  141.  37  Am.  St.  Rep.  736,  27  Atl.  714. 

The  appellant  and  appellees  do  not  hold 
as  tenants  in  common.  Their  titles  are 
separate  and  distinct,  acquired  at  different 
times,  from  different  sources,  and  the  ex- 
tent of  their  possessions  in  tiie  bed  of  the 
lake  is  marked  metes  and  ba»Bds.  ■ 
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Appell&nt,  by  virtue  of  his  several  con- 
veyances,  is  owner  of  everythiDg  from  tbe 
center  of  the  earth  to  tbe  stgr  within  the 
bounfls  described  in  bis  deeda  ajid  patents. 

1  Kerr,  Real  Prop.  p.  20. 

While  tbe  water  in  on  bis  premises  he  baa 
tbe  absolute  control  and  exclusive  use 
thereof. 

Westmoreland  d  O.  Natural  Qm  Oo.  v. 
De  Witt,  130  Pa.  249,  5  L.  R.  A.  731,  18  Atl. 
724;  Fulmer  v.  WiUiama,  122  Pa.  207,  1  L. 
R.  A.  603,  9  Am.  St.  Rep.  88,  15  Atl.  726. 

Tbe  fact  that  a  man  is  tbe  owner  of  an 
adjoining  piece  of  property,  be  it  land  or 
water,  does  not  confer  a  right  to  trespass  on 
the  land  or  water  of  his  neighbor. 

Baylor  v.  Deoker,  133  Pa.  173,  19  Atl. 
361;  Oibbs  V.  Sweet,  20  Pa.  Super.  Ct.  275; 
Barclay  R.  d  Coal  Oo,  v.  Ingham,  36  Pa. 
194. 

Each  proprietor's  title  is  absolute  up  to 
bis  division  line. 

Lembeok  v.  Hye,  47  Ohio  St  336,  8  L.  R. 
A.  578,  21  Am.  St.  Rep.  828,  24  N.  E.  686; 
Lindeman  v.  Lindeey,  69  Pa.  99,  8  Am.  Rep. 
21B;  Bitjler  v.  Antes,  21  Pa.  290;  Hall  v. 
Lacey,  3  Grant,  Cas.  266;  Orand  Rapida  t. 
Potters,  89  Mich.  94, 14  L.  R.  A.  498»  28  Am. 
St.  Rep.  276,  50  N.  W.  661. 

Appellant,  having  the  exclusive  fishery 
right,  bos  also  the  exclusive  boating  right. 

Bart  v.  Hill,  1  Whart.  137;  Beckman  v. 
Kreamer,  43  111.  447,  92  Am.  Dec.  146;  3 
Wait,  Act  &  Def.  361 ;  Ledyard  v.  TenEytJe, 
36  Barb.  102;  CUtte  t.  Fisher,  65  Mich.  48. 
31  N.  W.  614. 

The  right  claimed  by  tbe  appellees  in  tbis 
case  is  at  most  an  inccrporeal  right,  and  an 
incorporeal  right  can  bs  established  only  by 
grant  or  1^  prescription  presuppoBing  a 
grant,  for  Uie  right  exists  only  in  contem- 
plation of  the  law,  and  cannot  be  transferred 
by  livery  of  possession.  No  ri^t  is  here 
claimed  by  prescription,  and  none  is  daimed 
by  grant. 

Bouvier,  Law  Diet  title,  Orant;  Wms. 
Real  Prop.  I  239;  Mitchell,  Real  Estate  in 
Pa.  chap.  3,  p.  35. 

Meeara.  JiAn  MeO^rem  and  JoMpli 
A.  lliilbem,  for  appellees: 

The  property  in  the  water  of  an  inland 
lake,  whose  bed  is  owned  by  two  or  more, 
acquired  at  different  times  and  from  dif- 
ferent persons,  Is  indivisible,  and  all  the 
pn^rietoTB  are  entitled  to  an  equality  of 
rights  therein  for  tbe  purposes  of  boating 
and  sailing. 

Tbe  law  ordains  that  neither  shall  do  any 
wanton,  negligent,  wilful,  or  capricious  act 
br  fencing  off  or  obstructing  the  waters  of 
Lily  lake  so  as  to  operate  to  the  prejudice 
or  injury  of  tbe  other. 

Runnels  Bullen,  2  N.  H.  636 ;  Mackeneie 
T.  Bankes,  L.  R  3  App.  Cas.  1329 ;  HardtH 
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V.  Jordan,  140  U.  S.  371,  36  L.  ed.  428,  II 
Sup.  Ct  Rep.  808,  838. 

Tbe  appellant's  acts  rendered  tbe  appel- 
lees' improvements  practically  valuelera  for 
the  purposes  for  which  they  were  construct- 
ed. His  acts  clearly  constituted  a  diversion 
of  tbe  water  of  tbe  lake  from  the  appellees' 
use  and  enjoyment,  as  effectually  to  all  in- 
tents and  purposes  as  if  he  had  erected  a 
wall  or  other  impassable  barrier  from  tbe 
bed  of  tbe  lake  an  indefinite  height  up- 
wards. 

Hardin  v.  Jordan,  140  U.  S.  380,  35  L.  ed. 
433,  11  Sup.  Ct  Rep.  808,  838;  Mitchell  t. 
Smale,  140  U.  S.  406,  35  L.  ed.  442,  II  Sup. 
Ct.  Rep.  819,  840. 

Tbe  appellant  has  an  equality  of  right  in 
tbe  whole  surface  of  tbe  water  space  in  said 
lake  with  tbe  appellees  and  other  part  own- 
ers of  tbe  lake  bed,  no  greater  and  no  less. 
In  the  language  of  tbe  law,  each  proprietor 
is  entitled  per  my  et  per  tout  to  the  use  of 
the  whole  bulk  or  volume  of  water. 

Reynolds  V.  Oom.  93  Pa.  461 ;  Bensooter  v. 
Long,  157  Pa.  209,  27  Atl.  674}  Haupfs  Ap- 
peal, 125  Pa.  211,  3  L.  R.  A.  536,  17  Atl. 
436.  . 

Property  in  the  water  is  indivisible,  and 
all  the  proprietors  are  entitled  to  an  equal- 
ity of  rights  therein.  They  must  use  it  aa 
an  entire  stream  in  its  natural  channel,  for 
tfaere  can  be  no  severance  into  parts  without 
consent 

28  Am.  k  Eng.  Enc.  Law,  p.  960;  Gould, 
Waters,  p.  396;  i  204;  Philadelphia  t. 
Spring  Garden,  7  Fa.  34if;  Boy  v.  Bterrett, 
2  Watts,  327,  27  Am.  Dec.  313. 

Mestreut,  J.,  delivered  the  opinion  of 
the  court: 

Lily  lake,  also  known  as  hang  pond  uiA 
Beach  pond,  is  a  non-navigable  body  of  fresh 
water,  rather  oral  in  shape,  about  1  mile 
long,  and  at  its  greatest  width  about  % 
mile  wide.  It  lies  upon  the  mountain,  mid- 
way between  Wilkes-Barre  and  Hazleton,  in 
Conyngbam  township,  Luzerne  county.  "By 
sundry  conveyances  from  the  commonwealth 
and  its  gnmtees,  made  at  different  times 
from  1847  to  1899,  Aaron  Boyd,  the  defend- 
ant, became  the  owner  in  fee  of  six  tracts 
of  land  of  a  total  area  of  215  acres.  The  ie- 
scription  of  the  land  in  the  several  convey- 
ances was  of  the  usual  character,  giving  tbe 
courses  and  distances,  also  the  monuments 
and  the  names  of  the  owners  of  the  adjoin- 
ing lands.  "By  these  several  purdiases," 
■\B  found  by  tbe  trial  judge,  "Mr.  Aaron 
Boyd  became  the  owner  of  the  bed  of  tbe 
lake  and  all  tbe  land  contiguous  thereto  ex- 
cepting 5  acres,  purchased  by  deed  in  fee 
simple  from  Ellas  Slusser  by  Molly  Wornu- 
pr,  one  of  the  plaintiffs.  This  6  acres  is 
situate  at  tbe  west  end  oi  thfr>lake,  wooded. 
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and  includes  a  triangular  shape,  with  its 
base  upon  the  shore,  about  1  acre  and  a 
fourth  of  the  bed  of  the  lake."  Bchloraer, 
otherwise  known  as  "Slusser,"  conveyed  the 
land  to  Mrs.  Wormser  by  deed  dated  October 
20,  1S94,  and  therein  it  is  described  as  fol- 
lows: "Beginning  at  a  stone  planted  for  a 
comer  on  line  of  the  warrantee  name  of 
tract  of  James  McNeal  and  comer  of  Elias 
Sluaser'B  land,  thence  along  land  of  Elias 
EQiuaer  south  sixty-two  degreea  east  seventy 
perches  to  a  stone  a  oomer  on  line  (rf  a  tract 
of  land  in  the  warrantee  name  of  Susannah 
Beaeh>  now  Aaron  Boyd,  tiiance  along  land 
of  the  same  nortii  seventeen  degrees  wert 
twenty-four  perches  to  a  stake  on  the  shore 
of  lAly  take  (formerly  known  as  Long 
pond),  thence  the  same  course  an  unoertain 
distance  to  a  comer  in  said  Lily  lake,  thence 
the  official  draft  ealls  for  southwest  twenty- 
eight  perches  to  a  stone  formerly  a  blade 
oak  tree  on  the  bank  of  Lily  lain,  thenee 
along  the  James  McKeal  tract  souUi  dgh^ 
four  degrea  west  thirty-four  perdies  to  the 
place  of  banning;  containing  five  acres  of 
land  on  the  shore  or  bank  of  Lily  lalu  and 
approximately  two  acres  of  Lily  lake."  HiIb 
land  was  part  of  a  larger  tract  formerly 
owned  by  one  George  B<  Sta<&houBe,  who,  in 
1888,  conveyed  tt  to  Charles  B.  Staekhouse, 
one  course  in  the  description  of  whidi  ex- 
tends "to  a  comer  in  pond  known  as  'Beach 
pond.' "  No  other  reference  is  made  in  the 
deed  to  the  lake.  The  two  subsequent  deeds 
by  which  the  title  to  the  tract  became  vested 
in  Schlosser,  Mrs.  Wormser's  grantor,  con- 
tain the  same  description.  The  deeds  con- 
veying to  Boyd  the  land  adjoining  this  tract 
called  for  "a  oomer  in  Long  pmd,"  which 
is  the  same  as  "a  comer  in  Beach  pond"  in 
the  Wormser  deed.  The  lake  is  fed  by 
springs,  all  of  which  are  on  the  land  of  de- 
fendant ;  and  the  small  outlet  of  the  lake  is 
also  on  his  land.  There  is  no  public  high- 
way, nor  right  in  the  plaintiffs  lo  any  pri- 
vate road,  bordering  on  the  lake.  The  de- 
fendant's predecessor  in  title  built  a  dam  at 
the  outlet  of  the  pond,  which  was  repaired 
the  defendant  about  the  year  1887,  by 
which  50  acres  of  his  meadows  outside  of 
and  adjacent  to  the  water  line  of  the  lake 
were  overflowed,  and  on  which  water  lilies 
grew.  About  the  same  year  the  defendant 
erected  a  summer  house  and  cottage  at  the 
outlet  of  the  lake,  and  constructed  wharves 
and  boat  landings  for  the  use  of  people  who 
viHited  the  place.  The  trial  judge  found 
"that  the  lily  meadow,  the  hiring  of  boats, 
and  the  summer  resort  ao  established  by  de- 
fendant is  of  great  value  to  him,  and  is  in- 
creasing in  value  as  a  popular  resort  be- 
cause of  defendant's  exclusive  control  over 
the  boating,  fishing,  and  lily  meadows." 
The  only  access  for  the  public  to  this  resort 
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is  by  the  private  road  built  1^  the  defend- 
ant since  1890.  Shortly  after  Mrs.  Wormser 
purchased  her  tract  of  land,  she  laid  it  out 
in  28  lots,  fronting  an  avenue  running  paral- 
lel with  the  lake.  Between  this  avenue  and 
the  lake  she  made  a  park.  Some  of  these 
lots  were  sold  and  conveyed  to  the  other 
plaintiffs  in  this  case,  the  deeds  granting  the 
same  rij^ta  and  privities  to  the  use  of  the 
lake  as  Mrs.  Wormser  had.  Summer  resi- 
dences have  been  erected  on  several  of  these 
lots,  boat  landings  have  been  built  at  the 
lake  shore,  and  streets  have  been  graded  on 
the  platted  ground.  In  1806,  Mr.  Boyd 
built  a  boom  of  heavy  logs  fastraied  together 
at  the  ends  by  iron  links,  "and  Vhenaa 
erected  a  barbed  wire  fenoe  across  the  snr- 
faoe  of  the  I^ce.  This  boom  begins  at  tiie 
shore  near  the  eastem  comer  of  iSxn. 
Wonnser's  land,  and  follows  the  line  be- 
tween her  land  and  Mr.  Bead's  land  In  a 
northerly  course  to  the  opposite  shore,  there- 
by, whilst  not  practically  interfering  witii 
the  flow  of  water,  ^eetually  and  permanent- 
ly excluding  plaintiffs  and  all  others  from 
crossing  to  or  from  the  eastem  part  of  the 
lake."  In  July,  1900,  the  plaintiffs  filed 
tills  bill,  praying,  inter  aUa  that  the  defend- 
ant be  required  to  ranove  the  boom  from  the 
said  lake  "so  as  not  to  interfere  wiUi  or  ob- 
strnet  the  plaintiffs  in  their  use  of  said  lake 
for  boating,  flslung,  and  as  a  place  of  recre- 
ation, and  that  he  be  restrained  from  en- 
larging or  extending  said  boom,  or  in  ai^ 
manner  interfering  with  or  obstmcting  the 
plaintiffs,  or  any  of  them,  in  their  lawful 
use  M  said  lake  for  the  purpoees  afOTesaid.'' 
The  bill  and  answer  presented  several  ques- 
tions for  consideration,  but  on  the  trial 
they  were  all  abandoned  excepting  the  right 
of  the  plaintiffs  to  boat  for  pleasure  upon 
tlie  whole  lake.  The  learned  trial  judge 
found  in  favor  of  the  plaintiffs,  and  entered 
the  following  decree:  "That  for  the  pur- 
poses of  boating  and  sailing  the  plaintiffs 
shall  have  the  right  to  enjoy  the  waters  of 
the  whole  lake.  That  the  plaintiffs'  convey- 
ances carry  their  title  to  the  center  of  the 
lake,  and  therefore  the  boom  erected  and 
maintained  by  the  defendant  must  be  re- 
moved by  him  at  his  own  expense."  From 
this  decree  the  defendant  has  appealed. 

The  learned  trial  judge  fell  into  error  in 
holding  that  Mrs.  Wormser  was  a  riparian 
proprietor  of  the  land  adjacent  to  Lily  lake, 
which  extended  her  title  to  the  center  of 
the  lake,  and  therefore  gave  her  the  right  to 
use  the  waters  of  the  entire  lake  for  boating 
purposes.  It  is  no  doubt  the  settled  law  of 
this  state  that  a  grant  of  land  bordering  on 
a  nonnavigable  or  private  stream  extends 
ad  filwn  medium  aquce.  The  conveyance  to 
such  grantee  by  one  who  owns  the  land  ad- 
jacent to  and  under  the  sfereank  ^t^f\.^'fir^ 
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grantee's  title  beyond  the  water  line  of  the 
stream,  and  gives  him  tbe  ownership  of  the 
soil  to  the  middle  of  the  current.  This  is 
groimded  on  the  presiunption  that  such  was 
the  intentioD  of  the  parties  to  the  grant. 
But  the  facts- of  this  case,  which  we  have 
fully  stated,  do  not  warrant  the  application 
of  this  rule  in  the  diBpoaition  of  the  question 
presented  by  this  record.  The  soil  covered 
by  the  waters  of  the  lake  or  pond  was  sus- 
oeptible  of  private  ownership,  and  the  title 
to  it  was,  by  sundry  conveyances  from  the 
commonwealth  and  its  grantees,  vested  in 
Mrs.  Wormser  and  the  defendant.  The 
rights  of  the  parties  to  this  controversy 
must  be  determined  by  the  grants  contained 
in  their  deeds.  Mrs.  Wormser'a  title  can- 
not be  so  construed  as  to  extend  it  to  the 
center  of  Lily  lake  under  the  rule  that  such 
ia  the  intention  of  the  parties  to  grants  of 
land  bordering  upon  non-navigable  streams. 
Her  grantor,  Elias  Schloaaer,  did  not  own 
the  land  to  the  middle  of  the  lake.  In  hia 
deed  to  Mrs.  Wormser  the  quantity  of  land 
CMiveyed,  in  the  bed  and  on  the  bank  of  the 
lake,  respectively,  is  aet  forth  as  "contain- 
ing 6  acres  of  land  on  the  shore  or  bank  of 
Lily  lake,  and  approximately  2  acres  of  Lily 
lake."  The  grant  to  her  ia  described  by 
courses  and  distances  with  the  adjoiners, 
but  does  not  call  for  the  lake  nor  the  bank 
or  shore  of  the  lake  as  a  boundary.  Two  of 
the  points  called  for  in  the  lines  of  the  sur- 
vey, as  given  in  her  deed,  are  on  the  bank 
of  the  lake,  but  the  lake  is  not  inada  a 
boundary  of  the  land  etmreyed,  and  there  is 
nothing  in  the  conveyance  to  Mrs.  Wormser 
showing  an  intention  to  grant  her  any 
rights  beyond'  the  fee  in  the  4and  described  in 
her  deed.  Nor  is  there  anything  In  her 
chain  of  title  from  Uie  commonwealth  prior 
to  her  own  deed  that  refers  to  tne  lake  as  a 
boundary  of  i.Iie  grant  to  any  of  her  prede- 
cessors in  title.  The  three  deeds  immediate- 
ly preceding  Mrs.  Wormser's  deed  in  her 
chain  of  title,  however,  like  the  description 
in  her  own  deed,  call  for  "a  oomnr  in  pond 
known  as  the  Bench  pond,"  thereby  extend- 
ing the  grant  to  a  designated  point  within 
the  pond,  and  ignorinn  the  lake  aa  a  bound- 
ary line  of  tlie  premises  conveyed.  It  is 
dear  from  the  descriptiwi  In  the  several  con- 
veyances in  her  chain  of  title  that  Mrs. 
Wormser  acquired  title  to  the  land  only 
within  the  metes  and  hounds  set  forth  in  her 
deed.  The  language  of  Bradbury,  J.,  de- 
livering the  opinion  of  the  supreme  court 
of  Ohio  in  Lembeck  v.  Njfe,  47  Ohio  St.  330, 
8  L.  It  A.  i>78,  21  Am.  St.  Rep.  828,  24  N.  £. 
686,  IS  applicable  here.  He  says:  "In  the 
remaining  deeds  from  the  Fowlers  to  the 
lands  around  the  lake  the  lands  were  de- 
scribed by  metes  and  bounds  no  mention  of 
the  lake  being  made.  In  descriptions  oi  this 
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class  only  the  lands  within  the  bounds  pass. 
'When  lands  are  granted  by  metes  and 
bounds,  all  the  area  within  those  bounds, 
tnd  no  more,  passes.'  Lookwood  y.  Wtld- 
man,  13  Ohio,  430.  Indeed,  where  the  par- 
ties have  by  their  deed  inclosed  the  land  by 
agreed  lines,  without  any  reference  what- 
ever to  adjacent  natural  objects,  it  is  difS- 
cult  to  conceive  of  a  principle  that  would 
extend  those  lines  to  include  those  natural 
objects,  however  convenient  they  might  be 
to  the  enjoyment  of  the  land  actually  con- 
veyed." 

It  is  contended  by  the  plaintiffs,  however, 
that,  even  if  Mrs.  Wormser's  title  be  limited 
by  the  metes  and  bounds  aet  forth  in  her 
deed,  the  fact  that  she  owns  a  small  portion 
of  the  bed  of  the  lake  gives  them  the  ri^t 
to  use  the  waters  of  the  entire  lake  for  boat- 
ing purposes.  But  with  this  contention  we 
do  not  agree.  The  ownership  in  fee  of  jthe 
soil  covered  by  the  waters  of  Lily  lake  out- 
aide  of  Mrs.  Wormser's  lines  being  in  the  de- 
fendant, we  think  he  has  the  right  to  con- 
trol that  part  of  the  waters  of  the  lake 
above  his  land  to  the  extent,  at  least,  of  pro- 
hibiting the  use  of  the  wi&ters  by  Mrs. 
Wormser  or  her  grantees  for  boating  pur- 
poses. His  grant  of  the  land  in  the  bed 
of  the  lake  gave  him  title  ad  ocelum  et  ad  {»- 
teroB,  and  hence  the  waters  on  his  land  wen 
subject  to  his  use  and  enjoyment.  There 
were  no  rights  of  a  riparian  owner  whidt 
made  those  waters  subject  to  an  easement  in 
favor  of  the  plaintiffs  while  they  covered 
the  defendant's  land.  The  grant  to  the 
plaintiffs  of  a  part  of  the  bed  of  tiie  laln^ 
as  observed  above,  is  clearly  and  distinctly 
defined  by  their  deed,  and  does  not  extend  to 
ihe  oUier  part  of  the  bed  of  the  lake  owned 
in  fee  by  the  defendant.  When,  therefore, 
th^  entered  on  the  waters  covering  Uie  de- 
fendant's land  with  their  boats  for  pleasure 
and  recreation,  they  became  trespassers. 
This  logically  results  from  the  diaraeter  of 
the  title  of  the  parties  to  the  bed  of  the  lake 
vested  in  them  by  their  respective  oonvej^ 
ances.  Each  of  the  parties  owns  his  land  in 
fee,  and  included  fn  that  ownership  la  the 
right  to  the  use  of  the  water  while  it  ia  on 
the  land.  Any  use  of  it  for  boating  pur- 
poses by  another  is  an  infringement  of  the 
righta  oif  property  vested  in  the  owner  of  tiie 
land.  It  follows  from  what  baa  been  said 
that  the  defendant  had  the  right  to  erect  the 
boom  on  his  premises  im  the  purpose  of  pre- 
venting the  plaintiffs  from  boating  or  sail- 
ing on  the  waters  covering  his  land,  and 
that  the  trial  Judge  ma  in  ern»  in  requir- 
ing it  to  be  removed. 

The  decree  of  the  oowrt  Mow  ia  reesrved^ 
and  the  bill  is  dismissed,  at  the  cost  of  Um 
appellees. 
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UNITED  STATES  SUPREME  COURT. 


•CharleB  L.  WEBDINO  et  al.,  Plift.  in  Err., 

V. 

Romanza  Jerome  MEYLER. 

<192  XJ.  S.  673.) 

1.  A  writ  of  error  IvKiied  from  tbe  Ped- 
entl  Svpreme  Court  (or  the  purpose  of 
rerSewlnv  the  declaton  of  a  vtate 
eovrt  Is  properly  directed  to  the  Inferior 
state  coDrt  where  the  Judgment  of  the  highest 
stato  court  wns  ordered  to  be  entered,  and 
where  the  record  remained. 

m,  A  decision  of  tlie  Keutuckr  court  of 
appeals  dcnrtuK  any  force  or  effeut  to 
am  Indiana  Jadvment,  which  la  based  on 
a  denial  of  the  Jurisdiction  at  the  Indiana 
court  because  of  the  place  of  service,  pre- 
sents a  Federal  question  for  review  in  the  Su- 
preme Court  of  the  United  States,  where  euch 
dental  can  be  Justified  only  on  the  ground  that 
the  VIrKlnta  compact  of  1789  and  the  act  of 


JNOTl. — Practice  and  procedure  governing  the 
transfer  of  cautes  to  the  Federal  Supreme 
Court  on  urit  of  error  or  appeal, 

I.  /Mtrodwotfofi,  838. 
II.  The  writ  of  error. 

a.  laavanoe  and  allotoance. 

1.  Tn  generah  834, 

2.  Where  the  vrit  rung  to  a  stsM 

court,  836. 

b.  To  what  court  dieted,  836, 

c.  Form. 

1.  Generally,,  838. 

2.  Description  of  porMes,  888. 

d.  AmendmenU,  839. 

e.  BervUse,  840. 

III.  The  appeal. 

a.  General  regutremefita,  841. 

b.  Allowance,  841. 

c.  Description  of  parties,  843. 

IV.  The  citation. 

a.  SeceeMj/. 

1.  On  appeal,  843. 

2.  On  writ  of  error,  844. 

b.  Formal  requisites,  844. 
e.  Bp  tchotn  signed. 

1.  In  general,  845. 

2.  On  v>rtt  of  error  to  state  oourtj 

84S. 

d.  fiervloe,  845. 

V,  Time  for  inamuting  proceedings. 

a.  When  review  onlg  is  desired. 

1,  Appeals  from,  or  writs  of  error 

to,  inferior  Federal  courts,  846. 

2.  IFrtts  or  error  to  state  oourte, 

847. 

h.  When  supersedeas  i»  desired,  847. 

e.  Bo^e  timo  it  to  be  computed. 

1.  When  time  begins  to  run,  848. 

2.  When  appellate  proceedings  are 

deemed  begun,  849. 

3.  8if»pen»ion»  and  tntemipHoiu, 

849. 

d.  HoK  nblection  meg  be  raised,  830. 

VI.  Filing  revord  and  docketing  cauee. 

a.  Time,  850. 

b.  Olcrk'3  fees.  852. 

c.  DookeUng  twice,  852. 
TII.  Appearance,  858. 
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Congress  of  February  4,  1791  (1  Stat,  at  L. 
189.  chap.  4),  admitting  Kentucky  to  the 
Union,  did  not  confer  the  right  of  Jurisdic- 
tion which  the  Indiana  court  attempted  to 
exercise,  -and  which  the  state  of  Indiana 
claims. 

3.  Jarlsdlotlon  Is  acqnlred  by  an  Indi- 
ana court  by  service  of  process  on  tlte 
Oblo  river  on  the  Kentncky  side  of 
the  low-water  mark  on  the  Indiana  shore.  In 
view  of  the  condition  contained  In  the  Vir- 
ginia compact  of  1789,  |  11,  that  the  Juris- 
diction of  the  proposed  state  of  Kentuclcy  on 
the  Ohio  river  should  be  "concurrent  only 
with  the  states  which  may  possess  the  oppo- 
site shores  of  the  said  river,"  which  condition 
Congress  necessarily  assented  to  and  adopted 
when  It  consented  to  the  Virginia  compact  by 
the  act  of  February  4, 1791  (1  Stat,  at  U  189, 
chap.  4),  admitting  Kentnclj  to  the  Union. 

(Febroary  23,  1904.) 


VIII.  Parties. 

a.  Wluj  may  institute  prooeedinga,  854. 

b.  Seoesaarp  or  proper  parties,  855. 

c.  Abatement  and  substitution,  856. 
IX.  Securittf. 

a.  2ieae»i>ttv.  858. 

b.  Requirements  as  to  time. 

1,  In  general,  858, 

2.  Whenauperaedeas  is  desired,S56. 

c.  Formal  requisites  in  general,  859. 

d.  Parties,  8S9. 

e.  Buretiea,  860. 

f.  'Aoceptatice  and  approval,  860. 

g.  Amount,  860. 

h.  Sew  or  addtUoniU  aeouritif,  862. 

X.  Further  proceedinga  pending  error  or  ap- 
peal. 

a.  In  general,  862. 

b.  When  there  is  auperaedeaa. 

1.  Compliance  with  statutes  aa  ef- 

fecting. 
(a)  In  civn  cases,  864. 
tb)  In  orimtnal  caaes,  866. 

2.  What  action  is  precluded  by  eup- 

ersedeaa,  866. 
8.  Modifying  or  vacating,  868. 

c.  Infumtion  caaea,  868. 

d.  Habeas  corpus  proeeedii^a,  869. 

e.  Baa,  870. 

XI.  Second  appeal  or  writ  of  error,  870. 

I.  /ntroductfon. 

The  attempt  has  here  been  made  to  show  by 
all  the  applicable  decisions  each  step  In  the 
process  of  transferring  a  cause  to  the  Federal 
Supreme  Court  by  writ  of  error  or  appeal,  with 
the  single  quallflcatlon  that  decisions  with  ref- 
erence to  the  record.  Its  form,  and  contents,  ex- 
cept Bo  far  as  the  question  of  Its  filing  with  the 
clerk  of  tlie  higher  court  is  concerned,  have  not 
been  Included. 

Reference  has  been  freely  made  to  controlling 
provisions  of  court  rules  and  statutes  ;  but  there 
bas  been  no  effort  to  tjuote  these  provisions  In 
full,  and  they  should  be  examined  carefully  be- 
fore nttempting  to  thread  the  Intricate  mazes 
of  this  procedure. 

Speaking  generally,  the  practice  and  proce- 
ss 
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ERROR  to  the  Warren  County  Circuit 
Court  of  the  State  of  Eentudcj  to  re- 
view a  judgment  dimnissiiig  an  action  on  an 
Indiana  judgment,  entered  in  pursiuinoe  of 
a  mandate  of  the  Court  of  Appeals  of  that 
State,  which  sustained  the  exceptions  to  a 
judgment  of  the  trial  court  in  favor  of 
plaintiffs.  Reversed. 

The  facta  are  stated  in  the  opinion. 
Mesara.  Merrill  Moores,  Caaaiva  O. 
Hndley,  and  Charles  W.  Miller  for  plain- 
tilTs  in  error. 

Mr.  D.  W.  Sandera  for  defendant  in 
error. 

Maimmm,  .1.,  delivered  the  opinion  of  the 
court: 

This  is  a  writ  of  error  to  a  circuit  court 


dare  gOTernlDe  the  transfer  of  a  cause  to  the 
Federal  Supreme  Coart  on  writ  of  error  to  a 
circuit  court  hat  been  taade  the  atandard  for  ap- 
peals from,  and  writ*  of  error  to.  the  varlons 

other  courtn  over  which  the  former  eonrt  exer- 
cises appellate  Jurisdiction.  In  the  original  Ja- 
diclarr  act.  ConKress,  after  prescribing  regnta- 
tloDS  for  the  review  by  writ  of  error  of  circuit- 
court  Jndements  and  decrees,  declared  that  the 
review  of  the  Judgments  of  state  courts,  author- 
ized by  that  act,  should  be  In  the  same  manner 
and  under  the  same  regulations,  and  the  writ  of 
error  was  to  have  the  same  effect,  aa  If  the  judg- 
ment or  decree  complained  of  had  been  rendered 
or  passed  Id  a  circuit  court.  Act  of  September 
24.  1789,  1  Stat,  at  L.  85,  chap.  20,  I  25.  And 
when,  later,  provision  for  review  hyappeal,  In- 
Rtead  of  writ  of  error,  was  authorized  from  final 
Judgments  of  the  circuit  courts,  or  of  district 
courts  acting  as  circuit  courts.  In  equttj  and  ad- 
miralty causes.  It  was  provided  that  "such  ap- 
peals shall  be  subject  to  the  same  rules,  regu- 
lations, and  restrictions  as  are  prescribed  tn 
law  In  case  of  writs  of  error."  Act  of  March  3, 
1803.  2  Stat,  at  L.  244,  chap.  40.  And,  In  ex- 
tending the  appellate  Jurisdiction  of  the  Federal 
Supreme  Court  over  other  courts.  Congress  has 
usually  eitpressly  made  applicable  the  procedure 
governing  api>eals  from,  and  writs  of  error  to, 
the  circuit  courts.  Statutory  provisions  of  this 
character  exist  with  reference  to  appeals  from, 
and  writs  of  error  to,  territorial  courts  (U.  S. 
Rev.  Stat.  |  702,  V.  6.  Comp.  Stat  1901,  p.  671), 
the  eonrt  of  appeals  of  the  District  of  Columbia 
(Act  February  29, 1898,  27  Stat,  at  U  434.  chap. 
74,  I  8),  the  court  of  private  land  claims  (Act 
March  3,  1891,  'iQ  Stat,  at  L.  858,  chap.  539. 
I  9),  the  supreme  court  of  the  Philippine  Islands 
(Act  .Tuly  1.  1002.  32  Stat,  at  L.  695,  chap. 
1369,  f  10).  and  for  the  United  StatM  court  In 
the  Indian  territory  (Act  of  March  3,  1891,  26 
Stat  at  U  829,  chap.  517,  I  18.  n.  8.  Comp. 
Btat.  1901,  p.  553).  The  same  result  Is  reached, 
BO  far  as  the  Porto  Ttlco  supreme  court  and  the 
district  court  of  the  United  States  for  the  dis- 
trict of  Porto  Rico  are  concerned,  by  an  enact- 
ment that  the  procedure  governing  writs  of 
error  to,  and  appeals  fmrn,  the  territorial  su- 
preme courts  shall  govern  (31  Stat,  at  L.  85. 
chap.  191.  S  35}  ;  aud  this  must  niso  be  true  of 
the  district  court  of  Alaska  In  view  of  the  deci- 
sion In  The  Coqultlam  v.  United  States,  163  U. 
8.  84fl,  41  L.  ed.  184,  16  Sup.  Ct.  Bep.  1117, 
that  such  court  Is  a  territorial  sopreme  court. 
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of  the  state  of  Kentucky  on  a  judgment  en- 
tered there  in  pursuance  of  a  mandate  of 
the  court  of  appeals  of  tiiat  state  ( 107  Ky. 
310,  92  Am.  St.  Rep.  347.  S3  S.  W.  809,  107 
Ky.  685,  60  S.  W.  20).  The  action  was 
brought  upon  an  Indiuia  judgment  The 
answer  denied  the  jurisdietifm  of  the  Indi- 
ana court.  It  was  not  disputed  that  the 
service  in  Uuit  suit  was  on  a  steamboat  la 
the  Ohio  river  on  the  Indiana  side.  At  the 
trial  two  questions  were  left  to  the  jury. — 
one  whether  the  person  purporting  to  act  aa 
the  attorney  of  the  defendant  in  the  Indi- 
ana suit  was  authorized  to  represent  him, 
and  the  other  whether  the  summons  in  that 
suit  was  served  on  the  Indiana  or  Kentndcy 
side  of  the  low>water  mark  of  the  Ohio  liver 
where  it  touehes  the  Indiana  shore.  The 

Even  where  the  statute  Is  silent  on  the  sub- 
ject, the  same  regulations  doubtless  would  con- 
trol. Castro  V.  United  States,  3  Wall.  46,  18  L. 
ed.  163. 

The  regulations  governing  writs  of  error  to 
state  courts  are  made  tbe  standard  so  far  aa 
the  Hawaiian  courts  are  concerned.  31  Stat, 
at  L.  141.  chap.  389,  |  86. 

II.  The  writ  of  error. 

a.  laauance  and  allowance. 

1.  Inffenmral. 

The  usual  practice  is  to  have  a  writ  of  error 
from  rhe  Federal  Supreme  Court  to  an  Infterlor 

court  allowed  npon  a  formal  petition  therefor. 
But  the  formal  allowance  of  a  writ  of  error  di- 
rected to  a  Federal  circuit  court  has  never  been 
held  to  be  necessary,  it  Issues  In  a  proper  case 
as  a  matter  of  right,  without  any  action  of  tbe 
circuit  court  as  a  court  E»  parte  Virginia  (Ae 
Barksdale),  112  V.  8.  177,  28  L.  ed.  691,  5  Sup. 
Ct  Rep.  421. 

In  Davidson  v.  Lanier,  4  Wall.  447,  IS  L.  ed. 
377,  objection  was  made  that  the  writ  of  error 
(In  this  case  directed  to  a  Federal  district  court) 
was  not  allowed  by  any  Judge.  But  tbe  court 
said  that  this  was  unnecessary  ;  and  tbat  It  was 
enough  that  It  was  Issued  and  served. 

However,  the  provision  of  United  States  Sa- 
preme  Court  rule  35,  adopted  after  the  enact- 
ment ot  the  circuit  courts  of  appeals  act  of 
March  3,  1891,  that,  where  a  direct  review  of  a 
district  or  circuit  court  Judgment  or  decree  Is 
sought  under  that  act,  the  plaintiff  tn  error  or 
appellant  "shall  file  with  the  clerk  of  tbe  court 
below,  with  hie  petition  for  the  writ  of  error  or 
appeal,  an  assignment  of  errors  which  shall  set 
out  separately  and  particularly  each  error  as- 
serted and  Intended  to  be  urged,"  and  that  no 
writ  of  error  or  appeal  "shall  be  allowed**  un- 
til such  asalgnment  of  errors  shall  have  been 
filed,  evidently  was  framed  with  the  common 
practice  In  view. 

It  would  seem,  therefore,  tbe  safer  practice  In 
sueh  eases  to  have  the  writ  formally  allowed 
upon  petition.  But  failure  In  this  regard  woald 
probably  be  regarded  as  a  defect  of  form  rather 
than  of  substance.  At  least,  this  was  the  con- 
st met  ion  given  by  a  circuit  court  of  appeal*  to  a 
similar  provision  tn  one  of  Its  rules.  Alaska 
United  Gold  Min.  Co.  v.  Keating  53  C  C.  A. 
QTiTi.  116  Fed.  561.  Compare,  ^sq,  deelsIoBs  cited 
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jury  found  against  the  authori^  of  the  al- 
leged attorney,  and  found  that  the  service 
was  on  the  Kentudcy  side  of  the  tow-water 
mark,  and  therefore,  it  is  assumed,  within 
the  boundaries  of  Kentucl^.  Thereupon  the 
plaintiffs  in  error  (the  original  plaintlfTs) 
moved  for  judgment  notwithstanding  the 
findings  of  the  jury,  and  judgment  was  or- 
dered. The  defendant  excepted  and  ap- 
pealed. The  court  of  appeals  sustained  the 
exceptions  and  ordered  a  judgment  on  the 
verdict  diamissing  the  action.  A  judg- 
ment was  entered,  as  ordered,  in  the  court 
below. — the  above-mentioned  circuit  court, 
— and  this  writ  of  error  was  brought. 

It  is  suggested  that  the  writ  of  error 
should  have  been  directed  to  the  court  of 
appeals.   But  it  appears  from  t^e  form  of 

infra,  III.  b,  respecting  necessity  of  formal  at- 
low&nce  of  appeal. 

By  the  express  provision  of  the  act  of  Febru- 
ary e,  188»  (25  Stat,  at  L.  666,  chap.  113,  I  6. 
U.  8.  Comp.  Stat.  1901,  p.  669),  no  writ  of  er- 
ror to  review  a  conviction  In  a  Federal  eonrt  In 
a  capital  case  shall  be  sued  out  of  the  Supreme 
Court,  or  be  granted,  unless  a  petition  therefor 
Bhall  be  filed  .within  n  speclfled  time  (see  infra, 
V.  a,  1.— Hall  V.  United  Stetea,  140  U.  8.  118, 
35  L.  ed.  8T7,  11  Sop.  Ct.  Rep.  761)  with  the 
clerk  of  the  court  in  which  the  trial  was  had. 

The  allowance  of  writs  of  error  to  district  or 
circuit  courta  by  the  expreaa  provlalona  of 
United  Statea  Supreme  Court  rule  30  may  be 
made  In  term  time  or  In  vacation,  by  any  Jus- 
tice of  the  Federal  Supreme  Court,  or  by 
any  clrcalt  Judge  within  bU  drcnlt,  or  by  any 
district  Judge  within  his  district.  Re  Claasen, 
140  U.  8.  200,  86  L.  ed.  409,  11  Sup.  Ct.  Rep. 
735. 

And  the  justice  of  the  Federal  Supreme  Court 
need  not  be  the  one  assigned  to  the  particular 
circuit  which  Inelndes  the  eonrt  whose  Jndg- 
oient  Is  sought  to  be  reviewed.  Hudson  v. 
Parker,  156  U.  S.  277,  89  L.  ed.  424,  15  Sup.  Ct. 
Rep.  450. 

The  Federal  Sapreme  Court  early  held  that 
write  of  error  to  remove  canaes  to  that  court 
from  inferior  courts  could  regularly  Issue  only 
from  the  jerk's  ofllce  of  the  former  court 
West  V.  BamsB.  2  Dall.  401.  1  L.  ed.  483.  Tbia 
decision  led  to  the  enactment  of  the  act  of  May 
8,  1762,  I  9  (1  Stat,  at  L.  278,  chap.  36,  V.  S. 
Comp.  Btat.  1901,  p.  718),  by  which  It  was  pro- 
vided that  such  writs  might  be  issued  by  the 
clerks  of  the  several  Federal  circuit  courts. 
Mussina  v.  Cavazos,  6  Wall.  355,  18  L.  ed.  810. 

And  a  Btatutory  provision  that  writs  of  error 
to  a  territorial  supreme  court  could  be  prose- 
cuted In  the  same  manner  and  under  the  same 
regulations  as  though  the  Judgment  had  been 
rendered  by  &  Federal  circuit  court  was  held  to 
confer  the  power  to  Issue  sucb  writ  upon  the 
clerk  of  the  territorial  court.  Sheppard  v.  Wil- 
son, 6  How.  210,  12  L.  ed.  120. 

2.  Where  the  tcrit  runs  to  a  state  court. 

The  foundation  of  the  jurisdiction  of  the  Fed- 
eral Supreme  Court  over  the  judgments  of  state 
courts  Is  the  writ  of  error.  Oleason  v.  Florida, 
0  Wall.  779,  19  L.  ed.  730 ;  Bondurant  v.  Wat- 
son, 103  U.  8.  278,  26  L.  ed.  447. 

And  where  the  writ  of  error,  thoogh  properly 
06  L.  R.  A. 


the  Older  of  that  court  that  the  reraird  re- 
mained in  the  lower  court,  where  judgment 
was  ordered  to  be  entered,  and  the  writ 
properly  ran  to  the  court  where  the  judg' 
ment  had  to  be  rendered.  Rothsohild  v« 
Knight,  184  U.  S.  334,  46  L.  ed.  673,  22  Sup. 
Ct.  Kep.  391.  It  is  sug^ieated  further,  that 
the  record  does  not  show  a  Federal  question. 
But  the  jurisdiction  of  the  Indiana  court 
was  put  in  issue  by  the  pleadings,  and  it  is 
apparent  from  what  baa  been  said  that  the 
decision  went  on  a  denial  of  that  jurisdic- 
tion because  of  the  place  of  service.  That 
denial  could  be  justified  only  on  the  ground 
that  the  compact  of  Virginia  and  the  act  of 
Congress  of  February  4.  1791  (1  Stat,  at  L. 
189,  chap.  4),  admitting  Kentucky  to  the 
Union,  did  not  confer  the  right  of  juris- 

allowed,  has  never  actually  been  issued,  tbe  Su- 
preme Court  of  the  United  Statea  is  without 
jurisdiction.  Em  parte  Ralston,  119  U.  8.  613, 
30  L.  ed.  S06,  7  Sup.  Ct.  Rep.  317. 

Writs  of  error  from  the  Supreme  Court  of  the 
United  States  to  state  courts  are  required  by  TJ. 
S.  Rev.  Stat.  I  1003,  U.  S.  Comp.  Stat.  1901,  p. 
713,  to  be  Issued  in  the  same  manner  and  under 
the  same  regulations,  and  ere  to  have  the  same 
effect,  as  though  the  Judgment  or  decree  com- 
plained of  bad  been  rendered  or  passed  in  a 
court  of  the  United  States.  Miller  v.  Texas,  138 
U.  8.  635,  38  L.  ed.  812,  14  Sup.  Ct.  Rep.  874. 

Rut  such  writs  of  error  can  only  Issue  upon 
allowance  either  by  the  proper  Judge  of  the  state 
court,  or  by  a  justice  of  the  Federal  Supreme 
Court.  Gleason  v.  Flwlda,  9  Walt.  779,  19  L. 
ed.  730;  Northwestern  Union  Packet  Co.  v. 
Home  Ins.  Co.  154  U.  S.  588,  Appx.,  and  20  L. 
ed.  403.  14  Sup.  Ct.  Hep.  168 ;  Hartford  F.  Ins. 
Co.  v.  Var  Duzer,  9  Wall.  784,  note,  19  L.  ed. 
827. 

Decisions  with  reference  to  writs  of  error  to 
Inferior  Federal  courts  are,  on  Otis  point.  Inap- 
plicable. Northwestern  Union  Packet  Co.  v. 
Home  Ins.  Co.  154  U.  8.  588,  Appx.,  and  20  L. 
ed.  463,  14  Sup.  Ct.  Rep.  168. 

The  Issuance  of  a  citation  Is  not  tbe  equiva- 
lent of  the  allowance  of  the  writ  of  error.  Olea- 
son V.  Florida,  9  Wall.  779,  19  L.  ed.  730. 
Here  proceedings  in  error  to  review  a  Judgment 
of  a  state  court  were  dismissed  because  there 
had  been  no  allowance  of  the  writ  of  error,  al- 
though a  clt&tlou  had  been  signed  by  an  asso- 
ciate Justice  of  the  Federal  Supreme  Court. 

The  proper  Judge  of  the  state  court  is  tbe 
chief  Justice  or  chancellor,  unless  the  eonrt  Is 
composed  of  a  single  Judge  or  chancellor,  when 
the  writ  may  be  allowed  by  htm.  Bartem^er 
V.  Iowa,  14  Wall.  26,  20  L.  ed.  792. 

The  allowance  of  a  writ  of  error  by  an  asso- 
ciate judge  of  tbe  New  York  court  of  appeals 
who  does  not  purport  to  act  as  chief  judge  or 
chief  Judge  pro  tern.  Is  not  sufflclent,  although 
there  Is  an  afQdavIt  by  counsel  that  the  cbief 
Judge  of  the  court  Is  abroad  In  Europe,  and  will 
be  for  some  time  to  come.  Havnor  v.  New 
York,  170  U.  S.  408,  42  L.  ed.  1087,  18  Sup.  Ct. 
Rep.  631. 

But  such  writ  was  properly  allowed  where 
signed  In  the  absence  of  the  chief  justice,  by  a 
Judge  who  described  himself  as  presiding  Judf^re 
of  the  highest  state  court,  since  It  will  be  pre- 
mimed  that  he  was  such  at  tbe  tinw  otslgoloa, 
Digitized  byVj\jU5T:l 


888 


United  States  Sufbeue  Coubt. 


Fbb.. 


diction  which  the  Indiana  court  attempted 
to  exercise,  and  which  the  state  of  Indiana 
claims.  The  judgment  and  the  opinion  of 
the  court  of  appeals  both  disclose  that  the 
decision  was  against  tiie  right  under  the 
statutes  referred  to,  and  that  it  was  on 
that  ground,  only,  that  the  Indiana  judg 
ment  was  denied  any  force  or  effect.  The 
question  aa  to  the  right  of  jurisdiction  suffi- 
oently  appears.  San  Joa^  Land  d  Water  (Jo. 
V.  San  Joa6  Ranch  Go.  180  U.  S.  177,  180, 
47  L.  ed.  765,  708,  23  Sup.  Ct.  Bep.  487.  It 
is  not  denied  that  that  question  is  one  which 
can  be  taken  to  this  court.  Penrtsylvania  v. 
Wheeling  d  B.  Bridge  Co.  13  How.  518,  566, 
14  L.  ed.  240,  260. 

We  pass  to  the  question  decided  by  the 
court  of  appeals.   In  1780  the  state  of  Vir- 


ginia passed  a  statute  Icnown  as  the  Vir- 
ginia compact.  This  statute  proposed  the 
erection  of  the  district  of  Kentucky  into  an 
independent  state  upon  certain  conditions. 
One  of  these  was:  S  H-  "Seventh,  that  the 
use  and  navigation  of  the  River  Ohio,  so  far 
as  the  territory  of  the  proposed  state,  or 
the  territory  which  shall  remain  within  the 
limits  of  this  commonwealth,  lies  thereon, 
shall  be  free  and  common  to  the  citizens  of 
the  United  States,  and  tbe  respective  juris- 
dictions of  this  commonwealth  and  of  the 
proposed  state  on  the  river  as  aforesaid 
shall  be  concurrent  only  with  the  states 
which  may  possess  the  opposite  shores  of  the 
said  river."  13  Hening,  Stat,  at  L.  17.  (The 
previous  cession  by  Virginia  of  its  rights 
in  the  territory  norUiwest  of  the  Ohio  had 


Bailer  v.  G^.  138  U.  S.  62,  34  L.  sd.  869,  11 
Sup.  Ct  Uep.  2S6. 

A  writ  of  error  to  the  superior  court  of  Buf- 
falo may  be  allowed  by  tbe  chief  Judge  of  the 
New  York  court  of  appeals  to  review  a  JudRinent 
entered  In  the  Inferior  state  court  upon  the  re- 
missloa  of  the  proceedings  to  that  court.  Al- 
drlcb  V.  SEtmi  Ins.  Co.  8  Wall.  491,  19  L.  ed. 
478. 

The  allowance  of  the  writ  Is  not  a  matter  of 
rlfflit,  whether  sought  from  the  proper  Judge  of 
the  state  court  or  from  a  Justice  of  the  Federal 
Supreme  Court.  Gleason  v.  Florida,  9  Wall. 
77b,  19  L.  ed.  730;  State  ea  rel.  Kickbush  v. 
HoeUInger,  85  Wis.  303 ;  Hamilton  v.  Kneeland, 
1  Nev.  60. 

Bat  If  any  doubt  exists  as  to  the  right  to  have 
the  writ  of  error,  the  chief  Justice  of  the  state 
court,  when  applied  to,  should  allow  the  writ 
Hamilton  v.  Kneeland,  1  Nev.  60. 

Argument  on  an  application  for  the  allowance 
ot  such  a  writ  of  error  has  In  some  Instances 
been  allowed  before  the  full  bench  of  the  Fed- 
eral Supreme  Court  because  of  the  urirency  of 
the  case  and  Its  Importance.  Twltchell  v.  Peun- 
sylvanla,  7  Wall.  321,  19  L.  ed.  223;  Spies  v. 
Illtnoiii,  123  U.  S.  148.  31  Ll  ed.  80,  8  Sup.  Ct 
Rep.  21. 

But  such  applICBtlona  will  not  be  entertained 
by  the  court  In  session,  except  wben  a  Justice 
thereof,  upon  consideration  of  the  record,  deems 
It  proper,  under  special  circumstances,  to  In- 
dorse thereon  a  request  that  counsel  be  per- 
mitted to  proceed  In  that  way.  Re  Ingalls.  130 
U.  B.  R48,  85  L.  ed.  266,  11  Sap.  Ct  Kep.  652. 

"Applications  to  this  court  for  a  writ  of  error 
to  a  state  court,"  said  Mr.  Chief  Justice  Fuller, 
la  Re  aobertson.  156  U.  8.  183,  39  L.  ed.  389,  16 
Sup.  Ct  Rep.  324,  "are  not  entertained,  anless 
at  the  request  ot  one  ot  the  members  of  the 
court  concurred  in  by  his  associates." 

And  such  an  application  will  be  refused  when 
the  Supreme  Court  of  the  United  States,  after 
hearing,  is  of  the  opinion  that  It  is  apparent 
upon  the  face  of  tbe  record  that  the  allowance 
of  tbe  writ  could  only  result  in  the  affirmance  ot 
tbe  Judgment  Re  Kemmler,  186  U.  8.  486,  34 
L.  cd.  519.  10  Snp.  Ct.  Rep.  980 ;  Spies  T.  lUI- 
nuis,  123  U.  8.  131,  31  Ia  ed.  80,  8  Sap.  Ct. 
Rep.  21. 

"That  Is,  In  effect,"  said  Mr.  Chief  Jasttce 
Waltfl  In  the  case  last  cited,  "what  was  done  In 
Twltchell  T.  rennsylvania,  T  WalL  821, 19  L.  ed. 
223,  where  tbe  writ  was  refused  because  tbe 
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questions  presented  by  tbe  record  were  *no  long- 
er subjects  of  discussion  here,'  although.  If  they 
had  been,  In  the  opinion  of  tbe  court  'open'  It 
would  have  been  allowed.  When,  under  |  5  of 
our  rule  6,  a  motion  to  allirm  Is  united  with  a 
motion  to  dismiss  for  want  of  Jurisdiction,  the 
practice  bas  been  to  grant  tbe  motion  to  afflrm 
wben  'tbe  question  on  wblcb  onr  Jurisdiction  de- 
pends wss  BO  manifestly  decided  right — tbat  tbe 
cam  ought  not  to  be  held  for  further  argument.' 
Arrowsmltb  v.  Harmonlng.  118  U.  S.  104,  195, 
30  L.  ed.  243,  6  Sup.  Ct  Kep.  1023 ;  Church  v. 
Kelsey,  121  U.  8.  282,  30  L.  ed.  960.  7  Sup.  Ct 
Uep.  807.  Tbe  propriety  of  adopting  a  similar 
rule  upon  motl«is  in  open  eoutt  for  tbe  allow- 
ance of  a  writ  of  error  Is  apparent  for  certainly 
we  would  not  be  JustlQed  as  a  court  In  sending 
out  a  writ  to  bring  up  for  review  a  Judgment  of 
the  highest  court  of  a  state  wben  It  is  apparent 
on  the  face  of  the  record  that  oar  duty  would  be 
to  grant  a  motion  to  affirm  as  soon  as  it  was 
made  in  proper  form." 

The  writ  of  error  may  be  issued  by  a  cleric  of 
the  circuit  court  under  the  seal  of  that  court 
Buel  V.  Van  Ness,  8  Wheat.  312,  6  L.  ed.  624. 

Tbe  prevailing  custont,  after  tbe  proper  al- 
lowance of  tbe  writ,  bas  beta  few  tbe  clerk  of 
tbe  Federal  Supreme  Court,  or  of  the  clrenlt 
court  of  the  proper  district,  to  Issue  the  writ 
It  seems  very  doubtful  whether  the  clerk  of  tbe 
state  court  can  issue  tbe  writ  on  the  allowance 
of  tbe  chief  Justice  of  tbat  court.  Bm  ports 
Ralston,  119  U.  S.  613.  80  L.  ed.  506.  7  Sap.  Ct 
Rep.  317.  See  infra.  II.  d,— Ulller  t.  Texas. 
153  TT.  S.  635,  88  L.  ed.  812,  14  Sap.  Ct  Btap. 
874. 

b.  To  what  court  dirtetei. 

Where  tbe  appellate  JarisdlcHon  of  tbe  Fed- 
eral Supreme  Court  over  state  courts  Is  Invoked, 
the  writ  of  error,  though  sued  out  for  tbe  pur- 
pose of  reviewing  the  decision  of  the  highest 
state  court  to  which  the  cause  could  be  carried. 
Is  not  always  directed  to  that  court 

The  writ  ot  error  Is  to  oiierate  on  the  eoart 
having  the  record,  and  not  on  the  parties. 
Cohen  V.  Virginia,  6  Wheat  410,  5  L.  ed.  292. 

It  Is  therefore  properly  directed  to  the  coart 
which  holds  tbe  proceedings  as  a  part  of  Its  own 
records,  and  exercises  judicial  power  over  thos- 
Uaot  V.  Palao,  4  How.  590.  11  U  ed.  1116; 
Atberton  v.  Powlor,  91  U.  S.  148.  28  L.  ed.  265 ; 
Oelston  V.  Hoyt,  8  Wheat  246jXx^  «d.  381. 
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been  on  oondltion  tbst  the  territory  bo  ceded 
should  be  laid  out  and  formed  into  states. 
Act  of  Deramber  20,  1783,  11  ]^nii^,  Stat, 
at  Jj.  326.)  The  act  of  Congress  of  February 
4,  1791,  chap.  4  (1  Stat  at  L.  189).  eoments 
and  enacts  that  the  "district  of  Kentucky, 
within  the  jurisdiction  of  the  said  eomnion- 
wealth"  of  Virginia,  shall  be  formed  into  a 
new  state,  and  admitted  into  the  Union.  As 
a  preliminary  it  zecites  the  consent  of  the 
Virginia  legislature  by  the  above  act  of 
1788. 

Under  article  4,  8  3,  of  the  Constitution, 
a  new  state  could  not  be  formed  in  this 
way  witbln  the  jurifldiotion  of  Virginia, 
within  which  Kentucky  was  recognized  as 
being  by  the  words  last  quoted,  without  the 
consent  of  the  l^islature  of  Virginia  as 

The  writ  la  ordlaarllf  directed  to  the  coart 
which  rendered  the  Judgmeot,  i.  e.,  the  hIgbeBt 
court  of  a  state  In  which  a  declalon  In  the  an  It 
could  be  had.  (As  to  when  Judgment  la  that  of 
the  highest  state  court  see  dlv.  HI.  b.  In  note  to 
Apex.  Tramp.  Co.  t.  Qarbade,  62  L.  R.  A.  S18.) 
"It  Is  perhaps  safe  to  say."  said  Ur.  Chief  Jus- 
tice Walte  In  Atherton  t.  Fowler,  91  U.  S.  143, 
23  L.  ed.  265,  mpra,  "that  a  writ  will  never  be 
dismissed  for  want  of  jurisdiction  because  It  la 
directed  to  the  highest  coart  In  which  a  decf< 
slon  was  and  could  be  bad.  We  may  be  able  In 
all  cases  to  reach  the  record  by  such  a  writ,  and 
may  be  compelled  to  send  out  anotber  to  a  dif- 
ferent court  before  our  object  can  be  accom- 
plished; but  that  It  no  ground  for  dismissal. 
We  have  the  right  to  send  there  to  see  if  we  can 
ohtftlo  what  we  want." 

hut  where  the  record  remains  in  tbe  Inferior 
state  court  the  writ  of  error  may  be  directed  tn 
that  court.  McDonald  -  v.  Massachusetts,  1^ 
n.  S.  311,  4CS  L.  ed.  542,  21  Sup.  Ct.  Rep.  389: 
Rothschild  T.  Knight,  184  U.  S.  334,  46  L.  ed. 
D78.  22  Sup.  Ct  Rep.  391. 

Where  the  highest  court  of  a  state  renders 
final  judgment,  and  sends  tbat  Judgment  to  the 
court  below  for  execution,  and  with  the  Judg- 
ment tbe  record,  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States  properly  Is- 
sues to  tbe  lower  court.  Wurts  Hoagland. 
105  U.  S.  701,  28  L.  ed.  1109 ;  Gelaton  v.  Hoyt. 
8  Wheat.  246,  4  L.  ed.  381 ;  Oreen  v.  Van  Bua- 
kerk,  3  Wall.  448,  18  L.  ed.  245 ;  McGulre  t. 
MassachuitettB,  3  Wall.  382,  IS  L.  ed.  164. 

And  where  the  highest  court  of  tbe  state  re- 
Twsea  tbe  Judgment  of  aa  Inferlw  court,  and 
remands  the  canae  with  directions  to  enter  Judg- 
ment In  accordance  with  Its  opinion,  and  remits 
the  record  to  that  court,  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States  Is  prop- 
erly issued  to  the  lower  court,  although  the 
Judgment  is.  In  effect,  the  Judgment  of  the  Su- 
preme Court,  Polleys  v.  Black  River  Improv. 
Co.  113  V.  8.  81,  28  L.  ed.  988,  5  Sup.  Ct.  Rep. 
869. 

But  at  any  time  before  the  remittitur  the  writ 
may  be  directed  to  the  higher  court.  Wurts  v. 
Hoagland,  105  U.  S.  701,  26  L.  ed.  1109. 

The  word  "may,"  as  used  In  this  connection, 
probably  means  "mast"  This  Is  the  view  taken 
by  Mr.  Chief  Justice  Walte  fn  Atherton  y. 
Fowler,  91  V.  S.  143,  23  L.  ed.  265,  when  he 
says :  "But  If  the  highest  court  Is  tbe  legal  cus- 
todian of  Its  own  records,  and  actually  retains 
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well  as  of  Coi^fress.  The  need  of  aueh  oon- 
sent,  also,  was  recognized  by  the  recital  in 
the  act  of  Congress.  But,  aa  the  consent 
given  by  Virginia  fras  conditioned  upon  the 
jurisdiction  of  Kentucky  on  the  Ohio  river 
being  concurrent  only  with  the  states  to  be 
formed  on  the  oUier  side.  Congress  neoessa- 
rily  assented  to  and  adopted  this  condition 
when  it  assented  to  the  ac(  in  which  it  was 
contained.  Green  r.  Biddle,  8  Wheat.  1,  87, 
5  L.  ed.  547,  669.  Thus,  after  the  passage 
of  Uie  two  acte,  it  stood  absolutely  enacted 
by  the  powers  which  between  them  had  ab- 
solute sovereignty  over  all  the  territory  con- 
cerned, that,  when  states  should  be  formed 
on  the  opposite  shores  of  the  river,  they 
should  haw  concurrent  jurisdiction  on  the 
river  with  Kentucky.  "This  compact,  by  the 

them,  we  can  only  send  there.  This,  we  think, 
has  always  been  tbe  rule  of  practice,  notwith- 
standing Mr.  Justice  Story,  In  delivering  the 
opinion  of  the  court  In  Gelston  v.  Hoyt,  3 
Wheat  246,  4  L.  ed.  361,  said  that  the  writ 
might  be  'directed  to  either  court  In  which  tbe 
record  and  Judgment  on  which  It  is  to  act  may 
be  found.'  3  Wheat.  304,  4  L.  ed.  396.  This 
was  in  a  case  where  the  Judgment  bad  been 
rendered  in  the  court  of  appeals  of  New  York, 
but  after  its  rendition  the  record  with  the  Judg- 
ment had  been  sent  down  to  the  Inferior  court 
there  to  be  preserved  In  accordance  wltb  tbe 
law  and  uniform  practice  In  that  state.  Strict- 
ly speaklog,  tbe  record  cannot  be  found  in  two 
courts  at  the  same  time.  Tbe  original  record 
may  lie  to  one  and  a  copy  in  anotber,  or  one 
court  may  have  the  record  and  another  the 
moans  of  making  one  precisely  the  same  In  all 
respects ;  but  the  record  proper  can  only  be  In 
one  place  at  the  same  time."  "The  rule  may 
tnerefwe."  continued  the  Justice,  "be  stated  to 
be  tbat,  If  tbe  highest  court  has,  after  judgmwt 
sent  Its  record  and  Judgment  tn  accordance  wltb 
the  law  of  the  state  to  an  Inferior  court  for 
BBfe.keeplng,  and  no  longer  has  them  In  Its  own 
possession,  we  may  send  our  writ  either  to  the 
highest  court  or  to  the  Inferior  court.  If  tbe 
blgbest  court  can  and  will.  In  obedience  to  the 
regalremeut  of  tbe  writ,  procure  a  return  of  the 
record  and  Judgment  from  the  Inferior  court, 
aud  send  them  to  us,  no  writ  need  go  to  the  In- 
ferior court ;  but,  if  it  falls  to  do  this,  we  may 
ourselves  send  direct  to  the  court  having  the 
record  in  Its  custody  and  under  Its  control.  So, 
too,  U  we  know  tliat  tbe  record  Is  In  the  posses- 
sion of  the  inferior  court,  and  not  in  the  highest 
court,  we  may  send  there  without  first  calling 
upon  the  blgbest  court ;  but.  If  the  law  requires 
tbe  highest  court  to  retain  its  own  records,  and 
they  are  not  In  practice  sent  down  to  the  In- 
ferior court,  our  writ  can  only  go  to  the  highest 
court  Tbat  court  being  the  tmly  custodian  of 
Its  own  records,  is  alone  authorised  to  certify 
them  to  us."  In  this  case  tbe  writ  was  beld 
rigbtly  to  have  been  directed  to  the  highest 
state  court  which  bad  given  the  final  Judgment 
In  tbe  cause  and  retained  tbe  record  In  its  own 
custody. 

And  tbe  mere  fact  tbat  tbe  highest  state  court 
orders  Its  Judgment  of  afflrmance  (o  be  certified 
to  the  lower  state  court,  where  It  was  received 
and  entered,  does  not  make  it  proper  to  direct 
tbe  writ  of  error  to  tbe  lower  qoort.  Under- 
Digitized  by  VjOOy  IL 


888 


UniTEi>  States 


SUPBEICE  COUBT. 


Feb., 


sanction  of  Congress,  has  become  a  law  of 
the  Union.  Wlml  furtlier  legiBlation  can 
be  deaired  for  judicial  action?"  Penntyl^ 
vania  v.  Wheeling  (£  B.  Bridge  Co.  13  How. 
618,  666,  14  L.  cd.  249,  260. 

It  hardly  is  necessary  to  be  curious  or 
technical  wlien  dealing  with  law-making 
power,  in  inquiring  precisely  what  le^al 
conceptions  shall  be  invoked  in  order  to 
bring  to  pass  what  the  iQgislature  enacts. 
If  the  law-making  power  gays  that  a  matter 
within  its  competence  shall  be  so,  so  it  will 
be.  BO  far  as  legal  theory  is  concerned,  with- 
out regard  to  the  eleganfia  jwria,  or  wheth- 
er it  fits  that  theory  or  not.  But  there  is  no 
trouble  in  ^ving.  the  subsequently  formed 
states  the  benefit  of  this  legisUtim.  In  the 
case  of  Kentucky  the  "compact"  which  the 

wood  T.  McVelffh,  181  U.  8.  cxix.,  Appz.,  and 
21  I.,  ed.  002. 

c.  form. 
1.  OeneraUy. 

By  lh«  express  provialon  of  U.  8.  Rev.  Stat.  S 
1004,  writs  of  error  returnable  to  the  Supreme 
Co-jrt  of  the  United  States  "shall  be,  as  nearly 
as  eacb  case  may  admit,  agreeable  to  the  form 
of  a  writ  of  error  transmitted  to  the  clerks  of 
the  sereral  circuit  courts  1^  the  clerk  of  the 
Supreme  Conrt,  lo  pursuance  of  |  9  of  the  act  of 
May  8,  17f>2  fl  Stat,  at  L.  278,  chap.  36,  U.  S. 
Comp.  Stot.  1901.  p.  713)." 

The  form  of  writ  of  error  adopted  by  the  Su- 
preme Court  of  the  Dnited  States  in  compliance 
with  this  act  reqnfres  that  It  be  lasaed  in  the 
name  of  tbe  President  of  the  United  States,  and 
under  tbe  teste  of  tbe  chief  Justice  of  the  Su- 
preme Conrt.  Dondnrant  v.  Watson,  103  U.  8. 
27«,  28  L.  ed.  447. 

If  the  ofUce  of  the  chief  Justice  of  tbe  Federal 
Supreme  Court  Is  Tacant  the  writ  sbonld  bear 
teste  of  the  associate  Justice  next  In  precedence. 
U.  S.  Rev.  Stat.  {  911,  U.  S.  Comp.  Stat.  1901, 
p.  683. 

The  want  of  the  proper  teste  Is  fatal  to  the 
writ.  Moulder  v.  Forrest,  154  D.  S.  567,  Appic., 
and  19  L.  ed.  154,  14  Sup.  Ct.  Rep.  1207; 
Wells.  F.  &  Co.  V.  HcOregor.  13  Wall.  188.  20  L. 
«>d.  nSS;  Germain  v.  Hason.  164  U.  8.  S87, 
Appz.,  and  20  L.  ed.  689,  14  Sup.  Ct.  Rep.  1170. 

Tbe  writ  must  be  under  seal  of  the  court 
from  which  It  Issues,  and  be  alffoed  by  the  clerk 
thereof.  tJ.  8.  Rev.  Stat.  I  811.  17.  S.  Comp. 
Stat.  1901,  p.  683. 

The  writ  without  seal  Is  void.  Overton  v. 
Cheek.  22  How.  40,  16  1^  ed.  286. 

It  is  no  objection  to  tbe  writ  of  error  that  It 
bears  teste  on  tbe  day  of  Its  Issue.  Atbertcm  v. 
Fowler.  01  IT.  8.  148,  23  I.  ed.  265. 

A  mistake  in  dating  a  writ  of  error  as  though 
IsKued  before  Judinnent  does  not  vitiate  tbe  writ 
O-Dowd  V.  Russell,  14  Wall.  402,  20  L.  ed.  857. 

Tbe  writ  of  error  must  be  made  returnable  on 
a  day  certain  therein  named.  Carroll  Doraey, 
20  How.  204.  15  L.  ed.  803. 

Tbe  form  of  writ  of  error  adopted  and  trans- 
mitted to  the  clerks  of  the  Federal  circuit  courts 
pursuant  to  tbe  act  of  May  8,  1792,  made  snch 
writ  returnable  on  the  first  day  of  the  term  of 
the  Sapreme  Court  next  ensnloi;  the  IsHUlax  of 
the  writ.  iBsarancc  Co.  v.  Mordecai.  21  How. 
C6  L.  R.  A. 


Virginia  statute  has  been  treated  by  this 
court  as  creating  ( Green  v.  Biddle,  8  Wheat. 
1.  16,  90,  92,  6  L.  ed.  547,  551,  569,  570.) 
may  be  r^arded  as  having  been,  in-  the  first 
stage,  not  only  a  law,  but  a  continuing  offer 
to  the  expected  new  state  when  it  should 
come  into  beii^,  which  was  accepted  by  that 
state  when  it  came  into  being  on  the  terms 
prescribed.  And  so  as  to  the  new  states  to 
be  formed  thereafter  on  the  otlier  side  of  the 
river.  It  is  true  that  th^  were  strangers, 
to  the  most  immediate  purposes  of  the 
transaction.  But  it  must  be  remembered 
that  this  was  legislation,  and  when  It  is  en- 
acted by  the  sovereign  power,  tiiat  new 
states,  when  formed  by  that  power,  shall 
have  a  certain  jurisdiction,  those  states  as 
they  oome  into  existence  fall  within  the 

196.  16  L.  ed.  94 ;  Porter  v.  Foley,  21  How.  393, 
16  L.  ed.  154. 

And  this  was  so  no  matter  how  short  Oie  Hme 
between  the  date  of  Issue  and  that  of  the  return, 
althouKb,  If  the  writ  Issued  witbin  thirty  days 
before  the  meeting  of  the  court,  the  defendant  In 
error  was  at  liberty  to  enter  his  appearance  and 
proceed  to  trial,  or  otherwise  tbe  cause  was  con- 
tinued. National  Bank  of  Commerce  v.  Nation- 
al Bank  of  Commerce,  99  U.  S.  608,  25  U  ed. 
362 ;  Cox  T.  United  States,  181  D.  S.  c,  Appx.. 
and  10  L.  ed.  600. 

By  a  rule  adopted  at  the  December  term, 
1867.  if  tbe  Judgment  sought  to  be  reviewed  was 
rendered  lers  than  thirty  days  before  the  first 
day  of  the  next  term  of  tbe  Federal  Supreme 
Court,  tbe  writ  of  error  might  be  made  return- 
able on  tbe  third  Monday  of  the  term,  and  be 
nerved  before  that  day.  Ibid. 

But  under  the  present  rule  (rule  8,  as  pro- 
ipulgated  January  26,  1891)  all  writs  of  error 
and  appeals  must  be  made  returnable  "not  ex- 
ce^lng  thirty  days  from  the  day  of  signing  tbe 
citation,  whether  tbe  return  day  fall  in  vacation 
or  in  term  time." 

This  period  is,  by  rule  0,  extended  to  sixty 
days,  where  the  cause  arose  In  California.  Ore- 
gon. Nevada,  Washington,  New  Mexico,  Utah, 
Arisona.  Montana,  Wycunlng,  North  Dakota, 
South  Dakota,  Alaska,  and  Idaho. 

A  mistake  In  tbe  return  day  Is  ground  for  dls- 
mlssal-  Fuget  Sound  Agrl.  Co.  v.  Pierce  Coun- 
ty, 6  Wall.  246,  18  L.  ed.  789. 

Under  the  earlier  practice,  the  writ,  however, 
would  not  be  dismissed  because  of  tbe  Interven- 
tion of  a  term  between  tbe  teste  and  the  term 
to  which  it  was  made  returnable.  Blackwell  t. 
I'atten,  7  Crancb,  277.  3  L.  ed.  342. 

And  a  mistake  of  a  year  in  tbe  return  day 
does  not  require  dismissal  where  the  citation  Is- 
sued  with  the  writ  of  error  directed  tbe  defend- 
ant In  error  to  appear  on  tbe  proper  day,  "pur- 
suant to  a  writ  of  error  filed,"  McVeigh  t. 
United  States,  8  W^all.  640,  19  L.  ed.  611. 

It  need  not  appear  upon  tbe  face  of  tbe  writ 
of  error  from  the  Supreme  Court  of  the  United 
Slates  to  a  state  court  that  It  Is  Issued  upon  « 
final  Judgment  of  a  state  court,  or  that  aneb 
court  Is  tbe  highest  court  In  tbe  state  In  which 
a  decision  In  tbe  suit  could  be  had.  Buel  v. 
Tan  Ness,  8  Wheat  812,  6  L.  ed.  624. 

An  objection  to  a  substantial  defect  may  be 
taken  at  any  time  before  Judgment.  Wilson  t. 
Ufe  k  F.  Ins.  Co.  12  Fet.  140,  9  L.  ed.  1032. 
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range  of  the  enactment,  and  have  the  juris- 
diction. Whether  they  be  said  to  have  it  by 
way  of  acceptance  of  an  offer,  or  on  the 
theory  of  a  trust  for  them,  or  on  the  ground 
that  juriadiction  was  attached  to  the  land, 
subject  to  the  condition  that  states  should 
be  formed,  or  by  simple  legislative  fiat,  is 
not  a  material  question,  so  far  as  this  case 
is  concerned.  With  that  legislation  in  force 
there  was  no  need  to  refer  to  it  or  to  re-enact 
it  in  the  act  which  made  Indiana  a  state. 
That  the  states  opposite  to  Kentucky  have 
the  jurisdiction,  whatever  it  is,  over  the 
Ohio  river,  whidi  the  Virginia  compact  pro- 
vided for,  was  not  disputed  by  the  majority 
of  the  Kentucky  court  of  appeals,  and  has 
been  recognised  by  this  court  and  elsewhere 
whenever  the  question  has  come  up.  Men- 

On  the  effect  of  appearance  to  cure  defects  In 
writ  of  error,  see  infra,  VII. 

2.  Deaertption  of  porttm. 

The  writ  of  error  moat  contain  the  names  of 
the  neceflBarr  parties  to  the  proceedfog.  Pear- 
son r.  rewdall,  95  U.  S.  294,  24  L.  ed.  436. 

It  muBt  set  out  the  names  of  all  the  parties 
to  the  Jadgment  ot  the  court  below.  Smyth  v. 
Strancler,  12  How.  827,  18  L.  ed.  1008.  See 
infra.  VIII. 

Failure  to  name  the  bnsband  In  a  writ  of  er- 
ror sued  ont  to  review  a  Judgment  In  favor  of 
his  wife,  although  he  was  a  necessary  party  to 
the  suit.  Is  not  ground  for  dismissal,  where  a 
citation  was  served  on  him.  Marchand  v. 
LIvandalB,  127  V.  8.  775,  82  L.  ed.  824,  S  Sup. 
Ct.  Hep.  1S89. 

The  parties  must  be  described  by  their 
Clirlstlan  uames,  as  well  as  by  their  surnames. 
TJnlced  States  Supreme  Coort  Rule  6,  as 
amended  December  17,  1800. 

The  parties  shoold  not  be  described  by  the 
name  of  a  firm  (Estls  v.  Trabue,  128  V,  S.  225, 
82  L.  ed.  437,  9  Sup.  Ct.  Rep.  68;  Oodbe  v. 
Tootle,  154  U.  S.  676,  Appx.,  and  19  L.  ed.  831, 
14  Sup.  Ct.  Rep.  1167),  or  be  designated  as  "and 
others"  (Deneale  v.  Archer,  8  Pet.  626,  8  L.  ed. 
1032 ;  Miller  v.  McKenxle,  10  Wall.  682,  18  U 
ed.  1048),  or  as  "heirs"  (Wilson  v.  Life  ft  F. 
Ins.  Co.  12  Pet.  140,  9  L.  ed.  1032;  Davenport 
V.  Fletcher,  16  How.  142,  14  L.  ed.  879). 

But  where  the  writ  of  error  designated  the  de- 
fendants In  error  as  "B.  Dreyfus  ft  Co.,  Corning 
ft  Co.,  John  Osborn,  Son  &  Co.,"  the  court  re- 
fiued  to,  dismiss  the  writ  where  this  was  the 
manner  in  which  the  parties  were  designated  In 
the  record ;  and  the  court  thought  that  It  was 
not  at  liberty  to  indulge  the  presumption  that 
there  were  others  who  were  parties,  and  dis- 
miss the  writ  because  tbey  were  not  named 
therein.  Oumbel  v.  Pitkin,  118  U.  S.  646,  28  L. 
ed.  1128,  5  Sup.  Ct.  Rep.  616.  The  court  said 
that  the  reason  for  dismissing  the  writ  in  De- 
neale V.  Archer,  8  Pet.  526,  8  L.  ed.  1032.  supra. 
and  the  appeal  In  The  Protector,  11  Wall.  82,  20 
L.  «d.  47,  infra.  III.  a.  where  the  parties  were 
designated  with  the  words  "and  others,"  or  "ft 
Ca,"  was  that  the  record  showed  that  there 
were  other  parties  to  the  decree  who  were  not 
otherwise  designated  In  the  writ  or  appeal. 

Failure  of  the  writ  of  error  to  state  who  was 
plaintiff  and  who  defendant  below  Is  not  ma- 
terial, where  the  parties  are  correctly  described 
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derson  Bridge  Co.  v.  Henderson,  173  U.  S. 
592,  621,  43  h.  ed.  823,  833,  19  Sup.  Ct.  Rep. 
553;  Arnold  v.  Shields,  5  Dana,  18,  22,  30 
Am.  Dec.  669;  Com.  v.  Oamer,  3  Gratt. 
665,  661,  710,  724,  735,  744;  State  v.  /^att- 
dre,  54  W.  Va.  122,  63  L.  R.  A.  877,  46  S. 
E.  269;  Carlisle  v.  State,  32  Ind.  55;  Sher- 
lock V.  Ailing,  44  Ind.  184,  93  U.  S.  99,  23 
L.  ed.  819;  Memphis  d  C.  Packet  Co.  v. 
Pikey,  142  Ind.  304,  309,  310,  40  N.  B.  527; 
Blanchard  v.  Porter,  11  Ohio,  138,  142. 

The  question  that  remains,  then,  is  the 
construction  of  the  Virginia  compact.  It 
was  suggested  by  one  of  the  judges  below 
that  the  words  "the  respective  juiiBdietion 
.  .  .  shall  be  concurrent,  only  with  the 
states  which  may  poasesa  the  opposite  shore" 
did  not  import  a  future  grant,  hnt  only  a 

In  the  writ  as  they  must  appear  and  be  styled 
In  the  aptWilate  court.  Mussina  v.  Cavazoe,  6 
Wall.  35S,  18  L.  ed.  810.  • 

d.  Amendments, 

The  early  practice  In  the  Federal  Supreme 
Court  permitted  some  defects  In  the  writ  of  er- 
ror to  be  cured  by  amendment 

In  Mossman  v.  Higglnson.  4  Da  II.  12,  1  L.  ed. 
720,  a  writ  of  error  regularly  tested  was 
amended  by  Inserting  the  retam  day,  which  had 
beuo  omitted,  sufllclent  matter  appearing  apon 
It  to  dhow  the  date. 

And  in  Course  t.  Stead,  4  Dall.  22,  1  L.  ed. 
724,  the  writ,  havlag  been  tested  In  vacation, 
was  held  amendable,  and  In  the  same  case  It 
was  held  that  a  writ  of  error  to  the  "Judges  of 
the  circuit  court,  holden  In  and  for  the  district 
aforesaid,"  where  no  district  was  previously 
named,  might  be  amended  where  sufficient  ap- 
peared on  the  record  to  show  the  district  in- 
teaded. 

The  court  later  adopted  a  different  mie,  and 
held  that  the  use  of  the  wrong  return  day  in  the 
writ  was  a  fatal  defect  which  no  amendment 
could  cure.  Insurance  Co.  v.  Mordecal,  21  How. 
185,  16  L.  ed.  84 ;  Porter  v.  Foley,  21  How.  393. 
16  L.  ed.  164. 

And  a  defect  tr  the  teste  was  thought  not  to 
be  amendable  without  departure  from  estab- 
lished practice.  Moulder  v.  Forrest,  154  U.  S, 
567.  Appx.,  and  19  L.  ed.  164,  14  Sup.  Ct  Rep. 
1207. 

Nor  could  the  writ  be  amended  by  making  the 
plaintiffs  in  error  defendants  and  vice  versa, 
though  the  mistake  was  obvious  from  the  re- 
cital lu  the  bond  and  from  the  citation  and 
service.  Hodge  v.  Williams,  22  How.  87,  16  L. 
ed.  237. 

And  a  writ  of  error  which  was  not  sealed 
until  too  late  to  operate  as  a  supersedeas  conid 

not  be  amended  In  that  respect.  Washington  v. 
Dennlson,  6  Wall.  495,  18  L.  ed.  863. 

But  by  the  act  of  June  1,  1872,  carried  for- 
ward Into  the  Revised  Statutes  of  the  United 
States  as  |  1006  (U.  S.  Comp.  Stat  1901.  p. 
714),  a  very  liberal  power  of  amending  writs  of 
error  In  all  particulars  of  form  not  prejudicial 
to  the  defendant  in  error  was  conferred  upon 
the  Federal  Supreme  Court.  Bondurant  T. 
Watson,  103  U.  S.  281,  20  L.  ed.  447. 

By  virtue  of  this  enactment,  where  a  writ  of 
error  Is  made  returnable  on  the  wrong  day  the 
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restrietion ;  that  they  excluded  the  United 
States  or  other  states,  but  left  the  jurisdic- 
tion of  the  states  on  the  two  sides  to  be  de- 
termined by  boundary,  and  therefore  that 
the  jurisdiction  of  Kentucky  was  exclusive 
up  to  its  boundary  line  of  low-water  mark 
on  the  Indiana  side.  This  interpretation 
seems  to  be  without  suSicient  warrant  to  re- 
quire discussion.  A  difTerent  one  has  been 
assumed  hitherto,  and  is  required  by  an  ac- 
curate reading.  The  several  jurisdictions  of 
two  states  respectively  over  adjoining  por- 
tions of  a  river  separated  by  a  boundary 
line  is  no  more  concurrent  than  is  a  similar 
jurisdiction  over  adjoining  counties  or 
strips  of  land.  Concurrent  jurisdiction,  prop- 
erly so-called,  on  rivers,  is  familiar  to  our 
legislation,  and  means  the  jurisdiction  of 
two  powers  over  one  and  the  same  place. 

proper  return  day  may  be  Inserted.  Hampton 

V.  itouse,  15  Wall.  684,  21  L.  ed.  260;  Atberton 
T.  Fowler,  91  U.  S.  143,  28  L.  ed.  265 ;  National 
Bank  of  Commerce  v.  National  Bank  of  Com- 
merce. 99  D.  8.  608,  25  L.  ed.  862. 

And  wbere  the  writ  Is  not  made  retarnabie  on 
any  partlcalar  day  the  defect  may  be  cured  by 
amcQdment.  Bvana  v.  Brown,  109  IT.  B.  180, 
27  L.  ed.  898,  3  Bup.  Ct.  Rep.  83. 

But,  altboUEb  tbe  failure  of  a  writ  of  error  to 
state  wltb  certainty  tbe  return  day  may  be 
cared  1^  amendment,  yet  on  a  motion  to  dla- 
mim,  wliere  no  application  to  amend  Is  made, 
and  no  citation  bHS  been  uerved,  tbe  court  will 
not,  on  Its  own  motion,  order  amendment  Sea 
T.  Connecticut  Mut.  L.  Ins.  Co.  164  U.  8.  859, 
Appx.,  and  25  L.  ed.  772,  14  Sup.  Ct.  Rep.  1101. 

If  any  error  can  be  predicated  of  tbe  fact  that 
the  writ  of  error  to  a  state  court  was  signed  by 
the  clerk  of  that  conrt,  Instead  of  by  the  clerk 
of  the  Supreme  Court  of  the  United  States,  or  of 
the  circuit  court  of  the  United  States  for  tbe 
proper  district.  It  may  be  cured  by  the  exercise 
of  the  liberal  power  of  amendment  conferred  by 
this  statute.  Miller  v.  Texas,  15S  U.  S.  585,  38 
Ii.  ed.  812,  14  Sup.  Ct  Hep.  874. 

A  writ  of  error  to  a  state  court,  which  la  in 
every  respect  In  accordance  wltb  the  form  pre- 
scribed by  the  Supreme  Court  of  tbe  United 
States  under  the  authority  of  tbe  act  of  May  8, 
1702,  except  that  It  Is  returnable  on  the  wrong 
day.  bears  the  teste  of  the  chief  justice  of  the 
supreme  court  ot  the  state,  and  Is  signed  by  the 
chief  justice  and  the  clerk,  and  sealed  with  the 
seal  of  the  court,  may.  under  this  statute,  be 
amended.  Texas  &  P.  R.  Co.  v.  Kirk,  111  U.  8. 
486,  28  L.  ed.  481,  4  Sup.  Ct.  Rep.  600. 

But  wbere  the  writ  of  error  ran  In  the  name 
of  the  chief  justice  of  the  highest  state  eonrt  to 
the  clerk  of  that  court  was  tested  in  the  name 
of  such  chief  justice,  signed  by  the  clerk,  and 
eeaied  wltb  tbe  sea)  of  that  court.  It  was  held 
that  there  was  nothing  to  amend.  Bondurant 
V.  Watson,  103  U.  8.  278,  26  L.  ed.  447.  "It 
had  not."  said  the  court  "a  single  requisite  of  a 
writ  of  this  court  Had  it  been  even  colorably 
Issued  from  this  cuurt  It  might  bare  been 
amended.  .  .  .  If  we  should  permit  the  par- 
ties to  cba&ge  tbe  seal  or  tbe  title,  or  to  do 
evcryUilnv  else  which  tbia  section  allows,  tbere 
would  still  be  no  nrlt,  for  nothing  has  been 
done,  either  In  the  name  of  the  President  or 
under  the  authority  of  the  United  States." 
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There  is  no  reaaon  to  give  an  unusual  mean- 
ing to  the  phrase.  See  Sanden  r.  8t.  Ltmit 
d  N.  0.  Anchor  Line,  97  Ho.  26,  30,  3  L.  R. 
A.  390,  10  S.  W.  595;  OpBahl  v.  Ju4d,  30 
Minn.  120,  129,  130,  14  N.  W.  575;  J.  S. 
Keator  Lumber  Co.  v.  8t.  Croiso  Boom  Corp. 
72  Wis,  62,  7  Am.  St.  Rep.  837,  38  N.  W. 
529,  and  tbe  cases  last  cited. 

The  construction  adopted  by  the  majority 
of  the  court  of  appeals  seems  to  us  at  least 
equally  untenable.  It  was  held  that  tbe 
words  "meant  only  that  the  states  should 
have  l^slative  jurisdiction."  But  juris- 
diction, whatever  else  or  more  it  may  mean, 
is  juriBdictxo,  in  its  popiilar  sense  of  au- 
thority to  apply  the  law  to  the  acts  of  men. 
Vicat,  Vocab.  8uh.  v.  See  Rhode  Island  v. 
Massachusetts,  12  Pet.  657,  718,  9  L.  ed. 
1233,  1258.  What  the  Virginia  compact  most 

A  defect  in  a  writ  ot  error,  arising  out  ot  the 
description  of  parties  as  a  Arm,  may  tie  cared  by 
amendment  where  the  record  discloses  tbe  names 
of  the  iDdlvldnals  who  compose  It.  Bstls  t. 
Trabue,  128  U.  8.  226.  32  L.  ed.  437,  9  Sup.  Ct. 
Kep.  68. 

A  writ  of  error  sued  out  by  one  administrator 
In  the  name  of  another  administrator  who 
brought  the  suit  In  properly  amended  by  sub- 
stituting the  former's  name,  where  the  con- 
troversy la  as  to  which  represented  the  estate. 
Walton  V.  Marietta  Chair  Co.  157  U.  a  842,  80 
U  ed.  72B,  16  Snp.  Ct  Bep.  626. 

Wbere  tbe  writ  of  error  sued  out  to  review  a 
judgment  entered  on  an  appeal  bond  against  the 
appellant  and  bis  sureties  contained  no  men- 
tion of  tbe  latter,  tbe  writ  was  amended  by  In- 
serting therein  as  plaintiffs  In  error  tbe  names 
of  the  sureties.  Inland  A  8.  CoasttaiK  Co.  t. 
Tolson  (186  U.  8.  672,  34  L.  ed.  689.  10  Sap. 
Ct.  Rep.  1068. 

But  where  the  writ  of  error  was  sued  out  by 
a  part  only  of  Joint  defendants  against  whom 
a  joint  Judgment  was  rendered,  the  Supreme 
Court  of  tbe  United  States  refused  to  permit  an 
amendment  by  Inserting  the  names  of  the  other 
defendants  as  plalntUfs  in  error.  Mason  r. 
United  States,  186  U.  S.  681,  34  L.  ed.  545,  10 
Sup.  Ct  Kep.  1062. 

An  amendment  of  a  writ  of  error  to  a  state 
conrt  to  cure  a  defective  statement  of  tbe  par- 
ties thereto  will  not  be  allowed  where  the  ques- 
tions presented  have  been  many  times  decided, 
as  to  grant  sucb  amendment  would  lead  onlj  to 
unnecessary  delay  and  expense.  Pearson  t. 
Yewdall.  06  U.  8.  294,  24  L.  ed.  486.  ' 

e.  Sarvioe. 

Tbe  service  of  a  writ  of  error  from  tbe  Fed- 
eral Supreme  Court  Is  the  lodging  of  the  copy 
tbereoC  fur  the  adverse  party  in  the  office  of 
the  clerk  where  Judgment  was  rendered.  Wood 
V.  LIde,  4  Cranch,  180,  2  L.  ed.  588. 

It  is  served  when  deposited  with  tbe  clerk 
of  the  court  to  whose  Judges  It  is  directed.  Mns- 
slnA  V.  Cavaxos,  6  Wall.  355,  18  L.  ed.  810. 

Tbe  failure  of  such  clerk  to  Indorse  tbe  writ 
as  filed  cannot,  under  tbe  rule  laid  down  In 
Untnal  L.  Ins.  Co.  v.  Pblnney,  178  U.  8.  827, 
44  L.  ed.  1088,  20  8ap.  Ct.  Bep.  906,  as  govern- 
ing error  from  a  circuit  court  of  appeals  to  a 
circuit  oonrtf  defeat  the  traosfer  of  the  eaose. 
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certainly  conferred  on  the  etatea  north  of 
the  Ohio  was  the  right  to  administer  the  law 
below  low-water  mark  on  the  river,  and,  as 
part  of  that  right,  the  right  to  Berve  process 
there  with  effect.  State  t.  Mullen,  35  Iowa, 
199,  205,  20tf.  What  more  jurisdiction,  as 
used  in  the  statute,  may  embrace,  or  what 
law  or  laws  properly  would  determine  the 
civil  or  criminal  effects  of  acts  done  upon 
the  river,  we  have  no  occasion  to  decide  in 
this  case.  But  so  far  as  applicable  we  adopt 
the  statement  of  Chief  Justice  Robertson  in 
Arnold  V.  Shields,  5  Dana,  18,  22,  30  Am. 
Dec.  609,  673:  "Jurisdiction,  unqualified,  be- 
ing, as  it  is,  the  sovereign  authority  to  make, 
decide  on,  and  execute  laws,  a  concurrence 
of  jurisdiction,  therefore,  must  entitle  Indi- 
ana to  as  much  power — legialative,  judicial, 

where  the  jadge  bas  dcme  all  that  is  neeenary 
for  blm  to  do,  and  the  party  seeking  review  baa 
done  all  that  Is  required  of  him. 

When  served  at  any  time  before  the  return 
dar  tbe  service  Is  good.  Wood  v.  Llde,  4  Craoch, 
ISO.  2  L.  ed.  688 ;  United  Statet  Supreme  Court 
Rule  a.  I  S. 

The  fact  that  another  writ  of  error  and  an- 
other  citation,  not  served,  were  Issued,  cannot 
prejudice  the  writ  and  citation  which  were  duly 
Issued  and  served.  Davidson  v.  iJinier,  4  Wall. 
447,  18  L.  ed.  377. 

III.  The  appeal. 

a.  General  regulremmtte. 

Originally  such  decrees  In  equity  and  admi- 
ralty as  were  reviewable  In  the  Federal  Supreme 
Court  could  only  be  brought  up  by  writ  of  error, 
hut  by  the  act  of  March  3,  1803,  a  review  by 
appeal  was  substituted  in  place  of  a  writ  of 
error  In  revlewliw  decrees  of  district  and  cir- 
cuit coarts  In  sach  eases. 

Such  review  was  made  subject  to  the  same 
rules,  regulatlono,  and  restrictions  as  were,  or 
might  be,  prescribed  for  writs  of  error.  The 
Protector,  11  Wall.  82,  20  L.  ed.  47;  Owing*  v. 
Klncannon.  7  Pet.  899,  8  L.  ed.  727. 

And  this  provision  was  carried  forward  Into 
the  Revised  Statutes  as  {  1012  (U.  8.  Comp. 
atat.  1901,  p.  716).  Danville  v.  Brown.  128  U. 
S.  503,  32  L.  ed.  507,  9  Sup.  Ct  Rep.  149. 

This  provision  would  doubtless,  even  without 
United  States  finprome  Court  rale  8,  !  4,  and 
rule  9,  9  5,  require  the  same  return  day  for  ap- 
peals as  for  writs  of  error.  See  supra,  II.  c,  1. 

Special  regulations  respecting  appeals  from 
the  court  of  claims  bare  been  prescribed  by  the 
Federal  Supreme  Court  under  the  authority  of 
r.  8.  Rev.  Stat.  I  708,  U.  S.  Comp.  SUt.  1901. 
p.  678.  See  infra.  III.  b;  V.  c,  2,— United 
States  T.  Adams,  6  Wall.  101,  18      ed.  792. 

I'here  are  also  some  special  regulations  pre- 
scribed (or  appeals  In  bankruptcy  cases  by  Gen- 
eral Orders  In  Bankruptcy,  rule  36,  promul- 
gated under  tbe  authority  conferred  by  f  20 
of  tbe  bankruptcy  act  of  July  1,  1898.  See, 
parUcnlarly,  infra.  III.  b;  r.  a,  1. 

b.  Allowance. 

Here,  as  lu  tbe  case  of  writ*  of  error  (see 
euvra,  II.  a,  1),  tbe  usual  practice  Is  to  bjave 
the  appeal  allowed  on  petition.  But  there  la 
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and  executive — as  that  possessed  by  Ken- 
tucky over  so  much  of  the  Ohio  river  as 
flows  between  them." 

The  conveniences  and  inconveniences  of 
concurrent  jurisdiction  both  are  obvious, 
and  do  not  need  to  be  stated.  We  have  noth- 
ing to  do  with  them  when  the  law-making 
power  has  spoken.  To  avoid  misunderstand- 
ing it  may  be  well  to  add  that  the  concur- 
rent jurisdiction  given  is  jurisdiction  "on" 
the  river,  and  does  not  extend  to  permanent 
structures  attached  to  the  river  bed  and 
within  the  boundary  of  one  or  the  other 
state.  Therefore,  such  cases  as  Mieaiaaippi 
£  M.  R.  Co.  V.  Ward,  2  Black,  48S,  17  L. 
ed.  311,  do  not  apply.  State  t.  Jfttllm,  35 
Iowa,  199,  200,  207. 

Judgment  revereed. 


even  less  reason  for  tbe  formal  allowance  of  an 
appeal  than  for  an  allowance  of  a  writ  of  error* 

"An  appeal  to  this  court  In  a  proper  case  lb  a 
matter  of  right,"  said  Mr.  Chief  Justice  Walte 
In  Brown  v.  McCouoell,  124  U.  S.  489,  31  L.  ed. 
495,  8  Sup.  Ct.  Rep.  550,  "and  Its  allowance  Is  In 
reality  nothlug  more  than  the  doing  of  those 
things  which  are  necessary  to  give  the  appellant 
the  means  of  Invoking  our  Jurisdiction.  A  writ 
of  error  Is  the  process  of  this  conrt,  and  It  It 
Issued,  therefore,  only  upon  our  authority;  but 
an  appeal  can  be  taken  without  any  action  by 
this  court.  All  tiiat  need  be  done  to  get  an  ap- 
peal Is  for  tbe  appellant  to  cite  his  adversary  In 
the  projMr  way  to  appear  before  this  court,  and 
for  him  to  docket  the  case  here  at  the  proper 
time." 

When,  therefore,  the  proper  Judge  takes  se- 
curity on  an  appeal,  and  signs  the  citation, 
when  one  Is  necessary,  be  allows  tbe  appeal.  No 
formal  order  at  allowance  Is  necessary.  Bran- 
dies V.  Cochrane,  106  U.  8.  282.  20  L.  ed.  989 ; 
Sage  V.  Central  B,  Co.  96  U.  B.  712,  24  L.  ed. 
641. 

Tbe  slgulng  of  tbe  citation  in  time  by  tbe 
lower  court  without  taking  the  requisite  security 
Is  a  sufBcient  allowance  of  the  appeal.  Brown 
V.  McConnell,  124  U.  S.  489,  31  L.  ed.  495,  8 
Sup.  Ct.  Rep.  561);  Stewart  v.  Mosterson,  124 
U.  S.  493,  31  L.  ed.  607,  8  Sup.  Ct.  Rep.  661. 

"There  Is  nothing  In  tbe  case  of  Castro  v. 
United  States,  3  Wall.  46,  18  L.  ed.  103,  or  In 
that  of  United  States  v.  Carry,  6  How.  100.  12 
I.,  ed.  363,"  said  Mr.  Chief  Justice  Walte  In 
Brown  V.  McConnell,  124  U.  S.  48B,  31  U.  ed. 
495,  8  Sup.  Ct.  Rep.  559,  gupra,  "which  is  at 
all  Inconsiutent  with  oar  preseut  ruling  to  the 
effect  that  In  ordinary  cases  the  signing  of  a 
citation  In  time  by  the  proper  Justice  or  Judge 
Is  li  saffldent  allowance  of  an  appeal.  Castro's 
Case  arose  under  the  act  of  March  8,  1851  (9 
Stat,  at  L.  631,  chap.  41).  to  ascertala  and 
settle  private  land  claims  In  California,  which 
required  il  9)  appeals  to  be  granted  by  the  dis- 
trict court  on  the  application  of  tbe  party 
against  whom  the  Judgment  was  rendered. 
Clearly,  a  citation  signed  by  a  Judge  out  of 
court  would  not  be  the  allowance  of  an  appeal 
under  that  statute,  because  that  appeal  must  be 
allowed  by  the  coart.  Curry's  Case  arose  under 
Che  act  of  May  26,  1824  (4  Stat,  at  L.  52,  chap. 
178),  whlcb  required  an  appeal  to  be  taken 
wltbln  one  year  from  tbe  Ume  of  the  rendition 
of  tbe  judgment  ii  2).  and  the  citation  was  not 
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■i^ed  before  tbe  end  of  tbat  time.  Tbe  Jarle- 
dlctlou  of  tbli  eonrt  depended,  therefore,  en- 
tirely on  the  first  appeal,  which  had  become  In- 
operative by  fallnre  to  docket  it  at  the  return 
term," 

Nor  la  there  anythlnff  Inconelatent  with  this 
ruling  In  Che  case  of  Pierce  v.  Cox,  9  Wall.  786, 
19  L.  ed.  786,  which  dlamlBsed  an  appeal  from 
the  enpreue  court  of  the  District  of  Colombia 
hecanae  there  waa  no  evidence  in  the  record  of 
the  allowance  of  an  appeal.  Thla  appeal  was 
taken  under  the  act  of  March  8,  1863,  {  11. 
which  authorized  such  appeals  In  the  same  cases 
and  In  like  manuer  as  from  the  circuit  eoart  of 
the  United  SUtes  for  the  District  of  Columbia. 
This  particular  appeal,  therefore,  being  In  a  case 
In  which  the  amount  In  controversy  was  less 
than  ll.OOU,  was  subject  to  the  provision  of  the 
act  of  April  3,  1816,  regnlatlng  appeals  from  the 
circuit  court  of  the  United  States  for  the  Dis- 
trict of  Colnmbia,  rcqolrlng  a  fonnal  allowance 
of  the  appeal  where  the  amount  1b  dispute  Is 
lesb  than  f 1,000. 

•  And  If  the  contrary  doctrine  can  be  regarded 
as  established  by  Veaton  v.  Lenox,  7  Pet  220,  8 
L.  ed.  664,  aud  Barrel  v.  Western  Transp.  Co. 
S  Wall.  424,  18  h.  ed.  168,  It  necessarily  was 
overthrown  by  Brown  v.  HcConnell,  124  U.  S. 
489,  81  L.  ed.  495,  8  Sop.  Ct  Rep.  569,  tupra. 

It  Is  true  that  tbe  provisions  of  United  States 
Hupreme  Court  rule  3S.  quoted  aupra,  11.  a,  1, 
adopted  since  tbe  enactment  of  the  circuit  court 
of  appeals  act  of  Marcb  3,  1891,  evidently  con- 
template a  formal  petition  for  and  an  allowance 
of  direct  appeals  from  circuit  or  district  courts 
taken  under  that  statute  to  the  Federal  Supreme 
Court.  And,  as  Intimated  In  discussing  the  ne- 
cessity of  an  allowance  of  writs  of  error  (see 
tupia,  II.  a,  1),  it  would  seem  safer  to  conform 
to  tbe  common  practice.  And  In  Re  Durrant. 
84  Fed.  817,  an  order  allowing  such  an  appeal  is 
«ald  to  be  an  essential  requirement;  and  the 
conrt  said  that.  If  an  order  allowing  such  ap- 
peal Is  denied  by  a  Judge  of  tbe  court  lu  which 
the  ease-is  heard,  an  appeal  cannot  be  perfected 
without  an  order  of  allowance  made  by  some 
one  of  the  other  Judges  named  In  the  rule,  or 
nnless  the  Supreme  Court,  by  a  writ  of  man- 
damus Issued  in  tbe  aid  of  its  appellate  Juris- 
diction, directs  the  inferior  court  to  allow  the 
appeal. 

The  regulations  which  the  Supreme  Court  of 
tbe  United  States,  acting  In  accordance  with  act 
of  Marcb  3,  1863,  prescribed  to  govern  the  tak- 
ing of  appeals  from  tbe  court  of  claims  require 
an  order  of  allowance  of  such  appeals,  either  by 
the  court  uf  claims,  or  by  tbe  chief  Justice  there- 
of hi  vacation.  United  States  v.  Adams,  6  Wall. 
101,  18  I.,  ed.  702. 

Appeals  to  the  Federal  Supreme  Court  In 
bankruptcy  cases  shall  be  allowed  by  a  Judge  of 
the  court  appealed  from,  or  by  a  Justice  of  tbe 
appellate  court,  tieneral  Orders  In  Bankruptcy, 
Rule  36. 

Where  the  appeal  was  prayed  and  subaeqQen^ 
ly  tbe  appeal  bond  was  filed  In  the  lower  court 
and  approved  by  one  of  the  Judges  thereof  It 
may  properly  be  Inferred  that  an  appeal  was  ac- 
tually allowed.  Washington,  O.  &  A.  R.  Co.  v. 
Bradley,  7  Wall.  575,  19  L.  ed.  274. 

If  a  formal  allowance  of  an  appeal  to  the 
Federal  Supreme  Conrt  la  essential,  the  lower 
•court  will  enter  an  order  to  tbat  effwt  twiic  pro 
tuno  where  the  appeal  bond  has  bean  approved, 
and  both  conrt  and  counsel  onderatood  ttiat  all 
Wih.IL.  A. 


appeal  was  desired  and  Intended.   Nicholson  v. 
Chicago,  6  Bias.  89,  Fed.  Caa.  No.  10,248. 
A  party  wishing  an  appeal  aboald  make  an 

application  for  its  allowance  In  open  conrt 
(Yeaton  v.  Lenox,  7  Pet  220,  8  L.  ed.  664 ; 
Mussina  v.  Cavazos,  20  How.  280,  15  L.  ed. 
878),  or  to  the  Judge  at  bis  chambers  (Mussina 
T.  Cavasos.  20  How.  280,  15  L.  ed.  878 ;  Hudglns 
V.  Kemp.  18  How.  580.  15  U  ed.  611). 

And  in  either  case  it  may  be  made  orally  or 
In  writing.  And  It  need  not  be  entered  In  the 
minutes  of  the  court,  or  be  recorded.  Hudglns 
V.  Kemp,  IS  How.  530.  15  L.  ed.  511. 

The  provision  of  the  act  of  Marcb  8,  IMS, 
making  appeals  In  equity  subject  to  the  same 
rules,  regulations,  and  restrictions  controlling 
writs  of  error,  renders  applicable  to  such  ap- 
peals the  requirements  prescribed  for  writs  of 
error  respecting  tbe  Judge  by  whom  they  may  be 
granted.  United  Statea  v.  Booe,  3  Cranch,  78, 
2  U  ed.  370. 

Whoever  can  sign  a  citation  may  allow  an 
appeal.  Sage  v.  Central  R.  Co.  96  U.  8.  715,  24 
Ij.  ed.  043. 

Direct  appeals  from  circuit  or  district  courts 
to  the  Federal  Supreme  Court  under  tbe  circuit 
courts  of  appeals  act  of  March  3.  1891,  may,  by 
the  express  terms  of  United  States  Supreme 
Court  rule  36,  "be  allowed  in  term  time  or  In 
vacation,  by  any  Justice  of  this  court,  or  by  any 
circuit  Judge  within  bis  circuit,  or  by  any  dis- 
trict Jndite  within  ols  district"  Be  Claasen. 
140  U.  8.  SOO,  35  L.  ed.  409,  11  Sap.  Ct  B^ 
735. 

It  had  previously  been  held  that  an  appeal  to 
the  Federal  Supreme  Court  from  a  decree  of  a 
circuit  court,  rendered  In  the  exercise  of  Its  ap- 
pellate juriitdtctlon  over  district  courts,  ml^t 
be  allowed  by  the  district  Judge.  Rodd  v. 
Heartt  17  Wall.  364,  21  L  ed.  627. 

An  appval  to  the  Federal  Supreme  Coort  to 
review  a  decision  of  the  court  of  private  land 
claims  msy  be  allowed  by  an  associate  Justice  of 
thai  court  by  virtue  of  the  9th  section  of  the 
act  creating  it,  which  provide!  for  appeals  Im 
the  same  manner  aud  under  the  same  eondltlona 
as  appeals  from  Federal  circuit  coiirts  In  which, 
by  U.  8.  Rev.  Stat.  I  999,  U.  S.  Cunp.  Stat 
19U1,  p.  712.  any  Judge  of  such  court  has  the 
pon  er  to  act.  United  States  v.  Pena,  175  U.  8. 
500,  44  L.  ed.  251,  20  Sup.  Ct  Rep.  166. 

An  appeal  being  a  matter  of  right  (Tba 
Douro.  3  Wall.  564,  18  L.  ed.  168),  Its  allowance 
may  De  compelled  by  mandamus  (Bm  parte 
Jordan,  04  U.  B.  248,  24  U  ed.  128 ;  Em  parte 
South  &  North  Ala.  R.  Co.  96  U.  8.  221,  24  U 
ed.  355)  ;  but  a  clear  right  to  appeal  must  be 
shown  (Ex  parte  Cutting,  94  U.  S.  14,  24  L.  ed. 
40). 

Since  an  appeal  may  be  prayed  in  open  court, 
where  such  prayer  Is  refused  tbe  writ  of  maB- 
damus  may  be  directed  to  the  lower  conrt  as 
a  court.  Such  was  the  case  In  Em  parte  Jor- 
dan,  94  U.  S.  248,  24  L.  ed.  123,  eupm.  Com- 
pare £x  parte  Virginia  ^Re  Barksdale),  112  U. 
B.  177,  28  L.  ed.  691,  6  Sup.  Ct  Rep.  431,  «ti|>ra^ 
II.  a,  1,  where  manjamoa  to  a  elrenU  conrt  to 
compel  the  allowance  of  a  writ  of  error  waa  de- 
nied because  no  action  of  the  circalt  court  aa  a 
court  was  essential,  and  it  did  not  appear  that 
any  application  had  been  made  to  either  of  the 
Judges  of  the  circuit  court  to  approve  security 
or  to  sign  a  citation.  "If  they  should  refuse  on 
application  hereafter,"  said  Mr.  Chief  Justice 
Walte,  "resort  may  be  had  to  either  of  tbe  fum- 
tices  of  this  conrt    It  will  ta-^ima  enongfa  to 
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apply  for  a  mandKmnB  when  all  tbese  remedies 
haTe  failed," 

ADd  prior  to  t&e  act  ol  February  9,  1803, 
crestlDBT  a  coart  of  appeals  for  the  District  of 
Colombia  with  appellate  Jorlsdlctloa  orer  tbe 
supreme  court  of  that  District,  the  appeal  which 
then  la;  to  the  Federal  Supreme  Court  from  a 
decree  of  the  supreme  court  of  the  District  ren- 
dered at  a  general  term  could  be  allowed  b;  tbe 
conrt  when  sitting  In  special  term.  Rlcbards  r. 
Biackail,  113  U.  8.  638,  28  U  ed.  1182,  S  Sup.  Ct. 
Bep.  6S5. 

c.  DeaoripUo»  of  partia. 

As  !n  the  case  of  writs  of  error  (see  aupra, 
II.  d),  the  court  at  one  time  beld  that  a  delect 
in  the  title  of  the  parties  fn  the  appeal  as  al- 
lowed could  not  be  cured  by  amendmeDt.  Tbe 
Protector,  11  Wall.  82,  20  L.  ed.  47.  Here  It' 
was  held  that  an  appeal  taken  by  a  designated 
person  "&  Co."  against  a  ship  "and  owners" 
could  not  be  amended  by  Inserting  the  names  of 
the  mbfllng  imrtles. 

But  with  the  enactment  of  June  1,  1872,  f  3 
(now  U.  S.  Hev.  Stat.  )  1005,  U.  S.  Comp.  Stat. 
Ibm,  p.  714).  allowing  amendments  of  writs  of 
error  In  certain  cases,  came  a  corresponding 
change  with  reference  to  amendments  of  ap- 
peals, and  a  defect  arising  out  of  the  descrip- 
tion of  the  parties  to  an  appeal  by  the  firm 
name  was  taeid  curable  by  amendment.  Moore 
T.  Slmonds,  100  V.  8. 140,  23  U  ed.  590 ;  United 
States  Scborerllng,  140  U.  S.  76,  86  L.  ed. 
893.  13  Sup.  Ct.  Bep.  24. 

The  mere  clerical  omission  of  the  word  "de- 
fendants" In  the  recital  in  the  record  of  the 
taking  of  tbe  appeal  is  not  ground  for  dismissal 
on  the  theory  that  the  real  persons  Interested 
were  not  made  parties.  Adams  t.  Law,  16  How. 
144,  14  L.  ed.  880. 

An  appeal  will  not  be  dismissed  because  In  tbe 
order  allowing  It  the  appellees  are  not  named, 
where  It  lu  stated  that  the  other  parties  to  the 
decree  are  appellees,  and  the  bond  on  the  appeal 
gives  their  names  In  full.  Richardson  v.  Gi-een, 
180  U.  S.  104,  32  L.  ed.  872,  9  Sop.  Ct.  Rep.  443. 

An  appeal  by  persons  describing  themselves 
by  their  Individual  names,  and  as  state  treas- 
nrer  and  auditor  respectively,  and  as,  "ex  of- 
fltHo,  the  levee  board,"  must  be  deemed  an  ap- 
peal bj  the  board,  although  the  original  board 
has  been  abolished,  where  the  appellants  have 
been  constituted  such  board  ec  oftloto  chiefly  to 
finish  up  its  business,  and  a  bill  of  revivor  had 
been  filed  agalnat  them  in  a  suit  against  such 
hoard.  Hemingway  v.  Stansell,  106  XT.  S.  390, 
27  L.  ed.  245,  1  Snp.  Ct.  Kep.  473. 

IV.  The  citation. 

a.  Neotwity. 

1.  On  appeaL 

With  the  single  exception  hereinafter  noted, 
a  citation  or  some  equivalent  notice  to  bring  In 
the  adverse  party  is  Indispensable  tmleas  waived. 
Hewitt  T.  Filbert,  116  U.  a  142.  20  L.  ed.  S81. 
«  Sup.  Ct  Rep.  318  ;  Jacobs  t.  George,  160  U.  S. 
415,  37  L.  ed.  1127,  14  Sup.  Ct.  Hep.  159 ;  Gar- 
rison V.  CasB  County,  6  Wall.  823,  IS  L.  ed.  401 ; 
AIvlso  V.  United  States.  5  Wall.  824.  18  L.  ed. 
4S2 ;  Hogan  v.  Ross,  9  How.  602,  13  L.  ed.  276 ; 
Unsslna  v.  Cavasos,  20  How.  280, 16  L.  ed.  878 ; 
Monger  t.  Shirley,  131  U.  8.  ex.,  Appz.,  ead  20 
L.  ed.  686 ;  United  States  v.  Carry,  6  How.  106, 
60  L.  R.  A. 


12  L.  ed.  363 ;  fi»  parte  Crenshaw,  15  Pet.  110, 
10  L.  ed.  682. 

It  Is  true  that  there  are  statements  to  Evans 
T.  State  Nat  Bank,  184  V.  S.  380,  33  L.  ed. 
917,  10  Sup.  Ct  Rep.  493,  and  Hendenhall 
Hall,  134  U.  S.  559,  38  L.  ed.  1012,  10  Sup.  Ct 
Bep.  616,  wblcb  seem  inconsistent  with  the  rule 
Just  stated,  but  tbese  cannot  be  regarded  as  ma- 
terial In  view  of  the  subsequent  case  of  Jacobs 
V.  George,  150  U.  S.  415,  37  L.  ed.  1127,  14  Sup. 
Ct  Rep.  169,  where  tbe  appeal  was  dismissed 
for  the  lack  of  a  citation,  the  court  laying  down 
the  rules  governing  this  question  In  these 
words:  "it  must  be  regarded  as  settled  that: 
(1)  Where  an  appeal  Is  allowed  In  open  court, 
and  perfected  during  tbe  term  at  which  the  de- 
cree or  Judgment  appealed  from  was  rendered, 
no  citation  is  necessary;  (2)  where  the  appeal 
la  allowed  at  the  term  of  the  decree  or  Judg- 
ment, but  not  perfected  until  after  the  term,  a 
citation  is  necessary  to  bring  in  the  parties; 
but,  if  thtt  appeal  be  docketed  here  at  our  next 
ensuing  term,  or  the  record  reaches, the  derk'a 
bands  seasonably  for  that  term,  and  legal  ex- 
cuso  exists  for  lack  of  docketing,  a  citation 
may  be  Issued  by  leave  of  this  court,  although 
the  time  for  taking  the  appeal  has  elapsed;  (3) 
where  the  appeal  is  allowed  at  a  term  subse- 
quently  to  that  of  tbe  decree  or  Judgment,  a  cita- 
tion Is  necessary,  but  may  be  Issued  property  re- 
turnable, eveu  after  the  expiration  of  tbe  time 
for  taking  the  appeal.  If  the  allowance  of  the  ap- 
peal were  before;  (4)  but  a  citation  Is  one  of 
the  necessary  elements  ot  an  appeal  taken  after 
the  term,  and.  If  It  Is  not  Issued  and  served  be- 
fore tbe  end  of  the  next  oisnlng  term  of  this 
court,  and  not  waived,  the  appeal  becomes  Inop- 
erative." 

On  the  effect  of  appearance  to  cure  lack  of 
citation,  see  infra,  VII. 

Tbe  exception  noted  tn  Jacobs  v.  George,  150 
U.  8.  415,  37  L.  ed.  1127,  14  Sup.  Ct.  Rep.  169 
8upra,  vUs.f  that,  where  an  appeal  Is  allowed  In 
open  court,  and  la  perfected  during  tbe  term  at 
which  the  decree  or  Judgment  appealed  from 
was  rendered,  uo  citation  Is  necessary, — has 
long  been  recognized.  Hndglns  v.  Kemp,  18 
How.  530,  15  L.  ed.  €11 ;  Relly  v.  Lamar,  2 
Cranch,  344,  2  L.  ed.  300 ;  Brockett  t.  Brockett, 
2  How.  238,  11  L.  ed.  251 ;  Sllsby  v.  Foote,  20 
How,  290.  15  L,  ed.  822 ;  United  States  v.  Vigil, 
10  Wall.  423,  19  L.  ed.  954 ;  Mllner  v.  Meek,  95 
II.  B.  -^5!2, 14  Ij.  ed.  444 ;  Hlltenberger  v.  Logans- 
poi-t,  C.  ft  S.  W.  R.  Co.  106  U.  8.  286,  27  h.  ed. 
117,  1  Sup.  Ct.  Rep.  140 :  Brown  v.  McConnell, 
124  U.  S.  489,  31  L.  ed.  495,  8  Sup.  Ct  Rep.  559. 

Ibe  reason  for  the  exception  is  that  the  sole 
object  of  the  citation  Is  to  give  notice  to  the 
adverse  party ;  and,  sluce  a  party  to  a  suit  Is 
constructively  present  In  court  during  the  entire 
term  at  which  his  cause  la  for  hearing,  and  the 
doings  of  the  court  are  matters  of  record  at  the 
time,  be  Is  chargeable  with  notice  of  all  that  Is 
done  duriiig  tbe  term  affecting  his  suit,  because, 
if  actually  absent  when  an  order  Is  made,  he  can 
on  bis  ret'irn  obtain  full  information  by  an  ex- 
amination of  tbe  miuates.  Chicago  &  P.  B.  Co. 
v.  Blulr,  100  U.  8.  661,  26  L.  ed.  687. 

To  ?>e  technically  sufllclent,  so  as  to  render 
the  citation  unnecessary,  the  taking  of  the  ap- 
peal should  appear  on  the  records  of  the  court. 
IbM.;  Vansant  v.  Clectro-Magnetic  Gaslight  Co. 
99  U.  S.  213.  25  L.  cd.  265. 

Still,  an  appeal  otherwise  regular  would  prob- 
aoly  not  be  dlsmlmed  for  want  of  a  citation  If  It 
appeared  by  clear  and  unmlstakabla  evidence 
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outside  the  record  tbat  the  allowance  waa  made 
la  open  court  at  the  proper  term,  and  that  the 
appellee  bad  actual  notice  of  what  had  been 
done.  Chlcwo  &  P.  R.  Co.  v.  Blair,  100  XJ.  8. 
661,  26  L.  ed.  687. 

Eveo  where  the  appeal  was  taken  In  open 
court  and  at  the  same  term,  yet,  if  the  securlt; 
Is  not  given  until  atter  the  term,  a  citation  Is 
e«K.nttal.  Sage  t.  Central  R.  Co.  96  V.  B.  712, 
24  U  ed.  641 ;  PIrst  Nat.  Banlc  t.  Omaha,  96  IT. 
a  787,  24  L.  ed.  S81;  Hasfains  v.  St.  LonU  &  6. 
B.  E.  Co.  109  U.  S.  106,  27  L.  ed.  873,  S  Sup. 
Ct.  Hep.  72 ;  Goodwin  v.  For.  120  U.  S.  775,  30 
L.  ed.  815,  7  Sup.  Ct.  Rep.  779 ;  Hewitt  v.  Fil- 
bert, 116  U.  S.  142,  29  L.  ed.  681.  6  Sup.  Ct.  Sep. 
810 ;  Dodge  Knowles,  114  U.  B.  486,  29  L.  ed. 
296,  S  Sqo.  Ct  Bep.  1108,  1197. 

But  In  such  caaea  the  want  of  a  citation  may 
be  supplied  If  the  appeal  Is  otherwise  properly 
perfected.  Dodge  t.  Knowles,  114  U.  S.  436. 
29  L.  ed.  296,  5  Sap.  Ct.  Bep.  1108,  1197; 
Brown  t.  McConnell.  124  U.  S.  489,  81  L.  ed. 
4BB,  8  Sup.  Ct  Rep.  (169 ;  Ulehardaon  t.  Oreen, 
180  U.  8.  104,  82  L.  ed.  872,  9  Sup.  Ct.  Bep.  443 ; 
Jacobs  T.  George,  160  TI.  S.  415,  37  L.  ed.  1127, 
14  Snp.  Ct  Bep.  169. 

And  this  Is  true  ereo  though  the  time  for  tak- 
ing an  appeal  has  thee  elapsed.  Dodge  v. 
Knowles,  114  U.  8.  486,  29  L.  ed.  296,  6  Sup. 
Ct  Hep.  1108,  1197;  Jacobs  t.  George,  150  U. 
B.  415,  37  L.  ed.  1127,  14  Bap.  Ct  Hep.  ISO. 

Even  where  the  appellees  were  preseat  by 
their  solicitors  when  an  appeal  was  allowed  In 
open  court,  bat  at  a  term  subsequent  to  that  at 
which  the  decree  appealed  from  waa  rendered,  a 
citation  waa  held,  tn  Chicago  ft  P.  B.  Co. 
Blair,  100  U.  S.  661,  26  L.  ed.  687,  to  be  neces- 
sary. But  becitnse  the  appellants  might  well 
have  8uppt.i«ed  that  a  cltntlon  woald  be  waived, 
the  court  ordered  the  entry  of  an  order  tliat  a 
citation  be  Issued  and  served;  or,  in  default 
thereof,  the  appeal  would  be  dismissed. 

The  object  of  citation  Is  notice,  and,  where 
that  purpose  seems  othem-Ise  fully  to  have  been 
met,  a  citation  is  unnecessary.  United  States 
v.  Gomez,  1  Wall.  690,  17  L.  ed.  647. 

indorsement  by  coanael  for  appellees  of  his 
approval  of  an  appeal  bond  is  equivalent  to  a 
notice,  and  renders  the  citation  anneeessary. 
Goodwin  V.  Fox,  120  U.  S.  770,  80  L.  ed.  816,  7 
Sup.  Ct  Bep.  779. 

An  order  of  the  Federal  Supreme  Court, 
served  upon  the  appellee,  that  a  reargument  at 
an  appointed  time  Is  desired,  la  the  equivalent 
of  the  citation  required  on  an  appeal  taken  In 
open  court  durlug  the  term  because  the  security 
was  not  given  until  after  tbe  term.  Dodge  v. 
Knowles,  114  U.  S.  436,  29  L.  ed.  296,  5  Sup. 
Ct  Bep.  1108,  1197. 

Appellant  cannot  move  to  dismiss  tbe  appeal 
OD  the  gronnd  that  no  citation  was  Issued. 
Pierce  t.  Cox.  9  Wall.  786,  19  U  ed.  786. 

2.  On  writ  of  error. 


A  citation  Is  esBentlal  to  sastain  a  writ  or 
error.  Bailiff  v.  Tipping,  2  Cranch,  406,  2  L. 
ed.  820. 

Notice  given  In  open  court  at  the  same  term 
tbe  judgment  is  rendered  Is  not  as  In  tbe  case 
of  an  appeal,  the  equivalent  of  the  citation  re- 
quired by  U.  B.  Rev.  Stat,  f  999,  U..S.  Comp. 
Btat  1901,  p.  712,  on  a  writ  of  error.  United 
States  V.  Phillips.  121  U.  B.  264,  80  L.  ed.  014, 
7  Snp.  Ct.  Bep.  874. 
66L.R.  A. 


b.  Formal  reguiHtet. 

The  citation  should  be  addressed  to  all  the 
defendants  In  error  or  appelleee,  and  the  Insert 
tlon  of  the  name  of  one  not  a  party  ncGms  as 
fatal  as  tbe  omission  of  a  necessary  party. 

In  Davenport  v.  Fletcher,  16  How.  142,  14  L. 
ed.  879,  n  writ  of  error  was  dismissed  because, 
among  other  reasons,  the  citation  was  issued  to 
a  person  not  a  party  to  the  Judgment  'wlQi 
leave,  however,  to  move  for  retnstatement  dur- 
ing ttie  term. 

And  writs  of  error  In  two  cases.  In  each  of 
which  there  were  three  plaintiffs  In  error,  were 
dlamissed  In  i^l  v.  Wetmore,  6  Wall.  451.  18 
U  ed.  862,  because  in  one  case  the  citation  con- 
tained four  plaintiffs  In  error,  and  to  the  other 
the  names  In  the  citation  were  altogether  differ- 
•ent  from  those  in  the  writ,  while  tbe  bond  in 
each  case  recited  but  one  person  as  plaintiff  In 
error. 

A  mere  formal  objection  to  a  citation,  such  as 
the  tact  that  It  Is  addressed  to  the  ori^al  par- 
ties, one  or  both  of  whom  died  before  final  de- 
cree, is  waived  by  full  admission  of  service' 
signed  by  counsel  of  record.  Bl^er  v.  Waller, 
12  Wall.  142,  20  L.  ed.  260. 

The  failure  of  the  citation  to  show  that  plain- 
tiff In  error  was  prosecatlng  the  writ  in  hi* 
capacity  au  trustee,  in  which  capacity  be  was 
sued.  Is  not  fatal, — at  least  where  service  of  the 
citation  has  been  accepted  by  counsel  for  defend- 
antu  In  error.  Peale  v.  Phlppe,  8  Bow.  256,  12 
L.  ed.  1070. 

The  same  is  true  of  a  nUstake  in  the  citation 
In  tbe  name  of  the  husband  of  one  of  the  parties, 
the  use  of  whose  name  was  purely  formal.  Ibtit- 

The  defendant  in  a  writ  of  error  must  t>e  cited 
to  appear  on  tbe  same  day  that  the  writ  is  re- 
turnable. Insurance  Co.  v.  Mordecal,  21  How. 
196,  16  L.  ed.  94.  See  supra,  II.  c,  1. 

And  wbere  the  return  day  of  a  writ  of  error 
la  changed  a  new  citation  sbonid  Issue.  Nation- 
al Bank  of  Commerce  v.  National  Bank  of  Com- 
merce, 99  U.  S.  608,  25  L.  ed.  362. 

Under  tbe  former  practice,  the  citation  on  an 
appeal  to  the  Federal  Supreme  Court  should  not 
direct  tbe  appellees  to  appear  before  the  court 
then  In  session.  Yea  ton  v.  Lenor,  7  Pet  220, 
8  L.  ed.  604. 

Bnt  under  United  States  Supreme  Court  rale 
8,  I  6,  and  rule  9,  i  4,  all  citations  muat  now 
be  made  returnable  not  exceeding  thirty  days 
from  the  signing,  whether  the  return  day  fall  in 
vacation  or  term  time,  except  In  cases  coming  up 
from  California,  Oregon.  Nevada,  Washington, 
New  Mexico,  Utah,  Arisona,  Montana,  Wyoming, 
North  Dakota,  Sonth  Dakota,  Alaska,  and  Idaho, 
where  the  period  is  extended  to  sixty  days. 

A  wrong  return  day  In  a  citation  Is  not  Jnris- 
dlctlonal.  Slmte  v.  Keyeer,  149  U.  S.  649,  87 
L.  ed.  884,  13  Sup.  Ct  Bep.  960;  Segrlst  T. 
Crabtree,  32  L.  ed.  323. 

A  new  citation  may  be  taken  out  under  snch 
circumstances  If  necessary.  Shuts  v.  Keyser. 
149  U.  S.  649,  37  L.  ed.  884,  18  Sup.  Ct  Hep 
960. 

Tbe  Judge  of  a  circuit  court  In  slgniuK  tha 
citation  on  an  appeal  has  no  discretion  to  fix 
an  earlier  return  day  than  that  prescribed  by 
tbe  rules  of  tbe  Federal  Supreme  Conrt  JSs 
parte  Juglro,  44  Fed.  754. 

Where  the  citation  on  tbe  writ  of  error  was 
dated  before  the  date  of  the  Jndgneat,  but  waa 
Issued  after  Its  rendition,  thlm^  a  mere  clerical 
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•error.  DaTidson  t.  Ijinler,  4  Wall,  447,  18  L. 
-ed.  377. 

On  the  effect  of  appearance  to  cure  Irregular- 
ity In  citation,  fee  i»fra,  VII. 

c.  By  whom  aU/ned. 

1.  In  general. 

The  citation  on  a  writ  of  error  must  be  iBsned 
by  the  Judge  or  Justice  who  allowed  the  writ. 
Insurance  Co.  t.  Mordecal,  21  How.  19S,  16  L. 
ed.  04. 

Where  the  appeal  was  allowed  by  the  lower 
court,  the  chief  Justice  of  such  court  may  sign 
the  citation  where  one  Is  regulred.  Richards  v. 
Hacka]].  113  U.  B.  689,  28  L.  ed.  1182,  S  Sup.  Ct. 
Bep.  535. 

Under  United  States  Supreme  Court  rule  36, 
the  citation  on  writs  of  error  or  appeals  sued 
ont  or  taken  under  act  of  Bfarcb  8,  1891,  to  re- 
view circnit  or  district  conrt  Jodginents  or  de- 
crees may  be  sl^ed  by  any  Justice  of  the  Ped- 
■eral  Siipreme  Court,  by  any  circuit  Judge  with- 
in bis  circuit,  or  by  any  district  Judge  within 
biH  district 

In  Re  Claasen.  140  U.  S.  200,  86  L.  ed.  409,  11 
Sup.  Ct.  Rep.  785,  which  famished  the  occasion 
for  promulgating  mie  36,  the  citation  on  writ  of 
«rror  to  a  circuit  court  was  signed  by  an  aaao- 
«iate  Justice  of  the  Federal  Supreme  Court. 
And  prior  to  this  rule,  and  before  the  act  of 
March  3,  1891,  the  citation  on  such  a  writ  of 
«rror  might  have  been  signed  by  a  Judfce  of  the 
circuit  court  or  any  Justice  of  the  Federal  Su- 
preme Court.  Ex  parte  Virginia  (Rc  Barka- 
^le),  112  U.  S.  177,  28  L.  ed.  691,  5  Sup.  Ct. 
Rep.  421. 

And  the  Justice  of  the  Federal  Supreme  Court 
need  not  be  the  one  assigned  to  the  particular 
circuit.  Hudson  t.  Parker,  156  U.  S.  277,  89  L. 
«d.  424,  15  Sup.  Ct.  Rep.  450. 

Where  appeals  to  the  Federal  Supreme  Court 
from  the  territorial  courts  are  to  be  taken  in  the 
same  manner  and  under  the  same  regulations  as 
from  circuit  courts,  citations  on  such  appeals 
maT  be  signed  by  a  Judge  or  Justice  of  the  ter- 
ritorial conrt  or  by  a  Justice  of  the  Supreme 
Court  Brown  v.  McConnell,  124  TJ.  S.  489,  31 
L.  ed.  495,  8  Sup.  Ct  Rep.  559. 

Bo,  under  an  act  providing  that  writs  of  er- 
ror to,  and  appeals  from,  the  Supreme  Court  of 
M  particular  territory  should  be  taken  In  the 
«aue  manner  and  under  the  same  regulations  as 
though  the  Judgment  sought  to  be  reviewed  was 
that  of  a  circuit  court,  the  citation  might  be 
signed  by  the  chief  Justice  of  that  court.  Shep- 
pard  V.  Wilson,  5  How.  210,  12  L.  ed.  120. 

A  citation  on  writ  of  error  to  a  circuit  court 
must  be  signed  by  a  Jndge  of  that  court  or  a 
Justice  of  the  Supreme  Court,  and  cannot  be 
signed  by  the  clerk  of  the  former  court  United 
States  V.  Uodge,  3  How.  534,  11  L.  ed.  714. 

A  citation  signed  by  the  Judge,  and  not  the 
clerk,  being  necessary  to  an  appeal  from  the 
circuit  court  not  taken  In  open  court,  was  also 
■esseoillal  to  an  appeal  from  the  superior  court 
■ot  Florida  taken  under  the  act  of  May  23,  1828, 
relating  to  private  land  claims,  which  provides 
that  such  appeals  must  be  prosecuted  as  though 
taken  from  the  district  conrt  of  Missouri  under 
the  act  of  May  26,  1824,  which  In  turn  refers  to 
the  act  of  March  2,  1793.  relative  to  appeals 
from  the  district  court  of  Kentucky,  which  are 
to  be  governed  by  the  refjlilatlons  prescribed  for 
appeals  fi-om  Federal  circuit  courts.  Vlllabolos 
T.  United  States,  6  How.  81,  12  U  ed.  8S2. 
«6L.B.  A. 


On  the  ejTMt  of  appearance  to  cure  IrregnlarN 
ty  In  signature  to  citation,  see  tnfra,  TII. 

2.  On  writ  of  error  to  state  court. 

By  the  express  provision  ot  U.  S.  Rev.  Stat  | 
999,  U.  S.  Comp.  Stat.  1901,  p.  712,  when  a 
writ  of  error  Is  Issued  by  the  Supreme  Court  ot 
the  United  States  to  a  state  court,  the  citation 
must  be  signed  by  the  chief  Justice,  or  Judge,  or 
chancellor  of  the  state  court,  or  by  a  justice  of 
the  Supreme  Court  of  the  United  States.  Miller 
V.  Texas,  153  U.  S.  535,  38  L.  ed.  812,  14  Sup. 
Ct  Rep.  874. 

A  citation  signed  by  a  district  Judge  on  a  writ 
of  error  to  a  state  court  Is  without  authority  of 
law,  and  therefore  without  effect  Palmer  t. 
Donner,  7  Wall.  541,  19  L.  ed.  99. 

A  citation  signed  by  an  associate  Judge  of  the 
New  York  court  of  appeals  who  does  not  purport 
to  act  as  chief  Judge,  or  chief  Judge  pro  tem..  Is 
not  sufficient,  although  there  Is  an  affidavit  by 
counsel  that  the  chief  Judge  of  the  court  Is  In 
Europe,  and  will  be  for  some  time  to  come. 
Havnor  v.  New  York,  170  U.  S.  408,  42  L.  ed. 
1087,  18  Sup.  Ct  Rep.  631. 

But  it  will  be  presumed  that  a  Judge  who,  in 
the  absence  of  the  chief  justice,  signs  a  citation 
on  a  writ  of  error  from  the  Supreme  Court  ot 
the  United  States  as  presiding  Judge  of  the  sn- 
))reme  court  of  the  state,  was  such  presiding 
judge  at  the  time  of  signing.  Butler  v.  Gage, 
138  U.  S.  62,  84  L.  ed.  869,  11  Sup.  Ct  Rep. 
235. 

d.  Service. 

The  early  cases  seem  to  require  service  of  the 
citation  before  the  return  day  ol  the  appeal  or 
writ  of  error.  Vlllabolos  v.  United  States,  6 
How.  81,  12  U  ed.  862;  Washington  v.  Dennl- 
son.  6  Wall.  495,  18  L.  ed.  863 ;  Waters  v.  Bar- 
rlll.  131  D.  S.  Lxxxiv.,  Appx.,  18  L.  ed.  878. 

But  It  was  later  held  In  Dayton  v.  I^ash,  94 
U.  8.  112,  24  li.  ed.  33,  that  If  the  citation 
was  actually  Issued,  though  not  served  before 
the  return  day,  which,  under  the  then  existing 
practice,  was  the  Hrst  day  of  the  next  term, 
leave  might  be  granted  to  make  the  service  dur- 
ing that  term.  This  ruling  seems  to  have  been 
foreshadowed  by  the  decision  In  O'Dowd  v.  Rua- 
sell,  14  Wall.  402,  20  L.  ed.  8S7,  where  service 
ot  a  citation  on  February  8  was  beld  to  be  In 
time,  although  the  writ  of  error  was  returnable 
on  the  drst  Monday  of  the  preceding  December, 
and  was  approved  In  Richards  v.  Mackall,  113 
U.  S.  539,  28  L.  ed.  1132,  5  Sup.  Ct  Rep.  535. 

But  the  authority  ot  the  earlier  cases  as  to 
the  necessity  of  service  before  the  end  ot  the 
return  term  was  not  Impaired.  Hewitt  v.  Fil- 
bert 116  U.  S.  142,  29  L.  ed.  681,  6  Sup.  Ct 
Rep.  319 :  Jacobs  v.  George,  150  U.  S.  416,  87 
L.  ed.  1127,  14  Sup.  Ct  Rep.  159. 

The  meaning  ,of  the  provision  of  U.  S.  Rev. 
Stat,  i  999,  U.  S.  Comp.  Stat.  1901,  p.  712,  that 
the  adverse  party  shall  have  at  least  thirty 
days'  notice.  Is  not  that  the  citation  shall  be 
served  thirty  days  before  the  return  day,  but 
that  the  adverse  party  shall  have  thirty  days' 
notice  before  be  can  be  compelled  to  go  to  a 
hearing.  National  Bank  of  Commerce  v.  Na-. 
tlonal  Bauk  of  Commerce.  99  U.  S.  608,  23  L. 
ed.  382 ;  Cox  v.  United  States,  131  U.  S.  c, 
Appx.,  a-ail  19  L.  ed.  500.  There  Is  a  dictum 
to  the  contrary  in  Yeaton  v.  Lenox,  7  Pet.  220, 
8  L.  ed.  664. 

A  writ  of  error  will  not  be  dismissed  becajisa 
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the  citation  was  not  served  thirty  days  before 
the  retnrn  day.  Segrlat  v.  Crabtree,  82  L.  ed. 
823;  Waters  t.  Barrlll,  131  n.  8.  lxxxiv., 
Appx.,  and  18  L.  ed.  878. 

Uat  where  the  citation  on  a  writ  of  error  has 
not  been  served  thirty  days  the  Federal  Su- 
preme Court  will  not  take  up  the  cause  until 
the  thirty  days  have  expired,  unless  the  de- 
fendant In  error  ahall  appear.  Llt^d  t.  Alez- 
ander,  1  Cranch.  365,  2  L.  ed.  137. 

And  the  court  would  not.  without  consent, 
compel  the  hearing  of  a  case  where  the  citation 
was  not  served  thirty  days  before  the  return 
day,  even  where  thirty  days  have  expired  since 
micb  service.  Welsh  v.  Mandevllle,  S  Cranch, 
821,  3  L.  ed.  118. 
,  This  decIaloD  was  made  Id  accordance  with  a 
court  rule  providing  that,  where  the  writ  of 
error  Issued  within  thirty  days  before  the  meet- 
Ins  of  the  court,  the  defendant  might  enter  an 
appearance  and  proceed  to  trial ;  otherwise  the 
cause  must  be  ecmtlnued.  Cox  v.  United  States, 
131  U.  B.  c,  Appx.,  and  19  L.  ed.  SOO. 

Service  of  the  citation  on  the  attorney  of  the 
appellee  Is  sufficient  on  appeal.  Scruggs  v. 
Memphis  &  C.  R.  Co.  181  U.  S.  cciv.,  Appx., 
and  26  L.  ed.  741 ;  United  States  v.  Curry,  Q 
How.  106.  12  L.  ed.  863. 

But  no  valid  service  of  a  citation  on  a  writ 
of  error  can  be  made  on  an  attorney  because  he 
was  a  partner  of  the  defendant  In  error's  coun- 
sel at  the  time  of  the  latter's  death.  Bacon  v. 
Hart,  1  Black.  38,  17  L.  ed.  52. 

And  the  citation  on  writ  of  error  cannot  be 
served  on  the  executrix  of  the  counsel  of  record 
for  tbe  defendant  In  error.  Ibid. 

The  service  of  a  citation  In  one  of  the  Joint 
defendants  Is  good  even  If  the  other  Is  dead. 
Waters  v.  Barrlll,  131  U.  S.  lxxxiv.,  Appx.,  and 
18  L.  ed.  878. 

Whwe  the  defendant  In  error,  being  a  woman. 
Intermarried  after  tbe  judgment  below  and  be- 
fore service  of  a  writ  of  error,  service  of  the 
citation  npon  her  husband  was  held  sufficient. 
Fairfax  v.  Fairfax,  5  Cranch,  19,  3  U  ed.  24. 

Personal  service  Is  required,  and  service  on 
the  attorneys  of  the  defendants  in  a  writ  of 
error  to  a  state  conrt  by  depositing  In  the  post- 
ofllce  a  copy  of  the  citation,  postage  paid,  ad- 
dressed to  them  at  their  respective  places  of 
residence.  Is  Insufficient ;  although  such  service 
would  be  sufficient  under  the  laws  of  the  state. 
Tripp  V.  Santa  Kosa  Street  R.  Co.  144  U.  B.  126, 
86  Ij.  ed.  872,  12  Bup.  Ct.  Rep.  655.  The  court 
said :  "We  cannot  be  governed  In  tbe  matter  of 
oar  own  process  by  the  various  laws  of  the 
states  and  territories  upon  the  subject,  and  ac- 
tual notice,  or  notice  directed  by  rule  or  spe- 
cial order,  must  be  <ihown  before  we  can  treat 
parties  as  properly  in  court." 

The  10th  rule  of  the  Snpreme  Court  of  the 
United  States,  irhleh  has  reference  to  the  serv- 
ice of  diction  on  writ  of  error  upon  the  chief 
executive  magistrate  and  attorney  general  of  a 
state,  applies  only  to  those  cases  In  which  the 
state  Is  a  party  on  the  record.  Hence,  In  an 
action  to  recover  taxes,  brou^t  by  the  treasurer 
of  a  state,  tbe  citation  on  a  writ  of  error  to  re- 
view a  Judgment  In  his  favor  Is  to  be  served  on 
such  treasurer,  who  Is  the  "adverse  party"  with- 
in the  meaning  of  the  act  of  1789,  chap.  20. 
which  directs  such  party  to  be  cited  on  a  writ 
of  error  or  appeal.  Poydras  de  La  Lande  v. 
Louisiana,  17  How.  1,  IS  L.  ed.  93. 

An  objection  to  the  service  of  citation  on 
writ  of  error  to  a  state  conrt  in  another  state 
by  tbe  marshal  of  tbe  district  therein  can  only 
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be  taken  advantage  of  by  a  motion  to  dismiss, 
made  promptly  upon  appearance  limited  to  that 
specific  purpose.  Benaud  Abbott,  116  U.  8. 
277.  29  L.  ed.  629,  6  Sup.  Ct.  Rep.  1194. 

I'he  fact  that  another  citation  not  served  was 
Issued  on  a  writ  of  error  from  tbe  Federal  Su- 
preme Court  cannot  prejudice  tbe  citation  which 
was  duly  Issued  and  served.  Davidson  v.  Lan- 
ier, 4  Wall.  447,  18  L.  ed.  377. 

On  the  effect  of  appearance  to  cure  Irregular- 
Ity  in  service  of  citation,  see  infra,  VII. 

V.  Time  for  inatttuttng  proceedingt, 

a.  When  review  onty  it  detired, 

1.  Appealt  from,  or  wriU  of  error  to,  inferior 
Federal  eoarta. 

The  provision  of  the  act  of  March  S,  1803, 
chap.  03  I  2,  authorising  appeals  from  the  cir- 
cuit court  Id  egutty  causes  to  the  Federal  Su- 
preme Court  "subject  to  the  same  rules,  regula- 
tions, and  restrictions  as  are  prescribed  In  case 
of  writ  of  error,"  renders  applicable  to  such 
appeals  the  regniremoits  prescribed  for  writs 
of  error  respecting  the  time  within  wbleh  they 
may  be  granted.  United  States  v.  Hooe,  3 
Cranch,  73,  2  L.  ed.  370. 

Prior  to  the  enactment  of  the  Revised  Stat- 
utes five  years  was  tbe  limitation  prescribed  for 
writs  of  error  and  appeals  to  review  Federal 
circuit  or  district  conrt  Judgments  or  decrees. 
Cambuston  v.  United  States,  96  U.  8.  285,  24 
U  ed.  448. 

But  under  U.  S.  Rev.  Stat.  I  IOCS,  U.  8.  Comp. 
Stat.  1901.  p.  715,  "no  Judgment,  decree,  or 
order  of  a  circuit  or  district  court,  in  any  civil 
action,  at  law  or  In  equity,  shall  be  reviewed  In 
tbe  Supreme  Conrt  on  writ  of  error  or  appeal, 
□uless  the  writ  of  error  Is  brought,  or  the  ap- 
peal Is  taken,  within  two  years  after  the  entry 
of  such  Judgment,  decree,  or  order :  Provided, 
That  where  a  party  entitled  to  prosecute  a  writ 
of  error,  or  to  take  an  appeal.  Is  an  Infant,  In- 
sane person,  or  Imprisoned,  such  writ  of  error 
may  be  prosecuted,  or  such  appeal  may  be  taken, 
within  two  years  after  the  Judgment,  decree,  or 
order,  exclusive  of  the  term  of  sucb  disability." 
Wbltsitt  V.  Union  Depot  &  R.  Co.  122  O.  8.  368, 
30  U  ed.  1150,  7  Sup.  Ct.  Rep.  1248. 

The  various  statutory  provisions  making  the 
procedure  governing  such  appeals  and  writs 
of  error  applicable  to  cases  coming  up  from 
certain  other  courts  (see  supra,  I.)  doubtless 
carries  with  It  this  two  years'  limitation.  The 
same  limitation  must  govern  in  revlewloc  Judg- 
ments of  tbe  district  court  of  Alaska,  In  view 
of  the  decision  In  The  Coqultlam  v.  United 
States,  163  U.  S.  340,  41  L.  ed.  184.  16  Sup.  Ct. 
Rep.  1117,  that  such  court  Is  a  territorial  su- 
preme court 

No  change  was  made  with  reference  to  the 
tlmt  within  which  cases  oould  be  broui^t  up 
from  circuit  and  district  courts  by  tbe  provi- 
sion of  the  act  of  March  3,  1891,  {  0,  prescrib- 
ing a  limitation  of  one  year  for  the  exercise  by 
tbe  Supreme  Court  of  Its  appellate  Jorlsdlc- 
tlon  conferred  by  that  section,  as  this  prorl- 
sloD  relates  exclusively  to  writs  of  error  or  ap- 
peal In  cases  brought  to  tbe  supreme  conrt  from 
the  circuit  courts  of  appeals.  Allen  v.  Southern 
P.  R,  Co.  173  U.  S.  479,  43  I*  ed.  778.  19  Bup. 
Ct.  Bep.  518 ;  Holt  v.  Indiana  Mfg.  Co.  176 
U.  8.  08,  44  L.  ed.  374^  20  Sup.  Ct.  Rep.  272. 

A  special  time  limit  of  tixty  days  It  vi*- 
scribed  for  the  exercise  of  the^ederal  By  pram* 
ConrfH  appellate  ^|^g^^9\J^(9i0|@Itcd 
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States  court  In  tbe  Indlao  terrltorj  In  lodlan 
citizenship  and  allotment  cues.  80  Stat  at  L. 
591,  cbap.  645. 

Biz  moatha  ii  the  limitation  for  appeals 
from  the  court  of  prlTate  land  elalmi.  Bot  ttie 
right  of  the  United  States  to  appeal  contlnaes 
to  ezUt  under  the  9th  section  of  the  act  creat- 
ing that  court  until  six  months  after  the  receipt 
hj  th»  Attorney  General  of  a  statement  of  the 
CBM  and  the  points  decided.  United  States  t. 
Pena,  17B  V.  8.  500,  44  L.  ed.  251,  20  Sup.  Ct 
Bep.  165. 

The  sufltclency  of  tbe  reason  for  the  delay  of 
the  United  States  attorney  In  giving  a  notice 
to  the  Attorney  General  of  a  Judgment  confirm- 
ing a  private  land  claim,  whereby  tbe  time  for 
an  appeal  by  the  United  States  Is  extended,  la 
shown  by  an  allowance  of  the  aj^eal  hj  a  Jus- 
tice of  the  trial  court,  whose  attention  was 
called  to  this  question.  Ibid. 

Ninety  days  Is  the  limitation  prescribed  for 
appeals  from  the  court  of  claims  (United  States 
V.  Adams,  0  Wall.  101,  18  L.  ed.  792),  except 
In  coses  arising  under  the  act  of  March  S,  1887 
(24  Stnt.  at  L.  505,  chap.  359,  U.  S.  Comp.  Stat. 
1901,  p.  752),  where  the  United  States  bas  six 
OLontbs  after  the  date  of  Judgment  or  decree 
adverse  to  tbe  government  In  which  to  appeal. 
United  States  v.  Davis,  131  U.  S.  30,  33  L.  ed. 
98,  9  Sup.  Ct.  Bep.  667. 

Appeals  to  the  Federal  Supreme  Court  In 
habeas  corpus  proceedings  must,  under  tbe  act 
of  March  S,  1893,  amending  U.  8.  Bev.  Stat  | 
766.  U.  8.  Comp.  Stat  1901,  p.  697,  be  bad  or 
allowed  within  six  months  from  the  date  of  the 
Judgment  or  order  complained  of.  Re  Lennon, 
150  U.  S.  393,  37  L.  ed.  1120,  14  Sup.  Ct  Rep. 
123. 

Appeals  to  the  Federal  Supreme  Court  from 
dnal  decrees  of  circuit  courts  In  equity  cases 
brought  under  the  anti-trust  or  Interstate  Com- 
merce Act  most  be  takoi  within  sixty  days. 
Interstate  Commerce  Commission  t.  Baird,  194 
IT.  S.  26,  48  L.  cd.  860,  24  Sup.  Ct  Rep.  663. 

Writs  of  error  to  review  convictions  of  capi- 
tal crime  In  Federal  courts  must  under  act  of 
Congress  of  February  6,  1889,  S  6,  be  sued  out 
during  the  term,  or  within  such  time  not  exceed- 
ing sixty  days  thereafter  as  the  court  may,  for 
cause,  allow  by  order  entered  of  record.  Ball  v. 
United  States,  140  U.  S.  118,  36  L.  ed.  377,  11 
Sup.  Ct.  Rep.  761. 

Appeals  to  tbe  Federal  Supreme  Court  Id 
bankri'ptcy  cases  mast  be  taken  within  sixty 
days  after  the  Judgment  or  decree.  General 
Orders  In  Bankruptcy,  Rule  36, 

Appeals  in  prize  causes  must  be  taken  within 
thirty  days  after  the  rendering  of  the  decree 
appealed  from.  U.  S.  Bev.  Stat,  i  1009.  U.  S. 
Comp.  Stat  1901.  p.  716. 

But  if  notice  of  appeal,  or  intention  to  ap- 
peal, to  the  Federal  Supreme  Court  in  a  prize 
cause  be  tiled  with  the  clerk  of  the  district  court 
within  thirty  dsys  next  after  the  final  decree 
therein,  the  appellate  court  may  allow  tbe  ap- 
peal If  tbe  purposes  of  Justice  require  It.  The 
Nuestra  Sefiora  de  Begia,  17  Wall.  29,  21  L.  ed. 
506. 

Appeals  from  the  superior  court  of  Bast 
Florida  to  the  Federal  Supreme  Court,  taken 
under  the  act  of  May  23.  1828,  were  required  by 
that  act  to  be  taken  within  four  months.  VII- 
labolos  T.  United  States,  6  How.  81,  12  L.  ed. 
362. 

Appeals  In  California  prlvate-land'Clalm  cases, 
authorized  under  the  act  of  March  8,  18S1,  were 
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governed  by  the  limitation  prescribed  for  ap- 
peals from  circuit  courts.  United  States  v. 
De  Pacbeco,  20  Bow.  201.  16  L.  ed.  820 ;  Castro 
United  States.  S  Wall.  46,  18  L.  ed.  168. 
Such  an  appeal  could  be  granted  after  tbe 
expiration  of  the  term  at  which  the  decree  was 
rendered.  Noe  v.  United  States,  Hoffm.  Land 
Cas.  242,  Fed.  Cas.  No.  10,286. 

2.  WriU  of  error  to  atate  courte. 

The  provlsioa  of  the  original  judiciary  act 
allowing  Uve  years  within  which  to  sue  out  a 
writ  of  error  from  the  Supreme  Court  of  the 
United  States  to  an  Inferior  court  was  appli- 
cable to  Judgments  and  decrees  of  state  courts 
in  cases  within  the  Jurisdiction  of  the  Supreme 
Court  Qelston  v.  Hoyt,  8  Wheat  246,  4  L. 
ed.  881 ;  Brooks  v.  Norris,  11  How.  204,  18 
L.  ed.  665. 

The  present  limitation  of  two  years,  pre- 
scribed U.  6.  Bev.  Stat.  {  1008,  U.  S.  Comp. 
Stat  1901,  p.  716,  for  suing  out  writs  of  error 
from  tbe  Supreme  Court  of  tbe  United  States 
to  circuit  and  district  courts,  likewise  applies 
to  writs  of  error  to  state  courts.  Cummlngs  v. 
Jones,  104  U.  S.  419,  26  L.  ed.  824 ;  Scar- 
borough V.  Pargoud,  108  U.  8.  567,  27  L.  ed. 
824,  2  Sup.  Ct  Bep.  877 ;  Polleys  r.  Black  River 
Improv.  Co.  113  U.  S.  81,  28  U  ed.  088,  5  Sup. 
Ct.  Rep.  869. 

This  limitation  was  not  altered  or  affected 
by  tbe  provision  of  the  act  of  Congress  of  March 
3,  1891,  I  6,  limiting  the  time  for  taking  tbe 
appeals  or  writs  of  error  provided  for  therein 
to  one  year,  as  this  refers  only  to  cases  brought 
up  to  tbe  Federal  Supreme  Court  from  a  cir- 
cuit court  of  appeals.  Allen  v.  Southern  P.  B. 
Co.  178  U.  S.  470,  48  L.  ed.  776,  19  Sup.  Ct 
B^.  S1& 

b.  WAs»  supersedeas  ft  detired. 

Under  tbe  original  Jndlciary  act  where  a 
supersedeas  was  desired  the  writ  of  error  most 
have  been  sued  out  and  served,  or  tbe  appeal 
taken,  within  ten  days  after  the  rendition  of 
the  Judgment  or  decree  sought  to  be  reviewed. 
O'ltewd  V.  Russell,  14  Wall.  402,  20  L.  ed. 
857;  Saltmarsh  Tutblll,  12  How.  387,  13 
L.  ed.  1034  ;  United  States  v.  Dashlel,  8  Wall. 
688,  18  L.  ed.  268 ;  Baltimore  &  O.  R.  Co.  v. 
Harris,  7  Wall.  674,  19  L.  ed.  100;  Thompson 
V.  Vo8S,  1  Cranch,  C.  C.  108,  Fed.  Cas.  No. 
18,079 ;  Moore  v.  Dunlop,  1  Cranch,  C.  C  180, 
Fed.  Cas.  No.  9,769 ;  B»  parte  Ben,  1  Crandt, 
C.  C.  582,  Fed.  Cas.  No.  1,286. 

But  after  the  extension  of  the  time  for 
giving  a  supersedeas  bond  to  sixty  days,  or 
even  later  with  the  permission  of  a  Justice  of 
tbe  Federal  Supreme  Court, '  made  by  the  act 
of  June  1,  1872,  |  11,  the  court  held  that  tbe 
writ  of  error  might  be  served  at  any  time  before, 
or  simultaneously  with,  the  filing  of  tbe  bond, 
and  need  not  be  served  within  the  ten  days,  as 
prevlonsly  required.  Western  U.  Teleg.  Co.  r. 
Eyser,  19  Wall.  419,  22  L.  ed.  43. 

The  service  of  a  writ  of  error,  or  the  taking 
of  an  appeal,  within  sixty  days,  Sundays  exclu- 
sive, after  the  rendering  of  tbe  Judgment  or 
decree  complained  of.  Is  an  Indispensable  pre- 
requisite to  a  supersedeas.  Kitchen  v.  Randolph, 
93  r.  S.  92.  28  L.  ed.  812;  Sage  v.  Central 
R.  Co.  93  U.  8.  416,  23  L.  ed.  934 ;  Western  Air 
Line  Constr.  Co.  t.  McOllllB,  127  U.  S.  776, 
32  L.  ed.  824,  8  Sup.  Ct.  B^.  139Q4>Peugh  t. 
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DavlB,  110  V.  8.  227,  28  L.  ed.  127,  4  Sap. 
Ct.  R«p.  17. 

The  time  wltbla  wblch  a  writ  of  error  from 
tlie  FedemI  Saprcnw  Court  moat  be  served  in 
order  to  operate  as  a  superaedeaa  teglni  to  mn 
from  the  da;  on  wblcb  a  motion  for  a  new  trial 
was  overrnled.  Butlierford  v.  Penn.  Mut.  L, 
IDU.  Co.  1  UcCrary,  120,  1  Fed.  456 ;  Brown  t. 
Evans,  8  8awy.  S02,  18  Fed.  S6. 

See  also  cases  cited  infra,  V.  c,  1. 

A  motion  made  daring  tbe  term,  to  set  aside 
the  Judgment  or  decree,  suspends  its  operation 
so  that  It  does  not  take  effect  for  the  parpose 
of  determlQlDg  the  time  wltbln  wblch  the  writ 
of  error  must  be  sued  out  or  tbe  appeal  taken 
In  order  to  operate  as  a  sopsreedcaa  nntll  tbe 
date  when  the  motion  Is  denied.  ICempbls 
Brown,  f)4  U.  8.  715,  24  L.  ed.  244 ;  Washing- 
ton, Q.  &  R.  Co.  ▼.  Bradlej,  7  Wall.  676,  19 
L.  ed.  274. 

Tbe  same  Is  true  where  a  petition  filed  during 
tbe  term  to  open  tbe  final  decree  for  certain  pur- 
poses la  entertained  b;  the  court.  Broekett  T. 
Brockett,  2  How.  238,  11  L.  ed.  261. 

Bat  a  motion  to  set  aside  a  decree  filed  b; 
persons  not  then  parties  to  the  suit,  and  who 
had  no  right  to  intervene  except  upon  leave, 
does  not  easpend  tbe  decree  so  as  to  give  sixty 
days  from  tbe  denial  of  the  motion  lor  obtain- 
ing a  sapersedeas.  Sage  v.  Central  B.  Co.  98 
D.  S.  412.  23  L.  ed.  938. 

The  court  below  may  set  aside  a  judgment 
and  enter  It  anew  daring  the  term  for  tbe  pur- 
pose of  giving  It  effect  for  a  supersedeae.  Hem- 
pbis  V.  Brown,  M  U.  8.  715,  24  L.  ed.  244. 

If  a  petition  for  rehearing  Is  presented  In 
season,  and  entertained  by  tbe  court,  the  time 
limited  for  suing  out  a  writ  of  error  to  operate 
as  a  supersedeas  does  not  begin  to  run  until  the 
petition  Is  disposed  of.  Texas  &,  P.  R.  Co.  v. 
Hurphy,  111  U.  8.  488,  28  L.  ed.  482,  4  Sap. 
Ct.  Bep.  487;  Slaughter-Houae  Caaea.  10  Wall. 
273.  19  L.  ed.  915. 

An  appeal  from  a  special  decree  Is  In  time 
to  operate  as  a  supersedeas,  whether  taken 
wltbln  ten  da^  after  tbe  decision  Is  pronounced 
and  entered  on  tbe  mlnates  or  within  ten  days 
after  the  decree  Is  settled  and  signed  by  the 
Judge  and  filed  with  the  clerk.  Sllsby  v.  Foote, 
20  now.  280,  15  L.  ed.  822. 

Since  the  judgment  of  affirmance  of  tbe  New 
York  court  of  appeals  becomes  a  final  judgment 
on  wblch  execution  can  Issue  only  when  It  is 
entered  In  tbe  saprema  oonrt  to  which  the  rec- 
ord Is  retnmed  with  an  order  directing  that 
court  to  enter  judgment  accordingly,  this  Is 
the  date  from  which  the  time  within  which  a 
writ  of  error  mast  Issue  In  order  to  operate  as 
a  supersedeas  begins  to  run.  Green  t.  Tan 
Buskerk.  3  Wall.  448,  18  L.  ed.  245. 

Following  this  dedsltm,  It  waa  held  In  Ben- 
jamin V.  Cbew.  21  N.  7.  Bq.  180,  that,  because 
no  execution  can  Issue  from  tbe  New  Jersey 
court  of  appeals,  the  time  within  which  a  writ 
of  error  from  tbe  Supreme  Court  of  tbe  United 
States  most  lasne  in  order  to  operate  as  a  su- 
persedeas did  not  begin  to  run  until  tbe  filing 
In  the  New  Jersey  court  of  chancery  of  the  de- 
cree of  aOlnnance  which,  wlUi  the  re«>rd,  was 
remitted  to  that  court. 

But  nnder  etmllar  circumatances  the  Fed- 
eral Supreme  Court  has  adopted  a  different  rule. 
Wurts  V.  Hoagland,  105  n.  S.  701,  26  L.  ed. 
1109.  Here  tbe  New  Jersey  court  of  errors  and 
ain>ea1s  had  afilrmed  the  Judgment  of  tbe  state 
npreme  court  and  remitted  the  record  to  that 
M  L.  B.  A. 


court.  A  writ  of  error  from  the  Federal  Su- 
preme Court  was  issued  within  sixty  days  of 
tbe  filing  of  the  remittitur,  but  more  than  sixty 
days  after  the  Jodgment  was  rmdered  by  the 
court  of  errors  and  appeals.  The  court  held 
that  this  was  too  late  to  operate  as  a  superse- 
deas. It  does  not  seem  possible  to  reconcile 
(bis  decision  with  Green  v.  Van  Buskerk.  3  Wall. 
448,  IS  L.  ed.  245,  aupra,  as  the  practice  In 
New  York  and  New  Jersey  seems  In  this  re- 
gard to  be  Identical.  The  court  did  concede, 
however.  In  Wurts  v.  Hoagland,  105  T7.  S.  701, 
26  L.  ed.  1109,  that  In  tbose  states  where  the 
highest  court  does  not  have  possession  of  the 
record,  but  decides  questions  certified  by  the 
Inferior  courts,  and  merely  Issues  a  rescript  di- 
recting the  tatter  what  judgment  to  render, 
the  case  would,  perhaps,  be  different. 

A  writ  of  error  which,  though  made  out  and 
placed  In  tbe  clerk's  ofilce  In  time,  was  not 
scaled  until  afterwards,  cannot  operate  as  a 
supersedeas.  Washington  v.  Dennisou,  6  Wall. 
405,  IS  L.  ed.  888. 

The  omission  to  Isaue  a  citation  on  tbe  writ 
of  error  from  the  Federal  Supreme  Court  until 
more  than  sixty  days  after  the  judgment  sought 
to  be  reviewed  was  rendered  does  not  prevmc 
such  writ  of  error,  if  seasonably  sued  out  and 
served  with  aufliclent  security,  from  operating 
as  a  supersedeas.  TIernan  v.  Booth,  9  Biss. 
4U0,  4  Fed.  02O. 

The  court  was  of  the  opinion  In  Thombill  v. 
Bank  of  Louisiana,  6  Nat.  Bnukr.  Beg.  377,  Fed. 
Cas.  No.  13,991,  that  an  allowance  of  an  appeal 
by  a  Justice  of  the  Federal  Supreme  Court  aft- 
er the  appeal  bad  been  refused  by  a  elreolt 
judge  relates  back  to  the  time  when  the  orig- 
inal application  was  made  for  the  purpose  of  de- 
termining whether  It  was  taken  In  time  to 
operate  as  a  supersedeas. 

To  make  effectual,  for  the  purposes  of  a  su- 
perMdeaa,  an  order  that.  If  the  requisite  se- 
curity abould  be  given,  the  appeal  should  be  re- 
garded as  taken  wltbln  the  sixty  days.  It  must 
appear  that  the  delay  was  the  act  of  the  court, 
and  that  injustice  will  not  be  done.  Sage  v. 
Central  B.  Co.  98  U.  B.  412,  23  U  ed.  933. 

c.  IIou>  time  U  to  be  oomfHited. 

1.  When  time  begina  to  run. 

In  computing  the  two  years  wlUiln  wblch  a 
writ  of  error  must  be  brought  or  an  appeal 
taken,  the  day  of  tbe  entry  of  the  judgment, 
decree,  or  order  appealed  from  should  be  ex- 
cluded. Smith  V.  Gale,  187  U.  &  677.  84  L.  ed. 
792.  11  Sap.  Ct.  Rep.  186. 

The  rights  of  parties  with  respect  to  the 
time  of  appeal  are  to  be  determined  by  the  date 
of  actual  entry,  or  of  tbe  signing  and  filing  of 
the  final  decree,  althou^  It  purports  to  be  en- 
tered as  ot  the  date  of  a  prior  order  settling  its 
terms.  Providence  Rubber  Co.  v.  Goodyear,  6 
Wall.  153,  18  L.  ed.  762. 

And  where  a  decree  was  drawn  and  placed  in 
the  hands  of  tbe  clerk  on  sn  understanding  that 
It  was  to  be  entered  wben  approved  by  the 
court  as  of  that  date,  it  cannot  be  regarded  as 
passed  for  the  purposes  of  appeal  until  Que  day 
on  whicb  It  was  returned  to  the  clerk  hr  the 
Judge  and  entered.  Seymour  v.  Freer.  6  Wall. 
822.  18  L.  ed.  504. 

l^e  time  wltbln  wblcb  a  writ  of  error  must 
be  sued  out  begins  to  ran  from  the  day  the 
Judgment  Is  entered  In  the  record  book  ot  the 
court  proceedings,  although  Jl(  may  not  then 
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bare  bMD  recorded  In  the  Jadgment  docket. 
Folley*  T.  Black  Ulver  Improv.  Co.  113  V.  8. 
81.  28  L.  ed.  888,  S  Sup.  Ct.  Rep.  36&. 

A  decree  of  tlie  circuit  court  cannot  be  re- 
viewed on  appeal  by  the  United  States  Supreme 
Court,  unless  the  appeal  Is  taken  within  two 
jenrs  after  the  entry  of  such  decree,  altboagb 
taken  within  two  yean  from  the  time  the  de- 
cree took  tall  effect.  Radford  v.  Folsom,  18t 
U.  8.  892.  88  L.  ed.  208.  9  Snp.  Ct  Rep.  792. 

The  time  within  which  an  appeal  must  be 
taken  begins  to  run  from  the  entry  of  a  decree 
dismissing  the  bill  with  costs,  although  a  decree 
was  afterwards  entKred  which  included  judg- 
ment for  i-he  amount  of  the  costs  as  taxed.  Fow- 
ler T.  HamUl,  ISe  V.  B.  049.  86  «d.  266,  11 
Sup.  Ct.  Rep.  668. 

Where  the  priority  of  Hens  Dpon  property  is 
the  subject-matter  of  the  suit,  a  decree  which 
Anally  determines  the  entire  controversy  liti- 
gated Is  a  final  decree,  and  an  appeal  muat  be 
taken  therefrom  within  the  time  limited  by 
law  or  it  win  be  too  late,  although  the  fund 
is  afterwards  brcught  Into  court  for  final  dis- 
tribution as  decreed.  Bank  of  Lewiaburg 
Sheffey,  140  U.  8.  440,  80  L.  ed.  498,  11  Sup. 
Ct.  Rep.  755. 

A  writ  of  error  proseented  within  sixty  days 
from  the  tmtry  by  a  circuit  eonrt  of  an  order 
designating  the  day  of  execution  of  one  con- 
victed of  murder  and  that  the  death  warrant 
Issue  is  bi  time,  under  the  act  of  February  6. 
18S6,  I  6,  allowing  such  writ  dnrlnff  the  term, 
or  within  such  time  not  exceeding  sixty  days 
thereafter  as  the  court  may  sllow  by  order  en- 
tered of  record,  where,  of  the  two  orders  pre- 
viously entered,  one,  If  It  could  be  regarded  as  a 
final  Judtnnent,  was  void  because  entered  oo 
Bnnday,  and  the  other  does  not  appear  to  have 
been  made  In  the  presence  of  the  defendant 
Ball  V.  United  States,  140  tT.  S.  118,  85  L.  ed. 
877,  11  Sup.  Ct.  Rep.  761. 

Where  a  decree  of  the  court  below  Is  amended, 
Bucb  amended  decree  Is  the  final  decree  fram 
which  the  time  to  appeal  must  be  reckoned. 
United  States  v.  Qomex,  1  Wall.  090,  17  L.  ed. 
677. 

A  decree  does  not  take  final  effect  for  the 
purpose  of  an  appeal  nntll  an  application  for 
rehearing,  made  in  season  and  entertained  by 
the  court.  Is  disposed  of.  Voorbees  v.  Jobn  T, 
Noye  Mfg.  Co.  lol  U.  S.  180,  S8  L.  ed.  101,  14 
Sup.  Ct.  Kep.  295 ;  Texas  &  P.  R.  Co.  v.  Mur- 
phy, 111  U.  8.  488,  28  L.  ed.  492.  4  Sup.  Ct  Rep. 
497 ;  Northern  V.  R.  Co.  v.  Holmes,  1B5  U.  S. 
137,  30  L.  ed.  99,  15  Sup.  Ct.  Rep.  28.  See 
also  cases  cited  tapra,  V.  b. 

But  a  petition  for  a  rehearing  or  motion  for 
a  new  trial,  made  after  the  term,  does  not  sns- 
pend  the  operation  of  the  decree  fOr  the  pur- 
pose of  determining  the  time  within  which  the 
appeal  must  be  taken.  Cambuston  v.  United 
States,  90  U.  S.  285,  24  L.  ed.  448. 

2.  WAen  appellate  procefdlng*  are  deemed  he- 

(Rin. 

The  writ  Of  error  ts  not  brought  within  tbe 
time  limited,  nnlesk  It  Is  filed  within  that  time 
In  the  court  which  rendered  the  Judgment. 
Brooks  V.  Norrls,  11  How.  204,  13  L.  ed.  665: 
Scarborough  v.  Pargoud,  108  U.  8.  567,  27  L. 
ed.  824,  2  Sup.  Ct.  Rep.  877;  Polleya  v.  Black 
River  Improv.  Co.  113  U.  S.  81,  28  L.  ed.  938. 
6  Sup.  Ct.  Rep.  3t{9  ;  Cincinnati  Safe  ic  Lock  Co. 
V.  Grand  Raplda  Safety  Deposit  Co.  148  U.  S. 
54.  36  L.  ed.  880,  IS  Sup.  Ct  Rep.  18. 
60  L.  K.  A. 


The  day  on  which  the  writ  may  have  been 
Issued  by  the  clerk,  and  the  day  on  which  It  was 
tested,  are  not  material  In  deciding  this  ques- 
tion. Brooks  V.  Norrls,  11  How.  204,  13  L.  ed. 
665. 

This  rule  is  applicable  to  appeals  which  can- 
not be  said  to  be  taken  until  in  some  way  pre- 
sented to  the  court  which  made  the  decree  ap- 
pealed fromu  Credit  Co.  v.  Arkansas  C.  R.  Co. 
128  U.  &  208,  82  L.  ed.  448,  9  Sup.  Ct.  Rep. 
107. 

And  where  an  appeal  was  allowed  by  a  Jus- 
tice of  the  Federal  Supreme  Court  on  the  last 
day  OQ  which  an  appeal  could  be  taken,  but  was 
not  presented  to  the  court  below  or  filed  with  tbe 
clerk  until  five  days  after  such  term  had  ex- 
pired, the  appeal  waa  not  taken  In  time.  /ftfd. 

So,  in  Fowler  v.  Hamin,  189  U.  S.  549,  35  L. 
ed.  266,  11  Sup.  Ct.  Rep.  663,  an  appeal  was 
dismissed  because  the  appeal  papers  were  not 
filed  In  the  lower  court  within  two  years  after 
final  decree. 

A  cross  appeal,  like  other  appeals,  la  not 
taken  within  the  two  years*  limitation,  unless 
It  Is  presented  within  that  time  to  the  court 
which  made  the  deci'ee  by  filing  the  papers. 
Parrar  v.  Churchill,  135  U.  8.  608,  34  U  ed. 
246,  10  Sup.  Ct-  Bep.  771. 

The  actual  time  of  presenting  and  Sllnar  an  ap- 
peal In  the  court  below  cannot  be  anticipated 
by  entering  an  order  nunc  pro  tune.  When  the 
time  for  taking  an  appeal  has  expired  It  can- 
not be  arrested  or  called  back  by  a  simple  order 
of  tbe  court  Credit  Co.  v.  Arkansas  C.  R.  Co. 
128  U.  8.  208,  %i  L.  ed.  448,  9  Sup.  Ct  Rep. 
107. 

But  where  an  appeal  was  prayed  for  In  due 
time  under  a  special  statute  which  secured  the 
right  of  appeal  to  either  party  If  asked  for 
within  one  year,  but  the  clerk  neglected  to 
make  tbe  necessary  entry,  tbt  lower  court  prop- 
erly directed  that  an  entry  of  an  appnl  be  made 
nunc  pro  tunc.  United  States  v.  Vigil,  10  Wall. 
423,  19  L.  ed.  954. 

An  appeal  from  the  court  of  claims  under 
the  act  of  March  3,  1863,  |  5,  is  taken  in  time 
when  the  application  Is  made  for  its  allowance 
under  the  rules  prescribed  by  the  Federal  Su- 
preme Court  within  the  ninety  days  allowed  by 
that  section.  United  States  v.  Adams,  6  Wall. 
101,  18  !>.  ed.  782:  Latham's  Appeal,  0  Wall. 
145,  19  L.  ed.  771. 

An  appeal  la  In  time  when  prayed  for  and 
allowed  witbin  the  prescribed  time,  although 
the  security  was  not  accepted  until  after  that 
time.  The  Dos  Ilermanos.  10  Wheat  306,  6 
L.  ed.  328 :  Evans  v.  State  Nat  Bank,  134  U.  8. 
330,  S3  L.  ed.  917,  10  Sup.  Ct.  Rep.  493. 

3.  Suapenalont  and  interruptiont. 

The  statute  prescribing  the  limitation  tor  the 
review  of  Federal  circuit  and  district  court 
Judgments  In  clvir  actions  at  law  or  In  equity 
provides  that,  "where  a  party  entitled  to  pros- 
ecute a  writ  of  error  or  to  take  an  appeal  Is 
an  Infant,  Insane  person,  or  Imprisoned,  such 
writ  of  error  may  be  prosecuted,  or  such  appeal 
may  be  taken,  within  two  years  after  the  Judg' 
ment  decree,  or  order,  ezdnaive  of  tbe  term  of 
such  disability."  But  no  such  disability  will 
postpone  the  running  of  this  limitation,  unless 
it  exists  when  tbe  right  to  appeal  or  bring  er- 
ror accrues,  and,  when  once  tbe  limitation  hss 
begun  to  run,  no  subsequent  disability  will  in- 
terrapt  It  ifcDonald  v.  Hovey,  110  U.  8. 
619,  28  L.  ed.  260,  4  Sup.  Ct.  Ren^42. 
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Tbe  time  during  which  the  Civil  War  lasted 
U  not  to  be  couDted  Id  reekoBing  the  time  al- 
lowed for  eppeal  from  a  Federal  drcalt  court 
sitting  iB  Alabama,  not  withstanding:  the  pro- 
viso of  the  act  oi  March  2.  186T.  that  In  cases 
where  no  appeal  or  writ  of  error  from  courts  In 
the  seceding  states  had  been  brought  such  ap 
peal  or  writ  oC  error  might  be  brought  within 
one  jar  from  the  passage  of  that  act,  since  this 
statute  is  ao  enabltng.  and  not  a  reatralnlng, 
one.  and  was  not  Intended  to  take  away  any 
right  of  appeal,  but  to  continue  the  right  In 
cases  where  it  had  been  lost.  The  Protector,  8 
Wall.  R87,  ID  L.  ed.  812. 

d.  How  ob}fcUon  may  be  raised. 

The  objection  that  the  writ  of  error  was 
barred  by  tbe  lapse  of  time  appearing  on  the 
record  need  not  be  taken  by  plea  or  format  as- 
signment of  error ;  bat  defendant  In  error  may 
take  advantage  of  It  by  motion  to  quash  or  to 
dismiss  the  writ.  Brooks  v.  Norria,  11  Bow. 
204,  13  L.  ed.  Ses. 

VI.  Fttlnff  record  and  dooliettng  cause. 

a.  Time. 

The  case  should  be  docketed  and  the  record 
filed  with  the  vierk  of  Lhe  Federal  Supreme 
Court  by  or  before  the  return  day,  whether  In 
vacation  or  In  term  time.  But  for  good  cause 
shown  the  Justice  or  Judge  who  signed  the  cita- 
tion, or  any  Justice  of  this  court,  may  enlarge 
the  I'me  by  or  before  Its  expiration,  the  order 
of  enlargement  to  be  filed  with  the  clerk  of  this 
court.    United  States  Supreme  Court  Rule  9. 

A  certificate  from  the  clerk  of  tbe  circuit 
court  that  he  cannot  consistently  with  his  other 
duties  return  to  the  Federal  Supreme  Court  a 
transcript  of  the  record  within  the  time  re- 
qnlred  by  the  rule  la  not  sufflcient  ground  for 
an  order  eitendlnx  the  time  for  such  return. 
Rturgesfl  t.  Ilarrold,  18  IIow.  40,  15  L.  ed. 
261. 

It  the  plnlntlff  In  error  or  appellant  shall 
fall  to  comply  with  this  rule,  the  defendant  In 
error  or  appellee  may  have  the  cause  docketed 
and  dismissed  upon  producing  a  certificate, 
whether  In  term  time  or  vacation,  from  tbe  clerk 
of  the  court  wherein  the  Judgment  or  decree 
was  rendered,  stating  the  case  and  certifying 
that  such  writ  of  error  or  appeal  has  been  duly 
sued  out  or  allowed.  United  States  Supreme 
Court  Rule  8. 

Under  the  former  practice  the  cause,  except 
under  certain  special  circumstances,  was  re- 
quired to  be  docketed,  and  the  transcript  of  rec- 
ord filed,  within  the  first  six  days  of  the  term. 
United  States  v.  Fremont,  18  llow.  80,  IQ  L. 
ed.  302;  <?ox  v.  United  States,  ISl  U.  S.  c.. 
Appx..  and  10  L.  ed.  500:  United  States  v. 
BolHdore,  7  How.  658.  12  L.  ed.  880. 

Hence,  where  an  appeal  was  taken  during  a 
term  of  the  Federal  Ehipreme  Court  the  appel- 
lant was  not  bound  to  Ble  the  record  until  the 
next  term.  Stafford  v.  Union  Bank,  16  How. 
135.  14  U  ed.  876. 

The  orlgloal  rule  on  this  subject,  though  ap- 
plying in  terms  only  to  writs  of  error,  was  also 
applicable  to  appeals.  Randolph  v.  Barbour,  6 
Wheat.  128,  5  L.  ed.  223 ;  The  Jonqullle,  6 
Wheat.  452,  5  U  ed.  808. 

In  tbe  following  caaea  defendant  In  error 
or  appellee  snceeeded  In  having  the  writ  of  er- 
6C  L.  K.  A. 


rot  or  appeal  docketed  and  dismissed  lieons« 
the  record  was  not  filed  within  the  time  re* 
quired  by  the  rule :    Randolph  v.  Barbour,  6 

Wheat.  lliS,  5  U  ed.  223 ;  Veltch  v.  Farmers* 
Bank,  6  J'et.  777.  S  1,.  ed.  578:  United  SUtes  v. 
Fremont.  18  How.  30.  15  L.  ed.  302 :  German  v. 
United  States,  ."i  Wall.  825,  18  L.  ed.  602. 

The  fact  that  the  district  attorney  was  pres- 
ent in  the  court  when  an  appeal  In  a  California 
private-laud-clalm  ease  was  allowed  on  the  no- 
tion of  the  claimant  after  the  term  without  no- 
tice of  the  motion  or  prayer  for  allowance,  even 
If  auOlclent  to  dispense  with  tbe  necessity  tor 
clt.itIon,  cannot  cure  the  omission  to  make  the 
required  return  to  the  next  term  of  tbe  Federal 
Supreme  Court.  Castro  v.  United  States.  9 
Wall.  46.  IK  L.  I'd.  163. 

But  the  rule  fur  docketing  and  dismissing  for 
failure  tu  file  the  record  or  docket  the  cause  In 
time  will  not  be  applied  where  tbe  n^lect  ha» 
been  remedied  Iwfore  the  motion  Is  made.  Ow- 
Ings  V.  Tlernan,  10  Pet.  24,  9  L.  ed.  333: 
Sparrow  v.  Strong.  8  Wall.  07,  18  L.  ed.  49: 
Bingham  v.  Morris.  7  Cranch,  90,  3  L.  ed. 
281. 

And  where  the  motion  to  dismiss  and  Uie 
motion  to  docket  are  contemporaneous,  tbe  lat- 
ter motion  will  be  allowed  upon  gtvlng  the  usual 
bond  for  the  clerk's  fees.  Owlngs  v.  Tlernan. 
10  Pet.  24,  9  L.  ed.  333. 

A  case  will  nut  be  docketed  and  dismissed 
for  failure  to  file  tbe  record  In  time,  where  no 
certificate  has  been  produced  from  the  cleA 
of  the  court  below  sUtlng  that  the  w^rlt  of  error 
or  appeal  had  been  taken.  Spring  v.  South 
Carolina  Ins.  Co.  6  Wheat.  519.  5  L.  ed.  320. 

L'pon  a  motiou  to  docket  and  dismiss  under 
the  earlier  rule  for  failure  to  docket  the  cause 
and  file  the  record  within  the  first  six  days  of 
the  term,  a  certificate  of  the  clerk  of  tbe  court 
below  that  the  Judgment  was  rendered  at  the 
April  term  Is  Insufficient,  where  It  does  not 
appear  but  that  such  term  might  have  extend- 
ed unill  within  thirty  days  of  the  commence- 
ment of  ibe  term  of  the  Supreme  Court.  Rhodes 
V.  Tbe  tialvestnn,  10  llow.  144,  13  L.  ed.  363. 

The  defendant  In  error  or  appellee  may,  at  hb 
option,  docket  the  case  and  file  a  copy  of  the 
record  with  the  clerk  of  this  ronrt ;  and.  If  the 
case  Is  docketed  and  a  copy  of  the  record  Hied 
with  tbe  clerk  of  this  court  by  the  pialntllf  la 
error  or  appellant  within  the  period  of  tbne 
above  limited  and  prescribed  by  this  rule,  or 
by  the  defendant  In  error  or  appellee  at  any  ttna 
thereafter,  the  case  shall  stand  for  argumott. 
United  States  Supreme  Court  Rule  9. 

This  is  In  accord  with  the  practice  under  the 
old  rule.  Cox  v.  United  States,  131  U.  S.  C, 
Appx.,  and  10  L.  ed.  000. 

If  the  defendant  In  error  flies  a  copy  of  the 
record,  and  the  plaintiff  In  error  afterwards, 
but  within  tbe  time  allowed  hln>,  also  files  a 
copy,  the  case  on  tlie  plaintiff's  docketing  will 
stand,  and  the  other  will  be  dismissed.  Harts- 
horn V.  Day.  18  How.  28,  15  L.  ed.  272. 

In  no  case  shall  the  plaintiff  tn  error  or  ap- 
pellant be  entitled  to  docket  the  case  and  file 
the  record  after  the  same  shall  have  been  dock- 
eted and  dismissed  under  tbe  rule,  unless  by 
order  of  the  court.  Ignited  States  Supreme  Court 
Rule  9. 

A  similar  provision  was  contained  In  the 
earlier  rule,  known  as  No.  63.  (See  16  How., 
14  L.  ed.)  Tbe  exiatence  of  andi  a  provision 
Is  snlBclent  to  aecoont  for  the  declalou  in  Rog^ 
era  t.  Law,  21  Bow.  526,  16  Ib^ed.  208,  vhcr^ 

Digitized  by  VjOOg  IC 


1904. 


Wbddino  t.  Hetlbb. 


861 


after  an  appeal  had  been  docketed  aod  dis- 
missed under  tbls  rule,  the  record  bad  been 
tiled  and  docketed  without  a  new  appeal.  The 
court  said  that  the  appeal  could  not  be  aiu- 
tatoed. 

Where  an  appeal  has  been  dismissed  for 
failure  to  file  the  transcript  In  time,  the  ap- 
pellant has  the  whole  term  In  which  to  file  the 
transcript  and  move  to  have  the  appeal  rein- 
stated, and  for  this  reason  an  official  certificate 
of  the  dlBmbual  uf  the  appeal  will  not  be  siren 
by  the  clerk  during  the  term.  Bank  of  United 
States  V.  Swan,  S  Pet.  68,  7  L.  ed.  605. 

The  judgment  of  dismissal  under  the  rule  Is 
a  judtmenl  nisi,  and  It  may  be  stricken  out  at 
"anj  time  during  the  term  upon  motion,  unless 
It  appears  that  the  omission  to  file  the  record 
and  docket  the  cauae  at  an  earlier  period  has 
been  Injurious  to  the  Interests  of  the  adverse 
party.  The  notion  to  reinstate  addresses  It- 
self to  the  sound  discretion  of  the  court,  and 
care  will  always  be  taken  that  no  Injustice  be 
done  to  the  oppoaite  party.  Gwin  ¥.  Breedlove, 
15  Pet.  284,  10  Li.  ed.  40.  The  motion  to  re- 
instate was  (n'anted  In  this  case,  because  It  ap- 
peared that.  If  the  record  bad  been  filed  when 
the  motion  to  docket  and  dlamias  was  made,  the 
case  would  not  have  been  reached  and  dis- 
posed of  during  the  term. 

See  also  iMl'ni,  XI.,— The  Palmyra.  12  Wheat 
1,  6  L.  ed.  531;  Rice  t.  Minnesota  *  N.  W.  R. 
Co.  21  now.  82,  16  L.  ed.  31. 

The  transcript  of  record  may  be  filed  at  any 
day  during  the  term  succeeding  the  taking  of 
an  appeal  or  the  bringing  of  a  writ  of  error,  if 
appellee  or  d^fendaat  in  error  has  not  In  the 
mean  time  had  the  cause  docketed  and  dis- 
missed. Green  v.  Elbert,  137  U.  B.  615,  34 
L.  ed.  702,  11  Sup.  Ct.  Rep.  188;  Evans  v. 
State  Nat.  Bank,  134  U.  8.  830,  83  L.  ed.  017,  10 
Sup.  Ct.  Itep.  493. 

And  where  a  second  appeal  Is  taken,  by  Its 
allowance  by  the  circuit  court,  within  two  years 
from  the  entry  of  the  decree.  It  Is  operatlTe  If 
the  record  is  filed . during  the  succeeding  term. 
Evans  v.  State  Nat.  Bank,  184  U.  S.  330,  33 
L.  ed.  017,  10  Sup.  Ct.  Rep.  493. 

But  It  must  In  any  event  be  filed  during  the 
term  (Blair  v.  Miller,  4  Dall.  21,  1  ed.  724; 
Hamilton  v.  Moore,  3  Dall.  371,  I  L.  ed.  642 ; 
The  Virginia  v.  West,  19  How.  182.  15  L.  ed. 
504 ;  Carroll  v.  Dorsey.  20  How.  204,  15  L.  ed. 
803 :  Mesa  t.  United  States,  2  Black,  721,  17  L. 
ed.  350;  Castro  v.  United  States,  3  Wall.  46, 

18  L.  ed.  163 ;  United  States  v.  Gomez,  3  Wall. 
T&2,  18  L.  ed.  212;  Edmonson  v.  Bloomshlre,  7 
Wall.  306,  10  L.  ed.  91  ;  The  Lucy,  8  Wall.  307, 

19  L.  ed.  304;  CalUot  v.  Deetken,  113  U.  S. 
215,  28  L.  ed.  083,  5  Sup.  Ct.  Rep.  432  ;  Credit 
Co.  r.  Arkansas  C.  R.  Co.  128  U.  8.  258,  32  L. 
ed.  448,  0  Sup.  Ct.  Rep.  107;  Hill  v.  Chicago  & 
B.  R.  Co.  129  U.  8.  170,  32  L.  ed.  651,  9  Sup. 
Ct,  Rep.  209 ;  Norton  v.  Taxing  District.  129 
U.  S.  505,  32  L.  ed.  784,  0  Sup.  Ct.  Rep.  331 ; 
Evans  V.  State  Nat.  Bank,  134  U.  8.  330,  33  U 
ed.  917,  10  Sup.  Ct  Rep.  403;  Small  North- 
ern F.  U.  Co.  134  U.  S.  614,  as  li.  ed.  1006, 
10  Sup.  Ct.  Rep.  614 ;  Green  v.  Elbert,  137  U.  8. 
615,  34  L.  ed.  792,  11  Sop.  Ct  Rep.  188),  un- 
less some  Bufflclent  excuse  is  given  for  the  delay 
(Grlgsby  V.  Purcell,  99  U.  S.  505,  26  L.  ed. 
354 ;  Richardson  v.  Green,  130  U.  B.  104,  82 
L.  ed.  872,  6  Sup.  Ct  Rep.  443  >. 

The  attempt.  In  Wood  t.  Lide,  4  Cranch.  180, 
2  Ij,  ed.  588,  and  Pickett  v.  Legerwood,  7  Pet. 
66  L.  B.  A. 


144,  8  L.  ed.  638,  to  adopt  a  lem  stringent  rule 
where  there  was  an  appearance  without  motion 
to  dismiss  seems  not  to  have  been  successful. 
See  infra,  VII.,  on  the  effect  of  appearance  to 
cure  failure  to  file  transcript. 

Where  there  are  several  appeals  In  the  same 
suit,  and  the  transcript  was  only  filed  in  time 
for  one  appeal,  the  fact  that  the  clerk  of  the 
lower  court  thought  that  all  the  appeals  made 
but  one  case,  and  that  If  the  record  should  reach 
the  appellate  court  In  time  for  any  one  appeal 
It  would  be  In  time  to  make  all  of  the  appeals 
valid,  is  not  a  valid  excuse  tor  the  delay. 
Rli-hardson  v.  Green,  130  U.  8.  104,  82  L.  ed. 
872.  0  Sup.  Ct.  Rep.  443. 

The  supposition  that  the  clerk  of  a  Federal 
circuit  court  would  transmit  the  transcript  of 
record  to  the  Federal  Supeeme  Court  when  It 
was  completed  Is  not  a  satisfactory  excuse  for 
failure  to  file  the  record  at  the  term  to  which 
the  appeal  Is  returnable.  Wanton  v,  De  Wolf, 
142  U.  S.  138.  35  L.  ed.  965,  12  Sup.  Ct  Rep. 
173. 

In  Ableman  v.  Booth,  21  How.  506.  16  L.  ed. 
160,  leave  wiis  given  to  flte  a  certified  copy  of 
the  record  after  the  term  where  the  clerk  had 
refused,  by  the  direction  of  the  court  below,  to 
make  any  return  to  the  writ  of  error. 

And  later  the  court  adopted  the  rule  that 
failure  to  file  the  transcript  of  record  and 
docket  the  case  at  the  term  next  succeeding  the 
appeal  does  not  require  the  dismissal  of  an  ap- 
peal seasonably  allowed,  where  such  failure  was 
caused  by  the  fraud  of  the  other  party,  the 
order  of  the  conrt,  or  the  contumacy  of  the 
clerk,  without  laches  or  want  of  diligence  on 
the  part  of  appellant.  United  States  v.  Gomez, 
3  Wall.  752,  18  L.  ed.  212 ;  Green  v.  Elbert,  137 
U.  S.  615,  34  L.  ed.  792,  11  Sup.  Ct  Rep. 
188. 

Where  the  transcript  has  been  seasonably  de- 
posited In  the  clerk's  office.  Jurisdiction  Is  not 
necessarily  lost  by  the  lapse  of  the  term  with- 
out docketing  the  cause :  but  the  court  may,  in 
Its  discretion,  grant  leave  to  docket  the  cause 
after  the  term.  Green  v.  Elbert,  137  U.  S. 
615,  34  L.  ed.  702.  11  Sup.  Ct.  Rep.  188:  Rich- 
ardson V.  Green,  130  U.  S.  104,  32  L.  ed.  872, 
9  Snp.  Ct.  Rep.  443 ;  Edwards  United  States, 
102  U.  8.  676,  26  L.  ed.  203 ;  Owlngs  t.  Tier- 
nan.  10  Pet  447,  9  L.  ed.  489. 

It  Is  true  that  some  of  the  cases  apparently 
rexard  the  docketing  of  the  cause  within  the 
term  as  essential  to  Jurisdiction  as  the  filing  of 
the  transcript  during  the  same  period.  The 
Virginia  v.  West  10  How.  182.  15  L.  ed.  604; 
United  States  v.  GomeK.  3  Wall.  752.  18  L.  ed. 
212 ;  Grigsby  v.  Purcell,  09  U.  S.  605,  25  L.  ed. 
354 ;  Good  intent  Tow-Boat  Co.  v.  Atlantic 
Mut  ina.  Co.  100  U.  S.  110,  27  L.  ed.  874,  3 
Sup.  Ct.  Bep.  78;  State,  Rackman,  Prosecutor, 
V.  Demarest.  110  U.  8.  400,  28  L.  ed.  101,  4 
Sup.  Ct  Rep.  25;  Kllllan  v.  Clark,  111  U.  S. 
784.  28  L.  ed.  599,  4  Sup.  Ct.  Rep.  700  ;  Rad- 
ford V.  FolBom,  123  U.  S.  725,  31  L.  ed.  292.  8 
Sup.  Ct.  Rep.  334 ;  Fayolle  v.  Texas  &  P.  R.  Co. 
124  U.  8.  510,  31  L.  ed.  533,  8  Sup.  Ct  Rep. 
588 ;  Brown  v.  McConnell,  124  U.  S.  489,  31  L. 
ed.  403,  8  Sup.  Ct.  Rep.  568.  Bnt  In  none  of 
these  cases  does  It  appear  that  the  transcript 
was  filed  during  the  term,  and  In  some  of  them 
the  failure  to  file  the  transcript  in  time  Is  ex- 
pressly stated. 

"If  a  return  is  made  and  the  transcript  de- 
posited In  the  clerk's  office  In  time,  onr  Juris- 
diction," said  Hr.  Chief  Jnstlce  W&lta,  In  Bd-i 
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wardB  T.  United  States,  102  U.  8.  575,  2»  L. 
ed.  293,  supra,  "Is  kept  altve.  Tbe  docketlne 
of  tbe  cause  after  that  Is  mere  procedure,  and. 
If  unreasonably  delayed,  tbe  parties  may  be  sub- 
jected to  tbe  consequences  of  a  failure  to  prose- 
cnte  a  suit  wblch  rest  largely  In  the  discretion 
of  the  court  when  not  provided  tor  by  rules."  . 

The  court's  discretion  to  permit  tbe  cause  to 
be  docketed  after  tbe  term  where  tbe  return 
Is  made  and  the  transcript  Is  seasonablr  depoe- 
Ited  In  tbe  clerk's  office  will  not  be  exercised 
where  the  case  was  not  docketed  until  more  than 
twenty  months  had  elapsed,  because  of  the  fail- 
ure of  plaintiff  In  error,  who  was  a  member  of 
tbe  bar  of  tbe  Supreme  Court,  and  familiar  with 
Its  rules,  to  gire  the  requisite  security,  or  make 
a  deposit  with  tbe  clerk  for  tbe  payment  of  bis 
fees.  Oreen  v.  Ulb^rt,  137  U.  S.  615,  84  L.  ed. 
782.  11  Bup.  Ct.  Rep.  188.  Bee  also  infra, 
VI.  b. 

Bnt  a  caose  will  not  be  dismissed  for  failure 
to  docket  it  at  tbe  next  term  where  tbe  record 
was  duly  received  and  filed  by  tbe  clerk,  bnt 
the  appeal  was  not  docketed  because  the  rules 
as  to  a  deposit  for  costs  and  as  to  entry  of 
appearance  bed  not,  through  Inadvertence,  been 
complied  with,  and  afterwards,  on  compliance 
with  such  rules,  tbe  case  was  docketed  and  ap- 
pearance entered.  Richardson  v.  Green,  130  V. 
S.  104,  32  L.  ed.  872,  9  Sup.  Ct.  Kep.  443. 

And  leave  will  be  given  to  docket  tbe  cause 
after  tbe  term,  where  tbe  transcript  has  been 
lodged  with  tbe  clerk  In  time,  but  tbrougb  In- 
advertence tbe  fee  bond  baa  not  been  given, 
and  there  has  not  been  a  motion  to  docket  and 
dlnmlsii.  Edwards  v.  United  States,  102  U.  S. 
573,  20  I,,  ed.  293 ;  Owings  v.  Tiernan,  10  Pet. 
447,  9  L.  ed.  489. 

And  for  this  reason  a  motion  to  direct  the 
clerk  to  docket  a  cause  as  of  the  time  when  the 
transcript  was  received  by  blm  was  overruled 
En  Van  Rensselaer  v.  Watts,  7  How.  784,  12  L. 
ed.  913,  a  case  where  the  transcript,  because  of 
a  misunderstanding  with  reference  to  giving 
tbe  clerk's  bond,  had  been  lying  In  tbe  clerk's 
office  about  a  year. 

Ijeave  to  file  the  record  and  docket  the  cause 
at  a  snbscquent  term  will  not  be  granted  where 
the  appeal  bad  been  dismissed  because  of  the 
failure  to  give  a  fee  bond  to  the  clerk,  and  It 
Is  not  satisfactorily  shown  that  neither  appel- 
lant nor  Its  counsel  knew  that  security  was  re- 
quired. Kelma  &  M.  R.  Co.  v.  Louisiana  Nat. 
Bank,  04  U.  B.  253,  24  L.  ed.  82. 

Por  the  purpose  of  applying  the  rule  that 
the  transcript  must  be  flied  during  tbe  term  next 
succeeding  tbe  allowance  of  the  appeal,  the 
appeal  must  be  deemed  to  have  been  taken  when 
the  pmyer  therefor  was  allowed,  notwltbstand- 
Ing  any  subsequent  delay  In  giving  the  bond, 
Edmonson  v.  Bloomsblre,  7  Wall.  306,  19  L.  ed. 
91. 

The  mlarecltal  In  tbe  citation  of  tbe  date 
when  the  appeal  was  allowed  cannot  be  permit- 
ted to  contradict  the  record,  where  tbe  ques- 
tion Is  whether  a  second  appeal  had  been  taken 
so  as  to  make  tbe  filing  of  tbe  transcript  In  time. 
Ibid. 

A  proceeding  by  representatives  of  a  de- 
ceused  appellant  to  become  parties  to  the  ap- 
peal Is  not  a  new  appeal  for  the  purpose  of  ap- 
plying the  rule  that  tbe  transcript  must  be  filed 
during  the  term  next  succeeding  the  allowance 
of  appeal,  IbU. 

The  acceptance  of  an  appeal  bond  by  the 
Judge  after  the  term  at  which  tbe  decree  was 
06  L.  R.  A. 


rendered  cannot  be  considered  as  the  allow- 
ance of  a  new  appeal  at  that  date  for  the  par- 
pose  of  determining  whether  the  case  was  doA- 
etcd  In  time,  where  no  citation  was  Issued  or 
Kcrved.  Radford  v.  Folsom.  128  U.  B.  725.  81 
L.  ed.  282,  8  Bup.  Ct.  Hep.  334. 

The  acceptance  of  a  bond  on  appeal  cannot 
have  the  effect  of  an  allowance  of  a  new  appeal 
for  tbe  pnrpose  of  determining  the  term  doi^ 
Ing  which  the  case  must  be  docketed,  where  racb 
acceptance  was  after  tbe  time  limited  for  tbe 
taking  of  tbe  appeal.  Kllllan  v.  Clark,  111  C. 
8.  784,  28  L.  ed.  699,  4  Sup.  Ct  Rep.  700. 

Entries  on  the  stipulation  of  parties  of  or- 
ders extending  tbe  time  tor  filing  an  appeal 
bond  and  a  certificate  of  evidence  are  equivalents 
to  an  order  at  the  respective  dates  renewing 
tbe  allowance  of  the  appeal  in  open  court  In 
the  presence  of  both  parties  for  tbe  purpose  of 
determining  when  tbe  case  must  be  docketed  In 
tbe  appellate  court  Goodwin  t.  Foz,  120  0. 
8.  775,  80  L.  ed.  815,  7  Sup.  Ct  Rep.  779. 

b.  ClerVa  fee: 

See  also  stipni,  VI.  a, — Green  Blbert,  187 
U.  8.  615,  84  Ia  ed.  792,  31  Bnp.  Ct  Rep.  188; 
Richardson  v.  Green,  130  U.  S.  104,  32  L.  ed. 
872,  9  Sup.  Ct.  Rep.  443 ;  Edwards  v.  United 
States,  102  U.  8.  575,  26  L.  ed.  293;  Owlngs  T. 
Tiernan,  10  Pet.  447,  0  L.  ed.  488;  Van  Rens- 
selaer V.  Watts,  7  How.  784,  12  L.  ed.  918; 
Selma  &  M.  R.  Co.  v.  Louisiana  Nat  Bank.  94 
U.  S.  253,  24  L.  ed.  32. 

It  Is  made  by  the  10th  rule  of  the  United 
States  Supreme  Court  a  ctmdltlon  precedent  to 
the  filing  of  the  record  and  docketing  of  the 
case  In  tbe  Federal  Supreme  Conrt  tbat  seenrltT 
be  given  or  a  deposit  made  with  tbe  deik  fw 
the  payment  of  his  fees.  Green  v.  Blbert,  137 
V.  S.  615.  84  L.  ed.  792.  11  Sup.  Ct  Rep. 
188. 

The  appellee,  upon  producing  the  certificate 
of  the  clerk  of  the  circuit  court,  stating  the 
cause  and  certifying  tbat  such  an  appeal  bad 
been  duly  sued  out  and  allewed,  will  be  enti- 
tled to  have  tbe  case  docketed  and  dismissed  on 
the  grouud  that  the  appellant  bad  failed  to 
comply  with  the  rule  which  requires  a  bond  to 
be  given  to  tbe  clerk  of  the  Supreme  Conrt  be- 
fore tbe  case  Is  docketed.  But  this  cannot  he 
done  on  (he  record  brought  here  by  the  appel- 
lant and  simply  lodged  wltb  the  clerk.  West  t. 
urashear,  12  Pet  101,  9  L,  ed.  1016. 

Where  the  record  has  been  printed  by  the  par- 
ties tbe  case  may  be  docketed  without  giving 
security  for  the  payment  of  tbe  clerk's  fee  for 
supervising  tbe  printing,  seeing  tbat  the  printed 
copy  Is  properly  Indexed,  and  distributing  copies 
to  the  justices,  reporter,  and  counsel.  But  tbe 
printed  copies  cannot  be  used  until  such  fee. 
If  demanded  by  the  clerk,  has  been  paid  In  time 
to  enable  him  to  make  the  necessary  examina- 
tion and  distribution.  Bean  v,  Patterson,  110 
U.  S.  -101,  28  L.  ed.  100.  4  Sup.  Ct  Rep.  23. 

For  tbe  amount  of  such  fees,  see  United 
States  Supreme  Court  Rule  24, 

c.  Docketing  twice. 

A  cause  need  not  be  docketed  twice  twcaose 
It  is  bruuRht  to  the  Federal  Supreme  Court  both 
by  writ  of  error  and  appeal.  Hurat  v.  Holllnga- 
wortb,  94  U.  B.  Ill,  24  L.  ed.  81 ;  Plymonth 
Consol.  Oold  MIu.  Co.  t.  Amador  ft  8.  Canal 
Co.  118  U.  B.  264,  30  U  ed.  283,  6  Sup.  Ct 
Rep.  1084. 
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VII.  Appearance. 

UpoD  the  fliing  of  the  transcript  of  a  record 
brought  up  by  writ  of  error  or  appeal,  the  ap- 
pearance of  the  counsel  for  the  party  docketing 
the  CBM  shall  be  entered.  United  States  Su- 
preme Court  Rule  9. 

An  appearance  Is  necessary  on  a  cross  ap- 
peal, even  though  the  direct  appeal  has  been 
docketed  in  order  to  give  appellant  In  the  cross 
appeal  the  right  to  be  heard  otherwise  than  in 
support  of  the  decree.  The  8.  8.  Osborne,  lOu 
U.  S.  447,  26  L.  ed.  1065. 

Where  the  pialntllE  in  error  Is  a  member  of 
the  bar  o'  the  Federal  8upreme  Court,  and  no- 
tifles  the  clerk  In  transmitting  the  transcript 
of  record  that  the  case  la  one  of  his  own,  bla 
appearance  la  properly  entered  when  the  rec- 
ord Is  tiled  and  the  case  docketed.  Green  t. 
Elbert,  137  U.  S.  615,  84  L.  ed.  792,  11  Sup. 
Ct.  Rep.  188. 

The  fact  that  the  appearance  of  counsel  for 
appellant  who  had  acted  as  such  In  the  court 
below  was  entered  by  other  counsel  without 
antborlty  but  In  good  faith  la  not  ground  for  dis- 
mlaslns  the  appeal,  where  the  petition  la  algneri 
by  the  appellant  In  person,  and  other  counsel 
have  appeared  and  taken  charge  of  the  case. 
Davis  V.  Wakelee,  156  U.  8.  680,  39  L.  ed.  578, 
15  Sup.  Ct.  Kep.  555. 

\  general  appearance  by  appellee  or  defend- 
ant In  error  supplies  the  lack  of  a  citation 
(United  States  v.  Armejo,  131  U.  8.  iJCXXil.. 
Appx.,  and  18  L.  ed.  247 ;  Pierce  v.  Cox,  0 ' 
Wall.  786.  19  U  ed.  786 ;  Sage  v.  Central  R.  Co. 
96  U.  S.  712,  24  U  ed.  641;  Richardson  v. 
Green,  130  U.  S.  104,  82  L.  ed.  872.  9  Sup.  Ct. 
Rep.  443 ;  Buckingham  v.  McLean,  IS  How. 
161,  14  L.  ed.  91),  and  waives  the  Irregularity 
that  the  citation  woa  not  signed  by  the  judge 
who  allowed  the  writ  of  error  (Aldrlch  v. 
^tna  Ins.  Co.  8  Wall.  491,  19  L.  ed.  473),  and 
waives  any  defect  in  the  return  day  <8hDte  v. 
Keyser,  149  U.  8.  648,  87  L.  ed.  884,  18  Sup. 
Ct  Rep.  060). 

An  appearance  at  the  first  term  without  mak- 
ing a  motion  to  dismiss  waives  any  Irregularity 
In  the  citation  on  a  writ  of  error  arising  out 
of  the  fact  that  It  was  signed  by  the  clerk  In- 
stead of  the  Judge  (ChalTee  v.  Hayward,  20  How. 
208.  IB  U  ed.  804),  and  cures  any  defect  In  the 
citation  becaOse  of  Its  fallufe  to  specif  the 
date  or  term  at  which  defendants  are  required 
to  appear,  and  because  of  ita  failure  to  bear 
any  date  (Carroll  v.  Dorsey,  20  How.  204,  15 
L.  ed.  803). 

The  entry  by  the  clerk  of  the  Federal  Supreme 
Conrt  at  the  tint  term  to  which  a  writ  of  error 
or  apiieal  is  returnable,  In  a  case  In  which  the 
United  States  Is  a  party,  of  the  appearance  of 
the  Attorney  General  of  the  United  Statea, 
cnrea  uny  defect  In  the  citation  by  reason  of  the 
wrong  return  day, — at  least  where  the  Attor- 
ney General  does  not  at  the  first  term  withdraw 
hilt  appearance  or  move  to  strike  It  ouL  If  he 
lets  It  pass  for  one  term  without  objectltm  it  Is 
conclusive  upon  him.  Parrar  v.  United  States, 
8  Pet.  459,  7  L.  ed.  741. 

The  absence  from  the  country  of  one  or  all 
of  a  party's  counsel  In  pursuit  of  other  business 
does  not  prevent  an  appearance  without  making 
a  motion  to  dismiss  at  the  flrst  term  from 
amonoting  to  a  waiver  of  any  Irregularity  in 
the  citation.  Chaffee  v.  Hayward,  20  How.  208. 
IS  L.  ed.  804. 

Irregularity  In  the  service  of  a  citation  Is 
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cured  1^  an  appearance  which,  although  special 
in  terms,  was  not  limited  to  any  particular  pur- 
pose. Renaud  v.  Abbott,  116  U.  S.  277,  29  L  ed. 
029.  6  Sup.  Ct.  Rep.  1194. 

But  the  appeeranc-e  of  counsel  on  a  motion 
to  dismiss  at  a  term  subsequent  to  the  one  to 
which  the  appeal,  If  properly  taken,  would  be  re- 
turnable does  not  waive  the  failure  to  issue 
and  serve  the  citation.  Radford  v.  Folsom,  123 
U.  3.  725,  31  U  ed.  292,  8  Sup.  Ct.  Rep. 
334. 

And  It  Is  too  late  after  the  lapse  of  the  term 
to  alter  a  general  appearance  to  a  special  ap- 
pearance so  as  to  prevent  it  from  supplying  the 
lack  of  a  citation,  although  the  entry  of  the 
general  appearance  was  due  to  the  Inadvertence 
of  the  clerk.  United  States  v.  Armejo,  131  U. 
S.  Lxxxii.,  Appx.,  and  18  L.  ed.  247. 

And  In  any  event  no  such  alteration  could 
be  altowed  without  proper  notice  and  leave  oC 
the  conrt  first  obtained.  Ibid, 

An  appearance  does  not  preclude  the  appel- 
lee from  moving  to  dismiss  for  any  other  auffl- 
clent  cause  than  the  want  of  citation  or  irreg- 
ularity In  Its  service.  United  States  v.  Yates, 
6  How.  605,  12  L.  ed.  675. 

An  appearance  at  the  flrat  term  does  not 
preclude  a  party  from  afterwards  moving  to  dis- 
miss because  the  writ  of  error  was  not  made 
returnable  on  a  certain  day  therein  named;  or 
because  the  transcript  was  not  filed  at  the  next 
succeeding  term.  Carroll  v.  Dora^,  20  How. 
204,  15  L.  ed.  803. 

An  appearance  does  not  preclude  the  party 
from  afterwards  moving  to  dismiss  because  the 
cause  was  not  docketed  and  the  trauHcrlpt  filed 
during  the  term  next  succeeding  the  taking  of 
the  appeal.  Grlgsby  v.  Purcell,  90  U.  8.  G05, 
25  L.  ed.  854,  Orermllng  Wood  v.  Ude,  4 
Cranch,  189,  2  L.  ed.  588,  which  held  that  the 
appearance  of  the  defendant  In  error  waived  all 
objection  to  the  Irregularity  In  the  return  of  the 
writ  arising  out  of  the  fact  that  It  was  not  re- 
turned until  after  the  return  day,  where  it  was 
served  before  that  day. 

The  objection  that  the  Supmne  Court  Is  with- 
out jurisdiction  of  the  cause  because  no  writ  of 
error  was  sued  out  cannot  be  urged  after  the 
cause  has  been  remanded  for  a  new  trial,  where 
thv  defendant  In  error  appeared  In  the  Supreme 
Court.  Evans  v.  Eaton,  3  Waah.  C.  C.  443. 
Fed.  Cas.  No.  4,560. 

ICxcept  so  far  as  an  appearance  may  cure  de- 
fects In  the  proceeding.  It  Is  In  general  of  no 
Importance  to  an  appellant  whether  the  appel- 
lees appear  or  not,  since.  If  the  appeal  Is 
properly  taken,  the  refusal  or  omission  to  appear 
will  not  delay  the  cause,  and  a  Judgment  against 
the  appellees  will  be  as  conclusive  as  If  their 
appearance  had  been  entered  on  the  docket  and 
the  cause  argued  by  their  counsel.  United 
States  V.  Yotes,  6  How.  805,  12  U  ed.  575. 

Unless  the  defendant  in  error,  however,  ap- 
pears, the  Federal  Supreme  Court  will  not  take 
up  the  cause  until  the  thirty  days'  notice  re- 
quired by  U.  8.  Rev  Stat,  i  999,  U.  S.  Comp. 
Stat.  1901,  p.  712,  has  expired.  National  Bank 
of  Commerce  v.  National  Bank  of  <\>mmerce,  90 
U.  S.  008,  25  L.  ed.  362 ;  Cox  v.  United  States, 
131  U.  S.  c,  Appx.,  and  19  L.  ed.  500;  Waters 
V.  Barrlll,  131  U.  S.  Lxxxiv.,  Appx.,  and  18 
L.  ed.  878;  Lloyd  v.  Alexander.  1  Cranch,  365, 
2  L.  ed.  187.    See  also  mpra,  IV.  d. 

Leave  to  withdraw  the  appearance  will  usual- 
ly be  granted  saving  the  rights  of  the  adverse 
party.   McGulre  v.  Ma^a<^hu§^tb<^0nl^g(^ 
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18  L.  ed.  164  ;  TTnlted  States  x.  Yat«a,  6  How. 
«05.  12  r>.  ed.  575. 

But  such  withdrawal  will  not  aatborize  a 
mutlou  to  dismiss  for  want  of  a  citation,  or  for 
mere  itreirularltj  in  Ita  service.  United  States 
T.  Yates,  6  Uow.  605,  12  L.  ed.  &T5, 

A  court  rale  wblcb  provided  tbat,  wbere  an 
appearance  waa  not  entered  on  the  record  for 
either  party  on  ot  before  the  second  day  of  the 
term  next  succeeding  tbat  at  which  the  case 
was  docketed,  such  cane  should  be  dismissed  at 
the  coat  of  tbe  plaintiff,  applied  only  to  regular 
terms,  and  not  to  an  adjourned  term.  Larman 
V.  Tlsdale,  11  How.  586.  13  L.  ed.  823. 

VIII.  Partlet. 

a.  Who  may  Iii«(ilut«  proceedlfigs. 

Appellate  Jurisdiction  can  only  be  Invoked 
by  a  party  to  the  record.  Bayard  v.  Lombard, 
9  How.  531),  13  L.  ed.  245  :  Indiana  Southern  R. 
Co.  T.  Liverpool.  L.  &  G.  Ins.  Co.  109  U.  S.  168. 
27  L.  ed.  895.  3  Sup.  Ct.  Rep.  108 ;  Ex  parte 
Cutting.  04  U.  8.  14,  24  L.  ed.  49:  Ex  parte 
Cockcroft,  104  U.  S.  078,  26  I.,  ed.  856. 

The  stockbolders  of  a  corporation,  who  have 
not  been  made  parties  to  tbe  suit,  cannot  appeal 
from  a  decree  foreclosing  a  corporate  morti^ge. 
Ex  parte  CuttlnR.  94  V.  S.  14,  24  L.  ed.  49. 

A  state  which  was  not  a  party  to  tbe  ac- 
tion In  the  lower  court,  but,  refusing  to  submit 
to  Jurisdiction,  merely  suggested  Its  rights  In 
the  property  Involved,  and  asked  that  the  case 
be  dismissed,  has  no  standing  to  maintain  a  writ 
of  error.  South  Carolina  v.  Wesley.  1.55  U.  8. 
542.  30  L.  ed.  254,  15  Sup.  Ct.  Rep.  230. 

So,  where  a  stale  presented  a  petition  to  a 
Federal  circuit  court  for  an  order  as  to  certain 
property  In  the  bands  of  a  receiver  In  tbat  court, 
but  distinctly  refused  to  be  a  party  or  to  rec- 
o^ize  the  Jurisdiction  of  the  court.  It  could  not 
appeal  from  the  decision,  because  It  was  not 
concluded  by  It.  Georgia  v.  Jesup,  106  U.  S. 
458,  27  L.  ed.  216.  1  Sup.  Ct.  Rep.  363. 

The  tenant  In  powtesslon,  who  baa  neglected  to 
appear  and  be  made  a  party  In  ejectment  In  the 
court  below,  cannot  have  a  writ  of  error  to  the 
Judgment  against  the  casual  objector.  Connor  v. 
Feugh.  18  How.  394,  15  L.  ed.  432. 

A  writ  of  error  to  review  a  Judgment  In  a 
proceeding  In  rem  in  a  state  conrt  against  a  Tea- 
sel cannot  be  sued  out  In  the  name  of  the  ves- 
Ml,  although  the  state  laws  permit  the  vessel 
to  be  sued  by  name,  and  a  defense  to  be  made 
by  tbe  owner  In  the  name  of  the  vessel.  The 
Burns,  9  Wall.  237,  19  L.  ed.  620. 

But  n  person  who.  In  a  proceeding  in  rem 
In  tbe  state  court  against  a  vesael.  elalms  to  be 
the  owner,  and  defends  tbe  suit  In  tbe  name 
of  the  vessel ;  and  who  made  affidavit  that  he 
was  such  own^r  and  gave  bonds  to  enable  him 
to  appeal  to  the  highest  ntate  court, — will  be  so 
far  regarded  as  claimant  and  party  to  the  rec- 
ord, altboagh  he  took  the  appeal  in  the  name  of 
the  vessel,  as  to  enable  him  to  sue  out  a  writ 
ot  error  from  the  Federal  Supreme  Court  In  his 
own  name.  IHtl. 

No  one  can  Invoke  the  appellate  Jnrlsdlctlon 
of  the  I'Vderal  Supreme  Court  who  was  not  a 
Iiarty  to  tbe  Judgment  in  the  court  below.  Payne 
V.  Nlh'B.  20  How.  219,  15  L.  ed.  895. 

And  if  a  party  to  tlie  suit  Is  In  no  manner 
affected  by  what  Is  decreed,  be  cannot  be  said 
to  be  a  party  to  the  decree,  and  therefore  can- 
not maintain  an  appeal.  Farmers'  Loan  ft  T. 
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Co.  V.  Waterman,  106  U.  S.  265,  27  L.  ed. 
115,  1  Sup.  Ct.  Rep.  181. 

Une  seaman  cannot  appeal  from  a  decree 
made  in  regard  to  the  claim  of  another  In  pro- 
ceedings In  admiralty  in  cases  of  Joint  libels 
for  wages,  for  he  has  no  Interest  In  It,  and 
eannot  be  aggrieved  by  It.  Oliver  v.  Alexander. 
6  Pet.  143,  8  L.  ed.  849. 

Where  a  Judgment  debtor,  upon  producing  him 
discharge  in  bankruptcy,  has  obtained  an  order 
tbat  no  execution  tthall  issue  on  the  judgment 
without  an  order  of  the  court  made  upon  rea- 
sonable notice,  he  has  no  such  farther  Interest 
In  the  suit  as  will  entitle  him  to  bring  a  writ  of 
error  to  review  the  Judgment.  Knox  v.  Elx- 
chfinge  Bank,  12  Wall.  379,  20  L.  ed.  287. 

Under  such  circumstances  the  assignee  In 
bankruptcy  of  the  Judgment  debtor  Is  the  proper 
parly  to  bring  the  writ  of  error.  IbU. 

But  where  a  Judgment  has  been  rendered 
against  a  defendant  after  his  adjudication  In 
bankruptcy,  he  may  prosecute  a  writ  of  error 
in  his  own  name.  Hill  v.  Harding,  131  TJ.  8. 
cc,  Appx.,  and  26  U  ed.  310. 

An  appeal  to  the  B^ederal  Supreme  Court  may 
be  taken  by  the  United  States  from  a  decision 
by  tbe  court  of  private  land  claims  in  favor  of 
a  petitioner,  although  the  government  may  have 
no  interest  in  the  result  of  the  litigation.  Unit- 
ed  States  v.  Conway,  175  U.  8.  60.  44  U  ed. 
72,  20  Sap.  Ct.  Rep.  13. 

A  consul  of  the  Republic  of  Mexico,  who 
mnkea  a  complaint  for  the  extradition  of  fugi- 
tives from  that  country,  may  prosecute  an  ap- 
peal in  behalf  of  his  government  from  an  order 
discharging  the  persons  accused.  Ornelas  v. 
Ruls,  161  U.  S.  502,  40  L.  ed.  787,  16  8ap.  Ct. 
Rep.  680. 

An  appeal  taken  by  a  district  attorney  from  a 
decree  of  the  district  court  in  a  Spanish  land- 
grant  case  waa  sustained  In  United  States  v. 
Curry.  6  How.  106,  12  L.  ed.  803,  although  not 
authorized  by  the  Attorney  General  according  to 
the  provisions  of  the  act  of  Hay  26,  1824,  i 
0,  where  such  appeal  was  sanctioned  ^  falm  iu 
the  Federal  Supreme  Court. 

Tt  Is  enough  that  the  person  Invoking  ap- 
pellate JurlsdictloD  was  actually  made  a  party 
before  decree,  either  by  aa  express  order  of  the 
court  to  that  effect,  or  by  acting  or  being  treat- 
ed am  such. 

A  mimlclpal  corporation  which  has  filed  in  a 
foreclosure  suit  an  Intervening  petition  setting 
up  a  claim  for  taves  alleged  to  be  due  on  the 
mortgaged  property  may  appeal  from  any  order 
adverse  to  Its  Intcrents  If  the  amount  In  contro- 
versy Is  sufficient.  Savannah  v.  Jesup,  106  D. 
S.  568.  27  L.  ed.  276,  1  Sup.  Ct.  Rep.  512. 

Persons  Interested  may,  by  an  order  made  at 
the  same  term  at  which  the  decree  was  entered, 
be  made  parties  to  the  suit  for  the  purpose  of 
appeal.  Sage  v.  Central  R.  Co.  93  U.  8.  412. 
23  L.  ed.  »3S. 

Persons  allowed  to  Intervene  In  a  foreclosure 
suit  after  the  bill  was  taken  pro  etrnfeaao,  wbn 
were  defendants  Intermted  In  the  suit  whni 
the  final  decree  was  rendered  and  appeared  be- 
fore the  master  and  excepted  to  his  report,  may 
appeal  from  such  final  decree.  Eg  parte  Jor- 
dan. 04  U.  S.  248.  24  L.  ed.  123. 

A  creditor  who  has  Intervened  in  a  suit  In  a 
Federal  court  iu  which  a  writ  nt  attachment 
Issued  against  his  debtor  claiming  under  a  prior 
seizure  under  a  writ  Issued  out  of  the  state 
court  may  have  a  writ  of  error  to  review  the  or- 
der dismissing  his  petition.  Gumbel  v,  PltUn, 
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113  U.  S.  545,  28  L.  ed.  1128,  5  Sap.  Ct.  R«p. 

If  the  heirs  ot  a  deceased  defendant  be  made 
parties  by  order  of  tlA  court  Id  which  the  salt 
was  brought,  and  Jodgment  Is  entered  against 
them  by  default  upon  a  summons  and  count 
against  the  orlftlual  defendant,  they  are  not  pre- 
cluded from  Bulag  out  a  writ  of  error  to  the 
Federal  Supreme  Court  because  they  failed  to 
appear  and  plead  to  the  suit  In  the  court  below. 
Macker  v.  Thomas,  7  Wheat  S80,  6  L.  ed. 
515. 

A  recelTer  In  a  foreclosure  suit,  although  not 
-originally  a  party,  may  appeal  from  a  decree 
therein  which  settles  hla  accounts.  Hinckley 
Oilman.  C.  ft  8.  B.  Co.  M  U.  8.  467,  24  L.  ed. 
106. 

So,  a  bidder  at  forecloaun  sale,  though  not  a 
party  to  the  original  suit,  may  appeal  from  a 
decree  denying  his  application  to  have  the  sale 
completed  and  conlli'med.  Blossom  t.  Milwau- 
kee &  0.  R.  Co.  1  Wall.  653.  17  L.  ed.  9T3.  "It 
to  certainly  true,"  aald  Hr.  Joatlce  Miller,  "that 
he  cannot  appeal  from  the  original  decree  ot 
foreclosure,  nor  from  any  other  order  or  decree 
of  the  court  made  prior  to  his  bid.  It,  however, 
seems  to  be  well  settled  that  after  a  decree  ad- 
judicating certain  rights  between  the  parties 
to  a  suit,  other  persoDS  having  no  previoas  In- 
terest in  the  litiicatlon  may  become  connected 
with  the  case  in  the  course  of  the  snbsequent 
proceedings  In  hucU  a  manner  us  to  subject  them 
to  the  jurisdiction  of  the  court  and  render  them 
liable  to  Its  orders;  and  that  they  may.  In  like 
manner,  acquire  rights  in  regard  to  the  sub- 
ject matter  of  the  litigation  which  the  court  is 
hound  to  protect.  Sureties  signing  appeal  bonds, 
stay  bonds,  delivery  bonds,  and  recelpters  under 
writs  of  attachments  become  quasi  parties  to 
the  proceedings,  and  subject  themselves  to  the 
Jurisdiction  of  the  court,  so  that  summary  Judg- 
ments may  be  rendered  on  thehr  bonds  or  recog- 
nixances.  So,  In  the  case  of  a  creditor's  bill  or 
other  suit  by  which  a  fund  Is  to  be  distributed 
to  parties,  some  of  whom  are  not  before  the 
court;  these  are  at  liberty  to  come  before  the- 
master  after  the  decree,  and  establish  tbelr 
claims  to  share  In  the  distribution." 

A  purchaser  at  a  foreclosure  sale  has  the 
right  of  appeal  as  to  all  matters  adjudicated  aft- 
er his  bid,  which  affect  the  terms  of  his  bid  or 
the  burdens  which  he  assumes  thereby,  and 
which  are  not  settled  by  the  terms  of  the  decree 
under  which  he  purchases.  Kneeland  v.  Ameri- 
can lA>an  &  T.  Co.  136  U.  S.  80,  34  L.  ed.  370. 
10  Sup.  Ct.  Rep.  050. 

A  decree  upon  an  intervening  petition  In  a 
foreclosure  suit  adjudging  that  a  certain  sum  is 
■  Hen  on  the  proceeds  of  the  sale  of  the  mort- 
gaged premises,  and  that  the  corporation  or- 
ganized by  the  parties  who  purchased  at  the 
sale  pay  that  sum  to  the  Intervener  for  serv- 
ices as  counsel,  may  be  appealed  from  by  the 
new  corporation.  lioalsvllle,  B.  &  St.  L.  B.  Co. 
T.  Wilson,  138  U.  S.  501.  34  L.  ed.  1023.  11 
Sup.  Ct.  Rep.  405. 

In  Williams  v.  Morgan,  111  U.  S.  684.  28  L. 
ed.  559,  4  Sup.  Ct.  Rep.  038.  It  was  held  that. 
Id  a  suit  to  foreclose  a  railroad  mortgage,  per- 
sons who  were  Iwndhuiders  and  Intereated  un- 
der a  second  mortgage  were  properly  permitted 
to  miervenp  and  coiilest  the  allowance  to  the 
trustee  for  his  com  pen  sat  Ion.  and  had  a  right 
to  appeal  from  the  decree  making  such  al- 
lowance. 

Bat  purchasers  at  a  mortgage  foreclosure  sale 
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under  a  decree  which  provided  for  the  payment 
In  cash  of  sufficient  of  tbelr  bid  to  pay  claims 
adjudged  to  be  prior  In  equity  to  the  mortgage, 
or  for  a  resale  of  the  property,  cannot,  nor  can 
their  assignee,  appeal  from  the  orders  adjudg- 
ing that  such  claims  be  paid  by  Uiem  out  ot 
the  amount  of  their  bid,  or  that  the  mortgaged 
property  be  resold,  as  they  have  no  appealsble 
Interest  In  the  premises.  Central  Trust  Co.  v. 
Grant  Locomotive  Worts,  135  V.  S.  207,  34  L. 
ed.  07,  10  Sup.  Ct.  Bep.  736. 

An  application  tor  a  writ  oi  error  to  review 
a  conviction  in  a  state  court  cannot  be  granted 
where  it  Is  prayed  for  without  the  authority 
of  the  prisoner,  but  at  the  request  of  bis  friends, 
although  peraonal  access  to  the  prisoner  In  his 
conflnemeot  to  ascertain  whether  he  desires 
such  writ  has  been  refased.  Ea  parte  Dorr,  3 
How.  108,  11  L.  ed.  614. 

b.  Xecenttttv  or  proper  partita. 

All  the  parties  against  whom  a  Joint  judgment 
or  decree  has  been  rendered  must  Join  in  the 

writ  of  error  or  appeal  (Hampton  v.  Rouse, 
13  Wall.  187.  20  L.  ed.  593;  Wilson  v.  Life  & 
K.  Ins.  Co.  12  I'et.  140.  0  L.  ed.  1032;  Owlngs 
V.  Kincannon.  7  Pet.  890,  8  L.  ed.  727 ;  Williams 
V.  Dank  of  United  States,  11  Wheat  414,  6  L. 
ed.  508 :  Cilfton  v.  Sheldon,  23  How.  481,  16  L. 
ed.  42D),  unless  there  have  been  a  summons  and 
severance  (Shannon  v,  Cavazos,  131  U.  S.  lxxi., 
Appx..  and  15  Ij.  ed.  929 ;  Mussina  v.  Cavazos. 
20  How.  280.  15  L.  ed.  878;  Estls  v.  Trabue, 
128  i;.  S.  223.  83  L.  ed.  487,  9  Snp.  Ct  Rep. 
58 ;  Mason  t.  United  States,  136  D.  8.  581,  34 
U  ed.  545,  10  Sup.  Ct  Rep.  1062),  or  some 
equivalent  proceeding  (Inglehart  v.  Stansbury, 
151  i:.  S.  08.  38  L.  ed.  76,  14  Sup.  Ct.  Rep.  237 ; 
Hardee  v.  Wilson,  148  U.  S.  179,  36  L.  ed.  933. 
13  Sup.  Ct.  Uep.  30 ;  Hanrlck  v.  Patrkk,  110 
U.  S.  166,  30  L.  ed.  306,  7  Sup.  Ct  Rep.  147 ; 
Felbelman  v.  I'ackard,  108  U.  S.  14,  27  L.  ed. 
mi,  1  Sup.  ct  Rep.  138 :  Simpson  v.  Greeley, 
20  Won.  1.12,  22  L.  ed.  338). 

.\n  appeal  from  a  decree  against  several  de- 
fendants, InclDdlng  an  Injonctlon  against  them 
all,  cannot  be  taken  by  one  of  tbem  alone  with- 
out an  order  permitting  it,  or  without  anything 
to  .-tliow  that  the  codefendaots  had  been  applied 
to  and  refused  to  appeal.  Beardsley  v.  Arkan- 
sus  &.  L.  K.  Co.  158  U.  8.  123,  39  L.  ed.  010, 

15  Sup.  ct.  Rep.  786. 

An  appeal  by  leas  than  all  the  parties  against 
whom  a  Joint  decree  Is  rendered  will  be  dto- 
missed,  unless  the  others  fall  to  appear  after 
due  service  of  written  notice,  or,  If  appearlug, 
refuse  to  Join.  Masterson  v.  Uerndon,  10  Wall, 
416,  10  U  ed.  053 ;  Downing  v.  McCartney,  ISl 
i:.  S.  XCViii..  Appx.,  and  10  U  ed.  757. 

Written  notice  to  tbe  defendants,  with  their 
refusal  to  Join  In  the  writ  ot  error,  is  equlv- 
aleut  to  summons  and  severance.  O'Dowd  v. 
llusseil,  14  Wall.  402,  20  L.  ed.  857. 

Where  the  original  defendants  Joined  In  an 
appeal  to  the  Federal  Supreme  Court  taken  to 
review  a  Judgment  rendered  against  them  In  the 
circuit  court,  the  fact  that  nil  but  one  of  such 
nppellaut8  subsequeutly  abandoned  the  appeal 
will  nut  require  Its  dismissal.    Todd  v.  Daniel, 

16  Pet.  521.  10  L.  ed.  1054. 

.V  writ  of  error  can  be  taken  by  a  defendant 
alone  in  an  action  to  try  title  to  real  estate 
to  review  a  Judgment  for  the  plaintiff  against 
btra.  and  also  against  Interveners  claiming  ad* 
versely  to  both  parties,  since  the  Judgment  to 
Joint  only  In  form.  Hanrick  v.  /Pfit 
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U.  S.  156,  30  L.  ed.  336.  7  Snp.  Ct.  Rep.  147. 
"None  of  the  cases  cited  in  support  of  tbe  mo- 
tion to  dlBmlsB,"  said  Mr.  Justice  Matthews, 
"an  applicable  her«  because  thtj  refer  to  Judx- 
iii>>iits  In  common-law  actions  where  no  such 
anomaly  as  Is  presented  In  this  record  could 
occur.  In  equltj,  where  Interventions  pro  in- 
terente  mo  have  been  permitted  to  those  affect- 
ed b7  the  proceeding,  bnt  not  parties  to  the  orig- 
inal controveriy,  or  where  the  original  parties 
have  dIstlDCt  and  separable  Interests,  the  same 
general  rule  as  to  appeals  applies  to  Joint  de- 
crees ;  but  ft  has  always  been  held  that  where 
the  decree  Is  flnal  and  separate  or  separable, 
those  not  affected  by  It  are  not  necessary  par- 
ties to  the  appeal.  Forgay  v.  Conrad,  6  How. 
301.  12  ed.  404.  The  same  principle  moat 
govern  Judgments  at  law  rendered  In  actions 
according  to  cbe  forms  of  procedure  prescribed 
by  the  statutes  of  the  states  In  which  they  are 
tried,  where  iDterrentlons  anch  as  the  present 
are  permitted  :  and  the  aame  rale  must  be  adopt- 
ed In  reference  to  them," 

A  defendant  lu  equity  whose  Interest  Is  sep- 
arate from  that  of  the  other  defendants  may  ap- 
peal without  them.  Brewster  v.  Wakefleld,  2X 
How.  118,  16  L.  ed.  301 ;  OUfillan  r.  McKee, 
IBS  V.  8.  303,  40  L.  ed.  161,  16  Sop.  Ct.  Rep. 
6;  City  Nat.  Bank  Hunter,  129  U.  S.  697, 
32  L.  ed.  752.  9  Sup.  Ct.  Rep.  346. 

One  defendant  who  baa  a  separate,  distinct, 
personal  Judfnnent  agaiost  him  for  mosey  In 
which  the  other  defendants  hare  no  Interest, 
haa  a  right  to  prosecute  a  writ  of  error  In  bis 
own  name  without  Joining  them.  Germain 
UuBon,  12  Wail.  250,  20  U  ed.  392. 

Where  defendants  who  made  separate  defeases 
In  the  court  below  prosecuted  separate  writs  of 
error  to  the  Federal  Supreme  Court  from  a  Jadg- 
ment  agafust  them  on  a  joint  and  aeverai  bond, 
a  motloD  to  dismiss  on  the  gronod  that  all 
sbruld  have  united  lo  one  writ  of  error  was 
denied  In  Cox  v.  Cnlted  States,  6  Pet.  172,  8  L. 
ed.  350. 

In  a  suit  against  a  railroad  company  and  trus- 
tees the  ruUroad  company  may  aue  out  a  writ 
of  error  alone,  where  It  was  the  only  party  to 
the  appeal  to  the  h^heat  state  coart,  and  the 
trasteos  have  no  interest  Id  the  controversy. 
Norwich  &  W.  R.  Co.  v.  Johnson,  IS  Wall.  8,  21 
L.  ed.  lis. 

Parties  to  an  action  whose  Interests  will  not 
be  affected  by  maintaining  or  reversing  a  de- 
cree need  not  Join  In  the  appeal  therefrom. 
Basket  V.  ilassel,  107  U.  S.  602.  27  L.  ed.  500, 
2  Bup.  Ct  Rep.  415. 

In  a  foreclosure  action  It  is  not  necessary 
that  parties  who  acquired  liens  on  mortgaged 
premlHeu  subsequent  to  the  mortgage  should  Join 
In  the  ap|>eal  from  the  foreclosore  decree. 
Brewster  Wakefleld,  22  How.  118.  16  L.  ed. 
3ul. 

Interveners  In  a  anlt  to  avoid  an  assignment 
for  the  heneflt  o(  creditors  cannot  appeal  from  a 

decree  therein  without  making  the  other  parties 
In  the  suit  parties  to  the  appeal.  Slpperley  v. 
Smith.  155  U.  8.  80.  Sfi  L.  ed.  79.  15  Sup.  Ct. 
Rep.  15. 

An  Intervener  tn  a  foreclosure  suit  cannot 
maintain  an  appeal  from  the  decree  of  sale  or 
the  order  confirming  It  withont  making  the  pur- 
chaser and  the  mortgagor  parties  and  brlnglnK 
them  Into  court.  Davis  v.  Mercantile  Tnist  Co. 
IfSa  U.  S.  BOO,  38  L.  ed.  563,  14  Bup.  Ct.  Rep. 
608. 

A  manldpallty  Is  a  necessary  party  defendant 
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to  a  writ  of  error  aned  out  to  review  the  ia6g- 
ment  of  a  state  court  confirming  the  report  of 
viewers  appointed  to  assess  the  damages  to 
property  owners  saatalneH  by  reason  of  a  atrMt- 
opening  proceeding  instituted  by  the  city.  Feor- 
BOD  V.  Yewdall,  95  U.  B.  294,  24  L.  ed.  436. 

A  case  disposed  of  In  the  court  below  as  to 
all  the  parties  on  a  ground  CMnmon  to  all  upon 
two  appeals,  one  taken  by  the  plaintiff  and  tb* 
tber  by  a  portion  only  of  the  detendants,  wlH 
not  be  considered  1^  the  Federal  Supreme 
Court  on  an  appeal  by  the  plaintiff  alone  to 
which  the  defendants,  who  bad  taken  the  other 
appeal,  are  not  parties.  Wilson  v.  Klesel,  Ift4 
V.  B.  248,  41  I.^  ed.  422.  17  Sup.  Ct  Rep.  124. 

No  one  can  be  made  a  defendant  In  a  writ  of 
error  who  was  not  a  party  to  the  Jadgment 
In  the  Inferior  court  Payne  v.  Nlles,  20  How. 
219.  15  L.  ed.  895. 

Interveners,  who  claim  the  proceeds  of  a  sale 
of  attached  property,  who  did  not  exe^  in  the 
trial  court  to  vacating  the  attoctunent  and  dis- 
missing the  action,  and  who  were  not  parties 
to  the  proceedings  to  review  the  Judgment  of 
Ihe  trial  court  in  a  territorial  snpreme  court, 
and  were  not  treated  In  that  court  as  neceasary 
parties,  are  not  necessary  partlea  to  an  appeal 
fr.  m  that  court  to  the  Federal  Bupreme  Court. 
Central  Loan  te  T.  Co.  v.  Campbell  Comnilasloo 
Co.  173  V.  6.  84,  43  L.  ed.  623,  19  Sup.  Ct 
Rep.  346. 

A  party  against  whom  a  decree  was  taken 
pro  confeaao  cannot  make  himself  a  party  to  a 
writ  of  error  taken  by  other  defendants  who 
appeared  In  the  court  below  so  as,  against  their 
objection,  to  control  the  case  in  the  United 
States  Supreme  Court.  Marsh  v.  Nichols.  8.  * 
Co.  120  U.  S.  600,  30  L.  ed.  798,  7  Sup.  Ct.  Bepi 
704. 

c.  Abatement  and  «iib«fI(ufloB. 

The  death  of  either  party  in  real  or  personal 
actions  after  Jadgment  and  while  a  writ  of  er- 
ror la  pending  does  not  abate  the  suit.  His  rep- 
resentatives may  voluntarily  become  partlea,  or 
may  be  compelled  to  do  so.  Green  v.  Watklni, 
6  Wheat.  1:61.  5      ed.  266. 

The  practice  Is  governed  by  United  States 
Supreme  Court  rule  15  which  provides  for  the 
coming  In  as  parties  of  the  representatives  of  a 
party  who  has  died  pending  a  writ  of  error 
from  or  an  appeal  to  that  conrt  and  for  bringing 
In  uuuh  rcpresentatlveH  as  parties  In  caae  they 
shall  not  voluntarily  become  such. 

Where  a  patentee  died  after  an  appeal  was 
taken  from  a  decree  for  profita  for  Infringing  a 
patent  right,  the  cause  of  action  survives,  and 
the  suit  can  be  further  prosecuted  In  the  name 
of  hts  legal  representatives.  Illinois  C.  R.  Co. 
V.  Turrlll.  110  U.  8.  301,  28  L.  ed.  154,  4  Sup. 
Ct.  Rep.  5. 

Where  the  appellee  dies  after  appeal,  the  ad- 
ministrator of  the  domlcll  may  be  admitted  as 
appellee,  although  he  was  appointed  In  a  differ^ 

ent  stnte  from  that  In  which  the  action  was 
commenced,  where  at  the  time  no  ancillary  ad- 
ministration has  been  granted  In  tbe  latter  state. 
Nuonan  v.  Bradley,  12  Wall.  121,  20  L.  ed.  279. 

The  writ  of  error  was  held  to  abate  where 
the  representatives  of  the  deceased  plaintiff  Is 
error  bad  not  appeared  at  the  December  term. 
IS.'iO,  after  the  suggestion  of  death  at  the  De- 
cember term.  1840.  Phllllpa  v.  Preston,  11  How. 
294.  i:(  L.  ed.  702. 

1'he  time  limit  Is  now  the  tenth  day  of  the 
second  term  next  aucceeding  ^e  suggestion  of 
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death ;  and  failure  to  appear  before  that  time 
requires  abatement,  unless  steps  bave  previously 
been  taken  bj  tbe  adverse  party  to  compel 
appearance.  United  Statea  Supreme  Court 
Rule  10. 

To  tbe  same  effect  wsa  old  nile  61.  Barrlbean 
T.  Braat,  17  IJow.  43,  IB  L.  ed.  S4. 

Where,  under  the  laws  of  the  state  In  which 
the  action  Is  brought,  tbe  cause  of  action  does 
not  survive,  tbe  deatb  of  tbe  plaintiff  while  bts 
writ  of  error  frnm  the  Vedeiml  Supreme  Court 
was  pending  abates  the  action.  Hartin  Bal- 
timore &  O.  R.  Co.  151  U.  S.  078,  38  L.  ed.  311, 
14  Sup.  Ct.  Rep.  fi33. 

A  writ  of  error  to  review  a  JudgmeDt  refus- 
ing to  compel  by  mandamus  the  Secretary  of  the 
Navy  to  perform  certain  alleged  olBclal  duties 
was  held  in  United  States  e»  ret.  Warden  t. 
Chandler,  122  U.  S.  648,  Appx.  30  L.  ed.  1244, 
to  havf>  abated,  where  It  appeared  that  Mr. 
Chandler  was  no  longer  Secretary,  and  that  tbe 
office  was  filled  by  his  successor. 

This  decision  was  rested  upon  United  States 
T.  Boutwell,  17  Wall.  0O4,  21  L.  ed.  721.  where 
a  motion  to  substitute  the  then  Secretary  of  tbe 
Treasury  as  defendant  la  a  writ  of  error  sued 
out  to  review  a  Judgmeut  denying  mandamus  to 
compel  tbe  Issuance  of  certain  bonds  by  his  pred- 
eeoesor  In  office,  who  had  resigned  after  the 
case  bad  been  removed  to  the  Snpreme  Court, 
wa4  denied,  and  the  writ  of  error  dismissed. 

So,  on  the  deatb  of  the  Commissioner  of  Pat- 
ents pending  a  writ  of  error  in  a  proceeding 
against  bim  for  mandamus,  the  proceeding  abat- 
ed, end  bis  successor  could  not  be  sobstltuted 
without  statutory  authority.  United  States  ex 
rel.  Bernardin  v.  Bntterwortb,  169  U.  S.  SOO. 
42  L.  ed.  878.  18  Sup.  Ct  Rep.  441. 

Evidently  In  response  to  tbe  suggestion  In  the 
case  last  above  cited,  that  a  remedy  for  tbe  In- 
convenience occasioned  by  this  state  of  tbe 
low  might  be  found  In  appropriate  legislation. 
Cungreas,  by  the  act  of  February  8,  1800  <30 
Stat,  at  L.  822,  chap.  121,  U.  S.  Comp.  Stat. 
1001,  p.  607)  enacted  that  "no  suit,  action,  or 
otber  proceeding  lawfully  commenced  by  or 
against  tbe  bead  of  any  I>epartment  or  Bureau, 
or  other  offlce>  of  tbe  United  States  In  his  offi- 
cial capacity,  or  In  relation  to  tbe  dlaeharge  of 
his  ofllclal  duties,  shall  abate  by  reason  of  bis 
deatb,  or  tbe  expiration  of  his  term  of  office, 
or  bis  retirement,  or  resignation,  or  removal 
from  office ;  but  In  such  event  tbe  court,  on  mo- 
tion or  supplemental  petition  filed,  at  any  time 
within  twelve  months  thereafter,  showing  a  oe- 
cesalty  for  the  snrrlral  thereof  to  obtain  a  settle- 
ment of  the  questions  involved,  may  allow  tbe 
same  to  be  maintained  by  or  against  bis  suc- 
cessor In  ofllce.  and  the  court  may  make  such 
order  as  shall  be  equitable  for  the  payment  of 
costs." 

*  Only  those  can  be  subatltoted  upon  tbe  death 
of  a  party  pending  an  appeal  who  succeed  to  the 
Interest  which  ho  bad.  Hence,  where  a  party 
after  suit  brought  conveyed  bis  Interest  to  an- 
other, and  after  appeal  died,  such  otber  cannot 
be  substituted  la  his  place  on  the  appeal.  Bar- 
rlbeau  v.  Brant,  17  Flow.  43,  J5  L.  ed.  34. 

On  an  appeal  from  a  decree  against  alt  of  the 
defendants  below  jointly,  tbe  appeal  after  tbe 
death  of  one  of  the  appellants  may  proceed  at 
the  suit  of  the  survivors,  under  V.  S.  Rev.  Stat, 
i  OnO,  r.  S.  Conp.  Stat.  1001,  p.  607,  providing 
thnt  unon  the  death  of  one  or  more  of  the  par- 
ties, if  the  cause  of  action  survives  to  the 
sarvlving  plaintiffs  or  against  the  surviving  de- 
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fendanta,  the  writ  or  action  shall  not  be  abated, 
but,  upon  the  suggestion  of  the  death,  the  action 
shall  proceed  at  the  suit  of  the  surviving  plain- 
tiff or  plaintiffs  against  tbe  surviving  defendant 
or  defendants.  Moses  v.  Wooster,  115  U.  S.  285, 
20  1..  ed.  381.  6  Sup.  CL  Rep.  38. 

So,  where  one  of  three  party  plalntllb  below 
dies  after  tbe  writ  of  error  Is  sued  out  to  review 
a  Judgment  against  them,  and  tbe  cause  of  ac- 
tion snrvives,  .It  Is  not  necessary  to  make  tbe 
heirs  and  representatlTes  of  the  deceased  parties 
to  snch  writ  M'Klnney  v.  Carroll,  12  Pet  60, 
0  L.  ed.  1002. 

Whenever  either  party  to  a  final  Judgment  or 
decree  of  a  circuit  court  dies  before  the  time  for 
Invoking  tbe  appellate  Jurisdiction  has  expired, 
a  formal  revivor  Is,  by  the  express  terms  of  tbe 
act  of  March  3.  1876  (18  8Ut.  at  L.  470,  i  8, 
cbap.  137,  U.  S.  Comp.  Stat.  1901.  p.  508),  made 
unuecGSsary.  Ills  representative  may  file  a  cer- 
tified copy  of  bis  appointment,  and  thereupon 
may  take  his  appeal  or  sue  out  his  writ  of  error 
as  the  decedent  might  have  done.  If  the  dece- 
dent was  the  succes^l  party  notice  shall  be 
given  to  his  representatives  as  In  tbe  case  of  the 
death  of  a  party  after  appeal  taken  or  writ  of 
error  Drought 

Where  four  years  have  elapsed  after  an  appeal 
without  giving  tbe  notice  prescribed  by  tbla  sec- 
tion, and  there  has  been  no  volontary  appear* 
ance.  It  Is  too  late  to  cure  the  defect.  Dolan  v. 
Jennings,  139  U.  S.  885,  35  L.  ed.  217,  11  Sup. 
Ct  Rep.  584. 

Where  a  writ  of  error  Is  sought  on  behalf 
of  a  deceased  party,  the  motion  to  revive  If  nec- 
essary should  be  made  In  the  court  below,  and 
nul  tn  the  Federal  Supreme  Court.  McClane  v. 
Boon,  6  Wall.  244,  18  L.  ed.  835. 

Where  tbe  suit  cannot  be  revived  in  tbe 
court  below  because  the  deceased  party  has  no 
representative  within  the  Jurisdiction  of  tbe 
coart  which  rendered  final  Judgment,  and  there 
exists  a  proper  representative  In  some  otber 
state  or  territory,  provision  Is  made  by  U.  S.  Su- 
preme Court  rule  15  for  writ  of  error  or  appeal, 
and  for  bringing  In  such  representative  as  a 
party. 

Where  a  decree  Is  pronounced  a^lust  an  ex- 
ecutor aa  defmdant,  and  before  an  appeal  Is 
prayed  the  executor  Is  removed  and  an  adminis- 
trator de  bonis  nan  with  the  will  annexed  )« 
appointed,  an  appeal  cannot  be  taken  until  the 
administrator  is  made  a  party  to  the  ault  In  tbe 
court  below,  Taylor  v.  Savage,  1  How.  282, 
11  1'.  ed.  132,  2  How.  385.  11  L.  ed.  813. 

Where  a  receiver  bas  taken  on  appeal  In  the 
name  of  his  predecessor  from  a  decree  entered 
after  a  change  In  the  receivership,  and  be  has 
become  surety  on  the  appeal  bond,  he  may  be 
substituted  In  the  Federal  Supreme  Court  upon 
motion  under  the  power  of  amendment  author- 
iKed  by  U.  S.  Rev.  Stat  {  954,  U.  S.  Comp.  Stat 
1001,  p.  696,  without  prejudice  to  tbe  proceed- 
ing had ;  and  a  motion  to  dismiss  will  be  denied. 
Bowden  v.  Johnson.  107  U,  8.  251,  27  L.  ed. 
.186,  2  S)!p.  Ct  Rep.  246. 

nln  the  above  case  tbe  court  said  that  Its 
action  was  Kimliar  to  that  taken  In  Gates  v. 
Goodloe.  101  U.  a.  612,  25  L.  ed.  805,  where  an 
assignee  In  iNtnkruptcy  was  substituted  as 
pl:ilntlff  In  error  fur  the  original  plaintiffs  In 
error,  who  had  sued  out  the  writ  after  receiving 
their  discharge  In  bankruptcy. 

An  assignee  In  bankruptcy  might  have  been 
substituted  for  tbe  bankrupt  as  appellant  In  the 
Federal  Supreme  Court  under  thejproTlslon  of 
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tbe  banfcruptC7  law  aathorlistng  sucb  aBSlgoee  to 
promcute  and  defend  In  hlB  own  name  all  suits 
pending  at  tbe  time  o(  tbe  adjudication  of  bank- 
ruptcy In  wbich  tbe  bankrupt  Is  a  party  In  the 
same  manner  and  witb  like  effect  as  they  may 
ba\-e  been  prosecuted  or  defended  hj  the  bank- 
rupt. Herndon  v.  Howard,  9  Wall.  604,  19  L. 
«d.  80It. 

So,  where  a  writ  of  error  sued  out  by  tbe 
Judgment  debtor,  who  had  obtained  a  discbarge 
io  bankruptcy  after  tbe  suit  was  Instltnted,  was 
dismissed  because  of  his  lack  of  Interest  In  the 
suit,  tbe  court  said  tbe  assignee  In  bankruptcy 
might  be  substituted  on  an  application  to  rein- 
state the  caase  made  during  the  term,  were  It 
not  for  the  fact  that  do  Jurisdictional  question 
was  contained  In  the  record.  Knoz  v.  Exchange 
Bank,  12  Wall.  370,  20  L.  ed.  414. 

Such  substitution  was  refased  In  United 
Stales  T.  Peck,  102  V.  S.  64,  26  L.  ed.  46,  where 
the  assignee  bad  lain  by  a  long  time  and  al- 
lowed the  case  to  go  on  In  the  other's  name  at 
his  expense  and  under  bis  management,  or  that 
of  tbe  creditors  for  whose  use  he  was  prosecut- 
ing the  ease. 

An  assignee  in  bankruptcy  will  not  be  substi- 
tuted as  H  party  to  a  writ  of  error  to  review  a 
jiidgment  rendered  against  tbe  defendant  after 
his  adjudication  In  bankruptcy,  since  tbe  bank- 
rupt may  prosecute  such  writ  In  bis  own  name, 
and  the  assignee.  If  any  of  tbe  questions  InvolTed 
may  affect  tbe  bankrupt  estate,  will  be  heard  on 
BQcb  qoestkHis  by  his  counsel  when  tbe  case 
comes  np  fur  argument.  Hill  t.  Harding,  181 
V.  S.  cc.,  Appx.,  and  26  L.  ed.  810. 

IX.  SecurUjf. 
a.  HeeeMtty. 

Except  In  criminal  cases  (see  infra,  X.  b.  1. 
(b)).  the  giving  of  security  Is  Indispensable  to 
tbe  prosecution  of  tbe  appellate  proceedings. 
Boyce  v.  Grundy.  6  Pet.  777,  8  L.  ed.  670 ;  Sage 
T.  Central  R.  Co.  96  C.  8.  712.  24  L.  ed.  641 ;  Ke 
Newman,  79  Fed.  615. 

By  the  ezpresa  provision  of  U.  8.  Bev.  Btat. 
{  1001,  U.  S.  Comp.  Stat.  1901,  p.  71S,  no  se- 
curity la  required  when  the  case  Is  brought  up 
by  the  United  States  or  by  direction  of  any  de- 
partment of  the  goverumeut. 

Hence,  no  security  Is  required  on  writs  of 
error  or  appeals  Issuing  from,  or  brought  to,  tbe 
Federal  Supreme  Court  by  direction  of  tbe 
Comptroller  of  tbe  Currency  In  suits  by  or 
against  Insolvent  national  banks  or  their  re- 
ceivers. Pacific  Nat.  Bank  v.  MIxter,  114  U.  S. 
463,  20  L.  ed.  221.  5  Sup.  Ct.  Bep.  944;  Bobln- 
son  T.  Southern  Nat.  Bank,  04  Fed.  22. 

And  the  showing  In  the  record  that  tbe  Comp- 
troller directed  tbe  receiver  to  take  out  the  writ 
of  error  is  not  InsufHcient  because  a  mistake 
was  made  In  one  of  the  papers  In  describing  the 
peraou  who  was  plaintiff  '.a  the  court  below. 
Paclflc  Nat  Bank  v.  Uixter.  114  U.  S.  463,  29 
L.  ed.  221,  6  Sup.  Ct.  Bep.  944. 

I.eave  to  prosecute  a  wrlc  of  error  to  a  state 
court  without  giving  the  security  required  by  P. 
S.  Itev.  Stat.  I  1000,  C.  S.  Comp.  Stat.  1001. 
p.  712.  caiiuot  be  granted  under  the  act  of  July 
20,  1892  <27  Stat,  at  L.  2S2,  chap.  2O0,  U.  S. 
Comp.  Stat.  1901.  p.  TOO),  as  that  act  baa  no 
application  to  proceedings  in  the  Supreme  Court 
of  the  United  States.  Gallaway  v.  State  Nat. 
Bank.  186  U.  S.  177,  46  T,.  ed.  1111,  22  Sup.  Ct. 
Rep.  811. 

Tbe  decision  would  have  been  tbe  same,  said 
ML.R.  A. 


Mr.  Chief  Justice  Fuller  In  Bradford  v.  Sontb- 

em  It.  Co.  195  U.  S.  243.  49  L.  ed.   .  25  Sop. 

Ct.  Rep.  50,  if  the  review  of  the  Judgment  or 
decree  of  an  Inferior  Federal  eonrt  bad  been 
sought. 

b.  Requirementt  aa  to  timr. 
1.  In  general. 

The  taking  of  security  for  the  prosecution  of 
the  writ  of  error  or  appeal  Is  a  doty  ImpoMd 
by  U.  S.  Rev.  Stat.  |  lOOO,  TT.  8.  Comp.  Stat. 
1001,  p.  712.  upon  the  Justice  or  Judge  when  he 
signs  the  citation.  Brown  v.  HcConnell.  124  TT. 
8.  489,  32  L.  ed.  499,  8  Snp.  Ct.  Rep.  568 ;  Bej- 
mour  V.  Freer,  5  Wall.  822,  18  L.  ed.  564. 

Although  the  statute  evidently  contemplate* 
the  taking  of  security  when  tbe  citation  1« 
signed,  a  delay  in  this  regard  Is  not  fatal. 

An  appeal  bond  may  even  be  accepted  after 
tbe  time  for  taking  the  appeal  bas  expired, 
where  the  appeal  was  allowed  In  time.  Grans 
V.  State  Nat  Bank,  134  V.  B.  380.  38  U  ed.  917. 
10  Sup.  Ct.  Rep.  493:  The  Dos  Hermanos.  lO 
Wheat.  306,  6  1^.  ed.  328. 

In  tbe  case  last  above  cited  tbe  court  said 
that  the  mode  of  taking  tbe  security  and  the 
time  for  perfecting  It  are  matters  of  discretion 
to  be  regulated  by  the  court  granting  tbe  appeal. 

Even  If  the  duty  to  take  secnrlty  Is  entirely 
omitted,  the  appellate  court  will  usually  order 
tbe  security  to  be  given  within  a  prescribed  time, 
and  will  only  dismiss  the  proceeding  upon  fail- 
ure to  comply  with  Its  order.  Anaon  r.  Bine 
Ridge  R.  Co.  23  How.  1,  16  I...  ed.  517 ;  BrObat 
V.  Brobst  2  Wall.  96,  17  L.  ed.  905 :  Davidson 
V.  i^nler,  4  Wall.  447.  18  L.  ed.  377;  Seymour 
V.  Freer,  5  Wall.  822,  18  L.  ed.  564  ;  Brown  T. 
McConnell.  124  U.  S.  4S0,  31  L.  ed.  40S,  8  Snp. 
Ct.  Bep.  569 ;  Stewart  v.  Maateraon,  124  U.  S. 
403,  31  U  ed.  507.  8  Snp.  Ct.  Rep.  561. 

Where  a  bond,  admitted  to  be  anfllelent  for 
costs  of  prosecution,  whether  given  In  time  to 
make  the  appeal  operate  as  a  supersedeas  or  nou 
was  filed  In  the  court  below  before  removal  to 
tbe  higher  court,  a  motion  to  dlsmlsa  becaase 
tbe  bond  was  not  filed  within  ten  days  after  the 
decree  was  denied.  Seymour  v.  Freer,  5  Wall. 
822,  18  L.  ed.  564. 

Tbe  docketing  of  a  cause  by  tbe  defendant  In 
error  In  advance  of  the  retnm  day  of  tbe  writ 
does  not  prevent  tbe  plaintiff  In  error  from 
doing  what  was  necessary,  while  the  writ  wa.^ 
In  life,  to  give  It  full  effect,  such  as  filing  bis 
security  which  had  not  been  filed  at  the  time  of 
the  docketing.  Davles  v.  Corbln.  113  H.  R.  687, 
28  L.  ed.  1149.  0  Sup.  Ct.  Rep.  606. 

Where  the  appeal  was  taken  la  open  court, 
and  no  citation  was  necessary,  and  tbe  record 
has  been  duly  filed,  the  appellant  may  be  allowed 
on  the  hearing  to  file  an  appeal  bond  murc  pro* 
tunc.  Shepherd  v.  Pepper.  133  TJ.  S.  626.  33  U 
ed.  706.  10  Sup,  Ct.  Rep.  438. 

While  the  omission  to  file  an  appeal  bond  may. 
In  a  proper  case,  be  supplied,  such  relief  will 
not  be  accorded  after  a  lapse  of  nearly  four 
yearn  stnce  the  decree.  Beardsley  t.  Arkansaa 
&  L.  R.  Co.  ir>8  U.  S.  123,  89  L.  ed.  910.  15 
Sup.  Ct.  Hep.  786. 

2.  When  aapemedeav  U  deaired. 

An  appeal  or  writ  of  error  conid  not,  under 

the  earlier  practice,  operate  as  a  supersedeas. 
nnk-sB  the  security  was  approved  and  filed  with- 
in ten  days  after  the  rendition  of  .tfaejodamrat 
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or  decree.  O'Dowd  v.  BiiHell,  14  Wall.  402, 
20  ed.  867:  Fatteraoo  r.  Hoa.  181  V.  a. 
I.XXXVIII.  Appx.,  and  18  L.  ed.  884  ;  Adams  v. 
Ijw.  16  How.  144,  14  L.  ed.  880. 

The  time  was  ezteoded  to  sixty  days  bj  the 
act  of  June  1,  1872,  1  11  (U.  S.  Bev.  Stat. 
I  1O07,  U.  8.  Comp.  Stat.  1901.  p.  714>.  Rodd  v. 
Hcartt.  17  Wall.  354,  21  L.  ed.  627. 

And  this  section  permits  such  aecurit;  to  be 
given,  even  after  the  expiration  of  sixty  days, 
If  the  consent  of  a  Justice  of  the  appellate  court 
can  be  obtained.  Kitchen  t.  Randolph,  93  U.  S. 
80.  23  L.  ed.  810;  Western  U.  Teleg.  Co.  v. 
Eyser,  10  Wall.  410,  .22  L.  ed.  43. 

This  consent  cannot  be  given  where  the  writ 
of  error  waa  not  Issued  and  served,  or  the  appeal 
taken,  within  sixty  days,  Sundays  exclusive, 
after  the  rendition  of  the  Judgment  or  decree 
sought  to  be  reviewed.  Kitchen  v.  Bandolpb, 
03  U.  H.  02,  23  L.  ed.  810 ;  Sage  v.  Central  B. 
Co.  03  U.  S.  416.  23  L.  ed.  034. 

It  can  be  so  given  after  the  sixty  days,  where 
the  court  below  In  session  and  acting  Judicially 
allowed  the  appeal  within  that  time  without  Uk- 
Ing  secarlty,  and  entered  the  allowance  on  the 
record.  I'engb  v.  Davis.  110  U.  S.  227,  28  L.  ed. 
127,  4  Sup.  Ct.  Kep.  17. 

But,  uuless  the  Hecurlty  Is  given  within  ten 
days  the  superaedeaK  stays  proceedings  only 
from  the  time  It  was  given.    See  infra,  X,  b,  2. 

The  sixty  days  are  exclusive  of  Sundays. 
DanvlHe  t.  Brown,  128  U.  S.  603.  32  L.  ed. 
507.  9  Sup.  Ot.  Kep.  149. 

The  time  begluH  to  run  from  the  date  of 
entry  of  the  Judgment,  although  the  record  of 
the  JudKment  was  not  signed  by  the  Judges  of 
the  court  until  afterwards.  Boise  County  v. 
ilormao,  10  Wall.  661.  22  L.  ed.  226. 

A  decree  becomes  final,  for  the  purpose  of 
fixing  the  time  within  which  the  bond  must  be 
filed  in  order  to  operate  as  a  attpersedeas,  when 
a  motion  to  rescind,  made  at  the  same  term.  Is 
heard  and  decided.    Washington,  O.  ft  A.  B.  Co. 

Bradley,  7  Wall.  576.  10  U  ed.  274. 

c.  Formal  requMtea  in  geneivl. 

The  applicable  statutory  provisions  are  found 
In  U.  8.  Bev.  Stat,  f  1000,  U.  8.  Comp.  Stat. 
1901,  p.  712,  which  requires  security  that  the 
plaintiff  In  error  or  appellant  "shall  prosecute 
his  writ  or  appeal  to  effect,  and.  If  he  falls  to 
make  hla  plea  good,  aball  answer  all  damages 
and  costs,  where  the  writ  is  a  supersedeas  and 
staya  execution,  or  all  costs  only  where  It  is  not 
a  superHedees  as  aforesaid. " 

It  will  be  noted  lhat  this  section  does  not. 
In  terms,  require  the  security  to  be  given  In  the 
form  of  a  bond;  but  such  Is  the  universal  prac- 
tice, and.  In  view  of  the  provision  of  United 
States  Supreme  Court  mie  29,  that  "auperaedeas 
bonds"  must  be  taken  on  appeals  from  and  writs 
of  error  lo  the  circuit  courts,  to,  perhaps,  the 
only  kind  of  security  which  the  courts  will  ac- 
cept. 

Such  a  bond  Is  Insufflcient  In  form  where  It 
contains  no  security  for  costs.  Seward  v.  Cor- 
neau.  102  U.  S.  161,  26  L.  ed.  86. 

The  fact  that  the  bond  Is  so  Insnffldent  In 
form  does  not  avoid  the  appeal ;  but  permission 
will  be  given  (o  Bie  a  proper  bond.  In  default 
of  which  the  appeal  will  be  dismissed.  IMd. 

The  defective  character  ot  the  bond,  arising 
ont  of  the  fact  that  no  penal  sum  was  named 
therein,  will  not  require  the  dismissal  of  the 
appeal ;  bat  permission  will  be  given  to  file  a 
proper  bond.  Union  P.  R.  <'o.  v.  Callaghan, 
<e<]  L.  R.  A. 


161  V.  S.  91.  40  U  ed.  628,  16  Sup.  Ct.  Rep. 
493. 

The  failure  of  the  bond  on  a  writ  of  error  to 
recite  the  term  at  which  the  Judgment  of  the 
Inferior  court  was  rendered  Is  not  necessarily 
fatal,  but  opportunity  should  be  given  to  fur- 
nish new  security.  New  Orleans  Ins.  Co.  v.  E, 
».  Albro  Co.  112  (J.  S.  506,  28  L.  ed.  800.  5  Sup. 
Ct.  Rep.  289. 

In  Davie  v.  Wakelee,  156  IT.  8.  680,  39  L.  ed. 
578,  15  Sup.  Ct.  Kep.  555,  such  a  defect  was 
not  regarded  aa  material  where  there  could  be 
no  mistake  oa  to  the  Identity  of  the  decree  ap- 
pealed from. 

Where  the  supersedeas  bond  Is  defective  In 
not  truly  describing  the  Judgment  of  the  lower 
court,  the  supersedeas  will  only  be  vacated  In 
case  the  plaintiff  In  error  shall  fall  to  file  a  new 
bond  In  such  suit,  and  within  such  time  aa 
directed  by  the  appellate  court  Knox  Connty 
V.  United  States,  181  U.  S.  clxvi.,  Appz.,  and 
23  L.  ed.  101. 

The  condition  of  a  bond  on  appeal  that  the 
appellants  "shall  duly  prosecute  their  said  ap- 
peal with  effect,  and,  moreovw,  pay  the  amount 
of  costs  and  damages  rendered  and  to  be  ren- 
dered in  case  the  decree  shall  be  affirmed  In  said 
Supreme  Court,"  covers  fully  all  the  require- 
ments of  U.  S.  Uev.  Stat.  |  1000,  U.  S.  Comp. 
Stat.  1001.  i>.  712,  in  order  to  make  it  operate 
as  a  supersedeas.  Uay  v.  Parpart.  101  U.  S.  301. 
26  L.  ed.  841. 

Where  the  snpersedeas  bond  on  appeal  from 
a  foreclosure  decree  substantially  conforms  to 
the  statute,  with  the  addition  ot  a  clause  which 
purports  to  cover  "use  and  detention"  of  tbe 
property,  this  cause  will  be  rejected,  and  the 
bond  construed  to  have  Us  ordinary  effect,  us 
the  Judge  hud  no  right  to  require  such  an  addi- 
tion to  the  conditions  of  an  appeal  and  super- 
sedeas. Omaha  Hotel  Co.  v.  Kountze,  107  U,  S. 
378,  27  L.  ed.  600.  2  Sup.  Ct.  Rep.  911. 

The  court  waa  of  the  opinion  in  Ferguson  v. 
I>ent.  29  Fed.  1,  that  the  circuit  court  had  au- 
thority, under  V.  8.  Rev.  Stat.  I  954,  U.  8. 
Comp.  Stat.  1901,  p.  696,  after  an  appeal,  to 
allow  an  amendment  to  a  supersedeas  bond  from 
which  bad  been  omitted  tbe  statutory  stipula- 
tion as  to  damages  required  to  effect  the  super- 
sedeas. 

d.  Parties. 

it  is  noL  neccHsary  that  ail  tbe  parties  who 
have  appealed  frum  the  decree  of  the  court  be- 
low should  Join  In  the  appeal  bond,  although  all 
must  Join  in  the  appeal.  It  Is  sufflclent  If  the 
apt>eal  1>ond  Is  approved  by  tbe  court  as  satis- 
factory security,  by  whomsoever  executed. 
Hrockctt  v.  Brockell.  2  How.  2.^8,  11  I.,  ed. 
251 ;  ScrugKs  v.  Memphis  &  C.  R.  Co.  131  U.  8. 
rnv..  Appz.,  and  26  I.,  ed.  741, 

Uut  see  supru,  IV.  b. — Kali  v.  Wetmore,  6 
Wsll.  451,  18  L.  ed.  862. 

Where  all  the  defendants  to  a  severable  Judg- 
ment want  the  Judgment  reviewed,  but  a  part 
only  desire  to  have  the  execution  against  them 
stayed,  tbey  may  all  Join  In  tbe  writ  of  error, 
and  separate  when  they  ask  for  a  atay.  Em 
parte  French,  100  U.  S.  1,  25  L.  ed.  520. 

When  approved  by  the  Judge  an  appeal  bond 
stands  as  security  for  all  the  appellees,  although 
ail  are  not  named  In  it.  Scruggs  v.  Memphis  A 
C.  R.  Co.  131  U.  S.  rciv.,  Appx.,  and  26  U  ed. 
741. 

It  dues  nut  affect  the  validity  Qt-^n  appeal 
bond  or  the  Integrity  of  W^N?|^/feFC^O^e 
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plainant  from  a  decree  granting  a  portion  only 
of  the  relief  sought,  that  the  bond  Includes,  as 
appellees,  certain  parties  defendant,  as  to  whom 
tho  suit  waB  dismissed,  but  ogalnBt  whom  the 
appellant  may  seek  to  obtain  a  decree  on  the 
hearing  of  the  appeal.  Hill  v.  Chicago  ft  B.  R. 
Co.  129  U.  8.  170,  82  L.  ed.  OSl,  9  Sap.  Ct. 
Rep.  269. 

A  writ  of  error  was  dlamtaaed  In  Davenport 
V.  Fletcher,  16  How.  142.  14  L.  ed.  879,  because, 
among  other  reasons,  the  bond  was  given  ezclu- 
Blvely  to  a  person  who  was  not  a  party  to  the 
Judgment,  but  leave  was  granted  to  move  for 
reinstatement  during  the  same  term. 

And  a  defect  in  an  appeal  bond  arising  out  of 
the  fact  that  the  bond  was  not  given  to  the 
actual  parties  to  the  salt  at  the  time  of  the 
appeal  may  be  obviated  by  granting  leave  to  flie 
a  new  b^nd.  BIgler  V.  Waller,  12  Wall.  142, 
20  r,.  ed.  960. 

Where  the  suit  la  prosecuted  In  the  name  of 
the  people  of  the  state  on  the  relation  of  a 
named  person,  an  appeal  bond  given  to  the  peo- 
ple, or  to  the  relator.  Is  good,  and,  If  forfeited, 
may  be  sued  upon  by  either  at  the  option  of  the 
government.  Spalding  v.  New  York,  2  IIow.  60, 
11  L.  ed.  181. 

e.  Burettes. 

It  Is  within  the  legal  discretion  of  a  Justice 
or  Jud^e  to  take  a  bond  on  writ  of  error  In 
which  the  sureties  are  each  bound  only  for  a 
specified  part  of  the  obligation,  and  bis  action 
In  that  regard  la  Onal.  New  Orleans  Ins.  Co.  v. 
B.  D.  Albro  Co.  112  U.  S.  506,  28  L.  ed.  809,  6 
Sui>.  Ct.  Rep.  289. 

In  Black  v.  Black,  53  Fed.  985,  the  circuit 
Judffe  refused  to  accept  a  surety  company  as 
security  upon  a  writ  ffit  error  fronn  the  Federal 
Supreme  Court,  because  there  was  fair  ground 
for  questioning  the  power  of  the  company  to 
bind  Itself  In  the  manner  proposed. 

It  Is  nut  a  valid  objection  to  a  supersedeas 
bond  on  appeal  from  a  Federal  circuit  court 
that  all  the  sureties  were  nonresIdentB  of  the 
district.  Bm  parte  Ullwankee  ft  U.  R.  Co.  5 
Wall.  188,  18  L.  ed.  676. 

f.  Accrptance  and  approval. 

The  Justice  or  Judge  rigning  the  citation  Is 
required  by  U.  8.  Rev.  Stat.  I  1000„U.  8.  Comp. 
Stat.  1901,  p.  712,  to  take  the  security.  This 
power  cannot  be  delegated  to  a  commissioner  of 
a  circuit  court  (Hasklns  v.  St.  Louis  ft  S.  E.  R. 
Co.  100  U.  8.  106,  27  L.  ed.  873,  3  Sup.  Ct. 
Rep.  72),  nor  to  the  clerk  of  that  court  (First 
Nat  Bank  v.  Omaha,  96  V.  S.  737,  24  L.  ed. 
881). 

Where  the  failure  of  the  Judge  to  approve  an 
appeal  bond  was  caused  by  the  order  of  the  court 
permitting  the  clerk  to  take  the  bond,  the  ap- 
peal will  not  bo  dismissed  except  npon  failure 
to  comply  with  snch '  terms  sb  the  appellate 
court  may  Impose  for  the  purpose  of  supplying 
the  defect.  O'Reilly  v.  Edrlngton,  96  U.  S.  724, 
24  L.  ed.  659. 

A  writ  of  error  to  a  state  court  is  not  void 
because  It  d  es  not  affirmatively  appear  that 
the  Judge  who  granted  the  writ  of  error  on 
Issuing  the  citation  took  the  bond  required  by 
the  Judiciary  act,  os  this  provision  Is  merely 
directory,  and  he  will  be  presumed  to  have 
obeyed  the  Injunction  of  the  act  unless  the  con- 
trary appears.  Hartln  v.  Hunter,  1  Wheat  304, 
4  L.  ed.  97. 
60  L.  K.  A. 


The  requisite  approval  of  security  upon  a  cita- 
tion In  error  to  a  state  court  may  be  inferred 
from  the  fact  that  the  sureties  were  sworn  as 
to  their  sufflclency  by  the  Judge  who  signed  the 
citation.  Silver  v.  I^dd,  6  Wall.  440,  18  U  ed. 
828. 

Under  an  act  providing  that  writs  of  error 
to  and  appeals  from  the  supreme  court  of  a 
territory  should  be  taken  In  the  same  manner 
and  under  the  same  regulations  as  from  circuit 
courts,  the  bond  may  be  approved  by  the  chief 
Justice  of  that  court  Sheppard  v,  Wilson,  S 
How.  210,  12  L.  ed.  120. 

Security  upon  a  writ  of  error  to  a  Federal 
circuit  court  may  be  taken  by  a  Judge  of  tbe 
circuit  court  or  any  Justice  of  the  Federal  Su- 
preme Court.  No  action  of  tbe  circuit  court  as 
a  court  is  required.  E0  parte  Virginia  (iK 
Barksdale),  112  U.  B.  177,  28  L.  ed.  691,  5  Sap. 
Ct.  Rep.  421. 

The  power  to  accept  a  supersedeas  bond  on 
appeal  Is  not  confined  to  the  Justice  of  the  Fed- 
ersl  Supreme  Court  assigned  to  the  particular 
circuit  in  which  the  court  that  rendered  tbe 
decree  is  held.  Sage  v.  Central  R.  Co.  96  V.  8. 
712.  24  L.  ed.  641 ;  Hudson  v.  Parker,  156  V.  8. 
277.  3D  L.  ed.  424,  15  Sup.  Ct  Rep.  450. 

Tbe  refusal  of  a  Federal  circuit  court  to  ac- 
cept a  supersedeas  bond  when  offered  daring  tbe 
term  does  not  necesssrlly  deprive  a  Judge  of 
that  court  or  a  Jostlee  of  the  soprane  court  of 
the  power  to  approve  It  thereafter.  Sage  v.  Cen- 
tral R.  Co,  96  U.  8.  712,  24  L.  ed.  641.  See 
infra,  X.  b,  1,  (a), — Ex  parte  Milwaukee  ft  M. 
R.  Co.  5  Wall.  188,  18  L.  ed.  676. 

The  Judge  need  not  approve  the  appeal  bond 
In  writing.  Davidson  v.  Lanier,  4  Wall.  447, 
18  L.  ed.  377. 

The  approval  of  security  by  a  Judge  out  of 
court  is  not  lusuflBcient  because  the  entry  of 
tbe  case  on  the  minutes  and  order  book  re- 
quired that  the  bond  be  approved  by  the  conrt 
HudglDS  V.  Kemp,  18  IIow.  S30,  IB  L.  ed.  511. 

g.  Amount. 

See  also  supra,  IX.  c, — Union  P.  R.  Co.  v.  Calla- 
ghan,  161  U.  S.  91,  40  L.  ed.  628,  16  Sup.  Ct 
Rep.  493. 

Doubts  having  arisen  as  to  tbe  eitent  of  the 
security  to  be  required  under  the  original  Judi- 
ciary act  where  there  Is  no  supersedeas  or  stay 

of  execntiou.  Congress  directed.  In  the  act  of 
December  12,  1794  (1  Stat  at  L.  404.  chap.  3, 
U.  S.  Comp.  Stat  1001,  p.  712),  that  In  sucb 
cases  the  amount  should  be  such  as.  In  the 
opinion  of  the  Judge,  would  be  suOclent  to  an- 
swer all  such  costs  as  upon  the  affirmance  of  tbe 
Judgment  or  decree  might  be  adjudged  or  decreed 
to  defendant  in  error.  Jerome  v.  McCarter,  21 
Wall.  17,  22  li.  ed.  516. 

Security  sufficient  to  cover  the  costs  secures 
a  review  of  a  ease  In  the  Federal  Supreme  Court, 
though  it  will  not  stay  the  proceedings  In  the 
court  below.  Hudglns  v.  Kemp,  18  How.  530. 
15  L.  ed.  511 :  Stafford  V.  ITnion  Bank,  17  How. 
275,  15  I,,  ed.  101. 

The  rule  Is  the  same  under  the  present  stat- 
ute <U.  S.  Rev.  Stat  i  1000,  U.  S.  Comp.  SUt 
1001,  p,  712),  which  requires  that  the  security 
cover  *'all  damages  and  costs  where  the  writ  Is 
a  supersedeas  and  stays  execution  or  all  costs 
only  where  it  Is  not  a  supersedeas." 

Tbe  word  "damages"  is  not  descriptive  of  the 
nature  of  the  claim  upon  which  tbe  original 
Judgment  is  founded,  but  descflbes  theilndem- 
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nit?  which  the  Baccesaful  party  In  the  court  be- 
low la  entitled  to  If  the  judgment  be  aarmed. 
Whatever  lonei  he  mar  auataln  br  the  jndg* 
ment's  not  belns  tiatlsfled  and  paid  after  affirm- 
ance, these  are  the  damages  which  he  has  sus- 
tained, and  for  which  the  bond  ou|^t  to  sive 
good  and  sufficient  security.  Catlett  t.  Brodie, 
9  Wheat.  563,.  6  I-  ed.  158. 

The  aecnrlty  must  thereftire,  when  raperaedeu 
IB  desired,  be  snfflcleut  to  seen  re  the  whole 
amount  of  the  Jud|:;ment.    IMd.;  United  States 

Dashlel,  3  Wall.  088,  18  L.  ed.  268. 

This  rale  was  applicable  to  decrees  In  chan- 
cery until  the  decision  In  ProTldeoce  Knbber  Co. 
T.  Oo"dyear,  6  Wall.  ISO,  18  L.  ed.  768,  infra, 
and  the  adoption  at  the  same  time  by  the  court 
of  mle  29.  That  rule  provides  that  where  super- 
sedeas Is  desired,  and  the  Judgment  or  decree  Is 
for  the  recovery  of  money  not  otherwise  secured, 
the  security  must  be  for  the  whole  amount  of 
the  Judgment  or  decree,  locladlng  Jtist  damacea 
for  delay,  and  coata  and  Interest  on  the  appeal. 
But  In  all  cases  where  the  property  in  contro- 
versy  necesBarlly  follows  the  event  of  the  suit, 
as  In  real  actions,  replevin,  and  In  suits  on 
mortgages ;  or  where  the  property  Is  In  the  cus- 
tody of  the  marshal  tinder  admiralty  procesii, 
as  la  case  ta  capture  or  aelaure ;  or  where  the 
proceeds  thereof  or  a  bond  for  tbe  value  thereof 
la  In  the  caatody  of  the  court, — Indemnity  In 
all  such  cases  la  only  required  In  an  amount 
BUfflcient  to  secure  the  sum  recovered  for  tbe 
nse  and  detention  of  the  property  and  tbe  costa 
of  tbe  suit  and  Just  damages  for  the  delay  and 
costs  and  Interest  on  the  appeal.  Jerome  v. 
McCarter.  21  Wall.  17,  22  L.  ed.  BIB. 

It  had  previously  been  held  that  the  security 
on  an  appeal  to  the  Federal  Supreme  Court 
from  a  decree  of  foreclosure  must  be  equal  to 
the  amount  of  the  decree  In  order  to  operate  aa 
a  mpersedeaa,  although  tbe  receiver  appointed 
by  the  court  below  had  given  bond  for  a  large 
amount,  and  tbe  persons  to  whom  tbe  mort- 
gaged property  has  been  hired  had  given  se- 
curity for  Its  safe  keeping  and  delivery.  Staf- 
ford V.  Union  Bank,  18  How.  135,  14  L.  ed.  876. 

Where  the  decree  of  foreclosure  orders  tbe 
defendant  to  account  for  a  percentage  of  the 
rents  and  proflts  of  the  property  for  several 
yeara,  and  for  waste,  the  case  Is  not  within  the 
provision  of  the  rule  that  supersedeas  bonds 
In  "all' salts  where  the  property  In  controversy 
necessarily  follows  tbe  event  of  the  suit,  as  In 
real  actions,  replevin,  and  In  suits  on  mort- 
gages,"  need  only  cover  the  damages  arising 
from  the  detention  of  the  money  secured  by  the 
mortgage,  measured  by  the  Interest  on  the 
money  due.  National  Bank  v.  McGaban,  45  Fed. 
280. 

The  provision  of  a  rule  relating  to  supersedeas 
bonds  on  appeal  to  the  circuit  courts  of  appeals, 
which  declares  In  the  language  of  United  States 
Supreme  Court  rule  29  that  In  all  suits  where 
the  property  In  controversy  necessarily  follows 
the  suit  the  sujiersedeas  bond  need  only  secure 
the  sum  recovered  for  use  and  detentl<m  of  the 
property,  the  coats  of  the  autt,  damages  for 
delay  and  the  costs,  and  Interest  on  tbe  appeal, 
was  so  construed  In  Lonlavllle,  N.  A.  &  C.  R.  Co. 
V.  Pope,  20  C.  C.  A.  253.  46  U.  S.  App.  23.  74 
Fed.  1.  as  to  Include  a  case  where  the  decree 
appealed  from  established  a  lien  on  real  prop- 
erty, although  such  lien  n-as  not  granted  by  eon- 
tract  independent  of  the  decree. 

The  provision  requiring  the  supersedeas  bond 
In  mortgage  snita  to  secure  tbe  Interest  on  the 
«e  L.  R.  A. 


appeal  does  not  necessitate  that  the  security  be 
such  as  to  secure  payment  of  all  the  accumula- 
tion of  Interest  upon  the  mortgage  debt  pending 
the  appeal  and  supersedeas.  The  object  of  this 
requlremeut  Is  the  perfect  Indemnity  for  loss 
by  the  accumulation  of  Interest  conseqnent  upon 
the  appeal,  not  for  tbe  payment  of  tbe  interest. 
What  the  loss  Is  likely  to  be  depends  upon  the 
facts,  and  aa  to  this  the  justice,  after  consider- 
ation of  the  case,  must  determine.  Jerome  v. 
McCarter,  21  Wall.  17,  22  L.  ed.  515. 

In  Otis  V.  Warren,  16  Mass.  53,  It  was  beld 
that  the  security  required  on  a  writ  of  error 
from  the  Federal  Supreme  Court  to  a  state  court 
was  to  be  a  snbstltute  for  any  which  existed  be- 
fore, and,  therefore,  operated  to  discharge  the 
lien  of  an  attachment  granted  in  the  suit,  Bnt 
while  this  may  have  been  true  when  this  case 
was  decided,  the  same  court,  In  Russia  Cement 
Co.  V.  Le  Page  Co.  174  Mass.  847,  55  N.  E.  70. 
overrnllng  167  Mass.  222,  45  N.  E.  T63,  has 
since  recognised  that  under  United  States  8a- 
preme  Court  rule  20,  when  the  Judgment  dealt 
with  by  the  supersedeas  Is  a  Judgment  for  the 
recovery  of  money  secured  by  an  attachment 
made  In  tbe  suit  on  which  the  Judgment  Is  ren 
dered,  or  a  bond  given  to  dissolve  such  an  at- 
tachment, tbe  rale  treats  the  Judgment  as  one 
"otherwise  secured,"  and  that  In  such  cases  the 
supersedeas  bond  Is  not  Intended  to  be  a  sub- 
stitute for  the  attachment,  or  for  the  bond  to 
dissolve  the  attachment,  bnt  is  chleBy  Intended 
to  secure  the  costs  and  Interest  on  the  appeal, 
and  damages  for  tbe  delay,  and  hence  does  not 
dissolve  the  attachment  or  discharge  the  bond. 

Whether  the  words  "otherwise  secured"  refer 
to  the  indemnity  or  the  Judgment  or  decree  Is  a 
question  on  wblcb  the  decisions  are  confllctlug. 
In  Ilotladay'a  Case,  28  Fed.  117,  a  decree  In  a 
suit  to  subject  tbe  equitable  Interest  of  a  Judg- 
ment* debtor  In  certain  real  property  to  tbe  pay- 
ment of  a  Judgment  was  held  not  to  be  other- 
wise secured,  even  though  such  decree  was  a 
charge  or  lieu  upon  the  property,  where  It  was 
<mly  80  by  virtue  of  tbe  decree  Itself. 

On  the  other  band.  In  Lioulsvllle,  N.  A.  ft  C. 
R.  Co.  V.  rope.  20  C.  C.  A.  253,  49  U.  8.  App. 
25,  74  Fed.  1,  Identical  language  In  the  rule 
governing  cases  appealed  to  the  courts  of  ap- 
peals was  construed  as  thoogb  It  read  "such  In- 
demQity,  where  the  Judgment  or  decree  Is  for 
money  not  otherwise  secured  than  by  the  In- 
demnity, must  be  for  the  whole  amount ;"  and 
hence,  because  the  decree  established  a  Hen  on 
real  property,  the  amount  was  beld  to  be  other- 
wise secured. 

A  Judgment  against  a  county  for  tbe  amount 
of  drainage  warrants,  with  a  direction  that 
mandamus  issue  requiring  the  levy  of  a  tax  to 
create  the  fund  out  of  which  the  county  Is 
'  bilged  by  law  to  pay  the  warrants.  Is  "for  the 
recovery  of  money  not  otherwise  secured,"  with- 
in the  meaning  of  this  rule,  and  tbe  super- 
Kedeas  bond  must,  therefore,  cover  tbe  whole 
amount  of  the  Judgment.  Fuller  v.  Aylesworth, 
21  C.  C.  A.  505,  43  U.  8.  App.  657.  75  Fed.  694. 

The  amount  of  the  bond  on  a  writ  of  error 
from  the  Federal  Supreme  Court  to  a  state 
court  In  order  to  supersede  a  Judgment  deter- 
mining the  right  of  possession  of  a  mining 
claim  should  be  sufllclent  to  cover  damages  for 
delay  In  working  all  the  ores  In  the  dlspnted 
ground.  Including,  not  only  those  In  sight,  but 
sncb  as.  In  the  Judgment  of  the  Judge  allowing 
the  writ,  from  tbe  evidence  before  bim,  with 
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reesonable  probabLUlj  exist.    Rose  t,  Richmond 
ailn.  Co.  17  Nev.  70.  27  I'ac.  lllfi. 
A  bond  reqalred  to  operate  as  a  superaedeaa 

on  a  writ  of  error  to  review  a  Judgment  of  a 
circuit  court  directing  certain  municipal  offi- 
cers to  levy  certain  taxea  for  the  payment  of 
judgments  need  not  be  tot  more  than  enou^  to 
secure  the  costs  and  damages  for  the  delay. 
United  States  c«  rel.  Day  v.  New  Orleans,  8 
Fed.  112. 

The  usual  practice  to  require  the  supersedeas 
bond  to  be  In  double  the  amount  of  the  decree 
and  coats  should  not  always  be  insisted  upon. 
The  law  does  not  reqnire  the  secarlty  to  be  in 
any  fixed  proportion  to  the  decree.  It  Is  only 
necessary  that  It  be  sufficient.  Providence  Rub- 
ber Co.  v.  Goodyear,  6  Wall.  Iij3,  18  L.  ed.  762. 
In  this  case  the  decree  of  the  lower  court  In  a 
suit  to  enjoin  the  Infringement  at  a  patent  and 
for  an  ac(.-uuntiog  was  for  $310,757.72  damagea, 
and  $7,428.91  costs,  and.  following  the  usual 
practice,  the  Jndge  allowing  the  appeal  had  re- 
quired a  bond  In  double  the  amount  of  the  de- 
cree. The  Supreme  Cnurt,  however,  permitted 
the  bond  on  Hie  to  be  withdrawn  and  a  new  one 
to  be  given  in  the  anm  of  $225,000,  being  aatls- 
fled  that  this  would  be  safflelent  In  view  of  the 
fact  that  bonds  amounting  to  not  less  than 
$200,000  bad  been  deposited  by  the  appellants 
before  the  bond  on  appeal  was  required. 

Where  the  decree  fur  the  recovery  of  money 
"not  otherwise  secured"  is  for  a  very  large  sum. 
a  supersedeas  bond  in  that  amount,  with  a  sum 
In  addition  sufficient  to  cover  all  poailble  In- 
crease for  Interest,  costs,  and  damages  for  delay, 
ought  to  be  accepted  on  an  appeal  to  the  Su- 
preme Court.  American  Nicholson  Pav.  Co.  v. 
Elizabeth,  1  Bann.  i  Ard.  463,  Fed.  Cos.  No. 
310. 

The  amount  of  a  auperaedeas  bond  on  an  ap- 
peal from  a  decree  for  the  delivery  of  township 
bonds  In  aid  of  railway  construction  which  are 
in  the  hauda  of  a  third  party  as  a  mere  stake- 
holder was  nxed.  in  Massachusetts  &  8.  Constr. 
Co.  V.  Cherokee  Twp.  42  Fed.  750,  to  cover  the 
probable  loss  of  Interest  during  the  detention, 
with  10  per  cent  added  and  the  costs. 

The  bonds  for  a  stay  of  execution  on  a  writ 
of  '^rror  to  review  a  severable  Judgment  are  suffi- 
clfiTit  v'hei-e  they  are  far  In  excess  in  each  In- 
stance of  the  amount  recovered  against  the  sev- 
eral defendants  who  seek  the  stay.  Ex  parte 
Prench.  100  IT.  8.  1.  25  I^  ed.  520. 

h.  Ntte  or  additional  accurlly. 

In  Black  v.  Zacbarle,  8  IIow.  483,  11  I<.  ed. 
600,  It  was  held  that  the  Judges  of  the  conrt 
below  were  the  sole  and  ezclualve  Judges  of  what 
the  sectirlty,  to  operate  as  a  supersedeas,  should 

be. 

But  in  Providence  Kubber  Co.  v.  Goodyear,  6 
Wall.  153,  18  L.  ed.  762,  the  court,  on  motion 
for  reduction  of  the  amount  of  a  supersedeas 
bond,  permitted  the  original  bond  to  be  with- 
drawn and  a  new  bond  to  l)e  flied  for  a  lesser 
sum,  which  it  thought  would  be  sufficient. 

"The  question  of  sufficiency  must  be  deter- 
mined In  the  first  Instance  by  the  Judge  who 
signs  the  citation."  said  Mr.  Chief  Justice  Chase 
In  the  case  last  cited,  "but.  after  the  allowance 
of  the  appeal,  this  question,  as  well  as  any 
other  in  the  cause,  becomes  cognizable  here.  It 
Is.  therefore,  mutter  of  discretion  with  this 
court  to  increase  or  diminish  the  amount  of  the 
bond,  and  to  require  additional  securities  or 
otherwise  as  Justice  may  require." 
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This  language  was  quoted  with  approval  In 
French  v.  Shooiuik^r,  12  Wall.  86,  20  L.  ed.  270. 
where,  however,  the  court  held  that  the  omonnt 
of  the  bond  In  question  mnat  be  preaomed  snffl- 
clent  liecause  the  record  nowhere  showed  the 
contrary  to  be  true. 

And  this  power  was  recognized  In  Roberts 
v.  Cooper,  18  How.  .ITS,  LI  U  ed.  687,  altbougb 
the  court  held  that,  where  there  bos  been  a  re- 
covery in  ejectment  for  only  nominal  damages, 
and  a  writ  of  error  from  the  Federal  Supreme 
Conrt  has  been  sued  out  and  security  given.  It 
cannot  require  additional  security  to  cover  dam- 
ages which  mig^it  be  recovered  in  an  action  for 
mesne  profits,  or  for  other  losses  whirh  may 
be  Rustalued  for  want  of  possession. 

But  In  Jerome  v.  HcCarter,  21  Wail.  17,  22 
L.  ed.  515,  in  denying  a  motion  to  increase  the 
amount  of  a  supersedeas  bond  and  to  require 
additional  security,  the  court  declared  that  It 
could  only  Interfere  where  the  circumatances  of 
the  ease,  or  of  the  parties  or  the  sureties,  had  so 
changed  after  the  security  hsd  t>een  accepted 
that  the  security  which,  at  the  time  It  won 
taken,  was  good  and  sufficient,  does  not  con- 
tinue to  be  so ;  and  that  It  would  not  attempt 
to  direct  or  control  the  discretion  of  a  Judge 
or  Justice  In  respect  to  the  case  as  it  existed 
when  he  was  called  upon  to  act. 

I.ater  derisions  recognize  this  rule  <Martin  v. 
Hazard  Powder  Co.  03  l".  S.  302,  23  L.  ed.  885 : 
.lohnson  t.  Waters.  108  U.  S.  4,  27  L.  ed.  630. 
1  8np.  Ct.  Rep.  1),  with  an  exception  In  eases 
of  fraud  (Florida  C.  R.  Co.  r.  Scbutte.  100  U. 
S.  644,  26  L.  ed.  605). 

Where  the  approval  of  the  supersedeas  bond 
by  a  Justice  of  the  Federal  Supreme  Court  was 
obtslned  by  fraud  and  perjury,  the  court,  on 
setting  aside  the  bond,  refused  to  accept  a  new 
one.  Florida  C.  R.  Co.  v.  Schutte,  100  U.  8.  644. 
23  K  ed.  605. 

A  motion  to  require  plaintiff  In  error  to  fur- 
nish additional  security,  which  was  made,  not 
because  plaintiff's  condition  had  changed  since 
the  security  was  taken,  but  because  anotlw 
Rurety  ought  to  have  been  required  before  On 
uttachment  obtained  In  the  action  was  dis- 
charged, will  not  be  granted,  as  this  was  one 
of  the  facts  existing  at  the  time  the  aecnrlty 
was  accepted,  end  is  not  open  to  consideration 
on  review.  Mexican  Nat.  Constr.  Co.  v.  Keu- 
sens,  118  U.  8.  48.  30  1^.  ed.  77,  6  Sup.  Ct.  Repu 
045. 

On  a  suit  to  subject  the  lands  of  a  party  to 
the  payment  of  debts  In  which  no  personal  de- 
cree Is  asked,  the  death  of  the  owner,  who  was 
one  of  the  appellants,  does  not  give  the  right 
to  additional  security  where  the  property  is  not 
depreciating  by  reason  of  the  neglect  of  the 
surviving  appellants.  Uarwood  v.  Dleckerboff, 
117  U.  8.  200,  29  L.  ed.  887,  6  Sup.  Ct.  Rep. 
669. 

On  the  power  of  the  court  tielow  to  require 
new  or  additional  security,  see  ixfru,  K.  a. 

X.  Further  praceedinffB  pendi»u  rnvr  or  appeal, 
a.  In  general. 

The  mere  pendency  of  a  writ  of  error  or  ap- 
peal without  supersedeas  does  not  prevent  the 
enforcement  of  the  Judgment  or  decree  sought  to 
be  reviewed. 

A  state  court  may  enforce  its  Judgment  by 
proper  process,  although  the  cause  has  been 
removed  to  the  Federal  Supreme  Court,  where 
the  writ  of  error  was  not  lodged  with  the 
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cl«rk  vt  Uie  state  court  lo  time  to  operate  as 
a  anpersedeaa.  Cblcago,  R.  I.  ft  F.  R.  Co.  t. 
OrlDoell.  S3  Iowa,  55,  3  N.  W.  81S. 

Ad  execution  Unued  by  a  Federal  circuit  court 
to  enforce  Its  decree  pending  a  writ  of  error 
from  the  Fedeml  Supreme  Court  will  not  be 
quashed  by  tbat  court,  where  the  writ  of  error 
was  not  to  operate  aa  a  supereedeas.  Wallea 
T.  WUIlaDU.  T  Crancb.  278,  3  L.  ed.  S42;  Or- 
chard V.  Hughes,  1  Wall.  73,  17  L.  ed.  560. 

A  pending  appeal  from  a  foreclosure  decree 
without  supersedeas  does  not  prevent  the  exe- 
cution of  aucb  decree.  Farmers'  Loan  &  T.  Co. 
T.  Central  U.  Co.  4  DHL  546,  Fed.  Cas.  No. 
4.S64. 

Where  an  appeal  witboat  anpersedeas  Is  taken 
to  tbe  Federal  Supreme  Court  from  the  decree 
enforcing  a  lien  for  labor  and  materials,  a  sale 
may  be  made,  and  the  purchaser  acquires  a  good 
title.  South  Fork  Canal  Co.  v.  Gordon,  2  Abb. 
(U.  S.)  479,  Fed.  Cas.  No.  13,189. 

In  an  equity  cause,  the  object  of  which  was 
to  have  the  products  of  the  property  In  litiga- 
tion, which  had  been  sold  by  order  of  the  cir- 
cuit court,  Inveated  In  stocks,  such  investment 
could  be  made  by  that  court  notwithstanding 
the  pendeucy  of  an  appeal  to  the  Federal  Su- 
preme Court.  Spring  v.  South  Carolina  Ina. 
Co.  6  Wheat.  619.  5  L.  ed.  320. 

But  a  party  who  baa  appealed  from  a  decree 
cannot  be  permitted,  pending  the  appeal,  to  eu- 
force  any  part  of  It.  An  appeal  anspends  the 
exeentlon  of  the  decree  or  any  part  of  It  in 
favor  of  the  appellant,  althon^^  no  security  Is 
given.  Bronson  v.  La  Crosse  ft  M.  B.  Co.  1 
Wall.  405,  17  L.  ed.  016. 

In  admiralty  cases  an  appeal  to  the  Supreme 
Court  suspends  the  sentence  of  condemnation 
altogether.  Yeaton  v.  United  States,  5  Cranch, 
281,  3  U  ed.  101. 

This  was  also  true  of  tbe  appeal  to  the  Fed- 
eral court  of  appeals  establlBhed  by  the  Con- 
tinental Congress.  And  where  the  party  pray- 
ing such  appeal  paid  over  the  money  In  contro- 
versy, obeying  the  decree  of  tbe  court  below,  he 
did  so  at  his  own  risk.  Penbailow  v.  Doane,  3 
Dall.  04,  1  U  ed.  .507. 

Id  Jennings  v.  Carson,  4  Craneh,  2,  2  L.  ed. 
531,  It  was  held  that  In  a  proceeding  In  rem  a 
conrt  of  admiralty  whose  officer  retains  pos- 
session of  the  thing  retains  power  to  sell  It  when 
In  a  perishable  condition,  although  an  appeal 
has  been  prosecuted  to  the  Federal  court  of  ap- 
peals established  bj  the  Continental  Congress. 

If  a  writ  of  error  Is  not  sued  oat  tn  time  to 
operate  as  a  supersedeas,  the  circuit  court  can- 
not stay  execution  on  any  equitable  ground  be- 
cause of  error  either  of  the  court  or  of  the 
parties  with  respect  to  the  manner  or  time  of 
removing  tbe  cause.  Saltmarsh  v.  Tnthlll,  12 
Uow.  387,  13  L.  ed.  1034. 

This  may  well  be  the  ground  of  the  denial  In 
Foyles  V.  Law,  3  Cranch,  C.  C.  118,  Fed.  Cas. 
No.  5,024,  of  a  motion  to  btay  execution  against 
the  bnll  of  the  Judgment  debtor  nntU  the  deci- 
sion of  the  Federal  Supreme  Court  on  a  writ  of 
error  sued  out  too  late  to  be  a  sapersedeas. 

The  court  below  must  execute  its  decree  not- 
withstanding an  appeal  to  the  Federal  Supreme 
Court,  unless  euOclent  security  on  the  decree 
be  given  ;  and  where  such  security  Is  not  given 
mandamus  will  Issue  to  the  court  below  com- 
mnndltig  It  to  execute  its  decree.  Stafford  v. 
Union  Bank,  17  Uow.  275.  15  L.  ed.  101 ;  Staf- 
ford v.  New  Orleans  Canal  ft  Bkg.  Co.  17  How. 
283,  15  L.  ed.  102. 
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Pending  an  appeal  to  tbe  Federal  Supreme 
Court  without  supersedeas  from  a  decree  dto- 
mlsalng  a  bill  to  modify  a  method  of  collecting 

a  Judgment,  the  lower  court  will  not  stay  the 
collection  of  such  Judgment,  assuming  thst  It 
baa  the  power  to  do  so,  where  the  Judgment 
debtor  admits  the  Justice  of  the  debt,  and  the 
Judgment  thereon  has  stood  against  him  for 
eight  years.  United  States  e*  rel.  Harshman  v. 
Knox  County  Conrt,  39  Fed.  767. 

But  an  injunction  may  Issue  out  of  a  Federal 
circuit  court  to  stay  proceedings  on  a  Judgment 
at  law  In  that  court  notwithstanding  tbe  pen- 
dency of  a  writ  of  error  on  such  Judgment  In 
the  Supreme  Conrt.  Parker  v.  Circuit  Judges. 
12  Wheat.  561,  6  L.  ed.  729. 

The  legliilature  of  a  state  can  confer  no  power 
upon  the  chief  Justice  of  a  state  court  to  grant 
a  stay  of  proceedings  on  a  Judgment  rendered 
in  that  court  until  an  application  can  be  made 
to  soDW  Justice  of  the  Supreme  Court  of  the 
United  States  to  allow  a  writ  of  error  from 
that  court.    Greely  v.  Towneend,  25  Cal.  604. 

The  Minnesota  supreme  court,  tbougb  taking 
tbe  opposite  view  as  to  tbe  existence  of  such 
power,  refused  to  grant  a  special  stay  of  pro- 
ceedings during  the  pendency  of  a  proposed 
writ  of  error  from  the  Supreme  Conrt  of  the 
United  States  wbei-e  there  was  no  showing  of 
the  Insolvency  of  defendant  In  error,  or  tbat 
In  case  of  a  reversal  plalutlK  In  error  would  be 
unable  to  collect  damages,  or  even  that  tbe  de- 
fendant In  error  Is  proceeding  to  enforce,  or 
threatening  to  enforce,  the  Judgment.  Bradley 
V.  Gamelte,  7  Ulnn.  331.  GU.  260.  The  court 
distinguished  Derby  v.  Gallup,  6  Minn.  119, 
Gil.  85,  where  It  said,  such  a  stay  had  been 
granted  because  proceedings  were  being  -  taken 
to  enforce  the  satisfaction  of  the  Judgment,  and 
It  appeared  probable  that  tbe  plaintiffs  In  error 
would  be  unable  to  collect  from  tbe  defendant  In 
error  any  Judgment  which  they  might  obtain 
against  him  In  the  Federal  Supreme  Court. 

A  state  court  will  not  exercise  Us  equitable 
power  to  stay  execution  because  a  writ  of  error 
to  review  its  Judgment  has  been  sued  out  of  tbe 
Federal  Supreme  Court,  where  the  writ  was  not 
filed  In  time  to  make  It  operate  as  a  supersedeas, 
since  the  legal  effect  of  the  writ,  which  depends 
upon  Federal  law.  would  be  altered  If  state  no- 
tions of  equity,  not  admitted  by  the  Federal 
courts  and  not  subject  to  review  by  them, 
should  be  permitted  to  control.  Pennsylvania 
R.  Co.  V.  Com.  39  Pa.  403. 

No  authority  over  the  appeal  Is  retained  by 
the  Justice  allowing  It  after  he  has  signed  the 
citation  aud  taken  the  security.  Draper  v. 
Davis,  102  U.  S.  370,  26  L.  ed.  121. 

Where  the  allowance  of  the  appeal  is  the 
act  of  the  court  below,  and  not  a  Judge,  Its  or- 
der is  subject  to  the  power  of  the  court  over  Its 
own  Judgments,  deciees,  and  orders  during  the 
existence  of  tbe  term  at  which  they  are  made, 
so  long  as  the  appeal  remains  unperfected  and 
tbe  cause  has  not  passed  Into  the  Jurisdiction 
of  the  appellate  tribunal.  Aspen  Mln.  ft  Smelt- 
ing Co.  v.  Billings,  150  U.  8.  31,  37  L.  ed.  98G, 
14  Sup.  Ct.  Rep.  4 ;  Ooddard  v.  Ordway,  101 
U.  S.  745,  25  L.  ed.  1040. 

The  court  of  claims  may  revoke  an  order  for 
the  allowance  of  an  appeal  to  the  Federal  Su- 
preme Court  while  the  record  remains  In  the 
former  conrt  when  such  appeal  was  tmprovldent- 
ly  granted  pending  a  motion  for  a  new  trial 
aud  contrary  to  stipulations  between  counsel, 
and  revocation  thereof  was  reqnested.^bT  appel- 
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lant  wlthODt  delar-  B*  parte  Roberts,  IB  Wall. 
S84.  21  L.  ed.  181. 

Bnt  aftftr  the  appeal  bond  baa  been  approved 
and  th«  caxe  has  been  docketed  In  tba  Federal 
Snpreme  Court,  the  Inferior  oonrt  cannot  vacate 
Its  allowance  of  the  appeal,  although  the  term 
bfls  not  expired.  KeyBer  t.  Farr,  105  U.  8.  265, 
26  L.  ed.  1026. 

By  the  expreaa  proTlalona  of  the  act  of  Jane 
2S,  1868,  I  2,  a  motion  for  a  new  trial  may  be 
made  In  the  court  of  clatma  on  behalf  of  thp 
United  StAtea  white  appeal  from  Its  judgment  la 
pending  In  the  Federal  Supreme  Court.  United 
Statea  v.  Ayrea,  9  Wall.  608,  19  L.  ed.  OSS. 

The  Supreme  Court  of  the  District  of  Colum- 
bia may  set  aalde  an  order  afflrmlng  a  decree 
made  at  a  prevloua  term,  and  make  a  new  decree 
dlsmiaalng  the  ault  after  an  appeal  to  the 
Federal  Supreme  Court  haa  been  allowed,  where 
the  motion  to  vacate  the  order  and  for  a  re- 
argnment  was  made  to  and  wu  recognlied  by 
tbe  court  at  the  aame  term  the  order  wu  en- 
tered, and  went  over  as  nnfinlshed  baslncM. 
Ooddard  v.  Ordway,  101  U.  B.  745.  25  L.  ed. 
1040. 

Where  a  Jiistlre  of  the  lower  court  has  flied 
tbe  penalty  of  tbe  appeal  bond,  and  passed  upon 
tbe  snfllclaicy  of  the  snretles  on  an  appeal  to 
the  Federal  Supreme  Court,  the  qnestlon  cannot 
be  opened  for  rehearing  or  adjudication  of  the 
aame  queationa  before  any  other  justice  of  tbe 
former  court.  Whitney  v,  Frlsble,  6  D.  C.  282. 

It  was  regarded  as  doubtful  In  Butchers'  Asso. 
T.  Slaughter  House  Co.  1  Woods,  50.  Fed,  Caa, 
No.  2.234,  whether  the  Judge  who  allows  a  writ 
of  error  and  approved  the  bond  retains  Jurla- 
dlctlon  to  require  additional  aecurlty. 

And  In  Draper  v.  Davla,  102  U.  8.  870.  26  L. 
ed.  121,  It  was  squarely  held  that  a  Justice  of  the 
court  below,  who  has  approved  the  sapersedeas 
bond  and  algned  the  citation,  has  not.  In  the 
absence  of  fraud,  any  power  to  require  addi- 
tional security.  "As  this  allowance,"  says  Mr. 
Chief  Justice  Waite,  "waa  the  act  of  the  Justice 
of  tbe  court,  and  not  of  tbe  court  Itaelf,  no  such 
question  la  preacnted  as  was  decided  In  God- 
dard  v.  Orway,  101  U.  8.  745,  25  L.  ed.  1040, 
where  wc  beld  that.  If  the  allowance 
was  the  Jodtclal  act  of  the  court  In  term  time, 
It  might,  like  any  other  order  In  the  ault,  be 
set  aside  on  proper  showing  during  the  term. 
The  power  of  the  justice  over  the  appeal  and  tho 
security  In  the  absence  of  fraud  was  exhausted 
when  he  took  the  socurlty  and  signed  the  cita- 
tion. From  that  time  the  control  of  tbe  super- 
sedeas, as  well  aa  the  appeal,  was  transferred 
to  this  court,  and  even  here,  aa  we  beld  In 
Jerome  v.  McCarter,  21  Wall.  17,  22  L.  ed. 
515,  In  the  absence  of  fraud  the  action  of  tbe 
Justice  or  Judge  In  accepting  the  security  within 
tbe  statute,  and  within  oar  rules  adopted  tor  his 
guidance,  was  final  so  far  as  It  depended  on 
tacts  existing  at  tbe  time  the  security  was 
accepted." 

Alter  an  appeal  has  been  perfected  the  lower 
court  loses  Jurisdiction,  and  can  make  no  order 
to  set  aside  tbe  appeal  bond  for  Insufficiency  or 
IrresponsIblU^  of  the  sureties.  Whitney  v.  Frls- 
ble, 6  D.  C.  262. 

The  I'ei-ord  cannot  he  amended  by  the  lower 
court  after  the  case  has  been  carried  up  to  the 
Federal  Supreme  Court  on  writ  of  error,  even 
though  the  cause  has  been  dismissed  by  the 
higher  court  because  of  the  defect  Id  tbe  record. 
United  Stutes  v.  Uooe,  1  Craneh,  C.  C.  116, 
Fed.  Cas.  No.  15,386. 
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A  snbetsntlal  defect  In  the  declaration  can- 
not be  amended  1^  the  lower  eoart  while  tbe 
canse  Is  pending  In  the  Federal  Snpreme  Conrt. 
Marateller  v.  McClean,  2  Cranch,  C.  C  8,  Fed. 
Cas.  No.  9,140. 

After  an  appeal  bad  been  taken  to  the  Fed- 
eral Supreme  Court  from  the  circuit  court,  that 
court  thought  that  an  application  for  a  request 
to  the  Supreme  Court  to  send  tbe  case  back  tor 
a  rehearing  because  of  newly  discovered  rrl- 
dence  was  not  the  proper  remedy,  but.  Instead, 
redress  should  be  sought  In  the  higher  court. 
RoMner  v.  Simon,  2  Banu.  &  Ard.  72,  Fed.  Caa. 
No.  11,981<. 

Bnt  when  application  to  the  Federal  Snpreme 
Court  to  remit  the  record  to  the  ooort  below 
for  rehearing  was  made,  it  was  held  that  the 
proper  practice  would  be  to  ask  for  a  rehesring 
In  tbe  court  below,  and  that,  If  made  during  tbe 
term,  that  court  mt^ftt  send  up  a  request  for 
a  return  of  the  record  In  order  that  It  might 
proceed  further  with  the  cause.  01  U.  8.  149, 
23  L.  ed.  267. 

After  an  appeal  from  a  circuit  court  to  tbe 
Federal  Supreme  Court  has  been  allowed  and 
perfected  so  far  as  tbe  lower  conrt  Is  concerned 
that  court  cannot  ento-tain  a  bill  of  review,  al- 
though it  Is  apparent  that  the  appeal  was  Im- 
providently  taken  and  allowed,  and  tbe  appal- 
lants  announce  that  It  Is  not  their  purpose 
further  to  perfect  It  by  filing  tbe  record  and 
docketing  the  cause  on  the  appeal.  Klmberly 
v.  Arms,  40  Fed.  648. 

Tbe  rule,  that  while  an  appeal  sabseqnmtly 
abandoned  Is  pending  in  the  Federal  Supreme 
Court  tbe  circuit  court  has  no  Jurisdiction  to 
entertain  a  bill  of  review.  Is  recognized  In 
Ensmlnger  v.  Powers,  108  U.  S.  292,  27  L.  ed. 
7S2,  2  Sup.  Ct.  Rep.  643,  where  It  Is  made 
the  ground  for  the  decision  tbat  this  period  Is 
not  counted  In  limiting  the  time  for  flllnir  a 
bill  of  review. 

But  an  attempted  appeal  to  the  Federal  Sn- 
preme Court  in  a  case  In  which  no  appeal  Is,  by 
law,  allowed  docs  not  operate  to  sospend  tte 
running  of  the  time  daring  which  a  bill  of  re- 
view may  be  filed.  Blytbe  Co.  v.  Hinckley,  4ft 
C.  C.  A.  647,  111  Fed.  839. 

The  Jurisdiction  of  the  lower  court  over  a 
cause  Is  out  affected  by  the  allowance  of  an  ap- 
peal to  tbe  Federal  Supreme  Court  from  an 
order  which  lacked  the  requlalta  finality  to  be 
appealable.  Riddle  v.  Uudglns,  7  C.  C.  A.  3^ 
10  U.  S.  App.  144,  58  Fed.  490. 

b.  Wften  there  it  aupertedeiu. 

1.  Compitance  leith  atatutet  as  effecting. 

(a)  tn  etvU  oases. 

In  any  case  where  a  writ  of  error  may  be  a 
supersedeas,  tbe  defendant  may  obtain  sucb  sup- 
ersedeas by  serving  the  writ  of  error  by  lodging 
a  copy  thereof  for  tbe  adverse  party  in  the 
clerk's  office  where  the  record  remalna,  within 
sixty  days,  Sundays  exclusive,  after  the  render- 
ing of  the  Judgment  complained  of.  and  giving 
the  security  required  by  law  on  the  Issuing  of 
the  citation.  But  If  he  desires  to  stay  process 
on  tbe  Judgment,  he  may,  having  served  his  writ 
of  error  as  aforesaid,  give  the  security  required 
hy  law  within  sixty  days  after  the  rendition  of 
such  Judgment,  or  afterward  with  the  permis- 
sion of  a  justice  or  Judge  of  tbe  appellate  court 
And  in  such  cases,  where  a  writ  of  error  may  be 
a  supersedeas,  executions  slull  not  lasoe  until 
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th«  expiration  of  ten  days.  V.  S.  Ber.  Stat. 
1 1007,  U.  S.  Comp.  8Ut  1901,  p.  714,  aa  amend- 
ed by  the  act  of  February  18,  1875. 

Tbe  cbaracter  and  amount  of  the  bond  re- 
quired, and  tbe  time  witbfn  which  It  must  be 
died  where  a  supersedeas  Is  desired,  have  been 
dlscuBE«d  in  the  varloos  snbdivlslons  of  dlr,  IX. 
of  this  note.  Tbe  Bpeelal  reguiremeots  respect- 
ing tbe  time  within  whieb  tbe  appellate  proceed- 
ings must  be  Instituted  wbere  mpersedeafl  la  de- 
sired hare  alio  been  considered  la  dir.  T.  b, 
mtpra. 

As  snpersedeaa  la  a  statutory  remedy,  strict 
compliance  with  the  statute  ta  necessary.  Bage 
T.  Central  R.  Co.  93  V.  8.  412,  28  L.  ed.  933 ; 
Baltimore  &  O.  R.  Co.  t.  Harris,  7  Wall.  674, 
ig  L.  ed.  100. 

Hence,  a  bond  on  appeal  from  a  Federal  clr- 
cnlt  court  to  tbe  Supreme  Court  cannot  operate 
as  a  supersedeas  where  It  was  not  approved  by 
tbe  proper  judge,  and  a  copy  of  the  writ  of  error 
for  the  adverse  party  was  not  deposited  with 
tbe  clerk.    Crowder  v.  Morgan,  72  Ala.  635. 

Tbe  lack  of  power  In  the  Federal  Supreme 
Court  to  award  a  supersedeas  upon  a  pending 
writ  of  error  unless  such  writ  was  sued  out  In 
time  was  held  to  preclude  the  Issuance  of  a 
anpenedeaa  on  a  second  writ  of  error  sued  ont 
after  the  first  writ  bad  been  dismissed  for  fail- 
ure to  Issue  a  citation.  Hogan  v.  Ross,  11  How. 
294,  13  L.  ed.  702.  Tbe  court  distinguished 
Hardeman  v.  Anderson,  4  How.  040,  11  L.  ed. 
1138,  where,  after  a  case  brought  up  by  writ 
of  error  operating  as  a  supersedeas  was  dock- 
eted and  dismissed  ander  tbe  mle  for  failure  to 
file  the  transcript  In  time,  and  a  second  writ 
of  error  bad  been  sued  out,  the  Supreme  Court, 
on  a  showing  that  tbe  failure  to  flte  the  tran- 
script in  time  was  entirely  due  to  tbe  neglect 
dt  the  clerk.  Issued  a  supersedeas,  saying  that 
the  ground  of  tbls  decision  must  have  been  that 
tbe  court  bad  power  to  reinstate  the  case,  and 
when  reinstated  It  would  stand  upon  the  first, 
and  not  upon  the  second,  writ  of  error.  "The 
proceedings  In  relation  to  that  writ  were  In 
doe  time,"  aald  Ur.  Chief  Jnatlee  Taney,  "and, 
when  docketed  lo  this  court,  It  stayed  execution 
by  force  of  tbe  act  of  Congress  while  the  case  was 
here  pending.  And  It  was  tn  this  view  of  the  case 
that  the  court  deemed  it  tbelr  duty  to  enforce 
the  stay  by  awarding  a  supersedeas.  It  waa 
upon  tbie  ground  that  the  writ  was  Issued,  and 
not  under  tbe  removal  by  the  second  writ  of 
error ;  nor  was  It  Issued  under  the  14tb  section 
of  the  act  of  1T89,  aa  would  seem  to  have  been 
tbe  case  from  some  mistake  or  oversight  In  fram- 
ing the  orders  and  entries.  For  tbe  court  Is 
unanimously  of  opinion  that,  In  tbe  exercise  of 
their  appellate  power,  they  are  not  authorized 
to  award  a  sapersedeaa  to  stay  proceedings  on 
the  Judgment  of  tbe  Interior  court,  upon  tbe 
ground  that  a  writ  of  error  is  pending,  unless 
the  writ  was  sued  out  within  ten  days  after  the 
Judgment,  and  Id  conformity  with  the  provisions 
of  the  23d  section  of  the  act  of  1789.  And  If 
tbe  ease  of  Hardeman  v.  Anderson  bad  been 
considered  as  pending  here  by  force  of  tbe 
second  writ  of  error  no  supersedeas  could  law- 
fully have  been  Issued.** 

Tbe  failure  to  file  tbe  appeal  bond  within 
the  prescribed  time  waa  also  held,  In  Adama  r. 
lAw,  IS  Bow.  144,  14  L.  ed.  880,  to  preclude  tbe 
Supreme  Court  from  granting  a  supersedeas 
despite  the  understanding  of  counsel  for  the  de- 
feated party  In  the  lower  conrr  tbat  the  cause 
was  to  be  appealed  ^^J  consent  and  without  ae- 
6«  L.  B.  A. 


curlty,  where  It  waa  not  made  to  appear  that 
counsel  for  the  other  party  assented  to  such 
an  arrangement. 

A  writ  of  error  sued  out  of  the  Federal  Su- 
preme Court  to  a  state  court  will  operate  as  a 
supersedeas  and  stay  of  execution,  where  It  la 
80  sued  out  as  to  give  It  that  effect  were  it 
directed  to  an  inferior  Federal  court.  Carter 
T.  Bennett,  S  Fla.  92. 

A  supersedeas  follows,  as  a  matter  of  law, 
from  a  compliance  with  the  statute.  Ooddard 
V.  Ordway,  04  V.  S.  672,  24  U  ed.  237. 

And  where,  notwithstanding  such  compliance, 
tbe  court  below  Is  proceeding  to  execute  its  de- 
cree, such  action  will  be  restrained  by  the  Su- 
pr«ne  Court.  Ibid.;  Washington,  O.  &  A.  R. 
Co.  V.  Bradley,  7  Wall.  575,  19  L.  ed.  274; 
Green  v.  Van  Buakerk,  3  Wall.  448,  18  L.  ed. 
246;  Stockton  v.  Bishop,  2  Uow.  75,  11  L.  ed. 
184. 

Sudi  actlMi,  It  la  aald,  may  be  taken,  even 
before  the  return  day  of  the  writ  of  error, 
wbere  tbe  return  baa  been  made  and  a  copy  of 
the  record  has  been  filed  In  the  clerk's  oOce. 
Staoghter-House  Cases,  10  Wall.  278.  19  L.  ed. 
915. 

Such  action  la  in  the  exercise  of  the  statutory^ 
authority  conferred  upon  the  Federal  Supreme 
Court  to  Issue  writa  necessary  for  the  exercise 
of  Its  Jurisdiction.  Goddard  v.  Ordway,  94  U. 
S.  672,  24  L.  ed.  237,  supra. 

And  In  the  exerdae  of  Ita  power,  under  i  14 
of  the  Judiciary  act,  to  Issue  any  writ  which  may 
be  necessary  to  render  its  appellate  Jurisdiction 
effectual,  tbe  Federal  Supreme  Court,  where  the 
court  below  refused  to  approve  a  supersedeas 
bond  for  the  sole  reason  that  all  tbe  sureties  were 
nonresidents  of  tbe  district,  directed  that,  upon 
the  filing  of  a  bond  In  a  certain  amount,  the 
bond  to  be  approved  by  the  clerk  of  tbe  appel- 
late court,  a  supersedeas  issue  commanding  a 
stay  of  proceedings.  Eir  parte  Milwaukee  ft 
M.  R.  Co.  5  Wall.  188,  IS  L.  ed.  698. 

Under  the  Interstate  Commerce  Act  an  ap- 
peal to  the  Federal  Supreme  Court  from  a  de- 
cree of  a  circuit  court  In  s  proceeding  to  enforce 
an  order  of  tbe  Interstate  Commerce  Commls- 
slon  could  not  operate  as  a  stay  or  superaedeaa. 
l-oulaville  ft  N.  R.  Co.  v.  Behlmer.  169  U.  S. 
644,  42  L.  ed.  889,  18  Sup.  Ct.  Kep.  502. 

An  appeal  from  a  declalon  of  a  circuit  court 
of  appeals  reversing  a  decree  of  a  circuit  court 
and  directing  the  enforcement  of  an  order  of  the 
Interstate  Commerce  Commission  nay  operate 
aa  a  supcraedeas,  notwithatandlng  this  provl- 
slon,  since,  If  not  repealed  by  the  act  creating 
tbe  circuit  court  of  appeals,  auch  provlalon  la 
Klven  substantial  effect  by  leaving  In  operation 
tbe  decree  of  the  circuit  court  which  tbe  court 
of  appeals  bad  reversed.  Jbid. 

The  words  In  the  act  of  March  3,  1891,  i  11, 
making  applicable  to  circuit  courts  of  appeals 
existing  regulations  respecting  appeals  and  writs 
of  error  "Including  all  provisions  for  bonds  or 
other  securities"  do  not  Include  as  applicable  to 
appeals  from  the  circuit  court  of  appeals  to  the 
Federal  Supreme  Court,  this  prorlstoo  of  the 
Interstate  Commerce  Act,  since  the  appeal  treat- 
ed of  In  such  provision  Is  an  appeal  from  the 
trial  court,  and  not  an  appeal  from  the  circuit 
court  of  apt>eals.  Ibid. 

Pending  proceedings  ordered  by  the  Supreme 
Court  to  ascertain  whether  the  value  of  the 
matter  in  dispute  which  did  not  appear  In  the 
record  was  snlDcIent  to  sustain  the Xflt  at  er-. 
ror.  the  wHt  was  or^i^i^Jea^^Oe^ 
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deas.  Wlllfanuon  t.  Klacafd,  4  Dall.  20,  1  L. 
ed.  72». 

(b)  In  cHmfnal  oaaea. 

Because  of  the  fact  that  by  |  25  of  the  Judi- 
ciary act  of  1789  the  Judgments  of  state  courts 
were  to  be  reviewed  in  the  same  manner  and 
under  the  same  regulations,  and  the  writ  was 
to  have  the  same  effect,  as  If  the  Judgment  was 
rendered  in  a  circuit  conrt,  and  that  under 
i  22  no  writ  of  error  lay  to  a  circuit  court  of 
the  United  States  In  a  criminal  case,  it  was 
contended  in  Bryan  t.  Batea,  12  Allen.  201, 
that  a  writ  of  error  to  a  state  coart  from  the 
Supreme  Court  of  the  United  States  In  a  crim- 
inal case  coold  not  operate  as  a  supersedeas 
and  stay  of  execution.  In  overrnllng  this  con- 
tention the  court  said:  "The  fact  that  no  writ 
of  error  lies  to  a  circuit  court  of  the  United 
States  In  a  criminal  case  no  more  shows  that  a 
writ  of  error  to  a  state  court  cannot  have  the 
effect  of  a  superaedcaa  In  a  criminal  case  than 
It  ahows  that  a  writ  of  error  lo  a  criminal  case 
does  not  lie  to  a  state  court  at  all,  which  U  in- 
consistent with  the  decisions  ...  of  the 
Supreme  Court  of  the  United  States.  The  result 
seems  to  ua  to  bs  IneTltabte  that  In  every  case, 
cItII  or  criminal.  In  wbtcb  the  writ  of  error  may 
be  Issued  to  a  state  court.  It  shall  have  the 
same  effect  as  If  issued  to  a  circuit  court  of  the 
United  States  In  a  civil  case." 

A  writ  of  error  from  the  Federal  Supreme 
Court  to  review  a  conviction  of  crime  tn  a  state 
court  supersedes  tbe  execution  of  tbe  aeotence 
of  Imprisonment  until  the  decision  of  tbe  Fed- 
eral court  In  the  cause  Is  regularly  certified  to 
the  state  court.  Ea  partt  Rodley,  182  Cal.  40, 
64  Pac  91. 

A  discharge  on  haljeas  corpus  will  not  be 
granted  ou  the  ground  that  the  Judgment  of  con- 
viction has  been  superseded  by  the  allowance  of 
a  writ  of  error  by  a  Justice  of  the  Supreme 
Court  of  the  United  States,  where  tbe  record 
does  not  show  that  any  question  was  raised  and 
decided  by  tbe  state  court  which  would  give 
jurlBdlctlon  to  the  Supreme  Court  of  the  United 
States  to  revise  the  judgment  on  writ  of  error. 
Nauer  v.  Thomas,  13  Allen,  S72. 

By  the  express  provisions  of  V.  S.  Rev.  Stat. 
I  1040,  U.  S.  Comp.  Stat.  1901,  p.  724,  when- 
ever a  judgment  of  death  Is  rendered  In  any 
court  of  tbe  United  States,  and  the  case  Is  car- 
ried to  tbe  Supreme  Court  In  pursuance  of  law, 
tbe  com  \  rendering  aneb  Judgment  sball,  by  Its 
order,  postpone  the  execution  thereof  from  time 
to  time  and  from  term  to  term,  until  the  man- 
date of  thi  Supreme  Court  in  the  case  Is  re- 
ceived and  entered  upon  tbe  records  of  such 
lowtf  court  In  case  of  affirmance  by  the  Su- 
preme Court,  the  court  rendering  the  original 
judgment  shall  appoint  a  day  for  the  execution 
thereof:  and  in  case  of  reversal  such  further 
proceedings  shall  be  had  in  the  lower  court  as 
tbe  Supreme  Court  may  direct. 

Wrlta  of  error  directed  to  tbe  Inferior  Federal 
courts  In  capital  cases,  under  25  Stat,  at  L. 
656.  chap.  113,  I  6  (U.  S.  Comp.  Stat.  1901. 
p.  560),  by  the  lerms  of  that  section  were  to 
operate  as  a  stay  of  proceedlnga  without  giving 
any  security. 

By  the  flth  section  of  tbe  circuit  courts  of 
appeals  act  of  March  3,  1891,  the  Federal  Su- 
preme Court  was  given  appellate  Jurisdiction 
over  cases  of  convictions  of  all  Infamous  crimes 
in  F'ederal  district  or  circuit  courts. 

Id  Re  Claasen.  140  U.  S.  200,  35  L.  ed.  400, 
66  L.  R.  A. 


11  Sup.  Ct.  Rep.  736,  It  was  held  that  In  mA 
cases  a  supersedeas  or  stay  of  execution  vu 
effected  by  merely  serving  the  writ  of  errur 
within  the  time  required  without  giving  any  se- 
curity, provided  that  Uie  Justice  who  signed  the 
citation  directed  that  tbe  writ  of  error  was  to 
operate  as  a  supersedeas,  which  be  ml^t  do 
when  no  security  was  required  or  taken.  And 
the  court  said  that  the  Federal  Supreme  Court 
as  a  court  bad  power  to  Issue  a  writ  of  super- 
sedeas in  such  a  case  by  virtue  of  Its  power, 
under  U.  S.  Rev.  BUt  i  716,  V.  S.  Comp.  SUL 
1901,  p.  680,  to  Issue  all  writs  necessary  to  the 
exercise  of  Its  Jurisdiction. 

To  remove  alt  doubt  on  the  subject  the  court 
adopted  rule  36,  which  provides,  inter  alia,  that 
the  judge  or  justice  allowing  a  writ  of  error 
directly  to  the  circuit  or  district  court  may 
"also  grant  a  supersedeas  and  stay  of  exeea- 
tlon  or  of  proceedings." 

This  provision  of  this  rule  is  not  nullified,  m 
far  as  criminal  cases  are  concerned,  by  the  re- 
striction of  the  appellate  Jurisdiction  of  tbe 
Federal  Supreme  Court  over  such  caaes,  under 
the  circuit  courts  of  appeals  act,  to  capital  of- 
fenses, which  Is  made  by  the  act  of  Jannsry 
20,  1887,  since  there  may  undoubtedly  be  crim- 
inal cases,  not  capital,  which  may  t>e  taken  di- 
rectly from  the  lower  courts  to  the  Supreme 
Court,  because  of  the  character  of  the  qneslloit 
Involved. 

2.  TThat  action  it  prueludei  by  Mi|wr*edCai^ 

In  criminal  cases  see,  sHpni,  X.  b,  I,  <b), — 
parte  Rodley,  132  Cal.  40,  64  Pac.  01.  And 
see  also  infra,  X.  d ;  X.  e. 

Respecting  effect  of  supersedeas  In  Injunction 
cases  and  habeas  corpus  proceedings,  see,  re- 
spectively, (n^ni,  X.  c ;  X.  d. 

Where  tbe  writ  of  error  may  operate  as  a  su- 
persedeas, execution  cannot  issue  nptHi  the 
Judgment  until  the  expiration  of  ten  days,  ex- 
clusive of  Sundays,  from  the  entry  thereof.  If 
the  writ  of  error  and  bond  are  filed  before  the 
expiration  of  the  ten  days  no  execntloa  can  Is- 
sue so  long  as  tbe  case  In  error  remains  undli- 
posed  of.  After  the  expiration  of  ten  days  sn 
execution  may  issue.  Notwithstanding  this,  un- 
der tbe  provlsloDS  of  tbe  act  of  1872  (17  Stat 
at  U  198,  chap.  255,  |  11,  U.  S.  Comp.  Stat. 
1901,  p.  714),  upon  tbe  filing  of  tbe  bond  within 
sixty  days  from  the  time  of  tbe  entry  of  the 
Judgment  a  supersedeas  may  be  obtained.  Buck 
a  supersedeas,  however,  stays  proceedings  only 
from  the  fltlng  of  the  bond.  It  prevents  far- 
ther proceeding  under  an  execution  which  has 
been  Issued,  but  does  not  Interfere  with  what 
has  already  been  done.  Boise  County  v.  Gor- 
man, 10  Wall.  661,  22  L.  ed.  226. 

And  where  a  supersedeas  bond  was  Sled  too 
late  lo  prevent  a  removal  from  office  in  pur- 
suance of  the  authority  of  a  Judgment,  tbe  Fed- 
eral Snpreme  Court  cannot  order  tbe  restoratlos 
of  the  official.  Ibid. 

Appeals  are  on  the  same  footing  as  writs  of 
error  In  this  regard.  Kitchen  v.  Randolph,  9S 
U.  S.  86,  23  L.  ed.  810. 

A  state  court  may  Issue  an  execution  on  a 
Judgment  reviewable  In  the  Supreme  Court  of 
the  United  States  at  any  time  before  a  super- 
sedeas Is  actually  perfected,  as  the  provMoa 
of  U.  S.  Rev.  Stat,  t  1007,  0.  S-  Comp.  Stat. 
1901,  p.  714.  that  execution  In  a  case  wbere  a 
writ  of  error  may  be  a  aupersedeas  sbail  not  Is- 
sue until  the  expiration  oL  teir  dun,«f ter  Jodg- 
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meat,  refera  only  to  Judgments  and  decrees  In 
the  courts  of  the  United  States.  Doyle  v.  Wis- 
consin, 94  i:.  S.  ::4  I..  ed.  6-*  ;  FoBtei-  T. 
Kansas, -112  U.  R.  2I>1,  28  L.  «d.  629.  S  Sup.  Ct. 
Kep.  8,  97;  Bi-jan  t.  Bates.  12  Allen.  201. 

Hence,  where  a  writ  of  error  Is  brongbt  to 
review  a  Jud{{m»nt  of  a  slate  curt  retnoTlnK  a 
state  officer,  and  a  siiperaedeaa  bond  la  approTed. 
the  person  appointed  to  fill  tbe  vacancy  before 
the  supei-cedeas  bond  la  (lied  Is  not  guiUy  of 
contempt  of  court  In  exerclsInK  the  duties  of  the 
otUce  flftei-  the  miiiersedeas  1h  Id  force.  Poater 
y.  Kansas,  112  I'.  &  201.  28  U  ed.  620.  5  Bap. 
Ct.  Rep.  8.  07. 

So.  a  flnal  Judgment  of  the  highest  state  court 
awarding  the  possession  of  an  office  to  the  rela- 
tor In  an  action  in  tbe  nature  of  quo  warranto 
when  filed  placed  him  In  iwsgeBslon  of  the  office 
where  be  had  already  qualified,  and  was  there- 
fore not  superseded  hy  a  subHequent  writ  of  er- 
ror from  the  Supreme  Tourt  of  the  United 
States.  State  ex  ret.  Caldwell  t.  Wilson,  121 
N.  C.  425,  28  S.  E.  5.-i5. 

Action  to  put  the  relator  In  possession  under 
such  Jud^ent  lf>  stayed  by  the  filing  of  the 
supersedeas  bond.  Wilson  v.  North  Carolina. 
169  U,  8,  i>86.  42  U  ed.  fiO.'t.  18  Snp.  Ct.  Rep, 
430.  See  ta^-a.— United  States  ex  rrL  Craw- 
ford V.  Addison.  22  How.  174.  16  L.  ed.  304. 

But  the  relator  Is  not  guilty  of  contempt  In 
prnceedlnt;  to  take  possession  after  the  filing  of 
n  supersedeas  bond  un  writ  of  error  from  the 
Supreme  Court  of  the  United  States.  If  he  was 
Iftnorant  of  tbe  fact  of  the  allowance  of  the 
writ  of  error  or  lllInK  of  the  bond  Ubtll  after 
he  had  taken  possesRlon.  Wilson  t.  North  Cani- 
llnu,  100  C.  S.  586,  42  I.,  ed.  865,  18  Snp.  Ct 
Itep.  435. 

Under  U.  S.  Rev.  Stat,  g  1007.  U.  8.  Comp. 
Sint.  1001.  p.  714.  prior  to  the  amendment  of 
Fehruary  18,  1875  (18  Stat,  at  L,  S18)  this 
period  was  sixty  dnys.  Kitchen  Randolph,  93 
U.  R.  86,  23  L.  ed.  810.  Contrary  to  the  view 
taken  In  tbe  cases  Just  cited,  the  supreme  court 
of  South  Carolina  was  of  the  opinion  that,  by 
reason  of  this  provision,  all  action  upon  a  Judg- 
ment of  a  slate  court  was  stayed  for  sixty  days 
liy  service  of  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States,  even  If  (he  writ  had 
not  been  perfected  so  that  It  might  have  effect 
as  a  supersedeas.  Bs  parte  Dunn,  S  8.  C.  N. 
S.  307. 

Where  a  writ  o{  error  with  supersedeas  has 

Issued  from  tbe  Federal  Supreme  Court  to  re- 
view a  state  court's  Judgment,  the  execution  of 
such  Judgment  is  stayed  until  some  action  is 
taken  by  the  Federal  court  permitting  It.  Bus- 
sell  V.  O'Dowd,  48  Ga.  474. 

By  tbe  granting  of  a  writ  of  error  with  super- 
sedeas to  review  the  Judgment  of  the  st^te 
court,  that  court  Is,  In  effect,  forbidden  to  exe- 
cute ItH  decree.  State  rx  nl.  Jumel  v.  Johnson, 
20  La,  Ann.  afiO- 

An  execution  Issued  In  the  ci>urt  below  after 
a  writ  of  error  trns  been  sued  out  and  a  bond 
and  citation  have  i>een  given  in  due  season  to 
operate  as  a  superaedens  may  be  quashed,  either 
in  the  court  below,  or  In  tbe  Federal  Supreme 
Court.  Ii'lockton  v.  Bishop.  2  How.  74,  11  I., 
ed.  184. 

The  atieged  Improper  execution  of  the  Judg- 
liient  after  Buperscdeas  will  only  be  restrained 
1'y  the  Federal  Supreme  Court  on  motion,  where 
reasonable  notice  has  been  given  to  tbe  adverse 
party.  Boise  Coonty  v.  (iorman,  131  V.  8, 
t-xw.,  App%,  end  22  L.  ed.  148. 

0(1  L.  n,  .A. 


A  writ  of  error  with  the  requisite  security 
to  operate  as  a  supersedeas  sued  out  of  tbe  Fed- 
eral Supreme  Court  before  the  expiration  of  ten 
days  after  the  Judgment  supersedes  tbe  writ  of 
peremptory  mandamus  sued  out  on  such  Judg- 
ment L>efore  tbe  ten  days  had  expired.  United 
States  V.  Columbian  Ins.  Co.  2  Cranch,  C.  C. 
266  Fed.  Gas.  No.  14.840. 

A  supersedeas  Is  effective  to  stay  actloa  on  a 
Judgment  in  un  action  in  the  nature  of  quo  war- 
ranto. United  States  cx  tel.  Crawford  v.  Addi- 
son, 22  How.  174.  16  L.  ed.  304.  See  also  nupra, 
— Stale  IT  rel.  Caldwell  v.  Wilson,  121  N.  l. 
425.  28  S.  E.  5oTt ;  Wilson  v.  North  Carolina, 
160  U.  S.  586,  42  L.  ed.  865,  18  Sup.  Ct.  Rep. 
435. 

Where  the  decree  below  finds  that  a  convey- 
ance from  the  morlttagor  to  his  m  .rtgagee  was 
taken  by  tbe  latter  for  the  Joint  benefit  of  him- 
self and  his  comortgageea,  a  writ  of  assistance 
to  put  the  grantor  in  possession  of  the  property 
covered  bv  such  conveyance  will  be  stayed  by 
the  supersedeas  perfected  on  tbe  appeal  of  such 
conioi'tt,'agees,  altboi-gb  the  holder  of  the  legal 
title  did  not  Join  In  the  appeal.  Hunt  v.  Oliver, 
100  V.  8,  177,  27  L.  ed.  S97.  3  Sup.  Ct.  Rep. 
114. 

A  supersedeas  bond  on  on  appeal  to  tbe  Fed- 
eral Supreme  Court  does  not  preclude  the  grant- 
ing of  an  attachment  to  enforce  so  much  of  the 
decree  of  the  lower  court  as  directs  the  pay- 
ment of  the  sum  allowed  as  compensation  to  tbe 
master.  Myers  v.  Dunbar,  12  Blatchf.  380,  Fed. 
<.'B8,  No.  8,990. 

Where  a  quallfled  acceptance  of  an  appeal 
Im^id  shows  that  the  Judge  who  tooli  It  consid- 
ered the  security  only  suOtclent  for  a  slay  of 
execution  of  that  part  of  the  decree  appealed 
from,  the  appeal  operates  as  a  supersedeas  to 
(hat  <>xtent  only.  Covington  Stock-Yards  Co, 
V.  Keith,  121  V.  S,  248,  30  h.  ed.  914,  T  Sup. 
Ct.  Hep,  881. 

An  appeal  witb  supersedeas  to  the  Federal 
Supreme  Court  from  a  decree  dismissing  a  bill 
to  modify  the  method  of  collecting  a  Judgment 
which  has  Itself  never  directly  been  superseded 
does  not  stay  the  enforcement  of  such  Judgment, 
althougb  tbe  bill  be  regarded  as  a  continuation 
of  tbe  original  action.  United  States  ex  ret. 
iiursbman  v.  Knox  County  Court.  39  Fed.  7S7 ; 
Knox  County  v.  Harshman,  132  U.  8.  14,  33  L. 
ed.  249,  10  Sup.  Ct.  Rep.  8;  Grundy  v.  Young, 
1  Oanch,      C.  443,  Fed.  Cas.  No.  5,850. 

A  change  of  receivers  Is  not  precluded  by  ap- 
peal with  supersedeas  to  the  Federal  Supreme 
Court.    HItz  V.  Jenks,  1«  App.  D.  C.  530. 

An  appeal  from  a  decree  of  foreclosure,  al- 
though accompanied  with  a  supersedeas,  does 
not  deprive  tbe  court  below  of  Its  power  to  au- 
thorise a  receiver  to  make  the  repairs  oeces- 
sary  for  tbe  preservation  of  the  property  In  lltl- 
KStion.  Grant  v.  I'liwnlx  Mut.  L,  Ina.  Co.  121 
V.  S.  118.  30  L.  ed.  009,  7  Sup.  Ct.  Rep.  849. 

The  onilsKiun  from  an  appeal  bond  of  tbe  stat- 
utory stipulation  as  to  damages  required  to  ef- 
fect a  supersedeas  on  an  appeal  from  tbe  decree 
of  a  court  of  equity  directing  tbat  the  posses- 
sion of  its  receiver  be  delivered  to  one  of  tbe 
parties  Aoph  not  eodtte  sutb  party  to  a  dis- 
charge of  the  receiver  and  the  possession  of  the 
(iroperty  peodltig  tbe  appeal ;  but,  pending  the 
appeal,  the  court  may  continue  the  receiver  or 
not.  and  this  whether  the  appeal  operated  as  a 
Mnpersedeaa  or  nut.  Ferguson  v.  Dent,  29  Fed. 
1.  Tbe  court  said  (bnt  courts  of  chaacery  bad 
not  l»een  shorn  of  their  oi|^^f^^<e^@^ 
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proceedlnica  pencling  an  appeal  outside  of  and 
beyond  the  statutory  supersedeaa,  althougb  the 
appellate  court  might,  beyond  question,  control 
the  exercise  of  the  power.  This  power  was  said 
to  be  that  for  the  exerclae  of  which,  so  (ar  as  It 
relates  to  Injunctions,  the  93d  equity  rule  was 
esiabtlshed.  See  infra,  X.  c.  "That  rule  does 
not  extend,"  says  Hammond,  J.,  "to  the  resula- 
tlon  of  the  practice  In  the  matter  of  continuing 
receivers  pending  an  appeal,  but  the  power  la 
not  created  by,  or  derived  from,  the  rule  at  all, 
and  exists  without  It." 

After  an  appeal  with  supersedeas  to  the  Fed- 
eral Supreme  Court  from  the  whole  of  the  de- 
cree declaring  a  lien  to  be  Babordlnata  to  cer- 
tain mortgages,  and  directing  the  foreclosure  of 
such  mortgages,  the  lower  court  cannot  so  mod- 
ify Its  decree  as  to  direct  tbe  receivers  to  tarn 
over  tbe  property  to  one  of  tbe  parties,  who,  as 
trUHtee,  disputes  appellant's  priority  of  lien, 
which  order,  though  reciting  that  the  property 
waa  delivered  to  tbe  trustee  for  "safe  keeping 
during  tbe  pendency  of  tbe  case,"  plainly 
was  based  upon  the  ,  right  to  take  pos- 
session In  case  of  default  conferred  up- 
on the  trustee  by  tbe  mortgages.  Morgan's  L. 
ft  T.  B.  &  B.  &  Co.  V.  Texas  C.  B.  Co.  82  Fed. 
B20. 

A  aale  of  real  property,  without  special  leave 
of  court,  by  the  trustee  In  a  private  deed  of 
trust  while  such  property  was  In  bis  possession 
as  receiver  In  a  case  to  which  be  was  a  party 
and  which  bad  et  the  time  been  removed  to  the 
Supreme  Court  of  the  United  States  by  appeal 
with  supersedeas,  conferred  no  title  on  tbe  bene- 
ficiary in  the  deed  of  trust,  for  whose  benefit  the 
purchase  was  made,  and  who  was  also  a  party 
to  the  suit,  as  against  a  party  who,  by  cross  bill 
dismissed  by  the  decree  appealed  from,  was  seek- 
ing to  have  such  deed  set  aside  as  void  as  to 
her.  UitB  V.  Jenks,  185  U.  S.  155.  46  L.  ed.  851, 
22  Snp.  Ct.  Bep.  508. 

An  appeal  with  supersedeas  from  a  decree  of 
a  circuit  court  affirming  a  decree  of  a  district 
court  In  bankruptcy  proceedings  which  were 
suspended  pending  the  review  In  the  circuit 
court  holds  tbe  matter  in  ttatu  quo  as  If  no 
adjudication  had  been  had  In  the  circuit  court, 
and  vacates  all  proceedings  bad  in  either  court 
since  tbe  appeal.  Thomhlll  v.  Bank  of  Louisi- 
ana, S  Nat.  Bankr.  Reg.  877,  Fed.  Caa.  No.  13,- 
0»1. 

An  appeal  with  tiupersedeas  to  the  Federal 
Supreme  Court  from  a  decree  of  a  circuit  court 
dismissing,  for  want  of  Jurisdiction,  a  bill  In  a 
suit  In  which  a  receiver  has  been  appointed, 
does  not  prevent  the  master  In  chancery  to 
whom  tbe  objections  and  exceptions  to  the  re- 
ceiver's report  had  been  referred  from  proceed- 
ing to  atate  the  receiver's  acconnt,  even  if  the 
order  of  reference  and  decree  of  dismissal  be 
construed  as  one  decree.  Ullnn  v.  Continental 
Security  Redemption  Co.'liO  Fed.  205. 

Tbe  pendency  of  a  writ  of  error  with  super- 
sedeas sued  out  of  the  Federal  Supreme  Court 
to  review  a  Judgment  of  a  circuit  court  tn  as  ac- 
tion at  law  does  hot  preclude  that  court  from 
granting  equitable  relief  from,  the  Judgment  be- 
cause of  Improper  communications  with  the 
Jury  on  whose  verdict  tbe  Judgment  was  en- 
tered.   Piatt  V.  Tbreadglll,  80  Fed.  192. 

New  suits  In  a  state  court  to  enjoin  plaintiffs 
In  error  from  further  violation  of  an  ordinance 
which  is  tbe  foundation  of  the  prosecution  pend- 
ing on  error  are  not  violations  of  the  aopet- 
sedeas  provided  for  In  U.  S.  Ber.  Stat  f  1007, 
ML.IL  A. 


U.  S.  Comp.  Stat.  1001,  p.  714,  which  operate* 
only  on  the  Judgment  appealed  from,  and  not 
on  the  questions  Involved  considered  apart  from 
the  particular  suits  In  wbtch  they  wertf  decided. 
NaUl  V.  Louisiana,  123  U.  8.  516.  31  L.  ed.  233, 
8  Sup.  Ct  Bep.  258. 

3.  Modifving  or  vacating. 

If  the  security  given  on  an  appeal  taken 
within  sixty  days  after  the  rendition  of  the  de- 
cree makei  It  operate  as  a  snpersedeas  of  a  part 
only  of  the  decree  appealed  from,  the  Justice  of 
the  Federal  Supreme  Court  assigned  to  tbe  cir- 
cuit In  which  tbe  decree  was  rendered,  has  pow- 
er, under  U.  8.  Rev.  Stat  I  1007,  U.  8.  Comp. 
Stat.  1901,  p.  714,  to  grant  In  bis  discretion,  a 
further  stay  of  execution  If  application  to  blm 
for  that  purpose  Is  made.  Covington  Stock- 
YardB  Co.  V.  Keith,  121  tJ.  S.  248,  30  L.  ed. 
B14,  7  Sup.  Ct  Bep.  881. 

If  the  circumstances  have  changed  after  the 
security  has  been  accepted,  so  that  security 
which  was  good  an'd  sufflclent  at  the  time  It 
was  taken  does  not-contlnue  to  be  so,  tbe  8a- 
preme  Court  may  modify  the  scope  of  the  anper- 
sedeas.  Williams  v.  Clafiln,  103  V.  S.  753,  26 
L.  ed.  606.  In  this  case  two  appeals  had  been 
taken  from  a  foreclosure  decree.  The  security 
given  on  the  second  appeal,  while  sufScient 
when  given  because  the  execution  of  tbe  whole 
de<:ree  had  been  stayed  by  the  security  given  on 
tbe  first  appeal,  became  Inadequate  on  the  dis- 
missal of  that  appeal.  Tbe  court  thereupon 
ordered  that  the  supersedeas  be  so  modified  aa 
to  allow  a  sale  under  the  decree,  the  court  be> 
low  to  retabi,  subject  to  the  order  of  the  Su- 
preme Court,  enough  of  the  proceeds  to  guard 
the  appellants  against  loss. 

A  supersedeas  will  be  vacated  where  tbe  ap- 
proval of  tbe  supersedeas  bond  by  the  Justice  of 
the  Federal  Supreme  Court  who  allowed  the  ap- 
peal was  obtained  by  fraud  and  perjury.  Flor- 
ida C.  R.  Co.  T.  Schutte.  100  U.  8.  644.  25  U 
ed.  605. 

A  supersedeas  allowed  by  a  Justice  of  the  Su- 
preme Court  of  the  United  States  under  a  mis- 
taken supposition  that  a  writ  of  error  to  a  state 
court  has  been  Issued  has  no  legal  effect,  as  a 
supersedeas  cunnot  be  allowed  except  as  an  In- 
cident to  an  appeal  actually  taken  or  a  writ  of 
error  actually  sued  out  But  tbe  court  Is  as 
much  without  Jurisdiction  to  vacate  tbe  order 
granting  the  supersedeas  as  the  Justice  who 
made  It  was  without  Jurisdiction  to  grant  It 
Sm  parte  Ralston,  119  U.  8.  618,  SO  L.  ed.  506. 
7  Sup.  Ct  Bep.  317. 

• 

c.  InfunoUon  ooss*. 

'An  appeal  with  supersedeas  from  a  decree  en- 
joining Infringement  of  a  patent  and  ord«1ng 
an  accounting  does  not  vacate  or  suspend  the 
injunction.  Wbltney  v.  Howry,  2  Bond,  45, 
Fed.  Cas.  No.  1T,592. 

An  Injunction  restraining  the  cutting  or  re- 
moval of  limber  from  the  lands  In  controversy, 
granted  by  a  final  decree  of  a  circuit  court,  la 
not  vacated  hy  appeal  with  supersedeas.  It  Is 
Immaterial  whether  the  appeal  Is  from  a  decree 
making  perpetual  a  preliminary  Injunction 
which  bos  been  granted  at  an  earlier  stage  of 
the  case,  or  whether  the  Injunction  was  first 
granted  by  tbe  decree  appealed  from.  Leonard 
T.  Osark  Land  Co.  116  U.  &  465.  29  L.  ed.  445. 
6  Sup.  Ct.  Bep.  127.  ^  I 
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Supreme  Court  does  not  nupead  the  effect  of  a 
problbitoiT  InjQiietlon  pending  the  appeal. 
Oreen  Bay  &  M.  Canal  Co.  t.  Norrle,  118  Fed. 

923. 

The  rule  was  said  to  be  otberwiBe  In  Oreen 
Bay  &  M.  Canal  Co.  t.  Norrle,  128  Fed.  890,  If 
the  Injunction  was  a  mandatory  one ;  but,  the 
decree  In  question  being  one  whicli  Id  form  per- 
petnally  enjoina  and  restrains  defendant  from 
drawing  water  from  a  pond  for  bydranllc  pow- 
er, and  only  In  a  purely  tecbnlcal  sense  can  be 
said  to  put  tbe  plaintiff  In  the  ponsession  of  a 
water  power,  was  held  to  grant  a  prohibitory, 
and  not  a  mandatory,  Injunction,  tbe  operation 
of  which  was  not  suspended  by  an  appeal  with 
snpersedeBH. 

X  fortiori  the  appeal  from  a  decree  dismissing 
a  bill  praying  for  an  Injunction  cannot  operate 
as  an  Injunction.  Knox  County  v.  Harahman, 
182  U.  S.  14,  33  L.  ed.  249,  10  Sup.  Ct  Bep.  8. 

A  writ  of  error  to  rerlew  a  judgment  of  the 
highest  state  coart  which  dtssolTOd  Injunctions 
granted  against  defendants  In  error  and  made 
perpetual  certain  Injunctions  granted  against 
plaintiffs  In  error  does  not  bave  the  effect  of 
dlsBoIvIng  or  nullifying  tbe  Injunctions  so  con- 
firmed in  the  highest  state  court,  or  of  restor- 
ing and  rendering  operative  tbe  Injunctions  de- 
creed In  tbe  subordinate  state  courts,  although 
all  conditions  were  compiled  with  which  were 
essential  to  give  the  writ  effect  as  a  sapersedeas. 
Slaugbter-House  Cases,  10  Wall.  273,  19  L.  ed. 
S15. 

Althou^  a  writ  of  error  with  supersedeas 
from  the  Federal  Supreme  Court  does  not  have 
the  effect  of  revlvlDg  an  injunction  against  ap- 
propriating certain  funds  to  tbe  general  expenses 
of  the  state,  which  wa.i  dissolved  by  the  decree 
soogbt  to  be  reviewed,  yet  the  court  below  will 
only  decree  the  payment  of  the  general  creditors 
of  the  state  out  of  such  fund,  where  sncb  action 
cannot  prejudice  the  satisfaction  of  any  judg- 
meut  which  may  be  rendered  by  the  Federal  Su- 
preme Court.  State  ex  rel.  Newman  v.  Burke, 
86  La.  Ann.  185. 

The  Federal  Supreme  Court  may  modify  an 
inJonctloD  granted  by  a  decree  below  In  advance 
of  the  final  hearing  of  an  appeal  on  Its  merits. 
Leonard  v.  Ozark  Land  Co.  115  U.  S.  465,  29  L. 
ed.  44Q.  e  Sup.  Ct.  Rep.  127. 

And.  under  equity  rule  93,  If  a  Judge  who 
took  part  In  the  decision  of  tbe  cause  allows  an 
appeal  from  a  final  decree  granting  or  dissolving 
an  Injunction  be  may  at  the  time  of  allowance 
suKpend  or  modl^  the  Injunction  during  tbe 
pendency  of  the  appeal  upon  such  terms  as  be 
may  deem  proper.  Ibid.;  Hovey  v.  McDonald, 
109  V.  8.  150,  27  L.  ed.  888,  3  Sup.  Ct.  Rep. 
136. 

Under  the  power  of  the  lower  court  to  sus- 
pend by  affirmative  order  tbe  Intrinsic  or  op- 
erative effect  of  the  decision  or  decree  appealed 
from,  that  court,  pending  an  appeal  to  tbe  Su- 
preme Court  from  a  Judgment  dissolving  an  In- 
junction adjudging  possession  and  ownership  of 
a  mineral  vein,  may  enjoin  the  respondent  from 
working  the  claim.  Bullion,  B.  ft  C.  HIn.  Co. 
V.  Eoreka  Hill  Mln.  Co.  S  Utah,  182,  12  Fac. 
860. 

An  Injanctlon  restrabiing  a  party,  on  tbe 
ground  of  estoppel,  from  asserting  tbe  Invalidity 

of  the  Judgment,  will  not  be  suspended  or  stayed 
pending  an  appeal  to  the  Federal  Supreme  Court 
on  tbe  theory  that  he  may  lose  the  right  to  as- 
sert sach  Invalidity  In  case  the  appellate  court 
holds  that  be  la  not  estopped,  since  bis  rights 
66  L.  R.  A. 


win  be  protected  bgr  tbat  court    Wakelee  v. 
Davla,  48  Fed.  612. 

Where  tbe  final  decree  appealed  from  dis- 
solves the  preliminary  Injunction  and  dismisses 
tbe  bill  without  qualification,  the  court  cannot 
continue  the  Injunction  pending  appeal,  al- 
though such  appeal  was  taken  In  proper  form 
and  time  to  operate  as  a  supersedeas,  since,  up- 
on tbe  dismissal  of  the  bill  wltbont  qaallficatlon, 
jurisdiction  Is  gone.  Hurelca  Consol.  Hln.  Co. 
V.  Elcbmond  Hln.  Co.  6  Sawy.  121,  Fed.  Gas. 
No.  4,349. 

d.  Mabeaa  corpus  prooeedinga. 

U.  S.  Hev.  Stat.  |  765,  U.  S.  Comp.  Stat. 
1901,  p.  6!>6,  provides  that  appeals  from  In- 
ferior Federal  courts  to  the  Supreme  Court  In 
habeas  corpus  cases  shall  be  under  sncb  regu- 
lations and  orders  for  the  custody  of  tbe  prison- 
er as  may  be  prescribed  by  that  court,  or,  In  de- 
fault thereof,  by  the  court  or  judge  hearing  the 
cause. 

Tbe  Supreme  Court  has  accordingly  promul- 
gated rule  34,  which  reads  : 

"1.  Fending  an  appeal  from  the  final  decision 
of  any  court  or  judge  declining  to  grant  the 
writ  of  habeas  corpus,  the  custody  of  the  pris- 
oner shnll  not  be  disturbed. 

"2.  Pending  an  appeal  from  tbe  final  decision 
of  any  court  or  Judge  discharging  the  writ  a.fter 
It  has  been  Issued,  tbe  prisoner  shall  be  re- 
manded to  tbe  custody  from  wblcta  he  was  taken 
by  the  writ,  or  shall,  for  good  cause  shown,  be 
detained  in  custody  of  the  court  or  judge,  or 
be  enlarged  upon  recognisance  as  hereinafter 
provided. 

"3.  Pending  an  appeal  from  the  final  decision 
of  any  court  or  Judge  discharging  the  prisoner, 
be  shall  be  enlarged  upon  recognizance,  with 
surety,  for  appearance  to  answer  tbe  Judgment 
of  tbe  appellate  court,  except  where,  for  special 
reasons,  sureties  ought  not  to  be  required." 

When  the  petitioner  Is  In  custody  under  the 
judgment  of  a  state  court  an  appeal  to  the  Fed- 
eral Supreme  Court  In  tbe  habeas  corpus  pro- 
ceedings by  the  express  terms  of  U.  S.  Rev. 
Stat.  I  766,  U.  8.  Comp.  Stat  1901,  p.  597,  stays 
the  bands  of  tbe  state  court  or  authorities  until 
final  Judgment    Re  Ebanka,  84  Fed.  311. 

Tbe  bands  of  the  state  authorities  are  none  the 
less  stayed  by  an  appeal  to  tbe  Federal  Supreme 
Court  from  an  order  of  a  district  court  denying 
an  application  for  habeas  corpus  on  behalf  of 
a  person  convicted  of  crime  In  a  state  court  be- 
cause the  Federal  question  Involved  In  the  ap- 
peal has  been  decided  In  former  cases  in  the  Fed- 
eral Supreme  Court  contrary  to  the  appellant's 
contention.  Ex  parte  Edgar,  119  Cal.  123,  51 
Pac.  29. 

An  appeal  to  tbe  Federal  Supreme  Court  from 
the  Judgment  of  a  circuit  court  denying  an  ap- 
plication for  babeas  corpus  has  no  effect  upon 
the  contlnned  execution  of  the  satenee  of  the 
state  court  by  the  conflnement  of  tbe  accused  In 
the  state  prison.  In  conformity  with  the  laws 
of  tbe  state,  before  sucb  appeal  was  taken.  Ke 
McKane,  61  Fed.  205 ;  McKane  v.  Dorston,  153 
U.  S.  684,  38  L.  ed.  867,  14  Sup.  Ct  Rep.  913. 
"The  only  purpose  of  tbe  Federal  statute,"  said 
Mr.  Justice  Harlan,  In  tbe  case  last  above  dted, 
"was  to  prevent  the  state  court,  or  the  state, 
pending  proceedings  on  appeal  to  this  court, 
from  changing,  to  the  prejudice  of  the  accused, 
tbe  situation  as  it  was  at  the  time  tbe  appeal 
was  taken  from  the  Judgment  of  a  circuit  court 
disallowing  an  application  for  a  wrlt>of  habeas 
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corpDB  baaed  upoo  grounds  of  wblcb,  under  tbe 
statnteB  of  the  Tjnited  Btatea,  the  courts  of  tbe 
Union  could  take  cognlUDce." 

In  the  atwence  of  any  legal  evidence  Bhowlng 
the  termloatlon  of  a  pending  appeal  to  the  Fed- 
eral Supreme  Court  from  an  order  of  a  circuit 
court  denyloK  an  application  for  a  writ  of 
babea*  corpus  In  behalf  of  a  person  convicted  of 
murder  In  a  state  ooart,  any  order  of  that  court 
fixinfc  a  day  for  execution  la  null  and  Told. 
People  V.  Durrant,  110  Cal.  54,  50  Pac.  1070. 

Dut  tbe  state  court  1b  not  required  to  delay 
the  makluB  of  an  order  for  such  execution  notU 
tbe  niandate  of  the  Federal  Supreme  Court  af- 
firming  the  dental  ot  a  circuit  court  of  a  writ 
of  habeas  corpus  In  behalf  ot  tbe  prisoner  has 
bceu  filed  In  the  lower  court.  He  Durrant.  84 
Fed.  314. 

If  a  state  court,  after  an  afOrmnnce  Id  the 
Federal  Supreme  Court  of  an  order  of  a  circuit 
court  denying  an  application  for  a  writ  ot 
habeas  corpus  on  behalf  ot  one  convicted  of 
crime  In  the  ntate  court,  proceeds  to  execute  Its 
sentence  before  the  mandate  of  the  Federal  Su- 
preme Court  has  been  Issued,  its  action,  al- 
though nut  to  be  commended.  Is  not  void.  He 
Boardman,  lUO  U.  S.  44,  42  U  ed.  654,  18  Sup. 
Ct.  Kcp.  201. 

All  that  Is  required  by  U.  S.  Rev.  Stst.  |  T66. 
U.  S.  Comp.  Stat.  1001,  p.  507.  In  this  regard  is 
that  the  bands  of  the  state  authorities  be  stayed 
pending  tbe  proceedings  In  tbe  Federal  courts 
and  until  final  judgment  therein.  But  If  tbe 
state  court  does  proceed  before  tbe  mandate  Is 
sent  down  It  does  so  at  the  risk  that  Its  orders 
may  be  controlled  and  may  be  annulled  If  the 
Federal  Supreme  Court  during  the  term  should 
suspend  or  set  aside  Its  own  Judgment.  He 
Sblbuya  Jnglro,  140  U.  S.  291,  35  L.  ed.  510,  11 
Sup.  Ct.  Rep.  770. 

Tbe  state  authorities  may  proceed  In  ihe  ex- 
ecution of  a  sentence  against  one  convicted  of 
crime  after  the  Federal  Supreme  Court  bas  dis- 
missed for  waut  of  Jurisdiction  an  appeal  from 
an  order  of  a  circuit  court  denying  an  applica- 
tion for  writ  ot  habeas  corpus  on  behalf  of  the 
OHirlct,  althou^  the  mandate  ot  tbe  Federal 
Supreme  Court  mav  have  been  delivered  to  tbe 
state  authorities  Instead  ot  to  the  circuit  court. 
Lambert  v.  Barrett,  150  U.  8.  660,  40  L.  ed,  296, 
16  Sup.  Ct.  Kep.  135. 

A  district  Judge  cannot  admit  a  person  to 
ball  during  his  appeal  to  the  Federal  Supreme 
Court  from  an  order  ot  the  district  coart  refus- 
ing to  discharge  him  on  habeas  corpus  in  Inter- 
state extradition  proceedlci^.  The  only  provi- 
sion for  ball  which  the  Supreme  Court  bas  made 
by  rule  34  Is  where  the  prisoner  Is  discharged. 
Any  application  for  such  relief  In  other  cases 
must  be  made  to  tbe  Supreme  Conrt.  Re  laslgl, 
70  Fed.  755. 

After  an  appeal  has  been  taken  from  a  deci- 
sion of  a  Federal  circuit  court  dlsmlBslng  a 
writ  of  habeas  corpus,  and  tbe  prisoner  has  been 
remanded  to  the  custody  of  the  state  officers  In 
compliance  with  rule  34,  the  former  court  can- 
not entertain  a  motion  to  admit  the  prisoner  to 
ball.    Re  Blssert,  113  Fed.  12. 

In  view  of  the  prohibition  in  tbe  act  of  May 
5,  1802,  I  5,  against  admitting  to  bail,  where  an 
application  for  habeas  corpus  by  a  Chinese  per- 
son who  has  been  denied  admission  Into  the 
Cntted  States  Is  being  considered  by  a  Federal 
court  in  the  first  Inatance,  that  court  will  not, 
even  It  not  pr<dilblted  from  so  doing.  adnUt  him 
to  ball  pending  ao  appeal  from  Its  decision  dis- 
B8L.R.  A. 


missing  tbe  writ  Re  Chin  Yuen  Sing,  65  Fed. 
788. 

e.  BaiL 

In  habeas  corpus  proceedings,  see  siipra,  X.  d. 

In  Bryan  v.  Bates,  12  Allen,  201,  the  court, 
while  admitting  that  a  conviction  was  super- 
seded and  execution  of  sentence  stayed  by  vir- 
tue of  the  pendency  of  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States  to  review 
tbe  Judgment,  refused  to  discbarge  tbe  priswier 
nnlesa  be  should  give  satlafactory  ball  to  abide 
the  final  judgment  ot  the  Supreme  Court  of  tbe 
United  States,  or  of  the  state  courts,  after  the 
writ  of  error  shall  have  been  disposed  of. 

Subseguentty  Congress,  by  the  act  of  July  13, 
1866,  !  60,  provided  that  on  writs  of  error  to 
state  courts  In  criminal  cases,  where  the  con- 
structlon  of  a  Federal  statute  was  drawn  1b 
question,  the  defendant  should  not  be  released 
from  custody  before  final  Judgment,  nnlesa 
charged  with  an  offense  bailable  by  the  laws  of 
the  state,  In  which  case  be  might  be  released  on 
ball. 

And  by  U.  8.  Bev.  Stat.  {  1017,  U.  S.  Comp. 
Stat.  1001.  p.  718,  this  provision  was  extended 
to  cover  the  review  of  Judgments  of  state  courts 
in  criminal  proceedings  "where  Is  drawn  In 
question  the  validity  of  a  statute  of,  or  an  au- 
thority exercised  under,  the  United  States,  or 
where  any  title,  right,  privilege,  or  Immonlty  Is 
claimed  onder  the  Constitution,  or  any  statute 
of,  or  commission  held  oi-  authority  exercised 
under,  the  United  States." 

United  States  Supreme  Court  rule  36  empow- 
ers the  circuit  or  district  court,  or  any  Justice  or 
Judge  thereof,  after  the  citation  Is  served  upoa 
a  writ  of  error  sued  out  ot  the  Federal  Suprema 
Court  under  tbe  circuit  courts  ot  appeals  act  In 
a  criminal  case,  to  admit  the  accused  to  ball. 

And,  independently  of  any  court  rule  on  the 
subject,  any  Justice  of  the  Federal  Supreme 
Court,  though  not  assigned  to  the  particular 
circuit,  having  the  power  to  allow  such  writ  of 
error,  to  Issue  the  citation,  to  take  the  security 
required  by  law,  and  to  grant  a  supersedeas,  has 
tbe  authority,  as  Incident  to  the  exercise  of  this 
power,  to  order  the  plaintiff  In  error  to  be  ad- 
mitted to  ball.  Hudson  v.  Parker,  166  D.  S. 
277,  39  L.  ed.  424.  15  Sop.  Ct,  Rep.  45a  In 
this  case  tbe  Justice  of  tiie  Federal  Supreme 
Court  fixed  the  amount  of  the  ball  bond,  leaving 
the  form  of  tbe  bond  and  the  sufficiency  of  the 
sureties  to  be  passed  upon  by  the  district  Judge 
This  action  was  upheld,  tbe  court  saying  tliat  he 
mlgbt  blmselt  have  approved  the  ball  bond  bad 
he  chosen  to  do  so,  or  he  might  have  left  tbe 
whole  matter  of  bail  to  be  dealt  witb  by  the 
court  whose  Judgment  was  to  be  reviewed,  or 
by  a  Judge  of  that  court. 

The  discretion  of  tbe  lower  court  to  admit  tbe 
accused  to  ball  pending  his  writ  of  error  from 
the  Federal  Supreme  Court  to  a  circnlt  court 
will  not  be  exercised  where  the  Supreme  Court 
Is  in  session.  In  tbe  absence  of  any  showing  that 
an  application  to  advance  bis  case  has  been 
made  by  bim  to  that  court,  and  bas  been  denied. 
United  States  v.  Simmons,  47  Fed.  723. 

XI.  Second  appeal  or  tcrtt  of  error. 

A  party  may,  after  an  appeal  to  the  Federal 
Supreme  Court  bas  been  dismissed  for  tbe  want 
ot  a  proper  citation,  bring  up  the  caae  bj  a  new 
appeal,  unless  tbe  time  allowed  tiff  Bn|Vpe«l 
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has  expired.  Yeaton  t.  Lenox,  8  Pet.  128,  8  L. 
ed.  8SS> ;  United  SUtea  t.  Curry,  6  How.  106, 
12  L.  ed.  363. 

So,  a  second  appeal  may  be  taken  It  the  flret 
one  falls  because  of  delay  in  filing  the  record. 
Evans  v.  State  Nat.  Bank,  134  U.  S.  330,  38  L. 
ed.  917,  10  Sup.  Ct.  Hep.  4fl3  ;  Edmonson  t. 
Bioomshlrc,  7  Wall.  306,  19  L.  ed.  91 ;  The  Vir- 
ginia T.  West.  Id  How.  182,  15  L.  ed.  694. 

ISO,  in  The  Palmyra,  12  Wheat.  1,  6  L.  ed.  581, 
the  eonrl,  to  holding  that  It  had  the  power  to 
reinstate  a  cause  after  the  dismissal  of  the  ap- 
peal solely  for  a  detect  of  jurisdiction  apparent 
on  the  reco;^  aud  founded  on  a  mistake,  aald 


that  such  action  would  not  have  barred  a  new 
appeal. 

And  a  new  writ  of  error  Is  the  only  method  of 
bringing  a  case  before  the  Federal  Bapreme 
Court  where  the  first  writ  of  error  has  been 

dismissed  because  of  a  defect  In  the  transcript, 
ttlce  T.  Minnesota  ft  N.  W.  R.  Co.  21  How.  82, 
16  L.  ed.  31.  Here  a  motion  to  reinstate  the 
cause  on  the  same  grounds  as  prevailed  In  The 
Palmyra,  12  Wheat.  1,  6  L.  ed.  531,  was  denied, 
and  that  case  distinguished  as  being  In  admiral- 
ty where  the  power  and  Jurisdiction  of  an  ap- 
pellate court  are  much  wider  upon  appeal  than 
In  B  case  at  common  law.  W-  W.  N. 
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J.  H.  BOSLEY 

V. 

BALTIMORE  &  OHIO  RAILROAD  COM- 
PANY, Plff.  m  Err. 

(  W.  V«  ) 

•1.  B  atalpped  24  lt«ad  of  cattle  at  Rol- 
lyaom  Station,  In  Braxton  eonntr, 
over  the  Baltimore  A  Olito  Railroad, 
to  Baltimore,  Maryland.  On  the  day  of 
sblpmeat,  B.  and  the  company  made  and 
signed  a  contract  which,  among  other  things, 
provided  "that  in  the  event  of  any  nnusnai 
delay  or  detention  of  said  live  stock,  caused 
by  the  negligence  of  the  said  carrier,  or  Its 
employees,  or  Its  connecting  carriers,  or  their 
employees,  or  otherwise,  the  said  shipper 
agrees  to  accept  as  fall  compensation  for  all 
loia  or  damage  snstalned  thereby,  the  amount 
actually  expended  by  said  ablpper  In  the  pur- 
chase of  food  and  water  for  the  said  stock 
while  so  detained."  Held,  that  the  company 
cannot,  by  said  contract,  or  any  of  the  pro- 
visions thereof,  exempt  Itself  from  any  lia- 
bility for  loss  or  damage  occasioned  to  the 
plaintiff  which  was  In  any  degree  eanaed  by 
the  negligence  or  misfeasance  of  Itself  or  its 
servants. 

3.  On  proof  of  a  delar  the  dellverr 
of  the  cattle  by  the  company  at  the  place 
of  their  destination,  a  prima  facie  case  was 
made  out  against  It,  and  the  burden  of  proof 
then  rested  upon  It  to  show  that  It  was  not 
responsible  for  tbe  delay;  ud  the  qae«ti<Mi 
as  to  the  reasonableness  and  snfllcl^cy  of 
the  excuse  which  tbe  carrier  made  for  tbe 
delay  was  for  the  Jury. 

S.  Where  a  case  has  been  talrlr  snh- 
mltted  to  a  Jarr>  and  a  verdict  fairly 
rendered,  It  ought  not  to  be  interfered  with 
by  the  eonrt,  nnlesi  manifest  wrong  or  In- 

*  Headnotea  by  Hillsb,  J. 


Note. — As  to  right  of  carriers  of  freight  to 
limit  liability  for  negligence,  see  also,  in  this 
aeflH,  Ballou  v.  Barle,  14  L.  B.  A.  433,  and 
note;  Alalr  v.  Northern  P.  R.  Co.  19  L.  R.  A. 
764 ;  J.  3.  Douglass  Co.  v.  Minnesota  Transfer 
B.  Co.  30  L.  B.  A.  860 ;  Ohio  &  M.  B.  Co.  v. 
Taber,  84  L.  B.  A.  686 ;  Pierce  v.  Southern  P. 
Co.  40  L.  R.  A.  868;  Harman  ft  Crockett  T. 
Norfolk  ft  W.  B.  Co.  44  U  B.  A.  289 ;  Central 
6eL.R.  A. 


Justice  has  been  done,  or  unless  the  verdict 
Is  plainly  not  warranted  by  the  evidence. 

(February  0,  1904.) 

1^■  RROR  to  tlie  Circuit  Court  for  Braxt<ai 
i  Countj  to  review  a  judgment  in  faror 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  injury  to  stock  delivered  to 
defen<Unt  for  transportation,  because  of  un- 
reasonable delay  in  the  performance  of  the 
contract.  Affirmed. 
The  facts  are  stated  in  the  opinion, 
Mr.  W.  E.  lUkjmanA,  for  plaintiff  in 
error : 

Railroad  companies  are  not,  by  common 
law,  carriers  of  live  stock,  and  can  only 
make  themselves  carriers  of  that  species 
of  property  by  assuming  to  convey  it  as  car- 
riers. 

Lake  Shore  d  M,  B.  R.  Co.  r.  PerkiiM, 
U  Mich.  329,  18  Am.  Rep.  275  ;  Michigan 
8.  &  N.  I.  B.  Co.  V.  McDonough,  21  Mich. 
165,  4  Am.  Rep.  486. 

The  company  did  not  accept  the  car  load 
of  cattle  as  a  common  carrier,  nor  handle 
it  as  such,  for  the  reason  tliat  the  plaintiff 
deliberately  elected  not  to  ship  by  it  aa 
such  carrier,  paying  such  rate  as  was  es- 
tablished to  warrant  such  shipment,  but 
paying  a  lower  rate  and  assuming  at  his 
own  risk  and  expense  to  load,  take  care  of, 
and  to  feed  and  water  the  stock  whilst 
being  transported,  whether  delayed  in  tran- 
sit or  otherwise,  and  to  unload  the  same. 
This  contract  of  shipment  does  not  under- 
take to  relieve  the  company  from  responsi- 
bilily  for  n^ligence,  but  it  does  provide 

R.  Co.  V.  Murphey  ft  Hunt,  53  R.  A.  720: 
Ullman.v.  Chicago  ft  N.  W.  B.  Co.  S6  L.  R.  A. 
246 ;  Rosenthal  v.  Weir.  67  L.  R.  A.  527 ;  and 
Parker  v.  Atlantic  Coast  Line  B.  Co.  •68  L.  B. 

A.  827. 

As  to  right  to  stipulate  for  exemption  from 
liability  in  the  absence  of  negligence,  see  Hears 
V.  New  York,  N.  H.  ft  H.  B.  Co.  56  L.  B.  A. 
884,  and  eases  in  footnote  thereto.  ^  . 

Digitized  by  VjOOQ  IC 


878 


West  Vibqinia  Supbemb  Coubt  op  Appeals. 


Fkb., 


that  the  amouot  the  shipper  shall  receive 
in  full  of  damages  for  delay  alone,  hy  n^U- 
gence,  not  meaning,  of  course,  gross  negli- 
gence or  wanton  carelessness,  but  delay  that 
may  be  occasioned  in  such  way  as  might  be, 
by  strict  technical  common-law  construc- 
tion termed  n^ligence,— shall  be  the 
amount  actually  expended  for  food  and  wa- 
ter during  the  delay. 

Illinoia  C.  R.  Co.  v.  Morrison,  19  111.  136; 
Illinois  C.  R.  Co.  v.  Adams,  42  111.  474,  92 
Am.  Dec.  85;  East  Tennessee,  V.  &  G.  R.  Oo. 
V.  Johnston,  76  Ala.  596,  57  Am.  Rep.  489; 
Sprague  v.  Missouri  P.  R.  Co.  34  Kan.  347, 
8  Pac.  466;  1  Rapalje  &  Mack's  Digest,  p. 
762,  item  65. 

Messrs.  Dnlln  ft  Fox  and  Edward  A. 
Brannoa,  for  defendant  in  error: 

A  stipulation  in  a  similar  contract  that 
the  carrier  should  not  be  liable  for  loss  of 
market  was  held  not  to  exempt  the  carrier 
from  liability  where  the  loss  of  market  was 
caused  by  its  negligence. 

Jennings  v.  Grand  Trunk  R.  Co.  52  Hun, 
227,  5  N.  Y.  Supp.  140;  6  Cyc.  Law  &  Proc. 
394,  note. 

A  railroad  carrier  is  liable  for  loss  caused 
by  unreasonable  delay  in  transporting 
goods,  unless  the  delay  is  attributable  to 
some  cause  which  exonerates  a  common  car- 
rier from  liability. 

4  Elliott,  Railroads,  %  1482;  Spence  T. 
Norfolk  d  W.  R.  Co.  92  Va.  102,  29  L.  R.  A. 
678,  22  S.  E.  815;  McOraw  v.  Baltimore  d 
O.  R.  Co.  18  W.  Va.  361,  41  Am.  Rep.  696; 
Maslin  v.  Baltimore  d  0.  R.  Co.  14  W.  Va. 
180,  35  Am.  Rep.  748;  Friend  v.  Woods,  6 
Oratt.  189.  62  Am.  Dec.  119;  6  Cyc.  Law 
ft  Proc.  442  ;  6  Am.  k  Eng.  Enc.  Law,  2d 
ed.  p.  244;  Schouler,  Bailments  &  Carriers, 
4th  ed.  S  488;  Hutchinson,  Carr.  2d  ed. 
328;  Cincinnati,  I.  St.  L.  d  C.  R.  Co.  v. 
Case,  122  Ind.  310,  23  N.  E.  797;  Philadel- 
phia, W.  d  B.  R.  Co.  V.  Lehman,  56  Md. 
209,  40  Am.  Rep.  415. 

The  burden  of  proof  that  delay  was  not 
unreasonable  rests  on  the  carrier. 

6  Am.  &  Eng.  Enc.  Law,  pp.  41,  254,  469; 
6  Cyc.  Law  &  Proc.  518;  Parker  v.  Atlan- 
tic Coast  Line  R.  Co.  133  N.  C.  335,  63  "L. 
R.  A.  827,  45  S.  E.  658;  Broion  v.  Adams 
Eap.  Co.  15  W.  Va.  812. 

The  question  whether  the  delay  in  the 
case  was  reasonable  or  unreascmable  was 
one  peculiarly  for  the  jury. 

5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  247; 
6  Cyc.  Law  St  Proc.  449;  Ketterman  v. 
Dry  Ford  R.  Co.  48  W.  Va.  606,  37  S.  E. 
683;  Carrico  v.  West  Virginia  C.  d  P.  R. 
Co.  35  W.  Va.  389,  14  S.  E.  12;  Woodell  v. 
West  Virginia  Improv.  Co.  38  W.  Va.  23, 
17  S.  E.  386;  Bennett  v.  Perkins,  47  W.  Va. 
426,  85  S.  E.  8;  Smith  v.  Parkershurg  Co- 
Op.  Asso.  48  W.  Va.  232,  37  8.  E.  645. 
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A  carrier  of  live  stock  or  goods  cannot 
stipulate  in  a  contract  against  its  own  neg- 
ligence or  that  of  its  servants,  even  in  a 
case  where  the  shipper  pays  the  lowest  rate 
of  freight  charge,  and  the  carrier  accepts 
the  lowest  rate  in  consideration  that  the 
shipper  will  relieve  the  carrier  from  lia- 
bility for  negligence  of  itself  or  agents,  and 
accept  as  full  compensation  for  damage  sus- 
tained by  him  caused  by  imreasoaable  delay 
of  the  carrier  only  "the  amount  actually 
expended  by  said  shipper  in  the  purchase 
of  food  and  water  for  the  stock  while  so  de- 
Uined." 

4  Elliott,  Railroads,  S  1511;  Hutchinson, 
Carr.  2d  ed.  §§  248a  et  seq.;  6  Cyc.  Law  ft 
Proc.  386;  5  Am.  &  Eng.  Enc.  Law,  2d  ed. 
pp.  254  et  seq.;  Virginia  d  T.  R.  Co. 
Sayers,  26  Gratt.  328;  Broxon  v.  Adama 
Ecep.  Co.  15  W.  Va.  812;  Maslin  v.  Balti- 
more d  0.  R.  Co.  14  W.  Va.  180,  35  Am. 
Rep.  748;  Baltimore  d  0.  R.  Co.  v.  Skeela, 
3  W.  Va.  556;  Beatty  Lumber  Co.  v.  West- 
em  U.  Teleg.  Co.  62  W.  Va.  410,  44  S.  E. 
309;  Chesapeake  d  0.  R.  Co.  v.  American 
Exch.  Bank,  92  Va.  495,  44  L.  R.  A.  449, 
23  8.  E.  935;  Richmond  d  D.  R.  Co.  v. 
Payne,  86  Va.  481,  6  L.  R.  A.  849,  10  S.  E. 
749;  Zouch  V.  Chesapeake  d  O.  R.  Co.  36 
W.  Va.  524,  17  L.  R.  A.  116,  15  8.  E.  185; 
Hutchinson,  Carr.  2d  ed.  {  260;  Schouler, 
Bailments  ft  Carriers,  S  456;  5  Am.  ft  Eng. 
Enc.  Law,  2d  ed.  p.  308;  New  York  O.  R. 
Co.  V.  LockiDOod,  17  Wall.  357,  21  L.  ed. 
627 ;  Wilson  v.  Jiew  York  C.  d  H.  R.  R.  Co. 
97  N.  Y.  87;  Parker  v.  AtUmtic  Coast  Line 
R.  Co.  133  N.  C.  336,  63  L.  R.  A.  827,  45 
S.  B.  658. 

A  stipulation  arbitrarily  limiting  the 
amount  of  recovery  in  case  of  the  negligmce 
of  the  carrier,  without  rc^rd  to  the  value 
of  the  property,  is  invalid. 

4  Elliott,  Railroads,  {  1610,  p.  2337; 
Hutchinson,  Carr.  fi  240;  Schouler,  Bail- 
ments ft  Carriers,  9  467. 

Miller,  J.,  delivered  the  opinion  of  the 
court: 

A  civil  action  was  commenced  by  J.  H. 
Bosley,  the  defendant  in  error,  before  a 
justice  of  the  peace  within  and  for  the 
county  of  Braxton,  against  the  Baltimore 
ft  Ohio  Railroad  Company,  now  plaintiff  in 
error,  for  the  recovery  of  money  allied 
to  be  due  for  damages  for  a  wrong,  in  which 
action  the  plaintiff  demanded  judgment  for 
$300,  with  interest  and  costs  according  to 
law.  The  demand  of  the  plaintiff  is  baaed 
upon  the  alleged  unreasonable  delay  by'  the 
defendant,  which  is  claimed  to  be  negligaice, 
in  the  transportation  of  24  head  of  cattle 
belonging  to  plaintiff  from  Rollyson  Star 
tion  on  said  railroad,  in  the  aaid  count;, 
and  in  the  delivery  Uieret^In  the  dty  of 
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Baltimore,  Maryland, — a  distance  stated  in 
one  of  the  briefs,  and  not  denied,  to  be  370 
miles.  On  the  trial  of  the  action  before  the 
justice,  the  plaintiff  recovered  a  judgment 
af^ainst  the  company  for  $10,  with  interest 
thereon  from  the  10th  day  of  November, 
1902,  the  date  thereof,  and  costs.  From  this 
judgment  the  defendant  company  appealed 
to  the  circuit  court,  wherein,  on  the  1st  day 
of  May,  1903,  upon  a  trial  of  the  action  on 
the  appeal,  the  plaintiff  recovered  a  judg- 
ment against  the  defendant  company  for 
$120,  with  interest  thereon  from  that  date 
until  paid,  and  ccwts.  On  this  trial  the 
company  excepted  to  various  rulings  of  the 
court,  and  made  ita  ezceptirais  parts  of  the 
record. 

The  evidrace,  as  certified,  shows  that  on 
Monday,  September  22,  1902,  plaintiff 
shipped  on  defendant's  railroad,  at  Solly- 
son  Station,  24  head  of  cattle,  to  be  deliv- 
ered in  Baltimore;  that  he  put  them  in  the 
cattle  pens  at  that  point  near  8  o'clock  that 
morning,  to  be  loaded  in  the  car;  that  the 
car  with  the  cattle  arrived  over  the  road  at 
Weston  at  5:60,  on  the  evening  of  the  same 
day  (a  distance  of  32  miles  from  Bollyson) ; 
that  they  left  Weston  at  9  f.  u.  the  same 
day,  and  arrived  at  Clarksburg  (a  distance 
of  25  miles  from  Weston)  at  11:45  F.  U. 
the  same  day;  that  they  left  Clarksburg 
at  3:06  a.  js.  next  day,  and  arrived  at  Qraf- 
ton  at  6:20  the  same  morning  (a  distance 
of  23  miles  from  Clarksburg) ;  that  th^ 
left  Graftcm  at  11 :20  a.  ic.  the  same  day, 
and  arrived  at  Cumberland,  Maryland,  at 
8:05  the  evening  of  the  same  day;  that  they 
left  Cumberland  at  11:45  p.  M.  that  day, 
and  arrived  at  Brunswick  6:15  A.  u.  next 
day;  that  they  left  Bnmswick  at  0:60  a.  u. 
same  day  and  arrived  at  Baltimore  at  3:50 
p.  H.  cm  Wednesday,  eleven  hours  and  fifty 
minutes  late.  It  is  further  proved  that 
Wednesday  is  the  stock-market  day  at  Bal- 
timore, and  that  plaintiff's  object  was  to 
have  his  cattle  there  in  time  for  the  Wed- 
nesday market  of  that  week ;  that  when  the 
cattle  arrived  the  market  had  closed;  that 
the  stock  sales  are  made  on  the  market 
from  7  a.  u.  until  1  f.  u. ;  that  the  cattle 
had  neither  food  nor  water  from  Monday 
morning  imtil  Wednesday  evening,  after 
th^  arrived  in  Baltimore  and  that  thc^ 
were  tired  and  almost  worn  out;  that  plain- 
tiff ^en  engaged  a  live-stoek  dealer  to  sell 
them,  who  did  sell  them  the  same  evening, 
hut  for  a  less  priee  than  they  wonld  have 
brought  on  the  market.  The  dealer  swears 
that  he  sold  other  cattle,  about  equal  in 
quality,  on  the  market  the  same  day,  for  a 
quarter  to  three  eighths  of  a  cent  more  on 
the  poimd.  It  is  also  shown  that  the  cat- 
tle, when  shipped,  weighed  about  27,700 
poonds,  and,  when  sold,  abont  24,000 
66  L.  B.  A. 


poimda.  Plaintiff  swears  that  he  was  dam- 
aged $200  by  injury  to,  and  loss  in  the 
weight  of,  his  cattle,  and  by  reason  of  extra 
expenses  for  transportation  of  himself.  An- 
other witness  puts  the  loss  to  the  cattle  at 
$125.  There  is  evidence  that  plaintiff  urged 
the  railroad  officials  in  charge  of  the  train 
to  permit  him  to  unload  and  feed  and  water 
his  cattle  on  the  way,  but  that  he  was  not 
allowed  to  do  bo;  that  he  also  urged  those 
in  charge  of  the  transportation  to  send  the 
cattle  forward;  that  the  train  despatcher 
at  Grafton  assured  the  shippers  that  they 
would  be  put  into  Baltimore  at  6:30  Wed- 
nesday morning;  and  there  is  also  evidence 
that  officers  of  the  company  knew  of  the 
desire  of  plaintiff  to  reach  the  Wednesday 
market;  but  there  is  no  proof  of  any  special 
contract  of  the  company  that  it  would  put 
the  cattle  in  Baltimore  in  time  for  that 
or  anj  other  market.  It  is  further  shown 
by  plaintiff  that  he  is  a  shipper  of  stock; 
that  he  has  had  experience  in  shipping  stock 
from  Rollyson,  Boanoke,  and  other  points 
on  the  railroad;  that  his  cattle  should  have 
reached  Baltimore  on  Tuesday  evening; 
that  Tuesday  would  have  been  a  reasonable 
time  for  the  railroad  to  have  put  the  cattle 
into  Baltimore,  and  that  another  load  of 
cattle  shipped  from  Boanoke  by  him  on 
Monday  over  defendant's  road,  put  into  the 
stock  pens  after  the  cattle  in  question  were 
penned,  reached  Baltimore  about  4  o'clock 
on  Tuesday  evening.  Boanoke  is  shown  to 
be  20  miles  nearer  to  Clarksburg  than  is 
KoUyson,  and  on  the  same  line  of  railroad. 
Plaintiff  says  it  is  the  practice  to  load  cat- 
tle at  the  points  named,  on  Monday,  to 
reach  the  Wednesday  market  in  Baltimore, 
and  that  he  always  loaded  on  Monday  to  get 
the  Baltimore  market  on  Wednesday.  It  was 
proved  by  the  defendant  that  the  said  cattle 
were  taken  from  BoUyson  on  Monday  by 
train  No.  7  (a  mixed  train,  but  a  first-class 
train,  upon  which  passengers  were  carried) ; 
that  it  left  Rollyson  at  3:32  p.  m.;  that  it 
is  due  at  Weston  at  6:20  F.  M.;  that  a 
local  freight  leaves  BoUyson  at  2:25  p.  M. 
but  that  No.  7  runs  around  it,  before  reach- 
ing Weston;  that  a  passenger  train  passes 
BoUyson  in  the  direction  of  Weston  at 
11:62  A,  K.;  that  the  regular  stock  trains 
on  the  main  line  passing  Clarksburg  and 
going  east  are  No.  08,  due  at  Clarksburg 
at  4:22  P.  M.,  and  No.  94,  due  at  the  same 
place  at  12;40  a.  h.;  that  the  cattle  in 
queeticni  were  moved  from  Olarkabniig  to 
Orafton  on  No.  94,  and  were  then  sent  .east 
on  No.  82,  which  was  run  as  an  extra  from 
Orafton;  there  being  no  schedule  for  such 
trains  from  that  point  east.  It  is  further 
shown  1^  the  defendant  oompniy  that 
no  train  carrying  stock  passed  Clarks- 
burg earlier  than  No.  94,  afte^  the  said 
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train  from  Weston  arrived  there  with  the 
cattle,  and  that  No.  98  had  paaaed  Clarks- 
burg before  that  time.  It  is  further  shown 
that  at  that  particular  time  there  waa  quite 
a  congestion  of  freight,  both  in  the  yards 
and  on  the  road,  east  of  Clarksburg,  and 
that  it  was  di£Qcult  for  even  the  passenger 
trains  to  get  over  the  road,  on  account  of  it. 
Defendant's  witness,  an  assistant  train- 
master, testified  that  it  was  unusual  to 
have  a  delay  of  stock  for  six  hours  at  Graf- 
ton ;  that  train  No.  82,  which  took  the  stock 
from  Grafton,  should  have  left  there  at 
6:42  p.  u.,  and  was  due  at  Baltimore  at 
2:30  next  day;  that  the  ''specials"  were  the 
regular  freight  trains,  run  on  extra  time; 
that  there  was  no  regular  time  for  them; 
that  they  just  keep  out  of  the  way  of  re^- 
lar  trains,  and  get  in  when  they  can.  "We 
move  these  trains  just  as  soon  as  we  can 
get  the  engines  to  move  them  with."  Lee 
Jack,  a  witness,  states  that  he  haa  shipped 
from  south  of  Weston  over  the  defendant's 
road  for  the  Wednesday  market  at  Balti- 
more; that  he  usually  loaded  his  stock  for 
that  market  day  at  Rollyson  on  Monday 
morning,  to  have  it  ready  fox  the  train 
which  sometimes  came  along  about  11,  and 
sometimes  about  2  o'clock;  that  he  did  this 
so  as  to  connect  with  the  train  at  Clarks- 
burg; that  stock  loaded  on  Monday  morn- 
ing at  11  o'clock  ought  to  g«t  to  Baltimore 
at  any  time  from  6  P.  u.  on  Tuesday  until 
midnight;  that  if  stock  were  loaded  at 
Rollyson  Station  on  Monday  morning, 
which  did  not  reach  Baltimore  until  3:60 
Wednesday  evening,  that  would  be  an  un- 
usual delay;  that  such  delay  would  damage 
the  stock;  that,  if  the  stock  did  not  reach 
the  Wednesday  market,  it  would  bring  a 
less  price,  because  there  woiild  be  less  buy- 
ers. 

There  is,  in  the  record,  m  part  of  the  evi- 
dence, a  contract  made  between  and  signed 
by  the  defendant  company  and  the  plaintiff, 
bearing  date  on  the  22d  day  of  September, 
1902,  relating  to  the  sbipmeat,  transporta- 
tion, and  delivery  of  said  24  head  of  cattle, 
which  stipulates  and  agrees  that  said  com- 
pany had  received  said  stock,  for  itself  and 
on  behalf  of  connecting  carriers,  for  trans' 
portation,  subject  to  the  ofltoial  tariffs,  elaa- 
sifieations,  and  rules  of  the  said  company, 
and  npm  the  "following  terms  and  condi- 
tions, whidi  are  admitted  and  accepted  by 
the  said  shipper  as  Jnst  asd  rea«mable, 
viz.:  That  said  shipper  or  consignee  is  to 
pay  freight  thereon  to  the  said  carrier  at 
the  rate  of  22c  per  lOO  lbs.  which  Is  the  low- 
er published  tariff  rate  based  upon  the  ex- 
press condition  that  Uie  oanrier  aMumes  lia^ 
bility  on  the  said  live  stock  to  the  extent 
only  of  the  following  agreed  vahutirai,  upon 
which  valuation  is  based  the  rate  charged 
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for  the  transportation  of  the  said  animals, 
and  beyond  which  valuation  neither  the  said 
carrier  nor  anyconnectingcarrier  shallbelia- 
ble  in  any  event  whether  the  loas  or  dam- 
age occur  through  Diligence  of  the  said 
carrier  or  connecting  carriers  or  their  em- 
ployees or  otherwise.  ...  If  cattle  or 
cows,  not  exceeding  $75  each.  .  .  .  Th&t 
in  the  event  of  any  unusual  delay  or  deten- 
tion of  said  live  stock,  caused  by  the  negli- 
gence of  the  said  carrier,  or  its  employees, 
or  its  connecting  carriers,  or  their  em- 
ployees, or  otherwise,  the  said  shipper 
agrees  to  accept  as  full  compensation  for 
all  loss  or  damage  sustained  thereby  the 
amount  actually  expended  by  said  shipper 
in  the  purchase  of  food  and  water  for  the 
said  stock  while  so  detained." 

The  case  presents  two  principal  ques- 
tions: Was  there  such  delay  in  the  trans- 
portation and  delivery  of  the  cattle,  under 
the  circumstanceB,  as  amounts  to  negligence 
on  the  part  of  the  defendant  T  If  there  was 
negligence,  does  the  contract  aforesaid  be- 
tween plaintiff  and  defendant  release  de- 
fendant from  liability  for  all  loss  or  dam- 
age sustained  by  the  plaintiff  thereby,  ex- 
cept the  amount  actually  expended  the 
plaintiff  in  the  purchase  of  food  and  water 
for  his  cattle  while  so  detained! 

In  MeOraw  v.  Baltimore  A  O.  R.  Co.  18 
W.  Va.  361, 41  Am.  Rep.  696,  it  is  held  that, 
"when  a  common  carrier  undertakes  to  con- 
vey goods,  the  law  implies  a  contract  that 
they  shall  be  carried  and  delivered  at  the 
place  of  destination  safely  and  within  a 
reasonable  time.  .  .  .  What  is  *reason- 
able  time,'  within  which  goods  are  to  be  de- 
livered, cannot  be  defined  by  any  general 
rule,  but  must  depend  upon  the  circmn- 
stances  of  each  particular  case."  This  is  a 
well-considered  case,  and  the  conclusionB 
reached  therein  by  the  court  are  supported 
by  a  great  many  decisions  of  other  states. 
Elliott  on  Railroads,  vol.  4,  S  1483,  says: 
"There  is  no  fixed  rule  of  Uw  determining 
what  will  or  will  not  constitute  an  unrea- 
sonable  dekqr  in  all  eases.  Th»  carrier  is  in 
all  instances  bound  to  use  ordinary  care  and 
diligenoe  to  avoid  unreasonaUe  delay,  but 
many  elements  must  be  talnn  into  oonrid- 
eration  in  determining  whether  there  was 
or  was  not  unreasonable  delay  in  tlie  par- 
ticular instance.  The  fact  that  there  was  vb- 
uBual  delay  does  not  idways  show  a  breadi  of 
duty.  .  .  .  Where  the  delay  is  an  w 
usual  one^  and  Is  not  explained,  it  is  held 
to  be  prima  fade  evidmce  of  n^^igence,  bat 
that  in  a  case  where  there  is  fmly  a  slight 
delay  the  mie  is  different." 

During  the  trial,  plaintM  was  permitted 
to  testify,  over  the  objection  of  defmdant, 
that  the  ear  load  of  cattle,  the  dday  In  the 
tnmsportatifm  of  which,  he^aimed,  dooea- 
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fiioned  the  damages  sought  to  be  recovered 
in  the  action,  reached  the  city  of  Baltimore 
(the  place  of  destination)  too  late  for  the 
market  on  Wednesday,  and  that,  by  missing 
the  market  on  that  day,  he  was  obligefl  to 
sell  the  cattle  for  less  money  than  he  would 
have  gotten,  had  they  reached  their  destina- 
tion in  time  for  the  market.  This  evido'.ice 
and  objection  thereto  constitute  defendant's 
bill  of  exception  No.  1.  It  is  true  that  there 
was  no  contract  by  the  company  with  the 
plaintiff  that  the  cattle  should  be  deliveiud 
at  Baltimore  for  Wednesday's  market,  or 
any  other  market;  but  there  waa  evidence 
before  the  jury  showing  the  time  of  the  ship- 
ment of  the  cattle,  and  the  delays  in  thi?  de- 
livery thereof  in  Baltimore,  and  also  tend- 
ing to  prove  that  such  delays  were  unusual 
and  unreasonable,  and  that  one  of  the  re- 
sults thereof,  entering  into  plaintiff's  dam- 
age, was  the  failure  of  the  cattle  to  reach 
the  Wednesday  market.  The  evidence  was 
admitted  as  tending  to  prove  negligence, 
and  as  tending  to  show  how  the  loss  or 
damage  to  the  plaintiff  was  a  result  of  the 
allied  negligence.  It  was  proper  for  the 
purpose,  and  it  was  not  error  to  allow  it. 

Bill  of  exceptions  No.  2  certifies  that, 
after  the  plaintiff  had  introduced  all  of  bis 
evidence  in  chief  on  the  trial  of  the  case, 
and  before  the  defendant  had  introduced 
any  evidenee,  the  defendant  moved  the  court 
to  exclude  the  evidence  of  the  plaintiff  from 
the  jury;  but  the  court  overruled  said  mo- 
tion, and  refused  to  exclude  said  evidence, 
or  any  part  thereof,  from  the  jury,  to  which 
ruling  the  defendant  excepted.  The  iiues- 
tion  whether  the  delay  in  the  tran-^porta- 
tUm  to,  and  delivery  of  the  cattle  in.  Balti- 
more, waa  reasonable  or  unreasonable,  was 
one  peculiarly  for  the  jury.  "The  question 
as  to  what  is  a  reasonable  time  for  the 
transportation,  and  as  to  the  reanonable- 
ness  and  sufficiency  of  the  excuse  which  the 
carrier  makes  for  delay,  is  for  the  jury." 
6  Cyc.  Law  &  Proc.  449 ;  5  Am.  &.  Eng.  Enc. 
Law,  2d  ed.  p.  247;  Johnson  v.  Baltimore 
d  0.  R.  Co.  25  W.  Va.  671.  By  the  state- 
ment of  facts,  it  appears  that  the  plaintiff 
had  established,  at  the  least,  a  prima  facie 
case  before  the  jury,  when  defendant  made 
its  motion  to  exclude  plaintiff's  evidence 
ai  aforesaid.  "A  motion  by  defenduit  to  ex- 
elude  the  plaintiff's  evidence  upon  the 
ground  that  it  ia  not  sufficient  to  \TOrmnt 
a  verdict  in  IMs  favor  will  not  be  grunted 
if  there  be  any  evidenee  which  tends  In  any 
degree,  however  slight,  to  prove  the  plain- 
tiff's case.  If  it  tends  to  prove  the  plain- 
tiff's case  in  any  degree  whatever,  the  cam 
cannot  be  withdrawn  from  the  jnry.  The 
motion  can  never  prevail  or  be  sustained 
mnrely  because  the  court  may  think  tlic 
weight  of  evidence  is  against  the  plaintiff. 
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Smith  V.  Parkersburg  Co-Op.  Aaso.  48  W. 
Va.  239,  37  S.  E.  645;  Carrico  v.  Weat  Vir- 
ginia C.  d  P.  K.  Co.  35  W.  Va.  389,  14  S. 
E.  12;  Ketterman  v.  Dry  Ford  R.  Co.  48  W. 
Va.  600,  37  S.  E.  683.  We  think  the  motion 
to  exclude  the  plaintiff's  evidence  was  prop- 
erly refused. 

After  all  of  the  evidence  had  been  given 
to  the  jury,  and  before  they  retired  to  con- 
sider of  their  verdict,  the  defendant  asked 
the  court  to  give  to  the  jury  the  following 
instructions  to  wit: 

"(1)  The  court  instructs  the  jury  that 
the  plaintiff  is  not  entitled  to  recover  in  this 
action  anything  but  the  amount  actually 
expended  by  him  in  the  purchase  of  food 
and  water  for  the  stock  white  detained,  ii 
they  believe  it  was  detained  by  unusual  de- 
lay in  shipment. 

"(2)  The  court  instructs  the  jury  that 
the  contract  of  shipment  between  pl.iintiff 
and  defendant  dated  September  22,  1902,  * 
read  in  evidence,  is  a  valid  and  binding  con- 
tract on  both  parties  thereto,  and  the  plain- 
tiff ia  not  entitled  to  recover  in  this  action 
any  damages  against  the  defendant  which 
he  by  the  said  contract  agreed  to  waive. 

"  ( 3 )  The  court  instructs  the  jury  that,  if 
they  believe  from  the  evidence  that  the  stock 
of  plaintiff  was  taken  by  defendant  by  first 
scheduled  train  passing  after  the  cattle  were 
loaded,  and  that,  at  the  points  at  whieh 
changes  of  divisions  and  schedule  occurred, 
the  car  containing  the  cattle  waa  taken 
first  train  scheduled  for  the  purpose  of  mov- 
ing  stock  after  said  cars  arrived  at  such 
point,  then  the  fact  that  the  arrival  of  the 
cattle  at  destination  was  after  the  time 
scheduled  for  the  arrival  of  the  train  carry- 
ing them  is  not  of  itself  sufficient  to  estab- 
lish negligence  of  the  defendant. 

"(4)  The  court  instructs  the  jury  that 
the  defendant  could  not  be  bound  to  deliver 
the  cattle  of  the  plaintiff  for  any  particular 
market  unless  it,  by  special  contract,  agreed 
to  do  so. 

"(5)  The  court  instructs  the  jury  that, 
under  the  contract  of  shipment  between  the 
plaintiff  and  defendant,  the  plaintiff  was  re- 
quired to  load  his  cattle,  and  the  defendant 
could  not,  under  the  evidence,  be  held  re- 
sponsible for  delay  in  loading  from  cattle 
pens  at  RoUyson." 

And  the  court  gave  to  the  jury  said  in- 
structions Nos.  3  and  5,  but  refused  to  give 
Nos.  I,  2,  and  4,  to  which  ruling  the  defend- 
ant excepted. 

The  court  also  gave,  at  the  instance  of  the 
plaintiff,  the  two  following  instructions: 

"(2)  The  court  instructs  the  jury  that 
the  defendant  in  this  case  could  not  law- 
fully stipulate  by  special  contract  or  other- 
wise for  exemption  from  responsibility  for 
the  negligence  of  itself  or  its  aa^^ants;  and 
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if  the  jury  believee  from  the  evidence  that 
there  was  an  imreaaonable  delay  in  trans- 
porting the  cattle  referred  to  in  this  cause 
from  Heater  Station  to  the  city  of  Balti- 
more by  the  defendant,  and  that  such  delay 
was  caused  by  the  negligence  of  the  defend- 
ant or  its  servants,  they  should  find  for  the 
plaintiff. 

"(3)  The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  there 
was  such  unreasonable  delay  on  the  part 
of  the  defendant  or  its  servants  in  trans- 
porting said  cattle  to  the  city  of  Baltimore, 
they  should  find  for  the  plaintiff;  and,  if 
they  further  believe  from  the  evidence  that 
the  plaintiff  was  damaged  by  said  delay,  in 
assessing  such  damnges  they  should  take 
into  consideration  all  damages  naturally 
and  proximately  resulting  from  such  de- 
lay." 

To  the  giving  of  these  instructions  the 
*  defendant  objected. 

After  the  verdict  was  found  by  the  jury, 
and  before  judgment  was  rendered  there- 
on, the  defendant  moved  the  court  to  set  it 
aside,  and  grant  to  defendant  a  new  trial, 
on  the  ground  that  said  verdict  was  con- 
trary to  the  law  and  the  evidence  and  con- 
trary to  the  instructions  of  the  court, 
which  motion  was  also  overruled,  and  there- 
upon judgment  was  rendered  in  accordance 
with  the  verdict,  and  the  defendant  again 
excepted. 

Bejectfid  instruction  No,  i  was  properly 
refused,  because  there  was  no  evidence  in 
the  case  upon  which  to  base  it.  It  was  not 
craitended  for,  or  attempted  to  be  proved 
by  plaintiff,  that  the  defendant  had  agreed 
or  was  bound  to  deliver  the  cattle  in  Bal- 
timore for  any  market.  Garrico  v.  West 
Virginia  C.  d  P.  R.  Oo.  36  W.  Va.  389,  14 
S.  E.  12.  The  instruction  would  have  been 
misleading.  As  there  was  no  special  con- 
tract of  delivery,  the  defendant  was  re- 
quired by  law  to  deliver  the  cattle  in  Balti- 
more in  a  reasonable  time.  The  evidence 
tended  to  show  that  by  a  compliance  with 
the  law,  the  defendant  could  have  delivered 
them  there  in  time  for  the  Wednesday  mar- 
ket. If  the  evidence  was  eufBcient  to  estab- 
lish that  fact — of  which  the  jury  were  the 
sole  judges — then  the  instruction  would 
have  been  contrary  to  law. 

Rejected  InstmctionB  I  and  2  offered  1^ 
defendant,  and  aaid  instructions  2  and  3 
given  at  the  Instance  of  the  plaintiff,  iii- 
Tolve  the  question  of  the  legal  effect  of  the 
contract,  portions  of  whidi  are  hereinbefore 
set  out.  and  will  all  be  considered  together. 
"A  railroad  carrier  is  liable  for  lom  caused 
by  unreasonable  delay  in  transporting  goods 
unless  the  delay  is  attributable  to  some 
cause  which  exonerateB  a  common  carrier 
from  lioUUty."  4  Elliott,  Railroads,  §  1482. 
ce  L.  R.  A. 


"The  attempt,  on  the  part  of  carriers,  to 
limit  their  liability  as  against  their  own 
negligence  or  that  of  their  servants,  has 
been  particularly  persistent  where  the  con- 
tract of  transportation  is  with  reference 
to  live  stock;  but  such  limitations  have  been 
universally  held  ineffectual."  6  Cyc.  Law 
4  Proc.  391,  and  cases  there  cited.  "A  car- 
rier may  contract  with  the  owner  of  live 
stock  against  liability  for  losses  arising 
from  the  inherent  nature,  vice,  or  propen- 
sity  of  the  animals  themselves,  and  not  from 
its  own  n^ligence  in  running  its  trains,  or 
the  like."  Elliott,  Railroads,  supra,  {  1511. 
"It  is  urged  by  the  authorities  in  favor  of 
the  extension  of  the  carrier's  right  to  con- 
tract for  a  complete  exemption  from  liabil- 
ity, that  men  must  be  permitted  to  make 
their  own  agreements,  and  that  it  is  not  a 
matter  of  public  concern  on  what  terms  an 
individual  consults  to  have  his  goods  car- 
ried for  him.  But  this  argument,  however 
plausible  it  may  be  made,  is  unsound,  and 
has  never  received  the  sanction  of  the 
courts  outside  of  one  or  two  jurisdictions. 
It  overlooks  the  inequality  in  the  respective 
positions  of  the  carrier  and  the  shipper,  and 
the  advantage  and  quasi  monopoly  by  the 
former.  It  leaves  out  of  consideration  the 
principle,  now  of  universal  recognition,  that 
railroad  and  express  companies  are  quasi 
public  institutions,  owing  a  duty  to  the 
public  which  they  cannot  avoid  by  private 
contract,  and  which  public  policy  forbids 
they  should  escape.  It  ia  therefore  held  1^ 
the  great  weight  of  authority  that  a  car- 
rier cannot  moke  a  contract  by  which  it  is 
to  he  exempt  from  liability  for  any  lose  re- 
sulting from  its  own  n^ligence  or  that  of 
its  servants.  Such  a  contract  is  void,  as 
being  against  public  policy,  and  affords 
the  carrier  no  protection."  5  Am.  &  Kng. 
Ere.  Law,  2d  ed.  pp.  307,  308;  6  Cyc.  Low 
&  Froc.  392,  and  cases  cited;  also  Parker 
V.  Atlantic  Coast  Line  R.  Co.  133  N.  C.  335, 
63  L.  R.  A.  827,  46  S.  E.  658  ;  3  Thomp. 
Neg.  §  3326.  Some  courts  which  have  been 
inclined  to  recognize  the  validity  of  con- 
tracts relieving  carriers  from  liability  for 
negligence  have  drawn  a  distinction  betwem 
ordinary  n^ligence  and  gross  n^ligence, 
and  have  sustained  exemptions  so  far  as 
they  did  not  exonerate  the  carrier  from 
gross  or  wilful  neglect  or  fraud  im  his 
part  or  on  the  part  of  his  servanta.  ^lis 
assumed  distinction  U  by  the  best  authori- 
ties unequivocally  repudiated,  and  all  at- 
tnnpted  exemptions  from  liability  on  ac- 
count  of  negligence,  whether  gross  or  or- 
dinary, are  held  to  be  in^eetnal.  6  Cye. 
Law  &  Froc.  891.  At  page  388  of  the  saiiM 
book  tt  fa  said:  "Outside  of  New  York  the 
current  of  authorities  is  almost  unbroken 
that  for  reasons  of  public  ^|kplicy,  carriers 
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eaonot  exempt  themselvee  by  any  ctmtTaef;, 
notice,  or  stipulation  from  liability  for  the 
oonsequeaoes  of  their  ov,n  n^ligenee."  To 
the  same  effect  generally  have  been  the  de- 
dBi<mB  of  this  court.  In  Baltimon  d  O.  R. 
Co.  V.  Bathbone  (1866)  1  W.  Va.  87,  88  Am. 
Dec.  604,  it  was,  among  other  things,  held 
that  **it  is  competent  for  a  common  carrier 
to  diminish  and  restrict  his  common-law 
liability  by  special  contract;  and  he  may 
absolve  himself  in  this  manner  from  all  lia- 
bility resulting  from  any  degree  of  negli- 
gence, however  gross  (if  it  fall  short  of  mis- 
feasance or  fraud),  provided  the  terms  and 
language  of  the  contract  are  so  clear  and 
definite  as  to  leave  no  doubt  that  such  was 
the  understanding  and  intention  of  the  par- 
ties." In  Baltimore  d  0.  R.  Co.  v.  Skeela 
(1869),  3  W.  Va.  559,  it  ia  held  that  "com- 
mon carriers  may  restrict  their  common- 
law  liabilities  by  special  contract."  In  the 
opinion  it  is  said:  "It  seems  well  agreed 
that  by  express  stipulation  in  the  contract 
to  that  effect  they  may  at  least  exonerate 
themselves  from  all  liability  that  does  not 
arise  from  the  want  of  ordinary  care  and 
diligence  on  their  part."  In  Mtulin  v.  Bal- 
timore <t  0.  R.  Co.  (1878)  14  W.  Va.  180, 
35  Am.  Rep.  748,  it  is  held  that  a  railroad 
company  is  a  common  carrier  of  cattle,  and 
that  "a  common  carrier  for  hire  by  special 
contract,  based  on  a  valuable  consideration, 
may  exempt  itself  from  loss  or  damage  re- 
sulting from  inevitable  accident,  though 
such  accident  was  not  the  result  of  the  act 
of  God,  or  of  the  public  enemy,  provided  the 
common  carrier  or  its  servants  in  no  man- 
ner contributed  to  such  accident;  but  it 
cannot  exempt  itself  from  loss  or  damage 
which  has  in  any  degree  been  caused  by  the 
n^ligenoe  or  misfeasance  of  itself  or  its 
servants."  Judge  Green,  who  delivered  the 
exhaustive  and  masterly  opinion  in  that 
case,  says  in  part:  "It  seems  to  me  highly 
unreasonable  that  a  common  carrier  for 
hire  should  in  any  case  be  permitted  by  spe- 
cial contract  to  exempt  himself  from  re- 
apiHiBibility  from  losses  arising  from  his 
own  negligence.  And  it  is  no  less  unrea- 
sonable to  permit  him  by  special  contract 
to  exempt  himself  from  losses  which  result 
from  the  carelessness  or  n^ligence  of  his 
servants;  for  the  main  object  of  the  com- 
mon law  in  making  common  carriers  insnr* 
ers  was  to  secure  the  most  exact  diligence 
and  fidelity  on  the  part  of  the  servants  of 
the  common  carrier.  As  corporations  can 
only  act  through  their  servants,  to  hold 
that  as  common  carriers  they  may,  by  spe- 
cial contract,  exempt  themselves  from 
all  liability  for  losses  arising  from  the  neg- 
ligence of  their  servants,  is  really  to  hold 
that  they  may  exempt  themselves  from  all 
liability  as  common  oairiers.  And  as  a  very 
66  L.  B.  A. 


large  portion  of  tne  transportation  of  the 
world  is  now  carried  on  hy  railroad  com- 
panies as  common  carriers,  and  as  they 
almost  always  in  tl^e  transportation  be- 
tween different  places  have  practically  a 
monopoly  of  the  business,  so  that,  if  they 
insist  that  such  special  contracts  be  made, 
the  passenger  or  shipper  has  practically  no 
choice  but  to  submit  to  entering  into  such 
special  contracts,  or  to  forego  his  journey 
or  the  sending  off  of  his  freight,  the  result 
would  be  practically  the  abolition  of  the 
whole  law  of  common  carriers,  and  all  cor- 
porations would  become  substantially  pri- 
vate carriers  on  their  own  terms,  instead 
of  common  carriers,  as  designated  by  their 
charters.  Indeed,  they  would  not  have 
placed  on  them  even  the  responsibilities  of 
private  carriers,  for  neither  they  nor  any 
other  party  ought  to  be  permitted  by  special 
contract  to  avoid  the  responsibility  of  an- 
swering for  losses  the  direct  result  of  their 
own  carelessness  or  n^ligence.  Judge  Red- 
field,  in  his  work  on  Carriers  and  Other 
Bailees,  well  says  (S  156) :  'There  is  some- 
thing very  incongruous  and  not  a  little  re- 
volting to  the  common  sense  that  a  bailee 
for  hire  should  be  allowed  to  stipulate  for 
exemption  from  the  consequences  of  his 
negligence,  ordinary  or  extraordinary.  A 
laborer,  domestic,  or  mechanic  who  should 
propose  such  a  stipulation  would  be  r^ard- 
ed  as  altogether  unworthy  of  confidence  in 
any  respect;  and  the  employer  who  would 
submit  to  such  a  condition  must  be  reduced 
to  extreme  necessity,  one  would  suppose.' " 
In  Broton  v.  Adams  Ectp.  Co.  15  W.  Va. 
812,  it  is  again  held  that  "a  common  car- 
rier for  hire  by  special  contract  based  on 
a  valuable  consideration  may  exempt  him* 
self  from  his  common-law  responsibilities 
in  some  respects,  but  cannot  exempt  himself 
from  loss  or  damage  which  may  in  any  de- 
gree be  caused  by  the  n^ligence  .  .  . 
of  himself  or  his  servants."  In  the  recoit 
case  of  Beatty  Lumber  Co.  v.  Western  U. 
Teleg.  Co.  52  W.  Va.  412,  44  S.  E.  310, 
Brannon,  J.,  who  delivered  the  opinion  of 
the  court,  says:  "It  is  a  well-established 
rule  that  a  common  carrier  cannot  make 
any  contract  or  stipulation  with  one  deal- 
ing with  it,  by  which  it  can  screen  itself 
from  liability  for  loss  arising  from  its 
negligence.  This  court  recognized  this  doc- 
trine in  Brovm  v.  Adams  Easp.  Co.  15  W. 
Va.  812."  See  also  Virginia  rf  T.  R.  Go.  v. 
Sayera,  26  Qratt.  328.  The  later  decisions 
of  this  court  do  not  r^ard  the  case  of  Bal- 
timore d  0.  R.  Co.  V.  Bathbone,  1  W.  Va. 
87,  88  Am.  Dec.  664,  as  the  law  of  this  state. 

To  demonstrate  that  such  a  contract  as 
the  one  imder  consideration  is  both  un- 
reasonable and  unjust,  it  is  only  neccBsanr 
to  make  a  practical  W|!?M9<9fc3K$gre: 
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c&ae  before  us.  The  plaintiff  on  Monday 
shipped  24  head  of  cattle,  weighing  at  the 
time  of  shipment,  as  plaintiff  testified, 
about  27,700  pounds. .  According  to  the  evi- 
dence, if  th^  had  been  transported  and  de- 
livered at  Baltimore  without  unreasonable 
delay,  their  drift  would  have  been  approxi- 
mately 60  pounds  per  head,  or  1,440  pounds, 
leaving  263260  pounds  to  have  been  put  up- 
on the  market.  It  is  shown  that  the  cattle, 
when  sold  on  Wednesday  evening,  weighed 
24,000  pounds,  a  loss  of  3,700  pounds,  in- 
stead of  1,440  pounds,  the  ordinary  drift- 
thereof  had  th^  been  delivered  without  un- 
usual delay.  Plaintiff  swears  that  the  cattle 
ought  to  have  sold  for  6  cents  per  pound, 
but  did  not  bring  so  much,  because  of  their 
bad  condition,  resulting  from  their  long  con- 
finement on  the  trip  without  feed  or  wa- 
ter, and  because,  upon  their  arrival  in  Balti- 
more, the  market  had  ciosed  for  the  week, 
and  the  buyers  were  mostly  gone  to  other 
markets.  Plaintiff  says  the  cattle  sold  for 
14-35  |>er  hundred  weight.  They  broujrht 
in  market,  on  that  assumption,  $1,044. 
They  should  have  sold  for  $1,313;  thus 
showing  an  actual  loss  of  $269,  not  includ- 
ing the  extra  expenses  to  the  uhipper  for 
himself  while  delayed,  whicli  he  snys  were 
$10.  The  reduction  on  the  freight  conceded 
to  the  shipper  by  the  company  in  consider- 
ation of  the  agreement  is  not  shown  by  the 
contract,  or  otherwise  in  the  case.  As  the 
freight  on  the  car  load  of  cattle,  under  the 
contract,  was  not  a  large  sum — 22  cents  per 
hundredweight,  making  about  $61 — t!ie  part 
of  the  schedule  tariff  released  to  the  ship- 
per was  probably  not  more  than  $  1 5  or 
$20.  The  commission  merchant  who  sold 
the  cattle  says  that  from  the  time  they 
were  shipped  they  ought  to  have  arrived  a 
day  earlier,  and  that  plaintiff  was  damaged 
by  the  heavy  loss  of  weight  on  the  cattle, 
and  by  the  absence  of  buyers  and  their  com- 
petition on  the  market. 

The  contract  provides:  "That  in  the  event 
of  any  unusual  delay  or  detention  of  said 
live  stock,  caused  by  the  negligence  of  the 
said  carrier,  or  its  employees,  or  its  con- 
necting carriers,  or  their  employees  or  oth- 
erwise, the  said  shipper  agrees  to  accept  as 
full  compen.iation  for  all  loss  or  damage 
sustained  thereby,  the  amount  actually  ex- 
pended by  said  shipper,  in  the  purchase  of 
food  and  water  for  the  stock  while  so  de- 
tained." In  this  case  it  has  been  ascer- 
tained and  determined  by  the  jury  and  trial 
court  that  by  the  unreasonable  delay  and 
negligence  of  defendant  or  its  servants  dam- 
age resulted  to  the  plaintiff.  It  is  proved 
that  part  of  that  damage  was  the  result  of 
the  failure  to  feed  and  water  the  c^ittle  on 
the  trip;  and  that  no  opportunity  was  given 
to  the  plaintiff  by  the  defendant  company 
fiO  L.  R.  A. 


to  either  feed  or  water  his  cattle,  although 
he  asked  permiasion  of  the  person  in  ehai^ 
of  tlie  train  so  to  do,  during  the  journey. 
Therefore  plaintiff  expended  nothing  for 
food  or  water,  and  under  the  agreement,  if 
valid,  the  company  was  liable  to  pay  him 
nothing,  although  his  cattle  were  damaged 
by  this  n^lect.  Under  the  contract,  ac- 
cording to  its  contentifm,  the  company  may 
fi^fuse  permission  to  the  shipper  to  feed 
and  water  his  cattle,  and  thereby  impair 
their  condition,  decrease  and  destroy  their 
value,  and  then  escape  the  payment  of  ail 
damages ;  or  it  may  delay  the  deliveiy, 
without  limit  of  time,  until  the  market  be 
over,  and  the  buyers  gone,  or  until  the  coo- 
dition  of  the  cattle  renders  them  of  little 
or  no  value  on  the  market;  the  measurfe 
of  damage  in  such  case  being  the  amotmi 
nctunlly  expended  by  the  shipper  in  the 
purchaue  of  food  and  water  for  his  stock  if 
he  has  been  granted  an  opportunity  by  tbe 
company  to  so  expend  any  sum  while  so 
detained,  and  the  consideration  for  such  on 
arbitrary  agreement  and  privily  being  thp 
small  concession  and  release  to  the  shipper 
on  his  freight.  The  company  would  be  lia- 
ble for  such  expenditure  for  feed  and  wa- 
ter in  the  absence  of  a  special  contract  to 
the  contrary.  4  Elliott,  Railroads,  ft 
1.5')3;  Hutchinson.  Carr.  §g  322-324. 
Thus,  by  its  agreemnt,  upon  the  small 
conijideration  aforesaid,  to  pay  what  the 
law  would  require  it  to  pay  in  the  ahsenu-e 
of  such  agreement  and  the  reduction  in 
tariff,  the  defendant  seeks  to  shield  itself 
of  all  other  damage  to  the  shipper  oc- 
casioned by  all  and  every  kind  and  d^free 
of  the  negligence  of  itself  and  its  servants. 
Zouch  V.  Chesapeake  rf  0.  R.  Co.  36  W,  Va. 
524,  17  L.  R.  A.  116,  15  S.  E.  185,  has  been 
mentioned  as  having  some  bearin<r  upon  the 
case  before  UB.  That  was  an  action  of  tres- 
pass on  thb  case,  brought  by  Zouch  against 
the  railroad  company,  claiming  $175  dam- 
ages for  the  loss  of  a  horse  delivered  to  the 
defendant  as  a  common  carrier,  :vnd  niiich 
was  allied  to  have  been  killed  by  reason  of 
the  negligence  of  the  defendant.  Tlic  facts 
in  the  case  show  that  the  actual  cash  value 
of  the  horse  was  $175;  that  the  horse  was 
killed,  and  never  delivered  to  the  consignee. 
The  bill  of  lading  or  shipping  contract  con- 
tains the  usual  stipulations  as  to  a  reduced 
rate  of  freight  and  the  clause  agreeing  that 
the  shipper  would  not  hold  the  carrier  re- 
sponsible in  any  manner  for  the  care  and 
s,Tfety  of  the  stock,  or  of  the  persons  travel- 
ing therewith,  unless  arising  from  fraud  or 
gross  negligence,  as  specified.  The  shipper 
further  agreed,  and  for  the  consideration  of 
a  lower  freight  rate,  that  he  would  in  no 
event  hold  the  carrier  responsible  for  anv 
loss,  damage,   or  if^fe  .^^^g  l-^-l 
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stock  which  might  occur  lM(yond  its  own 
line^  and  in  case  of  any  loss  or  damage  on 
its  line  for  which  the  party  of  the  first  part 
might  be  responsible  under  the  contract 
auch  responsibility  should  be  and  was  there- 
in limited  to  $100.  The  circuit  court  gave 
judgment  in  favor  of  the  plaintiff  against 
the  defendant  for  $175,  and  the  case  was 
brought  to  this  court  on  a  writ  of  error, 
wherein  the  judgment  of  the  circuit  court 
WHS  reversed,  this  court  holding  that  "a 
common  carrier  may,  by  special  agreement, 
just  and  reasonable  in  itself,  and  fairly 
made  between  it  and  the  consignor  of  a 
horse  at  the  time  of  shipment,  fix  the  value 
of  such  horse,  upon  consideration  that  the 
rate  of  charges  for  transportation  shall  be 
commensurate  with  the  value  of  the  horse 
thw  ascertained,  and  may  also  limit  its 
liability  in  case  of  loss  to  the  amount  thus 
agreed  upon,  even  though  the  Joss  may  be 
the  result  of  n^ligence  on  the  part  of  the 
carrier,  provided  said  negligence  be  not 
gross,  wanton,  or  wilful ;  but  it  cannot 
wholly  exempt  itself  from  liability  for  loss 
resulting  from  negligence."  There  appears 
to  have  been  some  contrariety  of  opinion  in 
that  case.  One  of  the  judges  concurring 
said,  among  other  things:  "If,  however,  to 
obtain  a  lower  rate,  he  [the  shipper]  chose 
to  enter  into  a  fair  contract  limiting  the 
liability,  but  not  wholly  exempting  the 
carrier  from  liability  for  negligence,  he  is 
bound  by  his  contract."  It  is  not  stated, 
however,  to  what  extent  the  carrier  may  be 
thus  exempted,  or  from  what  kind  or  d^ree 
of  n^ligence  he  may  in  this  way  relieve 
himself.  Another  one  of  the  judges  dis- 
sented, and  filed  a  vigorous  opinion,  sup- 
ported by  New  York  C.  R.  Co.  v.  Lockwood, 
17  Wall.  357,  21  L.  ed.  627,  and  other  au- 
thorities, in  which  he  fully  discusses  the 
question  of  the  liabilities  of  common  car- 
riers. 4  Elliott,  Railroads,  {  1510,  says: 
"The  general  rule  is  well  established  by  the 
weight  of  modem  authority,  in  accordance 
with  reason,  that  a  fair  bona  fide  valuation 
of  goods  as  a  basis  for  the  carrier's  charges 
is  binding  upon  the  shipper,  and  that  a 
valid  contract  may  be  made  limiting  the 
liability  of  tlie  carrier  to  that  sum.  where  it 
is  supported  by  a  sutficient  consideration, 
such  as  a  reduced  rate  of  freight.  There 
can  be  no  question,  we  think,  as  to  the  jus- 
tice of  the  rule  as  above  stated.  Where, 
however,  the  valuation  is  an  arbitrary  one, 
made  by  the  carrier,  or  the  latter  thus  seeks 
to  escape  liability  for  its  own  negligence  be- 
yond the  amount  fixed,  and  such  amount  is 
obviously  much  less  than  the  true  value  of 
the  goods,  a  different  question  arises."  6 
Cyc.  JjSl-w  &  Proc.  400;  Hutchinson,  Car- 
riers, S  237.  Zouch  V.  Chesapeake  £  O.  R. 
Go.  36  W.  Va.  624,  17  L.  R.  A.  116,  16  S. 
60  L.  R.  A. 


E.  185,  is  not  applicable' to  this  case,  the 
main  question  ther^  decided  being  entirely 
different  from  the  one  under  consideration 
here.  There  the  court  gave  effect  to  the 
contract  by  which  the  parties  beforehand 
had  fixed  the  amount  of  money  to  be  paid 
1^  the  defendant  to  the  owner  of  the  horse 
upon  the  future  loss  thereof,  if  loss  should 
afterward  happen,  instead  of  requiring  the 
company  to  pay  the  full  value  of  the  horse 
as  otherwise  proved. 

Upon  reason  and  the  great  weight  of  the 
authority  we  hold  that  the  defendant  com- 
pany cannot,  in  this  case,  by  its  contract, 
or  any  of  the  provisions  thereof,  exempt  it- 
self from  any  liabiltiy  for  loss  or  damage 
occasioned  to  the  plaintiff  which  has  in  any 
degree  been  caused  by  the  negligence  or  mis- 
feasance of  itself  or  its  servants.  It  fol- 
lows, therefore,  that  the  court  did  not  err 
in  giving  to  the  jury  said  instructions  Nob. 
2  and  3  asked  for  by  plaintiff,  nor  in  refus- 
ing to  give  to  the  jury  instructions  Nos.  1 
and  2  asked  for  by  defendant. 

Is  the  judgment  right  upon  the  evidence? 
Did  the  defendant  deliver  the  cattle  at  the 
place  of  destination  safely,  and  within  a 
reasonable  time  T  An  unusual  delay  in 
their  delivery  having  been  proved,  it  de- 
volved upon  the  defendant  to  show  that  the 
delay  was  from  a  cause  for  which  it  waa 
not  responsible.  "It  seems,  however,  that 
on  proof  of  a  delay  in  delivery  a  prima  facie 
case  is  made  out  against  the  carrier,  and 
the  burden  of  proof  rests  upon  it  to  show 
that  ...  it  was  not  responsible.  It 
rests  on  the  carrier  for  the  additional  rea- 
son that  such  facts  are  peculiarly  within 
the  knowledge  of  the  carrier,  and  not  easily 
ascertained  by  a  shipper."  5  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  254;  2  Greenl.  Ev.  § 
210;  Parker  v.  Atlantic  Coast  lAne  R.  Co. 
133  N.  C.  335,  63  L.  R.  A.  827,  46  S.  E.  659; 
Brown  V.  Adama  Emp.  Co.  15  W.  Va.  812; 
Hutchinson,  Carr.  §  766.  The  question  as 
to  what  is  a  reasonable  time  for  the  trans- 
portation, and  as  to  the  reasonableness  and 
sufficienoy  of  the  excuse  which  the  carrier 
makes  for  delay,  is  for  the  jury.  6  Cyc. 
Law  Ai  Proc.  449,  and  cases  cited;  6  Am. 
Eng.  Enc.  Law,  2d  ed.  p.  270;  4  Elliott, 
Railroads,  $  1520;  Hutchinson.  Carr.  §  343. 
It  is  the  peculiar  province  of  the  jury  to 
determine  the  credibility  of  the  witnesses 
and  to  weigh  the  evidence,  and  a  verdict 
will  not  be  set  aside  merely  because  the 
court,  if  trying  the  question  of  ftict,  would 
have  found  differently.  A  verdict  must  be 
manifestly  and  palpably  wrong  to  justify  a 
new  trial.  14  Enc.  PI.  &  Pr.  722.  The 
weight  of  the  evidence  is  for  the  jury,  and, 
unless  it  plainly  preponderates  against  the 
verdict,  it  will  not  be  disturbed.  8coit  v. 
Oh^aapeake     0.  R.         ^d"^^  Oc^gfe 
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8.  E.  211.  Where  %  cue  haa  been  fidrly 
sulnnitted  to  a  juiy,  and  a  Terdiot  fairly 
rendered,  it  ought  not  to  be  interfered  wIUl 
1^  the  courtf  nnleaa  manifest  wrong  and 
injustice  have  been  done,  or  unlesa  the  ver- 
dict ia  plainly  not  'warranted  by  the  evi- 
dence or  facta  proved.  Btate  v.  Yatee,  21 
W.  Va.  761;  MiUer  v.  (NtiMM*  F.  U.  A  L. 
Ina.  Co.  12  W.  Va.  US,  20  Am.  Bep.  452; 
Oragaon'a  Gate,  6  Gratt.  712;  Smith  v.  Nor- 
folk d  W.  R.  Co.  48  W.  Va.  69,  36  B.  E.  834. 
Where  a  motion  for  a  new  trial  is  on  the 
ground  that  the  verdict  was  contrary  to  the 
evidence,  and  the  motion  is  denied^  the  opin- 
ion of  the  trial  court  is,  on  audi  point,  en- 
titled  to  great  respect  in  the  appellate 
court,  which  will  grant  such  new  trial  only 
in  case  there  haa  been  m  plain  deviation 
from  right  and  Justice.  Smith  v.  Parken- 
burg  Go.  Op.  Amo.  48  W.  Va.  232,  87  S.  B. 
64S;  Bigler  v.  Bmhe,  44  W.  Va.  687,  30  B. 
E.  76. 

The  questions  of  fact  involved  in  this 
ease  were  fairly  submitted  to  ihe  jury,  and 
a  verdict  fairly  rendered  thereon  in  lavor  of 
the  plainUff.  The  court  also  heard  the  ev- 
idence, refused  to  interfere  with  thi^  ver- 
dict^ (md  overruled  the  motion  of  defendant 
to  set  it  aside.  We  are  of  opinion  that  the 
circiUt  court  did  not  err  in  so  refusing. 

For  the  reasons  hereinbefore  stated,  the 
judgment  aforeaaid  is  chimed. 


John  BA8SELL 

V. 

John  O.  CAYWOOD,  Impleaded,  etc.,  Appt. 

(54  W.  Vo.  241.) 

•1.   Where  land  tm  bona  flde  aold  in  the 
lUetiiae  of  m  htuband  to  aativfr  a  lien 

or  enmmbrance  thereon  paramonnt  to  tiie 
wife's  amtlngent  right  of  dower,  and  sach 
land  sells  for  more  than  enough  to  sBtlBf; 
aaeh  puramount  claim  of  claims  and  the  oec- 
eBsary  coata  and  expecBes,  such  contingent 
right  of  dower  In  the  surplus  remains  a 
charge  (not  assignable  In  kind)  on  such  land, 
unless  the  aame  Is  sold  free  and  aeqolt  from 
aocfa  eontlngencr. 
S.  The  pBrchascr  who  bays  saoh  Uuid 
anbjeet  to  such  contlnffevey  aseames 
the  risk  thereof,  and  be  cannot  have  the  same 
charged  up  to,  or  set  off  against,  the  purchase 
price. 

(November  28,  1908.) 

APPEAL  by  defendant  Cayvood  from  a 
decree  of  the  Circuit  Court  for  Harri' 

•Headnotes     Dbnt,  JT. 


NoTB. — ^As  to  effect  of  sale  of  land  nnder 
mortgage  czecutloo  for  taxes,  etc.,  on  wife's 
right  of  dower,  see  ttofe  to  Flowers  v.  Flowers, 
18  L.  B.  A.  7S, 
66  L.  TL  A. 


son  Ooun^  in  favor  of  plaintiff  seqnsater- 
ing  a  portion  of  the  proceeds  of  the  aale  of 
certain  real  estate  to  satisfy  dower  tigfata. 
Baverted. 

The  facts  are  stated  in  the  opinion. 

Meamra.  Dawia  Jfc  Dawla  and  Oaasam  B. 
Swarts,  for  appellant: 

When  realty  is  Bold  under  a  lien  para- 
mount to  tiie  wife's  claim  of  dower,  sudh 
realty  eannot,  xntAer  any  eiroomstanoes,  be 
chai^ied  wi^  her  dower  in  the  aurplu^  in 
the  hands  of  a  purchaser  at  such  8sJ«;  and 
her  claim  henceforth  can  only  be  asserted 
against  the  surplus  ftrad  itself.  The  stat- 
ute says  in  so  many  words  that  the  dower 
shall  not  be  in  the  land,  but  in  the  aurplua 
proceeds  of  the  sale  thereof.  If  her  proapee- 
tive  darner  cannot  be  charged  on  plaintiff*a 
land,  he  haa  no  oonoem  in  the  mattert  for 
it  has  never  yet  been  held  that  a  purchaser 
is  compelled  to  see  to  the  application  of  the 
purohaae  mon^  after  it  has  been  paid  aa 
per  contract. 

iZobtnsOn  V.  Shaoklett,  29  Qratt.  108. 

During  the  life  of  the  husband  a  court  of 
equity  cannot  get  jurisdiction  of  the  caaa  in 
order  to  secure  to  the  wife  her  dower  in  a 
surplus  arising  from  sale  of  the  land,  unlesa 
the  land  itaelf  Is  in  eoiaa  way  brought  with- 
in the  jurisdiction  of  the  court;  and  in 
such  a  proceeding  the  court  will  make  no 
provision  for  the  wife,  nnless  the  surplus  ia 
threatoied  by  lima  on  the  surplus  sabse- 
quent  to  her  dower,  and  in  no  ease  over  the 
protest  of  the  husband. 

Holden  V.  Boggaas,  20  W.  Va.  63 ;  Wilson 
V.  Davisaon,  2  Rob.  {Va.)  384;  laege  v. 
Boaaieua,  IS  Oratt.  83,  76  Am.  Dec.  189  ; 
Robinson  v.  Shwsklett,  29  Gratt.  107  ; 
George  v.  Hess,  48  W.  Va.  584,  37  S.  E.  664. 

Meaara.  Taney  HarrisoB  and  JiAm 
Baaaell  for  appellee. 

Dent,  J.,  delivered  the  opinion  of  the 

court: 

"This  is  an  appeal  from  a  decree  of  the 
circuit  court  of  Harrison  coimty,  passed  at 
the  May  term,  1903,  in  favor  of  the  appellee, 
John  Basaell,  against  the  appellant,  John 
G.  Caywood,  sequestering  part  of  the  sur- 
plus funds  arising  from  the  sale  of  a  house 
and  lot  in  Clarksburg  upon  which  two 
deeds  of  trust  had  been  given  by  Alfred 
Caywood  and  wife  (he  being  the  father  of 
appellant,  John  Q.  Caywood)  to  secure  two 
debts  to  a  creditor,  Mrs.  De  Haas.  One  of 
the  trusts  was  made  on  November  29,  1892, 
and  the  other  on  May  4,  1896,  by  Alfred 
Caywood  and  wife,  and  Alfred  Caywood  and 
his  wife  died  in  February,  1899,  leaving  the 
deeds  of  trust  imsatisfied.  On  the  29th  day 
of  November,  1902,  Edwin  Maxwell,  who 
was  trustee  in  the  deed  of  trust  of  May  4, 

1896,  uid  who  had  beat  appointed  trustee^  in 
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place  of  Mr.  Clifford,  who  had  died  to  exe- 
cute the  tnut  of  November  29,  1892,  sold  the 
property  in  the  manner  provided  by  law, 
and  appellee  became  the  purchaser  at  the 
price  of  $5,501,  of  which  sum  he  paid  to 
the  trustee,  Maxwell,  $2,009.73,  being  the 
amount  of  the  two  deeds  of  trust  plus  the 
costs,  commisBiona,  and  other  expenaea  of 
sale,  leaving  an  unpaid  balance  or  surplus 
of  $3,501.26,  for  which  appellee  gave  his 
notes,  with  personal  security,  payable  in 
one  and  two  years  from  date  of  sale.  John 
Q.  Caywood,  at  the  time  of  the  sale,  and 
prior  thereto,  waa  married,  his  wife  being 
the  defendant,  Koaa  C.  Caywood.  The  ap- 
pellant, John  Q.  Caywood,  was  and  still  is, 
in  bad  health,  and  the  chances  all  seemed, 
at  the  date  of  the*  sale,  and  still  seem,  to 
favor  the  death  of  appellant  prior  to  the 
death  of  his  wife,  and  as  she,  immediately  af- 
ter the  sale,  announced  pretty  emphatically 
that,  should  she  survive  him,  she  would 
claim  dower  in  the  surplus  proceeds,  and 
charge  it  upon  the  property,  appellee  filed 
his  bill,  setting  up  substantially  what  has 
been  previously  stated,  ailing  that  defend- 
ant Rosa  C.  Caywood  would  not,  in  the 
opinion  of  appellee,  should  she  survive  her 
husband,  be  entitled  to  take  dower  in  the 
surplus  proceeds,  and  charge  the  value  of 
It  upon  the  lot,  notwithstanding  the  decision 
in  Holdm  v.  Boggess,  20  W.  Va.  62;  and 
appellee  prayed  by  bis  bill  that  the  present 
value  of  the  dower  of  Rosa  C.  Caywood,  as- 
suming that  her  husband  waa  then  dead, 
should  be  secured,  set  apart,  or  sequestered 
during  the  life  of  appellant,  so  as  to  exon- 
erate the  property  sold  in  the  event  the 
husband  should  die  first.  The  appellant, 
John  G.  Caywood,  by  counsel,  entered  his 
demurrer  to  the  bill,  which  was  overruled 
1^  the  court,  and  the  defendants  thereupon 
waived  the  right  to  answer,  and  then  the 
cause  ma  submitted  upon  the  IhU  taken  for 
confeaaed,  and  the  court,  upon  a  hearing, 
passed  a  decree  directing  that  appellee 
should  pi^  to  the  receiver  of  the  court  the 
aum  of  $739.37  oa  tiie  cash  value  of  the 
dower  of  Soaa  G.  Caywood,  assuming  her 
husband  to  be  then  dead,  or  Uiat  he  would 
die  upon  the  day  after  the  date  of  the  de- 
cree; and  the  court  farther  directed  that 
the  fund  should  be  held  1^  the  receiver  dur- 
ing  the  life  of  John.  0.  Caywood,  unless  his 
wife,  Rosa  C,  should  sooner  die,  in  which 
event  the  fund  waa  then  to  be  paid  to  him, 
and,  in  the  event  she  survived  him,  the  prin- 
cipal, or,  rather,  so  much  thereof  as  might 
then  be  the  equivalent  of  the  cash  value  of 
her  dower  in  the  proceeds  of  sale,  should  be 
paid  to  her,  and,  in  the  meantime  and  dur- 
ing the  joint  lives  of  John  Q.  and  Rosa  C. 
Caywood,  the  interest  upon  the  fund  was  to 
be  paid  to  him;  and  from  this  decree  John 
00  L.  R.  A.  5G 


Q.  Caywood  has  appealed.  The  decree  also 
provided  that,  when  such  sum  should  be 
paid  by  appellee,  he  should  be  entitled  to 
credit  for  it  upon  his  second  note  given  to 
the  trustee,  the  first  note  having  been  paid." 

This  statement  of  the  case  is  adopted 
from  appellee's  brief.  It  is  evident  there- 
from that  the  object  of  the  litigation  is  to 
have  this  court  review  and  disapprove  of 
its  decision  in  the  case  of  Holden  v.  Bog- 
gess, 20  W.  Va.  62;  otherwise  the  holding 
in  the  syllabus  of  that  case  that  the  pur- 
chaser "made  his  bids  and  purchased  the 
land  with  reference  to  and  subject  to  said 
contingent  right  of  dower"  (p.  62)  must 
be  conclusive  of  this  case,  and  determine  it 
against  the  appellee;  for,  if  he  purchased 
with  reference  to  and  subject  to  such  con- 
tingent right  of  dower,  he  assumed  all  the 
risks  of  such  contingency  in  addition  to  the 
purchase  price  he  agreed  to  pay.  Such  is 
undoubtedly  the  risk  he  did  take,  for  he  waa 
fully  aware  of  the  decision,  although  he 
may  have  also  taken  into  consideration  a 
belief  that  he  might  be  able  to  have  the  de- 
cision nullified.  This  is  an  additional 'risk 
he  personally  assumed.  The  decision  estab- 
lished a  rule  of  property  which  ought  not 
to  be  disturbed  except  for  the  most  cogent 
reasons.  The  appellee's  case  furnishes  no 
such  reason,  for  he  purchased  with  full 
knowledge  of  the  rule,  and  which  properly 
enabled  Iiim  to  purchase  the  proper^  for  a 
price  less  than  he  would  have  had  to  pay 
had  his  present  contention  been  at  that 
time  established  by  a  decision  of  this  court. 
Other  bidders  no  doubt  accepted '  such  rule 
as  the  law  of  the  land,  and  were  deterred 
from  higher  bidding  by  reason  of  such  con- 
tingen^r  hanging  over  the  property.  So 
that  the  appellee  has  nothing  to  lose,  but 
everything  to  gain,  if  he  can  transfer  his  as- 
sumed contingency  from  his  own  shoulders 
to  those  of  the  appelluit.  And  it  would 
seem  to  be  equitable,  even  if  the  court 
should  overrule  the  former  detasion,  not  to 
permit  appdlee  thereby  to  escape  the  con- 
tingent risk  he  assumed.  The  decision  does 
not  and  cannot  hurt  him,  and  yet  it  might 
be  harmful  to  many  others  to  overrule  it  at 
this  tinw,  when  it  has  been  standing  over 
twenty  years  unquesti<aied.  The  appellee 
claims  that  he  has  a  superior  equity  to  the 
appellant.  He  baa  no  equity,  unlesa  he  can 
base  it  on  his  private  belief  that  the  law 
had  been  misconstrued,  and  therefore  he 
purchased  the  pn^rty  free  from  the  oon- 
tingeni^  involved.  This  would  be  found- 
ing an  equity  on  a  personally  assumed  risk, 
while,  on  the  other  hand,  the  appellant  and 
other  bidders  had  the  right  to  believe  that 
the  property  was  being  sold  subject  to  the 
contingency.  The  equity,  it  is  to  be  regard- 
ed, Tvsts  with  Uie  appellant.   When^the  law, 
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is  known  in  advance,  purchasers  are  pre- 
sumed to  purchase  with  full  knowledge 
thereof;  and  it  would  be  unfair  and  unjust 
to  change  it  so  as  to  affect  contracts  of 
which  it  has  become  a  part.  23  Am.  &  Eng. 
Enc.  Law,  p.  28;  27  Am.  Dec.  633;  Boon  v. 
Boicera,  30  MisB.  256,  64  Am.  Dec.  159;  Wil- 
aon  V.  Petri/,  29  W.  Va.  169,  1  S.  E.  302. 
From  this  it  is  plain  that  the  appellee  is 
not  in  a  position  to  ask  this  court  to  over- 
rule the  case  of  Holden  v.  Boggeaa,  although 
the  statute  may  have  been  erroneously  con- 
strued. He  has  neither  equity  nor  justice 
on  his  side.  If  the  property  had  for  any 
reason  been  sold  free  from  the  contingency, 
his  position  might  have  been  different. 
There  may  be  cases  in  which  it  would  be 
proper  for  a  trustee  or  court  to  sell  prop- 
erty free  from  a  contingent  right  of  dower. 
In  such  cases  the  purchaser  will  be  pro- 
tected by  a  sequestration  of  a  proper  pro- 
portion of  the  proceeds  of  sale.  Even  if  the 
appellee  had  some  right  to  attack  the  de- 
cision referred  to.  this  court  could  not  over- 
rule it,  though  it  did  not  properly  expoimd 
the  Taw,  except  for  good  and  cogent  reasons 
to  promote  the  ends  of  justice  and  vindicate 
the  law.  The  decision  is  to  the  effect  that, 
if  a  purchaser  buy  lands  sold  to  pay  liens 
thereon,  and  the  wife  of  the  owner  has  a 
contingent  right  of  dower  in  the  surplus 
proceeds  of  sale,  such  purchaser  takes  such 
lands  subject  to  sucii  contingent  right  of 
dower  to  the  extent  that  the  amount  thereof 
may  be  charged  against  such  lands  in  his 
hands  when  such  dower  right  may  become 
consummate,  unless  such  dower  right  has 
been  otherwise  provided  for  or  satisfied. 
The  section  of  Code  18S9  construed  is  S  3, 
chap.  65,  which  reads  as  follows:  "Where 
the  land- is  bona  fide  sold  in  the  lifetime  of 
a  husband  to  satisfy  a  lien  or  raeumbrance 
thereon,  created  by  deed  in  which  the  wife 
has  united,  or  for  the  purchase  money  there- 
of, whether  she  has  united  therein  or  not, 
or  created  before  the  marriage,  or  other- 
wise paramount  to  the  claim  of  the  wife,  she 
shall  have  no  right  to  be  endowed  in  the 
said  land.  But,'  if  a  surplus  of  the  pro- 
ceeds of  sale  remain  after  satisfyii^  the  said 
lien  or  encumbrance  or  purchase  money, 
she  shall  be  entitled  to  dower  in  said  sur- 
plus, and  a  court  of  equity  having  juris- 
diction of  the  case  may  make  such  order  as 
may  aeeni  to  it  proper  to  secure  her  ri<2;ht." 
The  appellee  claims  that  this  section  meau», 
and  should  be  so  construed,  that  such  land 
is  to  be  sold  entirely  free  and  acquit  from 
suCli  contingent  right  of  dower;  that  it 
only  attaches  to  the  surplus,  and  that  it  is 
the  duty  of  a  court  of  equity  in  all  cases  to 
secure  such  right.  On  first  impression  this 
undoubtedly  appears  to  be  the  true  mean- 
ing of  the  statute,  but  when  we  come  to 
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take  into  consideration  the  nature  of  a  con- 
tingent right  of  dower, — that  it  is  a  mere 
inchoate  expectancy,  which  may  never  be- 
come vested,  about  which  no  suit  can  be 
maintained, — the  construction  of  such  sec- 
tion must  be  broad  enough  to  accomplish 
the  end  of  its  enactment.  Oeorge  v.  Best, 
48  W.  Va.  534,  37  S.  E.  564.  The  first 
clause  bars  her  dower  in  the  land  to  the 
extent  of  the  paramount  liens,  and  also  pre- 
vents the  dower  in  the  surplus  being  as- 
signed in  kind.  The  second  clause  gives  her 
dower  in  the  surplus,  and  by  the  retention 
of  the  word  "dower"  makes  it  an  interest 
in  and  chargeable  against  the  land,  except 
as  qualified  by  the  first  clause,  and  this  is 
that  it  cannot  be  assigned  in  kind,  but  may 
be  to  the  extent  of  the  surplus  as  a  measure 
nf  value  charged  against  the  same.  It  is 
also  provided  that  in  any  proper  case  a 
court  of  equity  may  secure  such  right  of 
dower.  There  may  be  cases  in  which  it  may 
be  proper  and  right  to  sell  the  land  with 
the  consent  of  thoee  in  interest,  and  with 
or  without  the  consent  of  the  dowresf.  free 
and  acquit  from  such  contingency;  and  in 
such  cases  it  would  be  the  duty  of  a  court  of 
equity  having  jurisdiction  thereof  to  pro- 
vide for  the  securing  of  such  dower  right. 
Ordinarily,  the  only  way  to  provide  for  such 
contingency  is  to  permit  the  land  to  be  sold 
subject  thereto.  To  give  a  different  con- 
struction to  this  section,  we  must  treat  the 
dower  right  as  sometliing  more  than  an  in- 
choate expectancy,  and  change  the  common- 
law  rules  in  relation  thereto;  and  it  might 
become  necessary,  before  sales  could  b^* 
made  of  lands  in  which  a  wife  may  have  a 
contingent  right  of  dower,  to  have  such 
wife  impleaded,  and  the  value  of  such  con- 
tingency ascertained  and  secured,  and  thus 
impose  upon  «>urts  of  equity  much  unneces- 
sary and  vain  labor.  How  much  better  it 
is  to  allow  the  purchaser  to  take  the  risk 
of  such  contingency  T  If  he  wants  to  get  lid 
of  it,  he  can  do  so  by  purchase,  as  a  wife 
has  a  right  to  relinquish  the  same.  Thus, 
it  is  plain  that  the  conclusion  reached  by 
the  court  in  the  case  of  Eolden  v.  Boggvu 
is  neither  unjust  nor  unreasonable,  although 
the  language  of  the  statute  might  be  other- 
wise construed.  If  purchasers  understand, 
as  the  purchaser  did  in  this  case,  that  in 
judicial  and  other  similar  sales  th^  aie 
purchasing  subject  to  any  contingent  right 
of  dower  that  may  exist  against  the  land, 
they  may  make  their  bids  accordingly,  and 
assume  the  risks  thereof.  If  owners  and 
others  want  the  land  sold  free  and  acquit 
from  such  contingencies,  they  can  make  the 
necessary  1^1  prorision  for  so  doing.  To 
overrule  ffolden  v.  Boggeaa,  we  must  alsso 
overrule  Oeorge  t.  Beu,  as  both  these  eases 
are  dependent  on  the  samej^^l  pruiciples. 
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are  conBtructions  of  the  same  statute,  and 
mutually  support  each  other. 

In  the  caaee  of  KohiMon  v.  Shacklett,  29 
Gratt.  99,  and  HurH  v.  Dulaney,  87  Va. 
444,  12  S.  E.  800,  the  Virginia  court 
reached  juat  the  opposite  oonolusion  to  that 
reached  by  our  court  in  the  case  of  Bolden 
V.  Boggeaa.  Hogg's  Equity  Principles,  130, 
note.  It  seema  to  me  that  an  examination 
of  these  cases  shows  that  the  Virginia  oourt 
followed  the  apparent  language  of  the  stat- 
ute without  rc^rd  to  the  purpose  of  the 
enactment,  and  without  considering  the 
quality  and  nature  of  a  contingent  right  of 
dower  at  common  law.  It  is  true  they  1^ 
undetermined  the  question  as  to  how  such 
contingency  was  to  be  secured  to  the  wife  in 
case  the  land  is  sold  prior  to  the  death  of 
the  husband,  holding  that,  on  account  of  its 
weight  and  importaince,  they  would  leave  it 
for  future  conmderation  when  properly  pre- 
sented to  them.  This  is  the  very  question 
the  court  ought  to.  have  considered  before 
pronoimcii^  decree  relieving  the  land  from 
being  chai^;ed  therewith.  They  should  hive 
construed  the  statute  as  a  whole,  and  not 
by  piecemeal.  This  court  construed  it  as  a 
whole,  and  reached  the  just  eonelnsion  thit, 
in  considerii^  the  nature  of  a  contingent 
right  of  dower  at  common  law  and  by  st.it- 
utc,  there  was  no  other  truly  equitable  Way 
to  preserve  it  to  the  -wife  so  that  she  could 
secure  it  when  it  became  ooDHUnunate  at  the 
death  of  the  husband,  except  by  making  it 
a  charge  on  the  land  when  sold  daring  cov- 
erture, and  that  this  was  the  only  way  in 
which  the  true  intention  of  the  enactment 
could  be  effected.  In  doing  so  the  court 
merely  held  that  the  land,  imless  otherwise 
provided,  was  sold  subject  to  the  contins^ht 
right  of  dower,  and  the  purchaser  assumed 
the  risk  thereof.  This  is  the  usual  practice 
in  equity  when  such  contingency,  being  an 
inchoate  expectancy,  hovers  over  land.  It 
is  too  uncertain  for  equitable  consideration, 
and  the  risk  thereof  ie  left  to  the  purchaser. 
On  the  other  hand,  the  Virginia  enurt  holds 
that  by  virtue  of  the  statute  tlie  land  is  sold 
free  and  acquit  from,  and  the  court  finds  no 
abiding  place  for,  such  contingency.  Now, 
if  the  court  had  gone  further,  and  held  that 
the  common-law  nature  of  a  contingent 
right  of  dower  had  been  so  changed  by  the 
statute  as  to  give  a  court  of  equity  juri-f- 
(liction  thereof  during  the  life  of  the  hus- 
band, and  that  it  had  bfcome  a  vested 
estate  liable  to  be  defeated  on  the  death  of 
the  wife  prior  to  that  of  the  husband,  and 
that  provision  therefor  should  be  made  in 
all  cases  coming  within  the  purview  of  a 
court  of  equity,  whether  the  wife  was  a 
party  to  the  suit  or  not,  then  its  d;ter- 
mination  might  be  accepted  as  finul  and 
just.  Perceiving  the  diificulties  presented, 
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the  court  purposely  avoided  them.  In  do- 
ing so,  it  committed  error,  which  hereafter 
will  have  to  be  rectified.  In  Robinson  T. 
Shacklett,  29  Gratt.  107,  Judge  Staples 
says :  "The  object  of  the  statute  seems 
to  be  to  provide  for  a  case  in  which  the 
land  is  sold  in  the  lifetime  of  the  husband 
when  the  wife  has  a  mere  contingent  right 
of  dower.  Whether  the  wife  ought  not  to 
be  a  party  to  the  suit  to  enforce  the  lien 
or  encumbrance,  and,  if  so,  whether  she  is 
concluded  by  the  decree;  whether  the  court 
is  bound  to  make  an  order  at  all  events 
for  the  protection  of  her  rights,  or  whether 
it  has  a  discretion  on  the  subject;  and 
whether,  if  the  court  fails  to  make  such  or- 
der, and  directs  the  surplus  to  be  paid  to 
the  husband  or  distributed  among  his  cred- 
itors, the  wife  has,  after  the  death  of  the 
huslwnd,  any  remedy,  and,  if  so,  what  it 
is, — are  difBcult  qurations,  which  do  not 
arise  in  the  present  aspect  of  the  case,  and 
ought  not  now  to  be  passed  upon.  One 
thing  would  seem,  however,  to  be  very 
clear, — that  the  land  is  not  liable  in  the 
hands  of  the  purchaser;  nor  is  he  bound 
to  see  to  the  applieatioil  of  the  purchase 
money,  or  that  an  order  is  entered  for 
the  protection  of  rights  of  the  wife."  In 
short,  the  court  holds  that  the  land  is  sold 
free  and  acquit  from  the  contingent  right 
of  dower;  but  to  determine  what  becomes 
of  the  contingency  is  too  difficult  a  question 
for  the  present  investigation  of  the  court. 
In  the  case  of  Ohidmera  v.  Funk,  76  Va. 
717,  the  Virginia  court  held,  Judge  Staples 
<lelivering  the  opinion,  that,  "in  the  inter- 
pretation of  statutes,  as  of  deeds,  the  pri- 
mary object  is  to  ascertain  the  intention 
of  Uie  lawmakers,  and  to  give  that  intui- 
tion effect,  although  the  construction  may 
not  be  in  conformity  with  the  letter  of  the 
law."  The  whole  statute  must  be  taken 
together,  and  the  different  provisions  recon- 
ciled, so  as  to  make  the  entire  act  consistent 
and  harmonious.  If  the  court  had  fol- 
lowed out  its  own  rules,  and  construed  the 
statute  aa  a  whole,  inst^d  of  avoiding  such 
construction,  its  conclusion  might  not  have 
been  different  from  that  reached  by  this 
court,  which  did  construe  the  statute  as  a 
whole  in  the  light  of  the  common  law.  Bonfc 
of  Bramwell  v.  Mercer  County  Ct.  36  W. 
Va.  341,  15  S.  E.  78.  The  Virginia  court 
conatmes  a  clause  of  a  section  of  the  stat- 
ute, and  leaves  a  dependent  clause  not  con- 
strued because  it  is  difficult  of  construction 
^^tanding  alone.  This  court  construes  the 
tvliole  section  together,  and  arrives  at  a 
much  more  equitable  and  just  construction, 
iilthough  not  in  harmony  with  the  appar- 
ent letter  of  the  law.  Under  the  decision 
of  this  court,  all  such  sales,  wbet'icr  made 
by  a  court  or  trustee,  are  subjt-ct  tp  anyj 
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contingent  right  of  dower  existing  at  the 
time  of  the  sale  in  the  subject-matter  there- 
of, unless  otherwise  provided,  and  the  pur- 
chaser assumes  the  risk  of  such  contingency 
ever  hecoming  vested.  Under  the  dfcision 
of  the  Virginia  court,  all  such  pales  are 
made  free  and  acquit  from  all  such  contin- 
gencies; and  they  are  left  to  take  care  of 
themselves',  subject  to  future  determination 
of  the  court  on  proper  case  presented.  It 
does  not  make  any  difference  to  a  purchaser 
which  of  tliese  rules  prevails  if  he  has 
notice  thereof  at  the  time  of  his  purchiae. 
The  rule  become.^  a  part  of  his  puTchaae. 
He  makes  hia  purchase  with  open  eves,  and 
if  under  it  he  purchases  subject  to  th".  con- 
tingency, he  assumes  the  responsibility 
thereof.  If,  on  tlie  other  hand,  he  pur- 
chases free  and  acquit  from  such  contin- 
gency, the  responsibility  never  attaches  to 
him.  The  plaintiff  in  this  case  is  not  an 
innocent  purchaser.  He  was  familiar  with 
the  rule,  and  stated  it  to  the  trustee  mak- 
ing the  sale.  The  purchaser  in  Holden  v. 
Boggees  might  with  some  d^ee  of  pro- 
priety claim  to  be  an  innocent  purcliaser. 
Not  so  the  purchaser  in  the  present  case. 
He  knew  of  the  conflict  between  the  Vir- 
ginia court  and  this  court.  He  took  the 
risk  of  being  able  to  convince  the  court  of 
its  error.  This  does  not  make  him 
an  innocent  purchaser,  for  he  was 
fully  aware  of  the  dangerous  charac- 
ter of  the  risk  he  assumed  in  so  doing. 
He  was  probably  urged  on  thereto  by  the 
decisions  of  this  court  in  the  cases  of 
Freer  v.  Davis,  52  W.  Va.  1,  59  L.  R. 
A.  556,  94  Am.  St.  Rep.  896,  43  S.  K.  164; 
Richmond  v.  Henderson,  48  W.  Va.  389,  37 
S,  E.  653;  Ralston  v.  Weston,  46  W.  Va. 
644,  76  Am.  St.  Rep.  834,  33  S.  E.  326; 
and  Mayer  v.  Frobe,  40  W.  Va.  246,  22  S. 
K.  68.  This  case  lacks  the  necessity  and 
justice  that  influenced  the  court  in  the 
other  cases  referred  to^  and  he  fails  to  show 
any  good  cause  for  oTerruling  the  case  at- 
tacked other  than  tiie  mere  letter  of  the 
law,  without  r^ard  to  its  spirit  and  inten- 
tion. His  contention  cannot  be  sustained. 
The  case  of  laege  v.  Boasimta,  15  Gratt.  83, 
76  Am.  Uec.  180,  is  not  inconsistent  with 
this  determination,  as  it  is  herein  recog- 
nized that  a  court  of  equity,  by  consent 
of  the  parties  in  interest,  may  direct  a 
sale  free  and  acquit  from  a  contingent 
right  of  dower.  In  suCh  case  the  contingen- 
cy does  not  follow  the  property  into  the 
hands  Of  tlie  purchaser,  but  attadies  to 
the  proceeds  of  sale,  and  it  becomes  obliga- 
tory on  the  court  to  make  the  necessary 
provision  for  the  preservation  of  the  wife's 
rights  during  coverture.  The  decision  of 
this  court  In  the  cases  of  Hokten  v.  Boggesa 
and  George  v.  Hest  are  approved,  and,  as 
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plaintiff  became  the  purchaser  of  the  prop- 
erty in  controversy  subject  to  the  contin- 
gent right  of  dower,  he  is  not  entitled  to 
the  relief  prayed  for  in  his  bill. 

The  decree  is  reversed,  tOe  demurrer  sus- 
tained, and  the  bill  dismissed  as  bdng 
without  equity. 


D.  G.  McCLUNG 

V. 

Frances  Y.  SIEG,  Impleaded,  etc.  A|lpf. 
(  W.  Va  ) 

*1.    WheresB  admlnlstrstov* 

notice  of  K  debt  «K«in*t  the  Mtete  st 
hiK  Intevtate,  makeM  distribatloM  of 

the  estate,  and  is  afterwards  compelled  to 
pay  the  debt,  and  there  Is  no  fraud  or  Im- 
proper conduct  Imputable  to  htm  respecting 
either  creditor  or  tbe  distributees,  be  may. 
Id  equity,  compel  tbe  distributees  to  refund  to 
bim  the  amount  of  the  debt.  Interest,  and 
costs  wblcb  be  has  been  compelled  to  pay, 
and  his  expenses  In  tbe  defense  of  the  salt, 
although  be  baa  taken  no  refnndlng  bond. 

2.  When  tbe  principal  adBinlatrntor  ot 
tm  estate  baa  been  appointed  aaA  re- 
aides  in  nnotber  state,  and  an  ancillary 
administrator  bas  been  appointed  In  this 
state,  and  such  ancillary  administrator  has. 
In  ignorance  of  a  debt  against  the  estate  of 
bis  Intestate,  turned  tbe  assets  over  to  the 
principal  administrator,  and  tbe  principal  ad- 
ministrator bas  made  complete  or  partial  dis- 
tribution thereof,  and  the  ancillary  adminis- 
trator Is  compelled  to  pay  such  debt  out  of 
bla  own  funds,  and  Is  not  guilty  of  any  fraud 
or  Improper  conduct,  he  la  entitled  to  reim- 
bursement by  tbe  dUtrlbotees,  and  he  is  not 
compelled  to  go  to  the  foreign  jnrlsdlctlon  to 
obtain  such  relief,  if  any  of  tbe  distributees 
have  property  wltbln  this  state  sofflelent  to 
reimburse  him,  and  he  may  proceed  t>y  for- 
eign attachment  against  such  property ;  bat 
bis  recovery  against  tbe  distributee  will  be 
limited  to  tbe  amount  whieb  the  dlstribatee 
bas  received  from  tbe  estate. 

3.  While  It  Is  neoessary,  when  all  ot 
the  dtstribatees  are  within  the  Jaris- 
dlctlon  of  tbe  court  In  which  tbe  admin- 
istrator Is  entitled  to  proceed  for  such  re- 
lief, that  all  of  them  shall  be  made  parties, 
to  the  end  that  tbey  slmll  contribute  ratably, 
and  that  It  may  not  be  in  the  power  of  tlw 
administrator  to  throw  tbe  whole  liability 
upon  one  of  them  In  the  flrst  Instance,  yet, 
when  tbey  are  not  alt  within  the  jarlsdietloo 
of  tbe  court,  be  may  sue  such  of  them  as 
are  within  the  reach  of  the  court's  process, 
and.  If  tbey  are  all  nonresidents  and  any  of 
them  bave  property  within  reach  of  such  proc- 
ess. It  may  be  subjected  by  attachment  In  a 
suit  In  equltv. 

4.  The  adBilalstrator*s  risht  to  relM- 
baraemeat  is  aot  limited  to  parmeat 

■Headnotes  by  PomNBABO&x,  J, 

Note. — As  to  liability  of  heirs  tor  obligations 
Of  ancestor,  see  note  to  Haldoon  t.  Uoore,  21  L. 
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out  of  Qie  ipcelflc  money  or  propOTty  received 
from  the  estate  by  tbe  dletribntee,  and  any 
property  belonglae:  to  tbe  dlstrlbntee,  which 
la  liable  for  his  debts  generally,  may  be  sub- 
jected, bat  not  for  a  larger  amount  than  be 
haa  received  from  the  estate. 
S.  Wkere  tbe  aflldaTlt  (or  AttaehHcnt 
KM«  Other  paper*  In  tb«  cause  show  that 
the  derendants  are  nonresldaits,  and  no  order 
of  publication  has  been  taken  on  the  return 
day  of  the  process,  tbe  plalntllT  la  entitled 
to  a  reasonable  time  In  which  to  perfect  bis 
salt  by  order  of  publication,  and  the  suit  does 
not  abate  Immediately  up<n  tbe  return  of 
the  process  and  failure  to  take  tbe  order  of 
publication. 

0.  A  Kcneral  appeaxanee  Iby  aay  of  the 
nonrcftldent  defendaafs  renders  an  or- 
der of  publication  unnecessary  as  to  such  of 
them  as  appear. 

<Marcb  22,  1902.) 

APPEAL  by  the  widow  of  James  M.  Sieg 
from  a  decree  of  the  Circuit  Court  for 
Pendleton  County  Bubjeeting  her  property  to 
liability  to  reimburse  the  administrator  for 
a  debt  of  the  estate  which  he  had  been  com- 
pelled to  pay  after  having  made  distribu- 
tion of  the  property.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  FlonrBoy,  Prioe,  ft  Smith,  for 
appellant : 

The  court  had  no  jurisdiction  to  render 
said  decree,  because  the  said  suit  had  abat- 
ed and  was  not  properly  pending  in  said 
court. 

S/eele  v.  Harkneaa,  9  W.  Va.  13. 

The  necessary  and  proper  parties  were  not 
before  the  court  at  the  time  said  decree  was 
rendered. 

Each  l^atee  or  distributee  ia  only  liable 
for  his  proportionate  part  of  the  debts,  and 
all  the  legatees  or  distributees  must  be  made 
parties  in  order  that  the  charge  may  not 
fall  upon  one,  but  may  be  equally  borne  by 
the  wbole. 

2  Lomax,  Exrs.  &,  Admrs.  382 ;  Burnley  v. 
lamhert,  I  Wash.  (Va.)  S12;  BoaerY.Qlen- 
demng,  4  Munf.  219;  Robertson  v.  Archer, 
5  Rand.  (Va.)  319;  Oallego  v.  Lambert,  3 
Leigh,  486,  24  Am.  Dec.  650;  Pennoyer  v. 
Velf,  95  U.  S.  714,  24  L.  ed.  565. 

There  is  still  in  the  hands  of  McNulty, 
the  Virginia  administrator,  a  large  personal 
estate  belonging  to  the  intestate,  James  M, 
Sieg.  These  assets  in  the  hands  of  the  Vir- 
ginia administrator  are  the  primary  fund 
to  which  the  creditor*  of  the  estate  muBt 
look  few  the  payment  of  their  debts.  This 
case,  tlierefore,  must  stand  upon  the  simple 
ground  that  Mr.  McClung  had  the  right  to 
recover  personally  from  the  widow,  Frances 
V.  Sieg,  the  whole  of  the  amount  for  which 
he  had  been  held  liable  in  the  8tephen»fm 
Case.  It  cannot  be  maintained  upon  the 
6e  L.  R.  A. 


theory  that  this  debt  from  8.  B.  HeClung  to 
Mrs.  Sieg  was  a  part  of  the  unadmlnistered 
assets  of  Mr.  Sieg'a  estate. 

Andrmcs  v.  Avory,  14  Gratt.  229,  78  Am. 
Dee.  355. 

On  petition  for  rehearing. 

The  liability  of  an  heir  or  distributee  re- 
ceiving assets  is  only  for  a  proportitmate 
amoimt  of  any  unpaid  debt ;  if,  for  instance, 
there  are  five  heirs  who  have  each  received 
assets  to  an  equal  amount,  and  which  are 
more  than  sufBcient  to  pay  the  debt  of  an 
unpaid  creditor,  each  one  is  only  liable  for 
one  fifth  of  the  debt,  and  none  of  them  is 
liable  if  there  are  still  assets  in  the  bands 
of  the  personal  representative  sufficient  to 
pay  the  debt. 

Campbell  v.  Sheldon,  13  Pick.  8;  CooTcus 
V.  Peyton,  1  Gratt.  432. 

At  common  law  the  lands  of  a  decedent 
were  liable  only  to  debts  of  record  and  of 
specialty  binding  the  heirs  expressly,  and, 
■except  in  a  court  of  equity,  land  could  not 
be  subjected  to  the  simple  contract  debts  of 
the  decedent. 

Fraaier  v.  Littleton,  100  Va.  9,  40  S.  E. 
108;  3  Minor,  Inst.  583. 

^e  simple  contract  debts  had  to  be  grati- 
fied, if  at  all,  out  of  the  personal  estate. 

In  the  absence  of  statute,  the  heir  could 
convey  the  real  estate  of  the  decedent  away 
from  the  reach  of  the  simple  contract  credi- 
tor, or  force  him  to  a  suit  in  chancery  to 
reach  the  land  as  equitable  assets. 

The  legislature,  in  enacting  statutes  for 
the  purpose  of  subjecting  real  estate  to  such 
debts,  and  prescribing  the  procedure  for 
Buch  purpose,  and  the  liability  of  the  heir 
or  devisee  acquiring  such  real  estate,  had 
not  in  mind  the  case  of  a  legatee  or  distribu- 
tee of  personalty,  and  no  change  was  made 
in  the  common  law  regarding  the  liability 
of  the  personal  estate  for  the  debts  of  the 
decedent. 

At  common  law  a  creditor  has  no  right 
to  mulct  a  single  legatee  or  distributee  for 
the  full  amount  of  his  debt  against  the  de- 
cedent where  there  are  other  solvent  lega- 
tees. 

2  Sharswood's  Bl.  Com.  513;  3  Minor, 
Inst.  624;  2  Lomax,  Exrs.  &  Admrs.  S  9, 
pp.  175.  392;  Davis  v.  lUeiDman,  2  Rob. 
(Va.)  664,  40  Am.  Dec.  764;  Clark  v.  Wil- 
liams, 70  N.  C.  879;  Txclcnor  v.  Harris,  14 
N.  H.  272,  40  Am.  Dec.  186;  Burnley  v. 
Lambert,  1  Wash.  (Va.)  312;  Boicer  v. 
Glendening,  4  Munf.  219 ;  Bampson  v.  Payne, 

5  Munf.  176;  Oallego  T.  Atty.  Oen.  3  Leigh, 
450,  24  Am.  Dec.  650 ;  Dickinson  v.  ffoomes, 

6  Oratt.  416 ;  Harvey  t.  Richards,  1  Mason, 
381,  Fed.  Gas.  No.  6.184:  Smith  t.  Turley, 
32  W.  Va.  14,  9  S.  K  46;  Sommerville  v. 
Sommcrville,  26  W.  Va.  484;  HiU^.  Proctqr, 
10  W.  Va.  78.  Digitized  by  Google 
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Meaan.  F.  M,  Beysolds  and  lb  For- 

mu,  for  appellee: 

The  plaintiff,  D.  G.  McClung,  as  a  creditor 
of  the  estate  of  James  M.  Sieg.  had  a  right 
to  proceed  by  way  of  attachment  against  the 
distributees  of  tiie  estate. 

Vance  v.  Mohauahtin,  8  Gratt.  280:  Car- 
rington  t.  Didier,  8  Gratt.  260. 

It  was  entirely  proper  for  the  court  to 
ascertain  Uie  amount  of  the  debt  due  from 
the  garnishee,  S.  B.  McClung,  and  to  direct 
him  to  pay  it  over  to  the  West  Viiginia  ad- 
ministrator, because  it  was  in  substance  and 
in  fact  a  part  of  the  estate  of  James  M.  Sieg, 
and  the  only  part  still  remaining  in  West 
Virginia,  out  of  which  the  plaintiff  could  be 
reimbursed  for  the  large  debt  he  was  com- 
pelled to  pay. 

No  court  would  order  the  transmiasion  of 
funds  where  debts  are  unpaid;  nor  would 
the  court  require  an  adminiatrator,  when 
he  has  voluntarily  paid  over  to  the  domicili- 
ary administrator  a  large  amount  of  assets 
collected  by  him,  in  ignorance  of  a  local 
debt  due  from  the  estate,  to  reaort  to  the 
forum  of  the  domiciliary  administrator  when 
there  are  atill  aHsptn  of  the  estate  within 
the  jurisdiction  of  the  court  of  the  ancil- 
lary representative,  and  which  can  be 
reached  by  the  process  of  attachment. 

13  Am.  i  Eng.  Enc.  Law,  2d  ed.  pp.  OSS- 
MI  ;  Lewis  v.  Overby,  31  Gratt.  601 ;  Ryan 
V.  McLeod,  32  Gratt.  367;  Dickinaon  v. 
Uoomcs,  8  Gratt.  353. 

On  petiiion  for  rehearing. 

Even  when  no  refunding  bond  is  taken,  if 
one  or  mere  of  the  legatees  are  insolvent  the 
whole  of  the  debt  due  the  creditor  can  be 
made  out  of  those  who  are  soh-ent. 

Chambrrlayne  v.  Temple,  2  Rand.  (Va.) 
399,  14  Am.  Dec  786;  Hopkirk  v.  Dennis, 
2  Munf.  326. 

Absence  from  the  jurisdiction  of  the  court 
is  given  the  same  effect  as  insolvency  in  de- 
termining the  proportional  liability  of  other 
parties. 

7  Am.  k  Eng.  Enc.  l4iw,  2d  ed.  p.  342; 
Bosley  v.  Taylor,  5  Dana,  157,  30  Am.  Dec. 
678. 

ilr.  B.  B.  Heiiier  also  for  appellee. 

Foffenbarser,  ,T..  delivered  the  opinion 
of  the  court: 

Tills  is  a  suit  in  equity  brought  in  the  cir- 
cuit court  of  Pendleton  county  by  D.  G.  Mc- 
Clung. administrator  of  James  M.  Sieg,  de- 
cease, who»>e  domieil  was  in  Virginia  at 
the  time  of  his  death,  against  John  S.  Mc- 
Nulty.  tite  Virginia  administrator  of  said 
Sieg.  an  »-ueti  administrator  and  in  his  own 
right,  the  widow  and  heirs  at  law  of  said 
Sieg.  and  S.  B.  McClung.  for  the  purpose  of 
eompelling  Frances  V.  Si^  to  refund  to  the 
WcHt  Virginia  administrator  out  of  her  dis- 
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tributive  share  the  sum  of  91.028.62,  the 
amount  of  a  judgment  and  cost  of  defending 
the  suit,  for  a  debt  of  whidi  the  adminis- 
trator had  no  notice  at  the  time  he  made  dis- 
tribution, or,  to  be  more  aecurate,  pmnitted 
the  Virginia  administrator  to  ocdlect  the  as- 
sets in  West  Virginia  and  make  the  distribu- 
tion, if,  legally  speaking,  distributim  has 
been  made.  It  is  claimed  by  HcCIung  tbMt 
tlie  fund  which  he  has  attached  in  the  hands 
of  S.  B.  McClung  is  a  part  of  the  uncollect- 
ed assets  (tf  the  estate  of  his  intestate,  al- 
though the  Virginia  administrator  had,  loDg 
before  the  bringing  of  this  suit,  turned  that 
fund  over  to  Frances  V.  Sieg,  the  widow,  as 
part  of  her  distributive  share,  and  released 
8.  B.  McClung,  the  debtor,  and  McClung 
had  executed  a  new  note  for  the  amount 
payable  to  Frances  V.  Sieg.  So  the  debt 
which  S.  B.  McClung  owed  to  James  M. 
Sieg.  plaintiff's  intestate,  remained  in  the 
hands  of  McClung  at  the  time  this  suit  was 
brought,  but  wan  claimed  by  Frances  V. 
Hieg,  Mrs.  Sieg  had  received  from  the 
domiciliaiy  administrator  in  all  $2,551  up 
to  February  1,  1895,  and  there  yet  remained 
due  her,  on  account  of  her  distributive  share 
as  shown  by  the  record,  $873.88  at  Uiat 
time:  but,  of  the  amount  so  received  by  her, 
$1,1U1  was  the  amount  in  the  bands  of  S.  B. 
McClung,  which  he  did  not  collect,  but  for 
which  she  took  his  note.  McClung  on-ed  her, 
on  account  of  some  transactions  between 
them,  $100,  with  interest  from  June  8,  1896. 
This  last  sum  seems  not  to  have  been  any 
part  of  the  estate  of  James  M.  Sieg.  Mrs. 
Sieg,  McNulty,  and  the  heirs  of  James  >r. 
8ieg  being  nonresidents,  an  order  of  publi- 
cation was  taken  against  them,  and  Mrs. 
Sieg  appeared  and  filed  her  separate  demur- 
rer and  answer  to  the  bill,  but  there  was  no 
appearance  for  any  of  the  other  parties,  ex- 
cept S.  B.  McClung,  who  filed  his  answer  as 
garni-ihee  in  the  attachment  proceeding. 
From  his  answer  and  the  pleadings  and  evi- 
dence in  the  case,  the  court  found  that  there 
was  due  from  him  to  Frances  V.  Sieg  the 
sum  of  $1,103.17,  with  interest  from  the 

  day  of  — '■  ,  1891,  subject  to  a 

credit  of  $300  as  of  February  9.  1894:  $100. 
IVcember  18.  1804;  $300,  February  2.  1806; 
$100,  January  H.  1895:  $300,  February  10. 

and  that  he  was  also  indebted  to  her 
in  the  further  sum  of  $100  with  interest 
thereon  from  June  8,  1896,  and  on  the  10th 
day  of  November,  1899,  made  a  decree  re- 
quiring S.  B.  McClung  to  pay  over  to  D.  G. 
McClung,  the  plnintiff,  the  amount  due  from 
him  to  France^  V.  Sieg  as  assets  of  the  es- 
tate of  James  M.  Sieg,  deceased,  subject  to 
the  payment  of  any  debts  against  said  es- 
tate. It  is  from  said  decree  that  this  ap- 
peal was  taken. 
It  seems  that  %^|$^j<3^T©g  tC'*** 
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debt  paid  by  D.  G.  McClung,  administrator, 
after  the  funds  belonging  to  the  estate  of 
his  intestate,  except  those  in  the  hands  of  S. 
B.  McClung,  bad  by  his  consent  been  col- 
lected and  taken  out  of  the  stat«  by  the  Vir- 
ginia administrator,  and  the  money  in  8.  B. 
McClung's  hands  had  been  turned  over  to 
Mrs.  Sieg  as  part  of  her  distributive  share, 
are  such  as  would  entitle  the  plaintiff,  upon 
proper  proceedings  in  a  court  of  equity, 
with  the  necessary  parties  in  court,  to  cran- 
pel  reimbursement  by  the  distributees  and 
heirs,  although  no  refunding  bond  was  taken 
from  them.  McClung  was  appointed  as  ad- 
ministrator in  1876,  and  there  was  a  large 
amount  of  money  in  the  state  of  West  Vir- 
ginia due  to  his  intestate  which  he  might 
have  collected;  but,  as  it  appeared  that 
there  were  no  debts  of  any  consequence  due 
from  him  to  persons  residing  in  this  state, 
McClung  permitted  0.  P.  Jones,  who  had 
been  the  law  partner  of  Mr.  Sieg  in  his  life- 
time, and  who  was  familiar  with  his  busi- 
ness, to  collect  as  attorney  for  plaintiff, 
nearly  $(1,000,  and  pay  it  to  McNulty.  After 
this  had  been  done,  and  the  McClung  debt 
had  been  turned  over  to  Mrs.  Sieg,  a  judg- 
ment was  rendered  against  D.  G.  McClung, 
administrator,  in  the  circuit  court  of  Poca- 
hontas county,  in  June,  1893,  for  the  sum 
of  $712.15,  with  interest  from  the  20th  day 
of  October,  1892,  for  a  debt  due  from  the 
estate  of  his  intestate.  In  April,  1807,  a 
decree  was  entered  in  a  chancery  suit  in 
Pendleton  county  requiring  said  McClung 
to  pay  the  said  judgiDent,  then  amounting 
to  $904.07,  out  of  his  own  funds.  This  was 
aatisfied  by  him  on  the  6th  day  of  May, 
18H7,  and,  with  the  interest  and  costs,  then 
amounted  to  $046.17.  In  addition  to  that, 
he  had  been  compelled  to  pay  out  $83.45  in 
defending  these  suits,  making  his  total  out- 
lay $1,028.62. 

The  debt  which  McClung  was  compelled  to 
pay  seems  to  have  been  stubbornly  ccmtested 
on  his  part,  and  there  is  no  evidence  of  any 
fraud  or  improper  conduct  imputable  to  him 
in  tiiat  connection,  and  the  debt  did  not  ap- 
pear imtil  after  the  assets  had  passed  out  of 
his  hands.  Under  such  circumstances  1^- 
atees  may  be  compelled  to  refund,  and  the 
same  rule  is,  of  course,  applicable  to  distribr 
nteea  of  an  Intestate's  estate.  Jones  v. 
JVilliama,  2  Call.  (Va.)  103;  Burnley  t. 
Lambert,  1  Wash.  (Va.)  312;  Oallego  v. 
Lambert,  3  Leigh,  465,  24  Am.  Dee.  650;  1 
Tucker,  Com.  426;  Robertson  v.  AnAer,  5 
Band.  (Va.)  S19,  where,  although  the  court 
refused  a  decree  for  refunding  because  the 
claim  was  too  old,  the  principle  is  admitted 
and  the  legatees  were  compelled  to  give  re- 
fmiding  bcmds  for  the  beneflt  of  the  execu- 
tors as  to  claims  of  any  other  creditors  that 
might  exist;  Boieer  v.  Olendening,  4  Munf. 
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219.  Here  the  court  holds  that  "if,  without 
fraud  or  collusion,  a  decree  be  rendered  by 
a  court  of  competent  jurisdiction  against  an 
executor,  he  may  bring  his  suit  in  equity 
against  the  legatees  for  contribution  to  sat- 
isfy dueh  decree."  This  court  announces 
the  same  doctrine  in  McEndree  v.  Morgan, 
31  W.  Va.  621,  8  S.  E.  285. 

But  it  is  seriously  contended  that,  in  or- 
der to  compel  reimbursement,  the  executor 
or  administrator  must  sue  all  the  distrib- 
utees or  legatees,  so  that  the  burden  of  re- 
funding will  fall  upon  them  in  proportion 
to  what  they  have  received  from  the  estate, 
and  that  the  suit  cannot  be  maintained 
against  Mrs.  Sieg  alone,  she  being  the  only 
one  of  the  distributees  who  has  appeared. 
The  others  are  all  nonresidents,  and,  if  Mrs. 
Si*^  cannot  be  held  in  this  suit,  the  admin- 
istrator will  be  compelled  to  go  to  a  foreign 
jurisdiction  to  enforce  his  claim.  In  Vir- 
ginia he  might  be  able  to  make  them  all  de- 
fendants in  one  suit,  but  he  insists  that  this 
court  will  not  compel  him  to  go  out  of  the 
state  for  that  purpose.  It  is  undoubtedly 
true  that,  ordinarily,  all  the  legatees  or  dis- 
tributees should  be  parties.  "The  creditors 
have  a  double  remedy:  First,  against  the 
executors  at  law,  in  which  case  the  executors 
have  their  remedy  in  equity  against  the  leg- 
atees to  compel  them  to  refund;  or  secondly, 
the  creditors  may  in  equity  pursue  the  es- 
tate in  the  hands  of  the  legatees;  and,  in 
either  case,  all  the  legatees  must  be  made 
parties,  that  the  charge  may  not  fall  upon 
one,  but  may  be  equally  borne  by  the  whole. 
But  if  this  direct  mode  against  a  particular 
I^tee  were  permitted,  it  would  put  it  in 
the  power  of  the  creditor  to  mark  out  the 
person  who  should  in  the  first  instance  sus- 
tain the  whole  weight."  Burnley  v.  Lam- 
bett,  1  Wash.  (Va.)  313;  Scott  v.  Halliday, 
5  Munf.  103;  Sampson  v.  Bryce,  6  Munf. 
175;  Lexcis  v.  Overby,  31  Gratt.  601.  But 
the  circumstances* of  this  case  are  unusual 
and  extraordinary  in  this,  that  Mrs.  Sieg  is 
the  only  distributee  (assuming  that  the  le- 
gal title  to  the  fund  in  McClung's  hands  was 
held  by  her  when  it  was  attached)  who  had 
any  property  in  this  state  that  could  be  sub- 
jected to  the  claim  of  the  administrator. 
But  for  that  circumstance,  be  would  have 
had  no  remedy  against  her  here.  Had  they 
all  been  residents  of  the  state  of  West  Vir- 
ginia, or  all  had  property  within  the  juris- 
diction of  the  court,  it  would  have  been  the 
duty  of  McClung  to  sue  them  all  and  make 
them  contribute  ratably  to  his  reimburse- 
ment. As  it  is  clear  that  for  want  of  means 
to  bring  any  of  them  except  Mrs.  Sieg  with- 
in the  jurisdiction  of  the  court  plaintiff  can 
proceed  against  her  only,  shall  it  be  said 
that  he  is  deprirad  of  his  remedy  against 
her  because  jurisdicti0T^it?|ci^}j4^|©^^t|j|2 
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the  distribnteeB  cannot  be  obtained  t  If  GuA 
be  true,  and  the  diBtribntees  were  domiciled 
in  difFerent  states,  he  could  not  obtain  relief 
againsfc-any  of  them.  Such  Ib  not  the  tend- 
vatj  of  tiie  dedsions  nor  the  spirit  of  the 
law.  In  Ryan  v.  McLeod,  32  Qratt.  367, 
where  it  was  Bought  to  subject  real  estate 
in  the  hands  of  heirs  to  the  payment  of 
their  ancestor's  debts,  one  of  them  had  sold 
his  portion  to  a  bona  fide  purchaser  and  had 
become  insolvent,  and  the  portions  of  the 
other  heirs  were  subjected  to  the  payment 
of  the  whole  of  the  debts.  The  same  princi- 
ple is  applied  in  Lewis  v.  Overhy,  31  Gratt. 
601.  Although  these  cases  are  not  exactly 
in  point,  they  show  that,  where  it  is  impos- 
sible to  make  the  heirs  contribute  ratably, 
the  portion  which  cannot  be  collected  from 
(Hie  of  them  because  of  his  insolvency  may 
be  charged  against  the  others.  The  case  is 
analogous  to  that  of  a  joint  demand,  as  to 
which  it  is  necessary  that  all  the  obligors  be 
made  parties.  In  those  cases  the  nonreai- 
dence  of  part  of  them  does  not  preclude 
judgment  as  to  such  of  them  as  can  be  le- 
gally served  with  process.  Nor  is  it  any 
objection  to  proceeding  by  attachment  as  to 
any  of  them  who  may  happen  to  have  prop- 
erty within  the  jurisdiction  of  the  court. 
"Where,  in  an  action  or  suit  against  two  or 
more  defendants,  the  process  is  served  upon 
part  of  them,  the  plaintiff  may  proceed  to 
judgment  as  to  any  so  served,  and  either 
discontinue  it  as  to  the  others,  or  from  time 
to  time,  as  the  process  is  served  as  to  such 
others,  proceed  to  judgment  as  to  them  un- 
til judgments  be  obtained  against  all."  Code 
1899,  chap.  125.  §  52.  If  Mrs.  Sieg  is  Com- 
pelled to  pay  the  whole  of  this  judgment, 
she  will  be  entitled  to  ctmtribution  from  the 
other  distributees  of  the  estate.  "Legatees 
are  liable  to  refund,  even  at  t^e  suit  of 
other  legatees,  in  some  cases.  As  where  the 
assets  were  originally  deficient,  and  all  are 
bound  to  abate  in  proportion;  there,  if  the 
executor  pays  one  in  preference  to  the  rest, 
they  may  exhibit  their  bill  and  compel  him 
to  refund."  Tucker,  Com.  425;  Toller,  Exrs. 
Sl  Admrs.  341.  "In  all  cases  legatees  are  lia- 
ble to  refund  at  the  suit  of  creditors  if  there 
is  a  deficiency  of  assets."  Tucker.  Com.  425. 
The  same  principle  that  makes  it  necessary 
to  make  all  the  distributees  parties,  where 
the  administrator  is  entitled  to  be  reim- 
bursed, and  all  can  be  made  parties,  entitles 
one  legatee,  who  is  compelled  to  refund  the 
whole  amount  to  the  personal  representa- 
tive, to  have  contribution  from  all  the  oth- 
ers. Manifestly,  it  is  a  hardship  upon  Mrs. 
8ieg  to  compel  her  to  refund  the  whole  of 
this  d^t  to  the  administrator.  But  as  she 
taay  compel  the  otlier  distributees  to  con- 
tribute and  relieve  her  of  all  of  it  except 
what  fllie  is  equitably  bound  to  pay,  it 
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would  be  a  much  greater  hardship  upon  the 
administrator  to  deny  him  relief,  for  in  that 
event  he  has  no  remedy.  Although  it  is 
claimed  that  he  should  have  gone  to  the 
state  of  Virginia  to  have  instituted  this  suit, 
where  he  could  have  brought  all  the  distrib- 
utees in  to  answer  his  bill,  that  ctmtention 
is  not  in  conformity  with  the  principles  of 
law.  Where  a  plaintiff  may  resort  to  either 
of  two  different  forums  in  the  same  jurisdic- 
tion, the  one  to  which  he  does  go  will  not 
turn  him  away  simply  because  he  may  ob- 
tain relief  elsewhere.  This  being  true,  it 
will  be  difficult  to  find  a  satisfactoiy  reason 
for  the  refusal  of  a  court,  having  power  and 
authority  to  give  relief,  to  entertain  the 
plaintiff's  bill  on  the  ground  that  he  may  ob- 
tain relief  in  a  foreign  jurisdiction.  No 
precedent  for  aaeh  action  has  been  dted  or 
found. 

These  views  are  strengthened  Uie  fol- 
lowing legal  propositions:  "Each  independ- 
ent sovereignty  omsiders  itself  competent 
to  confer,  whenever  there  is  occaaicm,  a  pro- 
bate authority,  whether  by  letters  testa- 
mentary or  of  administration,  which  shall 
operate  exclusively  and  universally  within 
its  own  sovereign  jurisdictitm,  there  being 
property  of  the  deceased  person  or  lawful 
debts  owing,  within  reach  of  its  own  man- 
date and  judicial  process."  Schouler,  Exrs. 
&  Adrars.  §  166.  One  of  the  main  purposes 
of  the  appointment  of  an  ancillary  adminis- 
trator is  the  subjection  of  the  assets  the 
decedent  to  the  payment  of  his  debts  due 
the  citizens  of  the  local  sovereignty.  "In 
practice,  the  local  sovereignty,  state  or  na- 
tional, permits  letters  to  issue  upon  the  es- 
tates of  deceased  ntmresidrats,  mainly  for 
the  purpose  of  conveniently  subjecting  sadi 
assets  to  the  claims  of  creditors  entitled  to 
sue  in  the  local  courts,  and  for  appn^riat- 
ing  whatever  balance  may  remain  to  tbe 
state  or  sovereign,  by  way  of  distribution, 
in  default  of  known  legatees  or  kindred." 
Id.  9  166.  While,  by  comity,  the  courts  <A 
the  jurisdiction  in  which  the  property  is 
found  will  recognize  the  rights  of  ncmresi- 
dent  I^atees  and  h«rs,  and  will  permit 
any  surplus,  after  paying  the  local  indebted- 
ness to  be  paid  over  to  the  domiciliary  ad- 
ministrator or  executor,  it  is  only  done  in  a 
spirit  of  comity  and  as  a  matter  of  judicial 
discretion.  The  local  sovereignty  may  compel 
them  to  come  into  its  own  jurisdiction  to  re- 
ceive what  belongs  to  them.  "The  rule  to 
thus  pay  over  is  not,  however,  absolute;  on 
the  contrary,  the  transfer  will  not  be  made 
if  deemed,  under  the  circumstaDoes,  improp- 
er; and  legislative  policy  is  to  secure  the 
rights  of  its  creditors  and  eitisens  at  all 
hazards.  .  .  .  For  the  spirit  of  comity 
does  not  require -that  citiseM  shall  be  put  to 
the  incomiinienogjg^^^  ^g^OgVe^ 
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and  collecting  their  claims  abroad  when 
there  are  assets  at  hand."  Id.  i  174.  An- 
other matter  worthy  of  oonaideraticoi  in  this 
connection  is  that  the  West  Virginia  admin- 
istrator could  not,  as  such,  sue  in  the  courts 
of  Viriginia,  if  at  all,  without  making  set- 
tlement there  of  his  administration  ac- 
ooonte,  and  it  may  be  doubted  whether  he 
ooiild  sue  at  all  in  Virginia,  where  there  is 
another  administrator  of  the  same  intestate, 
except  as  a  creditor.  If  not  actual  obsta- 
cles, there  are  inoonveniences  standing  in 
the  way  of  this  plainti£F  if  he  should  be 
turned  out  of  tiw  courts  of  this  state  and 
^compelled  to  go  to  Virginia  to  enforea  reim- 
bursem^nt. 

Another  contention  is  that  the  fund  in  the 
hands  of  6.  B.  McClung  cannot  be  treated  as 
assets  of  the  estate  of  plaintiff's  intestate 
because  it  has  been  turned  om  to  Mrs.  Sieg. 
If  it  were  unoolleoted  and  nnadministered 
assets,  there  is  no  ground  upon  which  this 
suit  oould  foe  resisted.  But  it  is  claimed 
tiiat  it  has  been  collected,  with  the  consent 
of  the  plaintiff,  by  the  Virginia  adminis- 
trator, and  distributed  by' him,  and  that,  in 
consequence  thereof,  the  West  Virginia  ad- 
ministrator, not  having  paid  it  to  Mrs.  Si^, 
oannot  be  reimbursed  out  of  that  fund.  Un- 
der the  principles  of  law  governing  the  re- 
lations of  ancillary  «and  domiciliary  admin- 
istratOTB,  the  collection  and  distributicm  of 
the  West  Virginia  assets  by  the  Virginia  ad- 
mfnlstratoT,  witti  the  consent  of  the  West 
ViiginiA  administrat(n>,  is  equivalent  to  such 
ooUeetion  and  distribution  1^  the  West  Vir- 
ginia administrator.  Hie  Virginia  admin- 
istrator could  make  no  ecdlecti<nis  here,  ex- 
cept with  the  Donsent  of  McCInng.  Sohouler, 
Exrs.  ft  Admrs.  {  173. 

But  it  is  contended  further  that  the  great- 
er part  of  the  money  in  the  hands  of  S.  B. 
McClung  and  claimed  by  Mrs.  Sicg  never 
was  the  pr(^>erty  of  plaintiff's  intestate,  but 
tiiat  it  beloiged  to  Mrs.  Sieg  herself.  She 
is  the  sister  of  S.  B.  McClung,  and,  aa  the 
partition  of  the  real  eatate  of  their  father 
in  1807f  there  became  due  to  her  fmn  her 
brother  92S0  as  owelty  of  partition.  Her 
husband  loaned  McClung  some  additional 
mcmey,  and  totdc  his  note  payable  to  himsdlf 
for  his  own  money  and  tiie  money  due  his 
wife.  Hie  (100  hereinbefore  mentitmed  is 
money  that  Mrs.  Sieg  loaned  her  brother,  S. 
B.  McClung.  Granting,  for  the  purpose  of 
discussion,  that  all  this  money  belonged  to 
Mrs.  Sieg  and  never  was  a  part  ot  the  assets 
nf  James  M.  Si^,  it  is  liable  to  be  sub- 
jected to  the  payment  of  plaintiff's  claim. 
Her  liability  to  refund  ia  contractual  in  its 
nature,  and  not  only  the  specific  fund  or 
property  which  she  received  for  her  distrib- 
utive share,  but  any  other  prt^rty  belong- 
ing to  her  and  found  In  the  state  of  West 
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Virginia,  which,  by  its  nature,  may  be  sub- 
jected to  t^e  payment  of  her  debts  generally, 
is  liable.  The  only  limitation  is  that  she 
shall  not  be  compelled  to  pay  back  more 
than  she  has  received  from  the  estate.  There 
is  no  possibility  of  her  being  compelled  to 
do  that  in  this  case,  for  the  reason  that  she 
does  not  deny  having  received  from  the  es- 
tate ^,S61,  while  the  plaintiff  here  only 
claims  $1,028.62.  There  is  certainly  no  rule 
which  limits  the  recovery  so  as  to  make  it 
payable  only  out  of  the  specific  funds  or 
property  received  by  the  distributee.  Ko 
authority  for  any  such  limitaticm  is  offered. 

Upon  the  authority  of  Steele  v.  Barkness, 
9  W.  Va.  13,  it  is  claimed  that  the  suit  had 
abated  and  the  court  lost  jurisdiction,  be- 
cause an  order  of  publication  was  not  taken 
upon  return  of  the  process,  but  was  subse- 
quently taken.  The  case  of  Steele  v.  Hark' 
nesa  does  not  apply  here,  for  the  reason  that 
it  does  not  appear  here,  as.  it  did  not  appear 
there,  by  affidavit,  that  the  defendants,  ex- 
cept a.  B.  McClung,  were  nonresidents.  At 
any  ra.te,  the  case  of  Broum  v.  Oorauoh,  60 
W.  Va.  614,  40  S.  E.  376,  decided  at  the  last 
term  of  this  court,  settles  this  questicm,  for 
it  is  thn«  held  tiiat  in  such  case  the  plain- 
tiff shall  have  a  reasonable  time  in  which  to 
perfect  his  proceedings  by  order  of  publica- 
tion. Aforeover,  this  record  shows  that  the 
original  summons  was  returnable  on  the 
first  Monday  in  Jnne,  1897,  and  that  a  copy 
of  it  was  delivered  to  a  member  of  Mrs. 
Slog's  faui^  on  the  20th  day  of  May,  1897. 
But  that  service  was  probably  not  good«  for 
the  reason  thai  the  return  does  not  show  in 
whst  county  the  service  mu  made.  On  the 
8th  day  of  June,  1807,  whidt  was  the  return 
day  of  tiie  first  summons,  a  second  summons 
was  sued  oat,  and  a  copy  ol  that  was,  on  the 
12th  day  of  June,  1807,  delivered  to*  lbs. 
Si^  at  her  residence  in  Highland  county, 
Virginia.  This  was  equivalent  to  an  order 
of  publicatitm.  At  swne  time  in  the  year 
1808  Mrs.  Sieg  appeared  and  filed  her  de- 
murrer, for  it  appears  tiiat  on  the  20th  day 
of  June,  1808,  the  demurrer  was  overruled. 
In  the  printed  record  there  is  a  paper  called 
a  separate  demurrer  and  answer  of  Mrs. 
Sieg,  but  there  is  no  order  filing  her  answer. 
Her  appearance  gives  the  court  jurisdiction 
as  to  her.  Ohilhowie  tumher  Co.  t.  Lonos, 
50  W.  Va.  636,  41  S.  E.  128.  But  in  over- 
ruling the  demurrer  the  court  referred  the 
case  to  a  oommissimer,  without  giving  a  day 
to  answer,  lliis  is  assigned  as  error.  Ac- 
cording to  "Neely  t.  Jonea,  16  W.  Va.  626, 
37  Am.  Rep.  704,  and  Ooff  v.  MeBee,  47  W. 
Va.  153,  34  S.  E.  745,  it  was  error.  But  it 
cannot  possibly  be  prejudicial,  for  that  order 
was  interlocutory,  and  did  not  affect  the 
merits,  and  Mrs.  Sieg  had  more^an  a  yenr 
after  that  in  which  t<Peie^l[SlryilBffi3kCdgfi£ 
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final  decree.  In  the  two  cases  referred  to, 
final  decree  was  made  immediately  upon  fil- 
ing the  answers.  This  case,  in  respect  to 
that  order  of  reference  and  the  answer,  is 
like  tlie  case  of  Foley  v.  Ruley,  43  W.  Va. 
513,  27  S.  E.  268,  where  it  is  held  that  mere 
order  of  reference,  deciding  nothing,  may  be 
made  without  answer^  Manifestly,  it  was 
not  the  duty  of  the  plaintiff  to  compel  Mrs. 
Sieg  to  answer,  and,  while  the  court  made 
no  order  giving  her  time,  the  record  shows 
that  she  did  have  more  than  a  year  after  her 
appearance  in  which  to  file  her  answer. 
Hence  she  cannot  complain  of  her  own  fail- 
ure to  answer. 

The  decree  of  the  10th  day  of  November, 

1899,  requiring  S.  B.  McClung  to  pay  over 
the  money  to  D.  G.  McClung,  administrator, 
was  erroneous,  for  the  reason  that  at  that 
time  the  court  had  not  judicially  determined 
how  much  the  plaintiff  was  entitled  to  re- 
quire Mrs.  Sieg -to  refund.  It  was  not  a 
suit  to  recover  unadministered  assets,  but 
one  to  compel  reimbursement,  and  she  could 
not  be  required  to  pay  over  to  him  more 
than  was  necessary  to  reimburse  him.  By 
that  decree  the  report  of  the  commissioner, 
formerly  made  in  the  cause,  was  recom- 
mitted without  confirmation.  However,  on 
the  9th  day  of  April,  1900,  after  the  cam- 
miraioner  had  again  reported,  the  court  con- 
firmed his  report,  and  found  that,  after  ap- 
plying on  the  claim  of  the  plaintiff  all  of 
the  mraiey  which  liad  been  paid  to  him  by 
S.  B.  McClung  under  the  former  decree, 
there  yet  remained  due  him  and  unpaid 
$421.98.  The  appeal  and  supersedeas  were 
not  obtained  until  the  9th  day  of  April, 

1900.  Thus,  before  the  erroneous  decree 
was  appealed  from,  the  court  had  determined 
the  amount  to  which  the  plaintiff  was  enti- 
tled, and  applied  the  fund  in  controversy  to 
its  satisfaction.  Hence  the  error  in  the  de- 
cree of  November  10, 1809,  was  substantially 
corrected  by  another  decree  before  the  ap- 
peal was  taken.  At  any  rate,  it  is  made 
certain  by  said  sulnequent  decree  that  the 
error  in  the  former  one  was  not  prejudicial. 
To  warrant  a  reversal,  the  error  complained 
of  must  be  prejndicial.  Clark  v.  Jotuuton, 
15  W.  Va.  804. 

There  being  no  emHr  in  the  decree,  it  is  to 
be  affirmed. 

A  petition  for  rehearing  having  been  filed, 
■the  following  additional  opinion  was  handed 
down  Decern  l)er  16,  1903: 

This  case  was  decided,  and  the  for^ii^ 
opinion  filed,  on  March  22,  1902.  A  rehear- 
ing was  allowed,  on  petititm  of  appellant, 
because  of  a  doubt  as  to  wheUier  she  ought  to 
be  held  for  more  than  a  ratable  proportion 
of  the  debt,  to  be  determined  1^  the  ratio 
which  the  amount  received  by  her  from  the 
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estate  bears  to  the  whole  amount  distrib- 
uted.   This  question  was  extensively  dis- 
cussed on  the  rcargument,  and  a  number  of 
cases  cited  in  support  of  the  contenticws  of 
the  parties,  respectively,  but  no  case  exprem- 
ly  deciding  the  point  has  been  produced. 
Clark  v.  WiUiama,  70  N.  C.  679,  seems  to  sup- 
port, to  some  extent,  the  argument  of  ooun- 
ael  for  appellant,  and  will  be  noticed  later 
on.    It  is  everywhere  held  that  a  suit  for 
reimbursement  by  the  personal  representa- 
tive, or  by  a  creditor  against  the  distrib- 
utees, for  the  payment  of  his  debt,  must  be 
in  equity,  and  that  all  the  distributees  must 
be  made  parties,  and  that  the  decree  ahool^ 
be  against  each  distributee  for  his  ratable 
proportion  of  the  debt.    Frcan  this  it  is  ar- 
gued that  such  ratable  proportion  is  the 
limit  of  the  liability  of  each  distributee, 
and  that  he  cannot  be  held  for  more.  An 
equally  strong  argument,  based  upon  the 
same  premise,  might  be  made  for  the  con- 
trary of  the  proposition.    If  the  liability  is 
not  joint,  but  several,  each  distributee  being 
required  to  pay  no  more  in  any  event  than 
such  share,  why  the  necessity  for  suing  all! 
Upon  a  joint  and  several  contract  the  par- 
ties to  it  may  be  sued  jointly,  or  each  may 
be  sued  separately.    Where  the  undertaking 
is  joint,  they  must  all  be  sued  together,  and 
the  decree  is  against  them  all  for  the  whole 
amount,  and,  if  necessary,  one  of  them  may 
be  required  to  pay  the  entire  amount.  If 
the  liability  of  the  distributee  is  limited  to 
a  ratable  proportion  of  the  debt,  why  may 
he  not  be  sued  separately  T    Why.  the  neces- 
sity for  suing  all  together?    To  this  it  was 
answered  that  a  settlement  of  the  adminis- 
tration  account  and   proof  of  the  debt 
against  the  personal  representative  are  pre- 
requisites to  a  decree.    This  is  true,  but  it 
is  not  the  reason  assigned  by  the  courts: 
for  they  say  all  the  distributees  must  be 
made  parties,  in  order  to  prevent  the  bur- 
den of  the  whole  debt  from  falling  upwi  one. 
or  such  of  them  as  the  creditor  may  elect  to 
proceed  against.    This  is  forbidden,  because 
it  is  inequitable,  and  it  does  not  indicate  the 
limitation  of  liability  contended  for.  On  the 
cmitrary,  when  the  courts  say  all  the  distrib- 
utees and  legatees  shall  be  made  parties,  in 
order  to  prevent  the  creditor  from  reqairing 
the  payment  of  an  undue  amount  from  cue 
of  the  parties,  thcgr  indicate  tiiat  there  is  no 
limit  of  liability,  abort  (rf  the  amount  re- 
ceived, except  tlie  equitable  principle  of  cm- 
tribution.  which  here  concerns  the  mnrdy 
more  than  the  right.  Th^  treat  the  amomit 
received  by  tiie  distributees  as  a  ftoid  be- 
longing to  the  estate  and  liable  to  the  pay- 
ment of  the  debt,  and  the  distributeeB  are 
brought  in  as  the  joint  holders  of  that  fund, 
or  as  being  liable  for  the^jwiyment  Jif  the 
debt,  by  reason  ot^fd^^fS^^mSrom 
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the  estate  money  or  property  which  oxight 
to  have  been  applied  to  the  payment  of  the 
debt.  Then  the  court,  having  them  all  be- 
fore it,  in  order  to  settle  and  determine  the 
rights  of  all  the  parties  by  a  single  decree, 
ascertains  how  much  each  should  pay,  to  the 
end  that  the  equities  between  the  distributees 
themselves  may  be  adjusted  and  settled,  as 
well  as  the  equity  between  the  creditor  or 
personal  representative  on  the  one  side  and 
all  the  distributees  on  the  other.  It  makes 
two  settlements  by  a  single  decree,  and  ends 
all  controveraies. 

This  principle  is  adverted  to  by  Judge 
Staples  in  Ryan  v.  McLeod,  32  Gratt.  367, 
374.  He  says:  "Our  attention  has  been 
called,  however,  to  an  opinion  of  Judge 
Tucker,  found  on  page  113,  vol.  2,  of  bis 
Commentaries,  in  which  he  states,  'there  is 
much  reason  and  some  authority  for  the 
doctrine  that  each  heir  should  be  held  re- 
sponsible only  for  bis  portion  of  the  debts.' 
And  he  cites  as  authority  the  cases  of  Ma- 
son v.  Peter,  1  Munf.  437 :  Foster  v.  Cren- 
shaw, 3  Munf.  S44 :  Hopkirk  v,  Dennis,  2 
Munf.  326.  It  will  be  found,  upon  examina- 
tion, the  first  two  cases  only  decide  that  the 
lands  of  all  the  devisees  fihould  bear  their 
ratable  proportion  of  the  debts  in  the  first 
instance,  instead  of  decreeing  against  one 
and  turning  him  aropnd  upon  the  others  for 
contribution, — a  principle  universally  con- 
ceded and  repeatedly  acted  upon  by  this 
court.  The  last  case — that  of  Hopkirk  v. 
Dennis — holds  the  very  reverse  of  what 
Judge  Tucker  supposes.  There  it  was  con- 
ceded that  one  of  the  devisees  had  wasted 
his  portion  of  the  estate,  and  was  insolvent. 
This  court  held  that  the  chancery  court 
erred  in  not  decreeing  that  the  other  devisee 
should  pay  the  insolvent  devisee's  portion, 
in  due  and  ratable  proportions,  to  the  extent 
of  the  lands  devised." 

The  case  just  quoted  from  was  cited  in 
the  former  opinion  as  affirming  the  propo- 
sition decided  in  Hopkirk  v.  Dennis.  Some 
other  cases  were  there  cited  to  the  same  ef- 
fect, and  it  is  argued  that  they  do  not  ap- 
ply because  the  proceedings  were  against  the 
heirs  in  respect  to  real  estate  descended  and 
devised,  instead  of  legatees  and  distributees 
to  whom  the  personal  estate  had  been  paid 
over,  leaving  debts  unpaid.  And  it  is  said 
that  each  heir  is  liable  for  the  whole  amount 
because  the  statute  expressly  makes  him  li- 
able. But  it  is  to  be  noted  here  that,  not- 
withstanding the  liability  of  each  heir  to 
the  extent  of  the  value  of  the  land  which 
desemded  or  was  devised  to  him.  all  the 
heirs  must  be  made  parties,  so  that  the 
principle  of  contribution  may  be  enforced 
and  applied  in  such  suit,  and  the  liability 
placed  where  the  court  can  see  that  it  ulti- 
-maiely  belongs,  so  that  the  rights  of  all  the 
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parties  may  be  settled  once  for  all,  and  not 
by  piecemeal.  As  some  of  the  judges  say,  a 
court  of  equity  always  puts  the  saddle  on 
the  right  horse  in  the  first  instimce.  This 
illustration  shows  that  there  is  nothing  in 
the  argument  of  limited  liability,  founded 
upon  the  requirement  that  all  the  distrib- 
utees shall  be  made  parties  and  contribute 
ratably  to  the  payment  of  the  debt.  It  is 
true  that  at  ccnnmoD  law  the  real  estate  of  a 
decedent  was  liable  in  the  hands  of  heirs  for 
record  and  specialty  debts  only,  and  that  the 
statute  now  makes  the  real  estate  liable  for 
all  debts.  It  makes  it  assets  for  the  pay- 
ment of  debts  in  case  of  a  deficiency  of  per- 
sonal property.  The  effect  is  merely  to  place 
real  estate  on  the  same  footing  as  personal 
property  respecting  the  debts  of  the  de- 
cedent after  the  personal  estate  has  been 
exhausted,  and  proceedings  to  enforce  pay- 
ment of  a  debt  out  of  real  estate  in  the 
hands  of  the  heirs  are  conducted  upon  the 
same  principle  as  that  which  governs  the  en- 
forcement of  payment  out  of  the  personal 
property  in  the  hands  of  legatees  or  distrib- 
utees. 

Another  argument  is  based  upon  the  stat- 
ute authorizing  personal  representatives  to 
require  the  execution,  by  distributees  and 
legatees,  of  bonds  with  security,  conditioned 
to  refund  due  proportions  of  any  debts  or 
demands  which  may  afterwards  appear 
against  the  decedent  and  of  the  costs  at- 
tending their  recovery.  Adopting  the  same 
line  of  argument,  the  court,  in  Clark  v. 
Williams,  70  N.  C.  679,  reaches  the  conclu- 
sion that,  where  refunding  bcmds  have  not 
been  taken  and  one  distributee  has  become 
insolvent,  the  others  are  not  required  to 
make  up  his  portion  of  the  debt.  This  is 
exactly  the  opposite  of  what  the  Virginia 
court  holds  respecting  real  estate  in  the 
hands  of  the  heirs.  The  reason  assigned  for 
the  decision  is  faulty.  What  is  the  eHect 
of  this  statute  when  the  perswial  representa- 
tive puts  it  in  force?  It  lays  upon  each  dis- 
tributee the  same  burden  that  a  court  of 
equity  would  ultimately  put  upon  him,  and 
makes  him  give  security  for  the  payment  of 
the  amount.  It  goes  to  the  end  of  any  pos- 
sible future  assertion  of  a  demand  against 
the  distributees  by  suit  in  equity,  and  re- 
quire each  one  to  give  bond  wil^  security 
to  do  that  which  a  decree,  settling  the  rights 
of  all  parties  in  respect  to  any  outstanding 
and  unpaid  debts  against  the  estate,  would 
require  him  to  do.  It  in  no  way  indicates 
or  determines  the  nature  or  extent  of  the 
primary  liability  of  a  distributee,  or  bis  lia- 
bility when  no  bond  has  been  given.  As  a 
bond  with  security  is  exacted  this  stat- 
ute, the  case  stands  upon  an  entirely  dif- 
ferent footing.  The  statute  doea^ot  limit 
the  liability  without  rtq§ijfHjRjrtei©©«4t 
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curity.  This  argues,  if  anything,  that,  in 
tlw  absence  of  security  for  his  due  propor- 
tion of  the  debt,  the  liability  of  the  distrib- 
utee would  be  greater;  otherwise  the  out- 
standing debt  might  not  be  paid.  It  would 
not  be,  in  case  of  the  subsequent  insolvency 
of  any  one  or  more  of  the  distributees,  if 
each  is  only  liable  ratably.  Security  by 
each  for  the  payment  of  his  share  is  a  pro- 
vision against  such  contingency. 

The  view  adopted  by  this  court  seems  to 
be  supported  by  authorities  as  well  as  rea- 
son. In  Sanders  v.  Qodley,  23  Ala.  479, 
the  court  said ;  "The  chancellor  will  render 
a  decree  in  favor  of  complainant  against  the 
respective  parties  for  their  several  portions 
as  aforesaid,  and  allow  some  short  delay  for 
the  payment  of  the  same,  and  shall  further 
decree  tJiat,  if  the  whole  amount  be  not  paid 
by  such  time,  execution  may  issue  against 
any  or  either  of  said  parties  defendants,  to 
the  extent  of  the  property  respectively  re- 
ceived by  them,  until  the  whole  ia  paid."  The 
Virginia  court  makes  no  distinction  be- 
tween the  legatees  and  heirs  in  respect  to 
the  payment  of  the  debt  of  a  decedent. 
*'Where  l^tees  are  called  upon  to  refund 
at  the  suit  of  a  creditor,  the  general  prin- 
ciple is  that  all  roust  be  before  the  court, 
and  the  burden  apportitmed  among  them,  if 
it  can  be  done,  without  material  delay  or  in- 
jury to  the  creditor.  But  if  some  of  the  leg- 
atees are  insolvent,  the  others  will  be  re- 
quired  to  make  good  the  deficiency  to  the 
extent  of  what  they  have  received."  Leake 
T.  Leake,  lb  Va.  792  (syl.  point  9).  The 
South  Carolina  court  clearly  affirms  the 
same  principle.'  Lanier  v,  Oriffin,  11  S.  C. 
565,  holds:  "Tlie  demand  of  a  creditor  of 
testator  against  the  legatee,  who  has  re- 
ceived his  legacy,  leaving  a  debt  of  the  tes- 
tator unpaid,  without  available  assets  for 
its  payment,  is,  in  equity,  in  the  nature  of 
an  action  for  money  had  and  received.  ,  .  . 
Held,  further,  that  the  legatees  and  devisees 
were  liable  to  the  ward  to  the  extent  of  as- 
sets received,  but  that  no  personal  liability 
attached  to  the  executors.  Held,  further, 
that  the  legacies  were  liable  to  respond  be- 
fore the  lands  apecifieally  devised  could  be 
applied,  and  that  the  deraree  should  have  es- 
tablished the  liability  of  all  the  l^tees 
and  devisees  inter  aese  to  contribution." 

The  authorities  fully  sustain  the  proposi- 
tion that  the  liability  of  the  distributees 
rests  uptm  the  theory  of  assets  of  the  de- 
cedent's estate  in  their  hands  as  a  trust 
fund.  That  being  true,  each  one  is  primari- 
ly liable  to  the  extent  of  the  amount  of  the 
fund  held  by  him.  "That  a  creditor  inay 
follow  assets  in  the  hands  of  the  legatees, 
to  whom  they  have  been  delivered  in  igno- 
rance of  the  creditor's  demand,  has  been  an 
established  principle  of  this  court  from  the 
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earliest  period  of  the  decisions  in  which  we 
have  any  traces."  Lord  Cottenham,  in 
March  V.  Ritaaell,  3  Myl.  &  C.  31,  6  L.  J.  Ch. 
N.  8.  303,  1  Jur.  588.  "If  a  creditor  does 
not  come  in  till  after  the  executor  has  paid 
away  the  residue,  he  is  not  without  remiedy, 
though  he  is  barred  the  benefit  of  that  de- 
cree. If  he  has  a  mind  to  sue  the  legatees 
Rud  bring  back  the  fund,  be  may  do  so." 
Lord  Eldon,  in  Qilleapie  t.  Alexander,  3 
Russ.  Ch.  136,  27  Revised  Hep.  35.  "But 
the  legatees  and  distributees,  although  there 
was  an  original  deficiency  of  assets,  are  not 
at  law  suable  by  the  creditor.  Yet  he  has  a 
clear  right  in  eqnity,  in  such  a  case,  to  fol- 
low the  assete  of  the  testator  into  their 
hands  as  a  trust  fimd  for  the  payment  of 
his  debt.  The  legatees  and  distributees  are- 
in  equity  treated  as  trustees  for  this  pur- 
pose ;  for  they  are  not  entitled  to  anything^ 
except  the  surplus  of  the  assete  after  all  the 
debts  are  paid.  Besides,  they,  in  the  case 
put,  being  ultimately  responsible  to  pay  the 
debt  to  the  executor  out  of  such  assets,  if 
the  executor  should  be  compelled  to  pay  it 
to  the  creditor  by  a  suit  at  law,  may  be 
made  immediately  liable  to  the  creditor  in 
equity."  Story,  Eq.  Jur.  §  1251.  "In  the 
course  of  the  administration  of  estates,  ex- 
ecutors and  administrators  often  pay  dd>ts 
and  legacies  upon  the  entire  confidence  that 
the  assete  are  sufEeient  for  all  purpoaea. 
It  may  turn  out,  from  unexpected  oceor- 
rences,  or  from  debte  and  claims  made 
known  at  a  subsequent  time,  that  there  ia  a 
deficiency  of  assets.  Under  such  circum- 
atances  they  may  be  entitled  to  no  relief  at 
law.  But  in  a  court  of  equity,  if  they  have 
acted  n-ith  good  faith  and  with  due  caution, 
they  will  be  clearly  entitled  to  it  upon  the 
ground  that  otherwise  they  will  be  innocent- 
ly subjected  to  an  unjust  loss  frMu  what  the 
law  itself  deems  an  accident."    Id.  §  90. 

It  is  urged  that,  conroding  the  jurisdietim 
and  power  of  the  courts  of  this  state  to  sub- 
ject, to  the  payment  of  this  debt,  the  fniid 
received  by  Mrs.  Si^,  it  oi^t  not  to  be 
done,  because  it  is  inequitable,  and  the  plain- 
tiff ought  to  be  required  to  go  into  another 
jurisdiction  in  whidi  the  remedy  la  more 
complete.  This  phase  of  the  ease  has  been 
discussed  in  the  former  opinion.  It  is  true 
that  in  Dickinson  v.  Hoomea,  8  Grati.  353, 
416,  Judge  Moncure  aays:  "But  cases  maj 
sometimes  occur  in  whidi,  all  things  eonud- 
ered.  it  may  be  more  convenient  to  turn 
over  the  parties  to  a  foreign  jnrisdietifm  :** 
but  the  plaintiff  here  is  proceeding  in  the 
courts  of  the  stete  in  which  he  was  ap- 
pointed administrator,  and  the  process  of 
whose  courts  was  used  for  the  collection  of 
the  assets  which  formed  the  trust  fimd  for 
the  pavmcnt  of  this  debt.  ^  this  state  his 
accounts  are  to  b^^Hfe^VaSdd^lUite  ite 
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law  of  this  state.  To  turn  him  around  to  a 
foreign  jurisdiction  may  be  as  inoonvenient 
and  as  inequitaUe  as  to  require  this  distrib- 
utee to  pay  the  debt  here.  Eren  in  Diciein- 
Mm  T.  Hooma.  hein  residing  in  Vii;gijiia 
were  made  to  account  for  the  value  of  lands 
in  the  state  of  Kentucky  which  had  de- 
scended to  them. 

We  do  not  believe  there  is  anything  in 
this  case  whicH,  on  equitable  principles,  re- 
quires the  court*  to  decline  to  take  jurisdic- 
tion of  it.  Hence  the  decree  should  be  af- 
fiimed. 


John  CHANLiy 
V. 

CARTER  OIL  COMPANY,  Plff.  in  Err. 
(  W.  Va  ) 

•street*  and  aldewalU*  are  dcalarned 

for  the  nse  of  tlie  public,  and  the  use 
of  them  b7  an  Individual  elmplj  for  his  own 
convenience  and  accommodation,  unaccom- 
pained  by  aoy  pabllc  use,  as  for  drains,  pri- 
vate crossfDSB,  sewers,  vaults,  cesspools,  or 
other  obstructions  or  excSTatlons,  Is  onan- 
thorlzed,  and  eflseatlall;  a  nulsesce, -f or  whicb 
Bucb  Individual  Is  liable  for  all  damages  bus- 
tained  la  consequence  of  the  Improper  ap- 
proprlatlm  of  the  street  or  sidewalk  to  fala 
mere  personal  use. 

(Febraarj  2.  1904.) 

ERROR  to  the  arcuit  Court  for  Tjler 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recov- 
er damages  for  injuries  alleged  to  have  been 
negligently  inflicted  on  plaintifTs  child.  Af- 
firmed. 

T^e  facta  are  stated  in  the  opinion. 

Meavra.  Hoberts  ft  Carter  and  T.  P. 
Jaeobi  for  plaintiff  in  error. 

Meaitra.  J,  W.  Molntlre  and  ^ntayer 
Malviii  Melntire,  for  defendant  in  error: 

While  the  Carter  Oil  Company  is  con- 
veying steam  by  means  of  pipes  through 
the  city,  "it  is  bound  to  exercise  a  degree 
of  care  and  skill  proportioned  to  the  dan- 
ger incident  to  the  business." 

PotUtwon  Q<u  Co.  v.  Murphjf,  39  Pa. 
267;  Hipkin*  v.  Birmingham  A  8.  QaaUght 
Co.  0  Hurlst.  ft  N.  260,  30  L.  J.  Exch.  N.  S. 
80,  7  Jur.  N.  S.  213,  »  Week.  Rep.  168; 

■Hendnote  hj  Milleb,  J. 

Note. — As  to  rlgbt  of  person  Injured  by  de- 
tect In  street  to  bring  action  aii^lnst  the  person 
causing  such  defect,  even  though  the  municipal- 
ity might  have  been  held  liable,  see  note  to 
Gates  V.  Pennsylvania  R.  Co.  16  L.  R.  A.  554. 

For  a  case  In  this  series  holding  that  an  abut- 
ting owner  Is  not  liable  for  Injury  caused  by  a 
defect  In  the  sidewalk  where  the  detect  was  not 
the  result  ot  bis  wilful  act  or  neglect,  see  Roch- 
ester V.  Campbell,  10  L.  B.  A.  898. 
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Brown  V.  2rew  York  Oatligkt  Oo.  Anthem, 
N.  P.  861;  4  Wait,  Act.  «  Def.  p.  672. 

This  is  a  high  d^[ree  of  oare. 

2  Jaggard,  Torts,  pp.  867-609. 

It  matters  not  by  what  authority  the  de- 
fendant used  the  streets  to  lay  steam  pipes, 
as  it  owed  a  duty  to  the  public 

1  Addison,  Torts,  pp.  43,  646;  Eaberg 
Cigar  Co.  v.  Portland,  34  Or.  282,  43  L. 
R.  A.  436,  76  Am.  St.  Rep.  661,  65  Fac. 
961;  Koelach  v.  PhOadelphia  Co.  152  Pa. 
366,  18  L.  R.  A.  759,  34  Am.  St.  Rep.  653, 
25  Atl.  622;  Howser  v.  Cumberland  d  P. 
R.  Oo.  80  Md.  146,  27  L.  R.  A.  164,  46 
Am.  St.  Rep.  332,  30  Atl.  906;  Chase, 
Lead.  Cas.  on  Torts,  221;  MaraTuUl  v.  Wei- 
wood,  38  N.  J.  L.  339,  20  Am.  Rep.  394; 
Underbill,  Torts,  313;  Ja^;ard,  Torts,  462j 
Snyder  v.  Wheeling  Eleotrioal  Co.  43  W. 
Va.  661,  39  L.  R.  A.  499,  64  Am.  St  Rep. 
922,  28  S.  E.  733. 

MUler,  J.,  delivered  the  opinion  of  the 
court: 

On  the  17th  day  of  May,  1900,  John 
O'Hanlin,  the  defendant  in  error,  com- 
menced a  civil  action,  before  a  justice  of 
the  peace  of  Tyler  county,  against  the  Car- 
ter Oil  Company,  a  corporation,  for  dam- 
npes  for  an  alleged  wrong.  The  summons, 
which  contains  the  only  description  of  the 
cause  of  action  found  in  the  record,  al- 
leges that  on  the    day  of  September, 

1899,  in  the  city  of  Siatersville,  in  the  said 
county  of  Tyler,  the  defendant  was  the 
owner  of  a  steam  pipe  or  line  used  in  con- 
'veying  steam,  which,  among  other  points, 
was  buried  on  Virginia  street,  in  caid  city; 
that  defendant .  wilfully  and  negligently 
caused  said  steam  pipe  or  line  to  remain 
on  said  street,  and  to  be  used  in  convey- 
ing hot  and  scalding  steam,  while  in  a  de- 
fective, imsafe,  and  dangerous  condition, 
which  defects  were  well  Itnown,  at  and  be- 
fore the  time  last  mentioned,  to  said  de- 
fendant; that  at  the  time  last  mentioned, 
while  plaintiff's  daughter,  Alice,  aged  five 
years,  was  passing  over  and  along  said  Vir- 
ginia street,  in  said  city,  the  earth  directly 
over  said  steam  pipe  or  line,  softened  by  es- 
caping steam,  from  said  defective  steam  pipe 
or  line,  gave  way,  precipitating  his  said 
daughter,  Alice,  into  the  orifice  whicli  was 
filled  with  hot  water  and  scalding  steam, 
which  was  then  and  there  escaping  from 

For  another  case  In  this  series,  holding  that 
a  person  maintaining  a  vault  nnder  the  sidewalk 
Is  not  liable  for  an  Injury  caused  by  the  break- 
ing of  a  flagstone  In  the  walk  In  the  absence  of 
negligence,  where  the  vault  was  made  with  the 
consent  ot  the  municipal  authorities,  see  Bab- 
bage  V.  Powers,  14  Tj.  K.  A.  398 ;  see  also  cases 
In  Hots  thereto,  as  to  duty  ot  persona  maintain- 
ing excavations  under  highway. 
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said  steam  pipe  or  line,  acalding  and  burn- 
ing his  said  daughter,  Alice,  on  the  legs, 
arms,  hands,  and  body,  for  which  plain- 
tiff claimed  $300  damages.  There  was  a 
trial  of  the  action  hj  the  said  justice,  and 
judgment  rendered  by  him  against  the  de- 
fendant for  $250,  with  oosts.  From  this 
judgment  the  defendant  was  granted  an  ap- 
peal to  the  circuit  court  of  said  oounty, 
wherein  the  action  was  again  tried  upon 
the  pleadings  made  up  before  the  justice, 
and  upon  the  plea  by  the  defendant  of  "not 
guilty  of  the  trespass  in  the  declaration 
menitioned,"  and  joinder  therein  by  plain- 
tiff filed  in  the  circuit  court.  The  latter 
trial  was  by  a  jury. 

At  the-  close  (rf  plaintiff's  evidence  in 
chief,  the  defendant  moved  to  exclude  the 
same  from  the  jury,  which  the  court  re- 
fused to  d<^  and  the  defendant  excepted. 
The  defendant  then  introduced  its  evi- 
dence, and  demurred  to  the  evidence  ad- 
duced in  the  case,  in  which  demurrer  the 
plaintiff  joined.  Thereupon  the  jury  found 
the  usual  conditional  vodict,  assessing  the 
plaintiff^B  damages  at  $166,  if  the  law 
should  be  for  him.  Upfm  consideration 
thereof,  the  court  overruled  the  said  de- 
murrer, and  rendered  judgment  upon  the 
verdict  against  the  defendant  for  said  $186, 
and  for  the  plaintiff's  coats,  both  in  court 
and  before  the  justice.  To  the  ruling  and 
judgment  of  the  court  aforesaid,  defend- 
ant excepted,  and  sHao  moved  the  court  to 
set  aside  said  verdict  and  judgment  and 
grant  it  a  new  trial  of  the  action,  which 
the  court  also  refused  to  do,  and  the  de- 
fendant again  excepted.  The  several  rul- 
ings of  the  court,  the  exceptions  thereto  by 
defendant  and  all  of  the  evidence  intro- 
duced and  considered  on  the  trial  are  cer- 
tified in  bills  of  exception  and  made  parts 
of  the  record.  To  the  last-mentioned  judg- 
ment the  defendant  was  granted  a  writ  of 
error,  and  assigns  various  errors  in  the 
record  of  the  proceedings  in  the  circuit 
court,  not  necessary  to  be  here  set  out 
in  detail. 

The  material  statement  of  the  alleged 
negligence  of  the  defendant  in  the  sum- 
mons, treated  as  a  declaration,  is:  That  the 
defendant  was  the  owner  of  a  steam  pipe  or 
line  used  in  conveying  ateam,  which,  amonfj 
other  points,  was  buried  on  Virginia  street, 
in  said  city;  that  defendant  wilfully  and 
negligently  caused  said  steam  pipe  or  line 
to  remain  on  said  street,  and  to  be  used 
in  conveying  hot  and  scalding  steam,  while 
in  a  defective,  unsafe,  and  dangerous  con- 
dition, which  defects  were  well  known  to 
said  defendant  at  and  before  the  time  last 
mentioned. 

The  facts  are:  Prior  to  July,  1899, 
plaintiff  in  error,  the  Carter  Oil  Company, 
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owned  a  certain  oil  well  in  Siatersville, 
near  Virginia  street.  Iliis  street  was  then 
unpaved,  and  without  curb  lines  or  side- 
walks, llie  compaiqr  had  a  boiler  house, 
from  which  a  2-indi  steam  lin^  belmgin^ 
to  it,  ran  across  the  street  to  its  said  oil 
well.  About  the  time  last  mentioned,  the 
city  of  Bistersville  gave  notioe  to  the  said 
company  to  lower  its  ateam  line,  so  that 
pavement  of  the  street,  which  had  been 
determined  upon  by  the  city,  oonid  be  laid 
over  said  line.  The  steam  line  was  there- 
upfm  lowered  by  the  company  as  directed. 
This  work  was  done  under  the  directicMt 
of  the  foreman  of  the  company  and  the 
city  engineer,  and  to  the  satisfaction  of  the 
latter.  Not  Icmg  before  the  paving  was 
done,  one  0.  P.  Collins  had  built  a  dwell- 
ing house  over  the  steam  line.  The  dis- 
tance between  the  house  and  the  curb  line 
of  the'  street,  after  it  was  put  in,  was  about 
10  feet.  Between  the  curb  liiw  and  the 
house  tbe  ground  was  lower  than  the  level 
of  the  paved  street.  After  the  steam  line 
was  lowered  it  passed  through  the  curb  line, 
but  remained  some  distance  above  the  sur- 
face of  the  ground,  between  the  curb  and 
the  house.  Under  the  pavement  of  the 
street,  the  steam  line  was*  incased  in  an- 
other  iron  pipe,  but  between  the  curb  and 
the  house  it  was  inclosed  in  a  wooden  steam 
box,  supported  by  what  is  called  a  "horse,** 
made  by  nailing  two  legs  on  a  board  or 
other  piece  of  timber.  Some  of  the  dirt 
excavated  uid  taken  from  the  street,  pre- 
paratory to  the  paving  of  it,  was  used  in 
bracing  and  bidding  the  curb  in  place  at 
the  point  where  the  steam  line  passed 
through  it,  and  some  of  it  was  placed  at  the 
point  where  the  line  passed  under  the  house. 
Some  time  after  the  curbing  had  been  put 
in  and  the  steam  line  covered  in  front  of 
the  house  as  aforesaid,  other  filling  with 
dirt  was  done  there  by  someone  other  than 
the  Carter  01!  Company,  and  without  ita 
knowledge.  By  whom  it  was  done  the  evi- 
dence does  not  show,  but  it  strongly  tends 
to  prove  that  the  employees  of  the  city 
did  it.  The  dirt  filling  on  the  steam  pipe, 
where  it  left  the  curbing  was  about  3  feet 
in  thickness.  This  filling  along  the  cuih 
was  not  paved,  but  was  nsed  and  traveled 
as  a  sidewalk. 

On  the  1st  day  of  September,  1R99.  while 
said  Alice,  who  had  gone  to  the  Collins 
house  on  a  visit  the  day  before,  was  play- 
ing on  the  fill  or  dirt  sidewalk  over  the 
steam  line,  her  foot  and  1^  went  down  in 
a  hole  or  opening  filled  with  hot  mud  and 
escaping  steam,  and  they  were  burned.  Miss 
Mollie  Collins,  tbe  only  witness  for  the 
plaintiff  who  testified  as  to  the  condition 
of  the  place  where  the  accident  occurred, 
says  that  she  came  with  Alice  to  Collin8*8 
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the  ilay  before  from  New  Martinsville, 
where  they  both  resided;  that  Alice  was 
playing,  out  where  the  pavement  should 
have  been;  that  she  heard  a  scream,  and 
went  out  to  see  what  was  the  matter;  that 
the  ground  had  given  away,  and  let  the 
child  in  where  the  steam  pipe  was;  that  she 
did  not  live  there  (at  the  Collins  house), 
but  that  the  moat  of  the  time  she  was 
there;  the  place  (where  the  accident  oc- 
curred) seemed  to  be  wet  all  the  time;  it 
seemed  to  be  kind  of  sunk;  there  didn't 
seem  to  be  any  steam;  but  it  seemed  wet. 
"I  suppose  the  steam  was  there.  I  looked 
in  afterwards,  and  it  was  hot  just  like 
lime;  like  Hme  would  boil;  and  it  was  hot, 
for  I  don't  know  how  long,  after  the  child 
was  burned,  till  you  couldn't  put  your 
hand  in  it  at  all;  and  the  hole  was  large 
enough  for  the  child  to  get  her  leg  in." 
i>he  testified  that  on  other  visits  to  Col- 
lins, who  is  her  brother,  she  noticed  this 
wet  place,  but  saw  no  ateara  escaping;  that 
she  made  no  complaint  to  anyone  about 
seeing  the  wet  place;  that  there  was  noth- 
ing in  that  to  indicate  that  steam  was 
under  it;  that  it  was  just  damp  looking, — 
that  was  ail.  The  evidence  further  shows 
that  after  the  accident,  at  the  point  where 
it  occurred,  the  steam  line  was  examined, 
and,  as  the  witness  states,  "there  under 
the  ground  it  seemed  to  be  a  little  bit 
steam-soaked  for  about  12  feet,  and  the  line 
where  it  was  joined  had  went  out,  pulled 
out  about  one  thread;  that  was  the  extent. 
Wiien  we  put  the  steam  through  we  saw  on- 
ly a  small  seep  in  the  line.  .  .  .  That 
was  where  the  collar  was  connected  on." 
Witness  further  stated  that  he  had  been  in 
the  oil  business  since  1881 ;  that  the  union 
of  the  steam  Une  made  at  the  point  where 
the  accident  occurred  Vas  a  proper  one; 
that  the  material  used  was  such  as  is  or- 
dinarily 'used  for  a  steam  line  tiiroughout 
the  oil  country;  that  the  joint  was  on  when 
the  steam  line  was  lowered,  and  at  the  time 
of  the  examination  there  was  a  slight  sag 
in  the  pipe,  caused  by  the  weight  of  the 
flil  of  dirt  upon  it,  outside  of  the  curbing; 
that  this  weight  caused  the  pipe,  where  it 
was  screwed  into  the  back  of  the  union,  to 
pull  out  about  one  thread;  and  that  steam 
seeped  or  leaked  out  around  the  threads. 
It  further  appears  that  the  steam  pipe  was 
of  good  material,  as  good  as  new,  A  No. 
1,  and  properly  joined  together,  put  down 
at  the  point  of  the  accident  in  the  usual 
manner,  and  that  it  had  sufficient  strength 
to  withstand  the  weight  of  the  first  fill. 
It  is  also  shown  that  the  company  had  no 
notice,  and,  so  far  as  the  record  discloses, 
DO  other  person  hod  any  knowledge  that 
the  steam  line  was  defective,  or  out  of  re- 
pair, until  after  the  accident  happened. 
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Another  witness  testified  that  the  quality 
of  the  steam  line  at  the  place  of  the  ac- 
cident was  as  good  as  is  used  in  that  clasa 
of  business,  and  that  with  the  weight 
which  was  upon  it  there,  after  the  second 
lot  of  dirt  was  placed  thereon,  a  pipe  line 
of  the  best  material  would  have  sagged.  It 
is  also  proved  that  the  company  did  not 
know  who  put  the  dirt  or  fill  on  the  steam 
line  the  second  time,  but  that  it  would 
have  been  the  duty  of  the  city  to  place 
it  there. 

Another  witness  says  that  he  was  super- 
intendent of  the  streets  of  the  city  when 
the  accident  occurred ;  that  he  did  the  grad- 
ing and  paving  of  the  street  at  that  point; 
that,  representing  the  city,  he  had  the  dirt 
from  the  street  filled  in  between  the  curb 
and  the  Collins  house.  The  foreman  of 
the  company  says  that  his  duty  for  some 
time  called  him  twice  a  day  to  a  well 
within  100  feet  of  the  place  of  the  acci- 
dent, and  in  plain  view  of  it,  but  that  his 
attention  was  never  called  to  any  leak 
in  the  pipe,  and  that  he  saw  nothing  there 
that  indicated  a  leak. 

We  must  therefore  conclude  from  the  evi- 
dence that  the  steam  line  was  lowered  by 
direction  of  the  city  in  a  proper  manner, 
and  to  its  satisfaction;  that  the  dirt  fill 
placed  over  the  steam  line  was  necessary, 
as  well  to  cover  the  line,  as  to  brace  and 
hold  in  place  the  curb;  that  it  was  used 
and  traveled  by  the  public  as  a  sidewalk; 
that  the  material  used  in  the  steam  line 
was  of  good  quality,  properly  joined  togeth- 
er, and  of  sufficient  strength  to  have  with- 
stood the  weight  of  the  first  fill  j  that  other 
dirt  was  afterwards  put  on  the  sidewalk 
at  the  point  where  the  steam  line  crossed 
under  it;  that  mis  additional  weight  caused 
the  threads  of  the  pipe  to  break,  and  there- 
by a  leak  of  the  steam  occurred;  that  the 
escaping  steam,  and  hot  mud,  the  result  of 
the  escaping  steam,  caused  the  injury  to 
plaintiff's  daughter;  and  that  defendant  had 
not  knowledge  of  ttie  defect  in  the  steam  line 
until  after  the  accident.  There  is  no  con- 
flict in  the  evidence,  or  dispute  about  the 
facts  proved. 

This  full  statement  of  the  case  has  been 
made  because  the  defendant  seems  to  rest 
its  defense  upon  the  theory  that  it  placed 
ita  steam  pipe  under  the  street  and  side- 
walk by  permission  of  the  city  authorities, 
and  operated  it  in  a  lawful  business  with 
due  care  and  skill;  that  it  is  not  guilty 
of  n^ligence;  and  is  not  liable  to  the  plain- 
tifi*  in  damages  for  the  alleged  injury  oc- 
casioned by  the  defect  in  its  steam  pipe, 
of  which  it  had  no  notice,  and  could  have 
had  no  knowledge,  under  the  circumstancee. 

Sistersville  is  an  incorporated  city,  and 
is  given  the  authority  by,  and  changed  with 
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the  duly  under,  its  charter,  to  lay  off,  va- 
cate, close,  open,  alter,  grade,  and  keep  in 
good  repair  the  roade,  streets,  alleys,  pave- 
ments, sidewalks,  crosswalks,  drains,  and 
gutters  therein,  for  the  use  of  the  citizens 
and  of  the  public;  to  improve  and  light  the 
same,  and  to  keep  them  free  from  obstruc- 
tions of  every  kind;  and  it  also  has  author- 
ity to  raise  the  necessary  revenues  for  its 
municipal  purposes  and  expenses.  Acts 
1899,  chap.  4,  S  28.  "It  is  a  principle  of 
nearly  universal  acceptation  in  this  coun- 
try that  when  a  city  or  town  is  incorpo- 
rated, and  is  given  control  over  tJie  streets 
and  walks  within  its  corpoxate  limits,  and 
la  empowered  to  provide  the  means  to  make 
and  repair  them,  the  corporation  not  on- 
ly assumes  tiiia  duty,  but  by  implieation 
agrees,  to  perform  it  for  the  benefit  and 
protectitm  of  all  who  may  have  oocasion 
to  make  use  of  these  public  easements,  and 
that  for  failure  in  (Jie  discharge  of  this 
duty  the  corporation  ia  responsible  to  the 
party  injured."  WiUon  v.  Wheeling,  IS 
W.  Va.  323,  324,  42  Am.  Rep.  780.  SecUon 
63  of  chapter  43  of  the  Code  of  1899  pro- 
vides that  *'any  person  who  sustains  an 
injury  to  his  person  or  property  by  reason 
of  a  public  nwd,  or  bridge,  in  a  eounfy,  or 
1^  reason  of  a  public  road,  bridge,  street, 
sidewalk,  or  alley  in  an  incorporated  city, 
village,  or  town,  being  out  of  repair,  may 
recover  all  damages  sustained  by  him  by 
reason  of  such  injury,  in  an  action  on  the 
case  in*any  court  of  competent  jurisdiction, 
against  the  county  court,  city,  village,  or 
town  in  which  such  road,  bridge,  street, 
sidewalk,  or  all^  may  be,  accept  that  such 
city,  village,  or  town  shall  not  be  subject 
to  such  action,  unless  it  is  required  by  its 
charter  to  keep  the  road,  bridge,  street, 
sidewalk,  or  alley  therein,  at  the  place 
where  such  injury  is  sustained,  in  repair." 
Numerous  cases  have  arisen  under  this 
statute,  and  been  decided  by  this  court,  in 
which  the  liability  of  municipal  corpora- 
tions thereunder  has  been  well  considered, 
and  the  law  upon  that  question  settled  in 
this  state.  Chapman  v.  Milton,  31  W.  Va. 
384,  7  8.  E.  22;  Gibaon  v.  Huntington,  38 
W.  Va.  177,  22  L.  R.  A.  561,  45  Am.  St. 
Rep.  853,  18  8.  B.  447;  Yeager  v.  Bluefield. 
40  W.  Va.  484,  21  8.  E.  762;  Van  Pelt  v. 
Clarkahurg,  42  W:  Va.  218,  24  S.  E.  878. 
In  Bigga  v.  Huntington,  32  W.  Va.  55,  61, 
9  8.  51,  63,  the  court  says:  "It  will  be 
observed  that  the  statute  in  express  terms 
makes  the  town  liable  for  damages  for  in- 
juries sustained  by  reason  of  a  defect  in 
a  public  street  or  sidewalk.  The  language 
is  unqualified,  and  without  exception  or 
limitation;  and  therefore  the  question  of 
notice  or  want  of  care  on  the  part  of  the 
town  is  altogether  immaterial.  If  the 
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street  or  sidewalk  was  in  fact  defective, 
and  such  defect  caused  the  injury  to  the 
plaintiff,  it  is  no  defense  on  the  part  of 
the  town  that  it  had  exercised  great  care 
in  repairing  the  street  or  sidewalk.  It 
is  only  necessary  in  such  suit  to  allege  and 
prove  the  existence  of  the  defect,  and  that 
the  injury  was  occasioned  thereby."  In 
SAcff  V.  Huntington,  16  W.  Va.  307  (SyL, 
point  1),  it  is  held:  "If  a  person  is  in- 
jured 1^  reason  of  a  public  road  being  out 
of  repair,  the  oorporation  whose  legal  duty 
it  ia  to  keep  the  road  in  good  repair  is  lia- 
ble to  him  for  damages^  whether  it  had  no- 
tice of  such  defect  or  not."  Evana  t.  Hunt- 
ington, 37  W.  Va.  601.  16  S.  B.  801.  The 
law  is  not  more  lenient  to  an  individual 
who  causes  the '  streets  or  aidewalka  of  a 
city  or  town  to  be  defective  or  dangerous 
than  It  is  to  the  tity  or  town  itself  which 
permits  such  acts  to  be  done,  or  allowa 
dangerous  agencies  thereon  or  thereunder 
to  remwln  unremoved  or  unabated.  In 
some  iw»<-.AiwiP»  the  law  axpressly  cmfen 
upon  corporations  oiganiaed  to  eonstmet 
and  maintain  works  of  public  utilil|y  tba 
right  to  occupy  and  use  streams  of  water, 
water  courses,  streets,  highways,  roada^ 
turnpikes,  and  canals,  but  upon  condititm 
that  such  corporations  shall  restore  the 
stream,  water  course,  street,  highway,  road, 
turnpike,  or  canal,  intersected  or  touched, 
to  its  former  state,  or  to  such  state  as  not 
unnecessarily  to  impair  its  usefulness,  and 
to  keep  the  part  thereof  so  used  in  repair. 
But  we  find  no  authority  in  the  chart^  of 
Sistersville,  or  in  the  general  statute,  al- 
lowing the  occupation  or  use  of  the  public 
streets  of  that  city  by  individuals  for  their 
own  benefit  or  mere  personal  convenience. 
In  Dygert  v.  Schenok,  23  Wend.  446,  35  Am. 
Dec,  .'>75,  it  is  held  that  "where  the  owner 
of  land  over  which  a  public  highway  passes 
digs  a  race  way  across  the  road  to  conduct 
water  to  his  mill,  and  builds  a  bridge  over 
the  race  way  and  an  injury  is  sustained  by 
anyone  in  consequence  of  the  bridge  being 
out  of  repair,  such  owner  is  liable  in  dam- 
ages to  the  party  aggrieved;"  and  in  Con- 
greve  v.  Smith,  18  N.  Y.  79,  82,  it  ia  said 
that  "the  general  doctrine  is  that  the  pub- 
lic are  entitled  to  the  street  or  highway  in 
the  condition  in  which  they  placed  it;  and 
whoever,  without  special  authorily,  ma- 
terially obstructs  it,  or  renders  its  use 
hazardous  by  doing  anything  upon,  above, 
or  below  the  surface,  is  guilty  of  a  nui- 
sance; and,  as  in  all  other  cases  of  public 
nuisance,  individuals  sustaining  special 
damage  from  it,  without  any  want  of  due 
care  to  avoid  injury,  have  a  remedy  by  ac- 
tion against  the  author  or  person  continu- 
ing the  nuisance.  No  question  of  n<^i- 
gence  can  arise,  the  act  being  wrongful.  It 
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18  as  much  a  wrong  to  impair  the  safety 
of  a  street  by  undermining  it  aa  by  plac- 
ing objects  upon  it.  There  can  be  no  dif- 
ference in  regard  to  the  nature  of  the  act 
or  the  rule  of  liability,  whether  the  fee  of 
the  land  -within  the  limits  of  the  ease- 
mmt  is  in  a  municipal  corporaticm,  or  in 
him  by  whom  the  act  complained  of  was 
done;  in  either  case,  the  act  of  injuring  the 
easement  is  illegal."  It  is  a  general  legal 
principle  that  there  can  be  no  rightful 
permanent  use  (rf  a  publio  highway  by  in- 
dividuala  for  private  purposes.  Elliott, 
Roads  ft  Streets,  S  646.  This  court,  in 
Curry  t.  Manmngton,  23  W.  Va.  14,  17, 
said:  "Streets  and  sidewalks  are  designed 
for  the  use  of  the  public,  and  the  use  of 


them  by  an  individoal,  simply  for  his  own 
cDnvenienoe  and  aeoommodatiim,  unaccom- 
panied 1^  any  public  use,  as  for  drains, 
private  crossings,  sewers,  vaults,  cesspools, 
or  otlier  obstructions,  is  unauthorized  and 
essentially  a  nuisance,  for  which  sudi  in- 
dividual is  liable  for  all  damages  sustained 
in  consequence  of  the  improper  a,ppropria- 
tion  of  the  street  or  sidewalk  to  a  mere 
personal  use." 

Jn  the  light  of  the  foregoing  authorities, 
we  are  of  opinion  that  the  circuit  court 
did  not  err  in  overruling  the  defendant's 
demurrer  to  the  evidence. 

The  judgment  complained  of  is  fully 
sustained  hy  the  proof,  and  must  therefore 
he  affirmed. 


WASHINGTON  SUPREME  COURT. 


STATE  of  Washington  ex  rel.  William  Pitt 
TRIMBLE  et  al 
V. 

SUPERIOR  COURT  OF  KING  COUNTY. 
(31  Wash.  446.) 

1.  Thnt  «  contrmet  (or  the  pareluuie  of 
tMe  land  luw  mot  been  tnllr  eomplled 
with  BO  as  to  vest  tbe  title  In  the  grantee 
does  not  prevent  the  taking  of  the  land  bj 
right  of  emlneot:  domain,  althougb  the  stat- 
utes clo  not  apply  to  It  while  It  Is  the  prop- 
erty ol  the  state. 

8.  Ferions  in  poaaeaalon  of  title  land 
nnder  k  eontrnct  with  the  Btnte  for 
it*  pnrchaae,  although  they  have  not  fully 
complied  with  the  terms  of  their  contract  so 
aa  to  obtain  a  legal  title  to  the  premises, 
hare  an  Intereut  which  is  subject  to  be  taken 
from  them  under  a  statute  giving  the  right 
to  acquire  "lands,  real  estate,  or  premises," 
by  right  of  eminent  domain  for  nUlroad  par- 
poses. 


3.  A  atntnte  reqnlrlnir  each  person  In- 
terested In  renl  eatate  to  be  served 
with  notlee  of  Intention  to  ncqnlre  an 
Interest  In  It  by  right  of  eminent  domain 

does  not  deprive  the  court  of  Jurisdiction, 
except  as  to  persona  not  served  Id  case  of  a 
failure  to  make  service  on  some  of  the  parties 
in  Interest,  where  it  expressly  states  that 
persons  duly  served  shall  be  bound  by  the 
"snbseqnent  proceedings." 

4.  A  railroad  company  Is  not  deprived 
of  the  risht  to  exercise  the  power  ot 
eminent  domain  by  the  fact  that  It  bad  no 
rolling  stock  of  Its  own,  and  Its  right  of  way 
Is  leased  to  another  company. 

(March  SO,  180S.) 

PETITION  for  a  writ  of  certiorari  to  re- 
view an  order  of  thp  Superior  Court  for 
King  County  subjecting  certain  lands  to 
condemnation  under  the  right  of  eminent  do- 
main. Order  affirmed. 
The  facts  are  stated  in  the  opinion. 


NOTB. — AcquUltion  of  tide  land  by  right  of 
eminent  domain. 

The  occasions  for  the  exercise  of  the  right  ot 
eminent  domain  for  the  acquisition  of  tide 
lands  are  much  less  numerous  than  those  for 
the  acquisition  of  upland.  Therefore  the  cases 
dealing  with  the  question  are  relatively  few. 
So  long  as  the  title  to  such  lands  Is  In  the  state, 
the  proper  method  of  seenring  the  right  to  use 
them  Is  not  by  an  exercise  of  the  right  of  em- 
inent domain,  which.  In  strictness.  Is  applicable 
only  where  the  title  has  become  vested  In  an 
Individual,  but  la  by  applying  directly  to  the 
state,  or  the  proper  officers  having  authority  In 
the  matter,  for  a  grant  of  the  right.  Regard- 
less of  general  expressions  which  have  been 
made  In  some  cases  to  the  effect  that  the  state 
holds  its  tide  lands  In  trust,  and  cannot  grant 
them  away,  there  Is  nothing  to  prevent  its  doing 
■o  unless  grants  are  expressly  forbidden  by  the 
Constitution.    See  Famham,  Waters,  |  44. 

So,  land  of  the  state  may  be  acquired  for 
«6  L.  R.  A. 


railroad  purposes.  Re  Staten  Island  Rapid 
Transit  Co.  103  N.  X.  251,  8  N.  B.  548. 

But,  as  held  In  SeatUe  &  M.  R.  Co.  v.  State, 
7  Wash.  150,  22  L.  B.  A.  217,  38  Am.  St.  Rep. 
SQQ,  34  Pac.  551,  a  general  statute  providing 
for  the  institution  of  condemnation  proceedings 
will  not  be  held  to  include  land  belonging  to  the 
state :  and  therefore  express  authority  la 
requisite  to  permit  tbe  condemnation  of  tide 
lands  for  railroad  purposes. 

So,  the  laying  of  streets  over  tide  land  be- 
longing to  the  state  Is  sufficiently  different  from 
the  laying  out  of  streets  generally  to  authorize 
legislation  specially  relating  to  It.  State,  Bow- 
ker,  Prosecutrix  v.  Wright,  54  N.  J.  L.  130,'  23 
Atl.  116. 

Special  circumstances  may  render  It  desirable 
to  permit  the  state  land  to  be  condemned,  and. 
If  so,  the  legislature  may  provide  that  form  of 
procedure  as  well  as  a  grant  by  tbe  land  com- 
mlsalooers. 

Thus,  the  city  of  New  York  has  power  to 
condemn  for  street  purposes  land  belonglDg  tof 
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Meun.  StniTe,  Allttn,  Huches,  A 
imiokflB,  PrestoB,  Can,  ft  OUaum, 
and  Oeoi^  E.  De  8t«lffBer,  for  relat- 
ors: 

The  interest  of  the  state  in  tide  lands 
oannot  be  reached  in  oondemnation  pro- 
oeedings  brought  by  a  railroad  company. 

Seattle  d  M.  R.  Co.  v.  State,  7  Wash. 
150,  22  L.  R.  A.  217,  38  Am.  St.  Bep. 
866,  34  Fac.  551. 

The  interest  of  the  Tiimbles  in  tiie  prop- 
erty in  question  Is  not  subjeot  to  condemna- 
tion. 

The  power  to  oondemn  cannot  be  implied 
or  inferred,  but  moat  be  ffWa  by  express 
terms  or  by  necessary  implication. 

I  Lewis,  Em.  Dom.  2d  ed.  SS  263,  264; 
Taeoma  v.  State,  4  Wash.  S4,  29  Fac.  847 ; 
Breaua  t.  Bimvenu,  61  La.  Ann.  687,  26  So. 
321;  Lisare  v.  Ohioago,  139  HI.  46,  SZ  Am. 
St.  Rep.  179,  - 28  N.  E.  934;  Harvey  t. 
Aurora  A  0.  R.  Co,  174  111.  296,  61  N.  E. 
163;  ^hop  T.  Nwth  Adam«  Fire  Diatriot, 
167  Mass.  364,  46  N.  E.  926;  Hampton  v. 
OUntoH  Water  ifi  Water  Suppijf  Oo.  66  X. 
J.  L.  168,  46  Atl.  660;  Ohaffee^a  Appeal, 
56  Mich.  244,  22  N.  W.  871. 

The  right  of  condemnation  fpxea  by  law 
in  favor  of  railway  companies  applies  only 
to  such  class  or  classes  of  property  as  fall 
within  tiie  terms  "land,  real  estate,  and 
premises." 

By  "land"  is  meant  the  physical  thing; 
that  is,  some  portion  of  the  earth's  surface. 

Bouvier,  Law  Diet,  title.  Load;  Landa. 

"Real  estate"  is  something  wlueh  may  he 
held  by  tenure,  and  whiidi  passes  to  the 
heirs  of  the  possessor  at  his  death  instead 
of  to  his  executor  or  administrator. 

Bouvier,  Law  Diet.,  title,  Real  Property. 

the  state,  filled  In  from  a  part  of  the  Harlem 
rlTer,  or  land  aader  the  waters  of  such  river, 
under  N.  Y.  Laws  1ST4,  chap.  604,  I  1,  glTlng 
tbe  commissioners  of  public  parks  ezcloslve 
power  to  laj  out  streets  over  sncta  lands,  and 
file  New  "^ork  consolidation  act,  I  068,  antbor- 
Istng  the  city  to  acquire  by  condemnation  the 
land  of  any  person  or  bod;  politic  or  corporate. 
Be  Alexander  Ave.  44  N.  Y.  8.  R.  646,  17  N.  Y. 
Supp.  038. 

If  the  title  to  the  land  has  Tested  In  a  prl- 
Tate  Individual,  or  in  a  municipal  or  other  cor- 
poration, it  is  subject  to  the  same  rules  with 
respect  to  the  eminent  domain  as  is  the  upland. 
Therefore,  the  strip  under  water  around  Man- 
hattan Island  which  was  granted  to  the  city  of 
New  York  Is  subject  to  condemnation  for  the 
erection  of  wharves  and  piers.  Re  New  York 
C.  &  H.  R.  R.  Co.  77  N.  T.  248. 

Tbe  state  has  no  Interest  in  tidal  flats  tbe  fee 
of  which  Is  In  the  riparian  owner,  for  which 
compensation  muut  be  allowed  io  a  proceeding 
to  condeoin  a  right  of  wa;  over  them  for  a  rail- 
road, although  the  public  has  the  right  to  use 
them  (or  purposes  ot  navigation  when  the  tide 
is  In.    Walker  v.  Boston  ft  U.  R.  Co.  8  Cush.  1. 

However,  equity  will  restrain  a  tunnel  com- 
m  L.  R.  A. 


'  The  term  "premises,"  used  in  oonnectton 
with  estates,  comprises  lands  and  tenements. 

Bouvier,  Law  Diet.,  title,  Premieee. 

The  contract  under  which  the  Trimbles 
hold  is  merely  executory  and  conditional. 
It  gives  the  vendee  no  rights  except  to  pay 
the  deferred  instalments  and  taxes,  and,  up- 
on such  payment,  to  demand  a  oonveyanoe. 
It  does  not  confer,  or  purport  to  omfer, 
title.  It  is  not  real  estate  but  merely  a 
chose  in  action. 

Warrelle,  Vendors,  p.  188,  i  8;  Pom. 
Contr.  p.  386,  {  314;  Bmitk  v.  JOMi,  81 
Utah,  270,  60  Fac  1104;  ChappeU  r.  He- 
Kftight,  108  IlL  670;  SuiherUmd  t.  ParMM, 
76  111.  338;  Rngglee  t.  Hantwiket,  11  Cosh. 
433;  Kwm  r.  Payne,  13  La.  Ann.  361 ;  Stoiy, 
Sales,  S  246 ;  Kaneaa  P.  B.  Oo.  t.  Preeooti, 
16  Wall.  603,  21  L.  ed.  373;  Canton  P.  R.  Co. 
T.  MeBhane,  22  Widl.  444,  22  L.  ed.  747; 
^ortAent  P.  S.  Co.  t.  TtoUI  County,  116 
U.  S.  600-60B,  29  L.  ed.  477-480,  6  Sup. 
Ct.  Rep.  201 ;  Wiaoonsin  C.  B.  Oo.  v.  Taylor 
Ooaniy,  62  Wis.  37,  8  N.  W.  833;  Stewart 
V.  Board  of  Police,  26  Miss.  479;  CotteUo  v. 
Burke,  63  Iowa,  361,  19  K.  W.  247;  Mew 
Orleana,  J.  di  O.  2f.  R.  Co.  v.  HempkUl,  35 
Miss.  17;  Teifener  t.  Atus,  102  U.  8.  170, 
40  L.  ed.  930,  16  Sup.  Ct.  Bep.  696;  Bank 
of  ColamUa  v.  Hagner,  1  Pet.  4S5,  464,  7 
L.  ed.  219,  222;  Bill  v.  Origsby,  35  Cal. 
666;  Bnglaiider  v.  Rogers,  41  Cal.  420;  JCef- 
sey  V.  Crowther,  162  U.  S.  404,  40  L.  ed. 
1017,  16  Sup.  Ct  Rep.  808;  6  Am.  ft  Eng. 
Ene.  Imw,  2d  ed.  p.  435;  Washington  Iron 
Works  Co.  V.  King  County,  20  Wash.  150, 
64  Pae.  1004;  Molntyre  v.  Eaeton  d  A.  JL 
Co.  26  N.  3.  Eg.  428;  Lewis,  Em.  Dom.  1st 
ed.  S  335. 

The  law  does  not  permit  one  corporation 

{Miny  from  constructing  its  tunnel  under  flats  be- 
longing to  the  state  but  In  the  poasesston  of 
lessees,  until  it  has  acquired  the  right  thus  to 
injure  tbe  state's  reversionary  Interest.  Atty. 
Oen.  em  rel.  Btparlan  Comrs.  v.  Hudson  Tannti 
R.  Co.  7  N.  jr.  Bq.  176. 

l^and  covered  by  tide  waters  cannot  be  tak«i 
for  a  public  use  a  city  having  no  title  there* 
to,  without  making  compensation  to  one  In  ac- 
tual possesHlon  thereof,  althou^  he  boa  no  tith 
thereto.   Ounter  v.  Geary,  1  Cal.  402. 

The  rules  with  respect  to  the  oae  of  tbe 
property  after  It  has  been  condemned  seem  to 
be  the  same  as  those  with  respect  to  upland. 
I'roperty  which  has  been  condemned  for  one 
purpose  cannot  be  diverted  to  a  new  use  which 
will  be  more  Injurloos  to  the  formn-  owner  than 
that  for  which  It  was  condonned,  without  com- 
pensating him  for  the  additional  injury. 

Therefore,  condemnation  of  land  for  an  exte- 
rior street  does  not  entitle  the  city  to  suspend 
the  duty  of  constructing  the  street,  and,  under 
a  plea  of  temporary  privilege,  maintain  a  damp- 
ing place  thereon  to  Uie  Injury  of  private  in- 
terests. Coleman  v.  New  York,  S6  Hlsc.  6S4, 
72  N.  Y.  Supp.  359.  H.  P.  F. 
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to  condemn  property  for  the  use  and  benefit 
of  another. 

Bmatetaer  d  S.  B.  Co.  v.  Davia,  43  N.  T. 
187;  BtPmney  v.  Ft.  Wayne,  M.  d  0.  B.  Vo. 
69  Ind.  206 ;  MdJumey  v.  Spring  Valley  Wa- 
tertoorfec,  6S  Gal.  169;  PUitt  t.  Pennsyf- 
tunia  Oo.  48  Ohio  St.  228,  1  N.  E.  420; 
fitesy  T.  Oifioinnatt,  W.  d  Z.  B.  Oo.  4  Ohio 
St.  308. 

Memrt.  Bnrko,  Shepard,  ft  M eOU-vra, 

for  reapondent: 

The  Bxibject-matter  of  the  oondenination 
proceeding  falls  witiiin  the  scope  of  the  stat- 
utory grant  to  private  corporations  of  the 
'  power  of  eminent  domain. 

An  oecatory  contract  for  the  sale  of  land, 
as  soon  as  made,  and  before  complete  per- 
formance on  either  side,  works  an  equitable 
conversion  of  the  vendor's  title  to  the 
land  into  personalty  which  will  descend  to 
hia  representative,  and  of  the  vendee's  con- 
tract interest  into  realty  which  will  descend 
to  hia  heir. 

Sugden,  Vendors,  7th  London,  1st  Am., 
ed.  pp.  122-125;  1  Warvelle,  Vendors,  p. 
190;  2  Washb.  Real  Prop.  3d  ed.  p.  188,  H  46; 
Kerr  v.  Day,  14  Pa.  112,  53  Am.  Dec.  526; 
Lyaaght  v.  Edwards,  L.  R.  2  Ch.  Div.  499; 
Mamn  V.  Scofield,  41  Wis.  167;  Craig  v. 
Leslie,  3  Wheat.  563,  4  L.  ed.  460;  Teneick 
V.  Flagg,  29  K.  J.  L.  25;  Keep  v.  Miller,  42 
N.  J.  Eq.  100,  6  Atl.  495 ;  King  v.  Ruckman, 

21  N.  J.  Eq.  599;  Haughvxmt  v.  Murphy, 

22  N.  J.  Eq.  531;  1  Story,  Eq.  Jur.  9  179; 
Reed  v.  Lukens,  44  Pa.  200,  84  Am.  Dec. 
425;  Marks  V.  TicJienor,  85  Ky  536,  4  8. 
W.  225;  Brewer  v.  Herbert',  30  Md.  301,  96 
Am.  Dec.  582;  Taylor  v.  Holmes,  14  Fed. 
498;  Washington  Iron  Works  Co.  v.  King 
County,  20  Wash.  160,  54  Pac.  1004;  Hagen- 
hwsk  V.  Reed,  3  Neb.  17. 

It  is  the  duty  of  courts  to  execute  all 
laws  according  to  their  true  intent  and 
meaning;  that  intent,  when  collected  from 
the  whole  and  every  part  of  a  statute,  must 
prevail,  even  over  the  literal  import  of 
terms,  and  control  the  strict  letter  of  the 
law,  when  the  latter  would,  lead  to  possible 
injustice  and  contradictions. 

1  Kent,  Cora.  5th  ed.  p.  462 ;  United  States 
V.  Kirby,  7  Wall.  483,  19  L.  ed.  278;  Oates 
v.  First  yat.  Bank,  100  U.  S.  244,  25  L.  ed. 
682. 

The  state  of  Washington  is  not  a  neces- 
sary party  to  the  proceeding, 

Seattle  <£  M.  R.  Co.  v.  State,  7  Wash.  150, 
22  L.  R.  A.  217,  38  Am.  St.  Rep.  866,  34 
Pac  551. 

The  petitioner  may  in  this  proceeding  ap- 
propriate the  premiseH  sought  for  public  use 
as  a  part  of  its  railway  system,  notwith- 
standing tliat  system  is  and  will  be  operat- 
ed for  the  petitioner  by  anoUier  railway 
corporation. 
M  L.  B.  A. 


Crolley  r.  Uinneapolia  d  St.  L.  B.  Ce.  30 
Minn.  641,  16  K.  W.  422;  iEe  MetropoKtan 
Elev.  B.  Co,  18  N,  Y.  S;  R.  134,  2  N.  Y. 
Supp.  278;  Worcester  v.  yorurioh  d  W.  B, 
Co.  109  Mass.  103;  Chicago  d  W.  I.  B.  Vo. 
v.  nUnoia  O.  B.  Co.  113  III.  156;  Lewis  v. 
Oermmtoton,  S.  d  P.  B.  Oo.  89  Phila.  L^. 
Int.  18;  OinoitmaU  Stnttkem  R.  Co.  v. 
Handy,  8  Ohio  Dec  B^rint,  576,  9  Ohio  L. 
J.3Z  ;  Be  New  York,  L.  d  W.  B.  Oo,  99  N. 
Y.  12,  1  N.  E.  27. 

Anders^  J.,  delivered  the  opinion  of  the 
court: 

The  Seattle  &  Montana  Railroad  Com- 
pany is  a  corporation  organized  under  the 
laws  of  the  state  of  Washington  for  the  pur- 
pose of  constructing,  owning,  and  operating 
railroads  and  tel^aph  lines  within  the 
state.  As  such  corporation  it  is  vested  by 
statute  with  the  right  to  exercise  the  power 
of  eminent  domain.  The  lands  and  premises 
involved  in  this  controversy  are  situated  on 
the  shore  of  Elliott  bay,  in  the  harbor  of 
Seattle,  and  are  "tide  and  shore  lands," 
bounded  on  the  north  by  King  street,  on  the 
east  by  Oriental  avenue,  on  the  south  by 
Connecticut  street,  and  on  the  west  by  Oc- 
cidental avenue.  The  record  title  to  the 
easterly  10  feet  of  the  above-described  tract 
is  in  William  Pitt  Trimble,  but  it  seems  to 
be  conceded  that  that  part  is  in  fact  the 
community  property  of  Trimble  and  wife. 
The  title  to  the  remainder  of  said  tract  is 
still  in  the  state  of  Washington,  but  pos- 
session thereof  is  held  by  the  Trimbles  un- 
der a  contract  made  by  the  state,  through 
its  duly  constituted  agent,  the  commissioner 
of  public  lauds,  on  March  10,  1897,  agree- 
ing to  convey  the  same  by  patent  to  one 
C.  E.  Remsberg  in  consideration  of  the  sum 
of  $925.34,  to  be  paid  in  ten  equal  annual 
instalments,  the  first  at  the  time  of  the  ex- 
ecution of  the  agreement  and  the  others  an- 
nually thereafter,  with  interest  thereon  at 
6  per  cent  per  annum,  payable  annually 
with  each  instalment,  on  all  unpaid  instal- 
ments. This  contract  is  in  the  usual  form 
of  such  contracts,  and  provides,  among  other 
things,  that  the  conveyance  shall  be  "sub- 
ject, however,  to  any  lien  or  liens  that  may 
arise  or  be  created  in  consequence  of,  or 
pursuant  to,  the  provisions  of  an  act  of 
the  legislature  of  the  state  of  Washington 
entitled  'An  Act  Prescribing  the  Ways  in 
Which  Water  Ways  for  the  Uses  of  Naviga- 
tion may  be  Excavated  by  Private  Contract, 
Providing  for  Liens  upon  Tide  and  Shore 
Lands  Belonging  to  the  State,  Granting 
Rights  of  Way  across  Lands  Belong^ing  to 
the  State,'  approved  March  9,  1893;"  that 
the  vendee  "will  pay  all  taxes  and  assess- 
ments of  every  kind  that  may  be  levied  or 
assessed  on  said  ^n^^|,ren^^'^(^ 
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t£  the  said  vendee  "shall  well  and  faithfully 
keep  and  perform  all  the  covenants  and 
agreements  hereinbefore  specified  by  him 
to  be  kept  and  performed  in  the  manner 
and  at  or  before  the  times  above  specified, 
he  shall  be  entitled  to  a  patent  to  said  lands 
from  the  said  state  of  Washington  as  pro- 
vided by  law  upon  surrender  of  said  agree- 
ment and  cancelation  of  the  same;"  and 
that  "the  terms  of  this  contract  shall  be 
binding  in  favor  of  and  against  the  said 
party  of  the  second  part,  bis  heirs,  execu- 
tors, administrators,  and  assigns;  but  no 
aaeignment  of  this  contract  shall  in  any 
way  relieve  the  said  party  of  the  second 
part  from  the  performance  of  the  conditions 
hereof  on  his  part,  nor  be  recognized  or  ad- 
mitted by  the  state  of  Washington,  unless 
the  same  shall  be  indorsed  hereon  and  ex- 
ecuted, witneased,  and  acknowledged  in  the 
same  manner  as  a  conveyance  of  real  estate 
is  required  hy  law  to  be,  and  said  assign- 
ment shall  be  accepted  by  and  entered  on 
the  records  of  the  commissioner  of  public 
lands." 

The  railroad  company,  in  pursuance  of  the 
provisions  of  the  statute,  filed  a  petition  for 
condemnation  in  the  superior  court  of  King 
county,  in  which  it  substantially  set  forth 
the  state's  contract  above  mentioned,  and 
annexed  a  copy  thereof  as  an  exhibit,  and 
alleged  that  after  the  making  of  the  said 
contract  said  Bemsberg  and  his  wife,  for  a 
valuable  consideratitm,  made  and  delivered 
io  one  C.  F.  Webb  their  warranty  deed, 
which  was  duly  recorded,  conveying  to  her, 
the  said  Webb,  all  the  tide  lands  embraced 
in.  the  said  contract)  and  wherein  and  where* 
by  said  Remsberg  and  wife  authorized  the 
commissioner  of  public  lands  of  the  state  of 
Washington,  or  the  board  of  state  land  com- 
missioners, or  their  or  either  of  their  suc- 
cessor!! in  office,  to  make,  issue,  and  deliver 
to  said  grantee  in  her  name  any  grant, 
contract,  or  conveyance  of  said  lands,  or  any 
part  thereof,  or  to  any  person  or  corpora- 
tion to  whom  said  grantee  might  convey  the 
same,  or  any  part  tliereof;  that  thereafter 
the  said  C.  F.  Webb,  for  a  valuable  consid- 
eration, made  and  delivered  to  said  Wil- 
liam Pitt  Trimble  her  quitclaim  deed,  where- 
by she  released,  remised,  and  quitclaimed 
unto  him  all  right,  title,  and  interest  which 
she  then  had  in  or  to  said  tide  lands,  or  any 
part  tliereof,  and  wherein  and  whereby  she 
"authorized  the  commissioner  of  public  lands 
and  the  board  of  state  land  commissioners, 
or  either  of  them,  or  their  successors  in  of- 
fice, to  execute  and  deliver  to  said  William 
Pitt  Trimble  any  contract  or  conveyance  of 
the  above-described  land,  or  any  part  there- 
of, or  to  any  person  or  corporation  to  whom 
he  might  convey  the  same;"  that  the  said 
Kcmaberg.  at  or  soon  after  the  time  of  re- 
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ceiving  from  the  state  its  contract  for  tlie 
conveyance  of  said  tide  lands  to  htm,  went 
into  possession  of  the  same,  and  upon  exe- 
cuting and  delivering  said  warranty  deed  to 
said  Webb  he  delivered  the  possession  of 
said  lands  to  her,  and  upon  executing  and 
delivering  said  quitclaim  deed  to  said  Wil- 
liam Pitt  Trimble  she  delivered  the  posses- 
sion of  said  lands  to  him,  and  he  has  ever 
since  remained  and  now  is  in  possession 
tliereof,  claiming  under  said  contract  of  the 
state.  Counsel  for  the  petitioners  state  in 
their  brief  that  Remsberg  and  wife,  as  well 
as  Trimble  and  wife,  were  joined  as  respond- 
ents in  the  condemnation  proceeding,  on  ac- ' 
count  of  the  informality  of  these  assign- 
ments, under  the  provisions  of  the  contract 
The  petition  specifically  describes  the  landi 
sought  to  be  appropriated  to  the  use  of  the 
railroad  company,  as  required  by  law,  and 
allege,  in  substance,  that  the  use  to  whid 
the  land  ia  to  be  devoted  is  a  public  use; 
that  the  public  interest  requires  the  prose- 
cution of  the  said  enterprise ;  and  that  tin 
land,  real  estate,  and  -premises  sought  to 
be  appropriated  are  required  and  necrasiry 
for  the  purposes  of  such  raiterprise.  The 
petition  also  states  that  the  petitioner  seeks 
to  appropriate  the  entire  fee-simple  estate 
of  the  respondents  Trimble  in  the  strip  of 
land  10  feet  in  width  which  they  hold 
deed  and  "to  appropriate,  condenin,  anil 
acquire  the  entire  interest  of  said  William 
Pitt  Trimble  and  Connie  Ford  Trimble,  hia 
wife,  in  the  remainder  of  said  lots,  tracts, 
and  parcels  of  land,  to  wit,  their  said  equi- 
table ownership  thereof,  and  their  entire 
interest  in  said  agreement  with  the  state  of 
Washington  for  the  sale  and  conveyance 
thereof;  and  also  the  entire  apparent  inter- 
est of  said  C.  E.  Semsberg  and  Belle  F. 
Remsberg,  his  wife,  therein. — all  subject  to 
the  obligation  imposed  by  the  temoe  of  sai^ 
agreement  upon  the  said  C.  E.  Bemsberg. 
the  vendee  therein  named,  and  upon  his  as- 
signs, to  pay  to  the  state  of  Washington  the 
balance  of  tlie  purchase  price  therein  sped- 
fied,  with  interest  as  therein  required."  It 
is  furtlier  stated  in  the  petition  that  the 
railroad  company  seeks  to  appropriate  the 
aforesaid  land  and  the  aforesaid  interests 
therein  for  the  purpose  of  tracks  and  a  site 
for  terminal  buildings  and  facilities.  The 
petition  prayed  that  a  jury  be  impaneled  bv 
the  court  to  ascertain  and  determine  the 
compensation  to  be  made  in  money,  irre- 
spective of  any  t)enefit  from  any  improve- 
ment proposed  by  the  petitioner,  to  the  re- 
spective owners,  tenants,  and  encumbrancers 
of,  and  other  persons  interested  in,  the  said 
lands  and  the  said  interests  therein,  and  in 
said  agreement  for  the  sale  and  conveyance 
of  a  part  thereof,  for  the  taking  or  inju- 
riouslv  aifecting  the  same  or.  if  Ailurv  be 
Digitized  by  VjOOQiv:  * 
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waived,  that  said  compensation  be  aacer- 
tained  by  the  court  or  a  judge  thereof. 

It  thus  appears  that  the  petition  set 
forth  all  facts  necessary  under  the  statute 
to  give  the  superior  court  jurisdiction  of 
the  subject-matter  of  the  proceeding.  Rems- 
berg  and  wife  and  Trimble  and  wife  were 
duly  served  with  notice  of  the  application 
for  condemnation.  The  first-named  parties 
failed  to  appear,  but  Trimble  and  wife  ap- 
peared, and  thereafter  a  hearing  was  had 
before  one  of  the  judges  of  the  superior  court 
of  King  county  for  the  purpose  of  deter- 
mining whether  the  alleged  use  for  which 
the  lands  and  property  were  sought  to  be 
appropriated  was  really  a  public  use,  and 
whether  the  same  were  required  and  nec- 
essary for  the  purposes  of  the  petitioner,  as 
set  out  in  said  petition.  On  this  "prelimi- 
nary hearing"  the  fact  set  out  in  the  peti- 
tion, as  above  noted,  relative  to  the  con- 
tract by  the  state  for  the  sale  of  the  tide 
lands  in  question,  and  the  subsequent  trans- 
fers of  the  vendee's  interest  therein,  were 
clearly  established  by  documentary  evi- 
dence; and  we  think  the  petitioner  also  sat- 
isfactorily proved  that  the  premises  were 
required  and  necessary  for  the  purposes 
specified,  namely,  a  right  of  way  for  its 
tracks  and  a  site  for  a  passenger  station  and 
for  platforms,  warehouses,  etc.  But  it  was 
shown  by  the  testimony  of  the  petitioner's 
engineer  that  the  petitioner  is  not  the  owner 
of  any  locomotiTOs  or  cars,  and  that  it  does 
not  operate  its  railroad,  but  the  same  is 
operated  by  the  Great  Northern  Railway 
Company  under  some  kind  of  an  agreement 
between  them,  the  terms  of  which  were  not 
disclosed  by  the  evidence.  It  further  ap- 
peared that  neither  the  state  of  Washing- 
ton nor  the  Seattle  ft  Lake  Washington 
Waterway  Company  was  made  a  party  to  or 
served  with  notice  of  the  proceeding. 

The  respondents  Trimble  and  wife  object- 
ed to  the  proceeding  on  the  grounds  ( 1 )  that 
the  lands  and  premises  sought  to  be  appro- 
priated were  not  subject  to  condemnation 
under  the  law  of  this  state,  and  (2)  that 
there  was  a  defect  of  parties,  and  the  court 
had  no  right  or  authority  to  make  any  or- 
der in  the  premises  without  bringing  in  all 
parties  interested  in  the  lands  in  contro- 
versy. The  court,  however,  mode  an  order 
declaring  that  the  contemplated  use  for 
which  the  said  railroad  company  sought  to 
appropriate  said  lands  was  really  a  public 
use,  and  that  the  public  interest  required  the 
prosecution  of  the  enterprise  mentioned  in 
the  petition,  and  that  the  lands,  real  estate, 
and  premises  sought  to  be  appropriated  were 
required  and  necessary  for  the  purpose  of 
said  enterprise,  and  that  all  interested  par- 
ties had  been  served  with  notice,  and  direct- 
ing the  sheriff  to  summon  a  jury  to  assess 
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the  damages  to  be  paid  to  the  owner  or  own- 
ers respectively,  and  to  all  tenants,  encum- 
brancers of,  and  others  interested  in,  said 
lands,  real  estate,  and  premises,  to  wit,  the 
said  William  Pitt  Trimble  and  Connie  Ford 
Trimble,  his  wife,  for  the  taking  or  inju- 
riously affecting  the  same  by  said  peti- 
tioner. The  said  Trimble  and  wife,  respond- 
ents in  the  condemnation  proceeding,  there- 
upon sued  out  a  writ  of  certiorari  from  tlus 
court  to  review  the  action  of  the  superior 
court  as  to  the  order  and  rulings  above  men- 
tioned. And  the  said  relators  allege  that 
"the  court  erred  in  making  and  entering 
the  order  of  June  19,  1902,  declaring  the 
public  use  and  necessity  of  the  appropria- 
tion, and  ordering  a  jury  to  be  impaneled 
for  the  assessment  of  the  damages  of  Trim- 
ble and  wife." 

It  follows  from  what  we  have  already  said 
that  the  objection  to  the  findings  of  the 
court  as  to  the  public  use  and  necessity  of 
the  appropriation  is  without  merit,  and  it 
must  be  conceded  that,  if  the  particular 
property  sought  to  be  appropriated  is  sub- 
ject to  be  taken  by  virtue  of  the  power  of 
eminent  domain,  and  that  the  owners  and 
other  persons  interested  therein,  within  the 
meaning  of  our  statute,  were  served  with  no- 
tice of  the  hearing  of  the  petition  for  con- 
demnation, the  court  committed  no  error  in 
ordering  the  summoning  of  a  jury  to  deter- 
mine the  resulting  dauuges.  It  is  provid- 
ed in  S  4333,  Ballinger's  Anno.  Codes  ft 
Statutes,  that  "a  corporation  organized  for 
the  construction  of  any  railway  .  .  . 
shall  have  a  right  to  enter  upon  any  land, 
real  estate,  or  premises  .  .  .  between 
the  terminal  thereof  for  the  purpose  of  ex- 
amining, locating,  and  surveying  the  line 
of  such  road."  And  5  4334  provides  that 
"such  corporation  may  appropriate  so  much 
of  said  land,  real  estate,  or  premises  .  .  . 
as  may  be  necessary  for  the  line  of  such 
road  .  .  .  not  exceeding  200  feet  in 
width ;  .  .  .  and  .  .  .  sufficient  quan- 
tity of  such  land,  real  estate,  or  premises 
.  .  .  in  addition  to  that  before  specified 
in  this  section,  for  the  necessary  side  tracks, 
depots,  and  water  stations,  and  the  right  to 
conduct  water  thereto  by  aqueduct."  But 
this  court  has  held  that  the  interest  of  the 
state  in  tide  lands  cannot  be  taken  under 
the  power  of  eminent  domain  granted  to 
railway  corporations  the  above-mentioned 
statute,  for  the  reason  that  the  law  con- 
templates the  taking  of  private,  and  not 
public,  property,  unless  the  right  to  take  the 
latter  is  specifically  conferred  by  law. 
Seattle  d  M.  R.  Co.  v.  State,  7  Wash.  loO, 
22  L.  R.  A.  217,  38  Am.  St.  Rep.  866,  34 
Pac.  551.  And,  such  being  the  law  in  this 
state,  the  learned  counsel  for  jthe  relat(us 
contend  that  the  tid^]^m(|Q  g^V[9^i^^>f€ 
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not  subject  to  condemnatioB  and  appropria- 
tion by  the  railroad  eompany,  because  they 
are  stiil  the  property  of  the  state,  and  the 
relators  have  no  estate,  either  l^al  or  equi- 
table, therein;  and  th^  cite  several  au- 
thorities holding,  in  effect,  that  in  law  the 
vendee  in  a  mere  executory  contract  for  the 
sale  of  lajid  obtains  no  real  property  or  in- 
terest in  real  property;  that  the  relations 
between  the  parties  to  the  contract  are 
wholly  personal;  that  the  vendee's  ri^t  is 
a  mere  thing  in  action,  and  that  it  is  only 
when  the  vendee  performs,  or  offers  to  per- 
form, all  the  acts  necessary  to  entitle  him 
to  a  deed,  that  he  has  an  equitable  title  and 
may  compel  a  conveyance.  Pom.  Contr. 
p.  S86,  8  314;  Warvelle,  Vendors,  p.  188, 
g  3.  See  also  Smith  v.  Jones,  21  Utah,  270, 
60  Pac.  1104r-110S;  Buggies  v.  Naniuoleet, 
11  Cash.  433;  Kansas  P.  B.  Go.  v.  JVescoK, 
16  Wall.  603,  21  L.  ed.  §78;  Union  P.  B.  Vo. 
V.  MoShane,  22  Wall.  444,  22  L.  ed.  747; 
Northern  P.  R.  Co.  v.  Traill  County,  115 
U.  S.  60(M)0&,  29  L.  ed.  477,  479,  Q  Sup.  Ct. 
Bep.  201.  In  tlie  last  three  cases  cited  the 
real  question  for  determination  was  whether 
lands  granted  to  railroad  companies  by  the 
United  States  were  subject  to  taxation  be- 
fore all  the  conditions  of  the  grant  had  been 
performed,  and  it  was  decided  that  they 
were  not.  But  the  authorities  cited  by 
counsel  for  the  relators  do  not  seem  to  us 
to  be  decisive  of  the  question  here  under 
conaideration.  We  have  no  doubt  that,  as 
between  the  parties  to  a  contract  for  the 
sale  and  purchase  of  land,  the  vendee  there- 
in named  does  not  become  the  full  equitable 
owner  imtil  he  performs,  or  offers  to  per- 
form, all  the  acts  necessary  to  entitle  him 
to  a  conveyance  of  the  land  and  to  a  specific 
performance  of  the  contract  in  a  court  of 
equity;  but  it  does  not  necessarily  follow 
that  a  vendee  in  such  a  contract  has  no  in- 
terest or  estate  whatever  in  the  land  cov- 
ered by  the  agreement,  which  may  not  be  con- 
trolled or  devested  by  law.  In  factj  as  we 
shall  hereafter  see,  there  are  interests  in 
reat  property,  less  than  estates  in  fee  sim- 
pie,  which  may  be  taken  for  public  uses  by 
authority  of  the  sovereign  power.  And  it 
must  be  borne  in  mind  that  the  respondent 
corporation  is  not  seeking  to  appropriate 
the  intereat  of  the  state  in  the  tide  lands 
described  in  the  petition  for  condemnation, 
or  the  interest  of  any  person  or  persons 
therein  other  than  the  state's  vendee  and 
the  relators  herein.  It  simply  seeks,  as  we 
have  already  said,  to  appropriate,  condemn, 
and  acquire  the  entire  interest  of  the  rela- 
tors in  said  tide  lands,  namely,  their  equita- 
ble ownership  thereof,  and  their  entire  in- 
terest in  said  agreement  with  the  state  of 
Washington  for  the  sale  and  conveyance 
thereof,  and  also  the  entire  apparent  inter- 
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est  of  said  Kemsberg  and  wife  therein,  all 
subject  to  the  obligation  imposed  by  the 
terms  of  said  agreement  upon  tiie  vendee 
therein  named,  and  his  assigns  to  pay  to  tbe 
state  tiie  balance  of  the  purebose  price  there- 
in spedfled,  with  interest  as  therein  pro- 
.Tided  for.  And  the  first  question,  therefore, 
to  be  determined  is  whether  the  interest 
sought  to  be  appropriated  fay  the  resptmdent 
is  fairly  included  in  the  grant  to  eorpom- 
tions  organized  for  the  construction  of  rail- 
ways of  the  power  of  eminent  domain.  It  is 
contended  on  behalf  of  the  relators  that  it 
is  not,  for  the  alleged  reason  that  the  power 
to  oondemn  and  appropriate  such  Interest  is 
not  conferred  upon  the  respondent  corpora- 
tion either  expressly  or  necessary  impli- 
cation, and  therefore  ctumot  be  exercised  by 
it  for  the  purpose  of  depriving  the  relators 
of  property  which  is  a  mere  chose  in  action, 
and  not  "land^  real  estate,  or  premises"  in 
contemplation  of  our  statute.  And  if  it  be 
true,  as  claimed  by  their  counsel,  that  the 
relators  have  no  present  interest  in  tiie  lands 
described  in  Hie  contract  between  their  as- 
signors and  the  state,  it  certainly  follows 
that  the  condemnation  proceeding  must  fail. 

But  we  are  clearly  of  the  opinion  that 
counsel  are  in  error  in  assuming  that  the 
relators  have,  as  between  themselves  and 
the  railroad  company,  no  interest  in  the 
lauds  in  controversy,  which  is  subject  to  be 
taken  under  the  power  of  eminent  domain. 
They  are  in  possession,  with  the  consent  of 
the  slate,  of  all  the  tide  lands  described  in 
the  petition,  and  have  the  right  to  receive 
the  rents,  issues,  and  profits  thereof,  without 
interference  on  the  part  of  the  state  except 
for  a  breach  of  the  covenants  set  forth  in 
the  state's  contract,  and  which  we  have  no 
right  to  presume  will  be  broken.  Indeed, 
it  is  stated  in  the  brief  of  the  relators  that 
"he  [Mr.  Trimble]  has  the  right,  under  the 
contract  pleaded,  to  make  payment  for  thif* 
land  during  the  period  of  ten  years,  in  ac- 
cordance with  the  terms  of  the  agreement. 
He  has  the  absolutely  vested  right  to  the 
possession  of  this  land  under  the  law,  to  en- 
joy its  use,  rents,  issues,  and  profits  during 
this  period  unmolested  by  the  law  of  emi- 
nent domain."  It  is  true  that  the  relators 
have  a  vested  right  to  the  possession  and  use 
of  this  land,  as  stated  by  coiusel,  but  we 
think  it  is  not  true  that  such  vested  right 
may  not  be  molested  "by  the  law  of  eminent 
domain."  The  interest  of  the  relators  is, 
to  say  tlie  least,,  an  interest  in  land,  and  as 
such  may  be  taken  for  a  public  use  by  con- 
demnation, upon  payment  of  just  compensa- 
tion therefor.  It  is  an  interest  that  may 
be  sold  for  taxes  (State  v.  Frost,  25  Wash. 
134,  64  Pac.  902),  and  which  may  be  as- 
signed, transferred,  and  disposed  of  by  the 
relators;  and  the  state  cannot  deMive^tbem 
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of  this  righL  Washington  Iron  Works  Vo. 
y.  Kii^  County,  20  Wash.  150,  54  Pac.  1004. 
"The  term  'land,'  in  statutes  conferring 
power  to  condenm,  is  to  be  taken  in  its 
legfl  s^nae,  and  includes  both  the  soil  and 
buildings  and  other  structures  on  it,  and 
any  and  all  interests  therdn.  An  easement 
merely  may  be  taken  under  authority  to 
take  hind."  1  Lewis,  Em.  Dom.  2d  ed. 
S  286. 

In  People  eee  rsl.  Heyneman  t.  Blake,  19 
Cal.  S79.  tbiB  court  held  (Field,  Gh.  J.,  de- 
liTerii^  the  opinion)  that  the  right  to  eon- 
demn  priv8,te  lands  under  tiie  water  company 
act  of  1868,  hi  accordance  witti  the  railroad 
act  of  1853,  included  the  right  to  condemn 
Kuy  estate  or  interest  in  iibs  land  neeesaary 
for  the  purposes  of  the  company,  and  that 
the  company  mic^t,  therefore,  seek  in  its  pe- 
tition for  condemnation  only  the  right  of  ex- 
cavating a  tunnel  through  the  land,  and  of 
running  pipes  through  the  tunnel  to  convey 
its  water,  witiiont  seeking  to  obtain  a  title 
to  the  liuid.  In  Be  Metropolitan  Elev.  it. 
Co.  18  N.  Y.  S.  It.  134,  2  N.  Y.  Supp.  278, 
which  was  a  ccmdemnation  proceeding,  the 
property  sought  to  be  acquired  by  the  rail- 
way  company  was  described  generally  as  "so 
much  f>f  the  privilege,  easement,  or  other 
interest  in  said  street  as  is  taken,  appro- 
priated, or  interfered  with  by  the  construc- 
tion ai^  maintNtance  of  the  eterated  rail- 
road of  the  petititmer  belon^ng  to  or 
claimed  by  .  .  .  and  appurtenant  to  the 
lot  and  premises  known  as  ...  ,  and 
bounded  and  described  as  follows."  And  t^e 
supreme  court  of  New  York  there  ruled  that 
the  term  "real  estate,"  as  used  in  the  stat- 
utes granting  the  right  of  condemnation  to 
the  petitioner,  "covers  all  the  incorporeal 
hereditaments,  easements,  rights,  and  privi- 
l^es  which  it  is  sought  to  acquire  in  these 
various  proceedings."  In  Story  v.  New 
York  Elev.  R.  Co.  90  N.  Y.  122,  43  Am.  Rep. 
146,  it  was  decided,  in  effect,  that  the  right 
of  access  to  an  improved  lot  abutting  on  a 
street  and  the  right  to  have  light  and  air 
pass  to  a  building  thereon  were  property, 
and  subject  to  condemnation.  See  also 
Lahr  V.  Metropolitan  Elev.  R.  Co.  104  N.  Y. 
268,  10  N.  E.  528;  Btate  ex  rel.  Smith  v. 
Superior  Court,  30  Wash.  219,  70  Pac.  484; 
State  em  rel.  Smith  v.  Superior  Court,  26 
Wash.  278,  66  Pac.  385.  This  court  held 
in  Seattle  de  M.  R.  Co.  v.  Scheike,  3  Wash. 
626,  29  Pac.  217,  30  Pac.  603,  that  the  lessee 
of  land  condemned  by  a  railroad  company  is 
entitled  to  the  damages  resulting  to  his 
leasehold  estate.  And  in  Enoch  v.  Spokane 
Falla  d  N.  R.  Go.  6  Wash.  393,  33  Pac.  966, 
we  held  that,  where  a  railroad  company  ap- 
propriates public  lands  of  the  United  States 
upon  which  a  pre-emption  entry  has  been 
properly  made  prior  to  the  filing  of  a  profile 
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of  the  road  in  tiie  office  of  the  Secretary  of 
the  Interior,  the  railroad  company  is  liable 
for  damages,  although  the  pre-emption 
claimant  is  not  at  the  time  entitled  to  a 
patent  from  the  government.  The  decisitms 
of  this  court  above  cited  are  based  upon  the 
coneeptim  that  the  interest  of  the  req>eetive 
parties  therein  mentioned  is  included  in  the 
terms  "land"  and  "xeaX  estate,"  for  on  no 
oUier  theory  could  such  interest  be  con- 
demned at  all. 

In.  Fish  V.  Fov>Ue,  68  Cal.  373,  the  su- 
preme court  of-  California,  having  under 
couBideratioB  the  interest  of  tiie  v^dee  un- 
der an  executory  contract  of  sale  of  land, 
said:  "The  words  'real  property*  are  eo- 
extenaive  with  lands,  tenanents,  and  here- 
ditaments. .  .  .  'land'  also  embraoes  all 
titles  legal  or  equitable,  perfect  or  imper- 
fect, .  .  .  including  such  rights  as  lie 
in  contract, — those  which  are  executory  as 
well  as  Uiose  which  are  emouted.  .  .  . 
Any  interest,  therefore,  in  land,  l^ol  or 
equitable,  is  slUijoot  to  attachment  or  exe- 
cution, levy,  and  sale."  And  this  court  has 
held  tiiat  under  {  5200,  Ballinger's  Aimo. 
Codes  &  Htatutes,  which  provides  that  "all 
property,  real  and  i>er8onal,  of  the  judg- 
ment d^tor,  not  exempt  by  lav,  shall  be  lia- 
ble to  execution,"  equitable  as  well  as  legal 
estates  may  be  sold  on  execution.  Valhoitn 
V.  Leary,  6  Wash.  17,  32  Pac.  1070. 

It  was  held  by  the  supreme  court  of  Wis- 
consin in  Martin  v.  Soofield,  41  Wis.  167, 
thnt  a  vendee  in  an  ordinary  land  contract, 
with  right  of  possession,  is  to  be  regarded 
as  the  equitable  owner,  and  as  such  owner 
may  maintain  an  action  of  trover  or  replev- 
in for  timber  taken  frcm  the  land  without 
his  consent.  In  that  case  it  appeared  that 
the  owner  of  the  lot  from  which  the  logs  in 
controversy  were  taken  executed  to  the 
plaintiff  in  the  year  1871  a  contract  to  con- 
vey to  him,  upon  his  paying  to  her  $200, 
with  interest  thereon,  in  one  year,  in  addi- 
tion to  $57.04  paid  at  the  time  the  contract 
was  executed.  At  the  time  of  the  trial  the 
$200  had  not  been  paid,  but  the  interest 
had  been  paid  up  to  February  1,  1875.  The 
contract  provided,  among  other  things,  for 
re-entry  in  case  the  vendee  should  make  de- 
fault in  his  payments,  for  a  right  of  distress 
upon  the  premises  for  arrears  of  interest, 
and  for  the  recovery  of  damages  for  waste. 
In  regard  to  the  relation  between  the  parties 
to  thfi  contract  and  the  effect  of  the  contract 
upon  the  ownership  of  the  land,  the  eourt 
said:  "It  has  often  been  held  that  the  re- 
lation between  the  parties  to  a  contract 
for  the  conveyance  of  land  is  analogous  to 
that  of  equitable  mortgagor  and  mortgagee 
in  fee  of  the  land  affected  by  the  contract. 
And  such  is  the  relation  the  plaintiff  and 
Mrs.  Whitney  [the  vendor  nam^^^^co^ 
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tracfc]  sustained  to  each  other  in  respect  to 
the  land  in  question.  .  .  .  We  h&Te  no 
difBeulfy,  tlierefore,  in  holding  that,  vlien 
the  logs  were  cut  Coppersmith,  the  equi- 
table estate  in  the  land  upcm  which 
were  cut>  and  the  posseaAion  and  right  to 
tiie  poBsesuon  of  the  land,  were  in  the  plain- 
tiff. It  follows,  on  the  authority  of  Nor- 
tKrup  r.  Trtuh,  39  Wis.  616,  that  the  plain- 
tiflr  was  the  owner  of  the  land,  and,  of 
oouTse,  of  any  timber  cut  upon  it,  subjeet 
only  to  the  right  of  Mrs.  Whitney  as  mort- 
gagee, and  that  he  alone  could  maintain 
trover  or  replevin  for  timber  and  logs  taken 
therefrom  without  his  consent."  The  doc- 
trine aimounced  in  the  case  last  rated  as  to 
the  relation  between  the  parties  to  a  valid 
contract  for  the  sale  of  land  is  so  firmly 
settled  against  the  ecmtention  of  the  re- 
lators "by  a  train  of  uneontroverted  author- 
i^'  that  it  is  now  beyond  the  realm  of  legit- 
imate oontroveniy.  This  doctrine  of  "equi- 
table conversion"  has  been  applied  in  a  great 
variety  of  cases,  and  under  divers  oireum- 
stanoes.  It  vras  recognised  and  applied, 
without  hesitation,  by  the  supreme  court  of 
Pennsylvania  in  an  action  of  ejectment 
(which  was,  of  course,  an  action  at  law)  in 
the  ease  of  Kerr  v.  Dof/,  14  Fa.  112,  63  Am. 
Dec  626.  In  that  case  the  trial  court  in- 
structed the  jury  as  follows:  "(2)  That  an 
agreement  to  give  a  party  an  option  of  pur- 
chafiing  certain  land  is  a  mere  personal 
covenant  or  agreement,  and  not  such  an 
agreement  as  vests  any  interest,  legal  or  equi- 
table, in  the  land  the  subject  of  the  contract ; 
and  that  the  defendant,  claimitig  under  such 
agreement  alone,  without  any  act  of  election 
previous  to  the  aale  to  plaintiff,  has  no  such 
title  to  tlie  land  as  furnishea  the  foundation 
of  a  defense  to  an  action  of  ejectment."  The 
defendant  held  the  land  there  in  question 
under  an  optional  contract  of  sale,  and  the 
plaintiff  claimed  it  as  owner  by  virtue  of  a 
conveyance  made  to  him  by  defendant's  vend- 
or, the  holder  of  the  legal  title.  Upon  that 
state  of  facts  the  appellate  court  held  that 
the  instruction  above  set  forth  was  errone- 
ous. And  the  ground  upon  which  the  court 
rested  its  decision  is  clearly  and  tersely 
stated  in  the  opinion  delivered  by  Bell,  J., 
in  the  following  language:  "The  ground  up- 
on whicli  a  chancellor  executes  an  executory 
contract  for  the  sale  of  lands  is  that  equity 
looks  upon  things  agreed  to  be  done  as  actu- 
ally performed ;  consequently,  when  an 
agreement  is  made  for  the  sale  of  an  estate, 
the  vendor  is  considered  as  a  trustee  tor  the 
purchaser  of  the  estate  sold,  and  the  pur- 
chaser as  a  trustee  of  the  purchase  money 
for  the  vendor.  ,  .  .  The  vendee  is,  in 
contemplation  of  equity,  actually  seised  of 
the  estate,  and  is,  therefore,  subject  to  any 
loss  which  may  happen  to  it  between  the 
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agreement  and  the  eonveyanoe,  and  will  en- 
joy any  benefit  which  mi^  aMRne  in  the 
same  interval.  As  a  etmsequenoe,  he  may 
sell  or  charge  the  estate  before  conveyance 
executed;  .  .  .  and  the  death  of  eitiier 
vendor  or  vendee,  evm  before  the  time  of 
Qompleting  the  ecmtrmet,  is  held  to  be  en- 
tirely immaterial.  ...  As  a  result  of 
this  principle,  which  seems  to  be  of  general 
application,  it  is  settled  tiiat  an  estate  nn- 
oontraet  of  sale  is  regarded  as  converted 
into  personally  from  the  time  of  the  enm- 
tract,  notwithstanding  an  eleoticm  to  c«n- 
plete  the  purchase  rests  entirely  with  the 
purchaser;  and,  if  the  seller  die  before  Uie 
election  be  exercised,  the  purchase  money, 
when  paid,  will  go  to  his  executors  as  a»- 
sets." 

In  the  ease  of  Lytaght  t.  Edmarda,  L.  R. 
2  Gh.  Div.  490,  Jessel,  M.  R.,  speaking  of 
the  effect  of  a  oontraot  for  the  sale  of  Umds, 
said:  "A  valid  oontraet  actually  changes 
the  ownership  of  tiie  estate  in  equity.  .  .  . 
It  must,  therefore,  be  con^dered  to  be  estab- 
lished that  the  vendor  %i  a  oonstructiTe 
trustee  of  the  purdiaser  of  the  estate  fnm 
the  moment  the  ocmtract  is  entered  into. 
.  .  .  The  fact  of  the  pnrehasQr  being 
able  to  pay  or  not  able  to  pay  is  immateiiaL 
If  there  is  a  valid  contract,  tba  conversion 
is  effected.  .  .  .  The  ownership  has 
passed  the  moment  the  oontraet  is  made,  if 
valid."  Bee  also  King  v.  Buckman,  21  N. 
J.  Eq.  599;  Keep  v.  Miller,  42  N.  J.  Eq. 
100,  6  Atl.  495 ;  1  Sugden,  Vendors.  8th  Am. 
ed.  by  Perkins,  pp.  270  et  seq.;  Craig  v. 
Leslie,  3  Wheat.  563,  4  L.  ed.  460;  Houghs 
wout  V.  Murphy,  22  N.  J.  Eq.  531-546. 

In  the  New  Jersey  case  last  above  cited, 
the  court  observed:  "In  equity,  upon  an 
agreement  for  the  sale  of  lands,  the  contract 
is  regarded,  for  most  purposes,  as  if  spe- 
cifically executed.  The  purchaser  becomes 
the  equitable  owner  of  the  lands,  and  the 
vendor  of  tiie  purchase  money.  After  the 
contract  the  vendor  is  the  trustee  of  the 
legal  estate  for  the  vendee.  ,  .  .  Before 
the  contract  is  executed  by  conveyance,  the 
lands  are  devisable  by  the  vendee,  and  de- 
scendible to  his  heirs  as  real  estate ;  and  the 
personal  representatives  of  the  vendor  are 
entitled  to  the  purchase  money."  And  War- 
veile,  in  his  work  on  Vendors,  vol.  1,  pages 
197,  198,  lays  down  the  rule  aa  follows: 
"Where  the  purchaser  haa  been  let  into  pos- 
session, he  is,  in  equity  the  owner,  subject 
only  to  the  lien  of  the  vendor  for  the  un- 
paid purchase  money.  He  has  a  right  to  the 
free  use  and  enjoyment  of  the  proper^,  and" 
to  the  rents,  issues,  and  profits  thereof,  so 
long  as  he  is  not  in  default  under  the  oon- 
tritct.  He  may  mortgage  it  for  the  payment 
of  his  debts;  may  sell  and  assign  his  rights 
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ment  npon  any  part  of  the  premises  whi<dt 
will  be  valid  and  tending,  Intt  liable  to  be 
defeated  should  there  be  a  failnre  to  pay 
the  balance  of  the  purchase  money  accord- 
ing to  the  terms  and  conditions  of  the  con- 
tract of  purdiase." 

Tie  doctrine  of  equitable  conTcrBion  has 
also  been  frequently  invoked  in  determining 
upon  whom  should  fall  the  loss,  and  who 
should  be  entitled  to  the  insurance,  if  any, 
in  ease  of  destruction  by  fire  of  buildings 
situated  upon  land  under  an  eneutory  oon- 
^ct  of  sale.  See  Reed  t.  hukeiu,  44  Pa. 
200,  84  Am.  Dec  42S;  Marks  r,  ^Kehenor, 
8S  Ky.  536,  4  8.  W.  226;  Brewer  v.  Herbert, 
30  Md.  301,  90  Am.  Dec  682;  Taylor  v. 
Bolmee,  14  Fed.  498.  In  the  well-oonaid- 
ered  case  of  St.  Louie,  L.  A  D.  B.  Co.  v. 
Wilder,  17  Kan.  230,  it  was  held  that  a  ven- 
dee under  a  bond  for  a  deed  is  r^arded  aa 
the  real  owner  of  the  land,  even  before  full 
payment  <tf  Uie  purchase  price  ie  made,  and 
that  he,  and  not  the  vendor,  is  entitled  to  re- 
ceive the  damages  if  part  of  the  land  is 
taken  in  a  proceeding  for  condemnation. 
See  also  Kuhn  v.  Freeman,  15  Kan.  423; 
Pinkerton  v.  Boston  d  A.  R.  Co.  109  Maaa. 
527;  2  LKwia,  Em.  Dom.  2d  ed.  S  319.  And 
in  a  recent  publication  it  is  said  that  "the 
vendee  under  an  executory  contract  of  sale 
is  the  equitable  owner,  entitled  to  a  deed 
upon  performance  of  his  contract.  If,  there- 
fore, pending  that  performance,  a  part  of 
the  land  is  taken  by  sovereign  authority,  he 
still  remains  liable  to  the  vendor  for  the  en- 
tirfc  purchase  money,  is  entitled  to  the  entire 
damages,  is  a  necessary  party  to  the  con- 
demnation proceeding,  and  nmy  maintain 
the  proceeding  in  his  own  name."  7  Enc. 
PI.  &  Pr.  507. 

It  seems  clear  to  us,  in  view  of  ttie  au- 
thorities, that  the  relators  must  be  regarded 
as  the  real  owners  of  the  lots  in  question, 
subject  only  to  the  right  of  re-entry  and  for- 
feiture on  the  part -of  the  state  in  the  event 
of  a  failure  on  their  part,  or  that  of  their 
successors  or  assigns,  to  pay  the  balance  of 
the  purchase  price  according  to  the  terms  of 
the  state's  contract.  Indeed,  this  court  said 
in  Washington  Iron  Works  Co.  v.  King 
County,  20  Wash.  150,  54  Pac.  1004,  where 
the  question  under  consideration  was  wheth- 
er tide  lands,  under  a  contract  of  sale  like 
the  one  now  before  us,  were  subject  to  taxa- 
tion before  the  contract  was  fully  executed 
by  the  vendee,  that,  "in  equity,  appellants 
are  the  owners,  possessing  a  real  and  sub- 
stantial interest,  which  they  can  assign, 
transfer,  and  dispose  of  as  they  choose;  and 
the  state  cannot  deprive  them  of  this  right. 
.  .  .  The  naked  I^I  title  is  in  the  state, 
but  for  one  purpose  only, — to  secure  the  un- 
paid purchase  price."  It  is  true  that  this 
case  was  distinguished  in  the  subsequent 
«6  L.  R.  A. 


case  of  State  v.  Froat,  26  Wash.  134,  64  Fac 
902,  where  it  was  very  properly  held  that 
only  the 'interest  of  the  vendee  in  a  con- 
tract of  sale  of  state  lands  can  be  charged 

with  taxes,  and  that  the  state's  right  to 
the  purchase  price,  or  its  right  to  forfeit 
the  contract  for  nonpayment  thereof,  can- 
not be  devested  by  a  tax  sale  of  such  lands. 
But  the  doctrine  announced  in  the  former 
case  as  to  the  equitable  ownership  of  the 
vendee  of  tide  lands  under  an  executory  con- 
tract of  Bale  was  neither  repudiated  nor 
questioned. 

It  ia  provided  in  §  6637,  BalHnger's  Anno. 
Codes  &  Statutea,  that  any  corporation  au- 
thorized by  law  to  appropriate  land,  real 
eatate,  prranises,  or  other  property  for  cor- 
porate purposes  may  present  to  the  superior 
court  a  petition  describing  the  property 
sought  to  be  appropriated  and  "setting 
forth  the  name  of  each  and  every  owner,  en- 
cumbrancer, or  otiier  person  or  party  inter- 
ested in  the  same,  or  any  part  thereof,  so  far 
as  the  same  can  be  ascertained  from  the  pub- 
lic records,  the  object  for.  which  the  land  is 
sought  to  be  appropriated,  and  praying  that 
a  jury  be  impaneled  to  ascertain  and  deter- 
mine the  compensation  to  be  made  in 
money,"  etc.  And  S  6638  provides  that  a  no- 
tice stating  briefly  the  objects  of  the  peti- 
tion shall  be  served  on  each  and  every  per- 
son named  therein  as  owner,  encumbrancer, 
tenant,  or  others  interested  therein,  at  leaat 
ten  days  previous  to  the  time  designated  in 
the  notice  for  the  presentation  of  the  peti- 
tion. But  the  same  section  further  provides 
that  want  of  service  of  such  notice  shall  ren- 
der the  subsequent  proceedings  void  as  to 
the  person  not  served,  but  all  persons  or 
parties  having  been  served  with  notice  as  in 
this  section  provided  shall  be  botmd  by  the 
subsequent  proceedings.  Section  6640  pro- 
vides, in  effect,  among  other  things,  that  if 
the  court  or  judge  thereof  shall  have  satis- 
factory proof  that  all  parties  interested  in 
the  land,  real  estate,  or  premises  described 
in  the  petition  have  been  duly  served  with 
the  prescribed  notice,  the  court  or  judge 
thereof  may  make  an  order  directing  the 
sheriff  to  summon  a  jury  to  determine  the 
compensation  to  be  paid  to  tiie  respective 
partiea  entitled  thereto.  As  we  have  seen, 
the  state  of  Washington  was  not  served  witii 
notice  of  the  hearing  of  the' petition,  and  it 
is  therefore  insisted  by  the  relators  here  (as 
they  insisted  in  the  superior  court)  that 
the  court,  under  the  provisions  of  said 
S  5638,  requiring  each  and  every  person 
named  in  the  petition  to  be  served  with  such 
notice,  had  no  right  to  make  the  order  now 
under  consideration.  But  we  are  of  the 
opinion  that  the  provision  requiring  notice 
to  be  served  on  aH  igte^Bt^^  ^rgj^|^ 
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juriBdictional,  except  as  to  persons  or  par- 
ties not  served.  The  statute  expressly  de- 
clares tliat  all  persons  duly  served  with 
notice  shall  be  bound  by  the  "subsequent 
proceedings,"  but  that  want  of  service  shall 
render  gueh  proceedings  void  "oa  to  the  per- 
son not  Borved."  Otctn  v.  8t.  Paul,  M.  <£  M. 
R.  Co.  12  Wash.  313,  41  Pac.  44.  And  it 
seems  to  be  the  general  rule  that  "the  omis- 
Bion  of  any  proper  party  will  not  invalidate 
the  proceeding  as  against  such  persons  as 
are  made  parties.  The  only  consequence  is 
that  as  against  the  omitted  persons  tiie  con- 
demnation will  be  nugatory."  7  Enc.  PI.  & 
Pr.  504. "  See  also  Re  Boston,  B.  T.  &  W.  H. 
Co.  79  N.  Y.  69,  wherein  it  was  held  that, 
where  the  lessee  alone  is  made  a  party,  the 
estate  in  reversion  will  not  be  affected. 
While  it  Is  true  that  the  state  holds  the 
naked  legal  title  to  these  tide  lands  as  trus- 
tee for  the  relators  and  their  assigns,  and  is, 
to  that  extent,  interested  ther^n,  it  is  also 
true  that  it  is  no  more  concerned  in  the 
condemnation  suit  than  it  would  be  in  a 
Tolimtary  transfer  by  the  relators  of  their 
intemt  to  the  respondent  herein.  The  state 
cannot  be  involuntarily  deprived  of  its  title 
by  condemnation  or  otherwise,  and  the  fact 
that  it  was  not  made  a  party  to  the  proceed- 
ing cannot  affect  its  rigfats  or  those  of  the 
relators  in  any  manner  or  degree  whatever. 
All  that  tiie  relators  are  entitled  to  is  just 
compensation  for  their  interest  in  the  land, 
and  such  compensation  can  readily  be  deter- 
mined without  regard  to  the  rights  of  the 
state  or  any  other  person  or  party. 

What  we  have  already  said  concerning  the 
omission  to  make  the  state  a  party  virtually 
disposes  of  the  objection  that  the  Seattle  & 
Lake  Washington  Waterway  Company  la  a 
neoessaiy  party  to  the  oondemnation  pro- 
ceeding, and  should  have  been  served  with 
notice  of  the  hearing  of  the  petition.  It  must 
be  remembered  that  the  respondent  is  not 
seeking  to  condemn  any  interest  that  that 
company  may  have  in  the  premises  in  ques- 
tion, and  we  are  unable  to  see  how  the 
failure  to  serve  it  with  notice  of  the  pre- 
liminary hearing  can  affect  its  interest,  if 
it  has  any,  in  the  land  sought  to  be  appro- 
priated by  the  respondent.  The  railroad 
company  has  elected  to  carry  on  its  con- 
demnation suit  without  making  the  water- 
way company  a  party,  and  it  wilt,  therefore, 
be  responsible  to  tlu  latter  company  for 
whatever  damages  it  may  suffer  in  c<m9e- 
quence  thereof.  And  the  relators  will  neith- 
er gain  nor  lose  anything  by  reason  of  the 
fact  that  the  water-way  company  was  not 
notified  of  the  hearing  in  the  superior  court, 
and  did  not  appear  in  that  proceeding. 

It  is  alHO  objected  that  the  respondent  the 
Seattle  &,  Montana  Railroad  Company  has 
no  right  to  condemn  tiiis  property  for  the 
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purposes  indicated  in  its  petition,  because  it 
appears  from  the  evidence  that  it  has  no 
rolling  stock  of  its  own,  does  not  operate  ita 
road,  and  does  and  will  permit  the  Great 
Northern  Railway  Company  and  other  rail- 
road companies  to  run  their  passenger  and 
freight  trains  over  its  line  into  Seattle,  and 
to  use  its  depot  and  terminal  groimds  there 
situated.  In  other  words,  it  seems  to  be 
claimed  that  the  proof  shows  that  the  re- 
spondent company  is  seeking,  through  the 
exercise  of  the  power  of  eminent  domain, 
to  take  the  property  of  these  relators,  not 
for  its  own  use  and  benefit,  but  for  the  use 
and  benedt  of  other  corporations.  We  think 
this  objecUon  is  wholly  untenable.  Under 
what  agreement  or  understanding  between 
the  two  companies  the  respondent's  railroad 
is  used  and  operated  by  the  Great  Northern 
Railway  Company,  or  upon  what  terms  and 
conditions  the  cars  of  other  railroad  com- 
panies are  or  may  be  transported  over  its 
road,  is  not  disclosed  by  the  evidence ;  but, 
whatever  the  arrangement  is  under  which 
this  may  be  done,  it  cannot  be  presumed  to 
be  ill^al.  Indeed,  it  is  not  only  t^e  right, 
but  the  duty,  of  the  Seattle  &  Montana  Rail- 
road Company,  under  the  law  and  the  Con- 
stitution of  this  state,  to  permit  such  use 
of  its  road  by  other  railroad  oompanieB. 
Ballinger's  Anno.  Codes  &  Statutes,  S  431S; 
Const,  art.  12,  S  13.  And,  if  it  be  true 
that  said  company  has  leased  its  railroad  to 
the  Great  Northern  Company,  or  ooy  other 
company  or  companies,  or  agreed  to  do  so,  it 
is  not  tlicret^  precluded  from  condeomii^ 
and  appTopriatjng  private  pn^rty  for  a 
public  use,  which  may  be  necessary  ior  its 
tracks,  side  faacia,  depots,  etc  Re  Jfctro- 
politan  Jsllw.  R.  Co.  18  N.  Y.  S.  R  134,  2 
N.  Y.  Supp.  278;  Orollej/  t.  Uinnmpolia  d 
at.  L.  R.  Oo.  30  Uinn.  S41,  16  N.  W.  422; 
Worcester  t.  Norwich  dW.R.  Oo.  109  Hoss. 
103;  Re  New  YorJe,  L.  i  W.  R.  Oo.  99  N. 
Y.  12,  1  N.  E.  27;  Chioqgo  d  W.  I.  R.  Co. 
lllinoia  O.  R.  Co.  113  111.  166,  In  Re  Uetm- 
politan  Elov.  R.  Co.  18  N.  Y.  S.  R.  134,  2 
N.  Y.  Supp.  278,  it  was  objected  that  the 
condemnation  proceedings  could  not  be  main- 
tained by  the  petitioner  because  of  the  lease 
of  its  line  of  read  to  another  company. 
Concerning  the  objection  the  court  said: 
"This  objection  is  not  well  founded,  because 
it  has  been  repeatedly  decided  that  the  leas- 
ing of  the  line  of  a  railway  corporation  to 
another  corporation  does  not  deprive  the 
former  of  the  power  to  exercise  the  right  of 
eminent  domain."  The  Illinois  cose  above 
cited  (113  III.  156)  is  an  interesting  and 
instrilctive  one,  and  is  direcUy  iy  point  here, 
especially  on  the  question  of  Uie  power  of 
a  lessor  railroad  company  to  condemn  pri- 
vate property  for  corporate  purposes.  In 
that  case,  as  in  this,  the  company  soekinjr  to 
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appropriate  tbo  property  did  not  own  any 
cars  or  locomotivea,  and  did  not  transport 
paMengers  or  f  reight^  and  had  leased  its  line 
to  other  companies,  and  yet  the  oourt  there 
held  that  it  was  not  thereby  deprived  of  the 
right  to  take  property  under  the  power  of 
eminent  domain. 


We  see  no  prejudicial  error  in  the  proceed- 
ing in  the  Superior  Court,  and  fAe  order 
wader  review  ia  affirmed. 

FnllortoM,  Ch.  J.,  and  IbMxf,  I>m«- 
bar,  and  Mowat*  JJ.»  concur. 


WISCONSIN  SUPREB£B  OOURT. 


Jeeae  LOWE,  Reapi.^ 

V. 

T.  F.  CONSOT,  Appt. 


(. 


.Wis. 


•  ) 


1.  The  determination  of  health  ofllaera 
that  private  property  i»  a  nnisance, 
or  a  cause  of  sickness  dangerous  to  bealth, 
Is  no  protection  against  liability  for  Its  de- 
struction U  the  propertr  Is  In  fact  not  a 
nuisance  or  source  of  danger. 

2.  A  health  ofllcer  Is  Individually  Ua- 
bl«  to  make  compensation  for  private 
property  destroyed  by  mistake  in  the  attempt 
to  preserve  the  public  bealth,  in  the  absence 
of  statutory  provision  tor  such  compensation, 
and  Is  not  protected  Iqr  the  fact  that  his  acts 
were  quasi  Jndlclal  in  character;  since  the 
exercise  of  bis  discretion  is  limited  by  the 
constitutional  guaranty  to  every  person  of 
immunity  from  having  his  private  property 
rights  Invaded  except  under  the  regnlar 
coarse  of  law. 

(January  12,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Clark  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  value  of  property  allcjged  to 
have  been  wrongfully  deBtr<^i^  by  defend- 
ant. Affirmed. 

Statement  by  Slobeeker,  J.: 

Respondent  was  engaged  in  the  business 
of  conducting  a  meat  market  in  the  city  of 
Neillsville.'  Appellant  is  a  physician  resid- 
ing there,  and  was  the  city  physician  and 
health  officer.  On  August  3,  1901,  a  steer 
of  respondent's  herd  of  cattle  on  his  farm 
was  found  aick  from  an  ailment  unknown 
to  him,  but  supposed  to  have  resulted  from 
drinkinf^  water  containii^  paris  green.  He 
called  Dr.  Brown,  a  veterinary  surgeon,  who 
gave  the  steer  an  antidote  for  paris  green 
poisoning,  but  upaa.  further  examination  in- 
formed respondent  he  bdieved  the  steer  was 


afflicted  with  anthrax,  and  that  another  ani- 
mal of  the  herd  showed  i^ymptoms  at  an- 
thrax. The  steer  died  about  8  o'clock  in 
the  evening  of  the  same  day.  Respcmdent 
and  his  son  flayed  him,  then  buried  the  car- 
cass, and  placed  the  hide  on  others  in  the 
basement  of  his  meat  market.  Dr.  Roberts, 
the  state  veterinarian,  arrived  at  Neillaville 
the  following  morning,  and  with  reaptnidflnt 
visited  the  plaoa  where  the  steer  had  died. 
Dr.  Roberta  procured  some  blood  from  the 
spot  pointed  out  by  respondent  as  the  plaoa 
where  the  steer  had  been  fl^ed.  This  spec- 
imen of  blood  was  mounted  on  microscopic 
slides  by  appellant's  brother,  a  doctor  at 
Neillsville,  who  examined  it  microscopic- 
ally, and  c<mcluded  it  omtained  the  bacilli 
of  anthrax.  The  same  slide  was  thereafter 
examined  microscopically  by  Dr.  Russell, 
the  state  bacteriologist,  who  reported  to  ap- 
pellant that,  so  far  as  could  be  ascertained 
from  the  examination,  the  specimen  dis- 
closed the  presence  of  the  bacilli  of  anthrax. 
Appellant  was  absent  from  Neillsville  Au- 
gust 3d  and  4th.  Dr.  Roberts,  the  state 
veterinarian,  left  Neillsville  August  4th, 
giving  directions  to  appellant's  brother  to 
have  the  herd  quarantined  uAtil  his  return. 
He  returned  August  7th,  vaccinated  the 
herd  supposed  to  have  been  exposed,  re- 
peated this  treatment  August  I9th,  and 
then  ordered  the  quarantine  of  the  herd 
and  pasture  removed.  On  Monday  morning, 
August  6th,  appellant  returned  to  Neills- 
ville, was  informed  of  these  occurrences, 
held  a  consultation  with  the  mayor  of  the 
city  and  chairman  of  the  city  board  of 
health  and  the  city  attorney;  later  in  the 
day  received  instructions  from  the  secre- 
tary of  the  state  board  of  health  to  destroy 
any  hides  which  had  been  exposed,  and  dis- 
infect the  shop  and  premises  if  exposed  to 
anthrax  infectitm.  Upon  this  and  other  in- 
formation obtained  by  appellant  he  believed 


NoiK. — As  to  rigbt  to  compensation  for  prop- 
erty destroyed  m  abating  a  public  nuisance  gen- 
erally, see  note  to  Orlando  y.  Pragg,  Id  L.  B. 
A.  196;  also  the  later  cases  In  this  series  of 
Savannah  v.  Holllgan,  29  L.  B.  A.  808 ;  Saflord 
V.  Board  of  Health,  SS  L.  a.  A.  800 ;  and  Hous- 
ton V.  State,  42  L.  B.  A.  89. 
M  L.  R.  A. 


As  to  personal  liability  of  olllcers  for  Judi- 
cial acta,  see,  in  this  series,  Austin  v.  Vroo- 
man,  14  L.  R.  A.  138,  and  note;  Thompson  v. 
Jackson,  27  L.  R.  A.  92,  and  note;  Scott  v.  FlSh- 
blate,'  80  L.  R.  A.  096 ;  Olazer  v.  Hubbard,  39 
L.  R.  A.  210;  Calhoun  v.  Little,  43  L.  R.  A. 
680 ;  and  Webb  v.  Ftsher,  60  L. 
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the  steer  died  from  anthrax,  and  that  re- 
Bpondrait's  shop  and  some  hides  and  beef  in 
respondent's  slaughter  house  had  been  ex- 
posed to  this  dangerous  and  infectious  dis- 
ease. He  issued  a  written  order  August 
5th,  and  directed  Dr.  Brown,  as  deputy 
health  officer,  to  serve  it  on  respondent. 
This  order  notified  and  directed  respondent 
to  remove  the  hides  from  the  basement  of 
his  premises,  and  destroy  them;  and  the 
beef  of  a  heifer  which  respondent  and  his 
son  had  butchered  and  prepared  for  the 
market  on  the  morning  after  flaying  and 
burying  the  diseased  steer  was  also  to  be 
destroyed.  This  heifer  was  the  same  ani- 
mal that  Dr.  Brown  had  pointed  out  to  re- 
spondent as  liaving  symptoms  of  anthrax. 
Respondent  refused  to  comply  with  this  or- 
der and  thereafter  on  the  same  day  the 
hides  and  beef  were  burned  under  the  super- 
vision of  the  city  mayor,  pursuant  to  the 
order  of  August  5th.  It  appears  that  an- 
thrax is  one  of  the  most  virulent  and  deadly 
diseases  known  to  science,  and  infectious 
and  epidemic  in  character  to  a  high  degree. 
Upon  the  trial  the  court  found  that  appel- 
lant acted  in  good  faith  in  the  discharge  of 
what  he  deemed  his  duty  as  city  physician 
and  health  officer;  that  he  quarantined  re- 
spondent's meat  market  premises;  that  he 
had  good  cause  to  believe  the  basement  of 
the  premises  was  a  source  of  filth  and  sick- 
ness ;  that  he  ordered  the  destruction  of  the 
hides  and  beef  which  he  believed  had  been 
exposed  to  the  infection,  and  that  this  prop- 
erty was  of  a  value  of  $239.70.  The  jury 
found  that  the  steer  was  not  in  fact  af- 
flicted with  any  dangerous  and  contagious 
disease,  and  that  appellant  had  no  probable 
cause  to  believe  that  the  steer  was  so  af- 
flicted. The  court  ordered  judgment  in  re- 
spondent's favor,  and  awarded  him  judg- 
ment for  the  value  of  the  hides  and  beef  and 
for  costs.  This  is  an  appeal  from  that 
judgment. 

Mr.  S.  K.  Karah,  for  appellant: 

A  local  board  of  health  and  a  health  offi- 
cer have  discretionary  powers,  and  their  du- 
ties are  quasi  judicial,  in  determining  what 
U  a  dangerous,  contagious  disease  or  cause 
of  sickness,  or  what  is  a  nuisance.  They 
are  not  liable  for  an  error  in  judgment. 

Keeler  v.  Woodward,  3  Pinney  ( Wis. ) 
306;  Byrne  v.  State,  12  Wis.  519;*  Steele  v. 
Dunham,  26  Wis.  393;  Druecker  v.  Salomon, 
21  Wis.  621,  94  Am.  Dec.  571;  Oatea  v. 
Young,  82  Wis.  272,  62  N.  W.  178;  State 
ex  rel.  Board  of  Health  v.  Neidt  (N.  J.  Eq.) 
19  Atl.  318;  Salem  v.  Eastern  R.  Co.  98 
Mass.  431,  90  Am.  Dec.  650;  Rudolphe  v. 
New  Orleans,  11  La.  Ann.  242;  Smith  v. 
GouJd,  61  Wis.  31,  20  N.  W.  369. 

The  following  parties  have  been  held  to 
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act  in  a  quasi  judicial  capacity,  and  there 
fore  to  be  exempt  from  liability  for  error  in 
judgment : 
Arbitrators. 

Jones  V.  Broton,  64  Iowa,  74,  37  Am.  Repw 

185,  16  N.  W.  140. 
Jurors. 

Hunter  v.  Mothia,  40  Ind.  358;  Turpen  v. 
Booth,  56  Cal.  6S,  38  Am.  Rep.  48. 
Assessors. 

Ban  Joa4  Qas  Co.  v.  January,  57  Cal.  614; 
Wilson  V.  Marsh,  34  Vt.  362j  Wall  v.  Trum- 
bull, 16  Mich.  228;  WitUanu  t.  Weaver,  75 

N.  Y.  30. 

Tovm  boards  of  equalization. 
Steele  v.  Dunham,  26  Wis.  393. 
Highway  officers. 

Sage  v.  Laurain,  19  Mich,  137;  Rowe  T. 
Addison,  34  N.  H.  306. 
School  officers. 

Burton  v.  Fulton,  49  Pa.  151;  Chamber- 
lain V.  Clayton,  56  Iowa,  331,  41  Am.  Rep. 
101,  9  N.  W.  237;  MoCormick  t.  Burt,  95 
111.  263,  35  Am.  Sep.  163. 

Inspectors  of  elections. 

Ooetcheus  v.  Matthewson,  61  N.  Y.  420; 
Keenan  v.  CooTe,  12  R.  I.  62. 

If  defendant  is  liable  in  damages  in  this 
case  it  is  a  liability  for  performing  his  duty 
as  specifically  laid  down  in  t^e  statute. 
His  acts  are  not  subject  to  review  by  a  jury. 

Miller  v.  Horton,  152  Mass,  640,  23  Am. 
St.  Rep.  860,  26  N.  E.  100 ;  Pearson  t.  Zehr, 
138  111.  48,  32  Am.  St.  Rep.  113,  29  N.  E. 
854;  Fath  v.  Koeppel,  72  Wis.  289,  7  Am. 
St.  Rep.  867,  39  N.  W.  639;  Raj/mond  v. 
Fish,  61  Conn.  80,  60  Am.  Rep.  3. 

Messrs.  J.  E.  WUdUk  and  I..  X.  8tw- 
doTMtt,  for  respondent: 

The  health  officer  has  no  right  to  destn^ 
sound  property  in  fact  belonging  to  another. 

Houston  T.  State,  98  Wis.  481,  42  L.  R.  A. 
39,  74  N.  W.  Ill;  Pearson  v,  Zehr,  138  lU. 
48,  32  Am.  St.  Rep.  113,  29  N.  E.  854;  Mil- 
ler T.  Borton,  152  Mass.  640,  10  L.  R.  A. 
116,  23  Am.  St.  Rep.  850,  26  N.  E.  100. 

The  statute  only  authorized  the  destruc- 
tion of  animals  in  case  they  were  affected 
with  some  contagious  or  infectious  disease 
of  a  very  fatal  nature. 

Sanborn  &.  Berryman's  Anno.  Stat.  | 
1492a;  Stone  T.  Heath,  170  Mass.  389,  60 
N".  E.  975. 

The  decision  of  the  board  of  health  is  not 
final  and  conclusive  for  all  purposes  in  re- 
gard to  the  parties  interested  in  the  ques- 
tion whether  the  thing  complained  of  was 
a  nuisance. 

Salem  v.  Eastern  R.  Co.  98  Mass.  431,  96 
Am.  Dec.  650;  Miller  v.  Horton,  162  Mass. 
540,  10  L.  B.  A.  116,  23  Am.  St.  Rep.  850. 
26  N.  E.  100;  People  eta  rel.  Copcutt  v. 
Board  of  Health,  A^%Ms  ^J^i^Mg^  ^ 


1904. 


Lowe  v. 


CONSOT. 


908 


481,  3V  Am.  St.  Kep.  522,  35  N.  E.  320; 
Com.  T.  Alden,  143  Maaa.  113,  0  X.  K  16. 

The  question  whether  there  was  a  nni- 
sance  may  be  litigated  by  the  parties  whose 
property  has  been  injuied  or  destroyed  io 
proceedings  instituted  by  them  to  recover 
for  Buch  loss  or  damage. 

People  ew  rel.  Copcutt  v.  Board  of  Health, 
140  N.  Y.  1,  23  h.  R.  A.  481,  37  Am.  St. 
Hep.  522,  35  N.  E.  320 ;  Yates  v.  Milwaukee, 
10  Wall.  497,  19  L.  ed.  9S4;  Button  v.  Cam- 
den, 39  N.  J.  L.  122,  23  Am.  Rep.  203 ;  Vn- 
dertcood  v.  Green,  42  N.  Y.  140;  Hoffman 
V.  ^chultss,  31  How.  Pr.  385;  Clark  v.  Syra- 
euee,  13  Barb.  32;  Rogers  t.  Barker,  31 
Barb.  447;  Ooe  v.  Schulte,  47  Barb.  64; 
Lawton  V.  Steele,  IIS  N.  Y.  226,  7  L.  R.  A. 
134,  16  Am.  St.  R6p.  813,  23  N.  E.  878; 
Re  Smith,  146  N.  Y.  68,  28  L.  R.  A.  820,  48 
Am.  St.  Rep.  769,  40  N.  E.  497;  Delaware, 
.L.  &  W.  R,  Co.  V.  Buffalo,  158  N.  Y.  271,  53 
N.  E.  44. 

Slebeoker,  J.,  delivered  ihe  opinion  of 

the  court: 

The  appellant,  as  a  health  officer  of  the 
city  of  Neillsville,  seeks  to  justify  the  de- 
struction of  respondent's  property  upon  the 
authority  vested  in  the  board  of  health  for 
the  adoption  for  such  measures  to  abate 
nuisances  and  remove  sources  of  filth  and 
causes  of  sickness  as  may  be  deemed  moat 
•  effectual  to  preserve  the  public  health.  By 
i  1411,  Rev.  Stat.  1898,  it  is  provided  that 
every  town,  village,  and  city  board  of  health 
"may  take  such  measures  and  make  such 
rules  and  regulations  as  they  may  deem 
most  effectual  for  the  preservation  of  the 
public  health.  They  may  appoint  as  many 
persons  to  aid  them  in  the  execution  of 
their  powers  and  duties  as  they  think 
proper,  .  .  .  examine  into  all  nui- 
sances, sources  of  filth,  and  causes  of  sick- 
ness, and  make  such  rules  and  regulations 
respecting  the  same  as  tfa^  may  judge  nec- 
essary for  the  public  health  and  safety  of 
the  inhabiUnts."  Section  1412,  Rev.  Stat. 
1898,  prescribes  as  a  part  of  the  health  of- 
ficer's duty:  "Upon  the  appearance  of  any 
dangerous  contagious  disease  in  the  terri- 
tory within  the  jurisdiction  of  the  board  of 
which  he  is  a  member  to  immediately  inves- 
tigate all  the  circumstances  attendant  upon 
the  appearance  of  such  disease,"  and  "at  all 
times  promptiy  to  take  such  measures  for 
the  prevention,  suppression,  and  control  of 
any  such  disease  as  may  in  his  judgment  be 
needful  and  proper,  subject  to  the  approval 
«f  the  board  of  which  he  is  a  member."  By 
S  1414,  Rev.  Stat.  1898,  boards  of  health  are 
given  authority  to  order  nuisances  and 
causes  of  sickness  removed  from  private 
property  by  the  owner  or  oeeupant,  and 
upon  hi?  refusal  or  neglect  to  comply  the 
«6  L.  R.  A. 


t}oard  may  cause  its  removal,  and  niKrvw 
thfl  expense  thereof.  The  common  council 
of  the  city  of  Neillsville  by  ordinances 
adopted  these  provisions  as  a  part  of  the 
regulations  for  the  preservation  of  the  pub- 
lie  health,  and  provided  for  the  organisa- 
tion of  the  board  of  health,  prescribing  the 
duties  of  the  board  and  its  health  officer  in 
carrying  out  the  powers  and  duties  imposed 
by  law.  Neither  the  statutes  nor  the  ordi- 
nances of  the  city  for  tiie  preservation  of 
the  public  health  make  provision  for  a  hear- 
ing before  the  board  or  otherwise  of  the  per* 
son  charged  with  maintaining  a  nuisance, 
source  of  filth,  or  cause  of  sickness.  The 
board  or  its  members  pr  officers  may  abate 
and  remove  the  nuisance,  source  of  filth,  or 
cause  of  sickness  without  any  such  hearing, 
even  though  such  proceeding  necessitates 
the  destruction  of  private  property.  The 
statutes  were  unquestionably  framed  upon 
the  fact  that  such  boards  must  act  immedi- 
ately and  summarily  in  cases  of  the  appear- 
ance  of  contagious  and  malignant  diseases, 
which  are  liable  to  spread  and  become  epi- 
demic, causing  destruction  of  human  life. 
Under  such  circumstances  it  has  been  held 
that  the  legislature  under  the  police  power 
can  rightfully  grant  to  boards  of  health 
authority  to  employ  all  necessary  means  to 
protect  the  public  health,  and,  if  necessary, 
go  to  the  extent  of  destroying  private  prop- 
erty when  the  emergem^  demands.  Bitten- 
haua  V.  Johnston,  92  Wis.  688,  32  L.  R.  A. 
380,  66  N.  W.  805 ;  Salem  v.  Eastern  R.  Co. 
98  Mass.  431,  96  Am.  Dec.  650;  Lawton  v. 
Steele,  119  N.  Y.  226,  7  L.  R.  A.  134,  16  Am. 
St.  Rep.  813,  23  N.  E.  878,  162  U.  S.  133, 
38  L.  ed.  385,  14  Sup.  Ct.  Rep.  499.  The 
power  to  summarily  abate  nuisances  was 
fully  recognized  and  established  as  a  prin- 
ciple of  the  common  law,  upon  the  grormd 
that  the  requirement  of  preliminary  formal 
legal  proceedings  and  a  judicial  trial  would 
result  in  defeating  the  beneficial  objects 
sought  to  be  attained.  Within  this  princi- 
ple, "quarantine  and  health  laws  have  been 
enacted  from  time  to  time  from  the  organi- 
zation of  state  governments,  authorizing  the 
summary  destruction  of  imported  cargo, 
clothing,  or  otiier  articles  by  officers  desig- 
nated, and  no  doubt  has  been  suggested  as 
to  their  constitutionality."  Latoton  v. 
Steele,  119  N.  Y.  226,  7  L.  R.  A.  134,  16  Am. 
St.  Rep.  813.  23  N.  E.  878,  152  U.  S.  133.  38 
L.  ed.  385,  14  Sup.  Ct.  Rep.  499;  BenteU  v. 
New  Orleans  &  C.  R.  Go.  166  U.  S.  698,  41 
L.  ed.  1169,  17  Sup.  Ct.  Rep.  693;  Hart  t. 
Albany,  9  Wend.  571,  24  Am.  Dec.  166; 
Health  Department  v.  Trinity  Church,  148 
N.  T.  32,  45  Am.  St.  Rep.  579,  39  N.  E.  833; 
Rochmll  v.  Nearing,  35  N.  Y.  308.  The 
appearance  of  a  malignant  and  oontagious 
disease  In  cattle  is  In  its  nature^eh  a  men* 
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ace  to  the  public  health  as  to  bring  it 
dearly  within  the  dasB  of  eases  which  can 
only  in  many  instances  be  effectually  dealt 
with  by  the  destruction  of  the  animals 
alBicted. 

Respondent  insists  that  he  has  the  legal 
right  to  recover  his  damages  since  the  prop- 
erty  was  not  in  fact  a  nuisance  source  of 
filth,  or  a  cause  of  sickness,  as  contemplated 
by  the  statute  for  the  preserration  and  pro- 
tection of  the  public  fasalth.  This  presents 
the  inquiry  whether  the  determination  of 
the  health  officers  that  a  nuisance  or  cause 
of  sickneas  dangerous  to  health  in  fact  ex- 
isted is  a  final  determination,  binding  upon 
respondent  as  owner  of  the  property  which 
the  health  officer  decided  must  be  destn^ed 
in  order  to  abate  the  nuisance  and  remove 
the  cause  of  sickness.  The  statute,  as  stat- 
ed, makes  no  provision  giving  the  party  pro- 
ceeded against  for  such  a  nuisance  or  cause 
of  sickness  an  opportunity  to  be  heard  be- 
fore his  property  may  be  destroyed.  While 
such  a  determination  has  been  held  to  be 
a  full  protection  to  all  persons  acting  under 
it  in  carrying  out  the  purposes  of  the  law, — 
that  is,  to  abate,  and,  if  necessary,  destroy, 
that  which  is  in  fact  a  nuisance  or  source 
of  danger  to  health, — ^yet  it  is  no  protection 
for  destroying  private  property  which  in 
fact  is  no  such  nuisance  or  source  of  danger. 
This  is  upon  the  ground  that  due  process  of 
law  requires  that  the  owner  be  given  an 
opportunity  to  be  heard  at  a  trial  before  his 
private  property  be  taken  and  adjudged 
forfeited  for  his  misconduct,  or  for  tlie 
protection  of  the  public  health.  He  cannot 
be  deprived  of  the  right,  either  before  or 
after  such  taking  of  his  property,  to  have  a 
judicial  inquiry  whether  in  fact  he  has  for- 
feited the  right  to  his  property  by  coming 
within  the  condemnation  of  the  law.  In 
such  cases,  where  a  board  of  health  has 
summarily  destroyed  property,  the  owner 
may  bring  his  action  to  recover  the  damages 
sustained,  if  it  be  found  he  has  been  un- 
justifiably deprived  of  it.  In  the  absence 
of  judicial  inquiry  wherein  the  owner  is 
-given  full  opportunity  to  establish  that  no 
nuisance  or  cause  of  sickness  exists  as 
claimed,  the  board  of  health  cannot  declare 
a  thing  a  nuisance  or  source  of  danger  to 
public  health  which  is  not  so  in  fact.  Their 
authority  to  act  is  bottomed  upon  the  actual 
existence  of  the  conditi<ms  which  the  stat- 
utes declare  they  may  abate  or  remove. 
Button  v.  Camden.  39  N.  J.  L.  122,  23  Am. 
Rep.  203;  Lawton  v.  Steele,  119  N.  Y.  226, 
7  L.  R.  A.  134,  16  Am.  St.  Rep.  813,  23  N. 
E.  878,  162  U.  S.  133,  38  L.  ed.  385,  14  Sup. 
Ct.  Rep.  499 ;  Cole  v.  Kegler,  64  Iowa,  69, 
19  N.  W.  843;  People  «B  rel.  Copcutt  v. 
Board  of  Health,  140  N.  Y.  1,  28  L.  K.  A. 
481,  37  Am.  St.  Rep.  522,  36  N.  E.  820; 
66  L.  R.  A. 


Health  Department  t.  TriiUtjf  Ohunh,  14fr 
N.  Y.  32.  27  L  R.  A.  710,  4S  Am.  St.  Rep. 
879.  30  N.  E.  833,  and  cases;  Orlando  y. 
Pragg,  31  Fla.  Ill,  19  L..R.  A.  186,  S4  Anu 
St.  Rep.  17,  12  So.  368. 

It  is  urged  that  no  action  can  be  main- 
tained to  charge  appellant  for  the  value  of 
Uie  proper^  because  in  ordo-ing  its  re- 
moval and  destrootion  he  was  in  the  exer- 
cise of  his  <^cial  du^  as  city  health  offloer. 
The  laws  for  the  preservation  of  the  puUie 
health  make  no  provision  for  the  paymmt 
of  property  so  destr<^ed  mistake  on  the 
order  of  health  officers.  The  question  then 
arises,  Who  is  liable  for  the  value  of  this 
property  under  the  facts  and  circumstances 
of  this  case?  The  jury  found  that  the  steer 
was  not  afBicted  with  a  contagion,  and  that 
the  beef  and  hides  destroyed  were  not  in- 
fected with  anthrax.  It  is  clear  that  the 
city  is  not  liable  under  the  decisions  of  this 
court.  In  the  case  of  Kempster  v.  Mil- 
waukee,  103  Wis.  421,  79  N.  W.  411,  it  is 
said:  "In  carrying  out  the  laws  for  the 
preservation  of  the  public  health  the  city 
is  performing  a  duty  which  it  owes  to  the 
whole  public  as  distinguished  from  a  mere 
corporate  duty.  It  is  a  duty  which  it  is 
bound  to  see  performed  in  pursuance  of  law 
as  one  of  the  govemmen^l  agencies,  but 
not  a  duty  from  which  it  derives  special 
benefit  or  pecuniary  advantage  in  its  corpo- 
rate or  private  capacity."  Eayea  v.  Osh-  ' 
koah,  33  Wis.  314,  14  Am.  Rep.  760,  and 
cases  cited.  As  here  indicated,  under  the 
laws  of  this  state  no  liability  on  the  part 
of  a  municipality  arises  for  injuries  result- 
ing from  the  acts  or  default  of  its  officers 
while  performing  a  duty  imposed  upon  it  a» 
a  governmental  agency  for  the  public  at 
large.  Durkee  v.  Kmoaha,  69  Wis.  123,  48 
Am.  Rep.  480,  17  N.  W.  677;  Ffilk  v.  MU- 
loaukee,  108  Wis.  359,  84  N.  W.  420. 

Appellant  contends  that  he  is  not  liable 
in  this  action  upon  the  ground  ^^^^ 
powers  vested  in  members  and  cheers  of  a 
hoard  of  health  are  discretionary  in  char- 
acter, and  that  the  duty  of  determining 
what  are  causes  of  sickness  affecting  the 
public  health  are  quasi  judicial  in  charac- 
ter. The  acts  of  appellant,  as  appears  from 
the  above  statement  of  facts,  were  within 
the  scope  of  his  duty  as  health  officer,  and 
come  within  the  class  of  quasi  ju'dicial  acta. 
It  is  the  general  rule  that  such  officers  are 
not  liable  in  damages  to  private  persons  for 
injuries  which  may  result  from  their  official 
action  done  in  the  honest  exercise  of  their 
judgment  within  the  scope  of  their  author- 
ity, however  erroneous  or  mistaken  that  ac- 
tion may  be,  provided  there  be  an  absence 
of  malice  or  corruption.  Dill.  Mun.  Corp. 
(  277,  and  note;  Steele  T.  Dunham,  26  Wis. 
393 ;  Drueeker  v.  Sa^miM,  21  Wis.  621,  S4 
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Am.  Dec.  671;  Smith  v.  Oould,  61  Wis.  81, 
20  N.  W.  360;  Gatet  v.  Young,  82  Wia.  272, 
62  N.  W.  178.  The  facts  and  drcumBtances 
show,  however,  that  respondent's  private 
property  rights  have  been  unjustifiably  in- 
vaded, and  that,  unless  it  be  that  defendant 
and  those  who  actually  cotnmitted  the  tres- 
pass in  wrongfully  destroying  his  property 
are  liable,  he  will  be  remediless  in  the  law. 
Under  such  circumstances  quasi  judicial 
officers  have  been  held  liable  to  respond  in 
damages  upon  the  ground  that  the  exercise 
of  this  discretion  is  limited  by  the  superior 
right  guaranteeing  to  every  person  im- 
munity from  having  his  private  property 
rights  invaded  except  under  the  r^ular 
course  of  law,  sanctioned  by  the  estab- 
lished customs  and  usages  of  the  courts. 
The  discretion  in  which  such  officers  are 
protected  must  be  limited  to  the  line  where 
their  acts  invade  the  private  property 
rights  of  another,  for  which  invasion  the 
law  awards  no  redress  other  than  an  action 
against  the  one  actually  committing  the 
trespass.  Bubbell  v.  Goodrieh,  37  Wis.  84; 
Houston  V.  State,  98  Wis.  481,  42  L.  R.  A. 
39,  74  N.  W.  Ill ;  CuMt  v.  0*Dett,  SI  Mich. 
347,  16  N.  W.  879;  Miller  v.  Eorton,  162 
Mass.  541.  10  L.  R.  A.  116,  23  Am.  St.  Rep. 
850.  26  N.  E.  100;  Pearson  v.  Zehr,  138  111. 
48.  32  Am.  8t.  Rep.  113,  20  N.  E.  8S4; 
MoCord  V.  High,  24  Iowa,  336.  The  circuit 
court  proceeded  upon  this  principle  and 
held  appellant  liable  in  damages  resulting 
from  the  destruction  of  the  property,  be- 
cause it  TOB  not  in  fact  a  nuisance  or 
cause  of  sickness  endangering  the  public 
health.  This  course  is  assailed  by  appellant 
upon  the  authority  of  Fath  t.  Koeppel,  72 
Wis.  2&9,  7  Am.  St  Rep.  867.  30  N.  W.  530. 
This  was  an  actitm  against  the  defendant, 
as  meat  inspector  of  the  city  of  Milwautee, 
for  the  destruetion  of  a  quantity  of  fish  aa 
unwholesome  for  food.  The  action  iras 
upon  the  ground  that  his  aets  were  without 
authority,  Wt  the  court  held  that  he -had 
authority  to  inspect  fish,  and  judge  whether 
they  were  a  proper  article  of  diet,  and  to 
destroy  them  if  he  found  they  were  un- 
wholesome. It  is  stated  in  the  opinion : 
"He  is  vested  with  power  to  determine  the 
quality  and  healthfulness  of  fish  in  market, 
and,  if  unwholesome  or  unfit  to  be  eaten, 
to  condemn  and  destroy  them.  This  is  a 
high  and  responsible  judicial  power,  .  .  . 
and  the  officer  exercising  such  a  power  is 
within  the  protection  of  that  principle  that 
a  judicial  officer  is  not  responsible  in  an 
action  for  damages  to  anyone  tor  any  judg- 
ment he  may  render,  however  erroneously, 
negligently,  ignorantly,  cormptly,  or  mali- 
ciously he  any  act  In  rendering  it,  if  he  acts 
within  his  ■jurisdiction;"  citing,  among  the 
66  L.  R.  A. 


authorities  in  support  of  this  proposition. 
Raymond  v.  Fish,  51  Conn.  80,  60  Am.  Rep. 
3.  The  decision  arose  on  demurrer,  and 
seems  to  assume  that  the  fish  destroyed  were 
in  fact  unwholesome,  and  not  a  fit  article 
of  diet.  Under  this  assumption  of  fact  the 
decision  was  in  accord  with  the  doctrine 
tliat  health  officers  are  not  liable  in  dam- 
ages for  destroying  property  when  such 
property  is  in  fact  a  source  of  danger  to 
the  public  health.  The  opinion,  however, 
seems  to  go  upon  the  ground  that  such 
quasi  judicial  officers  are  under  all  circum- 
stances absolutely  protected  from  liability 
to  the  owner  of  the  property,  and  are  enti- 
tled to  the  same  protection  as  an  officer  of 
a  judicial  tribunal  in  the  discharge  of  offi- 
cial action  within  his  jurisdiction.  This  ift 
not  tiie  rule  established  undo:  the  adjudi- 
catims.  Upon  the  authorities  cited  and  the 
reason  advanced  therein  the  rule  is:  "Inas- 
much as  the  law  quite  universally  protects 
private  property,  .  .  .  the  judgment  or 
discretion  of  a  quasi  judicial  officer,  though 
exercised  honestiy  anid  in  good  faith,  will 
not  protect  him  where,  by  virtue  of  it,  he 
undertakes  to  invade  the  private  property 
rights  of  others,  to  whom  no  other  redress 
is  given  than  an  action  against  the  officer." 
Mechem,  Pub.  Off.  {  642,  and  cases  cited. 
In  80  far  as  Fath  v.  Koeppel,  72  Wis.  289, 
7  Am.  St.  Rep.  867,  SO  N.  W.  539,  Is  in  con- 
flict with  this  conolusion.  it  must  be  deemed 
overruled. 

Appellant  assigns  error  upon  ntunerous 
rulings  of  the  trial  court  in  admitting  testi- 
mony over  his  objection  and  rejecting  testi- 
mony offered  by  him.  We  have  examined 
every  exception  brought  to  our  attention, 
and  find  the  court's  rulings  are  correct. 
Many  of  the  exceptions  ui^;ed  are  imma- 
terial under  the  final  disposition  of  the 
questions  litigated  and  the  grounds  upon 
whidi  judgment  was  awarded. 

It  is  contended  the  court  erred  in  answer- 
ing the  following  question  in  the  special 
verdict:  "Did  the  defendant  cause  the  de- 
struction of  the  hides  and  beefT"  The 
court  answered  it  in  the  affirmative.  An 
examination  of  the  evidence  shows  there 
was  no  conflict  as  to  the  fact  that  appellant 
made  the  written  order  directing  the  de- 
struction of  the  hides  and  beef,  that  he  gave 
personal  directions  and  instructions  to  the 
deputy  health  officer  and  others  who  actu- 
ally destroyed  the  property,  and  that  these 
persons  acted  and  proceeded  under  his  order 
and  direction.  This  fully  establishes  the 
grounds  which  justify  this  answer  to  the 
question. 

The  evidence  adduced  fully  sustains  the 
findings  of  the  jury.    Upon  ^e  groui^ 
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stated,  respondent  was  entitled  to  a  judg- 
ment for  the  value  of  the  proper^  de- 
stroyed. 

The  judgment  of  the  Oirouit  Court  w  af- 
firmed. 


IsabeUe  WILSON.  Admn.,  etc,  of  David 
Wilwm,  Deceased,  A.ppt., 

V. 

CHIPPEWA  VALLEY  ELECTRIC  RAIL- 
WAY COMPANY,  Reept. 

(  Wto  ) 

1.  It  tbe  motormnii  In  ebarse  of  an 
electrlo  car  solns  m  hlsh  rate  of 
•veed  Beee  a  nmaway  team  approaching  a 
croBslng  under  sucb  clrcamstanees  as  moat 
■uggett  to  any  mind  tbat  a  coUlalon  Is  proba- 
ble^ anci  makes  no  effort  to  control  or  stop  his 
car,  but  allows  It  to  run  down  the  team  and 
driver,  he  Is  guilty  ot  that  wanton  and  reck- 
less disregard  of  human  litt  which  amounts 
In  the  lew  to  Intentional  wrwig. 

a.  B-rUence  thmt  ■  team  appMUklnv  m 
railway  track  were  mnnlns  avray 
when  813  feet  therefrom,  and  when  96  feet 
therefrom,  and  that  It  reached  the  track  the 
same  Instant  as  a  car,  to  do  which  It  mnst 
have  maintained  Its  speed  during  the  whole 
time,  will  warrant  the  Jury  In  finding  that  It 
was  running  during  the  whole  distance,  al- 
though a  witness  testlQes  that  It  was  not 
running  at  a'polnt  217  feet  from  the  track; 
and  therefore  the  court  cannot  take  the  gnes- 
tlon  from  the  inrj. 

S.  Proof  of  want  of  ordinary  eare  will 
not  anstaln  a  recovepj-  In  an  action  for 
personal  Injuries  which  is  based  upon  gross 
negligence  or  Intentional  wrong 

(February  23,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Eau  Claire  Coun- 
ty in  favor  of  defendant  in  an  action 
brought  for  the  alleged  wrongful  killing  of 
plaintiff's  intestate.  Reversed. 

Statement  by  Winslow,  J.: 

At  4  o'clock  p.  M.  on  the  14th  day  of  De- 
cember, 1901,  one  David  Wilson,  while  cross- 
ing the  defendant's  track  in  a  sleigh  drau'n 
by  two  horses,  was  run  down  and  killed  by 
one  of  defendant's  electric  cars,  and  this 
action  is  brought  by  his  widow  and  admin- 
istratrix  to  recover  damages  for  his  death. 
The  complaint  charges  gross  negligence,  or, 
more  accurately,  such  wilful  and  wanton 
acts  as  amount  to  intentional  killing.  A 
verdict  for  the  defendant  was  directed  at 

NoTB. — For  other  cases  In  this  series  as  to 
injuries  by  street-car  collision  with  vehicles  or 
horses,  see  Hicks  v.  Citizens'  R.  Co.  25  L.  B.  A. 
608,  and  note;  Baltimore  Consol.  R.  Co.  t. 
rierce,  46  L.  R.  A.  527  ;  Blder  v.  Syracuse  Rapid 
Transit  R.  Co.  58  L.  R.  A.  125 ;  and  Crlsman  v. 
fihreveport  Belt  B.  Co.  02  L.  R.  A.  747. 
66  L.  R.  A. 


the  close  of  the  evidence,  and  the  plaintiff 
appeals  from  judgment  thereon. 

The  evidence  showed  that  the  place  where 
the  accident  took  place  was  a  highway 
crossing  known  as  "Smith's  crosaing." 
Though  within  the  city  limits  of  Eau  Claire, 
it  was  so  far  on  the  outskirts  as  to  be  prac- 
tically a  country  crossing.  At  this  point 
the  defendant's  track  runs  northeast  and 
southwest;  the  same  being  on  intemrban 
line  between  the  cities  of  Eau  Claire  and 
Chippewa  Falls,  over  which  the  defendant 
operated  oars  at  stated  intervals.  The  trade 
was  upon  a  fenced  right  of  way,  and  both 
track  and  right  of  way  were  in  all  essential 
respects  maintained  like  those  of  the  ordi- 
nary railroad.  Immediately  adjoining  and 
parallel  to  the  right  of  way  upon  the  south- 
east was  the  right  of  way  and  track  of 
what  is  commonly  called  the  "Omaha  Rail- 
way," and  immediately  adjoining  this,  again, 
was  the  track  and  right  of  way  of  the  Wis- 
consin Central  Railway;  the  track  of  the 
Omaha  road  being  96  feet  from  the  defend- 
ant's track,  and  the  track  of  the  Central 
being  137  feet  from  the  Omaha  track.  The 
highway  on  which  the  deceased  was  driving 
ran  directly  east  and  west,  crossing  all 
three  of  the  tracks  at  grade.  The  car  which 
ran  down  the  plaintiff  was  approaching  the 
crossing  from  the  northeast,  and  was  an 
interurban  car,  going  at  from  20  to  25 
miles  per  hour.  The  deceased,  with  one 
Howard,  was  approaching  the  crossing  from 
the  east.  The  day  was  cold,  and  both  men 
were  well  muffled  up.  The  horaea  were 
owned  the  deceased^  and  were  young 
and  high  spirited,  and  had  run  away  at 
least  twice  before;  the  last  time  being  aa 
the  day  of  the  accident.  It  ■.ppears  tha^ 
from  the  time  when  a  traveler  approaching 
the  tradcB  from  the  eaat  reaehes  a  point 
160  feet  east  from  the  defendant'^  trade  up 
to  the  time  when  he  croaaes  the  teael^  Iw 
has  an  imohBtrueted  view  to  the  north, 
and  can  see  a  car  approaching  for  more 
than  a  mile,  and  can,  of  course,  himself 
be  seen  from  the  car.  The  plaintiff  intro- 
duced evidence  tending  to  show  tbat  the 
team  which  the  deceased  was  driving  got 
beyond  his  control  and  commenced  to  run 
away  just  before  reaching  the  Wisconsin 
Central  track,  at  a  point  about  313  feet 
east  of  the  crossing  over  the  defendant's 
track,  and  that  they  continued  running 
away  till  they  crossed  the  defendant's 
track;  that  at  the  time  they  commenced 
to  run,  or  when  first  seen  running,  the  de- 
fendant's ear  was  about  350  feet  north  of 
the  crossing;  that  the  defendant's  motor- 
man  saw  Wilson's  team  approaching,  and 
made  no  attempt  to  stop  his  car  until  aft- 
er it  had  strudc  the  sleigh  in  which  the  de- 
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ceaaed  -was  riding.  On  the  other  hand,  the 
defendant's  evidence  tended  to  show  that 
the  team  did  not  commence  to  run  until  it 
passed  the  Omaha  track,  and  that  the  mo- 
torman  attempted  to  stop  the  car  when  he 
saw  the  team  commence  to  run.  It  was 
undisputed  that  the  car  struck  the  sleigh, 
throwing  one  of  the  men  a  distance  of  37 
feet,  and  the  other  a  aistance  of  63  feet,  kill- 
ing them  both,  and  that  the  car  ran  several 
hundred  feet  beyond  the  crossing  before 
stopping. 

Ueaara.  Wlokhmm  He  TmxTi  for  appel- 
Unt: 

Whore  a  perxm,  in  the  presence  of  immi- 
nent dasiga  to  another,  faaa  a  duty  to  per- 
form to  prevent  euch  other  person  from  be- 
ing injured,  and,  with  knowledge  of  the 
danger  and  the  presoit  means  and  capacity 
to  prevent  it,  rashly,  recklessly,  or  wanton- 
ly fails  to  do  what  he  can  to  prevent  such 
injury,  he  is  guilty  of  gross  negligoice. 

Looktoood  V.  Belle  City  Bireet  R.  Co.  92 
Wis.  97,  65  N.  W.  866;  Bolin.  v.  Chicago, 
St.  P.  M.  d  O.  R,  Co,  108  Wis.  333,  81 
Am.  St.  Rep.  911,  84  N.  W.  446;  Watvr- 
moUn  V.  Fow  River  Electrio  R.  d  Power 
Co.  110  Wis.  153,  85  N.  W.  663;  Little  v. 
Superior  Rapid  Transit  R.  Go.  88  Wis.  402, 
60  N.  W.  705;  Boutomeester  v.  Orand  Rap- 
ids d  I.  R.  Co.  63  Mich.  557,  30  N.  W.  337 ; 
Sloniker  v.  Great  yorthem  R.  Co.  76  Minn. 
306,  79  N.  W.  168;  Betk  v.  People,  125  111. 
684,  17  N.  E.  744;  I  Bidiop,  New  Crim. 
Law,  g  313. 

The  defendant  was  guilty  of  want  of  or- 
dinary care,  which  was  the  cause  of  the 
accident. 

Smith  V.  Milxcaiikee  Builders'  d  T.  Ex- 
change, 91  Wis.  360,  30  L.  R.  A.  504,  51 
Am.  St  Rep.  912,  64  N.  W.  1041;  Elliott, 
Roads  &  Streets,  2d  ed.  8  16;  24  Am.  k 
Eng.  Enc.  Law,  p.  2;  8  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  402;  Sohiroeder  v.  Wisoon- 
cin  G.  R.  Co^  117  Wis.  33,  93  N.  W.  837; 
O'Brien  T.  Wisoonein  C.  R.  Oo.  119  Wis. 
7,  96  N.  W.  424. 

If  more  has  been  alleged  than  has  been 
proved,  the  plaintiff  is  entitled  to  recover 
for  what  has  been  proved.  It  is  elementary 
that  the  greater  includes  the  less. 

Clayton  v.  Leatington  d  B.  8.  R.  Co.  13 
Bush,  636;  Keating  v.  Detroit,  B.  C.  d  A. 
R.  Co.  104  Mich.  418,  62  N.  W.  675;  Rich- 
ter  v.  Earper,  95  Mich.  221,  64  N.  W.  768. 

The  question  of  contributory  negligence 
of  the  deceased,  if  it  was  material,  was 
a  proper  question  for  the  jury  to  deter- 
mine. 

V.  Bt.  Paul,  M.  d  U.  R.  Co.  29 
Minn.  406,  13  N.  W.  902;  Bchroeder  v.  Wis- 
oonain  O.  B.  Co.  117  Wis.  33,  93  N.  W. 
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837;  Hanlon  v.  Mihoaukee  Electrio  R,  d 
Light  Co.  118  Wis.  210,  95  N.  W.  100; 
CHeae  v.  Miltcaukee  Eleotrio  R.  d  Light  Co. 
116  Wis.  66,  92  N.  W.  356. 

Messrs  Bnndy  ft  Wiloox,  for  respond- 
ent: 

In  the  absence  of  knowledge  of  the  fact 
that  a  collision  was  imminent,  the  motor- 
man  had  the  right  to  expect  that  the  de- 
ceased would  use  ordinary  care  to  inform 
himself  of  the  approadi  of  the  car,  and  not 
do  anything  whicn  would  retard  the  pas* 
sage  of  it. 

Stafford  V.  Chippewa  Valley  Electrio  R. 
Co.  110  Wis.  331,  85  N.  W.  1036. 

The  only  issue  made  by  the  pleadings 
was  whether  the  defendant's  agents  in 
charge  of  the  car  which  injured  the  dece- 
dent were  guilty  of  wrongful  conduct,  which 
amounted  to  an  intmtion  to  inflict  injury. 

A  claim  for  damages  by  reason  of  mere 
negligence  which  is  the  result  of  inadver- 
tence is  an  entirely  different  thing  from 
an  injury  inflicted  1^  "gross  n^ligenee," 
so  called. 

Bolin  V.  Ohtoago,  Bt.  P.  M.  d  0.  R.  Oo. 
108  Wis.  333.  81  Am.  St.  Rep.  911,  84  N.  W. 
446;  MaOUlkm  v.  Chippewa  Valley  Elec- 
trio B.  Co.  110  Wis.  830.  86  N.  W.  1018; 
LouisvtZZe,  U.  A.  d  C.  R.  Co.  -v.  Bryan,  107 
Ind.  51,  7  N.  E.  807;  ixmuvflle,  H.  A.  d 
0.  R.  Co.  T.  Ader,  110  Ind.  376,  11  N.  E. 
437;  14  Enc.  PL  &  Fr.  p.  338,  V  8,  p.  345, 
V  b;  LouiaviUe  d  V.  R.  Oo.  v.  Johnston, 
70  Ala.  436;  Louisville  d  If.  R.  Co.  v.  Ooul- 
ton,  86  Ala.  129,  6  So.  458;  Birmingham 
Mineral  R.  Co.  v.  Jacobs,  92  Ala.  192,  12 
L.  R.  A.  830,  9  So.  320;  Highland  Ave.  d 
Belt  B.  Oo.  V.  Winn,  03  Ala.  306,  9  So. 
509. 

Any  reasonable  man,  knowing  what  the 
decedent  did  about  this  team,  not  only 
ought  to  have  known,  but  would  have 
known,  that  it  was  extremely  hazardous, 
and  not  ordinarily  careful,  to  drive  such  a 
team  up  close  to  a  rapidly  approaching 
street  car;  and  ought  to  have  known  that 
the  only  natural  and  probable  result  of  so 
doing  would  be  that  the  team  would  break 
from  his  control,  and  he  would  be  injured. 
He  mtut  have  had  full  knowledge  of  all 
the  danger;  and  the  law  is  not  satisfied  un- 
der those  circumstances  with  anything  short 
of  keeping  out  of  the  region  of  danger. 

23  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  760; 
AUen  T.  New  York  O.  d  H.  R.  R.  Co.  92 
Hun,  888,  36  N.  Y.  Supp.  624;  Cotoen  v, 
Watson,  91  Md.  344,  46  Atl.  996;  Pepper 
V.  Southern  P.  Co.  105  Cal.  389,  38  Pac.  974; 
Rhoadea  t.  Chicago  d  O.  T.  R.  Go.  58  Mich. 
263,  26  N.  W.  182;  Lando  v.  Chicago,  St. 
P.  M,  d  0.  R.  Co.  81  Minn.  279,  83  N.  W. 
1089;  OKoH  t.  OMeago,  Jf.  d  8t^.  R.  Co. 
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81  Wis.  41,  60  N.  W.  412,  1090;  DuUea  T. 
OMoago  d  N.  W.  R.  Oo.  80  Wis.  178,  00 
N.  W.  477;  Oawlejf  t.  La  Orotae  (Hty  H. 
Oo.  101  Wis.  14S>  77  N.  W.  179;  Btafford 
T.  Ohvppmoa  Valley  Eleatrie  R.  Oo.  110  Wis. 
831.  86  N.  W.  1030. 

To  allow  a  jury  to  find  in  favor  of  the 
plaintiff  by  merely  tlieoriBttig  aad  conjec- 
turing will  not  do, 

Hj/vr  T.  JanesviOe,  101  Wis.  371,  77  N. 
W.  729;  Staiford  v.  OMppeuta  VaUejf  Bleo- 
trie  R.  Oo.  110  Wis.  831.  86  N.  W.  1018. 

Winslow,  J.,  delivered  the  opinion  of 
the  court: 

The  complaint  charges  that  the  defend- 
ant's agents  wantonly  and  wilfully  ran  the 
deceased  down,  with  such  gross  negligence 
as  to  amount  to  an  intention  on  their  part 
to  inflict  injury  on  the  deceased.  The  ac- 
tion was  tried  on  the  theory  that  these 
facts  must  be  shown.  The  trial  court  di- 
rected a  verdict  because  it  deemed  that 
there  was  no  credible  evidence  tending  to 
show  such  facts,  and  the  question  now  pre- 
sented is  whethOT  this  direction  was  right. 
We  are  convinced  that  this  question  must 
be  answered  in  the  native.  There  were 
10  or  more  passengers  in  the  ear  as  it  ap- 
proached the  place  of  accident.  It  is  ad- 
mitted that  it  was  running  at  a  speed  of 
from  20  to  25  miles  an  hour.  It  is  an  un- 
questioned fact  that,  as  the  car  approached 
the  crossing  from  the  northeast,  the  de- 
ceased, in  his  sleigh,  was  approaching  the 
'■crossing  from  the  east,  and  that  both  car 
and  sleigh  reached  the  crossing  at  the  same 
instant  of  time,  and  that  at  that  time  the 
speed  of  the  oar  had  been  only  slightly  di- 
minished, if  diminished  at  all.  It  is  ad- 
mitted also  by  the  motorman  that  he  saw 
the  team  of  the  deceased  coming  from  the 
east  just  as  it  approached  the  Wisconsin 
Central  track,  being  something  over  230 
feet  from  tiie  crossing  in  question,  though 
he  says  they  were  then  trotting,  and  did  not 
commence  to  run  until  they  had  crossed 
the  Omaha  track,  when  he  at  once  shut  off 
the  current,  set  the  brake,  and  put  on  the 
reverse  current.  Doubtless,  if  the  evidence 
stopped  here,  we  should  be  obliged  to  affirm 
the  ruling  of  the  trial  court,  for  it  could 
not  be  said  from  these  facts  tiiat  there  was 
anything  which  showed  either  intentional 
injury  on  the  part  of  the  motorman,  or 
that  degree  of  reckless  disregard  of  conse- 
quences indicating  a  willingness  to  injure 
which  is  equivalent  in  the  law  to  an  intent 
to  injure.  A  motorman  is  not  obliged  to 
check  his  speed  or  stop  his  car  every  time 
he  sees  a  team  approaching  which  is  imder 
control.  Eastwood  v.  La  Crosse  City  R.  Co. 
94  Wis.  163,  68  N.  W.  661.  But  there  is 
06  L.  R.  A. 


other  testimony  in  the  case  whidi  must  be 
considered.  A  young  man  named  Peak  waa 
one  of  the  passengers  cm  the  ear,  and  waa 
sitting  toward  the  rear  end,  on  the  eaat 
side.    He  testifies  that  as  the  ear  ap- 
proached the  crossing,  and  was  about  860 
feet  distant  .thwefrom,  he  looked  over  his 
shoulder  out  of  the  window  of  the  car,  aad 
saw  the  deceased  and  his  team  at  a  point 
just  opposite  the  bicycle  arch  (a  structure 
on  the  south  side  of  the  highway),  bdng 
by  measurement  80  feet  east  of  the  Central 
crossing,  and  313  feet  east  of  the  defend- 
ant's crossing;  that  tiie  team  was  then 
frightened,  and  running  west  toward  the 
crossing;  that  everything  indicated  that 
they  were  running  away;  th^  were  running 
too  fast  to  be  running  for  the  fun  <tf  it; 
that  he  (witness)  got  right  up  and  started 
for  the  front  end  of  the  car ;  that  he  looked 
at  the  motorman  as  he  was  walking  to  tbe 
front,  but  the  motorman  made  no  effort  to 
stop  the  ear;  that,  as  he  got  to  the  front 
end  of  the  car,  he  looked  out  again  at  the 
team,  and  they  were  just  coming  over  the 
Omaha    track,    still    running ;    ttiat  he 
turned,  and  looked  at  the  motorman  again, 
and  he  was  doing  nothing  to  stop  the  car; 
then  in  an  instant  came  the  collision,  and 
he  looked  out  of  the  window  on  the  other 
side  of  the  car,  and  saw  the  team  running 
down  the  street  with  the  pole  and  whifBe- 
trees  alone.    Tliere  was  evidence  by  other 
witnesses  to  the  effect  that  the  motorman 
did  nothing  to  stop  the  car  until  almost  the 
moment  of  collision,  or  the  moment  after 
the  collision.    If  these  were  indeed  the 
facts,  they  furnish  ample  basis  for  the  con- 
clusion that  the  motorman  was  guilty  oi 
a  gross  and  wanton  recklessness  in  operat- 
ing his  car,  which  amounted  to  an  utter  dis- 
regard of  human  life  and  limb,  and  thus 
was  within  the  rule  of  gross  n^ligence,  as 
recently  laid  down  in  the  case  of  Bolin  T. 
Chicago,  8t.  P.  M.  d  0.  R.  Oo.  108  Wis. 
333,  81  Am.  St.  Rep.  911,  84  N.  W.  446. 
The  motorman  admits  that  he  actually  saw 
the  team  just  as  they  were  coming  onto 
the  Central  track,  about  230  feet  east  of 
the  fatal  crossing,  but  he  also  testifies  that 
they  were  thai  under  control.    It  certain- 
ly will  be  admitted  fay  all  that  if  the  motor- 
man  in  ehaige  of  an  dootrie  car  going  at  a 
h^h  rate  of  speed  sees  a  runaway  team  ap- 
proaching  a  crossing  under  sueh  dream- 
stances  as  must  st^gest  to  a^y  mind  that 
a  collision  is  probable,  and  makei  no  ef- 
fort to  control  or  stop  his  oar,  but  allows 
it  to  run  down  the  team  and  driver,  he  is 
guilty  of  that  wanton  and  reckless  disre- 
gard of  human  life  which  amounts  in  the 
law  to  intentional  wrong    On  this  proposi- 
tion there  is  no  room  for  two  opiniona. 
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It  seems  to  liave  been  the  idea  of  the 
trial  court  in  this  case  that  because  the 
witness  Peck  admittedly  did  not  see  the 
team  from  the  point  313  feet  east  of  the 
crossing  until  it  reached  the  Omaha  cross- 
ing (a  distance  of  217  feet),  and  because 
another  witness  testified  that  he  saw  the 
team  between  these  points,  and  that  they 
were  not  running,  but  going  at  a  trot,  the 
fact  that  the  team  was  running  away  at  any 
point  during  the  progress  of  the  217  feet 
is  disproved.  We  cannot  agree  with  this 
contention.  If  Peck's  story  is  to  be  believed 
(and  his  testimony  is  certainly  not  intrin- 
sically incredible,  nor  is  it  conclusively 
disproved),  then  the  facts  were  that  botli 
team  and  car  were  approaching  this  er<as- 
ing  at  about  the  same  speed,  namely,  be- 
tween 20  and  26  miles  an  hour;  that  when 
the  team  was  313  feet  distant  it  was  run- 
ning away;  that  when  06  feet  distant  it 
was  nmning  away;  that  it  reached  the 
crossing  at  the  identical  moment  that  the 
car  reached  the  crossing.  These  facts  cer- 
tainly would  justify  the  inference  that  the 
team  was  running  away  during  the  whole 
SIS  feet,  because  it  must  have  kept  up 
its  speed,  and  testimony  that  it  was  walk- 
ing or  only  slowly  trotting  for  a  part  of 
the  time  would  not  necessarily  overcome 
the  inference.  So  we  arrive  at  the  conclu- 
sion that  the  case  was  one  for  the  jury, 
and  that  the  direction  of  a  verdict  for  the 
defendant  was  erroneous. 

Another  c<mtention  made  the  plaintiff 
is  that  in  any  event  there  was  testimony 
in  the  case  showing  a  want  of  ordinary 
care  on  the  part  of  the  motorman  and  that 
there  might  be  a  recovery  on  this  ground, 
even  though  gross  n«gligenee  or  intentional 
wrong  was  not  proved.  It  is  true  ttiat  some 
courts  have  held  that,  notwithstanding  gross 
negligence  is  charged,  there  may  be  a  re- 
covery  on  the  ground  of  want  of  ordinary 
care  only.  Keating  v.  Detroit,  B.  0.  d  A. 
R.  Co.  104  Mich.  418,  62  N.  W.  676;  Bajfa  v. 
Omnetville  Street  B.  Co.  70  Tex.  608,  8  Am. 
St.  Rep.  624,  8  S.  W.  491;  Claaton  v.  Lew- 
ington  a  B.  S.  B.  Oo.  13  Bush,  638;  Rock- 
ford,  R.  I.  A  St.  L.  R.  Co.  V.  PhiUipe,  66 
m.  548.  On  the  other  hand,  a  number  of 
courts  have  arrived  at  the  opposite  conclu- 
sion. Highland  Ave.  &  Belt  R.  Co.  v.  Winn, 
93  Ala.  306,  9  So.  609;  Louiamlle,  N.  A.  & 
C.  R.  Co.  V.  Bryan,  107  Ind.  51,  7  N.  E. 
807.  This  court  has  held  that,  where  the 
complaint  simply  charges  negligence  or 
want  of  ordinary  care,  there  can  be  no  re- 
covery on  the  ground  of  wilful  injury,  or 
that  reckless  and  wanton  disregard  of  an- 
other's rights  equivalent  to  wilful  injury, 
which  hoe  been  termed  "gross  negligence," 
because  this  is  a  different  cause  of  action. 
66  L.  R.  A. 


McClellan  v.  Ohippeioa  Valley  Electric  R. 
Go.  HO  Wis.  326,  85  N.  W.  1018.  Is  the 
converse  of  the  proposition  true  I  We  think 
it  must  logically  be  so  held.  In  the  case 
of  Bolin  V.  Chicago,  St.  P.  M.  d  0.  R.  Co. 
108  Wis.  333,  81  Am.  St.  Rep.  911,  84  N. 
W.  446,  this  court  very  carefully  examined 
the  doctrine  of  gross  negligence,  and  re- 
viewed the  authorities  on  the  subject.  The 
conclusion  there  reached  was  that  there  had 
been  inaccuracy  at  times  in  the  decisions 
in  the  use  of  the  term  "gross  negligence;" 
that  whenever  n^ligenoe,  properly  so 
called,  was  the  foimdatim  of  the  action, 
contributory  n^l^ence  on  the  part  of  the 
plaintiff  would  defeat  a  recovery,  no  mat- 
ter how  great  the  negligence  of  the  defend- 
ant; that,  in  order  to  constitute  "gross  n^- 
ligence,"  as  it  has  been  called  («.  e,,  that 
degree  of  misconduct  for  which  a  recovery 
may  be  had  notwithstanding  contributory 
negligence),  there  must  be  charged  imd 
shown  either  a  wilful  intent  to  injure,  or 
that  reckless  and  wanton  disregard  of  an- 
other's rights  and  safety,  and  that  willing- 
ness to  inflict  injury,  which  the  law  deems 
equivalent  to  an  intent  to  injure.  It  was 
shown  that  in  a  wrong  of  this  nature  there 
is  really  no  element  of  inadvertence,  which 
is  a  necessary  element  of  negligence,  and 
hence  that  the  term  "gross  n^ligence,"  as 
applicable  to  this  class  of  wrongs,  is  inac- 
curate. The  concIusi<m  is  that  when  this 
kind  of  a  wrong  is  charged,  as  in  the  pres- 
ent case,  tlunigh  it  be  called  ''gross  negli- 
gence," it  does  not  logically  include  ordi- 
nary negl^fence,  aqy  more  than  a  charge  of 
ordinary  negV^fmw  includes  intentional 
wrong;  and  henoe  the  appellant's  conten- 
tion in  this  r^ard  must  feJl. 

It  is  not  deemed  necessary  to  discuss 
any  other  questions. 

Judgment  revereed,  and  acti<m  remanded 
for  a  new  trial. 


Louis  EHLEITER,  Admr.,  etc.,  of  Michael 
Hart,  Deceased,  Respt., 

V. 

City  of  MILWAUKEE,  Appt. 
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Tbe  preclpitrntlon  of  one  rldliiB  Ib  m 
veUele  Cxmwm  by  m  borae  Into  « 
stream  orossUw  a  klirliwa7  at  a  place 
wbere  a  bridge  is  open  and  onguarded,  after 


NoTB.— Ab  to  liability  for  defective  highway 
as  affected  by  fact  that  horse  was  frlghteoed 
when  accident  occarred,  see  also.  In  ttals  series, 
Scbaeffer  v.  Jackson  Twp.  18  L.  B.  Ar^oo,  andi 
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tbe  borse  has  traveled  60  to  80  feet  after  be- 
ing frigbtened.  daring  wblcb  time  tbe  driver 
Is  itruggllng  to  master  falm,  Ib  not  wltbin  tbe 
exception  to  tbe  rule  tbst  s  municipal  cor- 
poration Is  not  liable  for  Injuries  caused  by 
defects  In  Its  streets  it  the  injured  person 
was  brooght  Into  contact  with  tbe  defect  hj 
tbe  rnnnlng  away  of  a  horse,  wblcb  permits 
a  recovery  In  case  tbe  loss  of  control  ant  the 
borse  was  only  momentary. 

(Uarcb  22,  1904.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Milwaukee 
County  in  plaintifT'fl  favor  in  an  action 
brought  to  recover  dama^^  for  the  death 
of  plaintiff's  intestate,  which  was  alleged 
to  have  been  caused  by  defendant's  negli- 
genoe.  Reversed. 

Statement  by  Dodge,  J.: 

Action  for  damages  by  death  of  Michael 
Hart,  caused  by  a  defect  in  a  highway,  un- 
der the  following  circumstances:  Between 
S  and  4  o'clock  A.  m.  of  April  7,  1901,  Hart 
was  driving  a  reasonably  quiet  horse  in 
front  of  a  buggy  containing  himself,  wife, 
and  daughter,  southward  on  Kinnickinnic 
avenue,  toward  a  point  where  a  awing 
bridge  crossed  the  Kinniddnnie  river,  with 
which  he  was  entirely  familiar,  having 
driven  over  same  daily  for  many  months. 
The  bridge  had  been  open,  undergoing  re- 
pairs, for  perhaps  an  hour.  There  was 
no  barrier,  and  the  only  signal  was  a  red 
light  on  top  of  the  bridge,  instead  of  a 
white  one,  which  indicated  that  the  bridge 
was  open.  Decedent  drove  at  a  trot— 
whether  rapid  or  moderate  is  in  conflict — 
until  he  reached  a  point  about  90  feet  north 
of  the  bridge,  where  an  electric  motor  car 
was  Btationaiy,  or  nearly  so,  whereupon, 
according  to  the  testimony  of  plaintiff's 
witneseea,  the  horse  shied  at  the  car  and 
started  forward  in  a  run,  which  wait  con- 
tinued until  he  plunged  into  the  river.  A 
watchman  stationed  to  guard  the  bridge 
rushed  into  the  street  about  27  feet  north 
of  the  bridge  and  shouted  warning,  which, 
however,  bad  no  effect.  Other  witnesses 
testify  that  the  hwse  waa  not  frightened, 
but  continued  a  rapid  trot  from  some  250 
feet  north  directly  down  to  the  bridge. 
Those  who  testify  that  the  horse  was  run- 
ning away,  also  testify  that  the  deceased 
was  exerting  every  effort  to  atop  him,  but 
was  unable  to  do  so.  The  jury  found,  by 
special  verdict:  (1)  Inadequacy  of  guard 
to  the  bridge;  (2)  which  vpae  the  proxi- 
mate cause  of  the  injury;  (3)  that  the 
horse,  at  and  immediately  prior  to  being 
driven  into  the  river,  was  beyond  decedent's 
control;  (4)  that  he  was  no  more  than 
momentarily  uncontrollable;  (6)  that  de- 
cedent could  not,  by  the  exercise  of  ordi- 
GO  L.  R.  A. 


nary  care,  have  known  that  the  bridge  was 
open;  and  (6)  that  he  was  not  guilty  of 
any  want  of  ordinary  care.  At  tbe  close 
of  the  Mai,  defendant  moved  to  set  aside 
and  rercrse  the  anflwers  to  each  of  these 
questions,  which  motions  were  all  over- 
ruled, and  Judgment  raidered  for  the  plain- 
tiff, from  which  the  defoidant  appeals. 

If  r.  ThammM  H.  Don.  with  Mr.  Omatl 
Buce,  for  appellant: 

Then  can  be  no  recovery  against  a  city 
or  town  in  consequence  of  injuries  Bustained 
by  reason  of  a  runaway  or  uncontrollable 
horse  coming  in  collision  or  contact  with  a 
defective  highway. 

Houfe  V.  Fulton,  29  Wis.  296,  9  Am.  Bep. 
568;  Jaekaon  t.  BeUevitu,  30  Wis.  860; 
Kelley  v.  Fond  du  Lac,  31  Wis.  179;  Jlo6- 
erU  T.  Wiscofwin  Teleph.  Oo.  77  Wis-  589, 
20  Am.  St.  Rep.  143,  46  N.  W.  800  j  SoJUI- 
linger  v.  Verona,  85  Wis.  589,  55  N.  W. 
1040,  96  Wis.  466,  71  N.  W.  888;  Bithop 
V.  Belle  City  Street  R.  Co,  92  Wis.  139,  65 
N.  W.  733;  Ritger  v.  MiliDowkee,  99  Wis. 
190,  74  N.  W.  315;  McFarlane  v.  SuUioan, 
99  Wis.  361,  74  N.  W.  559,  76  N.  W.  71; 
Johnson  T.  Superior,  108  Wis.  66.  78  N.  W. 
1100. 

A  street-railway  car  standing  on  the 
street  is  not  such  a  defect  therein,  or  such 
an  object  naturally  calculated  to  frighten 
horses  of  ordinary  gentleness,  as  to  render 
the  town  or  city  liable  for  damages  in  tiia 
event  of  their  taking  fright  thereat. 

Bithop  V.  Belle  City  Street  R.  Co.  92 
Wis.  139,  65  N.  W.  733;  Abbot  v.  KaliuB, 
74  Wis.  504,  43  N.  W.  367;  Cahoon  v.  Chi- 
cago d  N.  W.  R.  Go.  86  Wis.  570,  55  K. 
W.  900. 

Tbe  horse  was  beyond  control  at  the  time 
and  immediately  before  it  went  into  the 
river.  It  was,  as  matter  of  law,  more 
than  momentarily  uncontrollable. 

Titus  V.  Northbridge,  97  Mass.  268,  93 
Am.  Dec.  91;  Scannal  t.  Cambridge,  163 
Mass.  91,  39  N.  E.  790. 

The  approach  to  a  awing  bridge  is  an  ad- 
vertisement of  danger  to  one  who  knows 
tbe  character  of  the  bridge,  which  speaks  as 
loudly,  and  logically  calls  for  as  great  an 
exercise  of  care,  as  the  track  of  a  railway. 

Stephani  v.  Manitowoc,  101  Wis.  59,  76 
N.  W.  1110;  MoKinney  v.  Chicago  d  W. 
R.  Co,  87  Wis.  282,  S8  N.  W.  386,  59  N. 
W.  499;  SchUmgen  v.  Chicago,  M.  d  St. 
P.  B.  Co.  90  Wis.  186,  62  N.  W.  1045;  Doug- 
las T.  Chicago,  M.  d  8t.  P.  B,  Oo.  100  Wia. 
405,  69  Am.  St.  Rep.  930.  76  N.  W.  856; 
Cowley  V.  LaCrosse  City  R.  Oo.  101  Wis. 
145,  77  N.  W.  179. 

Meatrs.  Toehey  Jfc  GilmoWi  for  re- 
spondent: 

It  was  the  duty  of  the  cii^to  adopt  auf&> 
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cient  measures  to  give  reasonable  notice 
of  the  danger,  or  such  barriers  as  would 
afford  reasonable  protection  to  persons  trav- 
eling in  the  usual  manner;  and  whether  it 
discharged  this  duty  was  a  question  of 
fact  for  the  jury. 

Btephani  v.  Manitowoc,  89  Wis.  467,  62 
N.  W.  176,  101  Wis.  69,  76  N.  W.  1110; 
Chicago  t.  Wright,  68  HI.  586;  Chicago  v. 
McDonald,  57  111.  App.  250;  Bokillinger  v. 
Verona,  88  Wis.  317,  60  N.  W.  272. 

Riding  upon  a  highway  at  a  high  rate 
of  speed  is  not  necessarily  negligence,  al- 
thou{(h  it  is  a  circumstance  to  be  consid- 
ered by  the  jury  in  paBsing  upon  the  ques- 
tion of  n^ligenee. 

Brennan  v.  Priendahip,  67  Wis.  223,  29 
N.  W.  902. 

A  horse  is  not  to  be  considered  uncontrol- 
lable that  merely  shies  or  starts,  or  is  mo- 
mentarily not  controlled  by  his  driver. 

SchiUinger  v.  Verona,  85  Wis.  5R9,  55  N. 
W.  1040;  Hetn  v.  Fairchild,  87  Wis.  258, 
68  N.  W.  413;  Houfe  v.  Fulton,  29  Wig. 
296,  9  Am.  Rep.  568;  Olson  v.  Chippewa 
Falla,  71  Wis.  558,  37  N.  W.  675. 

Dodge,  J.,  delivered  the  opinion  of  the 
court: 

Upon  the  trial  of  this  case  two  sharp- 
ly conflicting  theories  were  presented  and 
supported  by  evidence;  First,  that  the  de- 
cedent drove  more  or  less  rapidly  toward 
the  bridge,  with  his  horse  under  control, 
until  he  reached  or  passed  the  watchman, 
and  was  then  unable  to  stop  before  going 
into  the  river,  upon  which  theory  it  was 
claimed  he  was  guilty  of  contributory  n^;- 
ligence,  under  the  rule  laid  down  in  Bteph- 
ani V.  Manitotooo,  101  Wis.  69,  76  N.  W. 
1110;  secondly,  it  was  contended  by  the 
plaintiff  that  before  reaching  the  bridge 
the  horse  became  unctmtrollable,  and  while 
so  plunged  into  the  chasm  in  the  highway. 
The  jury,  by  answer  to  the  third  ques- 
tion, found  that  the  horse  was  beyond  con- 
trol Bt  and  immediately  prior  to  the  time 
intestate  drove  into  the  river.  This  neces- 
sarily must  be  imderatood  as  adopting  the 
plaintiff's  theory.  That  being  assumed,  the 
defendant  insists  that  there  is  no  evidence 
to  support  the  .answer  to  the  fourth  ques- 
tion, that  such  loss  of  control  was  only  mo- 
mentary. This  theory  of  the  driver's  loss 
of  control  of  the  horse  rests  upon  the  tes- 
timony of  two  witnesses  to  the  effect  that, 
as  he  passed  an  electric  motor  car  at  a 
point  approximately  90  feet  from  the 
bridge,  the  horse  was  frightened,  shied,  and 
from  that  point  ran  or  galloped  uncon- 
trolled along  the  street  to  and  into  the 
river.  There  is  no  other  evidence  whatever 
of  any  loss  of  control,  or  any  change  in  the 
60  L.  R.  A. 
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conduct  or  pace  of  the  horse,  from  a  point 
at  least  200  or  300  feet  away.  Tliua  is  pre- 
sented the  question  whether  a  horse  can, 
by  any  reasonable  possibility,  be  said  to  be 
only  momentarily  \mcontrol!ed  while  run- 
ning a  distance  of  80  or  90  feet  along  a 
highway,  in  the  sense  in  which  that  expres- 
sion is  used  in  the  law  laid  down  on  the 
subject  of  liability  of  municipalities  for  de- 
fects in  their  highways.  The  rule  was  early 
established  in  Massachusetts  and  Maine 
that  such  liability  of  municipalities  is  spe- 
cial and  statutory;  that  only  where  the  de- 
fect in  the  highway  is  the  sole,  proximate 
cause  of  the  injury  is  such  liability  im- 
posed, and  that  if  there  concurs  therewith 
another  proximate  cause,  for  which  the  mu- 
nicipality is  not  responsible,  there  is  no  lia- 
bility; and  that  the  running  away  of  a 
horse  is  such  independent  cause,  unless  it- 
self produced  by  fault  of  the  to\m.  The 
principle  is  also  otherwise  stated,  that,  by 
the  statute,  municipalities  are  only  made 
liable  to  those  using  the  highway  in  the  or- 
dinary manner  for  purposes  of  travel,  and 
that  a  runaway  team  is  not  within  that  use. 
'  Wisconsin,  whose  highway  statutes  were 
taken  from  Massachusetts,  early  adopted, 
also,  this  construction  of  what  is  now  S 
1339,  Rev.  Stat.  1898,  and  has  persistently 
adhered  thereto.  Jackson  v.  Bellevieu,  30 
Wis.  250;  SckHlinger  v.  Verona,  96  Wis. 
456,  71  N.  W.  888;  Ritger  v.  Miltcaukee,  99 
Wis.  190,  74  N.  W.  815;  McFarlane  v.  Sul- 
livan, 99  Wis.  361,  74  N.  W.  559,  75  N.  W. 
71;  Johnson  v.  Superior,  103  Wis.  66,  78 
N.  W.  1100;  Titus  v.  Tforthbridge,  97  Mass. 
258,  93  Am.  Dee.  91;  Higgina  v.  Boston,  148 
Mass.  484,  20  N.  E.  105.  The  courts  of  both 
states  have,  however,  recognized  what  may 
be  called  an  exception  to  the  forcing  rule, 
in  that  one  driving  the  streets  in  the  ordi- 
nary manner  may  be  subjected  to  peril  by 
a  defect,  such  as  a  declivity  or  lack  of  rail- 
ing, by  a  sudden  or  spasmodic  movement  of 
the  horse,  usually  a  shying  or  felling,  caus- 
ing immeidiate  contact  with  the  defect,  pro- 
vided the  failure  M  the  driver  to  control 
the  horse  is  only  momentary.  Houfe  t. 
Fulton,  29  Wis.  296,  9  Am.  Rep.  S68;  Olson 
V.  Ghippeica  Falls,  71  Wis.  558,  37  N.  W. 
575;  Schillinger  v.  Verona,  96  Wis.  456,  71 
N.  W.  888;  Ritger  v.  Milwaukee,  99  Wis. 
190,  74  N.  W.  815;  Wright  v.  Templeton, 
132  Mass.  49,  51 ;  Hinckley  v.  Bomerset,  145 
Mass.  326,  332,  14  N.  E.  166;  Boannal  v. 
Cambridge,  163  Mass.  91,  39  N.  E.  790. 
Generally  such  cases  as  sustain  the  excep- 
tion relate  to  a  sudden  swerving  or  shying 
of  the  horse, — one  of  them,  at  least,  to  a 
sudden  sickness,  staggering  and  falling, 
and  two  of  them  to  a  sudden  backing  up 
from  fright.    In  all^^fj^^^^gr^yg^ 
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ence  is  placed  upon  the  idea  that  the  injury 
must  80  accompany  the  sudden,  spasmodic, 
and  unexpected  movement  of  the  horse  that 
the  failure  to  control  is  but  momentary,  in 
the  strictest  sense  of  that  word.  Indeed, 
this  phrase  haa  sometimes  been  adopted  tu 
express  the  idea :  "If  a  horse  .  .  . 
merely  shies  or  swerves,  ...  so  that 
the  driver  does  not  in  reality  lose  control 
over  him."  Elliott,  Roads  &  Streets,  S  615. 
Generally  it  may  be  said  that  the  event 
sought  to  be  described  is  wholly  inconsist- 
ent with  a  condition  where  a  horse  is  mov- 
ing along  the  road  in  the  course  of  a  strug- 
gle for  mastery.  It  is  substantially  limited 
to  those  spasmodic  movements  which  often 
occur  while  the  horse  is  generally  with- 
in the  control  of  his  driver,  but  where  the 
particular  movement  is  so  quick  and  unex- 
pected that  it  and  its  results  take  place  be- 
fore efforts  to  control  can  be  exerted. 
Unfortunately,  moat  words  are  in  some  de- 
gree elastic,  and  are  used  with  variant 
meaning  under  differing  circumstanora,  and 
the  word  "momentary"  is  no  exception.  It 
is  apparent  from  the  judge's  charge,  not  ex- 
cepted to,  that  his  conception  of  the  idea 
was  merely  the  antithesis  to  "permanent." 
Within  the  definition  ^ven  in  that  charge, 
any  period  of  struggle  between  a  frightened 
horse  and  his  driver  would  be  momentary 
until  he  became  a  runaway,  completely  es- 
caped from  the  driver's  mastery,  as  an  es- 
tablished and  permanent  ccmdition.  Obvi- 
ously such  a  moment  might  permit  a  run 
along  a  liighway  for  a  long  distance,  the 
driver  unable  to  stop  or  guide  the  horse, 
and  yet  struggling  to  do  so,  with  prospect 
of  ultimate  success.  It  is  not  to  be  denied 
that  such  a  conception  can  be  gained  from 
definitiofis  of  "momentary  loss  of  control" 
found  in  some  of  the  cases  above  cited;  but 
examination  of  the  events  as  to  which 
courts  were  speaking  will  negative  any  such 
meaning.  Such  cases  illustrate  the  futility 
of  attempting  any  definition  of  such  a  word 
■a  "momentary,"  which,  alone  and  unde- 
fined, is  likely  to  convey  a  more  accurate 
Idea  than  any  substitutionary  phrase.  It  is 
particularly  incorrect  to  use  the  word  as 
merely  antithetic  to  "permanent,"  so  as  to 
convey  the  idea  that,  until  the  horse  has  be- 
orane  a  runaway,  as  a  permanent  condition, 
lie  may  still  be  deemed  only  momentarily 
uncontrolled.  This  is  to  give  to  ttie  word 
••momentary"  the  meaning  of  "tanporary." 
It  is  true,  as  respondent  urges,  though  only 
within  some  limits,  that  the  momentary 
charactfT  of  the  uncontrolled  movement  ot 
the  horse  is  not  necessarily  decided  by  the 
distance  he  moves.  It  is  doubtless  impos- 
sible to  say  how  far  a  frightened  horse  may 
spring  before  his  driver  can  bring  to  bear 
06  L.  R.  A. 


Mar., 

efforts  to  control  him.  Neverth^ess  there 
is  a  limit  within  human  experience  beyond 
which  such  movranent  cannot  possibly  go. 
Thus,  in  Olson  v.  Ghippeica  F<Ula,  71  Wis. 
SaS,  37  N.  W.  675,  and  Hinckley  v.  Somer- 
set, 145  Mass.  326,  332,  U  N.  B.  166,  the 
courts  refused  to  hold,  as  matter  of  law, 
that  a  frightened  horse  might  not  momen- 
tarily reach  a  defect  20  feet  away.  In  the 
latter  case,  however,  it  was  said  that  60  feet 
was  beyond  any  such  possibility,  the  horse*B 
movement  b^ing  backward.  In  the  follow- 
ing cases  a  forward  movement  over  t).e 
specified  distances  was  held  more  tha^  mo- 
mentary, though  not  entirely  because  of  the 
distance  traveled:  Titua  v.  Northhridge, 
97  Mass.  268,  93  Am.  Dec  91  (66  or  70 
feet) ;  Ritger  v.  Milwaukee,  90  Wia.  190, 
74  K.  W.  815  (46  feet);  Seannal  v.  Oam- 
bridge,  163  Mass.  91,  39  N.  E.  790  (17  feet). 
In  tiie  present  case  the  horse  first  shied  to 
one  side,  and  thai  started  forward  in  a 
gallop.  According  to  plaintiff's  witnesses, 
the  deceased  practically  at  once  pulled  back 
on  the  lines  so  that  the  traces  were  loce- 
ened,  and  the  horse  traveled  at  least  60  or 
70  feet  drawing  the  vehicle  Igr  the  bit,  and 
resisting  the  efforts  to  stop  his  forward 
movement.  It  cannot  be  doubted  tiiat  when 
the  horse  recovered  from  his  swerve,  an  1 
started  upon  a  forward  course  in  resistance 
to  the  efforts  to  stop  him,  the  momentary 
escape  from  control  contemplated  by  this 
rule  of  law  was  over.  Thenceforward  ]:e 
was  a  runaway  horse,  and  that,  too,  wholly 
without  regard  to  whether  ultimately  he 
could  have  been  stopped  by  his  driver.  The 
travel  along  a  street  for  60,  70,  or  80  feet 
after  a  fright  we  must  hold,  as  matter  of 
law,  is  wholly  inconsistent  with  momentar> 
absence  of  control,  as  the  expression  is  used 
in  the  rule  of  law  permittii^  liability  of  « 
municipality  for  injuries  so  oecorring. 

The  views  thus  declared  result,  of  course, 
in  the  conclusion  that  the  fourth  questloD 
diould  have  been  answered  "Tes,"  and  that 
the  triaX  court  erred  in  denying  appellant's 
motion  to  strike  out  the  negative  and  insert 
an  affirmative  answer.  That  condusion  be- 
ing reached,  and  no  reason  appearing  why  a 
new  trial  is  necessary,  our  duty  is  to  order 
done  that  which  ought  to  have  been  done, 
namely,  to  make  the  change  and  rendtr 
judgment  accordingly.  This  dedaion  ren- 
ders unnecessary  consideration  of  Cratain 
other  errors  assigned  by  appellant. 

Judgment  reversed  and  oause  remanded, 
with  directions  to  grant  defendant's  motion 
to  amend  the  special  verdict  by  changing 
the  answer  to  the  fourth  question  therein 
from  "No"  to  "Yes,"  and,  upon  the  verdict 
as  so  amended,  to  render  judgment  for  the 
defendant.  _  _  _i  ^ 
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Anna  ROBERTSOK,  Admrx.,  etc.  of  John 
Robertflon,  Deeeased,  Reapt^ 

V. 

CHICAGO,  ST.  PAUL,  MINMEAFOLIS  k 
OUAHA  RAILWAY  COMPANY,  Appt. 

(  Wis  ) 

1.  A  widow  reaidluK  In  one  Btnte,  of  « 
man  who  sImo  renidetl  there,  but  wtio 
was  Degllgentl;  killed  In  anotber  state.  Is 
entitled  to  the  benefit  of  a  statute  of  the  lat- 
ter state,  making  tbe  ooe  golltr  of  the  neiSl- 
sence  liable  therefor,  and  requiring  the 
amount  recoTered  to  be  paid  over  to  the 
widow  of  decedent. 

X.  An  «dmlniat»trix  appointed  at  the 
place  wbere  decedent  resided  In 
other  atftte  may,  In  her  representatlTe  ca- 
pacity, maintain  an  action  for  his  negligent 
killing  In  tbe  courts  of  the  state  where  the 
accident  occurred,  which  resulted  In  his  death, 
where  Its  statntes  provide  that  "eTery  such 
action  shall  be  brought  by  and  In  the  Dame  of 
tbe  personal  r^resentatlve  of  the  deceased 
person,"  and  the  recovery  shall  be  for  tbe 
benefit  of  his  widow. 

,  (May  10.  1004.) 

APP£AL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  St.  Croix  Coun- 
ty overruling  a  demurrer  to  tbe  oomplaint 
in  an  action  brought  to  recover  damages  for 
the  all^^ed  negligent  killing  of  plaintiff's 
intestate.  Afflrmed. 

Statement  by  Gaasoday,  Ch.  J.: 
This  is  an  appeal  from  an  order  overrul- 
ing a  demurrer  to  the  complaint  allying, 
in  effect,  that  during  all  the  times  therein 
mentioned  the  defendant  was  a  corporation 
duly  organized  and  existing  under  and  by 
virtue  of  tbe  laws  of  this  state,  and  owned 
and  operated  a  railway  from  Hudson, 
through  Eau  Claire,  and  through  the  vil- 
lage and  station  of  Faircbild,  to  Elroy; 
that  August  29,  1902,  near  Faircbild,  afore- 
said, the  plaintiff's  intestate,  John  Robert- 
son, came  to  bis  death,  be  then  being  a  res- 
•  idmt  and  citizen  of  the  county  of  Kent,  in 
the  state  of  Michigan;  that  thereupon  the 
probate  court  of  said  Kent  county  duly  ap- 
pointed the  plaintiff  as  administratrix  of 
all  of  the  estate  of  the  said  deceased;  that 
the  plaintiff  thereupon  qualified  as  such  ad- 
ministratrix, and  she  brings  this  action  as 
such;  that  at  tbe  time  of  tbe  death  of  said 
John  Robertson  this  plaintiff  was,  and  still 
is,  a  resident  and  citizen  of  the  county  of 
Kmt,  and  state  of  Michigan;  that  a  duly 
authenticated  copy  of  the  original  letters 

Note. — As  to  right  of  citizens  of  one  state  to 
bring  actions  In  courts  of  another  states  ■•• 
also.  In  this  series,  BoUnsMi  v.  Ocean  Bteam 
Nav.  Co.  2  li.  K.  A.  686 ;  Oofrode  T.  Gartner,  7  ' 
L.  B.  A.  Gil ;   and  Blngartner     Illinois  Steel  i 
Co.  84  L.  B.  A.  SOS.  | 
M  L.  R.  A. 


of  administration  on  the  esta^te  of  the  said 
John  Robertson,  so  granted  to  tbe  plaintiff, 
were  duly  filed  in  Uie  county  court  of  St 
Croix  county;  that  August  29,  1902,  the 
said  John  Roberta  on  was  in  the  employ  of 
tbe  defendant  as  fireman  upon  the  engine 
of  one  of  the  defendant's  passenger  trains 
then  being  operated  by  tha  defendant  upon 
its  said  railway  line;  that  while  acting  as 
such  flrraian  on  said  train  at  tbe  time  men- 
tioned, uid  in  the  vicinity  of  Faircbild,  the 
said  engine  became  derailed  through  tbe 
negligence  of  the  defendant  and  its  other 
servants;  that  in  such  derailment  tbe  said 
John  Robertson  received  personal .  injuries, 
which  soon  thereafter  caused  his  death; 
that  the  deceased  waB  not  guilty  of  any  con- 
tributory negiigoice  in  causing  such  inju- 
ries; that  the  cause  of  such  derailment  was 
tbe  destruction  of  the  defendant's  roadbed 
at  the  time  and  place  named;  that  all  tbe 
earth  and  substance  underneath  the  rails 
and  ties  to  a  considerable  extent  bad  been 
washed  out;  that  such  derailment  occurred 
in  a  cut  upon  a  curve  of  the  defendant's 
railway  track  where  the  track  was  below 
the  surface  of  the  ground  upon  the  sides 
thereof;  that  such  roadbed  and  track  had 
been  reconstructed  about  two  years  before 
'  the  accident;  that  the  topc^aphy  of  the 
country  was  such  as  to  cause  large  quan- 
tities of  surface  water  to  accumulate  at 
tbe  place  in  question,  and  tbe  same  was  so 
accumulated  at  tbe  time  in  question;  that 
such  accumulation  was  by  reason  of  tbe 
defendant's  careless  and  negligent  and 
wrongful  construction  of  such  roadbed  with- 
out proper  waterways  and  culverts  under- 
neath the  track  and  through  the  roadbed, 
and  constructing  the  same  of  quicksand  and 
other  materials  which  would  not  withstand 
tbe  flow  of  surface  water;  that  such  de- 
railment occurred  about  11  o'clock  p.  u. 
on  the  day  named,  and  after  several  hours 
of  heavy  rainfall;  that  another  cause  of 
such  derailment  was  the  n^ligence  of  the 
defendant's  engineer  in  operating  such  en- 
gine, consisting  in  his  failure  to  discover 
the  defective  condition  of  the  roadbed  in 
time  to  stop  the  engine,  and  thus  avoid  tbe 
derailment ;  that  anotber  cause  of  such  de- 
railment was  the  negligent  failure  of  the 
defoidant's  section  foreman  to  inspect  and 
guard  tbe  place  in  question  and  give  sig- 
nals of  danger;  that  between  tbe  time  of 
such  reconstruction  of  tbe  roadbed  and  such 
derailment  the  defendant  knew  of  the  con- 
ditions  mentioned,   and   should   have  re- 

Aa  to  right  of  nonresident  alien  to  maintain 
statutory  action  for  death,  see  Unlhall  v.  Fal- 
lon, 64  L.  R.  A.  084,  and  mrte;  McMillan  v. 
'  Spider  Lake  Sawmill  ft  Lumber  Co.  60  L.  B.  A. 
I  589  ;  and  Bonthron  v.  Fhoenlx  Ll^t  k  Fuel  Co. 

61  L.  E.  A.  663.  r\r\rf]r> 
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paired  the  s^me;  that  the  plaintiff  ia  the 
widow  of  John  Robertson,  and  in  his  death, 
BO  caused,  damages  have  resulted  to  the 
plaintiff  as  his  widow,  and  she  has  suffered 
pecuniary  loss  to  the  amount  of  $6,000  in 
the  loss  of  his  care,  society,  support,  and 
services  and  the  fulfilment  of  his  obliga- 
tions as  a  husband;  and  the  plaintiff  prays 
judgment  for  $6,000  damages  and  costs. 

Mr.  Pleroe  Bvtler,  with  Ueaart.  Txkw~ 
l»7»  Bnndr,  *  WUeo^  for  defendant  end 

appel  lant ; 

Plaintiff  has  not  the  l^al  capacity  to 

sue. 

At  common  law  a  foreign  administrator 
could  not  bring  any  suit  in  the  courts  of 
any  state  or  country  other  than  in  those  of 
the  state  under  whose  law  he  was  appointed. 

13  Am.  &.  Eng.  Enc.  Law,  2d  ed.  p.  946; 
Johnson  V,  Wilson,  1  Finney  (Wis.)  66; 
Moir  V.  Dodson,  14.  Wis.  280;  Vincent  v. 
Btarks,  46  Wis.  468. 

The  only  statute  upon  the  subject  ia  5 
3207.  This  statute  does  not  authorize  the 
I^intiff  to  bring  this  suit  in  ^^sctmsin,  be- 
cause ( 1 )  it  does  not  appear  from  the  com- 
plaint that  no  executor  or  administrator 
has  bteen  appointed  in  this  state;  (2)  the 
bringing  of  this  suit  ia  not  the  exercise  of 
"any  power  orer  such  estate;"  nor  (3)  is  it 
a  right  or  remedy  "in  regard  to  the  prop- 
erty" of  deceased;  nor  (4)  is  it  a  demand 
"of  such  estate;"  nor  (6)  is  it  any  right 
or  remedy  "in  relation  Uiereto." 

The  cause  of  action  sned  upon  is  no  part 
of  the  estate  of  the  deceased  hnsband. 

Regain  v.  Chicago,  M.  d  at.  P.  B.  Oo.  61 
WU.  B99,  8  N.  W.  292  ;  0oree  T.  Oraff,  77 
Wis.  174,  46  N.  W.  48;  Topping  v.  Bt.  Low- 
renoe,  86  Wis.  526,  67  N.  W.  866;  So1imid$ 
T.  Menaaha  Woodenware  Co.  99  Wis.  300, 
74  N.  W.  797;  Brovm  v.  Chioago  £  N.  W. 
B.  Co.  102  Wis.  187,  44  L.  S.  A.  679.  77  N. 
W.  746,  78  N.  W.  771;  Buhhard  t.  Chicago 
d  y.  W.  R.  Co.  104  Wis.  160,  76  Am.  St. 
Bep.  866,  80  N.  W.  464. 

The  complaint  does  not  state  facts  Buffi- 
cioit  to  constitute  a  cause  of  action. 

At  th»  time  of  his  death,  deceased  was  a 
resident  and  citizen  of  Midiigan.  Hie  sole 
beneficiary,  his  widow,  was  also  a  resident 
and  citizen  of  Michigan. 

McMillan  v.  Spider  Lake  Satomill  d  Lum- 
ber Co.  116  Wis.  332.  60  L.  R.  A.  589,  86 
Am.  St.  Rep.  047,  01  N.  W.  079;  Sohmidt 
V.  MenaaKa  Woodentcare  Co.  99  Wis.  300, 
74  N.  W.  797 ;  Brown  v.  Chicago  d  2t.  W. 
R.  Co.  102  Wis.  137,  44  L.  R.  A.  679,  77  N. 
W.  748;  78  N.  W.  771;  Eingartner  v.  Illi- 
nois Steel  Co.  94  Wis.  70,  34  L.  R.  A.  503, 
69  Am.  St.  Rep.  859,  68  N.  W.  664. 

With  respect  to  the  creation  of  the  riffht 
of  action  on  account  of  death  by  wrongful 
66  L.  R.  A. 


act,  neglect,  or  default,  the  states  of  th« 
Union  are  foreign  to  each  other. 

Story,  Const.  S  409;  Corfield  v.  Coryell, 
4  Wash.  C.  0.  371,  Fed.  Caa.  No.  3,280; 
Conner  v.  BUiott,  18  How.  691,  15  L.  ed. 
497;  Cory  v.  Carter,  48  Ind.  327,  17  Am. 
Rep.  738;  Bufjington  v.  Grosvenor,  46  Kao. 
738,  13  L.  R.  A.  282,  27  Pac.  137^  Olmstcai 
V.  Rivers,  9  Neb.  236,  2  N.  W.  366;  Cham- 
bers Bros.  T.  Church,  14  R.  I.  398,  61  Am. 
Rep.  410;  Cummings  v.  Wingo,  31  S.  C.  427, 
10  S.  E.  107;  OampbeU  v.  If  orris,  8  Harr.  ft 
McH.  536;  Sears  v.  Wofren  Oovniy,  36  Ind. 
267,  10  Am.  Rep.  62;  Lonas  v.  State,  3 
Heiflk.  287 ;  MoCready  v.  Virginia,  94  U.  S. 
391,  24  L.  ed.  248;  Ward  r.  Btaie,  31  Md. 
279,  1  Am.  Rep.  60;  Paul  v.  Virginia,  8 
Wall.  168,  19  L.  ed.  367;  Ward  v.  Mary- 
land, 12  Wall.  418,  20  L.  ed.  440;  SlaugK- 
ter-House  Cases,  16  Wall.  36,  21  L.  ed.  394| 
Leisy  v.  Hardin,  135  U.  S.  100,  84  L.  ed. 
128,  3  Inters.  Com.  Rep.  36,  10  Sap.  Ct. 
Rep.  681;  Chambers  Bros.  v.  Church,  14  B. 
I.  398,  51  Am.  Rep.  411;  Bennett  t.  Harma, 
51  Wis.  251,  8  N.  W.  222. 

There  can  be  no  valid  distinction  in  the 
relation  which  exists  between  the  senral 
states  of  the  United  States  and  between  • 
state  and  foreign  nation. 

fienlimd  v.  Comm4>iore  JTIk.  Co.  89  lOmi. 
41,  98  N.  W.  10S9. 

Jf  ««r».  F.  D.  ^anmboa  and  Jmkm  A. 
FvMT,  for  respondent; 

The  right  under  statntes  creating  a  lift- 
bility  for  death  by  wrongful  act  constitutes 
assets  authoridng  the  app<rfntinent  of  am 
administrator. 

PhilUpe  T.  OMeago,  M.  d  Bt.  P.  R.  Co, 
64  Wis.  476,  25  N.  W.  544;  Euteluns  v.  St. 
Paul,  M.dM.R.Co.U  Minn.  6,  46  K.  W. 
79;  Pindlay  t.  Chicago  d  O,  T.  S,  Oo.  IM 
Mich.  700,  64  N.  W.  782;  Brown  r.  LouSo- 
ville  d  2r,  R.  Co.  97  Ky.  228,  80  S.  W.  639; 
Morris  v.  Chicago,  R.  I.  d  P.  R.  Oo.  66 
Iowa,  727,  64  Am.  Sep.  89,  28  N.  W.  148. 

When  a  foreign  administrator  or  ezeeiH 
tor  complies  with  the  provisions  of  8  8267, 
he  ia  placed  upon  the  same  footing  as  a 
domestic  administrator  or  exeontor. 

Murray  t.  Iforwood,  77  Wis.  406,  46  K. 
W.  499. 

The  administrator  has  an  express  tnut 
to  perform,  and  may  proseeute  this  action 
independently  of  the  statute  of  the  state  in 
which  the  forum  is  located. 

Wilson  V.  Tootle,  66  Fed.  211;  Jforvte  ▼. 
Maysville  Street  R.  d  Tramfer  Co.  49  Fed. 
486. 

No  court  has  held  that  beneficiaries,  be- 
ing citizens  of  other  states  of  the  Unicn, 
are  not  covered  by  this  act.  In  the  follow- 
ing cases  it  was  held  that  not  only  citizens 
of  other  states,  but  also  nonresidott  aUcas, 
are  included  in  similar  actsr^  ■ 
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Rmlund  v.  Commodore  Min.  Oo.  89  Minn. 
41,  93  N.  W.  1067;  MulhaU  v.  Fallon,  178 
Mass.  266,  64  L.  R.  A.  934,  79  Am.  St.  Rep. 
309,  57  N.  B.  386;  Vetaloro  v.  PerJetna,  101 
Fed.  393;  KellyviUe  Goal  Oo.  v.  PetraytUy 
195  111.  215,  88  Am.  St.  Rep.  193,  68  N.  B. 
94;  Luke  v.  OoIAoun  County,  62  Ala.  115; 
Bonthron  v.  Phcenia  Light  d  Fuel  Go. 
(Ariz.)  61  L.  R.  A.  663,  71  Pae.  941. 

In  the  following  cases  it  was  held  that 
citizens  of  other  atates  are  included  in  ilini- 
lar  acts: 

JefferaonviUe,  M.  rf  /.  R.  Oo.  v.  Bendrioka, 
41  liid.  48 ;  Marvin  v.  Mayaville  Street  R.  £ 
Transfer  Oo.  49  Fed.  4.36 ;  Philpott  v.  Mia 
aouri  P.  R.  Co.  86  Mo.  164;  Denniok  v.  Cen- 
tral R.  Co.  103  U.  S.  II,  26  L.  ed.  439; 
Oheaapeake,  O.  <£  8.  W.  R.  Co.  v.  Biggina, 
85  Tenn.  620,  4  S.  W.  47;  Auguata  R.  Co. 
T.  Glover,  92  Ga.  132,  18  S.  £.  406. 

Were  not  the  act  so  construed  as  to  in- 
clude citizens  of  other  states,  it  would  be 
in  conflict  with  S  2  of  article  4  of  the  Con- 
stitution of  the  United  States.  The  citizens 
of  each  state  shall  be  entitled  to  all  priv- 
il^es  and  immunities  of  citizens  in  the  sev- 
eral states. 

Gorfield  v.  Coryell,  4  Wash.  O.  0.  381, 
Fed.  Cas.  No.  3,230;  Paul  t.  Virginia,  8 
Wall.  168,  19  L.  ed.  367;  Ward  v.  Mary- 
land, 12  Wall.  418,  20  L.  ed.  449;  Slaugh- 
ter-Bouae  Caees,  16  Wall.  36,  21  L.  ed.  394; 
Farmere'  Loan  A  T.  Co.  t.  Chicago  <£  A.  R. 
Co.  27  Fed.  146;  Blake  y.  MoOUing,  172 
U.  S.  239,  43  L.  ed:  432,  19  Sup.  Ct.  Rep. 
165;  Cofrode  t.  Gartner,  79  Mich.  332,  7  L. 
R.  A.  611,  44  N.  W.  623;  Bingartner  v.  Illi- 
noto  Btoel  Oo,  94  Wis.  70,  34  L.  R.  A.  603, 
69  Am.  St.  Bep.  869,  68  N.  W.  664;  Jeffer- 
jonvtUs,  M.  A  L  R.  Co.  t.  BmiiHt^,  41 
Lid.  48;  StiUe  t.  Wigging  84  N.  H.  608,  1  L. 
R.  A.  66,  16  AtL  128;  Lemnum  t.  People, 
20  N.  Y.  662;  Davia  t.  Pierae,  7  Minn.  13, 
82  Am.  Dec  65,  Gil.  1;  Com.  T.  MUton,  12 
B.  Mon.  221,  64  Am.  Dec.  522;  Marvin  T. 
Mayaville  Street  R.  &  Transfer  Co.  49  Fed. 
436;  6  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  69, 
70,  958,  959;  Mulhall  v.  Gallon,  64  L.  K. 
A.  034,  note,  176  Mass.  266,  79  Am.  St. 
Rep.  309.  57  N.  E.  386;  Sohooleraft  v. 
LotMville  d  y.  R.  Co.  14  L.  R.  A.  679. 
notes,  92  Ky.  233,  17  S.  W.  667. 

The  statute  in  question  simply  removes 
an  obstacle  to  a  prosecution.  It  creates  a 
remedy,  not  a  cause  of  action. 

Btetcart  v.  Baltimore  d  0.  R.  Co.  168  U. 
S.  445,  42  L.  ed.  537,  18  Sup.  Ct.  Rep.  105; 
Mulhall  V.  Fallon,  64  L.  R.  A.  934,  note, 
176  Mass.  266,  79  Am.  St.  Rep.  300,  57  N. 
E.  386. 

The  statute  mnat  be  constnied  strictly  or 
liberally,  whichever  way  is  necessary  to  up- 
hold its  vaUdity. 
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26  Am.  Sc  Eng.  Enc.  Law,  2d  ed.  pp.  640, 
642;  Dennick  v.  Central  R.  Go.  103  U.  S. 
II,  26  L.  ed.  439. 

Mr.  IT.  S.  Clapp  also  for  respondent. 

Oassoday,  Oh.  J.,  delivered  the  opinion 

of  the  court: 

Two  grounds  of  demurrer  are  assigned. 
One  is  that  the  complaint  does  not  state 
facts  sufficient  to  ixmstitute  a  cause  of  ac- 
tion. There  is  no  claim  that  it  states  a 
cause  of  action  which  would  have  survived 
under  f  ^63,  Rev.  Stat  1S98.  A  cause  of 
action  which  M  survives  has  been  hdd  to 
be  a  cause  of  aetifm  possessed  Yij  the  de- 
ceased person,  and  preserved  for  the  benefit 
of  his  estate.  Lehmam  v.  Fartoett,  96  Wis. 
186,  87  L.  B.  A.  838,  60  Am.  St.  Rep.  Ill, 
70  N.  W.  170;  Brown  v.  Ohieago  d  N.  W. 
R,  Oo.  102  Wis.  I87»  149,  163,  164,  171,  44 
L.  B.  A.  679,  77  N.  W.  748,  78  N.  W.  771. 

In  the  ease  at  bar  tlie  jdaintiff  claims  the 
right  to  recover  under  4266,  4266,  of  the 
Revised  Statutes  of  1898.  The  meaning  of 
these  seotions  has  been  made  dear  by  recent 
decisions  of  this  oourt.  Thus,  it  has  been 
held  that  "the  right  of  action  given  \^ 
th(Me  sections  "to  certain  b^ficiaries 
therein  named  is  personal,  and  the  damages 
are  limited  to  a  mere  indemnity  for  the 
pecuniary  injury  resulting  therefrom  to 
such  b^eflciary,  and  the  auetim  therefor 
does  not  survive  the  death  of  such  benefi- 
ciary, but  abates  npcm  his  death,  and  can- 
not be  revived  in  favor  of  his  administra- 
tor." Schmidt  V.  Menaaha  Woodenioare  Co. 
99  Wis.  300,  74  N.  W.  797.  So  it  has  been 
held  that  "the  liability  created  by  |  4265, 
Rev.  Stat.  1898,  in  case  of  the  death  of  a 
person  by  an  actionable  injury  for  which 
such  person  could  have  recovered  damages 
if  death  had  not  ensued  is  for  the  benefit  of 
certain  relatives  of  the  decedent  mentioned 
in  S  4256,  Rev.  Stat.  1898,  and  in  default 
of  such  relatives  there  is  no  liability." 
Brown  v.  Chicago  d  N.  W.  R.  Co.  102  Wis. 
137,  44  L.  R.  A.  579,  77  N.  W.  748,  78  N. 
W.  771.  In  the  same  case  it  was  held  that 
"the  right  of  action  for  an  injury  to  the 
person  which  survives  under  S  4263  is  sep- 
arate and  distinct  from  the  loss  to  surviv- 
ing relatives  recoverable  tmder  §§  4256  and 
4256."  See  also  Staeffler  v.  Menaaha  Wood- 
enviare  Oo.  Ill  Wis.  483,  487,  87  N.  W. 
480;  McMillan  v.  Spider  Lake  Sawmill  d 
Lumber  Co.  115  Wis.  332,  336,  60  L.  R.  A. 
680,  96  Am.  St.  Rep.  947,  91  N.  W.  979. 
This  court  has  also  held,  in  efi'ect,  that  the 
amoimt  recovered  in  such  action  constitutes 
no  part  of  the  estate  of  the  deceased,  but 
belongs  to  and  must  be  paid  over  to  the 
beneficiaries  named  in  {  4256  of  the  Revised 
Statutes  of  1898.  Bu^^^^^i^MfS^g^ 
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W.  R,  Co.  104  Wifl.  160,  76  Am.  St.  Rep. 
8S5,  80  N.  W.  4&4.  That  section  of  the 
statute  declares  that  "the  amount  recov- 
ered shall  belong  and  be  paid  over  to  the 
husband  or  widow  of  such  deceased  person, 
if  such  relative  survive  him  or  her."  Here 
it  appears  from  the  complaint  that  the  hus- 
band was  killed  1^  the  "wrongful  act,  neg- 
lect, or  default"  d  the  defendant,  and  tb».t 
Ills  widow  muTived  him.  Had  tbey  both 
been  residents  and  citizens  oi  this  state  at 
the  time  of  hii  death,  and  Hie  admhiistia- 
trix  had  been  appointed  here,  then,  with  the 
other  facts  alleged,  there  could  baTe  been 
no  doubt  of  the  right  to  recover.  But  it 
appears  from  tJie  complaint  that  ndther  of 
them  were  residoits  or  citiaens  of  this  state 
at  the  lime  of  his  death;  bat,  on  the  con- 
trary, it  appears  that  both  ware  oitiwna  of 
and  resident  in  Kent  county,  in  the  state 
of  Michigan,  at  the  time.  The  important 
question  presented  is,  whether  Hha  right  oi 
acticHi  is  defeated  merely  because  of  such 
residence  and  citizenship  in  Michigan.  Tor 
that  reason  counsel  for  the  defendant  claim 
that  the  action  cannot  be  maintained,  and, 
in  support  of  such  cimtention,  rely  largely 
on  McMillan  v.  Bpider  Lake  SomimU  d 
Lwnber  Co.  115  Wis.  382,  60  L.  B.  689, 
95  Am.  St.  Rep.  947,  91  N.  W.  979.  In 
that  case  the  person  was  killed  in  Bayfield 
county,  in  this  state.  He  left  no  beneficiary 
referred  to  in  the  section  ai  the  statute 
cited,  except  his  mother,  who  was  at  the 
time  of  his  death,  and  for  a  Itmg  time  prior 
thereto  had  been,  &  resident  and  citizen 
of  Canada,  and  she  never  lived  in,  nor  be- 
came a  citizen  of,  this  state,  nor  of  the 
United  States.  The  action  was  brought  by 
an  administrator  appointed  by  the  county 
court  of  Bayfield  county,  and,  in  view  of 
the  fact  that  the  action  had  no  refer^ce  to 
the  possession,  enjoyment,  or  descent  of 
property,  it  was  held,  in  effect,  that  the  sec- 
tione  of  the  statutes  cited  did  not  give  to 
the  mother,  as  such  nonresidait  alien  rel- 
ative of  one  BO  instantly  killed,  or  who  died 
without  conscious  pain,  a  right  of  action 
for  the  loss  sustained  by  reason  of  such 
death.  It  was  there  said  "The  question  is 
not  whether  the  l^slature  had  power  to 
give  such  right  of  action,  but  whether  the 
sections  relied  upon  did  give  such  right  of 
action."  It  was  there  claimed,  and  this 
court,  in  effect,  conceded,  that  the  right  to 
maintain  the  action  had  been  given  by  the 
statutes  in  general  terms,  and  was  broad 
enough  to  include  aliens.  But  the  logic  of 
the  opinion  is  that  this  court  would  not, 
contrary  to  the  general  rule  as  held  in  Eng- 
land and  this  country,  presume  that  the 
legislature  intended  to  intrude  aliens.  Quot- 
ing from  the  opinion  of  the  court  in  a  Penn- 
sylvania case,  where  the  facts  were  quite 
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similar,  it  was  there  said:  "Our  statute 
was  not  intended  to  confer  upon  nonresi- 
dent aliens  rij^te  of  aotifm  not  oonoeded  to 
tiiem  or  to  US  1^  their  own  country,  or  to 
put  burdens  on  our  own  (dtixens  to  be  dis- 
charged for  tiidr  beasilL''  MeMmam  t. 
Spider  Lake  SmomiU  d  JCntmbsr  Oo.  IIS 
Wis.  337,  338,  00  L.  R.  A.  589,  96  Am.  St. 
Rep.  947,  91  N.  W.  979,  Citing  Dmi  T. 
PewnaylvcMia  R.  Oo.  181  Pa.  625,  528,  629, 
50  Am.  St.  Rep.  676,  37  Atl.  S58.  But  can 
that  be  truthfully  said  of  the  residents  and 
citizens  of  tiie  several  states!  Of  course, 
the  several  states  are  bound  together  with 
constitutional  obligations  and  restricticma 
as  to  each  other  not  existing  between  them 
and  foreign  countries.  Among  other  things, 
the  courts  of  the  several  states  are  cim- 
stantiy  giving  effect  "to  the  public  acts,  rec- 
ords, and  judicial  proceedings"  of  other 
states,  and  to  the  "pririlt^  and  immuni- 
ties of  citizens"  of  other  states,  in  obedi- 
ence to  constitutional  guaranties.  U.  8. 
Const,  art.  4,  H  1,  2. 

The  right  to  maintain  actions  in  the 
courts  of  this  state  for  personal  injuries 
happening  in  other  states  has  repeatedly 
been  sanctioned  by  this  court.  Curtis  v. 
Bradford,  33  Wis.  190;  Eingartner  v.  /«*- 
noia  Steel  Oo.  94  Wis.  70,  78,  79,  34  L.  B. 
A.  503,  59  Am.  St.  Rep.  859,  68  N.  W.  6S4; 
UacCartKy  v.  Whitoomh,  110  Wis.  118,  122, 
123,  85  N.  W.  707;  Bain  v.  Northern  P.  R. 
Go.  (Wis.)  98  N.  W.  241,  242,  244.  In  this 
last  case  the  plaintiff's  intestate,  while  a 
resident  and  citizen  of  Douglas  county,  Wis- 
consin, and  while  in  the  employ  of  the  d»- 
fendant,  was  killed  in  Minnesota  by  the 
allied  n^Iigence  of  the  defendant;  and  it 
was  held  that  the  action  was  maintainable 
in  a  court  of  this  state  by  the  widow,  who 
had  been  appointed  administratrix  by  the 
county  court  of  Douglas  county,  notwith- 
standing the  right  of  action  was  given  fay 
the  statutes  of  Minnesota.  Such  ruling  is 
in  harmony  with  the  dedBimis  of  the  Su- 
preme Cfnirt  of  the  Unit^  States.  "Hius 
it  has  been  hdd  by  that  oourt:  "A  cause 
of  action  founded  iqion  a  statute  of  oiw 
state  ccmferring  the  right  to  recover  dam- 
ages for  an  injury  resulting  in  death  may 
be  enforced  in  a  court  of  the  United  States 
sitting  in  another  state  If  it  is  not  incon- 
sistent with  tiie  statutes  or  publio  policy  of 
the  state  in  whidi  the  right  of  action  is 
sought  to  be  enforced."  Teaaa  tt  P.  R.  Co. 
v.  Cow,  145  U.  S.  593,  604-606,  36  L.  ed. 
826,  833,  834,  12  Sup.  Ct.  Rep.  906.  In 
that  case  Mrs.  Cox  brought  tiie  action  in  a 
Federal  court  in  Texas  for  the  death  of  her 
husband,  caused  by  the  all^^  n^ligence 
of  the  company  in  Louisiana  under  a  stat- 
ute  of  that  state  8g™«  t^e^^^^^^ 
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To  the  same  effect,  Nortliem  P.  B.  COi^  t. 
Bttbeoi^,  154  U.  S.  190,  107*  188,  88  L.  ed. 
958,  980,  961,  14  Sup.  Ct.  Rep.  978;  Bteuh 
art  T.  Baltimore  d  0.  R.  Oo.  168  U.  S.  446, 
42  L.  ed.  637,  18  Sup.  Ct  Rep.  106.  These 
casea  hold  ttiat  Lord  Campbell's  act  and 
similar  statutes  are  not  penal  in  their  na- 
ture but  merely  authorize  a  civil  action  to 
recover  damages  for  a  civil  injury.  As 
held  in  the  last  case  dted,  the  purpose  of 
such  statutes  "is  to  provide  the  means  for 
recovering  the  dama^  caused  by  that 
which  is  in  its  nature  a  tort;  and,  where 
Bueh  a  statute  simply  takes  away  a  oom- 
mon-law  obstacle  to  a  recovery  for  the  tort, 
an  action  for  that  tort  can  be  maintained 
in  any  state  in  which  that  commtm-Iaw  ob- 
stacle has  been  removed,  when  the  statute 
of  the  state  in  which  Uie  cause  ot  action 
arose  is  not,  in  substance,  inconsistent  with 
the  statutes  or  public  policy  of  the  state 
in  which  the  right  of  action  is  sought  to  be 
enforced."  Here  there  is  no  attempt  to  en- 
force a  right  of  action  under  a  statute  of 
any  other  state.  On  the  contrary,  the 
plaintiff  is  here  seeking  to  enforce,  in  the 
courts  of  this  state,  a  right  of  action  which 
she  claims  to  have  been  created  by  and 
given  to  her  by  the  statutes  of  this  state. 
Certainly,  the  maintenance  of  such  an  ac- 
tion by  a  resident  and  citizen  of  another 
state  is  not  inconsistent  with  any  statute  of 
this  state,  nor  contrary  to  the  public  pol- 
icy of  this  state. 

The  precise  question  is  whether  the  plain- 
tiff, as  widow  of  the  deceased  is  included  in 
the  statute.  As  indicated,  the  right  of  ac- 
tion is  given  by  the  statutes  in  general 
terms,  and  is  broad  enough  to  include  res- 
idents and  citizens  of  other  states.  In  view 
of  the  relations  and  obligations  between  the 
several  states  and  the  rights  and  duties  of 
the  citizens  of  each,  we  think  it  may  be 
fairly  presumed  that  the  legislature  did  in- 
tend to  include  among  the  beneficiaries  men- 
tioned in  S  4266  of  the  Revised  Statutes  of 
1808  residents  and  citizens  of  other  states. 
It  follows  that  the  complaint  states  a  good 
cause  of  action. 

2.  The  other  gpround  of  demurrer  is  that 
the  plaintiff  has  not  legal  capacity  to  sue. 
She  brings  this  action  in  her  representa- 
tive capacity  as  administratrix  of  the  es- 
tate of  tne  deceased,  appointed  by  a  court 
in  Michigan.  It  appears  from  the  com- 
plaint that  the  deceased  left  no  estate  in 
Wisconsin  to  be  administered.  We  agree 
with  counsel  for  the  appellant  that  the  stat- 
ute (Rev.  Stat.  1898,  S  3267),  which  au- 
thorizes executors  or  administrators  ap- 
pointed in  uiy  other  state  to  prosecute  or 
■defend  any  aotion  or  proceeding  relating  to 
■estates  or  property  in  this  state  is  not 
broad  enough  to  Include  this  action,  for  the 
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simple  reason  that  the  cause  of  aotion  here 
sued  upon  is  no  part  of  the  estate  of  the 
deceased  husband;  and  that,  if  a  recovery 
should  be  had,  the  money  would  belong  to 
the  widow,  and  not  the  estate.  Iferorthe- 
less,  we  are  omstrained  to  hold  that  the 
widow  has  the  right  to  bring  this  action 
in  her  representative  capacity  as  such  ad- 
ministratrix. We  base  this  conclusion  upon 
the  wording  of  the  statute,  which  declares 
that  "every  such  action  shall  be  brought  by 
and  in  the  name  of  the  personal  representa- 
tive of  such  deceased  person,  and  the 
amount  recovered  shall  belong  and  be  paid 
over  to  the  husband  or  widow  of  such  de- 
ceased person,  if  such  relative  survive  him 
or  her.  Rev.  Stat.  1898,  {  4256.  That  sec- 
tion and  the  section  immediately  preceding 
created  a  new  right  of  action,  and  imposed 
upon  such  personal  representative  a  new 
duty.  It  appears  from  the  complaint  that 
a  duly  authenticated  copy  of  the  original 
letters  of  administration  on  the  estate  of 
the  deceased  granted  to  the  plaintiff  by  the 
probate  court  of  Kent  county,  Michigan, 
was  duly  filed  in  the  county  court  for  St. 
Croix  county.  Full  faith  and  credit  should 
be  given  to  such  judicial  proceeding  in  the 
Michigan  court.  U.  S.  Const,  art.  4,  §  1; 
Murray  v.  Noncood,  77  Wis.  405,  46  N.  W. 
499.  Thus  it  appears  that  the  plaintiff  was 
duly  appointed  such  personal  representa- 
tive. There  are  certainly  adjudications  au- 
thorizing her  to  bring  this  action  as  such 
representative.  Phillips  v.  Chicago,  M.  <£ 
8t.  P.  R.  Co.  64  Wis.  475,  26  N.  W.  544; 
Hutckina  v.  8t.  Paul,  M.  d  M,  R.  Co.  44 
Minn.  5,  46  N.  W.  79;  Findlay  v.  Chicago 
ce  G.  T.  R.  Co.  106  Mich.  700,  64  N.  W.  732; 
Morris  v.  Chicago,  R.  I.  d  P.  R.  Co.  85  Iowa, 
727,  64  Am.  Rep.  39,  23  N.  W.  143;  Broum 
V.  Louiaville  d  N.  R.  Co.  97  Ky.  228,  30  S. 
W.  639.  According  to  these  adjudications, 
there  can  be  no  doubt  but  what  such  per- 
sonal representative  might  have  been  ap- 
pointed in  this  state. 

The  suggestion  that,  because  the  plaintiff 
was  not  appointed  such  representative  in 
this  state,  she  therefore  not  amenable  to 
the  courts  of  this  state,  and  hence  might 
divert  the  amount  recovered  without  being 
answerable  therefor,  is  without  merit.  In 
that  r^rd,  it  is  enough  to  say  that  as 
such  personal  representative  she  is  answer* 
able  to  the  courts  of  Michigan,  where  it 
may  be  assumed  the  rights  of  the  benefi- 
ciary will  be  protected.  Besides,  in  this 
case  the  beneficiary  and  such  personal  rep- 
resentative is  the  same  person,  and  henoe 
there  is  no  danger  of  such  diversion.  We 
nmst  hold  that  the  action  is  maintainable 
in  the  name  of  the  plaintiff  as  sueh  per- 
sMial  representative. 

The  order  of  the  Oi^i^gp^(gfl^f^ 
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Cordelia  R.  BRAODOX,  Pl^.  in  Err., 

V. 

PERKINS-CAMPBELL  COMPANY. 

(80  a  C.  A.  667,  58  U.  a  App.  91, 87  Fed.  108.) 

TAe  aellw  of  a  BMevaddle  to  a  %um~ 
imnd  In  wnder  ao  dwtr  to  the  wife, 

for  whose  tue  be  knows  It  to  bare  been  pur- 
chased, wblch  will  render  bim  liable  to  faer 
for  negligence  In  Its  defective  conatraetlon. 

(April  13,  1898.«) 

ERROR  to  the  Circuit  Coart  of  the  United 
States  for  the  Western  District  of  Penn- 
sylvania to  revie.w  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  which  were 
alleged  to  have  been  caused  by  ihe  use  of  a 
defective  article  sold  I7  defendant.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Argued  before  Aoheson  and  DaUat,  Cir- 
cuit Judges,  and  Bradford,  District  Judge. 
Jtfeurs.  O.  O.  IMekey  and  W.  K.  BUsm 

for  plaintiff  in  error. 

Ife9«rt.  Tkornton  M.  Hinkle,  George 
IT.  OliaUmat,  0«oi«e  C.  BwEwin,  and 
A.  P.  Bnrswi^*  for  defendant  in  error : 

One  who  is  not  a  party  to  a  contract  can- 
not sue  in  respect  of  a  breach  of  duly  aris- 
ing out  of  the  contract. 

Marvin  Safe  Co.  v.  Ward,  46  N.  J.  L.  10; 
Curtin  v.  Somerset,  140  Pa.  70,  12  L.  R.  A. 
322,  23  Am.  St.  Rep.  220,  21  Atl.  244; 
Roddy  V.  Missouri  P.  R.  Oo.  104  Mo.  234, 
12  L.  R.  A.  740.  24  Am.  St.  Rep.  333,  15 
S.  W.  1112;  Winterbottom  v.  WHght,  10 
Mees.  &  W.  109 ;  Necker  v.  Harvey,  49  Mich. 
618,  14  N.  W.  503;  National  Sav.  Bank  v- 
Ward,  100  U.  8.  195,  25  L.  ed.  621;  Gordon 
V.  Livingston,  12  Mo.  App,  267;  Kahl  v. 
Lore,  37  N.  J.  L.  8;  Wharton,  Neg.  2d  ed. 
S  438;  Beizer  V.  Kingsland  d  D.  Mfg.  Co. 
110  Mo.  605,  15  L.  R.  A.  821,  33  Am.  St. 
Rep.  482,  19  S.  W.  630;  Francis  v.  CoohreU, 
L.  R.  5  Q.  B.  184 ;  28  Am.  &  Eng.  Enc.  Law, 
p.  824;  Loop  V.  Litchfield,  42  N.  Y.  357, 
1  Am.  Rep.  543;  Whittaker's  Smith,  Neg. 
10;  Longmeid  v.  Holliday,  6  Exch.  761; 
Thomp.  Neg.  p.  236;  Losee  v.  Clute,  51  N. 
y.  494,  10  Am.  Rep.  638;  Coughtry  v.  Olohe 
Woolen  Co.  56  N.  Y.  124,  15  Am.  Rep.  387: 
Robertson  v.  Fleming,  4  Macq.  H.  L.  Cas 

'This  case  baa  been  withheld  from  pnbllca- 
Uoa  to  await  tbe  conclusion  of  plaintiff  as  to 
whether  or  not  It  sbould  be  removed  to  tbe 
Bnpreme  Cutirt  of  the  United  States. 


Hon. — For  other  cases  lo  this  series  as  to 
liability  of  DuiDnfactarer  or  seller  of  dangsrooa 
artlclo  to  persoD  Injured  thereby,  where  there 
Is  no  prlvltj  of  ccmtraet  between  them,  see 
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188;  Goodlander  MUl  Co.  v.  Standard  Oit 
Co.  27  L.  R.  A.  583,  11  C.  C.  A.  263,  24  U. 
S.  App.  7,  63  Fed.  400;  Benjamin,  Bal«, 
8  441. 

In  Uie  absence  of  fraudulent  representa- 
tions on  tbe  part  of  the  defendant's  agent, 
it  is  wholly  immaterial  that  Mr.  BragdOD 
told  defendant's  agent  that  the  saddle  waa 
to  be  used  by  bis  wife. 

Langridge  V.  Levy,  2  Mees.  &  W.  619,  4 
Mces.  &  W.  337;  Longmeid  v.  Holliday,  0 
Exch.  761 ;  Heaven  v.  Pender,  L.  R.  9  Q.  B. 
Div.  302;  Vetkw  v.  Harvey,  49  Mich.  617, 
14  N.  W.  603;  Robertson  v.  F^m^,  4 
Macq.  H.  L.  Cas.  177. 

The  exceptional  eases  are:  (1)  Tliosa 
where  the  defendant  waa  guilty  of  fraud,  ot 
of  conduct  equivalent  to  fraud;  (8)  those 
where  defendant  set  in  motion  some  agen<9 
of  itself  imminentiy  dangerous  to  human 
life;  to  which  may  be  added  (3)  those  cases 
where  the  article  is  not  sold  ontri^t,  but  i> 
supplied  directly,  without  opportunity  for 
inspection  or  examination,  to,  and  to  be  im- 
mediately used  by,  the  third  party,  or  when 
the  party  supplying  [not  selling]  still  re- 
tains control  of  the  article  so  supplied. 

With  reference  to  the  first  class  of  caoes, 
the  fraudulent  representation  was  "made  to 
be  communicated  to  plainiaff  to  act  on  it^ 
and  plaintiff  did  act  on  it." 

Addison,  Torts  (Abdg.),  pp.  871»  402; 
Wmter&oMom  v.  Wright,  10  Meea.  ft  W. 
109;  Langridge  v.  Levy,  4  Mees.  ft  W.  837; 
Blakemore  r.  Brittol  AB.R.  Co.  8  EI.  ft  Bl. 
1038 ;  Marvin  Safe  Oo.  v.  Ward,  46  N.  J.  L. 
10;  George  v.  Bkivington,  L.  R.  6  Ezeh.  1, 
39  L.  J.  Exch.  N.  S.  8 ;  Seven,  N^.  p.  65 ; 
Benjamin,  Sales,  {  431 ;  Lampert  r.  Laclede 
Gaslight  Oo.  14  Mo.  App.  376;  Heaven  v. 
Pender,  L.  R.  11  Q.  B.  Div.  503;  Cattle  v. 
Stookton  Waterworks  Co.  L.  R.  10  Q.  B. 
453;  Wellington  v.  Downer  Kerosene  Oil  Co. 
104  Mass.  04;  Leids  v.  Terry,  111  Cal.  39, 
31  L.  R.  A.  220,  52  Am.  St  Rep.  146,  43  Pac 
398;  Thomas,  Neg.  p.  730. 

In  the  second  class  of  exceptional  cases 
the  dangerous  agencies  comprise  sodi  arti- 
cles as  deadly  poisons. 

Thomas  v.  Winchester,  6  N.  ¥.  397,  67 
Am.  Dec.  465. 

Explosive  oils. 

Elkins  V.  McKean,  79  Pa.  493. 

Schubert  v.  J.  B.  Clark  Co.  IS  L.  R.  A.  818.  and 
note;  Uelzer  y.  Kingsland  &  D.  Mfg.  Co.  15  L. 
R.  A.  821 ;  State  use  of  HartlOTe  t.  M.  Fox  ft 
Son,  24  U  n.  A.  679 ;  Lewis  v.  Terry,  31  U  B. 
A.  220 ;  Ives  v.  Welden,  64  L.  B.  A.  8S4 ;  He- 
Caffrer  v.  MossbMg  &  0.  Ufg.  Co.  55  L.  B.  A. 
822 ;  Hosflt  v.  J.  I.  C.  Case  Threshinc  Maeb.  Co. 
61  L.  B.  A.  803 ;  and  Woodwu4,  v.  MIllw.  04 
I.  R.  A.  082.  Digitized  by  LiOOgle 
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DangerouB  hair  wash. 

lleorge  V.  SkivingtOH,  L.  B.  5  Exch.  1,  39 
L.  J.  Exch.  N.  S.  8. 

A  horse  afflicted  with  glanders. 

State  uae  of  Bartlove  v.  Fox,  79  Md.  514, 
24  L.  R.  A.  670.  47  Am.  St.  Bep.  424,  29 
Atl.  601. 

It  has  been  held  that  a  defective  railroad 
car  cannot  be  included  in  such  dangerous 
agencies. 

Roddy  y.  Misaouri  P.  R.  Co.  104  Mo.  234, 
12  L.  R.  A.  749,  24  Am.  St.  Rep.  333,  15  S. 
W.  1112;  Chicago  d  A.  R.  Co.  v.  MoLaughlin, 
47  111.  2C5 ;  Gurley  v.  Miagouri  P.  B.  Co.  03 
Mo.  445,  6  8.  W.  218. 

Crude  petroleum  is  not  "a  dangerous 
agency." 

Ooodlander  Mill  Co.  v.  Standard  Oil  Co. 
27  L.  R.  A.  583,  11  C.  C.  A.  258,  24  U.  S. 
App.  7,  63  Fed.  400. 

Nor  is  natural  gas. 

Bailey  v.  iiorthwestem  Ohio  National  Qaa 
Co.  4  Ohio  C.  C.  471. 

A  threshing  machine  is  not  in  and  of  it- 
self dangerous. 

Hcizer  v.  Eingsland  <E  D.  Mfg.  Co.  110 
Mo.  605.  15  L.  R  A.  821,  33  Am.  St.  Rep. 
482,  19  S.  W.  630;  Sioan  v.  Jackson,  55 
Hun,  194,  7  N.  Y.  Supp.  821;  Devlin  v. 
Smith,  80  N.  Y.  470,  42  Am.  Rep.  311; 
Coughtry  T.  GloU  Woolen  Co.  56  N.  Y. 
124,  15  Am.  Rep.  387. 

With  reference  to  the  third  class  of  cases, 
in  none  of  them  do  the  facts  correspond  with 
the  facts  established  by  the  testimony  in 
the  case  at  bar.  In  no  one  of  these  cases,  it 
will  he  ohserved,  was  there  a  sale  oi  the  de- 
fective article  by  the  defendant. 

ElUott  T.  EaO,  L.  R.  15  Q.  B.  Div.  815; 
Be  Ten,  Neg.  60-70;  Haye»  t.  Ph^adel/phia 
A  R.  Coal  A  I.  Co.  160  Mass.  468.  23  K.  B. 
225;  Heaven  t.  P«fider,  L.  B^ll  Q.  B.  Div. 
608;  ffetew  V.  Kit^land  A  D.  Mfg.  Co.  110 
Mo.  606,  16  L.  K.  A.  821.  33  Am.  St.  Rep. 
482,  19  S.  W.  630;  Benjamin,  Sales,  S  431; 
Devlin  T.  Smith,  80  K.  Y.  470,  42  Am.  Bep. 
311;  Coughtry  v.  Olobe  Woolm  Co.  66  N.  Y. 
124,  15  Am.  Rep.  387. 

Dallas,  Circuit  Judge,  delivered  the  opin- 
ion oi  the  court: 

The  defendant  sold  and  delivered  to  Albert 
B.  Bragdon,  the  husband  of  the  plaintiff,  a 
sidesaddle ;  and  in  the  statement  of  claim  it 
is  alleged:  "The  said  defendant  then  and 
there  promised  and  agreed  with  the  said 
Albert  R.  Bragdon,  acting  in  behalf  of  the 
■aid  plaintiff,  that  the  said  sidesaddle 
should  be  made  by  defendant  especially  for 
the  use  of  t^e  said  plaintiff,  and,  that,  by 
reason  of  said  intended  use  by  tiie  said  plain- 
tiff, he  would  take  care  to  make  and  deliver 
a  saddle  <d  especial  sbrengUi  and  safety,  and  ' 
66  L.  R  A. 


constructed  of  the  best  material,  and  by 
means  of  the  best  workmanship." 

Here  there  is  alleged,  simply  and  solely, 
an  agreement  to  "take  care;"  but  as  the 
action  is  not  ex  contractu,  but  ex  deiicto, 
this  allegation  can  be  regarded  only  as  mat- 
ter of  inducement.  The  substantial  aver- 
ment, the  gravamen  of  the  declaration,  is: 
"It  became  and  was  the  duty  of  the  defend- 
ant to  make  and  deliver  to  the  said  Albert 
R.  Brngdon,  for  the  use  of  the  said  plain- 
tiff as  aforesaid,  a  safe,  sound,  strong,  and 
skilfully  made  saddle, — made  of  the  best 
material,  and  with  the  best  workmanship. 
But  the  said  defendant,  disregarding  its 
duty  in  the  premises,  n^ligently  and  un- 
skilfully made  and  delivered  to  the  said 
plaintiff,  by  the  said  husband,  an  unsafe,  un- 
sound, and  weak  saddle,"  by  reason  where- 
of the  plaintiff  sustained  injury,  and  was 
damaged. 

It  thus  appears,  not  only  that  the  action 
sounds  in  tort,  but  also  that  the  specific 
wrong  declared  upon  is  not  deceit,  but  negli- 
gence; and,  we  may  add,  the  record  dis- 
closes nothing  upon  which  the  plaintiff  could 
have  recovered,  if  she  had  attempted  to  do 
so,  either  for  breach  o^  warranty  or  for  de- 
ceit. We  have,  then,  a  case  in  which  the 
essential  element  consists  of  a  breach  of 
duty ;  and  the  burden  is  on  the  plaintiff  to 
prove  facts  suSicient  to  show  what  the  duty 
is,  and  that  the  defendant  owed  it  to  her. 
1  Shearm.  &  Redf .  Ncg.  9  8 ;  Beach,  Contrib. 
Neg,  6;  Thomp.  Neg.  (preface).  Dr.  Whar- 
ton (Wharton,  Neg.  §  24)  defines  a  legal 
duty  thus :  "That  which  the  lav  requires  to 
be  done  or  forborne  to  a  determinate  person, 
or  to  the  public  at  large,  and  is  correlative 
to  a  right  vested  in  such  determinate  per- 
son, or  the  public  at  large." 

This  definition  may  be  properly  applied  to 
this  case,  and,  so  applying  it,  it  appears  that 
the  supposed  right  of  the  plaintiff  must  be 
rested  upon  the  affirmance  of  the  proposition 
that  to  her,  as  a  determinate  person,  tiie 
defendant  owed  a  duty  to  carefully  construct 
the  saddle  in  question.  But  this  proposition 
cannot  be  susfanined.  In  the  leading  case  of 
Langridge  v.  Levy,  2  Mees.  ft  W.  510,  the 
father  of  the  plaintiff  had  bought  from  tiie 
defendant  a  gun,  whidi  was  represented  by 
the  defenduit,  who  knew  it  was  intended  for 
use  by  the  plaintiff,  to  have  been  made  by  a 
certain  manufacturer,  and  to  be  a  safe  gun. 
It  had  not  been  made  by  the  manufacturer 
named,  and,  while  the  plaintiff  was  using 
it,  it  bunt,  and  wounded  him.  The  court 
said-.  "It  is  clear  Uiat  this  action  cannot 
be  supported  upon  the  warranty  as  a  con- 
tract, for  there  is  no  privily  in  tiiat  respect 
between  the  plaintiff  and  the  defendant;" 
and  "we  are  iu>t  prepared  to  rest  tiie  case 
upon  one  of  the  grounds  on^^hich  the 
Digitized  by  VjOOg  IC 
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learned  counsel  for  the  plaintiff  sought  to 
support  his  right  of  action,  namely,  that 
■wherever  a  duty  is  imposed  on  a  person,  by 
contract  or  otherwise,  and  that  duty  is  vio- 
lated, any  one  who  is  injured  by  the  viola- 
tion of  it  may  have  a  remedy  against  the 
wrongdoer." 

The  plaintiff's  right  of  recovery  was  ac- 
cordingly not  sustained  for  breach  of  war- 
ranty or  for  negligence,  but  solely  upon  the 
ground  that  there  had  been  fraudulent  mis- 
representation, and  that  the  injurious  con- 
sequenoe  to  the  plaintiff  was  "the  result  of 
that  fraud."  This  judgment  was  affirmed. 
4  Mees.  &  W.  337.  And  the  appellate  court 
distinctly  based  its  decision  upon  the  same 
foundation  as  that  which  had  been  relied 
on  by  the  court  below.  Thus,  it  plainly  ap- 
pears that  both  courts  dealt  with  Langridge 
V.  Levy  as  a  case  of  deceit,  and  carefully 
avoided  affording  any  excuse  for  implication 
that  they  would  have  sustained  it  as  for 
nc^Iigente.  The  reason  for  thus  distinguish- 
ing between  these  wrongs  is  not  stated  in 
either  of  the  opinions,  but  it  is,  we  think, 
quite  obvious.  Ordinarily,  where  a  vendee 
accepts  the  purchased  article,  the  vendor  be- 
comes, by  reason  of  sftch  acceptance,  relieved 
from  liability  to  third  parties  with  respect 
to  it.  The  vendee  assumes,  and  the  vendor 
stands  discharged  of,  responsibility  to  them. 
But,  where  the  vendor  is  chargeable  with  de- 
ceit,— where  he  has  induced  the  vendee's 
acceptance  by  false  and  fraudulent  misrep- 
resentations,— the  latter  cannot  be  said  to 
have  consciously  taken  upon  himself  any 
duty  of  care;  and  that  duty,  therefore,  if 
existent,  is  not  shifted  from  the  vendor,  and 
he  consequently  remains  liable.  In  Heaven 
V.  Pender  (1883)  L.  R.  11  Q.  B.  Div.  503, 
Brett,  M.  R.,  sought  to  lay  down  the  rule: 
"Thus,  whenever  one  person  supplies  goods 
or  machinery,  or  the  like,  for  the  purpose  of 
their  being  used  by  another  person  under 
Bueh  circumstances  that  everyone  of  ordi- 
nary sense  would,  if  he  thoiight,  recognize 
at  once  that,  unless  he  used  ordinary  care 
and  skill  with  regard  to  the  condition  of  the 
thing  supplied,  or  the  mode  of  supplying  it, 
there  will  be  danger  of  injury  to  the  person 
or  property  of  him  for  whose  use  the  thing 
is  supplied,  and  who  is  to  use  it,  a  duty 
arises  to  use  ordinary  care  and  skill  as  to 
the  condition  or  manner  of  supplying  such 
thing.  And  for  a  neglect  of  such  ordinary 
care  or  skill,  whereby  injury  happens,  a 
legal  liability  arises,  to  be  enforced  by  an 
action  for  negligence." 

It  must  be  conceded  that  this  proposition, 
if  sound,  would  lend  support  to  the  conten- 
tion of  the  plaintiff  in  error.  But  it  is  not 
sound.  It  afflnns  a  view  of  the  law,  which, 
in  Langi-xdge  v.  Levy,  the  court  declined  to 
adopt,  and  which  was  repudiated  by  a  ma- 
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jority  of  the  judges  (Cotton,  L.  J.,  and 
Boweu,  L.  J.)  in  the  case  in  which  it  was 
propounded.  One  of  the  judges  last  men- 
tioned delivered,  on  behalf  of  both  of  them, 
an  opinion,  in  which  it  is  said:  "I  am  un- 
willing to  concur  with  the  master  of  the 
rolls  in  laying  down  unnecessarily  the  larger 
principle  which  he  entertains,  inasmuch  as 
there  are  many  cases  in  which  the  principle 
was  impliedly  negatived.  Take,  for  instance, 
the  case  of  Langridge  v.  Levy,  to  which  the 
principle,  if  it  existed,  would  have  applied. 
But  the  judges  who  decided  that  case  based 
their  judgment  on  the  fraudulent  represen- 
tation made  to  the  father  of  the  plaintiff  by 
the  defendant.  In  other  cases  where  the  de- 
cision has  been  referred  to  judges  have 
treated  fraud  as  the  ground  of  tiie 
decision,  as  was  done  by  Coleridge,  J., 
J.,  in  BUikemore  v.  Bi^tol  <£  E.  R.  Co.  8  El. 
&  Bl.  1036;  and  in  Collia  v.  Belden,  L.  R. 
3  C.  P.  4»5,  Willes,  J.,  says  that  the  judg- 
ment in  Langridge  v.  Levy  was  based  on 
the  fraud  of  the  defendant;  and  this  im- 
pliedly negatives  the  existence  of  the  larger 
principle  which  is  relied  on;  and  the  de- 
cisions in  (JoUia  v.  Selden  and  in  Longmeid 
V.  HoUiday,  6  Exch.  761  (in  each  of  which 
the  plaintiff  failed),  are,  in  my  opinion,  at 
variance  with  the  principle  contended  for. 
The  case  of  George  v.  Bkivington,  L.  R.  5 
Exch.  1,  and  especially  what  is  said  by 
Cleasby,  B.,  in  giving  judgment  in  that 
case,  seem  to  support  the  existence  of  the 
general  principle.  But  it  is  not  in  terma 
laid  down  that  auy  such  principle  exists, 
and  that  case  was  decided  by  Cleasby,  B.,  on 
the  ground  that  the  n^ligence  of  the  defend- 
ant, which  was  his  own  personal  negligence, 
was  equivalent,  for  the  purposes  of  that  ac- 
tion, to  fraud,  on  which  (as  he  said)  the  de- 
cision in  Langridge  v.  Levy  was  baaed." 

It  is  not  necessary,  for  the  present  pur- 
pose, to  further  comment  upon  the  English 
authorities.  The  reference  made  to  some  of 
them  in  the  immediately  preceding  extract 
shows,  we  think,  that  in  Heaven  t.  Pender 
the  majority  of  the  court  were  clearly  right 
in  declining  to  concur  with  the  master  of 
the  rolls  in  laying  down  the  larger  princi- 
ple which  he  entertained,  and  which,  sp  far 
as  it  purported  to  be  a  deduction  from  the 
geuerai  rule  as  to  negligence,  has  been  dis- 
approved by  Sir  Frederick  Pollock  in  his 
standard  treatise  upon  the  Law  of  Torts. 
Pollock,  Torts,  2d  ed.  p.  375,  note  e.  Upon 
careful  examination  of  the  decisions  of  the 
courts  of  England,  and  in  view  of  the  conclu- 
sion derived  from  them  by  so  eminent  an 
English  lawyer  as  the  autiior  to  whom  we 
have  just  referred,  it  seems  perfectly  safe 
to  assume  that  this  action  would  not  have 
been  sustained  there;  and  it  appears  to  be 
equally  dear  that  there  is  no  material  differ^ 
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enoe  in  Uiis  r^^rd  between  the  law  of  tfa^t . 
otrantry  and  our  own.  The  judgment  of  the 
supreme  court  of  Penm^lvania  in  the  case 
of  Ourtin  t.  aotneraet,  140  Fa.  70,  12  L.  R. 
A.  322,  23  Am.  St.  Rep.  220,  21  Atl.  244, 
which  was  dedded  in  1891,  is  entirely  sat- 
isfactoiy  to  ua,  and  is,  in  principle,  directly 
applicable.  In  that  case  the  defendant  had 
contracted  to  erect  a  certain  hotel,  according 
to  plans  and  spedficaiions.  The  building 
was  omnpleted  and  accepted.  Thereafter,  a 
girder,  which  in  part  supported  its  porch, 
gave  way  and  the  porch  fell,  injuring  the 
plaintiff,  who  was  a  guest  of  the  hotel.  He 
sued  the  contractor,  but  it  was  held  that  he 
had  no  cause  of  action  against  hlio.  His 
otmtentiion  was  that  the  accident  was  caused 
by  the  defective  construction  ot  tiM  poroh; 
that  it  was  not  according  to  plans  and  sped- 
ficationa;  that  the  defects  were  not  observa- 
ble after  the  building  was  completed*  and, 
in  point  of  fact,  were  unknown  to  the  hotel 
eompuiy  when  it  accepted  the  building  from 
the  contractor.  The  court  assumed  the  verity 
of  these  allegations  (very  like  to  those  of 
the  plaintiff  in  this  cause),  but  held  that  the 
contractor  was  not  liable  to  the  plaintiff 
upon  contract,  because  there  was  no  con- 
tractual relation  between  tbem;  nor  in  tort, 
because  such  liabilities  must  be  confined  "to 
the  parties  immediatdy  ooncemed."  The 
Hutiiorities  in  the  several  states  are  not  all 
perfectly  clear  upon  Uie  subject,  but  it  is 
unneeessary  to  refer  to  them  further  than 
has  been  done  by  the  learned  judge  in  the 
ODurt  below.  As  was  said  the  learned 
judge  who  delivered  the  opinion  in  the  case 
last  cited  by  us:  "We  regard  the  we^ht  of 
authority  as  with  the  views  above  indicated. 
Moreover,  they  are  sustained  1^  the  better 
reason.**  The  Supreme  Court  aS  the  United 
States  had  before  it,  in  the  case  of  National 
8av.  Bank  v.  Ward,  100  U.  S.  196,  26  L.  ed. 
621,  a  case  involving  very  similar  consider- 
ations. A  lawyer,  who,  for  his  dient,  had 
erroneously  certified  the  record  title  of  cer- 
tain real  property,  was  sued  by  another  per- 
son, who  had  suffered  loss  in  consequence  of 
his  reliance  upon  the  oorrectness  of  the  cer- 
tificate. The  judgment  of  the  court,  so  far 
as  pertinent  here,  is  well  condensed  in  the 
headnote,  where  it  is  said :  "That  there  be- 
ing neither  fraud,  collusion,  or  falsehood  by 
A.,  nor  privity  of  contract  between  him  and 
C,  he  is  not  liable  to  the  latter  for  any  loss 
sustained  by  reason  of  the  certificate." 

The  court,  in  its  opinion,  applied  this  lan- 
guage: "He  only  who,  by  himself,  or  an- 
other as  his  agent,  employs  the  attorney  to 
do  the  particular  act  in  which  the  alleged 
neglect  has  taken  place,  can  sue  him  for  that 
neglect." 

Three  members  of  the  court  dissented 
from  the  judgment,  but  apparently  upon  the 
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ground  that  the  attorney  who  gave  the  cer- 
tificate was  chargeable  with  knowledge  that 
it  was  to  be  used,  in  some  transaction  of  his 
client  with  another  person,  as  evidence  of 
the  facts  certified  to,  and  that,  therefore,  the 
attorney  should  be  held  liable  to  such  other 
person,  not  for  negligently  performing  bis 
contract  with  his  client,  but  for,  in  effect, 
certifying  to  the  person  with  whom  his 
client  was  dealing  {the  plaintiff  in  the  case) 
a  £ut  aa  true,  whioh,  if  he  had  exerdsed 
ordinary  care,  he  would  have  known  to  be 
untrue.  In  other  words,  that  the  attorney 
was  diaigeable  with  culpable  ignorance, 
where  it  was  his  duty  to  be  informed, 
and  therefore  had  committed  a  legal 
deodt,  not  only  against  his  own  dient,  but 
against  the  plaintiff  as  well.  The  case  of 
Richmond  A  D.  R.  Oo.  v.  BlKoU,  149  U.  8. 
260,  37  L.  ed.  728.  13  Sup.  Ct.  Rep.  887, 
though  not  directly  in  point,  is  worthy  of 
examination  in  this  connection.  What  is 
Siud  in  the  opinifm  of  the  court  at  pages  271 
and  272,  149  U.  S.,  731,  732,  37  L.  ed.,  and 
page  837,  13  Sup.  Ct.  Rep.  indicates,  we 
think,  that  it  was  assumed  that,  except  un- 
der spedal  drcumstances,  the  acceptance  by 
t^e  vendee  of  the  subject  of  purdiase  and 
sale  relieves  the  vendor  from  liability  to  a 
straager  for  any  injury  resulting  to  him 
from  negligent  construction  of  the  thing 
sold.  See  also  Qoodlander  MiU  Co.  T. 
Standard  OH  Oo.  27  L.  R.  A.  688,  11  C.  a 
A.  253,  24  U.  B.  App.  7,  63  Fed.  400.  There 
are  cases  whidi  may  senu  to  quiUify  the 
principle  which  we  have  discussed,  but 
which  are  quite  ocmsistent  with  it^  and 
which  as  is  pointed  out  in  Cvrtin  v.  Sotnor- 
aety  140  Pa.  70,  12  L.  R.  A.  322,  23  Am.  St. 
Rep.  220,  21  Atl.  244,  have  no  application  to 
such  a  one  as  that  with  which  we  are  now 
concerned.  They  decide  that  one  who  deals 
with  a  thing  which  is  inherently  very  dan- 
gerous, involving  "death  or  great  bodily 
harm  to  some  person,  as  the  natural  and 
almost  inevitable  consequenqe"  of  lack  of 
care,  owes  to  the  public  at  large  the  duty  of 
extreme  caution.  Such  a  case  is  Thomaa  v. 
Winchester,  6  N.  Y.  397,  67  Am.  Dec.  4S5. 
which  in  England  has  been  thought  to  go 
too  far.  Brett,  M.  R.,  in  Heaven  v.  Pender 
(1883)  L.  R.  11  Q.  B.  Diy.  503.  But  it  is 
hard  to  see  in  what  respect  it  goes  further 
than  Dtjcon  T.  Bell,  5  Maule  A  S.  108,  which 
was  cited  as  a  strong  case,  and  apparently 
with  hesitating  acceptance,  in  Longmeid  T. 
Hollidajf,  6  Exch.  761,  where  it  was  rightly 
held  that,  as  lamps  are  not  in  their  nature 
explosive,  liability  for  sale  without  fraud, 
of  an  ill-made  lamp,  which  exploded  in  use, 
is  contractiial  only,  and  therefore  does  not 
extend  to  any  person  who  could  not  sue  on 
the  contract,  or  on  a  warranty  therein  ex- 
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pressed  or  implied.  See  Pollock,  Torta,  p. 
44(t.  In  our  opinion,  Thomas  v.  Winthea- 
ter  was  rightly  decided;  but  that  case,  and 
the  others  which  follow  its  lead,  do  not  at 
all  conflict  with  our  present  judgment.  The 
article  here  in  question  is  not,  like  a  poison- 
ous drug,  which  was  the  harmful  agent  in 


Apb., 

Thomas  v.  Winoheater,  inherently  danger- 
ous, but  is,  like  the  lamp  in  Longmeid 
Hvlliday,  not  in  its  nature  hazardous.  The 
circuit  court  did  not  err  in  refusing  to 
atrike  off  the  conipulsoiy  nonsuit  whidi  it 
had  entered,  and  ^refore  the  fvdgment  ia 
affirmed. 
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(144  Cal.  2S4.) 

The  lectslMnpe  emnnot  limit  the 
ehuveic  wblch  tbe  owner  of  an  emploj* 
ment  agency  may  maM  for  bla  serrlces. 

IBhaWt  J.,  dfoHMtt.) 

(July  26,  1904.) 

APPLICATION  for  a  writ  of  habeas  oor 
pua  to  obtain  the  release  of  petitioner 
from  the  custody  of  the  sheriff  of  the  City 
and  County  of  San  Francisco  to  which  he 
had  been  committed  for  violation  of  a  stat- 
ute regulating  the  charges  of  the  owners  of 
employment  agencies.  Petitioner  discharged. 
The  facts  are  stated  in  the  opinion. 
Mr.  WilUam  H.  Davis,  for  petitioner: 
The  act  is  a  violation  of  fiS  I  and  13  of  ar- 
ticle 1  of  the  Constitution  of  this  state. 

It  is  an  inalienable  right  of  every  person 
in  this  country  to  acquire  property,  and  the 
law  must  protect  him  in  that  righl^  and  not 
interfere  with  him,  so  long  as  he  exercises 
it  in  a  lawful  way. 

Ex  parte  Netoman,  9  Cal.  517;  Cooley, 
Const.  Lim.  p.  745. 

The  statute  not  only  interferes  with  the 
right  of  petitioner  to  acquire  and  possess 
property,  but  also  deprives  him  of  his  prop- 
erty without  due  process  of  law. 

Bolden  v.  Hardy,  169  U.  S.  386,  42  L.  ed. 
780,  18  Sup.  Ck  Rep.  383;  Millett  v.  People, 
117  in.  294,  67  Am.  Rep.  869,  7  N.  E.  631; 
Bailey  v.  People,  190  111.  28,  54  L.  R.  A. 
838,  83  Am.  St.  Rep.  116,  60  N.  E.  98. 

The  ciasaiflcation  is  not  founded  upon  any 
natural,  or  intrinsic,  or  constitutional  dis- 
tinction. Hie  right  to  engage  in  a  lawful 
business,  and  the  right  to  contract,  are  uni- 
versal rights. 

Pasadena  v.  Stimson,  91  Cal.  251,  27  Fac. 
604;  Aheel  v.  Clofk,  84  Cal.  226,  24  Pac. 
388;  Mittett  v.  People,  117  111.  294,  57  Am. 
Sep.  869,  7  N.  E.  631;  Cooley,  Const.  Lim. 
iBt  ed.  p.  393. 

Note. — On  the  geoOTal  question  of  power  of 
leglfllatare  to  regulate  rates,  see  note  to  Wln- 
ebestw  A  L.  Turap.  Road  Ca  r.  Cmton,  8S  U 
B.  A.  177. 
06  L.  R.  A. 


What  la  there  in  tlu  condition  or  situa- 
ti(m  of  the  seeker  for  anpl<qment  to  dis- 
qualify him  from  oontraoting  with  an  em- 
ployment agent  as  to  what  he  shall  pay  him 
for  the  servfoe  he  Mdcs,  or  when  payment 
shall  be  rendered  T  And  why  should  not  tha 
agent  be  permitted  to  determine,  as  men  in 
other  oalUngs  do,  what  his  compensation 
shall  be  for  services  solidted  from  him  1^ 
those  who  sedc  him  ? 

Diaum  v.  Poe,  159  Ind.  402,  60  L.  B.  A. 
308,  95  Am.  St.  Rep.  309,  65  N.  E.  618;  Km 
parte  Jenteaeh,  112  Cal.  474,  32  L.  R.  A. 
664,  44  Pac  803 ;  Shaughnessg  v.  AmsriooM 
Surety  Co.  138  Cal.  645,  69  Pae.  250;  Baiiey 
V.  People,  190  lU.  28,  54  L.  B.  A.  838,  83 
Am.  St.  Rep.  116.  60  N.  E.  08. 

The  police  power  is  United  to  euadmaits 
having  reference  to  tiie  comfort,  the  safety, 
or  the  welfare,  of  sodefy,  and,  under  guise 
of  it,  a  person  cannot  be  deprived  of  a  con- 
stitutional right. 

Bailey  V.  People,  100  lit.  28,  64  L.  R.  A. 
838,  83  Am.  St.  Rep.  116,  60  N.  E.  98;  Em 
parte  Jentzseh,  112  Oal.  468,  82  L.  R.  A. 
664,  44  Pac.  803. 

Messrs.  H.  W.  Hntton,  Lewis  F.  By^ 
Ington,  and  Jmmes  IC.  Hanley  for  re- 
spondent. 

Heaaliaw,  J.,  delivsied  tils  opinion  vll 

the  court: 

By  tiiis  writ  the  petitioner  attacks  the 
constitutionality  of  an  act  of  the  legislature 
defining  the  duties  and  liabilities  of  employ- 
ment agents,  making  the  violation  of  the 
act  a  misdemeanor,  and  fixing  penalties 
therefor  (Stat.  1903,  p.  14,  chap.  II),  and  in 
particular  S  4  of  this  act,  under  which  he 
was  charged  and  convicted  of  a  misdemeanor. 

Section  4  reads  as  follows:  "It  shall  be 
unlawful  for  an  employment  agent  in  the 
state  of  California  to  receive,  directly  or  in- 
directly for  registration  made  or  for  infor- 
mation or  assistanoe  such  as  is  described  in 
5  2  hereof,  any  money  or  other  consideration 
which  is  in  value  in  excess  of  10  per  cent  of 
tlie  amount  earned,  or  prospectively  to  be 
earned,  the  person  for  wh<nn  snob  regis- 
^ti(m  is  made  or  to  whom  sndi  informatini 
is  furnished,  through  the  m^ri^  of  ilw  em- 
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jilaysoimi  legarding  whi«&  such  registration, 
information,  or  assiBtanoe  is  given,  during 
the  first  numtfa  of  such  emplojnnent:  Pro- 
vided, that  said  value  shall  not  he  In  ezoess 
of  10  per  eent  of  the  amount  actually  pro- 
spectively to  be  earned  in  such  employment 
when  it  is  mutually  understood  by  the  agent 
and  person  in  this  section  mentioned,  at  the 
time  whm  said  information  or  assistuuie  is 
furnished,  that  said  emplf^rmmt  is  to  be  for 
a  period  of  less  than  one  month."  Whether 
or  not  the  act  be  a  valid  exercise  of  the  police 
power  is  the  single  question  here  calling  for 
determination. 

As  to  the  scope  of  the  l^siative  exercise 
of  the  police  power,  the  Supreme  Court  of 
the  United  States,  in  the  recent  case  of 
Boiden  v.  Hardy,  168  U.  8.  366,  42  L.  ed. 
786,  18  Sup.  Ct.  Sep.  383,  discussing  the 
question  of  the  right  of  one  to  pursue  an 
ordinary  and  Ultimate  vocation,  to  acquire 
property,  and  to  make  wmtracts  to  that  end, 
says:  ''This  right  of  contract,  however,  is 
itself  subject  to  certain  limitations  which 
the  state  may  lawfully  impose  in  the  exer- 
cise of  its  police  powers.  While  this  power 
is  inherent  in  all  governments,  it  has  doubt- 
less been  greatly  expanded  in  its  application 
during  the  past  century,  owing  to  an  enor- 
mous increase  in  the  number  of  occupations 
which  are  dangerous,  or  so  far  detrimental 
to  the  health  of  employees  as  to  demand  spe- 
cial precautions  for  their  well-being  and  pro- 
tection, or  the  safety  of  adjacent  properly. 
While  this  court  has  held  .  .  .  that  the 
police  power  cannot  be  put  forward  as  an 
excuse  for  oppressive  and  unjust  legislation, 
it  may  be  lawfully  resorted  to  for  the  pur- 
pose of  preserving  the  public  health,  safety, 
or  morals,  or  tlie  abatement  of  public  nui- 
sances, and  a  large  discretion  'is  necessarily 
vested  in  the  legislature  to  determine,  not 
only  what  the  interests  of  the  public  require, 
but  what  measures  are  necessary  for  the 
protection  of  such  interests.' "  And  Judge 
C'ooley — Constitutional  Limitations,  7th  ed. 
p.  837 — declares:  "The  limit  to  the  exer- 
cise of  the  police  power  in  these  cases  must 
be  this:  The  regulations  must  have  refer- 
ence to  the  comfort,  safety,  or  welfare  of  so- 
ciety." In  the  same  connection  this  court 
has  said  [Sonora  v.  Curtvti,  137  Cal.  583,  70 
Pac  fl74)  :  "A  police  regulation  or  re- 
straint is  for  the  purpose  of  preventing  dam- 
age to  the  public  or  to  third  persons.  There 
are  certain  lines  of  business  and  certain  oc- 
cupations which  require  police  regulation 
because  of  their  peciUiar  character,  in  order 
that  harm  may  not  come  to  the  public,  or 
that  the  threatened  danger  may  be  averted. 
Where  the  profession  or  business  is  not 
dangerous  to  the  public,  either  directly  or 
indirectly,  it  cnnnot  be  subjected  to  any  po- 
lice notation  whatever  which  does  not  fall 
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within  the  power  of  taxation  for  revenue." 
It  appears,  therefore,  that  the  due  exerdse 
of  the  police  power  is  limited  to  the  pres- 
ervation of  the  public  health,  safety,  and 
morals,  and  that  le^slation  which  trans- 
cends these  objects,  whatever  other  justifica- 
tion it  may  claim  for  its  exiatenoe,  cannot 
be  upheld  as  a  legitimate  police  regulation. 
Tlie  businesa  in  which  this  defendant  is  en- 
gaged is  not  only  innocent  ^d  innocuous, 
but  is  highly  beneficial,  as  tending  the  more 
quidcly  to  secure  labor  for  the  unempli^fljd. 
There  is  nothing  in  the  nature  of  the  busi- 
ness, therefore,  that  in  any  way  threatens 
or  endangers  the  public  health,  safety,  or 
morals.  Nor,  indeed,  is  the  purpose  of  this 
statute  to  regulate  in  these  regards,  or  in 
any  of  them.  The  declared  purpose  and 
Uie  plain  effect  of  the.  above-quoted  section 
is  to  limit  the  right  of  an  employment  agent 
in  making  contracts, — a  right  free  to  those 
who  follow  other  vocations, — and  arbitrarily 
to  fix  the  compensation  which  he  may  re- 
ceive for  the  services  which  he  renders. 

Here,  then,  is  laid  down  a  most  drastic 
rule  governing  the  conduct  of  a  man  in 
the  proseoution  of  a  harmless.  Intimate, 
and  beneficial  business.  Under  the  Consti- 
tution of  the  United  States  and  of  this 
state,  the  protection  guaranteed  in  the  pos- 
session of  property  and  in  the  pursuit  of 
happiness  is  extended,  as  of  necessity  it 
must  be,  to  cover  the  right  to  acquire  prop- 
erty, and  the  right  to  acquire  property  must 
and  does  include  the  employment  of  proper 
means  to  that  end.  Says  Judge  Cooley 
(Constitutional  Limitations,  7th  ed.  p. 
889)  :  "The  general  rule  undoubtedly  is, 
that  any  person  i&  at  liberty  to  pursue  any 
lawful  calling,  and  to  do  so  in  his  own  way, 
not  encroaching  upon  the  rights  of  others. 
This  general  right  cannot  be  taken  away." 
And  this  court  has  said  ( Ea  parte  f/eicman, 
9  Cal.  517) :  "The  right  to  protect  and  pos- 
sess property  is  not  more  clearly  protected 
by  the  Constitution  than  the  right  to  ac- 
quire. The  right  to  acquire  must  include 
the  right  to  use  the  proper  means  to  attain 
the  end.  The  right  itself  would  be  impotent 
without  the  power  to  use  its  necessary  inci- 
dents. The  legislature  therefore  cannot  pro- 
hibit the  proper  uae  of  the  means  of  acquir- 
ing property,  except  the  peace  and  safety  of 
the  state  require  it."  In  strict  accord  with 
this  is  the  language  of  the  Supreme  Court  of 
the  United  States  in  Boiden  v.  Hardy,  169 
U.  S.  360,  42  L.  ed.  780,  18  Sup.  Ct.  Rep. 
383:  "As  the  possession  of  property,  of 
which  a  person  cannot  be  deprived,  doubtless 
implies  that  such  property  may  be  acquired, 
it  is  safe  to  say  that  a  state  law  which  un- 
dertakes to  deprive  any  class  of  persons  of 
the  general  power  to  acquire  property  would 

also  be  obnoxious  to  the  same  provision  i^Wl/? 
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procesa  of  law].  Indeed,  we  may  go  a  step 
further,  and  Bay  tliat,  an  property  can  only 
be  legally  acquired,  as  between  living  per- 
sons, by  contract,  a  general  prohibition 
a^inst  entering  into  contracts  with  respect 
to  property,  or  having  as  their  object  the  ac- 
quisition of  property,  would  be  equally  in- 
valid." And  says  Judge  Cooley  [p.  560], 
treating  of  this  same  subject-matter:  "The 
doubt  might  alfo  arise  whether  a  regulation 
made  for  any  one  class  of  citizens,  entirely 
arbitrary  in  its  character,  and  restricting 
their  rights,  privil^;es,  or  legal  capacities  in 
a  manner  before  unknown  to  the  law,  oonid 
be  lustainedf  notwithstanding  ite  generality. 
Diatinctiona  in  these  respects  must  rest  upon 
some  reason  upon  which  tbey  can  be  de- 
fended,— liln  tbe  want  of  e^tacity  in  in- 
fanta and  insane  perwnia;  and  if  the  I^a- 
lalUTe  should  undoiiake  to  provide  that  per- 
sons following  some  specified  lawful  trade 
or  employment  should  not  have  capacity  to 
make  contracts,  or  to  receive  oonveyanoea, 
or  to  build  such  houses  as  otiiera  were  al- 
lowed to  erect,  or  in  any  other  way  to  make 
such  use  of  their  property  as  was  pennisai- 
ble  to  others,  it  can  ecaroely  be  doubted  that 
the  act  would  transcend  tiie  due  bounds  of 
l^slative  power,  even  though  no  express 
constitutional  provision  could  be  pointed 
out  with  which  it  would  come  in  conflict.  To 
forbid  to  an  individual  or  a  class  the  right 
to  the  aoqui^tion  or  enjoyment  of  property 
in  audi  manner  as  should  be  permitted  to 
the  community  at  large  would  be  to  deprive 
them  of  liberty  in  particulars  of  primary 
importanoe  to  their  ^pursuit  of  happiness;' 
and  tiiose  who  should  claim  a  ri^t  to  do  so 
ought  to  be  able  to  show  a  speciAc  author- 
ity therefor,  instead  of  calling  upon  others 
to  show  bow  and  where  the  aut^ri^  is  neg- 
atived." 

The  application  of  these  principles  to  the 
statute  tmder  consideration  leads  to  tiie  fol- 
lowing Irresistible  conclusion.  The  peti- 
tioner is  engaged  in  a  tiarmless  and  bene- 
fldal  business.  As  part  of  his  "property" 
in  that  business  are  the  sernces  that  he 
renders  in  obtaining  employment  for  those 
seeking  it.  It  is  not  compulsory  upon  any- 
one to  employ  him,  and  whoso  seeks  to 
avail  himself  of  his  services  is  at  liberty  to 
reject  them  if  the  terras  of  the  contract  for 
compensation  are  not  satisfactory  to  him. 
This  right  of  contract  common  to  the 
followers  of  all  l^itimate  vocations 
is  an  asset  of  the  petitioner  in  his 
chosen  occupation,  and,  as  has  been 
said,  is  a  part  of  the  property  in  the  enjoy- 
ment of  which  he  is  guaranteed  protection 
by  the  Constitution.  By  the  act  in  question 
he  is  arbitrarily  stripped  of  this  right  of 
contract,  and  deprived  of  his  property,  and 
left,  in  following  his  vocation  and  in  pur- 
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suit  of  his  livelihood,  dreumscribed  and 
hampered  by  a  law  not  applicable  to  his  fel- 
low men  in  other  occupations.  Such  legis- 
lation is  of  the  class  discussed  by  Judge 
Cooley  in  the  paragraph  above  quoted, — - 
"entirely  arbitrary  in  its  character,  and  re- 
stricting the  rights,  privil^es,  or  l^al  ca- 
pacities" of  one  class  of  citizens  "in  a  man- 
ner before  unknown  to  the  law."  For  such 
legislation,  as  he  very  justly  adds,  those  who 
claim  its  validity  should  Be  able  to  show  a 
specific  autiiority  therefor,  "instead  of  call- 
ing upon  others  to  show  how  and  where  tbe 
authority  is  negatived."  And  where,  it  may 
be  asked,  could  tbe  line  be  drawn,  if 
the  l^slature,  under  the  guise  of  the 
exercise  of  its  pcdioe  power,  ahonld 
thus  be  permitted  to  encroach  wptm 
the  rights  of  one  class  of  oitizensT  Why 
should  not  the  butcher  and  the  baker,  deal- 
ing in  the  neoesaaries  of  life,  be  restricted 
in  Uieir  right  of  oontraoti  and,  consequently, 
in  their  profits,  to  10,  6,  or  1  per  centi  Why 
should  not  the  etmtraetoT,  the  merchant,  the 
professional  man,  be  likewise  subjected  to 
such  paternal  laws,  and  why  might  not  the 
■l^slature  fix  the  price  and  value  of  tbe 
services  of  labor!  The  law  is  dearly  one  of 
those,  the  danger  of  whose  enactment  was 
foreshadowed  by  this  court  in  E*  parte 
Jentzaoh,  112  Cal.  468,  82  L.  R.  A.  664,  44 
Fac  803,  when  It  said:  "So,  while  the  po- 
lice power  is  one  whose  proper  use  makes 
most  potently  for  good,  in  its  undefinpd 
scope  and  inordinate  enrdse  lurks  no  small 
danger  to  the  Republic.  For  the  difBculty 
which  is  experi«u!ed  in  defining  its  just  lim- 
its and  bounds  afFords  a  temptation  to  the 
legislature  to  eneroadi  upon  the  rights  of 
dtizens  with  eqieriment^  laws,  none  the 
less  dangerous  because  well  meant." 

We  have  not,  in  this  discussion,  berai 
called  upon  to  condder  adjudications  front 
any  sister  states,  for  the  reason  that  no  such 
enactments  as  this  have  been  passed  1^  their 
legislatures,  or,  if  passed,  have  come  before 
their  courts  for  review.  We  have  been  re- 
ferred to  no  cases  by  tiie  respondent.  In 
Illinois,  however,  an  act  not  dissimilar  in 
character  was  passed,  requiring  that  all  coal 
produced  in  the  state  should  be  weighed  on 
scales  at  the  mines,  and  that  such  weight 
should  be  taken  as  a  basis  for  computing  the 
wages  of  the  operators,  and  prohibiting  tbe 
owners  and  employees  from  contracting  for 
labor  on  any  other  basis.  In  Millett  v.  Peo- 
ple. 117  111.  294,  57  Am.  Rep.  869,  7  N.  E. 
631,  the  defendant  was  convicted  of  having 
failed  to  furnish  a  track  scale  as  provided  in 
the  act,  and  he  appealed.  In  stating  the 
proposition  the  supreme  court  of  Illinois 
said :  "The  question  is  thus  presented 
whether  it  is  competent  for  the  general  as- 
sembly to  single  out  owners  aniowaaJxira  of 
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oofti  mines,  as  a  distinct  class,  and  provide 
that  they  shall  bear  burdens  not  imposed  on 
other  owners  of  property  or  employers  of  la- 
borers, and  prohibit  them  from  making  con- 
tracts which  it  is  competent  for  other  own- 
ers of  property  or  employers  of  laborers  to 
make."  The  court,  in  its  discussion,  quoted 
Judge  Cooley,  as  above,  and,  in  declaring  the 
law  invalid,  said:  "What  is  there  in  the 
condition  or  aitaation  of  the  laborer  in  the 
mine  to  disqualify  him  from  contracting  in 
regard  to  the  price  of  his  labor,  or  in  re- 
gard to  the  mode  of  ascertaining  the  price  T 
And  why  should  the  owner  of  the  mine,  or 
the  agent  in  control  of  the  mine,  not  be  al- 
lowed to  contract  in  respect  to  matters  an 
to  which  all  other  property  owners  and 
agents  may  contract  T" 

There  are  but  two  classes  of  legislation 
standing  upon  the  books  which  bear  any 
similarity  to  the  law  here  under  considera- 
tion, but  an  examination  of  those  classes  dis- 
closes that  the  similarity  is  superficial  and 
not  substantial.  The  first  is  found  in  the 
laws  against  usury,  not  recognized  in  this 
state,  saving  in  the  particular  case  of  pawn- 
brokers, who  are  forbidden  to  charge  more 
than  2  per '  cent  a  month  interest.  But 
usury  laws,  without  regard  to  their  wisdom, 
are  a  heritage  to  us  from  the  common  law, 
which  we  have  adopted  as  the  basis  of  our 
juriflprndenoe,  and  had  their  origin  in  thv 
somewhat  spiritual  and  theological  notion 
that  it  was  against  the  law  of  God  that  a 
thing  which  was  by  nature  unfruitful  should 
be  made  to  bear  fruit,  and  from  time  im- 
memorial have  been  upheld  as  police  regula- 
tions. Ex  parte  lAchteyiatein,  67  Cal.  359, 
66  Am.  Bop.  713,  7  Pac.  728.  The  seoond  is 
the  law  of  Congress,  apparently  impairing 
the  right  of  contract,  in  declaring  that  no 
agents  attorney,  or  other  person  engaged  in 
preparing,  presenting,  or  prosecuting  any 
claim  under  the  provisions  of  the  pension 
act  shall  demand,  receive,  or  retain  for  his 
services  any  sum  greater  than  $10,  and  mak- 
ing a  violation  of  the  act  a  misdemeanor. 
But  the  constitutionality  of  the  act  is  up- 
held by  the  Supreme  Court  of  the  United 
States  upon  the  express  ground  that  no  pen- 
sioner has  a  vested  legal  right  to  his  pen- 
sion. The  pensions  are  the  bounties  of  the 
government,  which  Congress  has  the  right 
to  give,  withhold,  distribute,  or  recall  at  its 
discretion,  and,  being  at  liberty  so  to  give 
or  withhold,  *'may  prescribe  who  shall  re- 
ceive it,  and  determine  all  the  circumstances 
and  cunditioiis  under  which  any  application 
therefor  sball  be  proaeented.  No  man  has  a 
1^^  right  to  a  pension,  and  no  man  has  a 
legal  rij^t  to  interfere  in  tiie  matter  of  ob- 
taJning  pensions  for  himself  or  others." 
Frishie  T.  UnUed  atatea,  167  U.  S.  160.  S9 
L.  ed.  667,  16  Sup.  Ct.  Rep.  686. 
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For  the  foregoing  reasons,  the  provision  of 
the  act  under  consideration  is  declared  void, 
and  the  priaoner  u  diai^mrged  from  eusto^. 

We'  concur:    ICoFarlaiid,     J.;  Voa 
Byke,  J.;  lArlgan,  J.;  Ansellotti,  J. 

Beatty,  Ch.-J.,  concurring: 

I  concur.  While  no  valid  distinction  can 
be  made  between  this  act  and  a  usury  law,  it 
is  equally  true  that  no  valid  distinction 
could  be  made  between  this  act  and  a  penal 
statute  limiting  the  charges  of  surgeons  and 
physicians,  and  compelling  them  to  repay 
all  fees  collected  in  case  of  failure  to  cure. 
The  impolicy  of  such  a  law  might  be  more 
evident,  but  in  principle  it  would  be  no  more 
vicious  than  other  laws  limiting  the  price  of 
commodities,  and  it  could  be  much  more 
easily  vindicated  as  an  exercise  of  the  police 
power,  llie  sick,  the  diseased,  and  infirm 
constitute  a  much  larger  class  than  the  un- 
employed, and  no  class  is  under  stronger 
compulsion  to  make  improvident  bargains  in 
hope  of  relief.  But  the  preservation  of  the 
public  health — a  prime  object  of  the  police 
power — has  not  been  deemed' a  justification 
for  a  law  making  it  a  crime  to  charge  more 
than  a  fixed  maximum  for  medical  or  sur- 
gical services.  It  is  also  essential  to  the 
public  health  that  people  should  have  a  suf- 
ficient quantity  of  wholesome  food,  and 
there  are  numerous  statutes  designed  to 
guard  the  purity  of  foodstuffs,  but  none 
limitjug  their  price.  The  law  considered  in 
Bolden  v.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  383,— a  law  limiting 
the  hours  of  labor  underground, — was  prop- 
erly sustained  as  a  valid  exercise  of  the  po- 
lice power.  It  is  of  a  piece  with  the  whole 
course  of  factory  legislation  in  England,  Hie 
United  States,  and  other  civilized  countries 
during  the  last  century, — l^slation  by 
which  the  condition  of  all  operatives,  and 
especially  of  children,  has  been  so  greatly 
ameliorated.  It  is  based  upon  the  unques- 
tioned  right  of  the  state  to  prohibit  its  citi- 
zens from  engaging,  even  voluntarily,  in  oc- 
cupations destructive  or  dangerous  to  health 
or  morals, — or  when  an  industry,  though 
dangerous  or  detrimental,  is  nevertheless  es- 
sential to  the  general  welfare,  from  pursuing 
it  in  a  manner  unnecessarily  hazardous  or 
detrimental.  Such  l^slation  can  never  be 
cited  as  a  precedent  or  justification  for  in- 
terference wit^  freedom  of  contract  in  oecn- 
pations  useful,  legitimate,  and  free  from 
danger  to  the  public  health,  safety,  and 
morals. 

The  usury  law  stands  alone  as  a  precedent 
for  tliia  act,  but  thai  is  an  anomaly,  and, 
if  it  could  be  held  to  justify  the  enactment 
here  in  question,  it  would  justi^  specfaL 
laws  fcdng  the  prices  of  [^t^m^fe^OglC 
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for  labor  and  Bervices  of  evety  description 
and  in  all  vocationB. 

BliAw,  J.,  dissenting: 

I  diflaent.  There  can  be  no  doubt  that  the 
legislature  poBsesseB  the  power,  in  cases 
where  the  comfort,  health,  well-being,  or 
prosperity  of  the  commumtj*  demand  it,  to 
make  reasonable  r^ulation  of  the  right  of 
persons  to  make  such  contracts  with  others 
as  they  please.  Id  Holden  v.  Hardy,  168  U. 
8.  391,  42  L.  ed.  790,  18  Sup.  Gt.  Bep.  383, 
the  Supreme  Court  of  the  United  States 
says:  "This  right  of  contract,  however,  is 
itself  subject  to  certain  limitations  which 
the  state  may  lawfully  impose  in  the  exer- 
cise of  its  police  powers."  Thorpe  v.  Rut- 
land A  B.  R.  Co.  27  Vt.  140,  62  Am.  Dec. 
626;  Dohhins  v.  Loa  Angeles,  139  Gal.  183, 
96  Am.  St.  Rep.  95,  72  Pac.  970;  Odd  t'el- 
lotos  Cemetery  Asso.  v.  San  Franeisoo,  140 
Cal.  235,  73  Pac.  987;  Com.  v.  Alger,  7 
Gush.  104;  Hoopei-  v.  California,  165  U.  S. 
648,  5  Inters.  Com.  Bep.  610,  39  L.  ed.  297, 
16  Sup.  Ct.  Rep.  207;  Cooley,  Const.  Lim. 
pp.  837,  887.  In  Holden  v.  Hardy,  189  U. 
S.  391,  42  L.  ed.  790,  18  Sup.  Ct.  Rep.  383, 
the  court  had  under  consideration  the  valid- 
ity of  a  law  prescribing  the  number  of  hours 
of  labor  per  day  of  workmen  in  underground 
mines.  The  law  was  held  valid  on  the 
ground  that  it  must  be  presumed  that  the 
legislature  believed  that  labor  in  under- 
ground mines  for  an  excess  of  eight  hours 
per  day  would  be  detrimental  to  health.  The 
police  power,  however,  is  not  limited  in  ita 
application  to  such  laws  as  may  be  deemed 
necessary  for  the  preservation  of  the  general 
health  and  comfort.  It  embraces  also  the 
preservation  and  promotion  of  the  general 
welfare  and  prosperity.  In  considering  the 
validity  of  laws  which  have  no  specific  rela- 
tion to  health  or  comfort,  but  which  are  en- 
acted in  the  exercise  of  the  police  power,  for 
the  general  welfare  of  society,  many  of  the 
same  principles  are  applicable  as  in  those  in- 
volving health  or  comfort.  The  people  c«n 
usually  be  trusted  to  look  after  the  pres- 
ervation of  their  own  health  in  their  own 
way.  But  owing  to  their  necessitous  cir- 
cumstances, they  are  sometimes  unable  to  do 
so  properly,  and  in  such  instances  the  leg- 
islature has  the  power  to  determine  for 
them  what  shall  be  done  for  that  purpose. 
So,  also,  people  generally  may  be  depended 
on  to  make  such  contracts  as  their  several 
interests  demand,  and  under  all  ordinary 
conditions  the  right  freely  to  do  this  cannot 
be  interfered  with  or  controlled  by  the  legis- 
lative power.  But,  under  some  circum- 
stances, a  class  of  jiersona  may  be  so  situ- 
ated with  respect  to  another  class  that  they 
are  subject  to  oppression,  and,  though  nom- 
inally free  and  at  liberty  to  do  as  thev 
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please,  they  arc  in  reality  compelled  to  act 
at  the  dictation  of  otiiers,  whose  self-interest 
leads  them  to  taJce  an  undue  advantage;  and 
in  such  cases  the  legislature  may,  in  tlu> 
exercise  of  police  powers,  declare  that  cer- 
tain contracts,  which,  in  its  judgment,  it 
deems  injurious  to  the  general  welfare  and 
prosperity  of  the  people,  shall  not  be  made, 
and,  if  made,  shall  not  be  enforceable.  In 
this  Gonneotion  the  obserrations  of  the 
United  States  Supreme  Court  in  the  case* 
last  cited  concerning  the  validity  of  a  law 
prescribing  the  hours  of  labor  in  certain  ex- 
ceptional occupations  are  pertinent.  Speak- 
ing of  the  miners  and  the  mine  owners,  the 
court  says :  "The  proprietors  of  these  estab- 
lishments and  their  operatives  do  not  stand 
upon  an  equality,  and  .  .  .  their  inter- 
ests are,  to  a  certain  extent,  conflicting.  The 
former  naturally  desire  to  obtain  as  much 
labor  as  possible  from  their  employees, 
while  the  latter  are  often  induced  by  thr 
fear  of  discharge  to  conform  to  regulations 
which  their  judgment,  fairly  exerdsed, 
would  pronounce  to  be  detrimental  to  their 
health  or  strength.  In  other  words,  the 
proprietors  lay  down  the  rules,  and  the  la- 
borers are  practically  constrained  to  obey 
them.  In  such  cases  self-interest  is  often 
an  unsafe  guide,  and  the  legislature  may 
properly  interpose  its  authority." 

The  right  of  the  legislature  to  enact  laws 
prescribing  the  rate  of  interest,  usually  de- 
nominated "usury  laws,"  is  essentially  a 
part  of  the  police  power.  I  think  it  is  n 
mistake  to  say  that  our  heritage  from  the 
common  Inw  in  this  respect  consists  solely 
of  the  specific  right  to  pass  such  laws,  with- 
out regard  either  to  their  wisdom,  or  to  the 
conditions  which  sanction  the  exercise  of  thp 
power.  Our  heritage  is  rather  the  sound 
principle  that,  in  the  performance  of  it« 
duty  to  promote  the  general  welfare, — a  de- 
cla  red  object  of  the  Constitution  of  the 
United  States, — the  legislature  may  pass 
such  laws  as  may  reasonably  be  found 
necessary  to  protect  the  helpless  and  weak 
from  the  exactions  of  the  strong.  Orig- 
inally, indeed,  the  usury  laws  were  said  to 
be  founded  upon  the  notion  that  it  was  con- 
trary to  the  law  of  God  to  make  a  charge  for 
the  use  of  mon^,  which  was  said  to  be  in 
itself  inert  and  unfruitful.  But  that  has 
long  ceased  to  be  considered  as  the  founda- 
tion on  which  they  rest.  Eighty  years  ago 
Lord  Chief  Justice  Best,  in  the  House  of 
Lords,  said:  "The  supposed  policy  of  the 
usury  laws  in  modem  times  is  to  protect 
necessity  against  avarice,  to  fix  such  a  rate 
of  interest  as  will  enable  industry  to  employ 
with  sdvantage  a  borrowed  capital,  and 
thereby  to  promote  labor  and  increase  na- 
tional we.nlth."  3  Bing.  196.  Chanoellor 
Kent,  on  the  s^f^.jgi^^O^leCivil 
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gorernment  is  oontinually  pladng  guards 
over  the  weakneBses,  and  diedcB  upon  the 
passions,  of  man;  anA  many  cases  might  be 
mentioned  in  which  there  is,  equally  with 
usury  laws,  an  interference  of  the  lawgiver 
with  Uie  natural  liberty  of  mankind  to  deal 
as  they  pieasc  with  each  other."  Dunham 
T.  Gould,  16  Johns.  380^  8  Am.  Dec.  323.  In 
FiTBt  Nat.  Bank  v.  Plankinton,  27  Wis.  177, 
9  Am.  Rep.  453,  the  court  says  that  usury 
laws  are  "enacted  to  protect  the  weak  and 
necessitous  from  being  overreached  and  op- 
pressed by  the  powerful  and  the  rich.**  Our 
rtate  law  regarding  the  rate  of  interest 
which  may  be  lawfully  charged  by  pawn- 
brokers is  an  instance  of  the  exercise  of  this 
power  for  the  object  of  promoting  the  gen- 
eral welfare.  In  Ew  parte  Liohtmstein,  67 
Cal.  860,  66  Am.  Rep.  713,  7  fac  728,  this 
law  was  declared  coiutitutional.  It  was  not 
disputed  that  the  legislature  could  thus  re- 
strict the  power  to  contract,  and  the  prin- 
cipal ground  of  attack  was  that  the  law  wa» 
special,  and  not  of  uniform  operation.  But 
the  court  mauifestly  considered  that  it  was 
an  exercise  of  police  power,  saying:  "It  is 
well  known  that  persons  frequenting  the  of- 
fices of  pawnbrokers  are  generally  the  redc- 
less  and  needy  and  improvident,  who  require 
the  protection  of  the  law.  To  no  other  class 
of  money  lenders  do  the  same  reasons  apply. 
Men  driven  by  the  necessities  of  their  situa- 
tion resort  to  the  pawnbroker,  nnd  pledge 
any  and  all  articles  in  their  pORsession  in 
order  to  raise  money,  and  they  are  not  par- 
ticular about  the  rate  of  interest  charged 
them.  .  .  .  Pawnbrokers  are  not  al- 
lowed to  do  a  certain  act  because  the  legis- 
lature, in  its  wisdom,  deemed  it  injurious 
and  harmful  to  the  community  to  permit 
them  to  do  the  prohibited  act."  Page  361, 
67  Cal.,  page  715,  66  Am.  Rep.,  and  page 
730,  7  Pac. 

I  can  see  no  real  distinction  between  laws 
of  the  character  above  considered  and  the 
one  here  involved.  If  one  who  desires  to 
borrow  money,  or  the  miner  in  an  under- 
ground mine, — ^the  one  having  property  to 
pledge,  and  the  other  being  already  em- 
ployed,— are  likely,  from  their  necessities, 
to  submit  to  unjust  exactions  by  those  with 
whom  they  deal,  how  much  more  likely  to 
do  so  is  the  person  who  is  out  of  employ- 
ment, who  depends  on  his  daily  wages  or 
monthly  salary  for  his  daily  bread,  and  who 
sees  before  him  starvation  for  himself  and 
a  dependent  family  if  he  does  not  speedily 
secure  remunerative  employment.  The  num- 
ber of  this  class  of  persons  far  exceeds  the 
number  of  those  who  borrow  from  the  pawn- 
broker, or  those  who  work  underground  in 
the  mines,  'llie  general  welfare  and  pros- 
perity of  the  community  will  be  affected  in 
proportion  to  the  numbers  of  the  class  which 
66  L.  B.  A. 


is  subject  to  the  oppnssion  and  exactions  of 
the  more  fortunate  and  prospennu.  It  is 
upon  the  same  principle  that  authority  is 
found  for  tlie  power  of  the  l^slatnre  to  re- 
strict and  limit  the  right  of  persons  to  make 
sneh  contracts  as  they  please  in  many  other 
respects.  Thus,  the  legislature  may  provide 
that  oral  contracts  for  the  sale  or  oonv^- 
anoe  of  real  estate,  or  of  personal  proper^ 
above  a  certain  value,  or  to  pay  commissions 
to  a  real-estate  agent  for  negotiating  a  sale, 
shall  be  void,  or  that  certain  classes  of  con- 
tracts for  the  erecljon  of  buildings  or  other 
structures,  unless  put  in  writing  and  filed 
for  retwrd,  shall  be  invalid  in  part,  and 
that  certain  stipulations  in  such  contracts, 
although  in  writing,  shall  be  vtAd  as  against 
persons  claiming  a  lien  on  the  premises.  All 
these  constitute  instances  of  the  exercise  of 
legislative  power  to  interfere  with  the  lib- 
erty to  make  contracts,  the  reason  being 
that  the  general  welfare  will  be  promoted  by 
such  interference. 

It  is,  of  course,  not  to  be  denied  that  tkien 
are  just  limitations  to  the  exercise  of  the 
power  for  the  protection  of  the  unfortunate 
and  weak.  It  is  not  absolutely  free  from 
the  supervision  of  the  courts.  But  we  can- 
not hold  the  law  void  i>ecause  we  think  it 
may  prove  inefTcccual  for  the  purpose  in- 
tended, owing  to  the  refusal  of  those  to 
whom  it  is  directed,  or  for  whose  benefit  it 
was  designed,  to  obey  its  mandates.  The 
validity  of  a  law  is  to  be  determined  upon 
the  assumption  that  it  will  be  obeyed.  The 
possibility  of  its  enforcement  is  a  matter 
solely  for  the  legislature  to  consider  when 
the  law  is  enacted.  Nor  can  we  place  our 
own  judgment  against  that  of  the  l^isla- 
ture  in  respect  to  the  necessity  for  the  pro- 
tection which  the  legislature  has  seen  fit  to 
provide,  unless  we  can  clearly  see  that  there 
can  be  no  such  necessity,  "Though  reason- 
able doubts  may  exist  as  to  the  power  of  the 
legislature  to  pass  a  law,  or  as  to  whether 
the  law  is  calculated  or  adapted  to  promote 
the  health,  safety,  or  comfort  of  the  people, 
or  to  secure  good  order,  or  promote  the  gen- 
eral welfare,  we  must  resolve  them  in  favor 
of  the  right  of  that  department  of  govern- 
ment." Holden  v.  Bardy,  169  U.  S.  301,  42 
L.  ed.  790,  18  Sup.  Ct.  Itep.  383.  To  quote 
further  from  the  same  case  (p.  398,  160  U. 
S.,  p.  703,  42  L.  ed.,  and  p.  390,  18  Sup.  Ct 
Rep.)  :  "The  question  in  each  case  is 
whether  the  legislature  has  adopted  the  stat- 
ute in  exercise  of  a  reasonable  discretion,  or 
whether  its  action  be  a  mere  excuse  for  an 
unjust  discrimination,  or  the  oppression  or 
spoliation  of  a  particular  class." 

With  these  rules  for  our  guidance,  there 
can  be  but  one  answer  to  the  question  as  to 
the  constitutionality  of  this 
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light  of  histoiy,  and  even  in  the  face  of  pres- 
ent oonditione,  we  cannot  say  that  the  law 
was  not  passed  m  the  exercise  of  a  reason- 
able discretion,  nor  that  there  may  not  ex- 
ist a  reasonaJ>le  neoessily  for  the  protection 
of  those  classes  which  are  peculiarly  liable 
to  be  thrown  out  of  employment  at  every 


check  to  the  current  of  industrial  progrsM, 
frmu  the  possible  n^oions  Hwimim|«  oi 
those  to  whom  th^  are  generally  eompdled 
to  apply  for  another  opportunity  to  earn 
aidisistenoe  by  their  toil.  Por  these  reasons, 
1  am  of  the  opinion  tliat  the  law  under  oon- 
sideration  is  valid. 


CONNBCnCUT  SUPREME  COURT  OF  ERRORS. 


Frederick  C.  BRADLEY,  Appt., 

V. 

Fannie  £.  GORHAU. 

(77  Conn.  211.) 

1.  An  luBtraotloK  mmklns  the  fladliiK 
of  the  Jarr  depend  npon  the  credibility  o<  a 

single  wltaeas,  by  Btatlng  that.  If  tbey  found 
what  he  testltled  to,  to  be  the  fact,  their  ver- 
illct  must  be  for  a  specified  party,  Ib  er- 
roneous. 

a.  Tke  court  mnst  not  InBtrnet  the  Jury 
tbat  evidence  of  contradictory  statements 
made  by  a  witness  out  of  court  is  entitled  to 
little  weight. 

S.  A  bill  aeut  by  a  real-e«tate  broker 
to  Ilia  cnatoiuer  for  commlsaions  alleged 
to  have  been  earned  on  a  sale  Is  admissible  In 
evidence  In  support  of  his  claim  to  have  acted 
as  agent  for  tbc  latter. 

4.  The  vonrt  mar.  In .  Ita  dlaeretlon, 
exclude  vneatlona  reqalrlns  a  witness  to 
state  whether  lie  bad  not  made  statements  oat 
of  court  contradictory  to  his  testimony,  where 
no  time  or  place  I*  specified. 

(Auffost  12,  1904.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  New 
Haven  County  in  favor  of  defendant  in  an 
action  brought  to  recover  commissions  al- 
l^d  to  have  been  earned  upon  a  sale  of  real 
estate.  Reversed. 

The  case  sufficiently  appears  in  the  opin- 
ion. 

SfesBrs.  George  E.  Been  and  Kobtj'  W. 
Doolittle,  for  appellant: 

An  instruction  which  singles  out  the  tes- 
timony of  a  particular  witness  or  witnesses, 
and  directs  the  jury  to  find  one  way  or  an- 
other if  they  believe  such  evidence,  amounts 
to  a  positive  misdirection  if  there  is  other 
evidence  which  might  authorize  a  diflerent 
result. 

11  Ene.  PI.  &.  Pr.  188;  WHght  v.  Bell,  5 
111.  App.  352;  Shaver  v.  MvVarthy,  110  Pa. 
347,  5  Atl.  614;  Davidson  v.  Wallingford,  88 
Tex.  619,  32  S.  W.  1030;  Thompson,  Chnrg- 


.NoiE. — As  to  when  real-estate  broker  is  con- 
sidered as  the  procurlnK  cause  of  a  sale  or  ex- 
chauKe  of  property,  see  note  to  Hoadley  v.  Sav- 
ings Bank,  44  L.  R.  A.  321;  also  Cadlgan  v. 
Crabtree,  i»5  L.  B.  A.  77. 
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ing  Jury,  §  36;  J^eers  v.  HousaUmie  R.  Vo. 
19  Conn.  570;  Johnson  v.  Scribner,  6  Conn. 
189;  White  v.  Reed,  15  Conn.  466. 

It  is  error  to  charge  the  jury  that  they 
must  believe  a  witness. 

Vaulw  V.  Campbell,  8  Mo.  224;  Southern 
Kxp.  Co.  v.  Wolfe,  41  Mias.  79;  11  Enc  PI. 
&  Pr.  pp.  311,  312;  Dibble  v.  l^orthem 
Assur.  Co.  70  Mich.  1,  14  Am.  St.  Rep.  470, 
37  N.  W.  704;  Madara  v.  EvorsoU,  62  Pa. 
102;  Noland  v.  M'Cracken,  18  N.  C.  (1  Dev. 
&  B.  L.)  594;  State  v.  Stnalltpood,  75  N.  C. 
105. 

The  credibility  of  a  witness  ia  for  the 
juiy. 

Fierce  v.  Selleck,  18  Conn.  322;  Thomp- 
son, Trials,  §  2285 ;  Lewis  v.  Lewis,  76  Conn. 
586,  57  Atl.  737;  Freeman's  Appeal,  74 
Conn.  249,  60  Atl.  748 ;  Phcenix  Mvt.  L.  Ins. 
Co.  V.  Opper,  75  Conn.  298,  S3  Atl.  586. 

Evidence  of  contradictory  statements  is 
admissible. 

Hedge  v.  Clapp,  22  Conn.  262,  58  Am. 
Dec.  424. 

Such  evidence  is  not  subject  to  any  spe- 
cial rules,  but  ia  strong  or  weak  as  the 
witnesses  to  the  declarations  do  or  do  not 
inspire  belief. 

Strong  V.  State,  61  Neb.  35,  84  N.  W. 
410 ;  Blashiield,  Instructions  to  Juries,  3 
251. 

The  receipt  of  the  bill  without  reply  con- 
stituted, in  connection  with  the  other  facts, 
an  admission  by  silence. 

Stephen's  Digest  of  Ev.  art  3;  Hears  v. 
Ycic  York,  N.  H.d  B.R.  Co.  75  Conn.  171, 
56  L.  R.  A.  884,  96  Am.  St.  Rep.  193,  fi2  Atl. 
GIO. 

tfr.  Cluurles  8.  Hamilton  for  appellee. 

Baldwin,  J.,  delivered  the  opinion  of  the 

court: 

The  plaintiff  on  the  trial  of  the  cause 
offered  evidence  that  the  defendant  in  April, 
1898,  put  a  tract  of  land  in  which  she  had 
an  interest  in  his  hands  for  sale;  that  he 
afterwards  had  several  interviews  with  one 
Ixiunsbury,  at  which  he  attempted  unsuc- 
cessfully to  negotiate  a  sale  to  him ;  that  in 
October,  1899,  the  defendant  discharged 
him;  and  that  a  few  weeks  later  she  made 
a  sale  of  half  the  jtroperty  ^JU^W^bnicr,  of 
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whieh  Bale  the  plaintiff  was  the  procuring 
eanse.  Vox  a  oommission  on  tbe  price  paid, 
this  suit  was  brought. 

LouiiBbary  was  a  witness  for  the  defend- 
ant, and  testified  that  the  plaintiff  never  had 
any  interview  or  oommunicatipn  with  him  in 
regard  to  the  sale,  but  told  him  in  July, 
1808]  that  be  was  not  employed  1^  the  de- 
fendant to  sell  the  land,  and  that  he  made 
his  purehase  directly  from  her,  nninflnenoed 
l^,  and  without  the  interrenticm  of,  any 
bndcer.  In  the  course  of  the  diaige  to  the 
jury,  they  wer6  told  that,  if  they  found  that 
what  Lonnsbury  had  thus  testified  to  was 
the  fact,  their  verdict  should  be  for  the  de- 
fendant, and  that,  if  they  found  that  there 
was  no  evidence  impeaching  or  contradicting 
him,  his  testimony  was  entitled  to  full  cred- 
it and  belief.  This  instruction  was  erro- 
neous. There  was  evidence  contradicting 
him,  but,  had  there  not  been,  although  bis 
veracity  were  unimpeached,  the  jury  were 
not,  as  matter  of  law,  bound  to  r^ard  what 
be  had  said  as  entitled  to  full  credit  and  be- 
lief. They  were  to  consider  all  the  evi- 
dence in  the  case.  The  issue  was  as  to  the 
facts  in  controversy,  and  could  not  properly 
be  narrowed,  in  this  manner  to  a  question  as 
to  the  credibility  of  a  single  witness.  White 
V.  Reed,  15  Conn.  457,  405;  Freeman's  Ap- 
peal, 74  Conn.  247,  249,  50  Atl.  748;  Lewit 
V.  Lewis,  76  Conn.  586,  593,  67  Atl.  735. 

The  jury  were  further  told  that  they  must 
bear  in  mind  that  testimony  otTered  in  con- 
tradiction of  a  witness,  to  show  that  he  had 
made  statements  at  another  time  and  place 
differing  from  his  evidence  in  court,  must 
be  received  with  great  caution,  and  is  of  a 
weak  character;  tliat,  in  view  of  the  lia- 
bility of  misunderstanding  statements  made 
by  another  or  remembering  them  imperfect- 
ly, or  inability  to  repeat  them  exactly,  no 
claimed  contradiction  of  this  kind  could  de- 
stroy the  evidence  given  on  the  trial ;  and 
that,  even  if  several  witnesses  should  testi- 
fy to  eucl>  contradictory  statements,  this 
was  entitled  to  but  little  weight,  unless  the 
jury  were  convinced  that  it  should  be  given 
extra  weight:  It  would  have  been  entirely 
proper  to  call  attention  to  the  considera- 
tions stated,  as  reasons  for  carefully  scru- 
tiniung  evidence  of  the  character  in  ques- 
tion. They  are  such  as  naturally  to  im- 
press any  man  of  common  sense.  Hasted  v. 
Mead,  68  Conn.  56,  61,  19  Atl.  233.  But  the 
instructions  given  were,  in  effect,  that  the 
normal  weight  of  testimony  as  to  contradic- 
tory statements  previously  made  out  of 
court  by  a  witness  is  in  all  eases  slight. 
This  assumption,  and  the  accompanying 
warning  that  the  evidence  of  this  kind  which 
was  before  them  should  receive  little  re- 
gard, unless  they  were  convinced  that  it 
should  he  given  extra  weight,  constituted 
66  L.  R.  A. 


an  unwarranted  invasion  of  their  peculiar 
province.  It  wu  the  assertion  of  a  novel 
and  unfoiuided  presumption  of  lav. 

The  plaintiff  was  discharged  by  the  de- 
fendant on  October  30,  1899.  On  Novem- 
ber 20,  1899,  he  sent  her  a  bill  for  commis- 
sions on  the  sale  to  Mr.  Lounshuiy,  and  on 
January  12,  1900,  he  brought  this  suit.  He 
offered  this  bill  in  support  of  his  ease  in 
chief,  but  it  was  excluded.  It  should  have 
been  received.  To  send  such  a  bill  was  the 
luitural  act  of  a  person  in  the  position  which 
the  plaintiff  claimed  to  occupy.  If  he  had 
earned  a  commission  on  the  sale,  it  would 
have  been  oontraiy  to  the  usual  course  of 
business  if  he  had  not  asked  for  payment  in 
such  a  nuinner. 

Lounsbury  was  asked  on  cross-examina- 
tion if  he  had  not  said  at  various  times  to 
various  people  that  the  plaintiff  had  tiie 
land  in  question  in  his  hands  as  a  broker 
for  sale.  The  exclusion  of  this  question  be- 
cause it  specified  no  time  or  place  was  fairly 
within  the  discretion  of  the  t/ial  court. 
Hedge  v.  Clapj>,  22  Conn.  262,  267,  270,  68 
Am.  Dec.  424. 

The  other  rulings  which  are  made  rea- 
sons of  appeal  were  correct,  and  require  no 
discussion. 

There  is  en'or,  and  a  new  trial  is  ordered. 
The  other  Judges  concur. 


Alvord  E.  WINCHBLL,  Exr.,  etc.,  of  Mar- 
ietta Bailey,  Deceased,  et  al.,  Appis., 

V, 

Howard  H.  SANGER  et  al. 

(78  Conn.  8M.) 

Lefr«te«»  of  the  dlatrllratee  of  mm  latea- 
tate.  who  were  not  ■■▼en  notte«  of  a 
proceedlnar  to  eatabllBli  a  claim 
neTHlnit  the  Intestate  eNtnte  for  the  pay- 
ment of  which  their  legacies  will  be  required, 
should  be  allowed  a  new  trial  of  an  action 
brought  to  establish  a  claim  against  such  es- 
tate, under  a  statute  giving  a  right  to  a  new 
trlsl  for  want  of  actual  notice  to  anj  defend- 
ant when  a  Ju«t  defense  in  whole  or  In  part 
exists,  where  the  claim,  as  allowed,  is  nearly 
double  the  amount  presented  to  the  adminis- 
trator wftbln  the  time  allowed  for  the  pres- 
entation of  claims,  and  the  payment  of  a  note 
whlfh  is  alleged  lo  have  been  etven  In  satis- 
faction of  the  claim  was  not  pleaded  la  the 
action,  and,  although  given  In  evidence,  was 
wholly  withdrawn  from  consideration. 

(December  18.  1900.) 

APPEAL  by  petitioners  from  a  judgment 
of  the  Superior  Court  for  New  Haven 

Note. — Un  the  general  question.  Who  may 
sue  or  talce  other  proceedings  to  Bet  aside  Jo^- 
meots  against  other  parties?  see  no|^to  Tyler 
V.  ABplnwall,  54  I.  R.  A.[^6^.  (^QOglC 
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County  in  htvor  of  defenduits  in  a  pro- 
oeeding  to  secnre  a  new  trial  of  an  action 
brought  to  establish  a  olaim  against  a  de- 
cedent's estate.  Jteveraed. 

Statement  by^  Andrewa,  Cb.  J.: 
This  was  a  complaint  daiming  a  new  trial 
of  the  case  of  Howard  Sai^r  sgainst  Jn- 
lins  0.  Cable,  administrator  on  the  estate 
of  Lara  Bail^,  tried  in  the  superior  eonrt 
in  New  Haven  county  and  decided  in  June, 
1898.  llie  finding  of  facts  is  this:  "Upon 
the  trial  of  said  cause  to  this  court  the  fol- 
lowing facts  appeared  in  evidence,  and 
claims  of  law  were  niade,  to  wit:  (1) 
Lura  and  Marietta  Bailey  were  maiden  sis- 
ters, old  and  infirm, — Marietta  being  blind, 
— who  had  always  lived  togetiier.  Other 
members  of  the  family  had  lived  with  them 
until  1891.  After  tiiat  they  lived  alone, 
but  the  defendants  lived  in  the  house,  and 
Howard  H.  Sanger  took  care  of  them.  (2) 
While  a  boy  he  had  worked  for  the  family 
until  he  Wlas  twenty-one.  Then  he  was  away 
for  five  years.  Then  he  returned  and  worked 
in  the  family,  William  R.  Batley  paying  him 
$10  and  $15  per  month  till  1801,  when  said 
William  K.  died.  After  that  time  until 
the  death  of  the  sisters  he  had  cared  for 
them.  (3)  While  oaring  for  the  sisters  he 
had  also  received  some  compensation,  but  it 
was  always  understood  by,  all  that  he  was 
not  fully  compensated.  (4)  Lura  died  in- 
testate July  20,  1897,  leaving  Marietta  her 
sole  heir  at  law;  and  on  July  30,  1897, 
Julius  C.  Cable  was  duly  appointed  and 
qualified  as  the  administrator  of  said  Lura's 
estate,  and  six  months  were  limited  for  pre- 
senting claims  against  the  estate.  (5)  Mar- 
ietta died  October  28,  1897,  leaving  a  will, 
a  copy  of  which  is  annexed  to  the  com- 
plaint; and  on  November  11,  1807,  the  plain- 
tiff Alvord  E.  Winchell  duly  qualified  as 
executor  of  said  will.  (6)  On  the  day  she 
made  said  will  said  Marietta  made  and  de- 
livered to  the  defendant  Howard  H.  Sanger 
a  note  for  $8,000,  payable  on  demand,  with 
interest  at  6  per  cent.  I  do  not  find  from 
the  evidence  that  this  note  was  delivered  or 
accepted  as  a  payment  in  whole  or  part  for 
his  services  to  Lura  Bailey.  At  the  time  it 
was  delivered  he  was  told  that  he  would  be 
entitled  to  pay  for  services  thereafter  ren- 
dered to  Marietta.  (7)  Within  six  months 
limited  for  the  presentation  of  claims 
against  Lura's  estate  said  Howard  present- 
ed a  claim  against  her  estate  for  $3,500  for 
services,  and  his  wife  presented  one  for 
$750,  both  of  which  were  disallowed  by  the 
administrator,  and  no  other  claim  was  pre- 
sented by  them  against  said  estate  within 
the  six  months.-  (8)  Within  four  months 
after  such  disallowance,  suit  was  brought 
to  the  superior  court  by  said  Howard  against 
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said  administrator  upon  said  claim.  In  hi> 
bill  of  particttlan  he  daimed  $4,250,  and  the 
ad  damnwn  wae  $4,500.  The  ease  went  to  m. 
committee,  after  whidi  the  siqierior  eonit, 
on  motion,  permitted  this  ad  damnum  to  be 
increased  to  $9,000,  and  the  bill  of  particu- 
lars was  amended  so  as  to  claim  $8,^5.83 
and  interest  for  services  performed  for  Lara. 
After  a  long  hearing  the  oommittee  reported 
in  f«vor  of  the  plaintiff  that  he  was  entitled 
to  recover,  in  addition  to  what  he  had  re- 
ceived, the  sum  of  $8,680-  To  this  r^rt 
there  was  a  remonstrance  filed.  Later,  by 
agreement  of  the  parties,  a  judgment  was 
entered  for  $7,972.25  and  costs  in  favor  of 
said  Howard.  The  note  for  $8,000  given  by 
Marietta  as  aforesaid  was  not  pleaded  as 
a  defense  in  said  action,  and  there  wae  no 
defense  of  psyment.  The  file  in  said  action 
is  by  r^erence  made  a  part  of  this  finding, 
not  to  be  printed  with  the  record.  (9)  A 
motion  wab  made  at  the  same  term  by  the 
present  plaintiffs  that  said  judgment  be 
opened  and  they  be  allowed  to  defend,  which 
motion  at  the  sueeeeding  term  was  over- 
ruled.  1 10)  Said  Winchell  was  a  witness 
before  the  said  oommittee,  and  knew  of  the 
penden<7  of  said  action.  He  drew  Mari- 
etta's said  will  and  said  note,  and  assisted 
at  their  execution, — she  being  blind, — and  by 
Marietta's  direction  he  delivered  said  note 
to  said  Howard  H.  Sanger.  (11)  Said 
Winchell  supposed  said  note  paid  for  all 
services  to  both  sisters.  He  testified  before 
said  committee  as  to  the  giving  and  pay- 
ment of  said  note,  and  that  said  note  was 
given  in  full  compensation  for  all  services 
of  said  Sanger  to  Lura  and  Marietta  to  the 
time  of  its  date.  The  defendant  Cable,  ad- 
ministrator, expressly  disclaimed  all  evi- 
dence tending  to  show  that  Winchell  acted 
as  the  agent  of  Marietta  in  the  execution 
and  delivery  of  said  note;  and,  as  the  acts 
other  than  signing  of  her  mark  by  Marietta 
were  done  by  said  Winchell,  he  thereby 
withdrew  the  whole  matter  frmn  the  con- 
sideration of  said  committee.  (12)  In  Feb- 
ruary, I8d9,  after  his  qualification  as  ex- 
ecutor, but  before  he  knew  that  said  How- 
ard had  presented  a  claim  against  said 
Lura's  estate,  said  Winchell  paid  said  note, 
amounting,  with  interest,  to  $8,280.  (13) 
None  of  the  other  plaintiffs  had  actual 
knowledge  of  the  pendency  of  said  act^ion 
before  judgment  was  rendered  therein.  They 
are  interested  as  legatees  and  devisees  un- 
der the  will  of  Marietta,  in  the  estate  of 
Lura.  All  of  the  real  estate  specifically  de- 
vised by  Marietta  belonged  to  Lura  at  the 
time  of  her  death.  Apart  from  the  claims  of 
the  defendant  the  debts  were  few  and  small 
of  both  said  sisters,  and  the  personal  prop- 
erty of  each  ample  to  pay  all  d^ts  and  ex- 
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etto.  In  order  to  pay  the  Sanger  judgment, 
Lura's  administrator  will  bare  to  Bell  some 
or  all  of  the  real  estate  so  specifically  de- 
vised by  Marietta.  (14)  Upon  the  trial 
counsel  for  the  plaintiffs  called  said  Win- 
«hell  as  a  witness,  who,  having  testiAed  that 
he  was  a  practising  physician,  and  had  at- 
tended the  Baileys  during  the  time  the  de- 
fnidattt's  serrioes  were  allied  to  have  been 
rendered,  was  asked  by  said  counsel  this 
question:  'Q.  What  was  the  worth  of  Sang- 
er's servieest*  This  question  was  objected 
to  by  defendants'  counsel  upon  the  ground 
that  the  committee  had  found  the  value  of 
such  services,  and  it  was  incompetent  and 
immaterial.  The  objection  was  sustained, 
and  the  plaintiffs'  counsel  duly  excepted. 
(15)  The  plaintiffs  offered  in  evidence  the 
file  in  the  ease  of  Qeorge  E.  Buley  v.  Jn* 
lius  0.  Cable,  administrator  <rf  the  Estate 
of  Lnra  BaiUy,  tried  by  the  same  attorneys 
before  the  same  committee  who  tried  Sang- 
er's Case,  *for  the  purpose  of  showii^  the 
amount  of  his  daim  referred  to  in  para- 
graph 21  of  the  complaint,  and  also  Mlled 
the  attention  of  the  court  to  the  facts  tiiat 
the  claim  was  for  82,600,  judgment  for  $1,- 
000  and  interest,  tJiat  the  trial  lasted  six- 
teen days,  and  that  the  committee  fees  were 
9400.'  The  defendants'  counsel  objected  on 
the  ground  that  it  was  irrelevant  and  imma- 
terial. The  court  sustained  the  objection, 
and  the  plaintiffs  duly  excepted.  (10)  The 
plaintiffs  introduced  in  evidence  the  testi- 
mony taken  before  the  committee  in  Sanger 
T.  Cable  to  show  what  took  place  before  said 
committee.  It  appeared  therein  that  Win- 
ehell  testified  that  the  $8,000  note  was  given 
in  payment  for  Sanger's  services  to  both 
sisters,  and  that  Sanger  testified  that  it  was 
a  gift  from  Marietta,  and  that  this  matter 
was  withdrawn  by  Cable  from  the  consid- 
eration of  the  conunittee.  Upon  the  argu- 
ment the  plaintiffs  claimed  that  the  court 
should  treat  the  testimony  of  Sanger  that 
the  note  was  a  gift  as  an  admission  against 
his  interest,  as  set  forth  in  S  8  of  paragraph 
18  hereof,  which  he  was  estopped  to  deny. 
(17)  No  fraud  or  bad  faith  on  the  part  of 
said  Cable,  administrator,  was  claimed  by 
the  plaintiffs.  Previous  to  the  decease  of 
said  Lura  a  form  of  will  was  drawn  np, 
and  it  was  agreed  between  said  Lura  and 
Marietta  that  wills  should  be  executed  by 
each  of  th«n»  so  that,  whoever  died  first, 
defendant  Sanger  would  receive  $8,000,  and 
that  the  remainder  ol  the  property  of  both 
should  be  given  in  accordance  with  the  pro- 
visions of  exhibit  A;  but  the  execution  of 
said  wills  was  prevented  by  the  death  of  said 
Lura.  Tlie  plaintiff  Winchell,  executor,  did 
not  know  of  said  suit  until  summoned  as  a 
witiiess  near  Uie  close  of  the  bearing  before 
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the  oommittee,  about  two  hours  before  being 
called  to  teaiify." 

I,  Marietta  Bailey,  of  the  city  and  town 
of  New  Haven,  and  state  of  Connecticut,  be- 
ing of  sound  and  disposing  mind,  make  and 
declare  this  instrument  to  be  my  last  will 
and  testament. 

After  all  claims  against  my  estate  are 
paid,  I  give  and  bequeath  to  the  First  Bap- 
tist Church  of  New  Haven,  Conn.,  the  tract 
or  portion  of  land  situated  in  the  city  of 
New  Haven,  bounded  as  follows;  Three 
hundred  feet  on  Ferry  street,  three  hundred 
feet  on  Bailey  St.,  .three  hundred  feet  on 
Rowe  St.,  and  800  feet  on  Dover  8t^  with 
the  house  now  occupied  by  me  as  my  resi- 
dence, with  the  buildings  and  appurtenances 
thereto  belonging. 

I  further  direct  that  two  thirds  of  the  in- 
come  or  proceeds  from  the  sale  of  the  afore- 
said property  or  estate  to  be  appropriated 
by  the  said  Baptist  Church  to  the  support  of 
the  foreign  and  home  missions  of  said 
church,  at  its  discretion,  and  that  the  re- 
maining third  derived  from  the  income  or 
sale  of  the  aforesaid  property  be  reserved 
the  said  First  Baptist  Church  for  its  own 
benefit  and  use. 

I  bequeath  to  the  Orand  ATOnne  Baptist 
Church  of  New  Haven  the  sum  of  five  hun- 
dred dollars.  I  give  to  the  New  Haven  City 
Burial  Ground  Association  the  sum  of  five 
hundred  dollars,  to  be  used  as  a  fund  for 
the  eare  and  maintenance  of  am  family 
burial  lot  in  said  burial  ground. 

I  give  other  bequests  as  follows: 

To  Geoi^  E.  Bailey,  of  Orange,  Conn.,  the 
sum  of  one  thousand  dollars. 

To  Joseph  William  Bailey,  of  Orange, 
Conn.,  the  sum  of  one  thousand  dollars. 

To  George  E.  Bailey,  Orange,  Conn.,  the 
sum  of  five  hundred  dollars. 

I  give  and  bequeath  to  the  City  Mission- 
ary Association  of  New  Haven  the  sum  of 
one  thousand  dollars. 

To  the  Woman's  Seamen's  Friend  Society 
of  Connecticut,  the  sum  of  one  thousand 
dollars. 

I  further  direct  that  the  residue  of  my  es- 
tate, after  all  indebtedness  and  bequests 
have  been  paid,  shall  be  divided  equally 
t)etwe«n  the  City  Missionary  Association  of 
New  Haven  and  the  Woman's  Seamen's 
Friend  Society  of  Connecticut. 

I  herd^  appoint  Alvord  E.  Winchell  n^ 
executor  of  this  will  and  testament. 

In  testimony  whereof,  I  have  hereunto 
set  my  hand  and  seal  this  ISth  day  of  Au- 
gust, A.  D.  1807. 

her 

Marietta  X  Bailey.  [Seal.] 
mark.  ■ 
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The  court  rendered  judgment  for  the  de- 
fendants. The  plaintiffs  have  appealed. 

Meaara.  Hewtoa,  Ghwek,  A  Hewitt, 

for  appellante: 

The  note  was  paid  under  mistake,  and 

we  are  entitled  to  relief. 

Century  Dig.  title,  Estoppel;  Eoyt  v. 
Boyt,  68  Iowa,  703,  28  N.  W.  27 ;  Anthony 
T.  Wise,  130  N.  Y.  062,  29  N.  E.  225;  Sturm 
V.  Boker,  160  U.  S.  312,  37  L.  ed.  1093, 
14  Sup.  Ct.  Rep.  99. 

Sanger  cannot  recover  more  than  the 
amount  of  the  claim  he  presented. 

Grant  t.  Grant,  63  Conn.  530,  38  Am.  St. 
Rep.  379,  29  Atl.  15;  Donahue's  Appeal,  62 
Conn.  370,  26  Atl.  399;  Mendn's  Appeal, 
72  Conn.  167,  43  Atl.  1055;  Dickey  v. 
Dickey,  8  Colo.  App.  141,  45  Fac.  228;  Mo- 
Call  V.  Lee,  120  111.  261,  11  N.  E.  622. 

The  real  parties  in  interest  may  have  the 
errors  corrected  without  alleging  fraud  or 
bad  faith  on  the  part  of  the  administrator. 

.  Thayer  v.  Mollis,  3  Met.  699;  Wood,  Limi- 
tation of  Actions,  3d  ed.  479;  O'Keefe  v. 
Foster,  5  Wyo.  343,  40  Pac.  525 ;  Eager  v. 
Buechler,  0  HI.  App.  462 ;  JEtna  Ins.  Co.  v. 
Aldrich.  38  Wis.  107;  1  Black,  Judgm.  392; 
McWillie  v.  Martin,  26  Ark.  556;  1  Free- 
man, Judgm.  p.  127. 

An  agreement  by  an  administrator  to 
waive  the  statute  of  nonelaim,  or  a  failure 
to  plead  it,  does  not  bind  heir,  devisees,  or 
creditors. 

8  Am.  Sl  Eng.  Enc.  Law,  2d  ed.  p.  1091; 
Amoekeag  Mfg.  Co.  V.  Barnes,  48  N.  H.  25; 
Tarbell  v.  Parker,  106  Mass.  347;  Ensign 
V.  Batterson,  68  Conn.  298,  36  Atl.  51 ;  Peck 
V.  Botsford,  7  Conn.  172,  18  Am.  Dec.  92; 
Bodgdon  v.  White,  11  N.  H.  208. 

Cable's  agreement  allowing  judgm^t  is 
not  binding  on  these  plaintiffs,— 4he  real 
parties  in  interest. 

Broicn  <f  Bros.  V.  Brown,  56  Conn.  249, 
7  Am.  St.  Rep.  307,  14  Atl.  718;  Rhodes 
V.  Seymour,  36  Conn.  1 ;  Frisltie  v.  Preston, 
67  Conn.  448,  35  Atl.  278;  Cone  v.  Dunham, 
59  Conn.  146,  8  L.  R.  A.  647,  20  Atl.  311. 

Mr.  Jolut  A.  MAtthewnwn  for  appel- 
lees. 

Andrews,  Ch.      dellTeied  the  opinion  of 

the  court: 

We  think  the  plaintiflTs'  motion  for  the 
amendment  of  the  finding  should  be  allowed, 
so  far  as  to  put  into  the  finding  paragraphs 
11  and  26  of  their  proposed  finding.  These 
paragraphs  are  marked  "Proven"  by  the 
judge,  ami  they  are  essential  to  the  ques- 
tions of  law  which  the  plaintiffs  present. 
Taking  the  controlling  facts  of  the  case  from 
the  finding,  and  condensing  them  closely,  we 
have  this  condition  of  things:  Lara  Bailey 
and  Marietta  Bailey  were  maiden  sisters. 
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They  were  quite  advanced  in  years,  and  were 
greatly  broken  in  health  and  body.  Marietta 
was  blind.  They  had  lived  with  their  father 
till  he  died.  A  brother  had  lived  with  them 
till  1891,  when  he  died  childless.  They  were 
then  each  the  sole  heir  of  the  other.  How- 
ard H.  Sanger  had,  as  a  boy,  lived  with  their 
father.  When  he  became  twenty-one  years 
of  age  he  went  away  and  was  gone  some 
years.  Be  then  came  back  and  worked  in 
the  family.  Their  brother  paid  him  $10  and 
$15  a  month.  After  the  brother  died  he 
cared  for  the  sisters.  He  received  some 
compensation  from  them,  but  it  was  always 
understood  that  he  was  not  fully  paid.  Both 
these  sisters  died  in  the  summer  of  1897. 
Shortly  before  they  died  they  agreed  on  a 
form  of  a  will  which  should  be  executed  by 
each  of  them,  so  that  whoever  died  first  said 
Sanger  should  receive  $8,000,  and  the  rest  of 
the  property  should  be  disposed  of  as  was 
specified  in  said  form.  Lura  died  July  20th, 
1897,  intestate,  and  before  such  will  was 
prepared,  and  all  her  property  descended  to 
Marietta.  Julius  C.  Cable  was  appointed 
administrator  of  her  estate,  and  six  months 
was  limited  for  the  presentation  of  claims 
against  the  estate. 

On  the  12th  day  of  August,  1897,  Marietta 
Bailey  made  her  will  by  which  she  disposed 
of  all  the  property  according  to  the  said 
agreement  with  her  sister.  She  appointed 
Alvord  E.  Winchell  as  her  executor.  The 
same  day  that  she  made  the  will  she  execut- 
ed a  note  for  $8,000,  payable  to  the  said 
Howard  H.  Sanger,  and  caused  Mr.  Winchell 
to  deliver  it  to  Sanger.  Mr.  Winchell  sup- 
posed this  note  paid  for  all  the  services 
Sanger  had  rendered  to  both  sisters  to  the 
time  of  its  date.  The  note  and  the  will 
fully  carried  out  the  whole  agreement  she 
had  made  with  her  sister  Lura.  Marietta 
died  on  the  28th  day  of  October  then  next. 
The  will  was  approved  on  the  12th  day  of 
November,  and  the  executor  qualified.  Short- 
ly afterwards,  and  before  he  knew  that  San- 
ger had  presented  any  claim  against  the  es- 
tate of  Lura  Bailey,  the  executor  paid  the 
said  note  of  Marietta,  still  supposing  tluit  it 
paid  Sanger  for  all  f^e  services  he  bad  ren- 
dered to  both  sisters. 

Within  the  time  limited  Sanger  present- 
ed a  claim  against  the  estate  of  Lura  for  his 
own  services  amounting  to  $3,600,  and  his 
wife  presented  one  for  $750.  These  were 
both  disallowed.  No  other  claim  was  pre- 
sented within  the  six  months.  Thereafter, 
but  within  four  months  from  such  disallow- 
ance, Sanger  brought  a  suit  upon  said  claim 
against  Cable,  the  administrator,  in  the 
superior  conrt.  In  his  bill  of  particulars  he 
claimed  $4,250.  The  ad  damnum  was  $4,- 
600.  That  suit  was  sent  to  a  committee^ 
While  the  suit  was  pending  befgre  the  eon- 
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niittee  and  after  the  time  for  the  presenta- 
tioQ  of  claims  bad  elapsed,  the  court,  od 
motion,  permitted  the  ad  damnum  to  be  in- 
creoaed  to  $9,000.  There  was  no  peimusion 
to  change  the  bill  of  particulars,  otherwise 
than  was  implied  in  the  permission  to 
<^ange  the  ad  damnum.  The  bill  of  particu- 
lars was  in  fact  so  amended  as  to  claim  $8,-- 
895.83  and  interest,  for  services  performed 
for  Lura.  The  oomim'ttee  reported  in  fa- 
vor of  Sanger  to  recover  $8^00.  There  was 
a  remonstrance  to  the  report,  but  no  contest 
on  the  remonstrance.  By  agreement  of  the 
parties  a  judgment  was  rendered  in  favor  of 
Sanger  for  $7,972.26  and  costs. 

So  far  as  appears  Mr.  Cable  did  not  call 
the  attention  of  the  «ourt,  nor  of  the  com- 
mittee, to  the  fact  that  the  claims  presented 
to  him  Sanger  amounted  to  only  $4,200. 
The  payment  1^  Winchell  of  the  said  note  to 
Sanger  was  not  pleaded,  either  as  a  payment 
or  as  set-off.  Winchell  testified  before  the 
eonunittea  to  the  giving  and  payment  of  the 
■aid  note,  and  that  it  paid  for  all  the  serv- 
ices rendered  Sanger  to  both  the  sisters ; 
but  Mr.  Cable,  the  administrator,  withdrew 
this  whole  matter  from  the  consideration  of 
the  eommittee. 

The  relation  of  these  tisters  in  their  lives 
■eems  to  have  been  one  of  singular  confldence 
and  affection.  They  lived  togeUier  as  one 
family,  and  as  though  they  had  a  oommon 
purse,  and  as  though  all  tiie  estate  they-  had 
was  held  in  common.  Services  rendered  to 
either  they  regarded  as  rendered  to  both; 
and  what  either  owed  was  the  debt  at  both. 
By  l^e  agreement  made  shortly  before  the 
death  of  Lura  they  did  in  fact  put  all  their 
estate  into  a  common  fund.  It  was  to  be  the 
property  of  the  survivor;  all  the  debts  of 
both  were  to  be  paid,  and  then  the  whole 
estate  was  to  be  disposed  of  as  stated  in 
that  agreement.  Marietta,  the  survivor, 
sought  to  carry  out  the  agreement.  She 
paid  the  only  debt  of  any  consequence  they 
or  either  of  them  owed — the  one  tio  Sanger— 
by  giving  him  the  note,  and  then  bequeathed 
the  whole  estate  of  both  to  the  parties  who 
had  been  agreed  upon.  She  died  only  a  few 
days  more  than  three  months  after  her  sis- 
ter. As  they  had  been  lovely  and  pleasant 
in  their  lives,  it  so  happened  that  in  their 
deaths  they  were  not  long  divided. 

By  the  agreement  of  these  two  siaters  and 
this  will  made  pursuant  thereto,  the 
plaintiffs  in  this  ease  are  Interested  in  the 
estate  of  Lura.  They  are  l^atees,  and 
their  legacies  will  be  required,  in  whole  or 
in  part,  to  satisfy  the  judgment  in  the  said 
case  of  Sanger  v.  Cable.  They  are,  in  in- 
terest, the  real  parties  defendant  in  that 
case.  They  are  the  real  parties  against 
whom  judgment  in  that  case  was  rendered; 
the  real  judgment  debtors.  It  ia  their  prop- 
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erty  which  will  be  taken  to  pay  that  judg- 
ment if  it  is  allowed  to  stand.  They  are 
parties  who,  under  the  practice  act,  could 
and  should  have  been  made  defendants  in 
that  case.  They  were  parties  who  had  an 
interest  in  the  controversy  adverse  to  the 
plaintiff;  but  they  had  no  notice  of  that  ac- 
tion, and  had  no  opportunity  to  appear  and 
be  made  defendants. 

Section  1125  of  the  general  statutes  pro- 
vides that  new  trials  may  be  granted  hy  the 
superior  court,  of  any  case  which  has  come 
before  it,  for  "mispleading;  the  disooveiy 
of  new  evidence;  want  of  actual  notice  of 
the  suit  to  any  defendant,  or  of  a  reason- 
able opportunity  to  appear  and  defend,  when 
a  just  defense  in  whole  or  part  existed;  or 
other  reasonable  cause,  according  to  the 
usual  rules  in  such  cases." 

In  applying  this  statute  t^e  dedsions  of 
this  court  have  established  the  rule  that  a 
new  trial  is  not  to  be  granted  unless  the 
judgmei^  was  obtained  through  fraud,  ac- 
cident, or  mistake,  unconnected  with  any 
B^lig^ioe  or  inattention  on  the  part  of  the' 
judgment  debtor;  and  that  in  eases  where  a 
judgment  has  been  obtained  through  fraud, 
accident,  or  mistake,  or  other  like  causes, 
uid  when  there  has  been  no  negligence  or  in- 
attention on  the  part  of  the  judgment  debt- 
or, a  new  trial  ordinarily  will  be  granted. 
Dajf  T.  Welles,  31  Conn.  344;  8«ymour  v. 
MiOer,  32  Conn.  402;  Sfcidmore  v.  Clark,  47 
Conn.  20;  lAtol^eld'g  Appeal,  28  Conn.  127, 
73  Am.  Dee.  662;  WelU  v.  Bridgeport  Hy- 
draulic Co.  30  Conn.  316,  79  Am.  Dec.  250; 
Kntncles  v.  Northrop,  53  Conn.  360,  4  Atl. 
269;  Busted  v.  Mead,  68  Conn.  56,  19  Atl. 
233;  Wildman  v.  Wildman,  72  Conn.  202, 
44  Atl.  224;  2  Stoty,  £q.  Jur.  10th  ed.  S 
896. 

If  we  return  to  the  risumi  of  the  facts 
made  above  we  see  Uiat  no  negligence  or  in- 
attention can  be  charged  to  the  present 
plaintiffs,  for  the  reas<m  that  they  had  no 
notice  of  the  said  case  of  Sanger  v.  Cable, 
administrator,  till  aft«r  the  judgment  there- 
in was  rendered.  The  superior  CQurt,  in 
any  case  brought  under  the  statute,  would 
doubtless  refuse  a  new  trial,  unless  it  was 
shown  that  a  just  defense  in  whole  or  in 
part  ejcisted.  which,  in  the  event  a  new  trial 
was  had,  could  probably  be  sustained.  The 
finding  now  before  us  shows  that  two 
grounds  of  defense  existed  in  respect  to 
which  the  present  plaintiffs  make  their 
claims.  Tliey  say,  in  the  first  place,  that  so 
much  of  said  jw^ment  as  exceeds  the  sum  of 
$4,500 — the  amount  presented  to  the  admin- 
istrator within  the  time  limited  for  the 
presentation  of  clnims — is  wholly  erroiwoaB 
and  void.  They  cite  authorities  to  show 
that  a  claim  not  presented  against  an  estate 
when  there  is  a  limitation,  wUUn  the  lime 
Digitized  by  VjOOQ  IC 


940  CJOWireOTIOUT  SUPBEKC  OOTJBT  OF  EMO»a. 


Dec.. 


BO  limited,  cannot  be  recovered;  that  the  es- 
tate cannot  be  rendered  liable  for  it;  that 
^is  is  an  obJeeUon  which  the  admiaiatrator 
or  executor  cannot  waive.  Wood,  Umita- 
tion  of  Actions,  {  190 ;  Black,  Ju^m.  302 ; 
Peck  V.  Botaford,  7  Conn.  172,  18  Am.  Dee. 
02;  Snaign  v.  Batterson,  68  Conn.  298,  36 
Atl.  61;  Frisbie  t.  Preston,  67  Conn.  448, 
3S  Atl.  278;  Cotte  v.  Dunham,  60  Conn.  145, 
8  Ll  S.  A.  647,  20  Atl.  311;  Rhod«a  t.  Bey- 
mow,  30  Conn.  1 ;  Thayer  v.  Sollie,  8  Met. 
809;  Thompson  v.  Broum,  16  Mass.  172; 
Beath  t.  Wdh,  5  Pick.  140;  Tarbell  v. 
Parker,  106  Mass.  347 ;  Amoskeag  Mfg.  Oo. 
Barnes,  48  N.  H.  26 ;  8  Am.  &  £ng.  Eno. 
^  Law,  2d  ed.  p.  1091.  These  authorities  seem 
to  raise  quite  a  strong  probability  in  favor 
of  the  daim  made  by  the  plaintiffs  on  this 
part  of  the  case. 

The  plaintiffs  further  say  tiiat  the  giving 
of  said  note  and  the  payment  by  Mr. 
Winchell  should  have  been  pleaded  by  the 
administrator  as  payment  in  full  of  Sanger's 
demands;  that,  if  it  had  been  pleaded,  the 
defeiue  could  have  been  eucoeaa fully  main- 
tained. Mr.  Winchell  understood  the  giving 
of  the  note  and  the  payment  to  be  in  full 
for  Sanger's  services  to  both  sisters.  San- 
ger knew  these  sisters.  He  had  lived  with 
them  for  a  long  time.  He  knew  the  way 
they  did  business  and  what  property  the^ 
had.  And  so  the  plainUfTs  say  that  when 
Sanger  took  the  money  on  the  note  he  must 
be  presumed  to  have  known  that  Mr. 
Winchell  was  paying  the  money  in  the  be- 
lief that  it  paid  for  all  his  services,  and  to 
have  nccepted  it  in  the  same  sense.  Font 
V.  Hubinyer,  64  Conn.  120,  20  Atl.  129.  The 
agreement  made  by  the  sisters  in  respect  to 
paying  Sanger  proves  that  when  Marietta 
made  the  note  she  intended  it  as  payment 
for  bis  services;  she  did  not  intend  a  gift. 
If,  then,  Sanger  did  not' take  the  money  as 
payment,  it  is  certain  tiiat  he  has  money 
in  his  possession  which  does  not  belong  to 
him ;  money  for  which  he  must  account,  or 
which  he  must  return.  The  theory  of  a  gift 
cannot  be  sustained.  There  can  be  no  gift 
unless  it  ia  shown  that  Marietta  intended 
a  gift :  and,  as  we  have  seen,  the  facts  show 
the  contrary.  And  besides,  her  own  note 
could  not  be  a  gift.  It  could  not  be.  a  gift 
inter  vivoa,  because  there  was  no  delivery; 
nor  could  it  be  a  good  donatio  causa  mor^, 
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for  the  same  reason.  Bainhom  t.  Saniontt 
66  N.  H.  172,  18  Atl.  233- 

llie  administrator  on  an  estata  ia  in  a 
sense  a  teuatee  for  all  the  parties  interested 
in  that  estate.  Farr  v.  Jfeumm,  4  T.  R. 
621;  Weekt  t.  Qihbt,  9  Mass.  74;  Wms. 
Exra.  687.  It  is  his  duty  to  protect  these 
persons  against  every  demand  made  against 
the  estate  which  is  not  legally  enforoeiUda. 
As  no  fraud  is  charged  against  the  admin- 
istrator, no  fraud  can  be  imputed  to  him. 
The  finding  shows  that  one  matter  of  de- 
fense which  went  to  the  entire  demand  was, 
by  this  administrator,  wholly  withdrawn 
from  the  consideration  of  the  committee; 
and  that  another  matter  of  defense  which 
went  to  nearly  half  the  demand  was,  by  his 
agreement,  waived.  We  suppose  the  admin- 
istrator acted  through  mistake;  being  mis- 
taken as  to  Uie  law  applicable  to  the  eir- 
eiunstances  in  which  he  -was  placed,  and  of 
the  nature  and  extent  of  his  duty  in  the 
premises,  he  was  mistaken  in  the  line  of 
conduct  which  it  was  his  duty  to  pursue. 
Day  V.  Welles,  31  Conn.  344. 

It  would  appear,  then,  that  these  plain- 
tiffs ought  to  have  a  new  trial.  They  had 
no  notice  of  said  suit,  and,  of  course,  bad  no 
opportunity  to  appear  and  defend;  and  all 
the  time  a  just  defense  in  whole  or  in  part 
existed.  We  think  the  superior  court  erred 
in  rendering  judgment  for  the  defendants. 
The  authorities  we  have  cited  in  this  opin- 
ion show  that  it  ia  an  error  which  tiiis 
court  may  review.  There  should  be  a  judg^ 
ment  granting  a  new  trial  in  the  said  case 
of  Howard  H.  Sanger  v.  Julius  C.  Gable, 
administrator,  with  liberty  to  the  plaintiffs 
in  this  case  to  appear  therein  and  be  made 
parties,  and  to  file  such  other  and  further 
pleadings  as  they  may  be  advised  are  neces- 
sary to  present  their  own  claims  or  to  Inake 
defense  against  the  claims  of  the  said 
Sanger. 

The  defendants  in  the  present  case  filed 
and  had  allowed  a  bill  of  exceptions.  We 
think  none  of  .the  assignments  of  error  are 
well  token. 

There  is  error ;  the  judgment  is  set  aside, 
and  the  case  is  remanded  to  the  Superior 
Court  to  be  proceeded  with  according  to  this 
opinion. 

In  this  opinion  the  other  Judges  concur. 
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LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  Appt., 

V, 

Henry  TOW,  1^  Next  Friend. 
(  Ky  ) 

<tae  In  not  relieved  from  llabllltr  tor 
tnjvrlea  BesIlKently  emued  ttT  Itlaat- 

Idk  by  the  fact  that  be  has  employed  an  In- 
dependeDt  cootractor  to  do  the  work.  It  he  Is 
hlmstif  coutroUlnK  the  work  In  whole  or  In 
part,  and  the  character  of  the  negligence  ia 
such  aa  to  render  him  respoUBible  for  It. 

(May  24,  1901.) 

NoTB. — lAubUity  of  employer  for  injuries  oo- 
cwrring  in  performance  of  work  by  independ- 
ent eontractor  where  employer's  own  aet  if 
a  promtmate  oauae  of  the  infunf. 

1.  8eop0  of  noU,  041. 

II.  Bmptoi/ment  of  contractor  who  is  incom- 
petent or  otherwise  unfit,  941. 
III.  Nonperformance  by  employer  of  duties  not 
cast  by  the  contract  upon  the  oontraetor, 
945. 

IV.  Employer'a  totHoua  aet  cooperating  with 
tAa<  0/  the  contractor  to  produce  tho  in- 
jury, 947. 

V.  failure  to  remedy  a  nuisance,  948. 

VI.  ^cNre  interference  with  the  work,  960. 
Til.  Employer's  ratification  or  adoption  of  the 

oontractor's  tort,  906. 

I.  Scope  of  note. 

In  the  note  to  Salliotte  t.  King  Bridge  Co.  35 
R.  A.  620,  the  aathorltlea  establishing  and 
determining  the  limits  of  the  rule  relieving 
employers  from  liability  for  acts  of  Independent 
contractors  are  presented  together  with  the  de- 
cisions determining  what  torts  or  acta  come 
within  the  scope  of  such  rule.  Certain  excep- 
tions to  sach  rule  were  referred  to  fat  that 
note. 

It  la  purposed  to  present  In  this  note  the  au- 
thorities which  have  refused  to  apply  the  gen- 
eral rule  to  particular  facts  Involved,  on  the 
ground  that  the  employe's  own  act  was  the 
proximate  cause  of  the  Injury.  For  the  authori- 
ties refoalng  to  apply  the  general  rule  where  the 
emploj'w'a  act  consisted  of  furnishing  plans  or 
prescribing  methods  for  the  carrying  on  of  the 
work,  see  suhds.  VI.  and  VII.,  note  to  Thomas 
T.  Harrington,  66  L.  K.  A.  742. 

The  anthorltles  applying  other  exceptions  to 
the  general  rule  are  presented  In  the  following 
notes;  Jfote  to  Thomas  v.  Harrington,  65  L, 
R.  A.  742,  on  LtabiHty  of  employer  for  acts 
of  independent  contractor  where  injury  is  direct 
result  of  work  contracted  for;  note  to  Jacobs 
V.  Fuller  &  H.  Co.  65  L.  R.  A.  833,  on  LiabUttv 
of  employer  for  injuries  caused  by  the  perform- 
onee  of  work  by  independent  contractor,  which 
is  dangerous  unless  certain  precautions  are  ob- 
served; note  to  Anderson  v.  Fleming,  ante, 
p.  119,  on  LiabiHty  of  employer  for  acts  of 
independent  oontrootor  where  injuries  result 
from  nonperformanee  of  abwiHte  duties  of  em- 
ployer. 

The  aatborltlea  as  to  who  ore  Independent 
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APPEAL  ^3f  defendant  from  a  judgment  of 
the  Cireuit  Court  for  Muhleabeig  Coun- 
ty in  favmr  of  plaintiff  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
lied to  have  been  caused  by  defendant's 
negligence.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Meaare.  H.  W.  Braoe,  Edward  W. 
Hinea,  and  B.  D.  Warfleld*  with  Messrs. 
J.  O.  BTowder  and  Wilbur  F.  Browder, 
'  for  appellant: 

The  Globe  Contracting  Conipany  is  an  in- 
dependent contractor,  responsible  for  its  own 
torts,  amenable  for  its  own  misconduct,  and 

contractors  are  presented  In  note  to  Richmond 
V,  Sltterdlng,  6S  L.  R.  A.  445,  on  Persons 
deemed  to  be  independent  contractors  within 
meaning  of  rule  relieviny  employer  from  liabil- 
ity. 

II.  Employment  of  contractor  who  is  incompe- 
tent or  otherwise  unfit. 

In  Minnesota  It  haB,been  explicitly  laid  down 
that  the  only  cases  In  which  an  employer  can  be 

held  liable  on  the  ground  that  he  engaged  an  in- 
competent contractor  are  those  In  which  the 
work  to  be  done  is  intrinsically  dangerous  In  Its 
nature  ;  and  It  was  strongly  intimated  that,  even 
under  these  circomstances,  a  servant  engaged  by 
tbe  contractor  to  assist  him  In  the  work  cannot 
recover  on  this  ground.  Schlpp  t.  Pabst  Brew- 
ing Co.  (1S96I  64  Minn.  22,  66  N.  W.  3.  There 
an  action  for  injuries  received  by  the  giving 
way  of  the  Soor  of  a  building  which  the  plain- 
tiff's employer  was  taking  down  was  held  to 
have  been  properly  dismissed,  although  the 
plaintiff's  counsel  offered  to  prove  that  the  de- 
fendant knew  of  the  contt  actor's  Incompetency. 
The  court  refused  to  follow  the  dicta  In  Deford 
V.  State  (1868)  SO  Md.  204,  and  Lawrence  v. 
Shipman*  (1873)  39  Conn.  689,  to  the  effect  that 
the  defendant  i^ght  be  held  liable  on  the  ground 
contended  for;  and  explained  Its  own  position 
as  follows :  "There  are  many  cases  which  hold 
that  the  owner  of  premises  cannot,  by  employing 
a  contractor,  relieve  himself  from  the  continu- 
ing duty  which  he  owes  to  the  public  and  to  tbe 
adjoining  owners,  not  to  maintain  a  nuisance 
on  his  premises,  or  license  anyone  else  to  do  so. 
But  we  can  And  no  case  which  holds  that  the 
owner  owes  any  such  continuing  duty  to  the 
servant  of  tbe  independent  contractor,  engaged 
In  the  very  work  of  abating  the  nuisance.  .  .  . 
Neither  has  onr  attention  been  called  to  any  case 
where  the  owner  was  held  liable  on  the  sole 
ground  of  falling  to  exercise  with  due  care  a 
temporary  duty  of  employing  a  competent  con- 
tractor (after  which  his  responsibility  would 
cease),  but  In  every  case  there  was  a  continuing 
duty  not  to  maintain  a  nuisance  on  his  premises 
himself,  or  license  others  to  do  so.  It  la  often 
laid  down  as  one  of  the  conditions  required  to 
relieve  the  owner  from  liability,  that  he  shall 
employ  a  competent  contractor.  But  this  lan- 
gtiage  (where  it  is  not  mere  dtotiim)  is  always 
used  In  cases  where  the  owner  owes  such  con- 
tinuing duty,  and  the  work  to  he  performed  by 
the  contractor  will  necessarily  result  In  a 
nuisance  to  the  public  or  the  ajLtolning  owner. 
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alone  liable  in  damages  for  injuries  com- 
mitted by  its  employeee. 

Robinson  v.  Webb,  11  Bush,  467;  Shearm. 
A  Redf.  Neg.  p.  83;  Chicago  y.  Robbins,  2 
Black,  427,  17  L.  ed.  304;  Hole  v.  Sitting- 
boume  ds  8.  R.  Co.  6  Hurlst.  &  N.  488 ;  Cov- 
ington V.  tJryler,  93  Ky.  275,  19  S.  W.  741 ; 
B.  L.  i  B.  6'.  R.  Co.  V.  Taylor,  7  Ky.  L.  Rep. 
452  J  Aehland  Coal  R.  Co.  v.  Barry,  13  Ky. 
L.  Bep.  494 ;  Rilliard  v.  Richardson,  3  Gray, 
349,  63  Am.  Dec.  743;  Moore  t.  Banbome,  2 
Mich.  Slf),  69  Am.  Dec.  209;  Fink  v.  Mia- 
aouri  Furnace  Co.  82  Mo.  276,  52  Am.  Rep. 
376;  Harrison  v.  Collins,  86  Pa.  153,  27  Am. 
Sep.  690;  Bosicell  v.  Laird,  8  Cal.  469,  68 
Am.  Dee.  346 ;  King  v.  Veto  York  O.  A  H.  R. 
B.  Oo.  66  N.  Y.  181,  23  Am.  Bep.  37;  Bailey 
T.  Troy  d  B.  R.  Co.  57  Vt.  252,  52  Am.  Bep. 


Mat, 

120;  Miller  v.  Minnesota  &  N.  W.  R.  Co.  76 
Iowa,  656,  14  Am.  8t  Rep.  258,  39  N.  W. 
188;  Hughes  v.  Cincinnati  A  8.  R.  Oo.  39 
Ohio  St.  461;  Burton  v.  Oalveston,  B.  cE  8, 
A.  R.  Co.  01  Tex.  526;  Casement  v.  Brown, 
148  U.  8.  615,  37  L.  ed.  682,  13  Sup.  Ct. 
Rep.  672. 

Evidence  as  to  tlie  use  of  a  railroad  trade 
as  a  pnssway  was  not  admissible  where  there 
was  no  evidence  that  the  oompai^  had  au- 
thorized such  u»e. 

Hoskins  T.  Louisville  d  N.  B.  Co.  17  Kj. 
L.  Rep.  78,  30  S.  W.  643. 

Even  if  there  was  negligence,  it  was  the 
n^ligence  of  the  contracting  companj,  and 
not  that  of  the  railroad  company. 

Miller  T.  Minneaota  d  A*.  W.  R.  Oo.  7ff 
Iowa,  655,  14  Am.  St.  Bep.  268,  39  N.  W. 
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unlefls  great  or  extraordlaary  care  Is  tafcen  to 
prevent  It  from  doing  bo.  In  aucb  a  case,  the 
failure  to  um  special  care  to  employ  a  competent 
contractor  Is  equivalent  to  licensing  the  nal- 
sance  which  It  Is  highly  probable  will  result. 
But  this  rule  Is  applied  oal;  to  exceptional 
cases,  where  the  work  la  necessarily  Intrinsical- 
ly haiardons,  mich  as  carrying  on  blasting  op- 
erations In  the  vicinity  of  the  persons  or  prop- 
erty of  others  not  counected  with  the  work.  But, 
even  If  this  rule  should  be  extended  so  as  to 
cover  Injuries  to  the  servants  of  the  contractor, 
this  case  would  not  come  within  the  class  of 
cases  where  the  work  to  be  done  by  the  con- 
tractor Is  'Intrinsically  haaardom.*  Again, 
there  are  many  successful  contractors  who  are 
thoroughly  competent  to  estimate  In  advance 
with  a  bigh  degree  of  accuracy  the  cost  of  the 
work,  but  wbo  are  not  at  all  competent  to  over- 
see the  actual  operations  of  construction,  and 
wbo  usually  sublet  the  work,  or  employ  compe- 
tent foremen.  And.  unless  we  completely  over- 
torn  the  law  that  has  always  been  applied  to 
such  cases  as  the  one  at  bar,  we  cannot  bold 
that  the  owner's  knowledge  of  the  contractor's 
Incompetency  personally  to  superintend  the  per- 
formance o£  the  work  will  make  the  owner  en- 
gaging him  liable  to  the  servants  employed  by 
bim  on  tbe  work.  Such  a  rule  would  go  far 
towards  making  an  Independent  contractor  a 
mere  foreman,  for  wbose  acts  the  employer  Is 
liable." 

But  the  welg^it  of  authority  la  opposed  to  the 
restricted  doetrlae  thns  enoonced.  Indirectly, 
it  Is  discredited  by  the  fact  that  statements  of 
tbe  rn!e  as  to  tbe  nonliability  of  an  nnployer 
arc  frequently  qualified  by  language  Implying 
that  his  Immunity  Is  conditional  upon  his  bav- 
Ing  exercised  due  care  in  regard  to  the  selection 
of  tbe  contractor. 

Thus  we  find  it  laid  down  that  liability  will 
not  be  Imputed  to  an  employer  who  has  used 
reasonable  diligence  to  select  a  ctmpetent  con- 
tractor. Camp  V.  Chnreb  of  8t  Loals  (1852)  7 
La.  Ann. 

So  it  has  been  declared  that  the  employer  1b 
exempt  from  liability  unless  the  person  con- 
tracted with  was  either  unsuitable  or  witbont 
proper  skill  to  dn  tbe  work.  Conners  v.  Ilca- 
ne&aey  (1873)  112  Mass.  96;  Dillon  v.  Hunt 
(1884)  82  Mo.  IJjS  ;  Powell  v.  Virginia  Constr. 
Co.  (1800)  88  Tenn.  682,  17  Am.  St.  Rep.  025, 
13  S.  W.  691 ;  or  nnless  he  Is  "In  defaalt  In  em- 
ploying an  unskilful  or  Improper  person  as  a 
66  L.  R.  A. 


contractor"  (Cuff  v.  Newark  ft  N,  y.  R,  Co. 
[1870J  35  N.  J.  L.  17,  10  Am.  Bep.  205;  State 
Redstrake.  Prosecutor,  t.  Swayze  [1889]  Q2  N. 
J.  L.  129,  18  Atl.  697)  ;  or  provided  there  has 
been  ro  negligence  In  selecting  an  unsuitable 
person  (Boardman  v.  Crelghton  [1901]  95  Ue. 
154.  49  Atl.  063,  Quoting  Cooley,  Torts,  p.  640; 
Lancaster  Ave.  Improv.  Co.  y.  Rhoads  [1887] 
116  Pa.  377,  2  Am.  St.  Rep.  608,  9  Atl.  852). 

Language  of- this  tenor  la  vlrinally  meaning- 
less, unless  It  is  deemed  to  have  reference  to  a 
pO!tltlve  obligation  which  was  assumed  to  exist. 
A  similar  point  of  view  Is  Indicated  by  those 
cases  in  wblcb  oue  of  tiie  material  elements  ad- 
verted to  by  the  court  aa  a  reason  for  denying 
the  right  of  recovery  Is  tbe  fact  tbat  the  con- 
tractor was  not  alleged  or  shown  to  have  been 
Incompetent.  Braldwood  v.  Bennington  Sugar 
Hef.  Co.  (1866;  Ct.  of  Bess.)  2  Scot.  L.  R.  152; 
Duncan  v.  Hagistrates  of  Aberdeen  (1877;  Ct. 
of  Sesa)  14  Scot.  L.  R.  603;  Dpplngton  v.  New 
York  (1901)  165  N.  Y.  222,  53  L.  B.  A.  6S0,  6d 
N.  B.  01:  Burke  v.  Ireland  (1901)  166  N.  7. 
305,  59  N.  E.  tl4  ;  McCafferty  v.  Spuyten  Duyvll 
&  P.  M.  R.  Co.  (18741  61  N.  Y.  178,  19  Am.  Rep. 
267;  Wlese  v.  Remme  (1897)  140  Uo.  289,  41 
S.  W.  707. 

The  doctrine  that  the  employment  of  an  in- 
competent contractor  Is  culpable  negligence 
which  raises  a  cause  of  action  In  favor  of  any- 
one wbo  Is  Injured  by  conditions  or  occurrences 
which  would  not  have  existed  or  happened  if 
the  contractor  bad  been  competent  Is  also  sus- 
tained by  categorical  statements  and  explicit  de- 
cisions. 

"An  employer  cannot  relieve  himself  from 
liability  by  giving  tbe  contract  to  one  wbo  is 
known  to  be  incompetent  or  negligent"  Bran- 
nock  T.  Elmore  (1802)  114  Mo.  56,  21  8.  W.  451. 

"There  is  no  question  In  this  case  but  tbat 
C.  was  a  competent  and  experienced  steve- 
dore, and  the  testimony  satlsAes  us  that  no  fault 
can  be  Imputed  to  the  defendants  In  contracting 
for  the  work  with  an  Incompetent  party." 
Sweeny  v.  Hurphy  (1S80)  32  Ia.  Ann.  628. 

"It  was  the  bnsiness  of  the  employer  In  this 
case  to  select  a  suitable  and  capable  petaon, 
wblcb  waa  done,  and  leave  tbe  mode  of  remov- 
ing the  wall  and  the  detmila  of  the  work  to  the 
control  of  tbe  contractor."  Gallagher  v.  South- 
western Evpoaltlon  Asso.  (1876)  28  La.  Ann. 
943. 

In  Lawrence  v.  Sblpman  (1873)  39  Conn. 
586,  Judge  Seymour  conceded  that  one  wlut  em- 
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188;  BohiMon  t.  Webb,  11  Bush,  464;  El- 
liott, Railroads,  i  1063;  McCafferty  v,  8puy- 
ien  Dvjfvil  d  P.  M.  R.  Co.  61  N.  T.  178,  19 
Am.  Rep.  267;  Blumb  v.  Kanaaa,  84  Ho. 
112.  54  Am.  Rep.  87. 

Plaintiff  was  guilty  of  such  craitrilnitoTy 
negligence  tiiat  he  cannot  reoover. 

There  are  two  w^b  of  performing  every 
act,  of  executing  every  traetf  of  doii^  every 
thing, — one  a  right  way,  the  other  a  wrong 
way.  If  the  individual  can  select  between 
lihe  ways, — ^il  he  hai  the  power  to  duxwe  be- 
tween the  right  and  the  wrong  wi^, — ^then, 
if  he  accepts  tha  wrong  way,  in  law  he  must 
bear  the  coneequoioes.  But,  if  the  cfaoiee 
extends  to  other  parties,  aai  not  to  him,  if 
be  baa  absolutely  no  power  to  control  the 
manner  in  which  the  thing  shall  be  done, 

ployed  as  a  contractor  a  person  Incompetent 
and  aotmstvortbr  would  be  liable  for  Injuries 
dona  to  third  persona  by  bla  carelessness  In  the 
Vacation  of  bis  contract,  hot  was  of  opinion 
tbat  this  doctrine  bad  no  application  to  tbe  case 
before  him.  Tbis  iictum  was  adopted  as  a  cor- 
rect statement  of  tbe  law  In  Norwalk  Oaatlght 
Co.  T.  Norwalk  (1893)  63  Conn.  495,  28  Atl.  32. 
Tbere  the  trial  Judge  charged  tbe  jury  as  fol- 
lows: "If  you  find  from  the  evidence  tbat 
those  contractors,  or  either  of  them,  were  nn- 
Bkilfol  and  Incompetent  to  perform  the  work  as- 
sumed by  them  under  tbe  contract,  and  that  tbe 
borongh,  knowing  this,  employed  them  to  do  tbe 
work,  the  borough  would  be  negligent  In  know- 
ingly employing  such  a  person  to  do  the  work, 
and  would  be  responsible  for  any  negligence  of 
sndi  contractor  In  tbe  same  manner  tbat  the 
contractor  wonid  be  liable  for  his  own  negli- 
gence." Tbe  supreme  court  was  of  opinion  that 
this  language  imposed  apon  tbe  borough  too  lim- 
ited a  measure  of  ilablllty, — that  It  would  he 
liable  as  stated,  not  only  In  consequence  of 
negligence,  which  would  certainly  be  most  gross, 
in  knowingly  employing  Incompetent  contract- 
ors, but  slBO  in  falling  to  exercise  due  and  rea- 
sonable care  to  select  such  as  were  skilful  and 
competent. 

Id  one  case  the  supreme  court  of  New  York 
has  held  that  a  person  employing  a  contractor 
to  engage  In  blasting  operations  does  not  per- 
form the  duty  Incumbent  npon  him  with  refer- 
ence to  iearnlng  of  tbe  contractor's  eompetency, 
by  an  Inquiry  of  one  by  whom  he  was  Informed 
that  the  contractor  had  done  work  In  blasting 
sewers  reasonably  well,  but  who  did  not  Inform 
him  that  be  had  ever  done  the  kind  of  work  for 
whicb  he  was  to  be  employed.  Berg  y.  Parsons 
(1805)  84  Hun,  60,  31  N.  Y.  Supp.  1091.  The 
decision  Itself  was  reversed  by  the  court  of  ap- 
peals (1808)  156  N.  Y.  109,  41  L.  B.  A.  391, 
66  Am.  Bt  Rep.  642,  60  N.  B.  057.  But  this 
particular  aspect  of  the  evidence  was  not  dls- 
eossed  lo  tho  opinion  of  the  majority.  The 
views  of  the  mlnorl^  were  thus  stated  by  Gray, 
J.  (with  whom  tbree  other  members  of  the 
court  agreed)  :  "The  conclusion,  therefore, 
which  I  reach  after  a  careful  consideration  of 
the  question  Is  tbat  tbe  defendant,  In  employing 
a  contractor  to  blast  out  the  rock  upon  his 
premises,  a  work  obviously  dangerous  to  the 
adjoining  owner,  owed  a  legal  duty  to  the  plain- 
tiff to  carefully  select  one  who  was  both  com- 
petent and  careful,  and  that  for  a  fallore  to 
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then,  of  course,  he,  being  wiUiout  the  power, 
is  also  without  the  responsibility. 

Buah  T.  Grant,  22  Ky.  L.  Rep.  1766,  61  8. 
W.  363;  King  v.  Tork  C.  d  H.  B.  U. 

Co.  66  N.  Y.  181.  28  Am.  Rep.  37;  Carter 
V.  BeHin  Mxllt  Go.  68  N.  H.  52,  42  Am.  Rep. 
572;  WaboHh,  8t.  L.  A  P.  R.  Co.  v.  Farver, 
111  Ind.  196,  60  Am.  Rep.  696.  12  N.  E.  296; 
aorham  v.  Gross,  126  Mass.  282,  28  Am. 
Rep.  224;  Engel  v.  Eureka  Olub,  137  N.  Y. 
100.  83  Am.  St.  Rep.  692,  32  N.  E.  1052; 
Billiard  v.  Richardson,  3  Gray,  349,  63  Am. 
Dec  743;  Aobtfum  v.  Webb,  II  Bush,  474; 
Bailey,  Master'a  Liability  for  Injuries  to 
Servant,  p.  467. 

Oil'  petition  for  rehearing. 

There  is  no  pretense  that  any  servant  hav- 
ing any  connection  with  the  blasting  had 

perform  tbat  duty,  under  the  circumstances  of 
this  case,  be  became  responsible  for  any  injury 
to  the  plalntlfTs  property  resulting  from  the 
contractor's  negllgwce.  I  think  that  tbere  was 
evidence  adduced,  from  which  the  Jury  might 
Infer  that  the  defendant  had  not  proceeded  with 
that  care  and  due  regard  for  the  plalntlfTs 
rights  which  were  Incumbent  upon  him.  It  may 
not  have  been  very  strong ;  but  It  cannot  be  said 
that  there  was  none  giving  rise  to  inferences." 

The  supreme  court  must  have  concluded  that 
this  Judgment  of  the  court  of  appeals  did  not 
preclude  it  from  making  another  application  of 
the  doctrine  that  an  employer  may  be  cbai^nd 
.with  liability  on  tbe  ground  of  his  having  em- 
ployed an  hicompetent  omtractor,  for  in  the 
later  case  of  Fox  v.  Ireland  (1900)  46  App.  Dlv. 
541,  til  N.  Y.  anpp.  1061.  It  was  held  that  a 
nonsuit  was  Improperly  directed,  because  the 
defendant  had  not  exonerated  himself  from  lia- 
bility, by  showing  that  he  employed  a  skilled 
and  competent  architect,  and  that  he  could 
rightfnily  relv  upon  htm  both  tor  the  prepara- 
tion of  plans  and  tbe  superintendence  and  in- 
spection of  the  work,  and  that  he  did  not  Inter- 
fere with  tbe  architect  In  the  discharge  of  the 
duties  the  latter  assumed  to  perform  for  the 
owner.  The  architect  could  not  be  said  to  be 
skilled  In  his  business,  because  the  defendant 
considered  him  such  or  the  architect  represented 
himself  to  be  such,  as  by  signing  the  plana 
Nor  was  It  enough  for  the  defendant  to  say  tbat 
he  relied  upon  the  approval  of  tbe  plans  by  the 
building  department,  as  a  certificate  of  capacity 
or  competency  of  the  architect  he  employed.  In 
Burke  v.  Ireland  (1301)  166  N.  Y.  805.  59  N.  BL 
914,  a  case  arising  out  of  the  same  accident  as 
Fox  V.  Ireland,  the  employer  was  absolved  from 
liability  by  the  court  of  appeals.  But  the  ques- 
tion of  the  competency  or  Incompetency  of  tbe 
architect  was  not  adverted  to. 

For  another  case  In  which  Is  recognised  the 
same  doctrine  as  that  which  Is  embodied  In 
Berg  V.  Parsons,  supra,  see  Hawke  v.  Brown 
(1898)  28  App.  Div.  37,  50  N.  Y.  Supp.  1032, 
infra,  this  subdivision. 

It  has  been  laid  down  that,  although  the  re- 
lation of  master  and  servant  does  not  exist  be- 
tween a  hospital  and  the  phyaklana  and  sur- 
geons engaged  by  it;  the  hospital  Impliedly  mi- 
dertakes  to  enrdse  reasonable  care  in  select- 
ing persons  who  are  skilful  and  trustworthy  In 
their  profession ;  and  that.  If  a  patient  receives 
injury  throu^  tbe  ne^ect  of  ^^f^^^^^^j'^ 
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any  knowledge  of  the  presence  of  plaintiff  in 
the  tunnel.  If  Mction  hands  en^iged  in  re- 
pairing the  track  had  failed  to  warn  plain- 
tiff that  blaating  waB  being  done  at  the 
other  end  of  the  tunnel,  it  would  hardly  be 
contended  that  they  had  failed  in  a  matter 
witiiin  the  scope  of  their  employment;  and 
yet  the  duties  of  the  men  in  charge  of  a 
train  which  was  carrying  dirt  from  the  tun- 
nel were  quite  as  distinct  from  the  work  of 
blasting  as  the  duties  of  section  hands 
would  have  been. 

Congar  v.  Chicago  d  N.  W.  R.  Co.  24  Wis. 
167,  1  Am.  Rep.  164;  Walker  v.  Hannibai  d 
St.  J.  R.  Co.  121  Mo.  576,  24  L.  R.  A.  363, 
42  Am.  St.  Rep.  547,  26  S.  W.  360;  TttWey 
T.  Boston  &  M.  R.  Go.  70  N.  H.  348,  47  Atl. 
261. 

The  master  is  not  bound  by  the  acts  of  his 
servant  bc^nd  the  scope  of  his  employment. 
Sherley  v.  Billings,  8  Bush,  147,  8  Am. 


Hat. 

Rep.  461;  Winnegar  v.  Central  Pom.  B.  Co. 
85  Ky.  547,  4  S.  W.  237 ;  Smith  v.  LouisviUe 
d  N.  R.  Co.  05  Ky.  11,  22  U  R.  A,  72,  23  S. 
W.  652 ;  Kenton  Ine.  Co.  v.  Boioman,  84  Ky. 
430,  1  S.  W.  717. 

Simple  acquiescence  on  the  part  of  a  rail- 
road company  in  the  use  of  ita  trade  in  this 
way  does  not  confer  authority  or  riglit,  nor 
amount  to  license,  so  to  use. 

Brown  v.  Louisville  d  N.  R.  Co.  17  Ky.  L. 
Rep.  145,  30  S.  W.  639;  Chesapeake  d  O.  iC. 
Co.  V.  Perkins,  20  Ky.  L.  Rep.  608,  47  S.  W. 
259 ;  Conley  v.  Oinoinnati,  N.  0.  d  T.  P. 
Co.  89  Ky.  402,  12  S.  W.  764. 

Mr.  Walker  D.  Hinea  also  for  appel- 
lant. 

Messrs.  B.  F.  Procter  and  Prootw  * 
Herdman,  for  appellee: 

The  jury  are  the  judges  of  contributory 
negl%ence. 

1  Thomp.  Neg.  5  13,  p.  113;  DrisooU 
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ercise  such  care,  be  Is  entitled  to  look  to  the. 
hospital  for  iDdemnlty,  unless  It  eajoys  soma  ex- 
traordinary exemption  from  Itabllltj.  Olavln 
T.  Rhode  Island  Hospital  (1878)  12  R.  I.  411, 
424,  S4  Am.  Rep.  875.. 

In  Evang  v.  Murphy  (1898)  87  Md.  498,  40 
Atl.  109,  It  wae  held  that  a  prayer  for  an  In- 
struction to  the  effect  that  defendant  was  not 
liable  "If  he  envloycd  an  experienced  and  com- 
petent builder  to  do  the  work,  who  exercised 
ordinary  care  In  the  conatructlon  of  the  same," 
had  been  properly  excepted  to,  as  the  proof  was 
uQcontradKted  that  the  person  so  employed  was 
not  a  builder,  but  a  blacksmith,  who  had  never 
bnllt  a  house. 

In  Ware  v.  St.  Paul  Water  Co.  (1870)  2  Abb. 
(U.  S.)  261,  Fed.  Cab.  No.  17,172,  It  was  as- 
Bunied  by  Nelson,  J.,  In  his  charge  to  the  Jary 
that  an  employer  is  liable  for  the  negligence  of 
an  Incompetent  or  unsuitable  contractor. 

In  Boblnson  v.  Webb  (1875)  11  Bush,  464,  It 
was  observed  tbat  one  of  the  elements  which 
must  be  present  In  a  case  In  order  that  the  em- 
ployer may  escape  Ilablltty  is  that  "the  party 
employed  Is  skilled  In  the  performance  of  the 
duty  which  he  undertakes." 

In  Neumann  v.  Oreenlaaf  Real  Estate  Co. 
(1898)  78  Mo.  App.  826,  It  was  assumed  by  the 
court  that,  If  there  bad  been  evidence  to  sup- 
port such  a  theory,  the  defendant  might  have 
been  held  liable  on  the  ground  that  the  con- 
tractor was  not  a  fit  person  to  be  Intrnsted  with 
the  work. 

In  the  opinion  of  the  writer  these  statements 

and  decisions  farnlsh  a  sufficient  body  of  au- 
thorities to  warrant  the  conclusion  tbat  an  em- 
ployer may  be  held  liable  on  the  ground  of  neg- 
ligence In  Hclectlng  a  contractor  who  does  not 
possess  that  measure  of  skill  and  experience 
which  the  stipulated  work  demands.  That  no  ob- 
jection can  be  made  on  the  score  of  principle  to 
such  a  doctrine  seems  to  be  Indisputable.  The 
cases  bearing  dlrect'y  on  the  question  are.  It 
must  be  aulmltted,  extremely  few  In  comparison 
with  those  In  which  the  same  species  of  negli- 
gence has  been  discussed  In  regard  to  the  choice 
of  servants.  But  the  Importance  which  might 
otherwise  attached  to  this  circumstance,  as  an 
Indication  that  Judicial  opinion  was,  on  the 
whole,  opposed  to  allowing  an  action  to  be  main- 
tained on  this  ground,  Is  greatly  diminished, 
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when  we  advert  to  two  obvious  consideratloia, 
first,  that.  Id  most  Instances,  persons  exercising 
distinct  and  independent  callings  have  acqnlred 
bj  experience,  or  special  training,  or  otherwise  a 
measure  of  skill  adequate  to  satisfy  ^e  legal 
standard,  and,  secondly,  that  the  employer.  In 
his  own  Interests,  may  be  expected  to  see,  and 
Qsually  does  see,  tliat  the  contractor  whom  he 
engages  Is  competent,  In  view  of  'Jieae  facts. 
It  Is  clear  that  the  evidence  will  seldom  be  of 
such  a  description  that  It  will  be  worth  while 
for  a  plaintiff  to  count  Bpeciflcallr  upon  the  un- 
fitness of  the  contractor.  ^ 

Both  on  principle  end  auth6rlt7  It  Is  manifest 
tbat  a  defendant  cannot  be  held  liable  on  the 
ground  of  bis  having  employed  an  Incompetent 
or  otherwise  unsuitable  contractor,  unless  ft 
also  appears  that  he  either  knew,  or  by  the  ex- 
ercise of  reasonable  care  might  have  ascertained, 
that  the  contractor  was  not  properly  qualified  to 
undertake  the  work.  Whether  doe  diligence  has 
been  used  in  making  inquiries  Is  determlnad 
from  a  consideration  of  the  evidence  sulmltted. 
Berg  V.  rarauns  (1895)  84  Hun,  60,  31  N.  T. 
Supp.   1091,  supra,  this  subdivision. 

In  an  action  against  the  city  of  New  York  for 
damages  caused  by  negligent  blaating  In  exca- 
vating a  street,  the  exclusion  of  evidence  which 
plaintiff  offered  to  prove,  that  the  contractor 
who  did  the  work  "was  notoriously  Incompetent 
and  Incapable  to  perform  the  work,"  was  held 
to  be  proper  for  reasons  thus  stated :  "The  of- 
fer was  not  broad  enough  In  offering  merely  the 
fact  of  the  contractor  being  notoriously  incom- 
petent.  without  showing  that  the  defendants  bad 
knowledge  of  such  Incompetency  at  the  time  of 
employment,  or  such  facts  as  would  show  them 
guilty  of  negligence  In  making  such  contract. 
The  corporations  are  not  to  be  presumed  to 
know  more  than  other  bodies  corporate  oe  lo- 
dlvldoals ;  and,  if  they  are  sought  to  be  held  lia- 
ble for  employing  improper  persons  to  do  the 
work  of  the  public,  It  can  only  be  after  knowl- 
edge of  such  Incwnpetency  te  shown."  Kelley  v. 
New  York  (185B)  4  B.  D.  Smith,  291. 

In  Hawke  v.  Brown  (1898)  2S  App.  Dlv.  87, 
50  N.  Y.  gapp.  1032,  It  was  observed  that  this 
decision  seems  never  to  have  been  questioned  or 
disapproved.  In  express  terms,  by  any  subse- 
quent decision  of  the  courts  of  New  York,  and 
that  it  wsfl  rendered  after  the  lodnaeat  In.  the 
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Nwxirk  d  B.  Lime  d  Cement  Go.  37  N.  Y. 
638,  97  Am.  Dec.  761;  Thompson  v.  Lotoell, 
h.d  E.  street  B.  Co.  170  Mass.  577,  40  L. 
B.  A.  345,  64  Am.  St.  Bep.  323,  49  N.  E. 
913;  Wettxnlle  Coal  Co.  v.  Sohtoarte,  177  111. 
272,  62  N.  E.  276;  QUmore  t.  Bteifey,  163 
Ind.  33,  53  K.  IS.  1017;  Chicago  d  B.  B.  Co. 
T.  Kreig,  22  Ind.  App.  ^3,  63  N.  E.  10S3. 

Every  man  upon  the  work  was  an  agent 
and  eerrant  of  the  appellant, — as  mudi  so 
as  any  brakeman  or  conductor  upon  one  of 
its  trains.  The  corporation  took  with  char- 
ter f  ranohises  oartain  burdens  which  it  oould 
not  delate  to  anotiier. 

CarrolltoH  Furniture  Mfg.  Co.  v.  Carroll- 
ton,  104  Ky.  526,  47  3.  W.  439,  886;  Speed 
T.  Atlantic  d  P.  B.  Co.  71  Mo.  303;  Detroit 
T.  Ooreyj  9  Hioh.  166,  80  Am.  Dec.  78; 
hetiher  y.  ygabaah  Nav.  Co.  14  lU.  86,  66 
Am.  Dec  494;  Storra  r.  Utica,  17  N.  Y.  104, 
72  Am.  Dec.  437 ;  Bailey  v.  New  York,  3  Hill, 


631,  38  Am.  Dec  669 ;  Loioell  v.  Boston  d  L. 
B.  Corp.  23  Pick.  24,  34  Am.  Dec  33 ;  Uil- 
Uard  V.  Biohardson,  3  Gray,  349,  63  Am. 
Dec  745;  Chicago,  Si.  P.  d  F.  du  L.  B.  Co. 
V.  McCarthy,  20  111.  385,  71  Am.  Dec  285. 

Plaintiff  had  the  right  to  go  where  he  did 
to  hire  to  the  contractors. 

Shelby  V.  Cincinnati.  N.  O.  d  T.  P.  B.  Co. 
8  Ky.  Lu  Bep.  980,  3  S.  W.  167;  Baltimore 
d  0.  S.  Co,  T.  Brdnig,  26  Md.  378,  90  Am. 
Dee.  67;  Brymer  v.  Southern  P.  Co.  90  Cal. 
496,  27  Pae.  371 ;  Louitoille  d  V.  R.  Co.  v. 
Bvrg,  17  Ky.  L.  Bep.  1105,  82  S.  W.  616. 

Messrs.  W.  L  DMlameyt  JTokn  W.  Vtrnf, 
and  C.  P.  Oltaiiavlt  also  for  appellee. 

QmSjt  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  instituted  in  the  Muhlen- 
berg dronit  court  by  the  plaintiff  (now  ap- 
pellee) against  the  appellant  and  the  Globe 


ume  case,  aa  reported  Id  (1854)  II  N.  Y.  432, 
cod  was  not  reversed  thereby,  as  had  been  er- 
roneousl;  stated  lu  manj  ol  the  Iwoks. 

The  mere  fact  that  the  contractor  was  oegli- 
sent  In  respect  of  the  work  In  qnestlon  affords 
no  presumption  that  the  emplr-Ter  was  guilty  of 
negligence  in  having  engaged  him.  An  employer 
has  the  light  to  place  reliance  npon  the  sup. 
poaed  gnaliflcatlons  and  good  character  of  the 
contractor,  and  Is  not  bound  to  anticipate  mis- 
conduct on  his  part.  Hawke  v.  Brown  (1898) 
28  App.  Dlv.  87,  60  N.  Y.  Supp.  1032. 

In  formal  contracts  It  Is  usual  to  Insert  some 
provision  by  which  the  employer  reserves  the 
power  of  engaging  another  contractor,  If  the 
work  Is  not  being  performed  In  a  sstlsfsctory 
manner.  As  snch  a  stlpDlatlon  Is  obvlocsly  In- 
serted for  the  benefit  of  the  employer  himself, 
there  would  seem  to  be  sufficient  ground  for  say- 
ing that  It  cannot  In  any  way  enlarge  as  re- 
■pects  third  persons,  his  obligation  to  remove  an 
Incompetent  contractor.  Bat  the  point  Is  one 
which  the  courts  have  scarcely  touched. 

In  Gilbert  v.  Beach  (18S5)  4  Duer,  423,  It 
was  remarked,  arguendo,  that,  even  If  a  land- 
owner who  has  surrendered  hla  premises  to  one 
who  has  agreed  to  erect  a  building  thereon  has 
the  power  of  removing  the  contractor  from  the 
possession  of  the  premises,  "It  Is  not  a  power 
which  be  Is  bonnd  to  exercise,  or  can  be  jnatlfled 
In  ezerclsing,  unless  the  known  misconduct  of 
the  contractor  has  been  such  as  to  render  Its  ex- 
ercise a  positive  duty.  " 

Whether  a  contrai;tor  whose  financial  means 
are  InsnfRclent  to  enable  him  to  Indemnify  ade- 
quately the  persons  who  may  be  Injured  by  hts 
negligence  is  unsuitable  In  such  a  sense  that  the 
fact  of  his  having  been  eolployed  Imports  legal 
colpablllty  as  regards  third  persons,  Is  a  ques- 
tion which,  as  "jet,  can  hardly  be  considered  as 
settled.  The  writer  has  found  only  two  deci- 
sions which  throw  light  upon  the  subject,  and 
In  these  a  dlspoeitlon  Is  shown  to  restrict  the 
employer's  liability,  as  predicated  on  this 
ground,  to  cases  In  which  the  stipulated  work  la 
Intrinsically  dangerous. 

In  Kellogg  V.  Payne  (  1866)  21  Iowa,  675,  the 
fo'lowlog  longnage  was  used :  "If  a  responsible 
proprietor  having  a  work  to  perform,  the  ex- 
ecution of  which  would  be  necessarily  attended 
with  danger  and  probable  Injury  to  third  per- 
66  L.  B.  A. 


sons,  should  let  the  doing  of  the  work  by  con- 
tract to  an  irresponsible  party  with  the  view 
and  for  the  purpose  of  avoiding  personal  lis. 
bllll7  for  any  damMes  that  might  result  from 
Its  execudtm  in  the  manner  required,  we  will 
not  say  that  such  proprietor  would  not  be  liable 
for  such  damage.  But  his  liability  In  snch  case, 
if  It  existed  at  all,  might  well  be  held  to  rest 
upon  the  fraud  or  mote  fldes  of  such  propris- 
tor." 

In  Lawrence  v.  Shlpman  (1878)  39  Conn. 
6S6,  Judge  Seymour,  discussing  tbe  contention 
tbat  liability  might  be  Imputed  on  the  ground 
that  the  person  employed  was  pecuniarily  irre< 
sponsible,  said :  "I  am  not  prepared  to  say  that 
this  fact  may  not  be  of  some  weight  where  the 
work  to  be  done  Is  hazardons  to  others.  If  a 
person  having  an  interest  In  a  Job  which  nat- 
urally exposes  others  to  peril  should  attempt  to 
shield  himself  from  responsibility  by  contract- 
ing with  a  bankrupt  mechanic,  I  think  the  em- 
ployers might  be  subjected  for  damages  done  by 
the  contractor :  but,  as  before  stated,  the  work 
to  be  done  by  tbe  contractor  Involved  no  peril  In 
Ite  usual  performance,  and  I  cannot  hold  the  de- 
fendants liable  under  this  claim." 

It  may  fairly  be  doubted,  however,  whether 
the  position  thus  taken  Is  tenable.  There  seems 
to  be  no  logical  alternative  between  a  doctrine 
under  which  the  employer  would  be  held  liable. 
Irrespective  of  the  nature  of  tbe  work,  if  he  de- 
liberately cbose  a  contractor  who  was  financial- 
ly Irresponsible,  and  a  doctrine  under  which 
snch  action  would  always  be  Imputed  as  negli- 
gence. The  mischief  resulting  from  the  Inabil- 
ity of  a  contractor  to  respond  in  damages  to  a 
person  who  has  actually  been  Injured  Is  the 
same  whether  the  work  is  or  Is  not  dsngeroua 

III.  yonperfortnancg  bt/  etaplover  of  dwMes  not 
out  by  the  contract  upon  the  contractor. 

It  Is  obvious  that  the  employer  remains  liable 
for  the  nonperformance  of  kay  duties  which 
arise  out  of  the  work  In  question,  and  which  are 
not  devolved  upon  the  contractor.  Whether  tbe 
particular  duty  violated  In  tbe  given  instance 
has  been  so  devolved  Is  determined  from  a  con- 
sideration of  the  contract  and  Its  subject-matter. 

In  Pendlebury  v.  Qreenhelgh  (1876)  L.  R.  1 
Q.  B.  Dir.  86,  24  Week.  Rep.  98,  46  UJ.^S^t^ 
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Contracting  Company.  It  was  substantially 
allc^ied  in  the  petition  that  the  Globe  Steam- 
Shoveling  Company  was  a  corporation  with 
power  to  sue  and  be  sued  under  that  name, 
and  that  on  the  2d  day  of  Febniaty,  1897, 
the  appellant  railroad  company  and  the 
shoveling  company  did^  in  the  county  of 
Muhlenberg,  by  their  gross  negligence,  great- 
ly and  permanently  injure  the  plaintiff,  and 
did  thereby  cause  him  great  mental  and 
phyaical  suffering,  and  permanently  injured 
hiB  ability  to  earn  money, — all  to  his  dam- 
age in  the  sum  of  $15,000;  Uuit  on  said  day 
defendants  were  tofpi^ed  in  blasting  stone 
and  removing  same  from  a  tunnel  on  the 
line  of  said  railroad,  and  that  said  shovel- 
ing company  was  thus  acting  as  the  agent, 
servant,  and  employee  tA  said  railroad  ccmi- 

N.  8.  3,  33  L.  T.  N.  S,  472,  defendant  was  Bar-  , 
ves-or  of  highwayB,  appointed  by  the  vestry  of  a 
parish  at  a  salary.  By  a  resolation  of  ttae  com- 
mittee of  manocenient  for  the  highways,  ap- 
pointed br  tbe  vestry.  It  was  ordered  that  abont 
ISO  yards  of  a  road  should  be  raised,  and  the  de- 
fendant, as  surveyor,  was  directed  to  carry  out 
the  resolution.  Defendant  contracted  with  O. 
to  do  tbe  labor  at  a  sped  fled  price  per  yard,  the 
vestry  finding  stones  and  materials.  G.  worked 
himself,  and  emplored  and  paid  his  own  men, 
and  tbe  defendant,  as  snrveyor,  employed  men  to 
cart  materials  to  the  ground.  Defendant  set  the 
work  out,  and  determined  the  levels,  but  bad 
nothing  to  do  wltb  the  paving  himself,  except 
superintending  on  behalf  of  the  committee.  The 
work  was  carried  out  by  raising  one  balf  of  tbe 
width  of  tbe  road  aboot  a  foot,  leaving  the  other 
half  at  Its  old  level ;  and  a  considerable  length 
of  road  was  so  left  without  light  or  fencing  at 
night.  In  consetincnce  of  tbls,  tbe  dogcart  of 
tbe  plaintiff,  which  he  was  driving  along  the 
road,  wsa  npset  and  he  was  Injured.  Defendant 
had  been  previously  warned  of  tbe  dangerous 
condition  of  tbe  road.  The  Jury  found  that  leav- 
Ing  tbe  road  In  its  then  state,  without  light  or 
warning,  was  negligence;  but  that  defendant 
did  not  personally  Interfere  In  doing  the  work, 
or  directing  the  road  to  be  left  as  It  waa  Upon 
this  evidence,  It  was  held — ^the  eonrt  having  pow- 
er to  draw  Inferences  of  fact — ^that  tbe  defend- 
ant was  liable.  Referring  to  the  order  of  tbe 
committee.  Lord  Calms  said :  "I  will  aasome 
that  the  defendant,  as  he  could  not  have  carried 
oat  tbe  resolation  with  his  own  hands,  wonid 
not  have  been  responsible  In  the  present  in- 
stance, If  be  bad  contracted  In  a  proper  manner 
with  8  third  person  to  carry  out  the  work  with 
all  Its  Incidents.  But  he  did  not  contract  with 
John  Grecnhaigh  for  the  performance  of  the 
work  as  a  whole.  He  contracted,  at  most,  for 
the  performance  of  a  part  only.  .  ,  .  The 
work  to  be  done  was  of  a  complex  kind ;  It  con- 
sisted of  four  parts,  tbe  materials,  labor,  snper- 
Intendence,  and,  as  Incident  to  the  work,  llght- 
iDK  and  fencing  during  the  night.  We  have, 
therefore,  to  look  and  see  what  the  defendant 
contracted  for  with  John  Greenhalgh  out  of 
these  four  Items.  I  cannut  aee  that  be — It  Is 
slated  expressly — contracted  for  anything  ex- 
cept labor :  the  materials  were  found  by  tbe 
vestry,  superintendence  by  the  defendant,  as  sur- 
veyor, hi  whom  was  tbe  fencing  and  lighting 
to  be  supplied?  The  defendant,  no  doubt,  might 
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pany,  and  under  the  direction  and  oontral  <rf 
said  company,  uid  did,  while  acting  aa  such 
agent  and  servant,  by  gross  negligwoe  blaat 
with  dynamite  a  great  mass  of  stone  and 
dirt,  and  by  such  gross  negligence  caused  tlie 
same  to  fall  upon  the  plaintiff,  and  injure 
him  as  aforesaid,  all  of  which  was  d«w  by 
defendants  and  received  by  plaintiff  without 
fault  on  his  part,  and  was  the  direct  and 
proximate  result  of  the  gross  negligence  of 
the  defendant  railroad  company  and  its  agent 
and  servant,  the  shoveling  ccnnpany.  The 
first  paragraph  of  the  answer  of  appellant 
may  be  treated  as  a  traverse  of  the  aver- 
ments of  the  petition  showing  injury  to 
plaintiff  or  negligenoe  upcn  tbe  part  of  the 
defendant  or  its  agents  or  servanta.  In  the 
second  paragraph  it  is  aubatantiaUy  averred 

,  have  stipulated  that  the  man  supplying  the  labor 
should  supply  tbe  light  or  fencing.  The  con- 
tract, we  are  Informed,  was  not  in  wrltlag, 
and  WG  must  lake  It  that  the  labor  alona  waa 
contracted  for.  If  the  defendant  did  not  con- 
tract for  tbe  fencing  or  lighting,  then  the  duty 
of  fencing  and  lighting  remained  in  the  defend- 
ant for  which  he  remained  responsible."  Tbe 
view  thus  taken  of  tbe  facts  did  not  agree  with 
that  which  bad  been  previously  taken  by  tbe 
court  of  Queen's  boich  In  Tsylor  v.  Greenhatgli 
(1874)  L.  B.  9  Q.  B.  487.  43  li.  J.  Q.  B.  H.  8. 
168,  81  L.  T.  N.  8.  184,  23  Week.  Rep.  4.  Be- 
versed  In  (1876)  24  Week.  Uep.  311,  In  which 
tbe  judgment  bad  proceeded  upon  the  assump- 
tion that  tbe  defendant  bad  relieved  himself  of 
all  responsibility  by  contracting  with  a  third 
person  for  tbe  carrying  out  of  tbe  work  In  its 
entirety. 

In  Gilbert  v.  Beach  (18S5)  4  Duer,  423,  tbe 
carpenter  employed  upon  the  defendant's  build- 
ing had  agreed  to  construct  a  suitable  gutter  to 
receive  the  water  falling  upon  the  rooC,  and  a 
leader  nmnlnfr  down  to  fb.9  basement,  where  It 
was  to  be  connected  with  a  main  pipe  leading 
Into  tbe  sewer.  One  Bsturday  evening  this 
leader  was  left  anflntshed,  with  its  lower  end 
some  12  or  16  feet  above  the  ground,  and  no 
effectual  means  were  provided  for  carrying  off 
the  water,  the  consequence  being  that,  during 
a  heavy  rain  storm  wbldi  occurred  b^ore  wwk 
was  resumed  on  Monday,  the  water  flowed 
tbrough  the  leader  onto  the  ground,  and  thence 
Into  the  premises  of  the  plaintiff,  and  Injured 
his  goods.  The  liability  of  the  defendant  was 
denied  by  the  lower  court,  which  considered 
that  the  case  was  governed  by  the  general  prin- 
ciple that  an  employer  Is  not  answerable  for  ttae 
negligence  of  an  Independent  contractor,  unless 
the  misconduct  which  produced  the  injury  was 
known  to  blm,  and  It  was  bis  doty,  and  In  bis 
power,  to  have  prevented  the  consequences  of 
that  misconduct.  Tbls  Judgment,  by  which  a 
veidlct  for  the  plaintiff  was  set  aside,  was  re- 
versed by  the  court  of  appeals  (1898)  16  N.  T. 
606,  which  was  of  opinion  that  there  bad  been 
a  mistrial.  Inasmuch  as  tbe  essential  question  of 
fact,  whether  the  act  which  catised  tbe  injury 
bad  or  bad  not  been  authorised,  had  been  Ig- 
nored. On  the  second  trial  of  the  cass  the 
Judge  directed  a  verdict  for  the  defendant,  al- 
though evidence  was  Introduced  to  tbe  dfect 
that  he  iiad  uudertaken  to  furnish  tbe  pipe 
Which  was  to  be  connected  In  the  basement  cC 
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that  on  said  day  of  the  injury  th«  plaintiff 
was  walking  along  on  defendant's  lailToad 
track,  and  tbrough  a  tunnel  on  said  rail- 
road, in  said  ooimty,  and  treBpassing  upon 
defendant's  trade  and  pTemisea,  vliere  Jie 
had  no  right  to  be;  and  that  while  so  ties- 
passing  he  was  injured  by  the  effects  of 
blasting  whidi  was  then  and  there  being 
done,  and  not  by  defendant's  agents  or  serv- 
ants or  employees,  but  being  done  by  its  co- 
defendant,  the  Globe  Contracting  Company, 
under  and  by  virtue  of,  and  pursuant  to,  a 
written  contract  made  and  entered  into  by 
and  between  it  and  the  Olobe  Contracting 
Company  of  date  November  26,  1896.  The 
alleged  contract  is  copied  in  the  answer,  but 
is  of  audi  oonaiderable  length  that  we  deem 
it  unnecessary  to  copy  it  in  this  opinion. 

the  balldlug  with  the  leader.  The  geocral  term 
affirmed  the  Judgment  entered  on  this  verdict, 
holding  that  the  Injury  had  happened,  not  by 
the  defendant's  fault  or  neglect,  not  because 
he  bad  done  or  anthorlted  to  be  done  anrthlng 
whidi,  tf  done,  and  as  aathorlsed  him  to  be 
doce,  was  Injarlons  or  danfcerons, — bat  because 
the  aeivants  or  agents  of  the  contractors  were 
Diligent  In  tbe  manner  of  doing  the  work,  and 
had  left  a  portion  of  the  work  over  Sunday  tn 
tatih  a  eondttion  as  to  cause  tbe  damage.  (1869)  5 
Bosw.  445.  The  position  coaleoded  for  by  tbe 
plaintiff,  that  the  conclusion  which  would  other- 
wise have  been  indicated  by  such  a  state  of  facts 
should  not  be  drawn,  for  the  reason  that  It  was 
proved  to  have  been  the  doty  of  tbe  defendant, 
as  between  him  and  tbe  contractors,  to  put  in 
tbe  Iron  pipe  which  was  to  conduct  the  water  to 
the  sewer  in  tbe  street,  was  held  to  be  untena- 
ble, since  tbe  omission  to  perform  this  dnty 
could  not  prevent  or  binder  the  contractors  in 
the  execution  of  tbeir  agreement  to  carry  the 
leader  down  Into  the  basement.  There  was  ac- 
cordingly no  legal  connection  between  tbe 
neglect  of  the  defendant  and  the  neglect  of  the 
contractors.  This  Judgment  was  reversed  by 
tbe  court  of  appeals  on  the  ground  that,  after 
the  Introduction  of  the  evidence,  with  respect  to 
the  defendant's  undertaking  to  furnish  the  pipe 
and  the  possibility  that  the  accident  would  not 
have  occurred  If  It  had  been  furnished  to  time, 
his  nonliability  should  not  have  been  declared, 
as  a  matter  of  law.  See  the  report  In  (1859)  6 
Bosw.  455. 

In  a  case  where  a  landowner  bad  employed 
several  contractors  to  execute  different  parts  of 
the  work  of  constructing  a  building,  and  noth- 
ing appeared  In  the  contracts  as  to  the  super- 
vision of  tbe  nork,  or  tbe  duty  of  placing  guards 
around  the  excavations  made  for  the  founda- 
tions, the  court  was  of  opinion  that  the  duty  of 
erecting  and  maintaining  a  snfflclent  barrier  was 
not  shifted  from  the  defendant  to  the  contract- 
ors, or  either  of  them.  Homao  v.  Stanley 
(1870)  M  Pa.  464,  6  Am.  Rep.  389. 

The  fact  that  a  railway  company  has  em- 
ployed a  contractor  to  grade  Its  roadbed  will  not 
release  It  from  liability  for  damages  caused  by 
Its  failure  to  keep  up  the  fences  along  the  right 
of  way.  Pound  v.  Port  Huron  ft  8.  W.  R.  Co. 
(1884)  54  Mich.  13,  19  N.  W.  570  (crops  Injured 
by  cattle  which  escaped  from  the  right  of  way). 

Where  a  bnlldlng  is  being  constructed  by  an 
Independent  contractor,  It  Is  his  duty,  and  not 
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The  purported  signature  of  the  oontractii^ 
company  reads  as  follows :  "CUobe  Contract- 
ing Company,  by  ,  President."   It  is 

also  signed,  "Louisville  ft  Nashville  Rail- 
road Company,  by  K  Ifonfort,  Chief  En- 
gineer." It  is  further  all^;ed  that  the 
blasting  by  vhidi  plaintiff  was  injured  was 
done  by  said  independent  contractor,  tbe 
Qlobe  Contracting  Compaiqr,  and  that  over 
the  nuumer  of  doing  said  work  appellant  did 
not  have  or  exercise  any  control  other  than 
that  which  is  specified  in  said  contract; 
that  those  engaged  in  doing  said  work  and 
making  said  biasts-from  which  plaintiff's  in- 
jury resulted  were  the  servants  and  agents 
of  Ha  Qlobe  Contracting  Company,  and  not 
the  servants,  agents,  or  employees  of  appel- 
lant; tha.t  the  servants  of  said  contractor, 

the  owner's,  to  furnish  subcontractors  and  their 
subordinates  with  a  correct  copy  of  the  plans 
and  specifications  as  approved  for  their  guid- 
ance, and  the  owner  cannot  be  held  liable  for 
Injaty  eaosed  to  an  employee  of  a  snbcoatractor 
on  the  groand  that  he  failed  to  perform  that 
duty  pereonally.  Hawke  v.  Brown  (1808)  28 
App.  Div.  87,  60  N.  Y.  Supp.  10S2. 

IV.  Employer'a  torttouM  act  oo-operaUng  v>tth 
tbttt  of  the  oontraetor  to  prodmee  the  infwy. 

On  general  principles.  It  Is  clear  that  recovery 
may  be  bad  against  tbe  employer,  as  a  Joint 
tort  feasor,  whenever  It  is  shown  that  his  tor- 
tious conduct  co-operated  with  that  of  the  con- 
tractor In  producing  the  Injury  complained  of. 
Lawrence  v.  Shlpman  (1873)  39  COon.  586, 
where  Sevmour,  J.,  said  that,  although  he 
found  no  precedents  to  guide  him  as  to  the 
point,  the  general  principle  of  the  law  led  In- 
evitably to  this  conclusion. 

Whether  this  doctrine  Is  applicable  In  any 
given  Instance  Is  primarily  a  Question  for  tbe 
Jury,  to  be  determined  with  reference  to  the  evi- 
dence adduced. 

la  Bolllday  v.  National  Teleph.  Co.  11800]  2 
Q.  B.  802,  81  L.  T.  N.  8.  202,  08  L.  J.  Q.  B.  N. 
S.  1016,  47  Week.  Rep.  668,  Reversing  [1898] 
1  Q.  B.  221,  68  L.  J.  Q.  B.  N.  S.  302,  1>>rd  Hals- 
bury  observed :  '*It  appears  to  me  that,  upon 
tbe  erldence  given,  there  are  two  definite  and 
distinct  grounds  upon  which  tbe  Judgment  of  the 
deputy  Judge  may  be  supported.  There  was  clear- 
ly evidence  to  the  effect  that  the  work,  In  tbe 
course  of  which  the  accident  happened,  was  be- 
ing done,  not  by  the  person  whom  the  defend- 
ants call  an  independent  contractor  alone,  but 
by  that  person  and  the  defendants  jointly ;  and 
I  think  the  evidence  Justified  the  view  that  they 
were  both  engaged  In  tbe  Joint  operation  under 
such  clrcumetaDces  that  both  of  them  would  be 
responsible  If  there  were  negligence  in  the  per- 
formance of  it  such  as  that  which  occasioned  the 
accident." 

In  Slater  v.  Uersereau  (1876)  64  N.  Y.  138, 
the  defendant  was  held  liable  for  damages  to  the 

pialntifTs  premises  caused  by  a  body  of  water 
which  flowed  from  two  sources — one  of  them 
under  the  control  of  the  defendant,  and  tbe 
other  under  the  control  of  a  sabcontractor.  The 
court  said :  "It  is  true  the  defendant  and 
Uoore  &  Bryant  [the  subcontractors]  were  not 
jointly  Interested  in  reference  to  the  separate 
acts  which  produced  ,f|5',«^(^©mt 
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neither  at  nor  before  tlie  time  ti>e  injury  oc- 
ourred,  had  oi^  knowledge  or  infoimation 
whatever  as  to  the  presence  of  the  phdntiff 
near  or  in  the  viciidty  of  Mud  blast  when  the 
same  was  fixed ;  and  that  when  the  injury  oc- 
curred he  was  a  trespasser  on  said  prem- 
ises, had  no  right  whatever  to  be  there,  and 
the  servants  of  the  said  independent  con- 
tractor had  no  reason  to  believe  tiiat  he  was 
on  or  near  the  premises  at  tlie  time  of  the 
alleged  injury.  It  is  further  averred  that 
at  the  time  of  the  explosion  of  said  blast 
which  injured  the  plaintiif  due  and  timely 
notice  and  warning  were  given,  but,  notwith- 
standing this,  the  plaintiff,  by  his  own  con- 
tributory negligence,  and  wiUi  flagrant  dis- 
regard of  bis  own  safety,  brought  upon  him- 
self all  of  the  injuries  of  which  he  eom- 

the;  acted  Independsntly  of  esich  other,  thej  did 
act  at  the  Bame  time  In  causing  the  damages, 
etc.,  each  contributing  towards  It,  and  altbongb 
the  act  of  each,  alone  and  of  Itself,  migbt  not 
have  caused  the  entire  Injury,  under  the  circum- 
stances presented,  there  is  no  good  reason  why 
each  should  not  be  liable  for  the  damages  caused 
hy  the  different  acts  of  all.  .  .  .  The  water 
with  which  each  of  the  parties  were  lustra- 
mental  in  Injuring  the  plaintiffs  was  one  mass 
and  Inseparable,  and  no  distinction  can  be  made 
between  the  dlffereot  sources  from  whence  It 
flowed,  so  that  it  can  be  claimed  that  each 
cansed  a  separate  and  distinct  Injury  for  whl^ 
each  one  is  separately  responsible." 

In  Chicago  Economic  Fuel  Gas  Co.  Myers 
(18»7)  108  111.  139,  iS  N.  E.  66,  one  of  the 
grounds  of  the  decision  was  that  the  explosion 
of  gas  which  caused  the  accident,  although  It 
was  partly  due  to  the  defective  construction  of 
the  pipe  lice  by  the  contractor,  resulted  In  part 
from  the  negligent  manner  In  which  the  gas  had 
been  eonve^'Sd  through  the  pipe. 

See  also  the  eases  cited  In  the  following  snb- 
dlvlslon. 

T.  Failure  to  remedy  a  nuUanoe. 

Speaking  generally,  an  onployer  cannot  be 
held  liable  on  the  ground  of  maintaining  a  nui- 
sance produced  by  the  collateral  torts  of  a  con- 
tractor, unless  he  has  actually  accepted  the  re- 
sults of  the  work,  and  sssnmed  control  of  the 
subject-matter. 

This  Immunity  necessarily  results  from  bla 
having,  M  hi/pothegi,  devested  himself,  while 
the  contract  was  being  performed,  both  of  the 
right  and  of  the  power  to  control  the  manner  In 
which  the  stipulated  work  should  be  done.  The 
mere  fact  thai  he  may  have  been  notified  of  the 
existence  of  the  nuisance  will  not  render  him 
responsible  for  Its  continuance.  Atlanta  &  F. 
It.  Co.  V.  KImberly  (1891)  87  Ga.  161,  27  Am. 
St,  Rep.  281,  13  8.  B.  277,  where  the  plalntltf 
bad  told  the  company's  agent  that.  In  his  opin- 
ion, a  culvert  in  an  embankment  was  not  large 
enough  to  carry  off  the  water.  The  court  said : 
"If  the  railroad  company  had  no  control  over 
the  contractor  as  to  the  manner  In  which  he 
should  build  the  sewer  or  put  In  the  pipe,  any 
notice  which  the  plalntlfC  might  give  Its  of- 
ficers would  not  make  It  liable.  The  contractor 
being  In  an  independent  employment,  whatever 
he  does  outside  ot  or  bnrond  his  contract  is  a 
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plains;  and  that,  but  for  hia  own  wrongful 
acts,  and  rashness,  and  diaregard  of  liia  am 
safety  as  aforesaid,  he  would  not  have  re- 
ceived the  said  injuries  complained  of.  The 
Globe  Ck>ntTacting  Company,  in  the  first  par- 
agraph of  its  answer,  denied  tiiat  at  the 
time  of  the  alleged  injuries  it  was  under  the 
name  of  the  Qlobe  Omtraeting  Gompai^,  or 
other  name  or  style,  a  corporation  with  pow- 
er to  sue  and  be  sued,  contract  and  be  oon- 
traoted  with,  or  had  any  other  power  or 
rightw  It  appears  from  said  answer  that 
the  company  was  duly  incorporated  under 
the  laws  of  the  state  of  Ohio,  as  required  by 
law,  on  the  31sb  day  of  August,  1897,  and 
that  no  such  corporation  was  in  existence  in 
the  state  of  Ohio  or  elsewhere  prior  to  that 
date.   The  names  of  the  incorporators  are 

collateral  act  for  which  the  employer  is  not  lia- 
ble. He  Is  not  the  servant  or  agent  of  tbe  em- 
ployer, and  tbe  employer  cannot  be  held  liable 
for  any  acts  of  negligence  committed  or  omitted 
by  him  outside  of  his  contract.  Where  the  work 
he  la  engaged  to  do  is  lawful,  tbe  law  presumea 
that  he  will  do  It  in  a  lawful  manner ;  and  If  he 
does  it  lllegBliy,  he  Is  liable,  and  not  the  em- 
ployer." 

This  role,  however.  Is  sobjact  to  exception, 
where  tbe  employer  is  exercising  ovn  the  prem- 
ises on  which  the  stipulated  work  Is  done  a  ri^t 

of  control  which  Is  co-ordinate  and  concurrent 
with  that  which  is  vested  In  the  contractor. 
Under  auch  clrcnmstancefl,  the  nature  and  ex- 
tent of  the  employer's  responsibility  Is  deter- 
mined by  the  principle  ttuit  a  person  "must  not 
sufCer  a  nuisance  to  oontlnne  on  bis  premises  to 
the  injury  of  others,  although  he  Is  not  respon- 
sible for  its  creation."  Vogel  v.  New  York 
(1883)  92  N.  Y.  19,  44  Am.  Rep.  849. 

It  follows,  therefore,  that  be  must  indan- 
ni^  anyone  who  tms  suffered  damage  by  reason 
o(  the  existence  of  tbe  dangerous  conditions, 
even  though  they  may  have  resulted  from  the 
commission  of  some  collateral  tort  by  the  coa- 
tractor,  and  tbe  work  to  which  the  nuisance  waa 
Incidental  was  still  in  progress  when  the  injurr 
waa  received. 

"If  the  owner  of  real  estate  should  wilfullj 
allow  a  nuisance  to  be  created,  or  to  be  con- 
tinued by  another  on  or  adjacent  to  bis  pran- 
lso3.  In  tbe  prosecution  of  a  business  for  his 
benefit  and  under  hia  authority,  when  he  had 
full  power  to  prevent  or  abate  the  nnlsance, 
he  would  be  Justly  liable  for  any  injury  which 
might  result  therefrom  to  another  person.  H«re 
the  owner  would  be  In  the  actual  wrong.  In  wil- 
fully suffering  the  continuance  of  the  nutsanoe. 
upon  the  maxim.  Sic  utere  two  ut  alienum  nom 
ladat."  Clark  v.  Pry  (1858  )  8  Ohio  St.  358, 
72  Am.  "Dec.  590. 

Where  the  owner  of  a  bouse  which  has  been 
burned  leaves  tbe  walls  thereof  standing  In  an 
unsafe  and  tottering  condition,  he  Is  guilty  of 
negligence,  rendering  him  liable  to  an  adjoining 
proprietor  for  damages  resulting  from  tbe  fall 
of  Buch  walls  upon  the  buildings  of  the  latter ; 
and  It  Is  no  defense  to  allege  that  the  injury 
occurred  wblle  bis  premises  were  In  the  sole 
charge  of  a  skilful  ctmtreetor,  under  a  contract 
to  retHilld  the  house.  Sessengnt  t.  Poa^  (1879) 
67  Ind.  408,  88  Am.  Bep.  M. 

In  a  Loolslana  cose  the  coartwhlle  eonccd- 
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also  aet  out  therein.  The  Becond  paragraph 
is  a  denial  of  negligence  on  its  part,  or  that 
it  eaubed  the  injury  complained  of.  The 
third  paragraph  traTerses  all  of  tiie  allega- 
tiona  of  the  petition  aa  to  the  injury  being 
reoelTed  vithout  fenlt  on  plaintiff's  part, 
and  again  denies  Uiat  the  injuries  received 
were  ibe  natural  result  of  the  gross,  or  any, 
negligence  of  the ,  defendant.  The  fourth 
paragraph,  in  suhstance,  alleges  tiiat  timely 
notice  was  given  of  the  blast,  and  tiiat  the 
injury  resulted  from  plaintiff's  own  negll- 
gence.  After  the  filing  of  the  answer  of  the 
Olobe  Ckmtraoting  Company,  the  plaintiff 
dismissed  his  action  without  prejudice  as 
to  said  company.  The  reply  of  plaintiff  is  a 
denial  that  he  was  a  trespasser  upon  appel- 
lant's track,  or  that  he  was  on  it  wiUiout 


its  knowledge  or  consent.  It  also  denies 
that  the  persona  who  caused  his  injury  by 
such  blasting  were  the  agents  or  servants  of 
the  Olobe  Contracting  Company.  It  is  ad- 
mitted that  the  contract  of  November  26, 
1896,  was  made,  but  denied  that  the  work 
was  performed  pursuant  to  same  at  the 
t^me  of  the  injury.  It  is  further  dmied 
that  the  Globe  Cmtraeting  Compai^  was  an 
independrait  ccmtraetor  at  the  time  of  s^d 
injury,  and  that  the  contract  aforesaid 
oonld,  by  its  terms,  be  construed  to  make 
said  Olobe  Contracting  Company  an  inde- 
pendent contractor.  It  is  also  further  de- 
nied that  the  appellant  did  not  have  control 
over  the  manner  of  doing  the  wortc  oUier 
than  as  specified  in  said  contract,  or  that 
it  did  not  exercise  other  control  at  the  time 


Ing  that  a  person  wlio  permits  the  establlefament 

of  a  public  Dnlsance  upon  land  or  property  un- 
der bis  control  will  be  liable  for  any  damage 
caosed  It,  tboot^i  sacb  nalsance  Is  Incidental 
to  a  work  otherwise  lawfiil,  and  to  prodoced  by 
tbe  act  of  an  Independent  contractor,  beld  that 
this  mie  WBS  not  applicable  to  a  cose 
In  wbleb  a  fireman  In  the  employ  of  a  city  was 
knocked  off  bis  wagon  by  a  "coal  roQ"  ballt 
across  a  street  for  the  purpose  of  unloading 
coal  from  a  barge.  Davie  t.  Levy  (1S87)  89 
lA.  Ann.  651,  4  Am.  8t  Bep.  226.  2  So.  896. 

A  landowner  who  has  notice  tbat  one  who 
has  contracted  to  erect  a  bouse  tor  him  bas  re- 
sorted to  blasting  for  the  purpose  of  excavating 
the  cellar  Is  bound  to  Uke  such  steps  aa  are  In 
his  power  to  suppress  the  nulssnee  thus  created. 
James  v.  UcMlnimy  (1892)  93  Ky.  471,  40  Am. 
St.  Rep.  200,  20  S.  W.  435. 

In  Osbom  v.  Union  Ferry  Co.  (1869)  68 
Barb.  629,  where  the  plaintiff  was  held  entitled 
to  recover  for  Injarlea  caused  by  Btumbllog  on 
a  dark  night  over  a  piece  oC  timber  used  to  sup- 
port a  prop  tbat  upheld  a  cornice  of  a  new 
ferry  bouse,  which  was  then  being  built  for  the 
defendant  by  contractors,  the  exact  place  of 
the  accident,  and  of  the  piece  of  timber  over 
which  he  fell,  was  outside  of  tbe  defendant's 
gate  and  premises,  and  on  the  public  street, 
bat  still,  almost  adjoining  tbe  gate.  The  court 
said :  "The  question  involved  In  this  case  Is 
something  more  than  a  qnestlon  of  negligence. 
The  pl<-ce  of  timber,  over  which  the  plaintiff 
fell,  HUM  placed  and  continued  In  the  public 
street  at  the  promremeot  and  with  the  concur- 
rence of  the  defendant.  Tbe  placing  of  It  there, 
and  keeping  It  there  was  the  commlsaloD  and 
eontinuance  of  a  nuisance.  It  wss  an  obetmc- 
tlon  of  tbe  full  asd  free  enjoyment  of  the  ease- 
ment. The  pi:bllc  being  entitled  to  the  use  of 
the  street  or  highway,  whoever,  without  special 
autborlty,  obstrnctii  It,  or  renders  Its  ose  hax- 
ardoas,  1)7  doing  anything  upon,  above,  or  be- 
low tbe  Borfaee,  Is  guilty  of  a  nalsance;  and 
anyone  aniitalning  special  damage  from  it,  with- 
out any  want  of  due  care  to  avoid  Injury,  has  a 
remedy  against  the  person  continuing  the  nal- 
sance." The  position  was  also  taken  that,  as 
the  do^  to  abate  tbe  nalsance  was  one  abeo- 
lutdy  Ineambent  on  th«  dsfsndant  company,  It 
would  be  liable,  oven  It  the  contract  contained 
a  provislou  tbat  the  contractor  should  use  all 
pi-ecantlonary  measures  to  protect  the  public. 
(As  to  the  emmeons  assumption  of  the  conrt 
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that.  If  tbe  gravamen  of  the  action  had  been 
negligence,  the  insertion  of  such  a  provision 
would  have  protected  tbe  employer,  see  subd.  IV. 
of  note  to  Jacobs  v.  Fuller  A  H.  Co.  65  L.  R.  A. 
888.  on  LfoMWv  of  emptoper  for  infurito  oonssd 
by  the  performance  of  work  by  itiOeptndent  ooa- 
tractor  which  it  dangerou*  anlSM  certain  prc- 
caution»  are  obterved. 

In  Hundbausen  v.  Bond  (1874)  86  Wis.  29, 
it  was  held  tbat,  where  the  evidence  tended  to 
charge  both  tbe  employer  himself  and  a 
contractor,  as  principal.  In  respect  to  the  de- 
positing of  a  certain  pile  of  earth  In  a  street, 
a  Jury  was  Justifled  in  finding  them  to  be  Jointly 
liable  for  an  Injury  caused  by  the  failure  to 
remedy  this  obstruction  In  a  reasonable  time, 
and  to  take  dae  precautions  against  accidents 
from  It  while  It  was  still  on  the  street 

On  general  principles.  It  seems  manifest  that 
another  exception  should  be  predicated  in  cases 
where  the  employer  was  subject  to  an  absolate 
or  primary  duty  to  see  that  the  physical  sob- 
Ject-mstter  of  the  contract  was  kept  In  a  rea- 
sonab^  safe  etmdltlon. 

Most  of  tbe  esses  cited  In  the  aote  to  Ander- 
son V.  Fleming,  anfe,  119,  on  lAabattp  of  em- 
ptover  for  acta  of  independmt  contractor  where 
injuries  result  from  nonperformance  of  abaoluto 
dutiea  of  employer,  may.  In  one  point  of  vtew, 
be  regarded  as  sustaining  the  statement.  Bee, 
more  especially,  subd.  IV.  of  that  aote. 

In  a  Pennsylvania  case  it  was  Isid  down  that 
tbe  fact  that  the  street  commissioner,  or  other 
authorities,  of  a  municipality  had  knowledge 
that  a  license  permitting  tbe  laying  of  water 
pipes  In  a  street,  was  being  misused  or  abased 
by  ths  Independeiit  contractor  of  tbe  licensee  or 
by  the  licensee  himself,  In  that  the  excavations 
for  tbe  pipes  had  been  left  in  an  unguarded 
and  dangerous  condition,  will  not  render  the 
municipality  liable  for  damages  resulting  ftom 
such  misuse  or  abuse  of  the  license.  Susque- 
hanna Depot  V.  Simmons  (1880)  112  Pa.  884, 
60  Am.  Rep.  817,  6  Atl.  484.  This  case,  how- 
ever, was  decided  In  a  state  In  which  the  doc- 
trine as  to  the  obligations  of  a  monlclpallty  in 
regard  to  tbe  condition  of  Its  highways  while 
work  Is  being  executed  by  a  contractor  is  dif- 
ferent from  tbat  which  prevails  in  most  Juris- 
dictions. See  subd.  IT.  of  the  aote  above  re- 
ferred to. 

If  the  Injorlous  conditions  are  the  conse- 
quences of  tbe  tellnre  of  the  contractor  to  com- 
plete the  stlpalated  work,  it  is  peobably.theidW 
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of  the  injury,  or  that  the  emploTBM  then  en- 
gaged in  doing  said  work  and  making  said 
blast  were  the  servants  or  agents  of  the  said 
Olobd  Cooitracting  Company,  and  not  the 
servants  of  the  rBilToa4l  company.  It  is 
further  denied  that  the  railroad  company 
did  not  know  at  the  time  of  the  injury  of 
the  presence  of  plaintiff  near  or  in  the  vicin- 
ity of  said  blast,  and  that  he  was  a  tres- 
passer, or  that  due  and  timely  notice  of  Uie 
blast  was  given.  Plaintiff  also  denies  any 
n^ligenoe  on  his  part.  And  it  is  averr^ 
that  the  work  of  blasting  was  being  done  at 
the  time  of  the  aforesaid  injury  by  the  de- 
fendant railroad  company  and  the  Globe 
Contracting  Company,  and  that  appellant 
was  controlling  and  in  command  of  Uie  em- 
ployees, agents,  and  servants  who  were  per- 

of  the  employer  1q  all  cases  to  take  the  neces- 
sary Kteps  to  have  It  Qnlshed  either  by  its  own 
a^nts  or  by  reletting  the  contract.  He  Is.  at 
all  events,  boaod  to  do  so  If  he  has  provided 
Id  the  contract  tor  sach  a  contiogeacy,  and  re- 
served the  power  of  carrying  on  the  operations 
upon  their  being  abandoned  by  the  contractor. 

In  Vogel  V.  New  York  (1883)  92  N.  X.  10, 
44  Am.  Rep.  349,  one  K.  entered  Into  a  contract 
with  defrndant  to  regulate,  grade,  etc.,  a  por- 
tion of  one  of  Its  streets,  the  work  to  be  com- 
pleted on  or  before  a  specified  date.  The  con- 
tract provided  that  If.  at  any  time,  the  work 
shotlld  not  progress  according  to  the  terms  of 
the  controct,  the  supervising  officer  of  the  city 
was  authorised  to  complete  the  work  at  the  ex- 
pense of  the  contractor.  K.  commenced  the 
work.  And  dug  a  deep  hole  or  trench  In  the 
street  near  plalntlfTs  lots,  adjoining  the  street; 
In  isaa  he  dng  another  hole,  but  did  little  else 
toward  the  performance  of  the  contract,  and  In 
18S0  abandoned  it.  In  1873  the  city  employed 
another  person,  who  completed  the  work.  In 
consequence  of  said  excavations,  surface  water, 
which  before  tbnt  had  Iwen  accustomed  to  flow 
In  a  natural  channel,  was  diverted  and  thrown 
upon  plaintiff's  premises,  causing  damage.  This 
danu^  wan  done  after  the  time  for  the  perform- 
ance of  the  contract  had  expired,  and  ceased 
when  the  work  was  completed.  In  an  action  to 
recover  for  said  damage  It  was  held  (Miller, 
Danforth,  and  Pinch,  JJ.,  dissenting)  that  de- 
fendant was  llab'e,  u8  It  permitted  these  exca- 
vations to  remain  when  It  had  the  power  and 
right  to  take  charge  of  and  complete  the  work, 
and  thus  protect  plalotllTe  property  from  In- 
Jury.  In  thi*  majority  opinion  we  And  the  fol- 
'owltig  ]'ai$sage  :  "Here.  If  this  damage  had  been 
dune  to  the  plaintiff  while  Kinsley  was  In  the 
!iptlve  and  iiropcv  performsnce  of  his  contract, 
there  would  be  some  ground  for  claiming  that 
the  city  should  sot  t)e  made  liable  for  the  dam- 
age reiitiiting  from  the  Improper  manner  in 
whi<*h  he  performed  his  work.  Suppose  A  en- 
ters Into  contiact  with  B  to  do  some  work 
upon  his  land,  his  private  property,  and  In  doing 
this  wfirk  B  dof'S  It  so  carelessly  as  to  turn  a 
stream  of  water  upon  the  land  of  C,  and  then 
B  Bbr-rdons  his  contract,  and  for  years  omits  to 
proceed  with  It:  eonid  A  permit  the  water  to 
run  opon  the  land  of  C  for  years,  and  escaiw 
liability  fui  the  damage  which  should  thus  he 
caused?  Ck-arl:.  he  would  be  held  responsible 
for  what  te  had  caused  to  be  d'-ne.  or  eulfered 
06  L.  R.  A. 
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forming  the  work  of  blasting  and  »eaTat- 
ing,  and  who,  by  their  gross  negligence, 
caused  the  injut7  to  plaintiff.  The  rejoin- 
der of  appellant  traverses  the  affirmative 
averments  of  the  reply.  The  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  plain- 
tiff for  $5,000,  and,  appellants  motion  for  a 
new  trial  having  been  overruled,  it  prose- 
cutes this  appeal.  • 

The  substanoB  of  the  grounds  relied  on 
for  a  new  trial  are:  First.  That  the  ver- 
dict, under  the  facts  proved,  Is  exeenive, 
and  appears  to  have  been  given  under  the  iu- 
fluenoe  of  passion  or  prejudice.  Second. 
That  the  verdict  is  not  sustained  by  suffi- 
cient evidence,  and  is  contrary  to  law. 
Third.  That  the  court  erred  by  giving*  over 
the  defMdanfs  objection,  instructions  No. 

to  be  done,  upon  his  own  land,  to  the  Injury  of 
his  neighbor,  and  he  could  not  shield  himself 
behind  the  claim  that  B  was  an  Independent 
contractor  when  he  did  the  act  which  first  di- 
verted the  water." 

VI.  Active  intci  ferisnce  leitk  the  toork. 

The  eltect  of  evidence  showing  that  the  em- 
ployer exercised  control  over  some  part  of  the 
stipulated  work  while  it  was  In  progress  has 
been  disciissed  under  one  of  Its  aspects  in  aubd. 
XI.  c,  of  the  note  to  Uichmood  v.  Sltterdlng,  Ki 
L.  R.  A.  44S,  on  Peraan$  deened  to  be  tedc- 
pendent  contractors  utitMn  meaning  of  rule  re- 
lievinff  emfiloyer  from  HabUity.  Such  evidence 
may  also  be  considered  from  another  stand- 
point, vis.,  as  having  a  tendency  to  show  that, 
although  the  contract  as  a  whole  Was  independ- 
ent In  Its  character,  the  employe:  had  assumed 
the  position  of  a  master  with  reference  to  the 
particular  operation  or  operations  which  he  un- 
dertook to  direct. 

In  Overton  v.  Freeman  (I8S2)  11  C.  B.  867. 
3  Car.  ft  K.  52,  21  I..  J.  C.  F.  N.  8.  62,  16  Jur. 
65,  it  was  conceded,  arffuendo,  that  the  prin- 
cipal contractor  would  have  been  liable  for  the 
negligence  of  his  subcontractor  If  he  had  I>eea 
preBent'aud  directed  or  sanctioned  the  doing  of 
the  work. 

That  the  employer  is  liable  In  coses  where  he 
"expressly  directed  the  wrongful  or  Improper 
act"  was  laid  down  1^  Lord  Oifford  in  Stephens 

v,  Thurso  Police  Comrs.  (1876)  3  Sc.  Bess.  Cos. 
4th  series,  635. 

In  Norwalk  Gaslight  Co.  v.  Norwalk  (1898) 
03  Conn.  485.  28  Atl.  32,  the  trial  Judge 
charged  the  Jury  that.  If  the  Injury  to  the  plaln- 
tllTs  property  occurred  in  consequence  of  the 
negligence  of  the  contractors  or  their  workmen, 
the  defendant  would  not  be  liable,  provided  It 
did  not  Interfere  with  and  assume  control,  and 
actually  control  said  work  and  the  method  and 
means  of  Its  performance.  Of  this  Instruction 
the  plalntlir  complained,  insisting  that  the  lan- 
guage treat  e<1  the  right  to  control  as  Imma- 
terial, and  as  Imposing  no  liability  until  exer- 
cised. But  the  court  said :  "It  Is  Indeed  true, 
as  the  plaintiff  says,  that  it  is  not  the  fact  of 
actnal  Interference  and  control,  but  the  right  to 
interfere,  wbleh  makes  the  difference  between 
nn  Independent  contractor  and  a  servant  or 
agent.'  But  when,  as  we  have  held  In  thia 
case,  the  relation  la  the  former.  It  Is  then  cor- 
rect to  say,  as  the  court  dId,^t^a^^l^U|ipr^f 
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1  and  No.  6.  Fourth.  That  the  court  erred 
by  refusing  to  give  instruction  X  at  the  con- 
clusion of  t^e  evidence,  and  by  refusing  to 
p,ve  inatnietions  No.  3  and  No.  7  in  the  form 
in  which  thc^  were  asked  by  the  defendant, 
and,  over  the  objections  of  defendant,  by 
changing  and  modifying  eaid  instruction  No. 
3  by  adding  thereto  at  l^e  close  thereof 
these  words,  to  wit:  "Unless  the  jury  shall 
believe  from  the  evidence  that  the  defendant 
discovered  plaintiff's  peril  in  time  to  have 
avoided  or  prevented  the  injury,  and  after 
such  discovery,  if  any,  failed  to  exercise 
ordinary  care  to  prevent  or  avoid  the 
samej"  and  in  changing  and  modifying  in- 
struction No.  7,  over  the  objections  of  de- 
fendant, made  at  the  time,  by  adding  the 

tiie  coDtractee  in  such  cases  arises  froni  tbe  fact 
ot  actual  Interference  and  control."  This 
passage  was  quoted  wltb  approval  In  Hawke  v. 
Brown  (1898)  28  App.  DIv.  87,  60  N.  Y.  Snpp. 
10S2,  where  the  court  remarked  that  "the  em- 
ployer may  make  himself  liable  by  laterferlng 
with  the  contractor  and  assuming  control  of  the 
work,  or  some  part  of  It,  so  that  tbe  relation  of 
master  and  servant  arises,  or  so  that  an  Injury 
enanes  whlcb  Is  traceable  to  his  Interference." 

Similar  language  was  used  In  Faren  y.  Sellers 
(18871  3d  La.  Ann.  1011,  4  Am.  Bt  Rep.  256, 
3  So.  363. 

In  a  Fenna^lvania  ease  tbe  court  adverted  to 
tlie  fact  that  It  was  admitted  by  tbe  plaintiff 

that  the  agreement  In  evidence  relieved  tbe  de- 
fendant county  frott  liability  unless  Its  agents 
"so  Interfered  with  tbe  conduct  of  tbe  work  as 
to  control  Its  method,  and  thus,  in  spite  of  the 
contract,  to  become  the  responsible  masters." 
Bby  V.  Lebanon  County  (189S)  166  Pa.  632,  31 
Atl.  332. 

In  Fox  V.  Ireland  (1900)  46  App.  DIv.  541,  61 
N.  Y.  Supp.  1061,  a  nonsuit  was  beld  Improper 
for  the  reason  that  tbe  defendant  had  not 
shown  that  he  did  not  control,  direct,  or  Inter- 
fere iu  any  manner  wltb  tbe  architect  whom  he 
bad  employed. 

In  Fnller  v.  Cltlsens'  Nat.  Bank  (1882)  IS 
Fed.  875,  the  jury  were  Instructed  that.  If  they 
found  that  the  employer  bed  controlled  or  di- 
rected the  person  employed  in  his  work,  the  lat- 
ter was  a  mere  servant. 

That  tbe  cases  In  which  the  employer  was  as- 
sisting In  or  directing  the  work  constitute  an 
exception  to  the  general  rnle  by  wblcb  be  Is 
exempted  from  liability  for  tbe  negligence  of  au 
Independent  contractor.  Is  also  recognized  la 
Wright  v.  llolhrook  (1872)  52  N.  H.  120,  13 
Am.  Rep.  12  ;  Berg  v.  Parsons  (1898)  156  N.  Y. 
109,  41  L.  R.  A.  391,  66  Am.  St.  Bep.  542,  50 
N.  B.  967;  Upplugton  v.  New  York  (1901)  185 
N.  Y.  222,  53  L.  B.  A.  550,  S9  N.  B.  91 ;  Eaton 
V.  European  &  N.  A.  B.  Co.  (18T1)  59  He.  520, 
8  Am.  Rep.  430. 

The  fact  that  there  had  been  no  evidence,  or 
insufficient  evidence,  of  Interference  on  the  part 
of  the  emplnyer.  Is  a  circumstance  sometimes 
emphasized  In  cases  where  the  employer's  lia- 
bility has  heen  denied.  Overton  v.  Freeman 
(1852)  11  C.  B.  867,  S  Car.  &  K.  52,  21  L.  J. 
C.  P.  N.  S.  62,  18  Jut.  66 ;  Murphy  v.  OtUwa 
(1867)  18  Out.  Bep.  334 ;  Klages  v.  Gillette- 
60  L.  R.  A. 


word  "solely"  thereto.  The  following  are 
the  instructions  given  by  the  court: 

No.  1.  "The  court  instructs  the  jury  that, 
although  they  believe  from  the  evidence  that 
Henry  Tow  was  a  trespasser,  and  by  his  own 
n^ligence  went  upon  the  right  of  way  of  the 
defendant,  and  thereby  exposed  himself  to 
the  danger  and  injury  complained  of,  yet,  if 
they  further  believe  from  the  evidence  that 
the  defendant's  agents  or  servants  were 
alone,  or  jointly  and  equally  with  the  agents 
of  the  Qlobe  Contracting  Company,  manag- 
ing and  controlling  the  work  of  blasting  and 
removing  stone  and  dirt  at  the  time  of  his 
injury;  and  further  believe  from  the  evi- 
dence that  the  defendant's  said  servants  so 
engaged  knew  of  the  presence  and  exposure 
to  danger  of  Henry  Tow  in  time  to  have  pre-  - 

Herzog  Mfg.  Co.  (1902)  86  Minn.  458,  90  N. 
W.  1116. 

One  of  the  cases  In  which  an  employer  la  de- 
clared by  {  3819  of  the  Georgia  Code  of  1895 
Is  where  he  "interferes  and  assumes  control." 

In  Atlanta  &  F.  R.  Co.  v.  Kimberly  (1891) 
87  Ga.  161,  27  Am.  St.  Rep.  231,  13  S.  B.  277, 
tbe  court,  referring  to  this  provision,  conceded 
that,  if  a  certain  drainpipe  which  proved  too 
small  to  carry  off  the  water  which  accumulated 
on  one  side  of  a  railway  embankment  and 
caused  a  nuif>ance  had  been  placed  there  by  di- 
rection of  tbe  company,  the  plaintiff  might  bave 
recovered.  But  tbere  was  held  to  be  no  suffl- 
ctent  evidence  of  any  such  direction. 

A  defendant  cannot  be  charged  with  liability 
on  this  ground,  nnless  some  testimony  is  intro- 
duced wblch  warrants  the  conclusion  that  be 
did  actually  exercise  control  In  respect  to  tbe 
thing  wblcb  cauHed  the  Injury. 

In  Steel  v.  Bonth-Eastem  B.  Co.  (1865)  16 
C.  B.  560,  563,  It  was  conceded  that.  If  It 
could  have  been  shown  that  tbe  injury  had 
been  received  in  consequence  of  something  done 
by  tbe  orders  of  the  defendant's  representative, 
it  might  bave  been  said  that  tbe  situation  was 
the  same  as  If  that  representative  bad  done  tbe 
thing  with  his  own  hands  In  wblch  case  the  de- 
fendant would  bave  been  responalble. 

Commenting  on  the  evidence  In  a  recent  case 
before  tbe  English  court  of  appeal.  Smith,  L.  J., 
remarked  :  "If  the  fracture  of  the  gas  pipe  In  tbe 
present  case  had  been  caused  by  reason  ot  the 
orders  of  the  district  conncll's  Inspector,  that 
would  bave  rendered  the  district  council  liable, 
because,  as  between  tbe  district  council  and  the 
Inspector,  the  relation  of  master  and  servant 
existed,  and  for  his  acts  within  the  scope  of 
his  employment  tbe  council  would  be  liable ;  but 
uo  proof  was  given  that  the  fracture  was  occa- 
sioned by  anything  wblcb  the  Inspector  either 
said  or  did.  If  the  Inspector  was  guilty  of  any 
negligent  omission  that  was  a  breach  of  a  duty 
whlcb  be  owed  to  his  employers,  not  to  the 
plaintiffs."  Hardaker  v.  Idle  District  [1806]  1 
Q.  B.  335.  343,  344,  65  U  J.  Q.  B.  N.  8.  363, 
74  L.  T.  N.  S.  09,  44  Week.  Hep.  323,  60  J.  P. 
196.    Llndley,  L.  J.,  uses  similar  language. 

Wbei-e  the  plaintiff  was  injured  by  the  swerv- 
ing of  certain  pieces  ot  timber  which  a  con- 
tractor was  hauling  under  the  general  superln- 
tendenee  of  the  contnictee,  Chanqell,  B.,  di- 
rected a  verdict  for  tl^^^^^^t^^^Jg 
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vented  the  injui/  by  the  exerelae  of  ordinary 
care,  and.  after  knowing  plaintiff's  danger, 
Tailed  to  use  ordinary  care  to  pierent  his 
injury;  and  further  believe  from  the  eri- 
denoe  that  plaintiff's  injuries  were  the  di- 
rect and  natural  result  of  the  negligence  of 
defendant's  servants  and  agents  while  so 
oigBged, — they  should  find  for  the  plaintiff 
such  compensatory  damages  as  they  may  be- 
lieve from  the  evidence  he  sustained  as  the 
natural  result  of  such  negligence  uid  acci- 
dent not  exceeding  fifteen  thousand  dollars 
(916,000)."  Given. 

No.  2.  "'Compensatory  damages,'  if  any, 
means  sndi  a  sum  of  money  as  will  reaB<ma- 
bly  and  fairly  compensate  ttie  plaintiff  for 
mental  and  physical  suffering,  if  any,  and 
for  the  permanent  reducticm,  if  any,  of  hia 


power  to  earn  money,  caused  1^  the  negli- 
gence, if  any,  of  ti»  defendant  on  the  oeca- 
sion  in  queBtSon."  Given. 

No.  3.  "The  oourt  instructs  the  jury  that, 
unless  they  shall  believe  from  the  evidence 
that  the  roadbed  or  right  of  way  of  the  de- 
fendant in  the  tunnel  mentioned  in  the 
pleading  was  commonly  used  by  the  publie 
for  a  paasway  for  foot  passengers  with  the 
knowledge  and  acquiesoenoe  of  the  defend- 
anti  the  plaintiff  had  no  right  to  use  said 
roadbed  or  right  of  way  on  the  occasion  in 
question  as  a  passway;  and,  if  they  shall 
further  believe  from  the  evidence  that  tlie 
plaintiff  used  said  roadbed  and  right  of  way 
as  a  passway  for  himself  on  the  occasion  in 
oontroTcrsy  without  the  knowledge  or  ac- 
quiescence of  the  defendant,  and  shall  from 
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evidence  of  Interference  on  the  part  of  hit  fore- 
man was,  that  Just  before  the  accident  he  bad 
told  the  men  uud^  him  to  make  the  horses  go 
on  dragging  the  timber.  Daltos  v.  Bachelor 
(1857)  1  Post,  ft  F.  Ifi. 

In  a  ease  wbere,  at  the  time  when  the  ship  In 
qnestlon  was  tamed  over  to  the  steredore,  the 
trimming  hatch  Into  which  the  Ubellant  subse- 
Qoentlf  stepped  was  completely  covered,  the 
mere  fact  that  the  master  bad  directed  the  fore- 
man of  the  stevedore  that  1  Inch  of  dnnnage 
would  be  snfflclent  'or  case  goods,  the  deck  be- 
ing covered  wltb  dunnage  2  Inches  In  height, 
would  not  warrant  holding  the  vessel  liable. 
The  Wm.  F.  Babcock  (1887)  31  Fed.  418. 

Bj  chapter  6  of  the  New  York  Laws  of  1859, 
lot  owners  In  the  cltj  of  New  York  who  propose 
to  excavate  tbelr  lots  to  the  depth  of  more  than 
10  Aet  below  the  curb  are  required  to  protect, 
at  their  own  expense,  a  wall  on  or  near  the 
boandary  line  of  adjacent  premises  from  Injary 
from  sacb  ezcavetlon,  "If  atCorded  the  necessary 
license  to  enter  on  the  adjoining  land,  and  not 
otherwise."  In  Keteham  v.  Newman  (1894) 
141  N.  Y.  205,  24  L.  B.  A.  102.  86  N.  B.  19T, 
Reversing  2  Hlsc.  427,  22  N.  Y.  Sopp.  181,  de- 
fendants made  a  contract  for  the  erection  of  a 
building  of  which  the  fooodatlon  was  to  be  of  a 
greater  depth  than  10  feet,  without  having  ob- 
tained the  permission  of  the  plaintiffs  to  enter 
upon  tbelr  premises,  bat  npon  tbe  assumption 
that  the  permission  would  be  given ;  and  the 
contractors  bound  themselves  to  do  the  shoring 
"as  regnlred  by  law."  In  an  action  against  the 
defendants  for  a  trespass  committed  by  tbe  con- 
tractors npon  the  adjo^lng  premises  while  they 
were  proceeding  to  fnlfll  the  stipalatloo  thns 
entered  Into,  the  trial  judge  charged  the  Jury 
that.  In  the  absence  of  a  license  to  enter,  the  de- 
fendants were  liable  under  the  provisions  of  tbe 
contract,  as  these  were  In  law  a  direction  to 
commit  the  trespass  complained  of.  This  In- 
stroetlon  was  held  to  be  erroneous  for  reasons 
ttias  seated  by  tiie  court :  "Tbey  [f.  e.,  tbe  con- 
traetorsl  were  not  anthorlzed  by  the  contract 
to  enter  tbe  adjacent  premises  without  permis- 
sion of  tbe  owners  and  occupants.  It  was  nec- 
essarily Implied  that  tbey  were  employed  to 
discharge  the-  obligation  Imposed  upon  the  de- 
fendants by  the  act  of  1865,  and  It  was  a  pre- 
requisite that  the  consent  of  the  owners  or  oc- 
cupants should  he  obtained  before  entry  could 
be  lawfully  made.  Tbe  defendants  neither  In 
terms  aotborlzed  an  entry  by  the  contractors  as 
60  L.  R.  A. 


trespassers,  nor  can  such  Intention  be  presumed. 
On  tbe  contrary,  the  contractors  were  to  act  'as 
required  by  law.'  It  would  have  been  a  cmo- 
plete  answer  to  a  claim  by  the  defendants  toe  a 
breach  of  the  contract  by  the  contractors,  that 
the  latter  were  unable  to  obtain  the  permission 
of  the  plaintiffs  to  enter  the  premises  to  do  the 
work  required,  and  that  it  could  not  have  been 
done  wltbout  such  entry.  If  there  was  any  evi- 
dence that  the  defendants  advised  or  directed 
the  trespass,  other  than  that  fomlshed  by  the 
contract.  It  should  have  been  submitted  to  tbe 
Jury.  There  was  none  to  Justify  a  ruling  aa 
matter  of  law  that,  in  the  absence  of  a  license 
to  enter,  the  defendants  were  liable." 

A  landlord  is  not  responsible  In  damages  for 
a  tort  committed  by  his  cropiKr  In  fairing  or 
working  servants  previously  employed  by  an- 
other master.  Duncan  v.  Anderson  (1876)  66 
Ga.  898. 

Tbe  mere  fact  that  the  engineer  of  the  de- 
fendants with  their  assent  got  up  steam  on  the 
day  of  the  accident,  and  furnished  the  em- 
ployees of  a  contractor  for  the  erection  of  an 
elevator  with  the  power  which  enabled  them  to 
move  It  up  and  down  when  they  wished,  has  no 
tendency  to  show  such  an  Interference  on  the 
part  of  the  defendants  as  will  make  them  re- 
sponsible for  an  injury  caused  by  the  negligence 
of  those  employees  in  operating  tbe  elevator. 
Long  V.  Moon  (1891)  107  Ho.  384,  17  S.  W.  810. 

Where  county  commissioners  entered  Into  a 
contract  wltb  a  firm  of  contractors  to  place 
a  stone  curb  upon  a  line  dividing  a  park  fr(»n 
the  pavement  of  a  mnch-used  public  street,  the 
tact  that  the  commissioners,  In  accordance  with 
the  terms  of  a  provision  In  the  contract,  di- 
rected that  the  dirt  should  not  be  thrown  npon 
tbe  grass  and  furnished  boards  upon  which  tbe 
dirt  might  be  deposited,  does  not  render  the 
county  liable  for  the  negligence  of  the  con- 
tractor In  heaping  the  dirt  upon  tbe  pavement 
and  leavlne  It  unguarded  and  nnllghted  dmins 
the  night.  Bby  v.  Lebanon  County  (1896)  IM 
Pa.  632,  31  Ala.  S82. 

Referring  to  what  tbe  commissioners  had 
done,  the  court  said :  "This  was  In  no  sense  an 
Interference  with  the  contractor's  control.  In 
tbe  ordlnery  course  this  dirt  wonld  be  put  i^n 
the  pavement,  sluee  It  was  frabldden  to  go  upon 
the  grass,  and  tbe  commissioners  simply  reeog- 
nised  the  fact  when  they  took  the  proper  st^ 
to  protect  the  pavement  from  Injury.  Bven  If 
this  be  regarded  as  jfu^Iesceqce^^tfv^ 
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tbe  evidence  believe  that  said  roadbed  or- 
rigbt  of  way  was  not  commonly  used  by  tbe 
public  as  a  passway  with  tbe  defendant's 
knowledge  and  acquiescence  at  the  time  of 
the  injury,  they  must  find  for  the  defendant, 
unless  tbe  jury  shall  believe  from  the  evi- 
dence that  defendant  discovered  plaintiff's 
peril  in  time  to  avoid  or  prevent  the  injury, 
and  after  such  discovery,  if  any,  failed  to 
exercise  ordinary  care  to  prevent  or  avoid 
the  same."  Given. 

No.  4.  "The  court  instructs  the  jury  that 
it  was  the  duty  of  the  plaintiff  to  exercise 
ordinaiy  care  to  prevent  or  avoid  injury  to 
himself  on  the  occasion  in  controversy,  and 
if  they  shall  beliere  from  the  evidence  tiuit 
the  plaintiff  failed  to  exercise  such  care  at 
the  time  of  the  injury,  and  that  he  was  hurt 


aa  the  direct  and  natural  result  of  his  own 
failure,  if  any,  to  exercise  ordinary  care, 
they  must  find  for  defendant."  Given. 

No.  S.  "  'N^Iigence,'  aa  used  in  the  in- 
structions, when  applied  to  defendant,  its 
agents  or  servants,  means  a  failure  by  them, 
or  any  of  them,  to  use  ordinaiy  care  to  pre- 
vent or  avoid  the  injury  to  plaintiff  on  the 
occasion  in  question;  and,  when  applied  to 
plaintiff,  it  means  a  failure  on  his  part  to 
use  ordinary  care  to  prevent  or  avoid  injury 
to  himself."  Given. 

No.  6.  "  'Ordinary  oare,'  as  used  in  the  in- 
structions, means  such  care  as  an  ordinarily 
prudent  man  would  use  under  similar  cir- 
cumstances involving  his  own  interest." 
Given. 

No.  7.  "Tlie  court  instructs  the  jury  that, 


mlselonerB  In  tbe  temporary  use  of  tbe  pave- 
.ment,  aeqalescence  la  by  no  means  control  or 
direction,  and  In  this  Instance  It  broustit  no  Ila- 
billtf  upon  the  eotmtr.  Certain);  It  could  not 
be  regarded  as  conseot  that  the  dirt  sbonld  He 
on  tbe  pavement  after  dark  unguarded  and  nn- 
llghted ;  and  these  alone  are  the  acts  or  omls- 
alOBM  of  which  tbe  plalntUt  has  a  i^t  to  com- 
plain." 

Under  a  declaration  framed  on  the  theory 
that  he  was  a  servant,  and  injured  by  a  breach 
of  the  duty  of  bis  master  not  to  put  blm  to 
work  In  an  unsafe  place,  the  plaintiff  cannot  re- 
cover, where  the  evidence  shows  that  tbe  de- 
fendants contracted  to  bnlld  a  scboolhonse,  and 
sublet  to  plaintiffs  a  portion  of  the  work,  to  be 
done  to  tbe  satisfaction  of  the  city  snperlntend- 
ent  of  public  property ;  that  the  contract  gave 
tbe  defendants  no  control  over  tbe  plaintiffs 
and  th<>lr  associates ;  that  no  spcclfle  orders  bad 
been  given  them  to  go  to  work  at  the  particular 
place  where  the  accident  occurred,  though  de- 
fendants had  been  urging  them  to  hurry  the 
work  for  two  or  three  days  previous ;  that  di- 
rections otherwise  given  by  the  defendants  re- 
lated to  the  general  construction  of  tbe  bnlldlng 
of  which  they  had  charge.  Bidred  v.  Hackle 
(1901)  178  Mass.  1,  5d  N.  E.  678. 

According  to  a  New  Jmvj  case,  the  mere 
fact  that  a  company  nnder  ccmtract  to  construct 
a  pipe  Hue  upon  certain  land  incorrectly  In- 
formed a  subcontractor  that  he  bad  a  right  to 
enter  upon  the  land  will  not  render  It  liable  for 
personal  Injuries  received  tgr  the  owner  of  tbe 
land  white  resisting  the  entry.  Tbe  decision 
was  pat  Qpon  the  ground  that  the  giving  of  sach 
Information  did  not  render  the  company  a  par- 
ticipator in  the  methods  adopted  by  tbe  sut>- 
eontractor  in  laying  the  pipes.  SUngerland  v. 
Bast  Jersey  Water  Co.  (1806)  68  N.  J.  L.  411, 
88  Atl.  848.  The  conclusion  thos  drawn  seems 
to  be  a  no»  tequitur  from  the  clrcumstau'ces  re- 
lied atton.  Information  so  given  should,  It  is 
submitted,  be  regarded  as  being  equivalent  to 
an  Implied  authn-lzatlon  or  direction  to  commit 
the  trespass. 

Uablllty  cannot  be  predicated  merely  on 
the  ground  that  during  the  progress  of  tbe  work 
tbe  employer  was  present  from  time  to  time 
(Gtonrdler  v.  Cormack  [18SS1  2  B.  D.  Smith, 
254 ;  Cullom  v.  UcKelvey  [16&S1  29  App.  Dlv. 
46.  49  N.  T.  Snpp.  669) ;  or  on  the  occasion 
when  the  accldMit  occurred  (Hast  St.  Lools  t. 
QXtata  [1878]  8  III.  App.  219). 
ML.  It.  A. 


In  the  cases  cited  below  that  condnslon  was 
established  by  specific  evidence  of  the  ^vlng  of 
orders  or  directions  by  tbe  employer  or  his  rep- 
resentative. 

In  Leslie  v.  Founds  (1812)  i  Taunt.  649,  tbe 
tenant  of  a  house  was  bound  to  repair  It,  but 
the  landlord  superintended  the  repidra ;  and,  on 
being  remonstrated  with  by  the  commissioners 
of  pavement  as  to  tbe  dangerous  state  of  the 
cellar,  had  promised  to  take  care  of  It,  and  had 
pnt  up  some  temporary  boards  as  a  protection  to 
the  public,  but  they  proved  insnfflcient ;  and, 
an  accident  having  happened,  be  was  held  liable. 
That  tbe  ground  of  this  decision  was  the  de- 
fendant's personal  Interference  abdnt  his  own 
property  was  stated  by  Uttledale,  J.,  In  Laugh- 
er T.  Pointer  (1826)  6  Bam.  *  C.  S4T,  8  Dowl. 
&  B.  666,  4  L.  J.  K.  B.  809. 

In  Oilcago.  K.  *  W.  B.  Co.  v.  Watklns  (1890) 
4S  Kan.  60,  22  Pac.'OSS,  a  railway  company 
which  had  been  sued  for  damages  caused  by  the 
performance  of  construction  work  on  land 
which  liad  not  been  condemned  sought  to  escape 
liability  on  the  ground  that  it  was  not  respon- 
sible for  the  trespass.  Inasmuch  as  the  grading, 
etc.,  were  done  by  omtractors.  This  plea  was 
unsuccessful,  and  It  appeared  from  the  evidence 
and  the  admissions  of  the  railway  company  up- 
on tbe  trial  that  the  contractors  were  set  to 
work  by  the  agents  of  the  company  to  clear  the 
right  of  way  and  construct  Its  roadbed. 

A  city  Is  liable  for  the  flooding  of  land 
caused  by  the  grading  of  a  street  U  the  worit 
Is  to  be  done  under  the  supervision  of  Its  en- 
gineer and  he  points  out  to  the  contractor 
where  to  take  the  soli  from  and  where  to  put  It, 
and  tbe  contractor  does  the  work  as  directed. 
Nerlns  v.  Peoria  (1866)  41  III.  602,  89  Am. 
Dec  892. 

Where  tbe  excavation  work  Incident  to  carry- 
ing out  a  contract  for  tbe  grading  of  a  street 
was  so  negligently  done  that  a  large  amount  of 
water  was  collected  against  plaintiff's  wall,  the 
defendant  monlclpality  was  held  liable,  on  the 
ground  that  the  work  was  done  under  tbe  di- 
rections of  Its  surveyor,  In  accordance  with  a 
power  expressly  reserved  In  the  contract.  La- 
cour  V.  New  York  (1854)  3  Duer,  406. 

If  an  owner  modlfles  In  any  respect  his  con- 
tract with  a  person  who  has  undertaken  to  erect 
a  boliaing,  so  that,  In  doing  any  particular  act. 
the  contractor  Is  obeying  the  directions  of  tbr 
owner,  the  owner  Is  liable,  If  tbat-«et  Is  negli- 
gent oud  damage  ensae^|g|^fSi;Cg^i^Q^ai|)(^ 
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if  tbej  believe  from  the  eridenoe  tliat  the 
plaintiff  sustained  the  injuries  complained 
of  solely  by  reason  of  the  negligence  or  act 
or  omission,  if  any,  of  the  employees  of  the 
Globe  Contracting  Company  in  charge  of  the 
blasting  and  work  of  excavation  on  the  oc- 
casion in  controrersy,  they  miiit  find  for 
the  defendant."  Given. 

No.  8.  "Tlie  court  instructs  the  jury  that, 
if  they  sliall  believe  from  the  evidence  that 
the  injuries  complained  of  were  received  by 
the  plaintiff  by  reason  of  his  own  negligence, 
if  any,  without  which  said  injuries  would 
not  have  been  sustained  by  him,  or  shall  be- 
lieve fr<Hn  the  evidence  that  his  said  n^li- 
gence,  if  any,  ooutributed  to  his  said  in- 
juries to  Buch  an  extent  that  said  injuries 
would  not  have  occurred  but  for  his  own 

(1863)  1  Uobt.  482  (side  wall  of  boase  was 
blown  down  lo  consequence  of  Its  Mng  carried 
tip  too  high  above  tbe  front  wall). 

The  owner  of  premises,  wbo  assumes  control 
of  bcildinc  atones  as  tbey  are  delivered,  or  di- 
rects tbe  contractor  where  to  put  tbem,  may  1>e 
beld  responsible  for  nsgllgenee  In  having  them 
placed  In  an  exposed  position  In  tbe  street, 
wbere  they  are  liable  to  fall  or  be  tlirown  and 
Injnre  passersby.  Mabar  v.  Bteoer  (1898)  ITO 
Mass.  4S4,  49  N.  B.  741. 

Where  tbe  owuer  of  a  baildlnv  directs  the 
person  having  tbe  contract  to  tear  down  tbe 
building:  to  place  tbe  material  in  tbe  street,  and 
tbe  cily  bas  given  tbe  owner  pennlsalon  to  place 
the  material  in  the  street,  provided  the  gutter 
Is  not  obstructed,  tbe  owner  is  liable  for  dam- 
ages caused  by  tbe  contractor  placing  tbe  ma- 
terial so  as  to  obstruct  the  gntter.  Bohrer  v. 
DIenbart  Harness  Co.  (1890;  Tnd.  App.)  46  N. 
B.  WS. 

Where  a  wall  falls  upon  a  man  In  the  employ 
of  a  subcontractor  wbo  Is  engaged  In  excavating 
near  It  tbe  foundations  of  a  stack,  the  principal 
employer  fa  liable  for  the  resulting  Injuries, 
where  it  Is  shown  that  he  forbade  tbe  wall  to 
be  taken  down  before  the  work  was  commenced, 
and  Its  dangerous  character  is  open  and  obrlons. 
Pender  v.  Raggs  (1896)  178  Pa.  SS7,  86  Atl. 
1186. 

Where  the  act  complained  of  was  that  a 
trench  for  the  foundations  of  a  building  had 
been  dug  so  long  and  so  deep  as  to  endanger  an 
adjacent  building,  and  It  was  shown  that  the 
work  was  done  precisely  as  ordered  by  the  de- 
fendant's representative,  who,  under  tbe  con- 
tract, had  power  to  give  directions  with  regard 
to  such  an  operation,  it  was  held  that  tlie  em- 
ployer must  answer  for  the  results  of  this  ex- 
ercise of  the  dlscrctlou  or  Judgment  vested  In 
his  supervising  extent.  Iisrson  v.  Metropolitan 
Street  H.  Co.  (1892)  110  Mo.  234.  18  L.  R.  A. 
880.  »3  Am.  8t.  Rep.  489.  19  8.  W.  416. 

Where  a  person,  In  turning  to  avoid  a  colli- 
sion with  an  obstruction  on  one  side  of  the 
hlj^way,  ran  his  wagon  against  a  heap  of  sand 
deposited  on  the  other  aide  by  tbe  defendant's 
direction,  tbe  mere  fact  that  tbe  man  wbo  put 
the  sand  there  was  an  Independent  contractor 
will  not  absolve  the  defendant  from  liability. 
Joues  V.  Chantry  (1874)  4  Tbomp.  ft  C.  68. 

Whether  an  Injury  to  an  employee  of  an  oil 
company  ahull  be  attributed  to  tbe  company  Is 
a  question  for  tbe  Jury,  wbere  tbe  evidence  la 
68  L.  R.  A. 


negligence,  if  any,  they  must  find  for  the  de- 
fendant. Nine  or  more  of  the  jury  may  find 
a  verdict,  but,  unless  all  of  the  jury  agree, 
then  the  verdict  must  be  signed  by  all  who 
agree  thereto."  Given. 

The  appellant  asked  a  peremptory  instmc- 
tion  to  find  for  it,  which  was  overruled. 
Appellant  also  filed  additional  grounds  for 
a  new  trial  on  account  of  newly  discovered 
evidence,  which  at  most  would  have  been 
only  cumulative,  as  tending  to  show  that, 
some  time  before  appellant  reached  the  tun- 
nel, he  had  been  notified  that  blasting  was 
being  done  at  or  about  that  place. 

We  have  carefully  considered  the  numer- 
ous briefs,  being  about  eight  in  number,  filed 
in  this  case.  Ojnsiderable  attention  haE 
been  given  by  the  attomejv  of  each  party  to 

that  a  still  was  conatmeted  br  a  noeblnlst  from 

the  plans  of  the  president,  and  that,  upon  It  be- 
ing found  defective  when  tested,  be  suggested  a 
certain  method  of  strengthening  It  Ardesco  Oil 
Co.  V.  Qllson  (1869  )  63  Pa.  146. 

An  abutting  owner  who  contracts  with  an  lo- 
dependent  contractor  to  grade  ewtain  streeta 
and  his  lota  Is  liable  for  the  negligence  of  the 
contractor  In  castlug  Into  a  ravine,  with  hia 
knowledge  and  procurement,  a  quantity  of  mud 
and  quicksand  wblcb  overflows  another's  land 
several  bundred  fast  distant  Koch  v.  Saekman- 
PhiUlps  Invest  Co.  (1894)  9  Wash.  40S.  87 
Pac.  703. 

But  such  specific  evidence  of  tbe  giving  of  ot^ 
ders  or  directions  by  the  employer  or  his  repre- 
sentative is  not  Indispensable  for  the  parpoaa 
of  eoabllag  the  plaintiff  to  recover.  Tbe  Jurr 
ue  entitled  to  Infer,  fmn  the  acta  of  the  em- 
ployer, .that  what  was  done  Iqr  the  anployee 
was  sanctioned  and  adopted  by  the  employer. 
Bnrgesa  v.  Gray  (1845)  1  C.  B.  678,  692,  14  L. 
J.  C.  P.  N.  S.  184.  There  the  defendant  the 
owner  and  occupier  of  premises  adjoining  a 
highway,  employed  one  Palmer  to  make  a  drain 
therefrom,  to  communicate  with  a  common  sew- 
er. In  the  performance  of  this  work,  the  work- 
men employed  by  Palmer  placed  gravel  on  tbe 
highway,  In  consequence  of  which  tbe  plaintiff 
driving  along  the  road  sustained  personal  In- 
jury. Before  the  accident  the  dangerous  posi- 
tion of  tbe  heap  was  pointed  out  to  t^e  defend- 
ant, who  promised  to  remove  It.  Palmer  had 
the  sole  management  of  tbe  work,  and  employed 
and  paid  U.  to  cart  away  part  of  the  rubbish  at 
a  certain  price  per  load,  and  bad  charged  the 
defendant  In  his  bill  with  tbe  sum  so  paid.  It 
was  held  that  the  defendant  was  llaUe  to  A. 

In  support  of  bis  conclusion  that  there  was 
evidence  to  leave  to  tbe  Jury  In  support  of  the 
charge  In  the  declaration  that  the  defendant 
wrongfully  placed,  or  caused  to  be  placed,  a 
heap  of  gravel  In  the  highway,  and  so  caused 
the  accident  TIndal,  Cb.  J.,  said:  "It  In- 
deed, this  had  been  the  simple  case  of  a  contract 
entered  Into  between  Gray  and  Palmer,  that  the 
latter  should  make  the  drain  and  remove  tbe 
earth  and  riiltblsh,  and  there  had  been  no  per- 
Boual  superintendence  or  interference  on  tbe 
part  of  tbe  former.  I  ahonld  have  said  It  fell 
within  the  principle  contended  for  by  my 
brother  Bylea,  and  that  the  damage  shonid  bt 
made  good  tqr  the  contractor.  and-|iot  tlw  In- 
dividual  for  whom  th%m^^ef<&^^ 
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the  diBCiiBsion  of  the  proposition  whether  or 
not  a  railroad  company  is  not  prohibited  by 
public  policy  and  by  the  present  constitu- 
tion from  making  an  independent  contract 
for  the  class  of  work  which  was  then  being 
done,  thereby  relieving  itself  from  any  re- 
sponsibility for  the  negligence  of  the  inde- 
pendent contractor.  We  deem  it  entirely 
unnecessary  in  this  case  to  determine  the 
correctneM  of  the  contentions  of  either  par- 
ty as  to  this  question,  and  we  express  no 
opinion  as  to  whether  a  railroad  company 
can  or  cannot  let  out  such  work  to  an  inde- 
pendent contractor,  and  thereby  be  exempted 
and  freed  Irom  any  responsibility  for  the 
Diligence  of  such  contractor.  It  seems 
that  the  trial  judge  concurred  in  the  views 
of  the  appellant  as  to  the  independent  con- 

V.  Stelnman  (1789)  1  Bos.  &  P.  404.  Bat,  up- 
on the  evidence,  the  matter  atrlkeg  me  In  a  verjr 
different  light.  It  appeared  that  Palmer  bad 
contracted  to  make  the  drain ;  and,  perhaps, 
prima  facie.  It  woald  be  his  dntj  to  carry  away 
the  earth  and  rubbish ;  but  it  further  appeared 
that  Palmer  had  charged  the  defendant  at  a 
certain  rate  pet  load  for  tlie  removal  of  three 
loads.  This  was  done  on  the  20th  of  July,  and 
siiffl<dent  was  then  left  to  occasion  the  aedd^t 
that  happened  on  the  28th.  Then,  was  there  no 
evidence  of  personal  interference  on  the  part  of 
the  defendant!  The  drain  was  constructed  un- 
der hlK  order  and  for  hla  benefit.  He  It  was 
that  applied  to  the  commissioners  of  sewers  for 
leave  to  break  Into  the  sewer.  And  there  was 
the  conversation  with  Barker,  the  poltcenum, 
before  the  accident,  when  the  defendant,  npon 
being  told  that  tlie  rubbish  ought  to  be  removed 
out  of  the  road,  said  he  would  remove  it  as  soon 
as  he  conld.  This  was  an  admission  that  he 
was  exerclaing  a  dominion  over  It.  And,  after 
the  accident  had  happened,  being  told  by  the 
policeman  that  It  had  been  occasioned  by  the 
rubbish  ao  Improperly  placed  in  the  road,  the  an- 
swer be  made  was,  that  he  had  witnesses  to 
prove  that  the  accident  had  not  been  occasioned 
by  the  rubbish,  bat  by  the  plaintiff's  careless 
and  reckless  driving.  All  this  is  evidence  that 
the  soil  was  placed  upon  the  road  with  the  de- 
fendant's consent,  if  not  by  hla  express  direc- 
tion." CresBweil,  J.,  said :  "Unless  Palmer 
had  the  entire  control  of  the  work,  there  was 
abnndant  evidence  to  charge  the  defendant 
Palmer  was  employed  by  him  to  constmct  the 
drain.  No  precise  contract  for  the  work  was 
proved ;  nor  was  it  shown  that  Palmer  was 
employed  to  do  the  work  personally,  the  mode 
of  doing  It  being  left  to  bis  Judgment  and  dis- 
cretion. And  in  the  absence  of  evidence  to  show 
that  the  defendant  bad  parted  with  all  control 
and  anthorlty  In  the  matter,  it  must  be  assumed 
that  he  adopted  all  that  was  done  by  Palmer  In 
carrying  on  the  work.  If  It  appeared  that 
Palmer  had  contracted  with  the  defendant 
to  construct  the  drain  and  to  cart  away 
the  rubbish,  it  might  have  been  said  that 
the  defendant  had  parted  with  all  con- 
trol. But,  far  from  that,  the  evidence  la 
that  the  defendant  paid  Palmer  for  the  carting 
away  of  a  portion  of  it.  Then,  when  remon- 
strated with  by  the  policeman  for  leaving  the 
nalsanctt  on  the  highway,  the  defendant  prom- 
ises to  remove  it  as  soon  as  he  con.  And,  when 
«fl  L.  R.  A. 


tract  question,  and,  this  being  true,  the  ap< 
pellant  has  nothing  to  gain  by  having  the 
question  settled  by  this  court,  and,  as  ap* 
pellee  has  not  obtained  a  cross  appeal,  it  is 
not  important  to  his  interest  to  decide  the 
question.  We  are  not  inclined  to  hold, 
whatever  might  be  our  views  as  to  the  in- 
dependent contract  question,  tJiat  the  all^^ 
contract  filed  shows  of  itself  that  the  Qlobe 
Contractile  Company  was  in  fact  an  inde- 
pendent contractor;  bnt,  even  if  the  con- 
tract did  so  show,  if  the  proof  in  the  case 
showed  as  a  matter  of  fact  that  the  appel- 
lant  was  controlling  in  whole  or  in  part  the 
work  and  blasting  which  /esulted  in  the  in* 
juries  complained  of,  it  would  be  responsi- 
ble therefor  if  the  negligenoe  was  such  as  to 
render  it  in  any  manner  responsible.  It 

the  accident  baa  happened,  and  the  defendant 
is  told  that  It  was  occasioned  by  the  mbbtsb  be- 
ing left  there,  the  defendant  says  that  he  has 

witnesses  to  prove  that  It  was  occasioned  by 
something  else.  I  think  there  was  abundant 
evidence  to  show  that  the  defendant  at  least 
sanctioned  the  placing  of  the  nuisance  on  the 
road,  and  therefore  that  be  Is  responsible  for 
the  consequences." 

As  the  rationale  of  the  employer's  liability  In 
cases  of  this  class  Is  usually  considered  to  be 
that  he  was  acting  as  a  master  tn  relation  to 
some  part  of  the  work  which,  as  a  whole,  was 
embraced  within  the  scope  of  an  Independent 
contract,  the  fact  that  he  may  have  exercised 
authority  In  respect  to  some  matter  or  matters 
which  had  no  connection  with  the  Injury  wlfl 
not  necesBSrlty  render  him  liable.  To  have 
that  result  the  exercise  of  authority  must  have 
been  such  as  tended  to  show  that  the  contract 
was  not  an  independent  one  at  all.  The  correct- 
ness of  tbte  doctrine  Is  so  obvious  that  It  U 
scarcely  necessary  to  sustain  It  by  any  specific 
decision.  See,  however,  Crudup  v.  Scbrelner 
(l&Ol)  88  III.  App.  837. 

Evidence  that  the  physical  c<mdItIons  which 
existed  prior  to  the  time  of  the  accident  were 
produced  by  certain  work  in  which  the  em- 
ployer participated,  and  that  he  also  partici- 
pated in  Ihe  actual  operations  which  were  the 
Immediate  cause  of  that  accident,  tends  to  show 
that  the  employee  was  a  mere  agent  in  regard 
to  that  work  and  those  operations.  Carlson  v. 
Stocking  (1895)  81  Wis.  432.  66  N.  W.  68  (In- 
Jury  to  the  landowner  through  the  negligent 
manner  In  which  logs  were  floated  down  a 
stream). 

If  the  injury  resulted  from  an  alteration 
made  in  the  arrangements  for  the  work  by  one 
who  was  acting  as  the  employer's  representa- 
tive, recovery  cannot  be  bad  if.  In  making  that 
altei  atlon,  he  exceeded  his  authority, 

A  school  district  employed  a  contractor  to 
make  certain  icpairs  and  Improvements  to  the 
achoolhouse,  under  the  directions  of  a  superin- 
tendent named  by  tbe  district.  It  was  express- 
ly agreed  that  the  contractor  should  not  enter 
upon  the  work  until  the  school  was  dismissed 
for  the  season.  The  superintendent  chosen  by 
the  district  was  the  architect  of  the  contem- 
plated Improvements,  and  was  authorized  only 
to  direct  the  contractor  as  to  the  manner  in 
which  the  work  was  to  be  execat^.  T^he  con- 
tractor, b)  permission  olDt^sEiqplernitnwni^w 


9M 

seems  to  us  that  the  instmetions  given  hy 
the  court  were  quite  an  favorable  to  the  ap- 
pellant as  it  was  entitled  to  have  if  the  evi- 
dence authorized  any  instructions  to  be  giv- 
en in  respect  to  the  vuiooa  questions  re- 
ferred to  therein. 

Pearly  Lyons  testified  that  at  the  time  of 
the  injury  "the  steam-shoveling  company 
was  doing  the  work  and  the  blasting,  and 
the  railrcMwi  men  were  there  lielping  them 
move  away  the  dirt  and  rock."  When  asked 
what  character  of  men  they  were,  he  an- 
swered, "Section  men."  When  asked  how 
many  section  foremen  there  were  assisting 
in  this  work,  he 'answered,  "Four  or  five." 
The  witness  was  then  asked  to  give  the 
names  pf  these  section  foremen,  and  he  an- 
swered: "Pat  O'Brien,  Bud  Gross,  Loyd 
Hines,  Mike  Mclntire,  and  E.  O.  Price.  He 
wasn't  there  a  part  of  the  time ;  he  was 
sick;  and  Zan  Whitney  had  control  while 
he  was  sick."  He  was  then  asked  if  one 
Mahoney  was  there,  and  answered',  "I  think 
lie  was  there  at  the  time."  The  witness  was 
asked  if  he  saw  the  blasting,  etc.,  that 
caused  the  rock  to  fall  on  the  plaintiff,  and 
answered,  "Yes,  sir;  I  saw  it."  He  was  then 
asked  if  there  were  any  railroad  men  there 
at  the  time  directing  how  the  blasting 
should  be  done,  and  answered,  "I  think  Mr. 
Mahoney  was  up  there  showing  them  how  it 
should  be  done."  In  response  to  a  question 
to  state  the  location  of  this  rock  and  dirt 
that  fell  upon  plaintiff  he  answered,  "Well, 
it  was  on  the  right  of  the  tunnel;  out  on 
the  right-hand  side  as  you  go  through."  He 

gan  the  work  before  the  school  was  dismissed, 
and  performed  It  so  negligently  that  one  of  tbe 
school  chlldreu  was  injured  In  consequence.  It 
appeared  that  two  ol  the  members  of  tbe  school 
board  had  Tlslted  the  schooUiouse  after  the 
work  had  begun,  but  did  not  Interfere  or  direct 
It  to  be  stopped.  In  an  action  the  Injured 
child  against  the  school  district  to  recover  dam- 
ages for  the  Injuries  received  It  was  held  that, 
as  the  superintendent  had  no  power  to  alter  the 
time  when  tbe  work  was  to  be  performed,  his 
permission  to  tbe  contractor  to  enter  thereon, 
before  the  disndssal  of  the  school,  did  not  bind 
the  school  district  or  render  it  liable  for  the 
contractor's  negligence.  It  was  also  held  that 
the  mere  fact  that  certain  memberB  of  the 
school  board  had  observed  tlie  fact  that  work 
bad  been  begun,  and  did  not  Interfere  or  stop 
the  same,  did  not.  In  anjr  waj  render  the  school 
district  liable  for  the  contractor's  negligence. 
,8chool  IMstrlct  v.  Fuess  (1881)  98  Pa.  000,  42 
Am.  Rep.  027. 

TII.  Ewtploj/ec't  raUficatlon  or  adoptfon  of  the 

contractor's  tort. 

The  fact  that  the  tort  feasor  was  an  Inde- 
pendent contractor  will  obviously  not  preclude 
recovery  from  his  employer  If  It  should  appear 
that  tbe  latter  ratified  or  adopted  as  his  own  the 
particular  act  which  produced  the  Injnty  In 
suit.  As  In  other  classes  of  eases,  such  ratl- 
B6  L.  B.  A. 
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was  udced  if  it  wa«  hanging  over  like  it  was 
liable  to  fall  at  any  time,  and  answered, 
"Yes,  sir."  In  response  to  a  question  about 
Mahoney,  he  said,  "I  think  he  was  there, 
showing  them  how  to  blast."  And  in  re- 
sponse to  a  question  as  to  whether  or  not  he 
saw  him  there  on  other  occasions,  showing 
how  blasting  should  be  done,  his  reply  was, 
"Yes,  sir;  and  it  is  my  recollection  that  he 
was  there  that  day  showing  them."  The 
witness  also  testified,  in  substance,  that  the 
section  foreman  and  hands  were  moving  the 
dirt  and  rock  away,  and  loading  it  on  flats, 
and  that  he  did  not  think  the  steam  shovel 
was  at  work  that  day,  and  that  he  had  seen 
railroad  men  assist  in  operating  the  blasts. 
In  response  to  the  question,  "How  many 
railroad  men  do  you  suppose  were  there  at 
work  that  day?"  he  answered,  "Twenty-five 
or  thirty;  may  be  more  than  that;"  and  he 
stated  that  they  were  assisting  in  all  the 
work,  and  all  working  together.  He  also 
testified  that  a  good  many  people  passed 
through  the  tunnel,  going  in  and  out,  while 
they  were  blasting.  He  stated,  in  substance, 
that  the  engines  spoken  of  as  hauling  off 
dirt  and  stones  were  in  charge  of  the  rail- 
road company;  that  the  steam -shoveling 
men  did  not  go  off  with  the  cars.  He  also 
shows  that  the  injury  occurred  at  the  north 
end  of  the  north  tunnel.  The  evidence  of 
Wesly  Lyons  is  to  the  same  effect  as  that  of 
Pearly  to  a  great  extent.  The  plaintiff  him- 
self testified  that  he  was  twenty  years  old, 
and,  in  substance,  testified  that  he  went  to 
the  tunnel  for  the  purpose  of  seeking  em- 

flcatlon  or  adoption  may  be  established  bj  spe- 
cific testimony  as  to  the  employer's  Intention ; 
or  It  may  be  Implied  from  his  quiescence  and  In- 
action ;  or  Inferred  from  hla  acceptance  of  the 
result  of  tbe  work,  with  knowledge,  actual  or 
constructive,  that  It  had  been  attended  by  the 
commission  of  a  tortious  act  which  entailed  per- 
manently Injurloas  conditions. 

An  Ice-machine  company  undertook  to  erect 
for  a  brewery  company  a  refrigerator  plant 
which  Included  a  large  Iron  tank.  The  latter 
company  was  to  fix  the  location  for  the  plaat. 
and  make  and  put  In  proper  supports  for  the 
tank.  When  the  supports  were  completed  the 
agent  of  tbe  machine  company  notified  the  pres- 
ident of  the  brewery  company  that  they  were 
not  sufficient,  but  afterwards,  with  this  knowI< 
edge  on  the  part  of  both  companies,  the  agent  of 
the  macbloe  company,  with  the  approval  of  tbe 
brewery  company,  put  the  tank  open  these  In- 
sufficient supports,  and  commenced  filling  It 
with  water,  and  sent  one  of  Its  servants  on  the 
roof,  who  bad  no  notice  of  the  danger.  Wblle  he 
was  on  the  roof  the  supports  of  the  tank  gave 
way,  and  he  fell  with  the  roof,  and  was  killed. 
It  was  held  that  the  companies  were  jointly  lia- 
ble for  his  death.  Consolidated  Ice  Hach.  Co. 
V.  Keifer  (1890)  134  111.  481,  10  L.  R.  A.  SM. 
23  Am.  St.  Rep.  68&,  26  N.  E.  799. 

Where  an  owner  of  land  throogb  which  an 
adjoining  owner  has  a  right  of  way  for  a  water- 
supply  pipe  employs  another  yto>  grade  the  lot 
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ployment  as  a  laborer;  tiiat  not  far  from 
tiiQ  tunnel  wliieh  he  entered  he  saw  a  rail- 
iDad  engine,  witii  cars  attached  to  it;  that 
tiiey  had  Bidehoards  to  haul  dirt  on;  that  he 
did  not  know  the  persona  who  were  on  tiienii 
but  supjxwed  tiiat  they  were  the  engineer 
and  fireman;  and  that  he  passed  wiUiin  8 
or  10  ieet  of  them,  and  they  did  not  say  any- 
thing to  him.  He  also  showed  that  he  was 
aev«^y  injured.  Quite  a  number  of  other 
witnesses  were  introduced,  whose  testimony 
tended  to  show  that  the  railroad  emplc^ees 
were  aiding  in  the  control  and  management 
of  the  work  generally  at  the  time  of  the  in- 
jury.  Evidence  was  also  introduced  condne- 
ing  to  show  that  the  tunnel  had  been  used 
generally  by  the  people  to  pass  through, 
whm  traveling  in  that  vicinity,  with  the  as- 
sent or  acquiescence  of  the  railroad  com- 
pany; and  some  evidence  was  introdaeed 
tending  to  show  that  the  notice  given  that 
the  blast  was  to  he  touched  off  was  given 
shortly  before  it  was  actually  touched  off. 
The  evidence  also  tends  to  show  that  the 
blasting  was,  at  the  time  of  the  injury,  for 
the  purpose  of  blasting  off  or  breaking  down 
a  rock  on  the  east  side  of  the  road,  for  the 
reason  that  it  apparently  had  become  liable 
to  fall  at  any  Ume,  to  the  great  detriment 
and  danger  of  the  traffic  on  the  railroad; 
and  it  is  the  contention  of  appellee  that 
whatever  the  Globe  company  was  to  do  was 
in  fact  on  the  west  side  of  the  road,  and  that 
this  work  on  the  east  side  was  wholly  for 
the  railroad,  and  outside  of  the  contract  al- 
luded to.  We  do  not,  however,  attach  much, 

contalnioe  the  pipe,  makes  no  provision  In  tbe 
contract  for  protection  of  the  pipe,  fixes  the 
Srade  line  himself,  and  Is  present  most  of  the 
time  while  tbe  grading  Is  la  progress  and  when 
the  pli*e  Is  ctit  hj  tbe  contractor,  and  promptly 
adopts  the  act  ae  bis  own,  be  cannot  escape  lia- 
bility therefor  on  tbe  ground  that  It  was  the  act 
of  the  contractor.  ReTOOlds  v.  Bralthwalte 
(1889)  1^1  Pa.  416.  18  At\.  1110. 

The  Judge  who  delivered  the  opinion  of  the 
coart  In  llnghes  v.  Cincinnati  dt  8.  R.  Co, 
(1888)  30  Ohio  SL  461,  laid  It  down,  as  his  pei^ 
sonal  opinion  merely,  that,  nnder  a  contract 
which  gave  tbe  defendant'^  engineer  tbe  right  to 
Indicate  the  places  In  which  the  earth  of  tbe  ex- 
cavations f^boald  be  deposited,  the  defendant 
was  hound  to  furnish  space  for  the  d^toalt  of 
waite  material,  and  that.  If  it  did  not,  the  In- 
ference was  Jaatlflable  that  It  assented  to  or 
procared  tbe  contractors  to  east  sach  material 
upon  plaintiff's  land. 

For  a  case  In  which  the  mere  fact  of  nonin- 
terference was  held  not  to  be  conclasivs  against 
the  defendant,  see  School  District  v.  Pness 
(1881)  98  Pa.  600,  42  Am.  Rep.  627. 

In  an  action  where  damages  were  sought  for 
the  wrongful  appropriation  of  the  plaintiff's 
lands,— Bloom fleld  R.  Co.  v.  Orace  (1887)  112 
Ind.  128,  13  N.  B.  060,— tbe  coart.  In  holding 
tbe  action  maintainable,  said:  "Tht  aet  of  a 
contractor  in  appropriating  real  estate  and  Oe- 
06  L.  R.  A. 


if  any,  importanoe  to  this  matter,  not  deem- 
ing it  very  material  to  plaintiff's  right  to  a 
recovery.  It  is  tmt  that  the  tesUmony  in- 
troduced by  the  appellant  tends  to  contra- 
dict that  offered  by  the  plaintiff,  and  it  is 
the  contention  of  appellant  that  tiie  railroad 
hands  tiiat  wen  in  fact  rendering  services 
then  at  the  time  of  tiie  injury,  or  any  other 
time,  were,  for  %e  purpose  of  sueh  service, 
the  servants  of  the  Globe  (Contracting  Com- 
pany; and  it  is  therefore  argued  that  the 
appellant  is  not  rosponsible  for  their  negli- 
gence, if  in  fact  tiiey  had  been  negligent.  It 
is  also  contended,  un^r  all  of  the  facts  and 
(^rcumstances,  that  it  was  not  negligence  to 
touch  off  the  blast  on  aa  short  notice  as  was 
given,  and  that  it  was  not,  in  any  event, 
likely  thi^  the  blast  would  injure  persons 
situated  as  was  the  plaintiff  at  tiie  time.  It 
is,  however,  contended  for  appellee  that 
blasting  with  dynamite,  and  sn(di  work  as 
W83  then  being  done,  was  exoeedingly  dan- 
gerous, and  that  it  was  due  to  all  persons— 
and  in  fact  the  legal  duty — ^for  those  in 
charge  of  the  work  to  give  sueh  notice  as 
would  eiuble  all  persons  in  the  vicinity  of 
the  blast  to  hear  the  notice,  and  after  hear- 
ing it,  get  to  a  place  of  safety.  It  is  the 
further  contention  of  appellee  that  appel- 
lant's agents  and  eervants  had  notice  (rf  the 
peril  of  plaintiff,  and  ought  to  have  warned 
him  thereof,  which  they  failed  to  do;  while 
appellant's  contention  is  that  plaintiff  had 
abundant  notice  of  the  fact  tiiat  blasting 
was  being  done  there,  and  that  he  failed  to 
use  proper  care  to  avoid  injury,  and  there- 
voting  It  to  the  purpose  of  constractlng  a  rail- 
road cannot  be  considered  the  act  of  an  Inde- 
pendent contractor,  for  the  corporation  alone 
baa  the  power  to' appropriate  the  private  prop- 
erty to  Ite  nse.  In  attempting  to  appropriate 
the  land  the  contractor  cannot  be  considered  as 
simply  engaged  In  the  work  of  constructing  tbe 
road ;  he  rually  acta  for  and  as  tbe  corporation. 
.  .  .  Doubtless,  the  corporation  would  not 
be  bound  If  be  transcended  bis  authority,  unless 
It  adopted  or  ratlQed  his  act ;  but  where,  as 
here,  It  does  adopt  his  act,  by  receiving  and 
adopting  Its  fruits.  It  Is  undoubtedly  bound," 
One  of  the  cases  In  wbicb,  under  Qa.  Civil  Code 
180S,  i  8819,  the  Independence  of  a  contract  Is 
no  defense.  Is, —  "when  the  employer  ratifies  the 
nnaothorlsed  wrong  of  tbe  contractor."  Con- 
struing this  provision  In  a  case  where  a  railway 
embankment  bad  been  so  constructed  by  tbe  con- 
tractor as  to  cause  a  nuisance,  tbe  court  held 
that,  ae  tbe  defendant  company  did  not  take 
possession  of  the  road  until  several  months 
after  the  time  when  the  plaintiff  received  the 
Injury  from  the  nulssnce,  and  there  was-  oo  evi- 
dence that  the  nulsaoce  bad  been  brought  to 
Its  knowledge,  It  co'ild  not  be  said  that  the  de- 
fendant bad  ratified  any  act  of  the  contractor 
which  created  a  nuisance.  Atlanta  &  P.  R.  Co. 
T.  Klmberly  {1801)  87  Ga.  161,  27  Am.  St  Rep. 
281.  13  8.  B.  277.  C.  B.  L. 
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fore  was  not  entitled  to  recover  even  if  it 
(appellant)  had  been  somewhat  negligent  as 
to  the  question  of  notice  of  the  touching  off 
of  the  blast.  Without  going  into  any 
further  details  as  to  the  evidence,  it  seems 
to  us  that  all  of  the  questions  at  issue  were 
as  fully  and  properly  presented  to  the  jury 
as  appellant  was  entitled  to  have  done ;  and, 
this  being  true,  and  the  jury  having  heard 


the  testimony,  and,  perhaps,  being  ac- 
quainted with  the  witnesses,  and  in  a  posi- 
tion to  understand  and  comprehend  the  Id- 
eality and  surroundings  much  better  than 
this  court  can,  we  do  not  feel  authorized  to 
disturb  their  verdict. 

The  judgment  is  therefore  affirmed. 

Petition  for  rehearing  overruled. 


GEORGIA  SUPREME  COURT. 


Nelson  A.  GHASTAIN,  Pllf.  in  Err., 

V. 

Mrs.  R.  E.  JOHNS. 

(  G8  ) 

A  tmlher  Im  not  Ualtle  for  a  tort  of  hl» 
minor  clilld.  with  which  he  waa  In  no  way 
connected,  which  he  did  not  ratlfj,  antf  from 
which  he  did  not  derive  any  benefit. 

(Aoffast  12,  1904.) 

ERROR  to  the  City  Court  of  Atlanta  to 
revie^v  a  judgment  in  favor  of  plaintiff 
in  an  action  brought  to  hold  defendant  lia- 
ble for  the  destruction  of  property  by  hia 
minor  child.  Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Beaben  R.  Arnold,  for  plaintiff  in 
error: 

The  common  law  did  not  render  the  par- 
ent liable  for  the  child's  tort,  unless  the 
parent  would  have  been  liable  under  the  cir- 
cumstances, treating  the  child  as  a  servant. 

1  Jaggard,  Torts,  60;  Tifft  v.  Tifft,  4 
Denio,  175  j  Smith  v.  Davenport,  45  Kan. 
423,  11  L.  R.  A.  429,  23  Am.  St.  Rep.  737,  25 
Pac.  851;  Chandler  v.  Beaton,  37  Tex.  406; 
Baker  v.  Haldeman,  24  Mo.  219,  69  Am.  Dec. 
430;  Paul  v.  Uwnmel,  43  Mo.  121,  97  Am. 
Dec.  381;  Wilson  v.  Qarrard,  59  111.  51; 
Btrohl  V.  Leran,  39  Pa.  177;  Bohlo»»herg  v. 
LoAr,  60  How.  Pr.  450;  Boott  v.  Wat»on,  46 
Me.  362,  74  Am.  Dec  457 ;  Eagerty  v.  Pow- 
er»,  66  Cal.  368,  56  Am.  Rep.  101,  5  Pac. 
622;  Bchaefer  v.  Ostei-brink,  67  Wis.  496,  58 
Am.  Rep.  875.  30  N.  W.  922;  Maddox  v. 
Brown,  71  Me.  432,  36  Am.  Rep,  336;  Tea- 
garden  V.  McLaughlin,  86  Ind.  476,  44  Am. 
Rep.  332;  17  Am.  &  Eng.  Enc.  Law,  pp.  392, 
S93. 

Code,  t  8817,  is  merely  a  oodifioation  of 
the  common  law. 
Mitchell  T.  Georgia  d  A.  R.  Co.  Ill  Ga. 

*lIeadnote  1?  Caxdim.  I. 

Note. — ^As  to  parent's  liability  for  wrongful 
acts  of  minor  child,  aee  also.  In  thU  series, 
Bmlth  T.  Dsvenport,  11  L.  R.  A.  420.  and  Ueers 
V.  McDowell,  68  L.  R.  A.  789. 
66  L.  R.  A. 


787,  61  L.  R.  A.  622,  36  8.  B.  971;  Qardnar 
V.  Moore,  61  Ga.  269. 

Mr.  IJamvvl  D.  Hewlett  for  defendant 
in  error. 

Candler,  J.,  delivered  the  opinion  of  the 
court: 

According  to  the  petition,  Mark  Chastain, 
the  minor  son  of  the  defendant  in  Uie  court 
below,  did  on  a  named  day  "malidoaily 
and  negligently  shoot,  injure,  and  kill,  with 
a  rifle,  gun,  or  other  instrument  of  death, 
one  horse,  one  hog,  and  other  stock,  cattle, 
and  hogs  of  petitioner,"  damaging  her  fl,- 
000.  She  allc^ied  that,  as  the  father  and 
natural  guardian  of  the  youthful  cause  of 
the  trouble,  the  defendant  is  "liable  for  all 
lose  and  injury  caused  by  all  acta  or  torts 
committed  by"  him.  It  was  not  alleged 
that  the  father  participated  in,  connived  at, 
or  had  any  Icnowledge  of,  the  tort,  or  re- 
ceived any  benefits  therefrom;  nor  was  it 
charged  that  he  was  negligent  in  any  man- 
ner whatever.  The  «o1e  ground  upon  which 
it  is  sought  to  hold  him  liable  is  that  he  is 
the  father  of  the  offending  minor.  The  de- 
fendant demurred  generally,  and  because,  as 
claimed,  the  allegations  of  the  petition  "do 
not  connect  this  defendant  with  the  alleged 
tort,  nor  do  they  in  any  way  make  him  re- 
sponsible for  the  act  of  the  alleged  minor 
son."  The  court  overruled  his  demurrer, 
and  he  excepted. 

"Every  person  shall  be  liable  for  torts 
committed  by  his  wife,  and  for  torts  com- 
mitted by  his  child,  or  servant  by  his  com- 
mand, or  in  the  prosecution  and  within  the 
scope  of  liis  business,  whether  the  same  be 
by  negligence  or  voluntary."  Civil  Code 
1805,  9  3817.  It  is  apparent  that,  if  the 
words  "by  his  command,  or  in  the  prosecu- 
tion and  within  the  scope  of  his  business," 
in  the  section  quoted,  are  to  be  applied  only 
to  the  word  "servant,"  the  parent  is  liable 
for  all  torts  of  his  minor  child,  aa  claimed  in 
the  plaintiff's  petition;  otherwise  if  they  ex- 
tend to  both  "child"  and  "servant."  The 
punctuation  of  the  section  renders  its  mean- 
ing in  this  respect  fwmewhat- ambiguous,  but 
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when  it  is  nsmembend  that  the  seetlon  is 
not  based  on  any  ipecuil  statntoi^  cmaet- 
ni«nt,  but  is  merely  a  oodifleation  of  the 
oommoB  law  on  the  snbjeeti  this  ambiguity 
is  at  onoe  remored.  At  oommon  law  tibe 
husband  was  liaUe  for  the  wife's  torts,  not 
alone  heeause  she  oonld  own  no  separate  es- 
tate capable  of  being  subjeetad,  but  also 
because^  in  1^1  oontemplation,  she  had  no 
existence  apart  from  his,  and  consequently 
eoiild  do  no  act  that  was  not  also  his  act. 
In  Georgia,  while  the  wife  at  present  is,  as 
to  her  property  rights,  practically  a  feme 
aole,  the  fiction  of  merger  of  her  legal  exist- 
ence into  that  of  her  husband,  so  pleasing 
to  masculine  vanity,  is  still  maintained,  at 
least  in  part,  for,  while  she  may  own  and 
control  property,  barter  and  trade,  and  sue 
and  be  sued^  in  enUre  independence  of  her 
lord  and  master,  she  may  yet  do  no  wrong 
that  is  not  cbaigeable  to  his  at^unt.  Be- 
tween parent  and  child,  however,  the  law 
has  never  recognized  a  merger  of  existence. 
At  common  law,  as  in  Georgia  to-day,  the 
father  was  entitled  to  the  services  and  earn- 
ings of  his  minor  child,  and,  as  its  natural 
guardian,  might  control  and  manage  prop- 
erty of  which  the  child  had  become  pos- 
sessed; but  he  was  liable  for  the  child's  torts 
only  upon  the  idea  that  the  child  was  his 
servant,  and  to  the  extent  that  he  would  be 
liable  for  the  torts  of  any  other  servant 
that  be  might  have.  As  is  said  in  I  Jag- 
gard  on  Torts,  p.  160:  "Liability  of  a  par- 
ent for  the  tort  of  a  child  is  governed  by 
the  ordinary  principles  of  liability  of  a  prin- 
cipal for  the  acts  of  his  agent,  or  a  master 
for  his  servant.  It  does  not  arise  out  of  a 
mere  relation  of  parent  and  child."  Hav- 
ing in  view  these  principles,  we  are  clear 
that  the  meaning  of  S  3817  of  the  Civil  Code 
of  1896  is  that  the  liability  of  a  parent  for 
the  torts  of  his  child,  like  his  liability  for 
those  of  his  servant,  arises  only  when  the 
oommission  of  the  tort  was  "by  his  com- 
mand, or  in  the  proaecutjon  and  within  the 
scope  of  his  business."  litis  rule  is  now  of 
general  application  throughout  the  United 
SUtes.   In  21  Am.  &  Eng.  Enc.  Law,  2d  ed. 


1067,  it  is  Bud:  "The  goteral  rule  is  Osai 
a  pannt  is  not  liable  in  damages  for  tiia 
torts  of  his  minor  (diitd,  even  though 
ohild  Uvea  with  the  parent  and  is  under  his 
centred,  when  such  acta  were  done  without 
his  auUiority,  luiowledge,  or  oonaent,  had  no 
eonneetlMi  with  his  business,  were  not  rati- 
fied by  him,  and  were  of  no  ben^t  to  him, 
or,  as  it  has  been  more  briefly  stated,  a 
parent  is  never  liable  for  the  wrongful  acts 
of  his  mhior  child  unless  such  acts  were  per- 
formed with  the  parent's  consent,  or  in  oon- 
neetitm  with  the  parent's  business.  Where, 
however,  the  tort  complained  of  was  commit- 
ted irtule  the  ehild  was  engaged  in  the  par- 
ent's service,  within  tiie  soc^  of  his  em- 
ployment, or  where  the  einnunstanees  show 
that  it  was  done  with  the  parent's  knowl- 
edge and  by  his  authorily,  or  with  his  con- 
sent, he  ia  liable."  See,  in  this  oonneotion, 
Vaughan  v.'  MoDaniel,  73  Ga.  98,  where  the 
tortious  act  of  the  child  was  done  in  the 
performance  of  an  act  directed  by  the  fa- 
ther, and  it  was  held  that  the  father  was 
liable.  See  also  the  numerous  cases  cited 
in  the  note  to  21  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  1057;  Schouler,  Dom.  Rel.  5th  ed.  S 
263,  and  cases  cited  in  note.  Any  other  rule 
than  the  one  here  announced  would  work 
the  greatest  hardship  and  injustice,  for  it 
would  impose  upon  the  parent  liability,  re- 
gardless of  the  question  of  negligence  on  his 
part,  for  acts  of  his  child,  with  the  respcmst- 
bility  of  which  he  could  not,  in  reason  and 
common  sense,  be  justly  charged. 

In  the  present  case  the  only  ground  of  lia- 
bility set  out  in  the  petition  is  "that  de- 
fendant is  the  father  and  the  natural  guard- 
ian of  several  minor  sons,  one  of  whom  is 
named  Mark  Chastain,  and,  as  such,  is  lia- 
ble for  alt  loss  and  injury  caused  by  all 
acts  or  torts  committed  by  them."  As  will 
have  been  seen,  we  do  not  agree  wit^  the 
conclusions  of  the  pleader,  and  consequently 
hold  that  the  defendant's  demurrer  should 
have  been  sustained. 

Judgment  reversed. 

All  the  Justices  concur. 


ILLINOIS  SUPREME  COURT. 


GHIOAGO   GENERAL   RAILWAY  COM- 
PANY, Plff.  in  Err., 

V. 

City  ot  CHICAGO. 

(176  III.  26S.) 

1.  An   ordinance    ImpoKlnK   a  mlleBK* 

Nora. — ^As  to  municipal  power  to  Impose  coa- 
Olthms  wben  giving  assent  to  street  railway  In 
■treet,  see  aim,  In  this  serlea,  aalveston  tt  W. 
B.  Co.  V.  Uatveston,  86  U  B.  A.  88,  and  note. 
66  li.  R.  A. 


tu  mm  m  eoadltlon  of  mrmntl»m  to  a 
■treet  rallwar  companr  the  privilege 
nf  nalnff  the  atreeta  la  within  the  au- 
thority conferred  by  a  statute  provldlag  that 
the  city  may  give  the  privilege  upon  such 
terms  and  conditions,  not  Inconsistent  with 
the  statute,  as  the  authorities  shall  deem  for 
the  best  interest  of  the  public. 

2.  Coarta  esiiMot  ladnlse  the  vreauap- 
tlOB  that  an  ordinance  was  passed  for  an 
Ul^al  purpose,  when  It  was  apparent  that  It 
could  be  done  legally. 

S.  A  atreet  rallwrnr  compaar  U  aot  Mm- 
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Oct., 


nlcd  the  C4ta*l  protcetlon  of  the  1»wb, 
or  doe  proccH  ot  law,  glTlng  It  the  privi- 
lege of  oBlng  the  streets  only  npon  eondltloiu 
dllTereat  from  those  whlcb  have  been  Imposed 
on  other  companies. 

4.  The  power  o(  m  city  to  Impoee  a 
condition  on  ■  permit  tor  the  nse  ot 
■treetu  hj  a  street  railway  company  caonot 
be  denied  bj  the  companjr,  when  It  hu  ac- 
cepted the  privilege  with  the  eoodltlMi  at- 
tached, agreeing  thereby  to  perform  IL 

(OctoI>er  24,  1898.) 

ERKOR  to  the  Circuit  Court  for  Cook 
Couuty  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
the  fee  alleged  to  be  due  by  defendant  for 
the  use  of  plaintiff's  street.  Affirmed. 
.The  facta  are  stated  in  the  opinion. 

Messrs.  Jease  B.  Barton  and  Oluxlea 
Ii.  BoBney,  for  plaintiff  in  error : 

The  city  council  had  no  power  to  require 
or  exact  of  the  defendant,  as  a  condition 
for  the  use  of  any  street,  or  for  operating 
street  railway  lines,  any  sum  of  money  per 
mile  of  track  to  be  operated,  or  any  sum 
of  money  whatever, 

Kev.  Stat.  chap.  24,  art.  5,  S  1>  chap.  66, 
i  3;  Metropolitan  City  R.  Co.  v.  Chicago 
West.  Div.  R.  Co.  87  111.  317;  Knomnlle  v. 
Africa,  23  C.  C.  A.  262,  47  U.  S.  App.  74, 
246,  77  Fed.  601;  Chicago  v.  Rumaey,  87 
HI.  348;  Hunt  v.  Chicago  Horse  d  Dummy 
R.  Co.  121  m.  638,  13  N.  E.  176;  Doane  v. 
Chicago  City  R.  Co.  160  lU.  22,  35  L.  R.  A. 
688,  46  N.  E.  507 ;  McCartney  v.  Chicago  & 
B.  R.  Co.  112  111.  611. 

What  is  meant  by  the  public  is  not  any 
corporation  like  a  city,  town,  or  county; 
but  the  body  of  the  people  at  large, — the 
people  of  the  neighborhood ;  the  community 
at  large, — without  reference  to  the  geo- 
graphical limits  of  any  corporation,  con- 
stitute the  public.  The  people  are  the  pub- 
lie. 

Baker      Johnston,  21  Mich,  319. 

The  public,  as  distinguished  from  the 
city,  is  not  benefited  by  the  payment  re- 
quired in  tiiis  caae. 

The  city  assumed  that  it  owned  something 
which  it  could  sell,  which  it  could  part 
with  for  value,  the  equivalent  in  money  to 
belong  to  it. 

Bnith  T.  Metropolitan  Qaelight  Co.  12 
How,  Pr.  187;  Galveston  d  W.  B.  Co.  v. 
QalvettOH,  90  Tex.  398.  36  L.  IL  A.  33,  38 

5.  W.  96;  Pittahvrgh'B  Appeal,  116  Ftt.  4,  7 
Atl.  778  J  Central  B.  A  Eleotrio  Oo.'$  Appeal, 
67  Conn.  197,  36  Atl.  32;  Jerwy  City  d  B. 
B.  Co.  T.  Jersey  City  d  H.  Horse  R.  Co.  20 
N.  J.  Eq.  61 ;  i8t.  Lottia  v.  Western  V.  Teleg. 
Co.  148  U.  S.  92»  87  L.  ed.  380,  13  Sup.  Ct. 
Bep.  48ff. 

If  fi  8  was  «I<ra  virea,  then  tiia  aooeptanw 
of  the  ordinanoe  vaA  the  giving  of  the  bond 
06  L.  B.  A. 


in  soit  do  not  estop  plaintiff  in  error  from 
making  this  defense. 

OooA;  County  v.  Chicago,  168  111.  624,  42 
N.  E.  67;  Fulton  V.  Northern  Illinois  Col- 
lege, 168  111.  333,  42  N.  E.  138;  Doane  r. 
Chicago  City  R.  Co.  160  lU.  22,  3S  L.  B.  A. 
688,  46  N.  K.  507. 

Said  per-mile  tax  is  in  violation  of  the 
14th  Amendment  of  the  Constitution  of  the 
United  States,  which  declares  that  no  state 
shall  deny  to  any  person  the  equal  protec- 
tion of  the  laws. 

Defendant  has  been  selected  out  of  six 
companies,  all  doing  a  like  business  in  the 
same  locality,  to  pay  $600  per  mile  of  road 
for  the  privily  of  performing  the  objeeti 
of  its  incorporation. 

Oulf,  C.  <£  8.  F.  R.  Co.  V.  Ellis,  166  U.  S. 
160,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  265; 
Boyd  V.  United  States,  116  U.  S.  616,  29 
L.  ed.  74H,  6  Sup.  Ct.  Rep.  624;  South  d 
North  Ala.  R.  Co.  v.  Morris,  65  Ala.  193. 

This  constitutional  right  of  equal  protec- 
tion of  the  laws  cannot  be  violated  by  state 
or  municipal  enactments,  nor  by  judicial 
decrees. 

Cook  V.  Moffat,  6  How.  308,  12  L.  ed. 
165;  Dodge  v.  Woolsey,  18  How.  331,  15  L. 
ed.  401 ;  SiMiot  v.  Davenport,  22  How.  227, 
16  L.  ed.  243;  New  York  ex  rel.  Bank  of 
Commerce  v.  Tarn  Comre.  2  Blade,  620,  17 
L.  ed.  451 ;  Weston  v.  Charleston,  2  Pet. 
449,  7  L.  ed.  481;  Q^hons  v.  Ogden,  9 
Wheat.  1,  6  L.  ed.  23;  Hills  t.  Chicago,  60 
111.  90;  Bureau  County  r.  Chicago,  B.  d 
Q.  R.  Go.  44  III.  238 ;  Chicago  d  N.  W.  R. 
Co.  V.  Boone  County,  44  111.  242;  Millett  v. 
People,  117  111.  294,  67  Am.  Bep.  869,  7  N. 
E.  631 ;  Frorer  v.  People,  141  HI.  171,  16  L. 
B.  A.  492,  31  N.  E.  395;  BracevUU  Coal  Co. 
V.  People,  147  111.  66.  22  L.  R.  A.  340,  37 
Am.  St.  Bep.  206,  35  N.  E.  62;  Eden 
People,  161  111.  296,  32  L.  B.  A.  659,  52  Am. 
St.  Rep.  365,  43  N.  E.  1108;  Bnitm  v.  Chi- 
cago, 110  III.  192;  People  ex  rel.  Besse  T. 
Grotty,  93  111.  188;  People  ex  rel.  Morrietm 
V.  Gregier,  138  111.  419,  28  N.  E.  812. 

A  licensing  ordinance  must  be  of  uniform 
application  upon  the  class  affected. 

East  St.  Louis  v.  Wehrung,  46  III.  392; 
Wiggins  Ferry  Co.  t.  East  Bt.  Louis,  102 
m.  560;  Ooncor^a  Cemetery  Asso.  Min- 
nesota d  N.  W.  R.  Co.  121  ni.  203,  12  N. 
E.  536;  Walker  v.  Springfield,  94  lU.  364; 
Zanone  v.  Mound  City,  103  HI.  652;  Cairo 
T.  Feuehter  Bros.  64  HI.  App.  112;  Tubman 
V.  Ohioago,  78  III.  406;  Coolejr,  Const.  lim. 
6th  ed.  200. 

Said  per-mile  tax  is  in  violation  of  the 
14th  Amendment  of  the  Ooiutitntioii  of  the 
United  States,  which  declares  that  no  state 
■hall  deprive  any  person  of  property  with- 
out due  process  of  law. 

BraeeviUe  Coal  Co.  t.  P^Qpfo,  147  IlL 
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70,  22  h.  K.  A.  340.  87  Am.  St.  Sep.  206,  35 
K.  E.  62;  Den  ea  dam.  Murray  v.  Hohoken 
Land  A  Improv.  Co.  18  How.  272,  16  L.  ed. 
372. 

In  all  oaaea  where  a  general  law  can  be 
made  applicable  no  special  law  shall  be 
enacted. 

lU.  Const,  art  4,  S  22;  IlUnoia  State 
Dmtal  Ewaminere  t.  People,  123  HI.  227, 
13  m.  E.  201 ;  Central  Trust  Co.  v.  aittMne* 
Street  R.  Co.  80  Fed.  321.. 

City  ordinances  are  "lam,"  within  the 
public  policy  of  the  Constitution. 

Mason  v.  ahaumeetown,  77  III.  683;  Chi- 
cago T.  MaOoy,  136  lU.  361,  11  L.  K.  A. 
413,  26  N.  E.  308;  Hayes  t.  Miekigan  C.  R. 
Co,  111  U.  S.  237,  28  li.  ed.  414,  4  Sup. 
Ct.  Rep.  369;  Chicago  Qeneml  R.  Co.  v. 
Chicago  City  S.  Co.  62  111.  App.  602. 

The  state  is  limited  in  its  sources  of  reve- 
nue, and  the  munieipality  is  subject  to  still 
more  limitations. 

Wilson  T.  Sanitary  District,  133  HI.  443, 
27  N.  K.  203;  PeopUfs  Loan  £  Homestead 
Aeso.  T.  Keith,  153  111.  609,  28  L.  R.  A.  05, 
30  N.  E.  1072;  Herzo  y.  San  Francisco,  33 
Cal.  134;  Aberdeen  t.  Honey,  8  Wash.  261, 
36  Pse.  1097. 

Railways  heretitifore  constructed,  or  that 
may  hereafter  be  constructed,  in  this  state, 
are  herdiy  declared  to  be  under  such  reg- 
ulations as  may  be  prescribed  by  law.  This 
constitutional  declaration  applies  to  horse 
railways  as  well  aa  to  steam  roads. 

Chicago  V.  Evans,  24  III.  66 ;  Birmingham 
Mineral  R.  Co.  v.  Jacobs,  92  Ala.  187,  12  L. 
R.  A.  830,  9  So.  320;  Bloxham  v.  Consum- 
ers' Electric  Light  d  Street  R.  Co.  38  Fla. 
619,  29  L.  R.  A.  507,  61  Am.  St.  Rep.  44,  18 
So.  444 ;  Katzenberger  v.  Lawo,  90  Term. 
235,  13  L.  R.  A.  185,  25  Am.  St.  Rep.  681, 
16  S.  W.  611;  Hestonville,  M.  d  F.  Pass.  H. 
Co.  V.  Philadelphia,  89  Pa.  210;  Re  Wash- 
ington Street  Asylum  d  P.  R.  Co.  115  N. 
Y.  442,  22  N.  E.  356;  Citizens'  Pass.  R.  Co. 
V.  Pittsburgh,  104  Pa.  522;  Clinton  v.  Clin- 
ton d  L.  Horse  R.  Co.  37  Iowa,  61 ;  Johnson 
V.  Louisville  City  R.  Co.  10  Bush,  231; 
Central  Nat.  Bank  v.  Worcester  Horse  R- 
Co.  13  Allen,  105. 

The  municipality  has  not  such  right  of 
property  in  the  streets  or  squares  of  the  city 
as  to  entitle  it  to  pecuniary  compensation 
for  the  right  of  way  through  its  thorough- 
fares or  public  grounds. 

Booth,  Street  Railways,  p.  15;  La  Salle 
County  V.  Simmons,  10  111.  513;  Smith  v. 
Metropolitan  Gaslight  Co,  12  How.  Pr.  187 ; 
Galveston  d  W.  R.  Co.  v.  Galveston,  90  Tex. 
398,  36  L.  R.  A.  33,  39  S.  W.  96;  Pitts- 
burgh's Appeal,  115  Pa.  4,  7  Atl.  778 ;  Braun 
V.  Chicago,  110  III.  196;  Canal  d  C.  Street 
R.  Co.  V.  Crescent  City  R.  Co.  41  La.  Ann. 
661.  0  So.  849;  St.  Louis  R.  Co.  v.  South- 
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em  R.  Co.  (Mo.)  16  8.  W.  1013;  Chicago 
Dock  d  Canal  Co.  v.  Garrity,  116  111.  155, 
3  N.  £.  448 ;  Illinois  O.  R.  Co.  v.  WUletiborg, 
117  HI.  203,  67  Am.  Rep.  862,  7  N.  E.  608; 
Chicago  L.  Ins.  Co.  t.  Needles,  113  U.  S. 
580,  28  L.  ed.  1087,  6  Sup.  Ct.  Rep.  681 ; 
Ruggles  v.  Illinois,  108  U.  S.  631,  27  L.  ed. 
816.  2  Sup.  Ct.  Rep.  832;  Illinois  C.  B.  Co. 
V.  Illinoie,  108  U.  S.  642,  27  L.  ed.  818.  2 
Sup.  Ct.  Rq).  839 ;  Charles  River  Bridge  t. 
Warren  Bridge,  11  Pet.  647,  9  L.  ed.  824. 

The  right  of  r^ulation  iB  subject  to  lim- 
itations. 

Leisy  v.  Hardin,  136  U.  S.  100,  34  L.  ed. 
128,  3  Inters.  Com.  Rep.  36, 10  Sup.  Ct.  Rep. 
681;  Cotting  v.  Kansas  City  BtocScyardt  Co. 
79  Fed.  683;  CovingUm  d  L.  Tump.  Road 
Co.  V.  Sandford,  164  U.  S.  678,  41  L.  ed. 
660,  17  Sup.  Ct.  Rep.  198;  People  ea  rel. 
Bliss  V.  Chicago  West.  Div.  R.  Co.  118  111. 
119,  7  N.  E.  lie. 

Said  per-mile  tax  section  is  void  as 
against  defendant,  inasmuch  as  it  imposes 
upon  it  or  causes  it  to  assume  burdens  in- 
oompaUble  with  the  proper  performance  of 
its  duties  as  a  common  carrier. 

North  Chicago  Street  R.  Co.  y.  WUUams, 
140  111.  276,  29  N.  £.  672;  North  Chicago 
Street  R.  Co.  y.  Cook,  145  HI.  653,  33  N.  E. 
958;  Chicago  d  N.  W.  R.  Co.  r.  D«y,  1  L. 
R.  A.  744,  2  Inters.  Com.  Rep.  326,  36  Fed. 
866. 

Any  contract  whidi  a  railroad  makes 
which  interferes  with  the  performanoe  of 
the  duties  which  it  owes  to  the  public  is 

void. 

Bestor  v.  Wathen,  60  111,  138;  Linder  v. 
Carpenter,  62  HI.  309;  Marsh  v.  Fairbury, 
P.  d  y.  W.  R.  Co.  64  111.  414,  16  Am.  Rep. 
564;  St.  Louis,  J.  d  C.  R.  Co.  v.  Mathers, 
71  111.  592,  22  Am.  Rep.  122,  104  111.  25T: 
People  ea  rel.  Hunt  v.  Chicago  d  A.  R.  Co. 
130  111.  175,  22  N.  E.  857 ;  Mobile  d  0.  K. 
Co.  V.  People,  132  111.  569,  22  Am.  St.  Rep. 
556,  24  N.  E.  042. 

Oh  petition  for  rehearing. 

Mr.  GleiiB  E.  PIvmlh  also  for  plaintiff 
in  error: 

The  ordinance,  taken  together  with  the 
written  acceptance  on  part  of  petitioner, 
constitutes  the  contract.  The  city,  having 
given  a  certain  construction  to  the  ordinance 
and  acceptance,  and  thereby  induced  the  de- 
fendant to  build  said  road  at  a  great  ex- 
pense, the  city  is  now  estopped  from  assert- 
ing that  a  portion  of  said  ordinance  is  not 
in  accordance  with  said  acceptance. 

Atlanta  v.  Gate  City  Gaslight  Co.  71  Oa. 
106;  Athens  v.  Georgia  R.  Co.  72  Ga.  800. 

After  having  been  put  on  notice  by  peti- 
tioner of  the  construction  petitioner  placed 
on  said  ordinance,  by  its  written  acceptance 
containing  the  clause  relative  thereto  filed 
^by  petitioner  with  ^^^^^J^^^^i^gf^ 


962 


Ilukois  Supbkue  Coubt. 


Oct., 


itB  permit  to  build  Baid  rood,  and  is  there- 
by estopped  from  placing  any  other  oon- 
Btruction  upon  aaid  ordinanee  than  the  one 
insisted  upon  by  appellant  in  its  aeoeptmnce. 

Cunningham  t.  Patrick,  136  Mo.  621,  37 
S.  W.  817 ;  Leete  v.  Paeifie  Mill.  <£  Min.  Co. 
88  Fed.  957. 

Municipalities  are  instnunentalities  of 
the  state  exercising  such  powers  as  are  con- 
ferred upon  them  in  the  government  of  the 
municipality.  Their  power  is  measured  by 
the  legislative  grant,  and  they  can  exercise 
such  powers  only  as  arc  expressly  granted, 
or  are  necessarily  implied,  from  the  powers 
expressly  conferred. 

Smith  V.  McDotoell,  148  III.  63,  22  L.  R. 
A.  393,  36  N.  E.  141;  Alton  v.  mna  Ins. 
Co.  82  IH.  46;  Hamilton  v.  Shelbyville,  6 
Ind.  App.  538,  33  N.  E.  1007 ;  Naahville  v. 
Butherland,  92  Tenn.  336,  IS  L.  R.  A.  619, 
36  Am.  St.  Rep.  88,  21  S.  W.  074;  Cairo  v. 
Brosa,  101  III.  478;  Mather  v.  Ottaioa,  114 
111.  689,  3  N.  E.  216;  Chicago  v.  McCoy,  136 
111.  344,  11  L.  R.  A.  413,  26  K.  E.  363: 
Twining  v.  Elgin,  38  III.  App.  366;  MoKin- 
ney  v.  Altoti,  41  111.  App.  608;  Champaign 
V.  Harmon,  98  111.  491 ;  Qaddis  v.  Richmond 
County,  92  111.  119;  Cook  County  v.  Mc- 
Crea,  93  III.  238;  La  Salle  County  v.  Sim- 
mons, 10  III.  613;  Aherdeen  v.  Honey,  8 
Wash.  251,  35  Pac.  1097;  Herzo  v.  Ban 
Francisco,  33  Cal.  134;  Jersey  City  d  B.  K. 
Co.  V.  Jersey  City  d  H.  Horse  R.  Co.  20  N. 
J.  Eq.  61. 

Mr.  Okarlea  S.  Thornton,  for  defend- 
ant in  error: 

The  city  of  Chicago  has  power  and  au- 
tiiority  to  annex  to  its  grant  of  the  right 
to  construct  and  operate  atreet-car  tracks 
upon  or  along  its  streets  such  terms  and 
conditions  aa  its  corporate  authorities  shall 
deem  for  the  best  interests  of  the  public. 

Citizens'  Horse  R.  Co.  v.  Belleville,  47 
111.  App.  406,  162  111.  171,  26  L.  R.  A.  681, 
38  N.  E.  684;  Detroit  Citizens'  Street  R.  Co. 
V.  Detroit,  6  L.  R.  A.  667,  12  C.  C.  A.  3G6. 
22  U.  S.  App.  670,  64  Fed.  628;  People  ex 
rel.  Bliss  v.  Chicago  West  Div.  R.  Co.  118 
III.  113.  7  N.  E.  116. 

The  right  to  exact  compensation  in  money, 
otherwise  called  a  bonus,  is  justified  on 
the  ground  that  the  right  to  use  a  street 
already  graded  as  a  roadbed  is  a  valuable 
privilege,  and  because  the  occupation  of  the 
streets  by  cars  interferes  to  some  extent 
with  their  use  by  other  travelers.  Where 
the  enjoyment  of  the  franchise  depends  up- 
on the  consent  of  the  local  authorities,  their 
right  to  impose  conditions  authorizes  them 
to  exact  the  payment  of  a  bonus. 

Booth,  Street  Railways,  fi  284;  Elliott, 
Railroads,  9  1081 ;  Covington  Street  R.  Co. 
V.  Covington,  9  Bush,  127 ;  Providence  v. 
Union  R.  Co.  12  R.  I.  473;  Alleghenjf  v. 
60  L.  R.  A. 


MillvilU.  E.  d  8.  Street  Jt.  Co.  159  Pa.  411, 
28  Atl.  202;  Federal  Street  d  P.  Valley  R. 
Co.  V.  Allegheny,  14  Pittsb.  L.  J.  N.  S.  269; 
Pacific  R.  Co.  v.  Leavenworth  City,  1  Dill. 
393,  Fed.  Cas.  No.  10.649 ;  Northern  C.  B.  Co. 
V.  Baltimore,  21  Md.  93;  Union  Depot  K. 
Co.  Y.  Southern  R.  Co.  106  Mo.  662,  16  S. 
W.  920;  lndia*Mpolis  v.  Consumers'  Qaa 
Trust  Co.  140  Ind.  107,  27  L.  R.  A.  514,  49 
Am.  St.  Rep.  183,  39  N.  E.  433;  ^eroport 
V.  South  Covington,  d  C.  Street  R.  Co.  89 
Ky.  29,  11  S.  W.  954. 

By  the  acceptance  of  this  ordinance,  which 
contains  this  condition,  it  became  a  valid 
and  binding  contract. 

Belleville  v.  Citieena'  Horse  R.  Co.  152 
111.  186,  26  li.  R.  A.  681,  38  N.  E.  684; 
Elliott,  Railroads,  S  1081. 

Wilkin,  J.,  delivered  the  opinion  of  the 

court: 

This  is  an  action  of  debt  brought  by  the 
city  of  Chicago  against  plaintiff  in  error 
to  recover  damages  on  its  bond  in  the  sum 
of  $25,000.  Damages  were  assessed  at  $2,- 
250,  and  judgment  rendered  for  that  amount 
and  costs,  from  which  plaintiff  in  error 
prosecutes  this  writ. 

The  facts  in  the  case  are  uncontroverted. 
In  February,  1892,  the  city  passed  an  ordi- 
nance granting  to  plaintiff  in  error  author- 
ity to  construct,  maintain,  and  operate  a 
street  railway  on  Twenty-Second  and  other 
streets  in  the  city,  upon  certain  terms  and 
conditions,  among  which  was  the  follow- 
ing: 

"Sec.  8.  Per-Mile  Tax.  The  rights,  priv- 
ileges, and  franchises  herein  conferred  are 
granted  upon  the  further  condition  and  oon- 
sidcration  that  on  or  after  December  1,  1895, 
the  said  company  or  their  legal  assigns,  or 
any  person,  firm,  company,  or  corporation 
in  any  way  claiming  under  or  through  them, 
or  operating  the  road  herein  authorized, 
shall  pay  into  the  city  treasuiy  of  the  city 
of  Chicago,  annually,  for  each  and  every 
lineal  mile  of  their  track  laid  under  tfae 
provisions  of  this  ordinance,  and  a  propor- 
tionate amount  of  any  fraction  of  a  mile 
laid  as  herein  authorized,  the  sum  of  five 
hundred  dollars  ($500),"  etc 

Section  11  required  the  company  to  give 
bond  in  the  sum  of  (26,000,  conditioned  for 
the  faithful  observance  and  performance  of 
the  conditions  of  the  ordinance.  Plaintiff 
in  error  accepted  the  ordinance,  and,  in  pur- 
suance of  its  terms,  caused  the  bond  sued 
on  to  be  executed.  Four  and  a  half  miles 
of  track  were  laid  by  it,  but  it  refused  to 
pay  the  sum  provided  by  {  8  when  due,  and 
thereupon  this  suit  was  brought. 

The  principal  question  to  be  determined  in 
the  case  is  whether  Uie  city  had  the  power 
to  Impose  the  condition  praeribed  in  §  8 
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of  the  ordinance  granting  the  right  to  the 
defendant  railway  company  to  occupy  the 
street  with  its  tracks.  Our  Constitution 
(art.  11,  9  4)  provides:  "No  law  shall  be 
passed  by  the  general  assembly  granting  the 
right  to  construct  and  operate  a  street  rail- 
road within  any  city  .  .  .  wiUiout  re- 
quiring the  consent  of  the  local  authorities 
having  the  control  of  the  street  or  highway 
proposed  to  be  occupied  by  such  street  rail- 
road." The  24th  clause  of  S  1  of  article  5 
of  the  city  and  village  act  (then  in  force) 
gave  the  city  power  "to  permit,  r^ulate,  or 
prohibit  the  locating,  constructing,  or  lay- 
ing a  track  of  any  horse  railroad  in  any 
street,  alley,  or  public  place;  but  such  per- 
missioa  shall  not  be  for  a  longer  time  than 
twenty  years."  Rev.  Stat.  p.  218.  Section 
8  of  tiw  horse  and  dummy  act  provides  that 
no  company  shall  have  the  right  to  construct 
its  road  along  any  street  or  alley,  etc.,  with- 
out the  consent  of  the  corporate  authori- 
ties of  such  city,  and  that  "such  consent  may 
be  granted  for  any  period  not  longer  than 
twenty  years,  on  the  petition  of  the  com- 
pany, upon  such  terms  and  conditions,  not 
inconsistent  with  the  provisions  of  this  act, 
OS  such  corporate  authorities  or  county 
board,  as  the  case  may  be,  shall  deem  for  the 
best  interests  of  the  public."   Id.  p.  671. 

It  is  not  denied  that  the  city  had  the  pow- 
er to  impose  a  money  condition  as  a  license 
{ee,-  or  to  protect  it  against  liabilities  and 
erpenses  occasioned  by  reason  of  the  con- 
structicm  of  the  railroad  in  its  streets,  or 
for  expenses  and  the  like  of  defendant  in 
error;  but  it  is  earnestly  insisted  that  this 
ordinance  shows  an  unlawful  attempt  on  the 
part  of  the  municipality  to  sell  its  license, 
and  that  it  is  also  an  unauthorized  attempt 
to  raise  revenue  for  the  purposes  of  munici-' 
pal  government ;  also  that,  because  the  ordi- 
nance contains  other  terms  and  conditions 
for  the  protection  of  the  city  against  loss 
or  disbursements,  such  as  a  license  fee  of 
950  per  annum  for  each  car  operated,  there 
is  no  room  for  the  presumption  that  the  con- 
dition for  the  payment  of  this  amount  per 
mile  was  with  a  view  to  such  purposes.  We 
are  unable  to  agree  with  counsel  in  these 
contentions.  It  was  clearly  within  the  pow- 
er of  the  council,  1^  its  ordinance,  to  make 
this  additional  condition  if  it  so  desired, 
and  the  courts  cannot  indulge  the  presump- 
tion that  the  act  was  done  for  an  illegal 
purpose,  it  being  apparent  that  it  could  be 
done  legally.  It  is  not  claimed  the  con- 
dition is  unreasonable  or  against  public 
policy,  and  therefore  void.  It  is  not  for  this 
court  to  review  the  acts  of  the  city  council 
which  are  within  its  discretion  and  within 
the  grant  of  power  to  it.  People  ea>  ret. 
Bliaa  t.  Chicago  West  Div.  B.  Oo.  118  111. 
113,  7  N.  E.  116. 
6flL.B.  A. 


But  if  it  were  true,  as  contended  by  coun- 
sel, that  the  purpose  of  the  mileage  tax  was 
to  compensate  the  city  for  granting  the  priv- 
ilege to  the  plaintiff  in  error  to  lay  down  its 
tracks  and  operate  its  street  railway,  it  is 
still,  in  our  opinion,  a  valid  condition,  and 
comes  fully  within  the  scope  of  the  power 
granted  to  the  city  of  §  3  of  the  horse  and 
dummy  act,  supra.  In  Providence  v.  Union 
R.  Co.  12  R.  I.  473,  it  is  said:  "The  defend- 
ant corporation  also  conteAds  that  it  is 
not  liable  because  the  city  had  no  power  to 
exact  a  pecuniary  compensation  for  the  use 
of  the  streets.  We  do  not  think  this  defense 
is  tenable.  The  charters  of  the  horse-rail- 
road companies  contain  a  provision  that 
nothing  in  the  charters  shall  be  construed 
to  allow  the  companies  to  construct,  use,  or 
continue  their  roads  into,  over,  or  through 
any  street  or  highway  of  the  city,  'unless 
with  the  assent  of  the  city  council  of  said 
city,  and  upon  such  terms  and  conditions, 
and  under  such  rules  and  regulations,  as 
said  city  council  may  impose'  .  .  . 
The  defendant  cites  certain  cases  which  hold 
that  a  municipal  corporation  has  no  right, 
under  a  simple  authority  to  license,  to  de- 
mand money  for  the  license  beyond  a  small 
fee  for  incidental  expenses.  The  ground  of 
decision  in  those  cases  is  that  the  power  to 
license  is  a  mere  police  power,  and  there- 
fore cannot  be  exercised  with  a  view  to  reve- 
nue, unless  conferred  in  terms  which  plain- 
ly authorize  it.  But  the  power  here  con- 
ferred is  not  a.  mere  police  power.  Kvi- 
dently  it  was  conferred,  not  only  for  the 
general  good,  but  altfo  to  enable  the  city 
to  protect  itself  as  the  body  charged  with 
the  maintenance  and  repair  of  the  streets, 
and  it  is  to  be  construed  fairly,  in  view  of 
its  purpose.  Rails  in  streets  are  a  serious 
annoyance.  They  divert  travel  to  other 
streets,  and  bo  necessitate  an  increase  of 
care  and  expense,  not  only  where  they  are 
laid,  but  also  in  such  other  streets.  It  is 
therefore  not  unreasonable  to  require  the 
companies  to  pay  something  for  their  priv- 
ily. The  city,  in  giving  its  assent,  has 
required  it;  and  the  companies,  in  accept- 
ing the  OBBcnt,  have  agreed  to  comply  with 
the  requirement.  We  think  the  agreement 
binds  them."  The  following  cases,  under 
statutes  not  materially  different  from  ours, 
are  to  the  same  effect:  AttegKeny  v.  Mill- 
ville,  E.  A  a.  Street  R.  Co.  I6S  Pa.  411,  28 
Atl.  202;  Federal  Street  R.  Co.  v.  Allegheny, 
14  Fittsb.  L.  J.  N.  S.  259;  Covington  Street 
Ri  Co.  T.  Covington,  9  Bush,  127. 

Booth,  in  hia  work  on  Street  Railways  {S 
284),  deduces  from  the  authorities  the  con- 
clusion that  the  municipality  has  a  right 
to  exact  4  money  consideration  for  its  con- 
sent to  IJie  occupancy  of  its  stcpets,  and 
says:    "The  right  to  <^p|^Jl^«gt@atC 
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money,  otherwise  called  a  Ixmna,  is  justi- 
fied on  the  ground  that  the  rig^t  to  use  a 
street  already  graded  as  a  roadbed  is  a 
valuable  privil^e,  and  beeauae  the  occupa- 
tion of  the  streets  by  cars  interferes  to 
some  extent  with  their  use  by  other  travel- 
ers. Where  the  enjoyment  of  the  franchise 
depends  upon  the  consent  of  the  local  au- 
thorities, tiieir  right  to  impose  conditions 
authorizes  them  to  exact  the  payment  of  a 
bonus."  Judge  Elliott,  in  his  recent  and 
able  work  on  Bailroads  (S  1081),  lays  down 
substantially  the  same  doctrine. 

It  is  said  the  public,  for  the  best  inter- 
eats  of  which  the  city  council  must  act,  is 
not  the  public  within  the  limits  of  the  city, 
but  that  by  the  term  "public"  is  meant  "the 
body  of  the  people  at  large;  the  people  of 
the  neighborhood;  the  community  at  large, 
without  reference  to  geographical  limits;" 
citing  Baker  v.  Johnaton,  21  Mich.  319.  We 
do  not  deem  it  important  to  here  determine 
the  meaning  of  the  word  "public,"  as  used 
by  the  legislature.  Certainly  there  is  noth- 
ing shown  in  this  record  to  justify  the  pre- 
sumption that  the  city  council  used  the 
word  in  a  sense  other  than  that  placed  upon 
it  by  the  legislature. 

It  is  again  insisted  that  the  condition  em- 
bodied in  S  8  of  the  ordinance  is  violative 
of  the  14th  Amendment  to  the  Constitution 
of  the  United  States,  of  S  2  of  the  Bill  of 
Rights  of  the  Constitution  of  this  state, 
and  of  S  22  of  article  4  of  the  latter  Cfm- 
stitution.  The  position  is  that  each  of  these 
is  violated  because  the  railway  company  is, 
by  the  condition,  denied  the  equal  protec- 
tion of  the  laws  of  its  property  without  due 
process  of  law;  that  a  general  law  may  be 
made  applicable  to  all  street  railways  in  the 
city,  but  no  special  ordinance  can  be  en- 
acted; and  it  is  insisted  that,  because  other 
ordinances  have  been  adopted  by  the  city 
granting  privileges  to  other  railway  com- 
panies to  occupy  the  streets  without  exact- 
ing this  condition,  the  latter  provision  has 
been  violated.  We  think,  with  counsel  for 
the  city,  that,  the  statute  having  given  the 
municipality  power  to  grant  or  withhold  its 
consent  as  "it  shall  deem  for  the  best  in- 
terest of  the  public,"  the  power  being  dis- 
cretionary, it  is  manifestly  not  to  be  exer- 
cised by  a  general  ordinance  applicable  alike 
to  all  cama,  but  each  case  must  be  acted 
upon  with  reference  to  its  peculiar  condi- 
tions and  circumstances.  If,  in  the  exer- 
cise of  its  sound  discretion,  the  city  coun- 
cil shall  determine  that  the  best  interests  of 
the  public  do  not  require  the  imposition  of 
any  conditions  \vh»tevcr,  it  may  grnnt  its  li- 
cense without  qualification :  but  if,  on  the 
other  hand,  the  public  interest  requires  that 
60  L.  R.  A. 


the  occupancy  of  parUeular  streets,  under 
peculiar  conditions,  demands  that  certain 
exactions  shall  be  made  of  the  company  for 
the  privilege  conferred,  then  the  Atf  oonn- 
dl  has  a  right  to  so  provide,  and  no  con- 
stitutional right  or  privilege  is  interfered 
with.  There  is  no  general  law  of  the  state 
of  niinois,  nor  is  there  an  ordinance  of  the 
city  of  Chicago,  requiring  all  street-railway 
companies  to  pay  a  mileage  tax ;  but,  as  we 
have  before  said,  discretionary  power  is 
conferred  by  the  I^slature  upon  the  city 
council  to  impose  such  a  oondition  upon 
giving  its  consent  to  any  particular  com- 
pany to  occupy  its  streets. 

We  are  also  of  the  opinion  that,  even 
though  it  might  be  held  that  the  condition 
upon  which  the  permit  or  license  was  grant- 
ed to  the  defendant  railway  company  was 
ultra  vires,  the  city  not  having  the  power 
to  impose  it,  nevertheless,  the  ordinance 
having  been  accepted  by  the  company  with 
the  condition  attached,  agreeing  thereby  to 
perform  it,  it  became  a  valid  contract  bo- 
Uveen  it  and  the  city,  the  validity  of  which 
the  defendant  is  now  estopped  to  deny.  The 
act  of  the  city  in  imposing  the  condition 
cannot  be  treated  as  against  public  policy  or 
prohibited  by  statute,  and  void,  and  therp- 
fore,  having  accepted  the  contract  in  its 
entirety  and  enjoyed  the  benefits  for  which 
it  agreed  to  pay  the  amount  preseribed,  it 
cannot  now  repudiate  that  contract.  Kaduh 
V.  Garden  Citj/  Equitable  Loan  d  Bldg.  A.$ao. 
151  HI.  631,  42  Am.  St.  Rep.  2S6,  38  N.  E. 
236;  Cook  County  v.  Chicago,  168  111..  524. 
42  N.  E.  67;  Fulton  v.  Iforthem  Illinois 
College,  158  111.  333,  42  N.  E.  138. 

It  is  well  settled  in  this  state  that  while 
■  the  granting  of  authority  to  occupy  the  pub- 
lic streets  of  a  city  for  other  than  the  or- 
dinary purposes  of  a  street  is,  in  the  first 
instance,  a  mere  license,  still,  when  that 
license  is  granted  upon  conditions,  and  the 
licensee  has  accepted  the  privilege  and  per- 
formed the  conditions,  it  becomes  a  contract 
between  the  parties.  Here  it  must  be  ad- 
mitted that  the  defendant  could  only  occupy 
the  streets  of  the  city  with  its  tracks  by 
the  consent  of  the  municipal  authorities. 
That  consent  could  be  given  or  withheld,  as 
these  authorities  deemed  proper,  and.  upon 
such  conditions  as  they  considered  for  the 
best  interests  of  the  public,  they  granted 
the  prinlege  and  named  the  conditions.  The 
defendant  accepted  without  qualification.  It 
has  availed  itself  of  the  benefits  of  the  con- 
tract, and  now  seeks  to  repudiate  the  con- 
ditions. We  are  unable  to  sec  upon  what 
principle,  under  the  law  of  contracts,  it  can 
be  allowed  to  do  so.  We  think,  however, 
that  the  liability  of  the  defendant  juiqn^its 
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bond  may  be  properly  placed  upon  the 
broad  ground  that  th9  city  council  was  vest- 
ed with  full  power  and  authority  to  impose 
the  condition  and  require  the  bond  for  its 
faithful  performance. 


The  judgment  of  the  Cinmit  Court  unll  ba 

affirmed. 

Petition  for  rehearing  denied  December 
14,  1888. 


KANSAS  SUFKEMB  COURT. 


Susie  CLARK,  Plif.  in  Brr., 

V. 

COMMISSIONERS  OF  MITCHELL  COUN- 
TY et  al. 

(  Kan  ) 

■1.  WJiCB  the  oowt  OP  Jvdse  order*  au 
extenelou  of  time  tor  aerrlns  a  ciuie- 
mmdo  under  the  proTlso  to  |  1,  cbap.  380, 
p.  683,  r^ws  1908,  the  reqalrements  of  tbe 
law  are  satisfied  If  the  order  of  extension  be 
filed  with  tbe  clerk  of  the  coart.  The  flltng 
of  such  order  constltntes  notice  of  exten- 
sion. 

a.  Cluster  US,  p.  17»»  of  the  Iawb  or 
18T4.  OBtltled  "An  Act  to  Provide  for 
Openlnv  Private  Roadp  or  Highways" 
(ii  6053-6055,  Gen.  Stat.  1901),  Is  nnconsti- 
tntlosal,  for  the  reason  that  It  authorizes 
the  taklDS  of  private  property  for  private 
use. 

(June  11,  1904.) 

ERROR  to  the  District  Court  for  Mitchell 
County  to  review  a  judgment  in  favor 
of  defendants  in  proceedings  brought  to  es- 
tablish a  private  highway.  Reversed, 
The  facts  are  stated  in  the  opinion. 
Mr.  Prmak  A.  lints  for  plaintiff  in  er- 
ror. 

Mr.  J.  E.  Tioe  for  defendants  in  error. 

Smltli,  J.,  delivered  the  opinion  of  the 

court: 

1.  A  motion  to  dismiss  the  petition  in 
error  has  been  made  on  the  ground  that  the 
provisions  of  §  I,  chap.  380,  p.  583,  of  the 
Laws  of  1003,  respecting  the  extension  of 
time  for  making  a  case  have  not  been  com- 
plied with.  Judgment  was  entered  on  April 
20,  1903.  On  that  day  the  time  was  ex- 
tended, and  plaintiff  in  error  allowed  until 
August  1st,  following,  to  make  and  serve  a 
case  made  on  defendants  in  error.  The  lat- 
ter were  allowed  until  August  10th  to  sub- 
mit amendments,  the  case  to  be  settled  on 

■Headnotea  by  Smith,  J. 

NoTK. — For  other  cases  in  tbls  series  as  to 
right  to  condemn  land  to  establish  private  road, 
see  LoKan  v.  Stogdale,  8  L.  R.  A.  58,  and  cases 
In  note  thereto ;  Latah  County  v.  Peterson,  16 
L.  R.  A.  81.  and  note;  Welton  v.  Dickson,  22 
Ij.  R.  a.  496;  and  Ilealy  Lumber  Co.  v.  Uorrls, 
68  L.  R.  A.  820. 
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five  days'  written  notice  by  either  party. 
Service  of  the  case  was  had  on  defendants 
in  error  June  29,  1903.  The  case  was  set- 
tled and  signed  on  July  17th,  both  parties 
appearing  by  their  attorneys.  No  amend- 
ments were  su^ested.  The  point  is  made 
against  the  validity  of  the  case-made  that 
the  record  does  not  show  that  the  notice  of 
extension  was  filed  with  the  clerk  of  the 
district  court.  Section  1,  chap.  380,  p.  683, 
of  tbe  Laws  of  1903,  requires  that  the  case* 
made,  or  a  copy  of  it,  shall,  within  ten  days 
after  the  entry  of  judgment,  be  served  on  all 
the  adverse  parties,  or  delivered  to  the  clerk 
of  the  court.  The  section  contains  the  fol- 
lowing proviso:  "That  the  court  or  judge 
before  whom  the  case  was  tried  may,  on  mo- 
tion, order  an  extension  of  time  for  serv- 
ing such  case-made,  which  notice  of  exten- 
sion shall  be  filed  with  the  clerk  of  such 
court."  We  are  of  the  opinion  that  the 
word  "notice,"  used  above,  should  be  read 
"order,"  and  that  the  legislature  intended 
the  order  of  extension  to  be  filed  with  the 
clerk  of  the  court.  If,  however,  the  words 
of  the  statute  are  to  be  taken  literally,  then 
we  think  the  order  of  extension  made  by 
the  court  or  judge,  and  filed  with  the  clerk, 
satisfies  the  requirement  directing  that  "no- 
tice of  extension"  be  given. 

2.  The  case  on  its  merits  involves  the  con- 
stitutionality of  chapter  112,  p.  179,  Laws 
1874  (Gen.  Stat.  1901,  SS  6053-6066) ,  which 
is  entitled  "An  Act  to  Provide  for  Opening 
Private  Roads  or  Highways."    It  reads: 

"Sec.  1.  lliat  when  any  landholder  who 
has  no  road  or  highway  desires  the  benefit  of 
a  road  or  highway,  such  person  may  peti- 
tion the  county  commissioners  of  the  county 
in  which  such  person  resides  to  open  a  pri- 
vate lane  or  road  to  a  public  highway,  when 
it  shall  be  the  duty  of  said  commissioners  to 
appoint  three  disinterested  viewers  to  view 
and  open  a  lane  or  road  by  the  nearest  and 
most  practicable  route  to  an  established 
highway:  Provided,  that  said  lane  or  road 
shall  follow  or  run  parallel  with  some  se«- 
tion  or  subdivision  line ;  said  road  not  to 
exceed  2  rods  in  width. 

"Sec  2.  Said  viewers  shall  assess  all  dam- 
ages, when  damages  are  claimed,  and  the 
road  shall  be  declared  open  when  the  dam- 
ages, if  any,  are  paid. 

"Sec  8.  That  no  po?^^bfHL»®^te 
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viewing  and  locating  ixmds  under  this  act 
shall  be  chargeable  to  the  county  or  state, 
but  shall  be  paid  by  the  person  for  whose 
benefit  the  road  is  located." 

Under  the  express  terms  of  this  law,  a 
landowner  may  petition  the  county  comrais- 
Bioners  to  "open  a  private  lane  or  road  to  a 
public  highway."  The  title  of  the  act  re- 
stricta  its  operation  to  private  highways, 
and  in  view  of  chapter  108,  p.  104,  Laws 
1874,  now  incorporated  into  chapter  80, 
Gen.  Stat.  1001,  providing  for  the  opening 
of  public  roads,  passed  at  the  same  session 
of  the  legislature,  it  is  obvious  that  the  later 
law  was  intended  for  purposes  which  could 
not  be  accomplished  under  the  prior  act. 
Section  2U,  chap.  108,  p.  174,  Laws  1874 
(Gen.  Stat.  1901,  S  6044),  reads  as  fol- 
lows: 

"Sec  20.  That  whenever  the  premises  of 
any  person  in  this  state  shall  be  so  com- 
pletely surrounded  by  adjoining  lands,  the 
property  of  other  persons,  as  to  be  without 
access  to  any  public  highway,  then  such  per- 
son may  petition  tiie  board  of  county  com- 
missioners of  the  county  in  which  such 
premises  He  for  a  road  through  some  por- 
tion of  the  adjoining  lands,  and  the  board 
shall,  on  the  presentation  of  sueh  petition, 
proceed,  in  accordance  with  the  provisions 
of  the  foregoing  sections,  to  lay  out  such 
road,  make  returns  of  plats,  and  allow 
damages,  if  any  should  be  held  or  allowed ; 
Provided,  said  road  shall  not  exceed  26  feet 
in  width,  and  be  laid  out  upon  the  sec- 
tion or  half-section  lines  when  practicable.'* 

Under  the  above  section  of  the  general 
road  law,  ample  relief  is  afforded  to  a  land- 
owner whose  premises  are  so  completely  sur- 
rounded by  adjoining  lands  as  to  be  with- 
out access  to  any  public  highway.  If  his  pe- 
tition for  a  road  be  granted,  and  the  high- 
way established,  under  the  general  law,  it 
is  public  in  character.  No  necessity  exist- 
ed for  the  enactment  of  chapter  112,  p.  179, 
Laws  1874,  except  for  the  purpose  indicated 
by  its  title,  which  is  to  provide  for  open- 
ing private  highways  as  distinguished  from 
public  roads.  The .  legislature  emphasized 
the  difference  between  private  and  pub- 
lic roads  by  the  passage  of  the  two  acts. 
Under  §  10,  chap.  108,  p.  169,  Laws  1874 
(Gen.  Stat.  1901,  S  6025),  the  county  com- 
missioners, on  the  coming  in  of  the  viewer's 
report,  a  re  prohi  bited  from  opening  the 
road,  unless,  when  opened,  it  will  be  of 
public  utility.  Again,  by  S  18  (Gen.  Stat. 
i»01,  S  6033)  all  male  persons  between 
twenty-one  and  forty-five  years  of  age,  who 
have  resided  thirty  days  in  the  state,  and 
wlio  are  capable  of  performing  labor  on 
public  highways,  are  made  liable  to  perform 
two  days'  work  each  year  on  the  public 
roads,  furnish  a  substitute,  or  pay  $1.50  per 
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day  to  the  road  overseer,  to  be  expended  in 
repairs  on  the  public  voads.  By  S  20  (Gen. 
Stat.  1901,  9  0035)  a  failure  to  perform  the 
two  days'  work  or  pay  the  amount  stated 
is  declared  to  be  a  misdemeanor,  punishable 
by  fine.  Under  the  rules  of  construction  ap- 
plicable to  penal  laws,  no  person  would  be 
amenable  to  fine  for  refusal  to  do  work  in 
improving  or  repairing  a  road  laid  out  un- 
der "An  Act  to  Proride  for  Openii^  Pri- 
vate Roads  or  Highways,"  when  the  penalty 
for  bis  default  is  found  in  a  law  applicable 
to  public  highways  only. 

We  are  asked  to  proclaim  judicial  fiat 
that  roads  designated  by  the  lawmakers  as 
"private  highways"  are  public  in  character. 
To  so  declare  would  be  an  ai^fressive  and 
unwarranted  Invasion  into  the  domain  of 
legislation,  from  which  courts  are  excluded. 
We  are  confined  in  jurisdicticm  and  power  to 
tho  field  of  interpretation  of  legislatira  acts. 
A  law  plain  in  its  meaning,  with  a  purpose 
clear  wad  well-defined,  without  ambiguities, 
ought  to  rest  secure  from  judicial  distor- 
tion, leaving  the  responsibility  for  its  fail- 
ure to  fulfil  an  expected  object  with  its 
legislative  creators.  A  refer«moe  to  fi  S, 
chap.  112,  p.  179,  Laws  1874,  now  under  con- 
sideration, leaves  no  doubt  of  the  personal 
and  private  nature  of  a  road  established 
under  its  authority.  It  is  provided  that  no 
portion  of  the  expense  of  viewing  and  locat- 
ing the  road  shall  be  chargeable  to  the  coun- 
ty, or  state,  "but  shall  be  paid  by  the  per- 
son for  whose  benefit  the  road  is  located." 
This,  in  cimnection  with  the  let  section, 
whi^  speaks  of  "a  private  lane  or  road." 
leaves  no  latitude  for  construing  the  wovdi 
used  otherwise  than  accordii^  to  their  plain 
and  obvious  sense.  The  case  of  Lookerman 
V.  Chtiae  County,  27  Kan.  659,  cited  as  au- 
thority by  plaintiff  in  error,  is  somewhat 
confusing  and  difficult  to  understand.  The 
learned  justice  who  wrote  the  opinion  had 
before  him  the  Compiled  Laws  of  1879, 
where  the  two  chapters,  108  and  112  of  the 
Se.oaion  Laws  of  1874,  are  run  together, 
making  chapter  89  of  the  Compiled  Laws  of 
1870.  There  is,  however,  in  the  opinion,  a  ci- 
tation and  seeming  approval  of  Bankhe€ui  v. 
Brown,  25  Iowa,  540,  which  is  an  authority 
of  much  weight  on  the  question  involved. 
The  law  passed  on  in  the  Iowa  case  was  en- 
titled "An  Act  for  the  Establishment  of 
Private  Roads  in  Iowa,"  enacted  in  1886.  It 
is  found  in  a  note  at  page  542  of  the  report, 
and  does  not  differ  materially  from  chapter 
112,  p.  179,  Laws  1874,  above  set  out.  In 
holding  the  law  unconstitutional,  as  an  at- 
tempt to  appropriate  private  property  for 
private  use,  Chief  Justice  Dillon  said:  "If 
the  road  now  in  question  had  been  estab- 
lished as  a  public  road  under  the  general 
road  law  (as  we  confess  we  do  nQt,aee  .why 
Digitizea  by  VjOOQ  K: 
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it  mif^  not  have  been) ,  there  would,  in  onr 
mind^  be  no  doubt  as  to  its  validity,  al- 
thoiigh  it  does  not  exceed  a  half  mile  in 
length,  and  traverses  the  lands  of  but  a 
single  owner.  For  the  right  td  take  land 
for  a  public  road — ^that  is,  a  road  demanded 
by  the  public  convenienoe,  as  an  outlet  to 
a  neighborhood,  or,  it  may  be,  as  I  think, 
for  a  single  farmer  without  other  means  of 
eonununication — cannot  depend  upon  the 
length  of  the  roadj  or  the  number  of  per- 
sons through  whose  property  it  may  pass. 
With  rapect  to  the  act  of  1866,  we  are  of 
opinion  that  roads  thereunder  established 
are  essentially  private ;  that  is,  are  the  pri- 
vate property  Of  the  applicant  therefor,  be- 
cause: First.  The  statute  denominates 
them  'private  roads,'  and  is  entitled  'An  Act 
to  Provide  for  Establishing  Private  Roads.' 
If  the  roads  established  thereunder  were  not 
intended  to  be  private,  and  different  from 
ordinary  and  public  roads,  there  was  no 
necessity  for  the  act.  Second.  Such  road 
may  be  established  upon  the  petition  of  the 
applicant  alone,  and  he  must  pay  the  costs 
and  damages  occasioned  thereby,  and  per- 
form such  other  conditions  as  to  fences,  etc., 
as  the  board  may  prescribe.  Third.  The  pub- 
lic are  not  bound  to  work  or  keep  such  roads 
in  repair,  and  this  is  a  very  satisfactory 
test  as  to  whether  a  road  is  public  or  pri- 
vate. Fourth.  We  see  no  reason,  when  such 
a  road  is  established,  why  the  person  at 
whose  instance  this  was  done  might  not  lock 
the  gates  opening  into  it,  or  fence  it  up, 
or  otherwise  debar  the  public  of  any  right 
thereto."  To  the  same  effect,  see  Black- 
man  V.  Halves,  72  Ind.  515;  Wild  v.  Deig, 
43  Ind.  455,  13  Am.  Eep.  399;  Sadler  v. 
Langham,  34  Ala.  311;  Logan  v.  Stogsdale, 
123  Ind.  372,  8  L.  R.  A.  58,  24  N.  E.  135; 
Richarda  v.  Wolf,  82  Iowa,  358,  31  Am.  St. 
Rep.  501,  47  N.  W.  1044;  Dickey  v.  Tennx- 
aon,  27  Mo.  373;  Elliott,  Roads  &  Streets, 
2d  ed.  §  192;  Witham  v.  Os&wm,  4  Or.  318, 
18  Am.  Rep.  287 ;  Vamer  v.  Martin,  21  W. 
Va.  534.  The  ease  of  Masters  v.  McHolhmd, 
12  Kan.  17,  relied  on  by  counsel  for  de- 
fendants in  error,  does' not  support  his  con- 
tention. There  the  road  was  laid  out  under 
the  provisions  of  chapter  89,  Gen.  Stat.  1868, 
— a  general  road  law  relating  to  public  high- 
waja.  The  court  said:  "Neither  the  find- 
ings nor  the  testimony  show  that  this  was 
other  than  a  public  road.  Its  condemnation 
was  sought  in  the  ordinary  proceedings  for 
oondemning  public  roads.  It  was  pro- 
nounced by  both  viewers  and  county  board 
of  public  utility.  The  expense  of  opening 
is  borne  by  the  public.  All  damages  as- 
sessed would  have  to  be  paid  by  the  public. 
It  affords  one  citizen  at  least  a  means  of 
cmnmunication  with  the  balance  of  commu- 
nity, and  the  balance  of  community 
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a  means  of  eonununicating  with  him."  A 
quotation  is  then  made  from  Bankhead 
Broicn,  S5  Iowa,  540,  to  tiie  effect  tiiat  the 
taking  of  land  from  one  owner,  necessary  to 
establish  a  public  highMwy  to  enable  an- 
other to  have  an  outlet  to  maricet,  schools, 
etc-i  is  not  in  a  just  sense  the  taking  of 
private  property  for  private  nse,  but  for  Uie 
general  good. 

We  should  have  no  difficulty  in  sustaining 
the  court  below  if  the  road  in  question  had 
been  laid  out  and  established  under  the  gen- 
eral road  law  and  the  road  was  found  to  be 
of  public  utility.  The  legality  of  the  acts 
of  the  viewers  and  county  commissioners 
rests  on  a  law  which  is  in  conflict  with  the 
fundamental  rule  that  private  property  can 
be  appropriated  for  public  use  only.  We  are 
aware  that  the  courts  have  expressed  di- 
vergent views  on  the  proposition  involved. 
See  Sherman  v.  Buiok,  32  Cal.  241,  91  Am. 
Dec.  577,  585,  and  note.  In  the  last  ease 
cited  it  is  conceded  that  the  l^slature  is 
without  power  to  establish  private  roads, 
in  the  sense  that  they  are  the  property  of 
particular  individuals.  The  court  then  pro- 
ceeds to  declare  that  such  roads  are  pub- 
lic, perverting  the  language 'of  the  lawmak- 
ers to  a  meaning  directly  opposite  that  ex- 
pressed in  their  enactment.  We  are  con- 
tent in  the  present  case  to  rely  on  the  sign 
to  denote  truly  the  thing  signified,  and  not 
distort  by  strained  interpretation  plain  and 
palpable  legislative  expression,  or  by  far- 
fetched reasoning  give  to  well-imderstood 
language  a  significance  different  from  that 
conveyed  by  the  words  employed. 

The  judgment  of  the  court  beloto  toill  b9 
reversed,  with  directions  to  proceed  further 
in  accordance  with  this  opinion. 

All  the  Justices  concur. 


Reuben  M.  l^lANLEnT,  Exr.,  etc.,  of  George 
M.  Uanley,  Deceased,  Plff.  in  Err., 

V. 

Anna  O.  PARK. 

(  Kan  ) 

*1.   One  vrho  kolds  the  full  lejcal  title 
to  «  promlssorr  note  by  aualvnment 

may  maintain  an  action  thereon  against  the 
maker,  notwlthstandlDg  that  he  baa  no  bene- 
ficial Interest  In  the  proceeds  ;  the  assignment 
having  been  made  to  enable  him  to  realize  on 
the  claim  in  the  Interest  of  the  original  payee. 

•Headnotes  by  Mason,  Z. 

Note. — The  case  ot  Stewart  v.  Price,  which  Is 
overruled  b;  the  decision  above.  Is  published  In 
64  L.  K.  A.  581,  with  an  extensive  note  on  tiio 
question,  Wbo  Is  the  real  party  In  Interest 
within  the  meaning  of  statatee  defining  the  pu- 
ties  by  Whom  an  actlon^|^^|^^l^^Q 
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a.  Tta«  rlffht  of  a  eredltOF  baviBff  t*- 
rlona  olalmn  aaralnat  a  corporation 

to  exact  paTineiit  from  a  stockholder  Is  not 
Hucb  a  slDKle  and  Indlrlalble  demand  that,  by 
placing  ona  such  claim  in  judgment  against 
the  fltoAhoIder,  he  la  predaded  from  pro- 
ceeding against  him  upon  the  otlien, 

(Fdiruarr  6,  1904.t) 

ERROR  to  tiie  IKstTict  Court  for  AtohiBon 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  actioi»  brought  to  enforce 
payment  by  one  of  the  stockholders  of  a 
corporation  of  a  bond  which  had  been  ex- 
ecuted by  it  Beveraed. 
The  facts  are  stated  in  the  opinion. 
Mr.  H  F.  Bird,  for  plaintiff  in  error: 
The  bonda  were  tum^  ovbt  to  Park  for 
the  purpose  of  enabling  him  to  bring  suit 
thereon.  Such  a  turning  over  of  said  bonds 
did  not  dothe  him  with  a  sufficient  interest 
therein  to  enable  him  to  sue  and  recover 
thereon,  and  to  recover  upon  the  statutory 
liability  of  the  plaintiff  by  reason  of  being 
the  mere  nominal  holder  of  such  bonds. 

Stewart  v.  Prwe,  64  Kan.  191,  64  L.  R.  A. 
581.  67  Pac.  663;  JfoConMlI  r.  Hick3,  64 
Kair.  B28,  68  -Pac.  651;  Ohrisman-SatDyer 
Bhg.  Oo.  T.  Independence  Wool  Mfg.  Co. 
168  Ho.  6S4,  68  8.  W.  1026;  Morrie  v.  Me- 
CuUooh,  83  Pa.  34;  Botpere  t.  Bodley,  4 
ni.  App.  279 ;  Boepes  v.  Northwestern  Mfg. 
d  Oar  Co.  48  Minn.  174,  16  L.  R.  A.  470, 
31  Am.  St.  Rep.  637,  60  N.  W.  1117. 

Defendant's  liability  is  one  created  by  the 
Constitution  and  laws  of  the  state  of  Kan- 
sas, of  a  contractual,  or  quasi  contractual, 
nature;  and  such  cause  of  action  is  entire 
and  indivisible,  and  cannot  form  the  basis 
of  more  than  one  suit  in  favor  of  any  par- 
ticular creditor  no  matter  bow  numerous  or 
different  the  claims  of  such  creditor  may  be. 

Cotirelt  v.  Manlove,  68  Kan.  405,  49  Pac. 
619;  First  Nat.  Bank  v.  King,  60  Kan.  733, 
67  Pac.  962;  Brigham  v.  Natkan,  62  Kan. 
245,  62  Pac.  319 ;  McDonald  v.  Thompson, 
184  U.  S.  71,  46  L.  ed.  437,  22  Sup.  Ct.  Rep. 
297 ;  Haickins  v.  Iron  Valley  Furnace  (Jo. 
40  Ohio  St.  507. 

Although  the  liability  is  statutory,  it  is 
contractual,  or  quasi  contractual,  in  its  na- 
ture. 

Woodw.orih  v.  Bowles,  61  Kan.  569,  60 
Pac.  331 ;  Padiic  Elevator  Co.  v.  Whitheck, 
63  Kan.  102,  88  Am.  St.  Rep.  220,  64  Pac. 
984;  Whitman  v.  National  Bank,  176  U.  S. 
5.59,  44  L.  ed.  587,  20  Sup.  Ct.  Rep.  477. 

Ttie  liability  of  the  stockholder  is  in  the 
nature  of  a  surety  or  guaranty  of  the  debts 
of  the  corporation. 

Brigham  v.  Nathan,  62  Kan.  243,  62  Pac. 

tCouDsel  state  that  this  case  was  removed  to 
the  Supreme  Court  of  the  United  States,  bat 
aubseqaenti;  was  settled  and  dismissed. 
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319;  Padfio  EUnator  Co.  v.  WJUtbeefe,  6S 
Kan.  102,  88  Am.  St.  Bep.  229,  64  Pac.  984; 
WMtman  v.  Vatwnol  Bank,  170  U.  8.  e69i> 
44  L.  ed.  587,  20  Sup.  Ct.  Rep.  477. 

The  liabilily  of  the  stockholder  is  in  the 
nature  of  a  surety  or  guaranty  of  the  debts 
of  the  corporation. 

Brigham  v.  Vathan,  62  Kan.  243,  62  Pac 
319;  Padfio  Elevator  Co.  v.  Whitbeek,  63 
Kan.  102,  88  Am.  St.  Rep.  229,  64  Pac  984; 
Hatokine  v.  Iron  Valley  Fvmaee  Oo.  40  Ohio 
St.  507. 

And  it  is  not  an  asset  of  the  corporatum, 
but  is  an  asset  of  the  vi^^lant  creditor  of 
the  corporation  who  flrst  seizes  and  seques- 
ters it  by  a  suit  for  his  own  individual  ben- 
efit. 

Evang  T.  IfeUie,  187  U.  S.  271,  47  L.  ed. 
173,  23  Sup.  Ct.  Rep.  74. 

The  oau$a  in  this  case  is  the  liability  of 
the  defendant,  imposed  by  the  statute,  to 
pay  the  debts  of  the  corporation  to  an 
amount  equal  to  the  amount  of  stock  held 
by  him.  The  causa  arises  from  the  acts 
done  by  the  defendant,  or  from  obligations 
imposed  on  him  by  the  law  governing  the 
case,  and  not  by  anything  that  the  plaintiff 
does,  or  has,  or  suffers,  in  consequence  of 
the  acts  of  the  defendant.  One  of  the  tests 
by  which  the  identity  of  the  causa  is  to  be 
determined  is  to  see  if  the  same  evidence 
will  sustain  both  actions ;  and  the  causes  of 
action  are  considered  the  same  when  the 
same  evidence  equally  supports  either. 

Crips  V.  Talvande,  4  M'Cord,  L.  22;  Bell 
V.  Merrifield,  109  N.  Y.  202,  4  Am.  St.  Rep. 
436,  16  N.  E.  55. 

The  debenture  bonds  are  different;  but 
that  has  nothing  to  do  with  the  cause  of 
action,  but  solely  with  the  measure  of  dam- 
ages. 

Fetter  v.  Beale,  1  Salk.  11;  Bawell  v. 
Kenscy,  3  Lev.  179;  Gibhs  v.  Gruikshank, 
L.  R.  8  C.  P.  454;  Brunsden  v.  Humphrey, 
L.  R.  11  Q.  B.  Div.  712;  Crips  v.  Talvande, 
i  M'Cord,  L.  22;  Burritt  v.  Belfy,  47  Conn. 
323,  30  Am.  Rep.  79:  Seoor  v.  Sturgis,  16 
N.  y.  548;  Wheeler  8av.  Bank  v.  Traoey, 
141  Mo.  252,  64  Am.  St  Rep.  605,  42  S. 
W.  946. 

The  cause  of  action  of  the  plaintiff,  be- 
ing grounded  on  the  implied  contract  made 
by  the  Kansas  statute,  is  a  single  and  in- 
divisible cause  of  action,  and  cannot  be 
split  up  by  the  plaintiff  and  proseeated  in 
five  separate  pieces. 

^fadden  v.  Smith,  28  Kan.  798;  Whitaker 
V.  Bawley,  30  Kan.  326,  1  Pac.  508;  ffois- 
ington  v.  Brakey,  31  Kan.  560,  3  Pac  353 ; 
Wichita  d  W.  R.  Co.  v.  Beebe,  39  Kan. 
465,  18  Pac.  502;  German  F.  Ins.  Go.  v. 
Bullene,  51  Kan.  764,  33  Pac.  467;  Bolen 
Coal  Co.  V.  Whitiaker  Brick  Co.  52  Kan. 
747.  35  Pac  810;  JA]ff/cj,v.<«f(!KO§l^»- 
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510,  42  Am.  St.  Bep.  802,  86  Pac  1060; 
Bttrdge  t.  feloftner,  66  Kan.  642,  72  Pac. 
282;  TF«Ib  v.  Biokom,  1  Kan.  App.  485,  40 
Paa  821;  Bitahin  v.  OampbeU,  2  W.  Bl. 
827;  DeWeeae  t.  fifmfa,  07  Fad.  309; 
BughM     Dwfidse  Mortg.  Trust  Inveat.  Co. 

26  Fed.  931 ;  Stark  v.  Starr,  04  U.  S.  477, 
24  L.  ed.  276;  Baird  r.  United  States,  96 
U.  S.  430,  24  L.  ed.  70S;  CoMn  t.  Oortoin, 

15  Weod.  657;  Bendemagle  t.  OocAv,  10 
Wend.  207.  32  Am.  Dec.  448;  Kaehler  v. 
Dobberpuhl,  60  Wis.  256,  18  N.  W.  841; 
Crips  V.  Talvande,  4  M'Cord,  L.  22 ;  Beronio 
V.  Southern  P.  R.  Co.  86  Cal.  415,  21  Am. 
St.  Rep.  57,  24  Pac.  1093;  Woolverton  v. 
Baker,  98  Cal.  628,  33  Pac.  731 ;  B«rri«  v. 
Belfi/,  47  Conn.  323,  36  Am.  Rep.  79;  At- 
lanta Elevator  Co.  t.  Fulton  Bag  A  Cotton 
Milla,  106  Oa.  427,  32  8.  £.  541;  Camp  r. 
Morgttn,  21  III.  256;  Caaeelberry  v.  Forquer, 

27  III.  170;  Roaenmuell&r  v.  Lamps,  80  111. 
213;  31  Am.  Rep.  74;  Bwseeny  v.  Dougherty, 
23  Iowa,  291 ;  Dooly  v.  Eastman,  28  Wash. 
564,  B8  Pac.  1039';  Wheeler  8av.  Bank  v. 
Tracey,  141  Mo.  262,  64  Am.  St  Rep.  505, 
42  S.  W.  946 ;  Encin  v.  Lynn,  16  Ohio  St. 
539;  1  Enc;  PI.  &  Pr.  p.  148,  VI.;  1  Century 
Digest,  col.  1389,  S  560. 

If  the  stock  subscription  of  the  defendant 
constitutes  an  implied  contract  on  his  part 
to  pay  the  debts  of  the  Kansas  Trust  &. 
Bankinft  Company,  then  it  can  give  rise  to 
one,  and  only  one,  cause  of  action. 

Madden  v.  Smith,  28  Kan.  798;  Houston 
T.  Delahay,  14  Kan.  125;  Barton  County  v. 
Plumb,  20  Kan.  147;  McDoicell  v.  Oibson, 
58  Kan.  007,  60  Pac.  870;  Phillips  Y.  Bertak, 

16  Johns.  137,  8  Am.  Dec.  209. 

All  of  the  debenture  bonds  of  the  plaintiff 
that  were  chargeable  against  the  defendant, 
reason  of  the  Kansas  statute,  that  were 
due,  constitute  one,  and  only  one,  cause  of 
action.' 

Bond  T.  Weed  Sewing  Mach.  Co.  23  Kan. 
119;  Whitaker  v.  Hawley,  30  Kan.  317,  1 
Pac.  508 ;  Burdge  v.  Kelchner,  66  Kan.  642, 
72  Pac.  232;  Bagot  v.  WilUama,  3  Barn.  & 
C.  235;  Berdemagle  v.  Cocks,  19  Wend.  207, 
32  Am.  Dec.  448 ;  O'Beime  v.  Lloyd,  43  N. 
Y.  248;  Hughes  v.  Dundee  Mortg.  Trust 
Invest.  Co.  26  Fed.  831;  Burritt  v.  Belfy, 
47  Conn.  323,  36  Am.  Rep.  293;  Hill  v.  Joy, 
149  Pa.  243,  24  Atl.  293;  Rosenmueller  v. 
Lampe,  80  III.  213,  31  Am.  Rep.  74;  Joyce 
V.  Moore,  10  Mo.  273;  1  Freeman,  Judgm. 
4tb  ed.  S  240;  2  Black,  Judgm.  2d  ed.  5  736. 

A  judgment  is  coDcIusive,  not  only  as  to 
all  matters  that  were  actually  litigated  and 
decided,  but  also  as  to  all  matters  that 
might,  under  the  pleadings,  have  been  liti- 
gated and  decided. 

State  Bank  t.  Rude,  23  Kan.  143; 
Totmsdin  v.  Shrader,  30  Kan.  286,  18  Pac. 
186;  Marion  County  v.  WeMi,  40  Kan. 
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767,  20  FacL  488;  Oldkatn  t.  Stephens,  46 
Kan.  860,  11  L.  B.  A.  482,  86  Pm.  868; 
ChallisB  V.  Atchison,  40  Kan.  22,  25  Pac 
228;  Chioi^o,  K.  d  W.  R.  Co.  t.  Anderson 
County,  47  Kan.  766,  20  Pac  06;  Sanford  t. 
Obertin  OolUge,  00  Kan.  342,  31  Pac.  1088; 
Penmell  t.  FeUsk,  55  Kan.  78,  39  Pac  1023; 
John  y.  Farwell  Co.  v.  Lykins,  69  Kan.  06, 
82  Pac  99;  Hood  v.  Bain,  61  Kan.  868, 

50  Pac.  276 ;  Wells  t.  Hiokox,  1  Kan.  App. 
486,  40  Pac  821;  Haseltine  v.  GilUland,  2 
Kan.  App.  456,  43  Pac  88;  Fetter  v.  Beats, 
1  Salk.  U;  Batcell  v.  Kensey,  3  Lev.  170; 
Pinney  v.  Barnes,  17  Conn.  420;  O'Neal  v. 
BroKn,  21  Ala.  482;  McCaffrey  v.  Carter, 
125  Mass.  330;  Buok  v.  Wilson,  113  Pa.  423, 
6  Atl.  97. 

A  judgment  is  not  only  conclusive  as  to 
all  matters  that  ooutd  have  been  litigated 
under  the  pleadings,  but  it  is  also  condu- 
sive  as  to  all  matters  that  might  have  been 
litigated  under  amended  pleadings. 

Wichita  A  W.  R.  Co.  v.  Beebe,  39  Kan. 
465,  18  Pac  302;  Bentig  v.  Redden,  46  Kan. 
231,  26  Am.  St.  Rep.  91,  26  Pac  701;  Ellis 
V.  Crou>l,  46  Kan.  100,  26  Pac  454;  Austin 
V.  Jones,  47  Kan.  565,  28  Pac  621 ;  Peter- 
son T.  Albach,  61  Kan.  150,  32  Pac  917; 
Roe  V.  Roe,  52  Kan.  724,  39  Am.  St.  Rep. 
367,  35  Pac  888 ;  Kirk  T.  Goodwin,  53  Kan. 
610,  36  Pac  1057;  Price  v.  First  Nat.  Bank, 
62  Kan.  736,  84  Am.  St.  Rep.  419,  64  Pac 
637 ;  Manley  v.  Park,  62  Kan.  553,  64  Pac 
28;  Missouri,  K.  £  T.  R.  Co.  v.  Labette 
County,  62  Kan.  550,  64  Pac.  56;  Birming- 
ham V.  Lennhardt,  2  Kan.  App.  513,  43  Pac. 
996;  Peterson  v.  Warner,  6  Kan.  App.  298, 
60  Pac  1091 ;  Manley  v.  Chandler,  10  Kan. 
App.  697,  Appx.,  63  Pac  298;  Brunsden  v. 
Humphrey,  L.  R.  11  Q.  B.  Div.  712;  Damon 
V.  Denny,  54  Conn.  253,  7  Atl.  409 ;  Stark  v. 
Starr,  94  U.  S.  477,  24  L.  ed.  276;  ClafUn  d 
Kimball  v.  Mather  Electric  Co.  87  Fed.  795 ; 
Woolverton  v.  Baker,  98  Cal.  62S,  33  Pac 
731;  Kaehler  v.  Dobberpuhl,  60  Wis.  258, 
18  N.  W.  841 ;  Brannenburg  v.  Indianapolis, 
P.  d  C.  R.  Co.  13  Ind.  103,  74  Am.  Dee.  250; 
1  Freeman,  Judgm.  4th  ed.  S  222 ;  1  Enc  PI. 
ft  Pr.  p.  150. 

The  rule  as  to  rM  judicata  applies  as 
well  to  facts  settled  and  adjudicated  as  to 
causes  of  action. 

Whitaker  t.  Hawley,  30  Kan.  327,  1  Pac 
508 ;  Fumeaux  v.  First  Nat,  Bank,  39  Kan. 
144,  7  Am.  St.  Rep.  641,  17  Pac  854;  Chi- 
cago, K.  d  W.  R.  Co.  V.  Anderson  County, 
47  Kan.  766,  29  Pac  96 ;  McEntire  v.  Wil- 
liamson, 63  Kan.  275,  66  Pac  244 ;  Garden 
City  V.  Merchants'  d  F.  Nat.  Bank,  66  Kan. 
345,  93  Am.  St.  Rep.  284,  69  Pac  325;  Peru 
Plow  d  W.  Co.  V.  Ward,  6  Kan.  App.  280, 

51  Pac  805;  Bishop  v.  Smith,  0  Kan.  App. 
602,  68  Pac  493;  Whitaker  r.  Johnson 
County,  12  Iowa,  SO^  g.j.^^^^yQQogk 
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Tbe  cause  of  action  of  the  plaintiff  in 
these  cases  was  merged  or  "drowned"  in  the 
first  judgment  that  he  obtained  against  the 
defendant  in  the  Atdiison '  county  dlstoicfc 
eonrt. 

Price  T.  Firtt  Wat.  Bank,  62  Kan.  78S, 
84  Am.  St  Rep.  419,  64  Fao.  637;  AteMson, 
T,  A  S.  F.  R.  Co.  V.  Cross,  63  Kan.  564,  66" 
Pac.  620;  Shttttuck  v.  ElUu,  66  Kan.  298, 
68  Pac  1092;  Remington  Paper  Co.  v.  Uud- 
son,  64  Kan.  43,  67  Pac  636;  BwAland  v. 
Johnson,  IS  C.  B.  14S;  Pinney  y.  Barnes,  17 
Conn.  420;  Dooly  v.  Eastman,  28  Wash. 
£64.  68  Pac.  1039 ;  Vieno  t.  Gibson,  85  Tex. 
432,  21  S.  W.  1028;  Houston  v.  BartMt 
(Tex.  Civ.  App.)  68  8.  W.  730;  O'WeoI  v. 
Brown,  21  Ala.  482;  Tourville  v.  Wabash  R. 
Co.  148  Mo.  614,  71  Am.  St.  Rep.  650,  60  S. 
W.  300;  Beronio  t.  Soutkem  P.  R.  Co.  86 
Cal.  415,  21  Am.  St.  Rep.  57,  24  Pac.  1093; 
1  Freeman,  Judgm.  4th  ed.  H  215.  222. 

ileswe.  JwMkmnm  Ss  Jaekeon*  for  de- 
fendant in  error ; 

The  bond  was  aBsigned  and  transferred  by 
the  original  payee  to  the  plaintiff.  Such  con- 
tract was  transferable  by  assignment  or  de- 
livery. 

Gen.  Stat.  1901,  §  4455;  WiUiama  v.  Nor- 
ton, 3  Kan.  296;  Mo  Crum  v.  Corby,  11  Kan. 
464;  Washington  v.  Hobart,  17  Kan.  277; 
Schnier  v.  Fay,  12  Kan.  184;  Stewart  v. 
Balderston,  10  Kan.  131 ;  Krapp  v.  Eldridge, 
33  Kan.  108,  5  Pac.  372 ;  Kansas  City,  Ft.  H. 
Js  M.  R.  Co.  V.  Cunningham,  7  Kan.  App.  51, 
51  Puc.  972;  Graham  v.  WiUon,  6  Kan. 
469. 

The  point  that  the  plaintiff  was  not  the 
proper  plaintiff  or  the  real  party  in  interest 
is  not  involved,  not  having  been  presented 
in  the  trial  court.  The  fact  that  the  bonds 
were  all  due  does  not  convert  the  eeveral 
causes  of  action  upon  each  one  into  a  single 
oause  of  action. 

3  Lewis's  BI.  Com.  116;  Pom.  Rem.  & 
Rem.  Rights,  S  453:  Moak'a  Van  Santvoord, 
PI.  256;  1  Enc.  PI.  &  Pr.  p.  116;  Atchison, 
T.  (£  iS.  p.  R.  Co.  V.  Rice,  36  Kan.  593,  14 
Pac.  229;  FuUentrider  v.  Ewing,  30  Kan. 
15,  1  Pac.  300;  Uagill  v.  Parsons,  4  Conn. 
317;  BCB  parte  Davis,  41  Me.  38;  Badger  v. 
Gilmore,  37  N.  H.  457 ;  lAgMfoot  v.  Orove, 
6  Heiflk.  473;  People  v.  Clarke,  10  Barb. 
120 ;  MoBride's  Appeal,  72  Pa.  480 ;  Marlatt 
T.  Perrine,  17  N.  J.  Kq.  49;  Bliss,  Code  PI. 
{  118;  Becor  v.  Sturgis,  16  N.  Y.  548;  jVa(A- 
ans  V.  Hope,  77  N.  Y.  420;  Whitman  v.  \a- 
tional  Bank,  176  U.  8.  559,  44  L.  ed.  687, 
20  Sup.  Ct.  Rep.  477;  Pacific  Elevator  Co. 
T.  Whitbeck,  63  Kan.  102,  88  Am.  St.  Rep. 
£29,  64  Pac.  984. 

Each  bond  was  a  separate,  entire  contract, 
and  plaintiff  could  have  maintained  sepa- 
rate actions  upon  each  bond,  or  united  them 
«6  L.  R.  A. 


in  one  action  by  proper  counts  saparately 
stated  and  numbered. 

Jackson  County  v.  HoagKn,  S  Kan.  6G8; 
Stewart  v.  Balderston,  10  Kan.  181 ;  Pieros 
V.  BiokneU,  11  Kan.  262;  Wurlitmr  t. 
Suppe,  38  Kan.  31,  15  Pao.  863;  ftMiUoMr 
T.  Stew,  37  Kan.  281,  16  Pae.  167;  Ambrose 
V.  Parrott,  28  Kan.  693;  Maddm  t.  Smith, 
28  Kan.  798;  Parris  v.  Hightower,  76  Ga. 
631;  Kronshage  v.  Chicago,  M.  d  St.  P.  it- 
Co.  46  Wis.  500;  OaldwOl  v.  Caldwell,  S 
Bush,  446;  CromweU  t.  Boo  County,  94  U. 
S.  351,  24  L.  ed.  196 ;  Foa  t.  Phyfe,  36  Mise. 
207.  78  N.  Y.  Supp.  149;  Joyee  t.  Spafford, 
101  III.  App.  422;  Seoory.  Sturgis,  16  N.  Y. 
548;  Millard  y.  Missouri,  K.  d  T.  R.  Co. 
86  N.  Y.  441 ;  Continental  Ins.  Oo.  v.  Ward, 
60  Kan.  346,  31  Pac.  1079;  2  Parsons,  Contr. 
517;  Perkins  y.  Hart,  11  Wheat  237,  6  I*, 
ed.  463;  1  Beach,  Modem  Law  of  Contracts, 
S  731;  Luoesoo  Oil  Co.  y.  Brewer,  66  Fa. 
351;  Bank  of  Antigo  v.  Union  Trust  Co. 
140  111.  343,  23  L.  R.  A.  611,  36  N.  E.  1020 ; 
Abbey  V.  W.  B.  Qrimef  Dry  Goods  Co.  44 
Kan.  415,  24  Pac.  426;  Woodworth 
Bowles,  61  Kan.  569,  60  Pac  331 ;  JfoDoM- 
nell  V.  Alabama  Gold  L.  Ins.  Co.  85  Ala. 
401,  6  So.  120  J  Pacific  Elevator  Co.  v.  Whit, 
beck,  63  Kan.  102,  88  Am.  St.  Rep.  229,  64 
Pac.  084;  Remington  Paper  Co.  v.  Hudson, 
64  Kan.  43,  67  Pac.  636;  Brigham  v.  Jfo- 
than,  62  Kan.  243,  62  Pac  319;  Cooper  Y. 
Ives.  62  Kan.  395,  63  Pac.  434;  United 
States  Vat.  Bank  v.  Magn%uon,  57  Kan. 
573,  47  Pac.  618;  1  Cook,  SUm^  h  Sto^- 
holders,  3d  ed.  S  218. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

Richard  A.  Park,  who  is  succeeded  by 
Anna  O.  Park,  held  a  debenture  bond  issued 
by  a  corporation  in  which  George  Manley 
owned  stock.  Tlie  corporation  having  sus- 
pended business  for  more  than  a  year,  and 
Manley  having  died,  Park  sued  the  executor, 
Reuben  M.  Manley,  as  a  stockholder,  on  the 
bond,  and  recovered  judgment,  to  review 
which  this  proceeding  is  brought.  All  the 
questions  just  decided  in  Manley  v.  Mayer 
(Kan.)  76  Pac.  550,  arise  in  this  case  As 
to  them  nothing  further  need  be  said.  But 
two  additional  questions  are  also  now  pre- 
sented. The  first  relates  to  the  matter  of 
parties.  There  was  evidence  that,  while  tlie 
bond  referred  to  had  been  assigned  to  Park, 
he  had  no  beneficial  interest  therein;  tbe 
nssignment  having  been  made  to  enable  him 
to  realize  on  the  claim  in  the  interest  of  the 
original  payee.  We  are  asked  to  hold,  upon 
the  authority  of  Stewart  v.  Price,  64  Kan. 
191,  64  L.  R.  A.  581,  67  Pac  553,  that  under 
these  circumstances  he  was  not  the  real 
party  in  interest,  and  could  not  maintain 
the  action.  That  case  was 
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vlded  oourt,  three  jiutioes  diseentiiig.  The 
two  eonflicting  viewt  imrtdved  were  there 
tvily  diBcnsBecU  the  authorities  in  rapport 
of  NUih  being  reviewed.  There  was  no  differ- 
ence of  opinion  on  the  pn^MMitton  tliat  the 
omeluaion  reached  was  at  variance  with  the 
weight  of  anthoritj,  and  in  conflict  with 
earlier  Kansas  decisions.  For  reasons  there- 
in stated,  we  now  believe  that  the  law  should 
then  have  been  declared  in  oeeorduioe  with 
the  minority  opinion,  and  that  it  is  better 
to  make  sudi  declaration  at  this  time,  than 
to  oonQnn  that  case  as  an  authoritative 
precedent.  When  ^e  owner  of  a  note,  for 
reasons  satisfactory  to  himself,  assigns  it  to 
another,  thereby  vesting  in  him  the  full 
Ic^I  title,  the  assignee  becomes,  so  far  as 
the  debtor  is  concerned,  the  real  party  in  in- 
terest. The  original  owner  is  still  the  per- 
son to  be  finally  benefited  by  the  litigation, 
but  his  legal  'demand  is  no  longer  against 
the  maker  of  the  note,  but  against  the  per- 
son to  whom  he  has  assigned  it.  When  the 
obligor  is  sued  by  such  assignee  (no  claim 
as  innocent  purchaser  being  involved),  he 
can  make  any  defense  he  could  have  made 
against  the  assignor;  he  is  fully  protected 
against  another  action ;  and  in  no  way  is  it 
a  matter  of  the  slightest  concern  to  him 
what  arrangement  between  the  plaintiff  and 
the  original  creditor  occasioned  the  assign- 
ment. This  being  true,  it  would  be  a  sacri- 
fice of  substance  to  form  to  permit  the  de- 
fendant to  defeat  the  action  by  showing  a 
failure  of  consideration  for  the  transfer,  or 
that  the  plaintiff  was  bound  to  account  to 
his  assignor  for  a  part  or  all  of  the  pro- 
ceeds. We  hold  Uiat  the  objection  urged  to 
the  judgment  on  the  ground  that  plaintiff 
was  not  the  real  party  in  interest  is  untena- 
ble. 

The  second  question  turns  upon  the  fact 
that  the  plaintiff  had  formerly  sued  defend- 
ant and  obtained  a  judgment  against  him 
upon  a  similar  cause  of  action.  It  is  argued 
that  the  creditor  of  a  corporation  has  but 
one  demand  against  a  stockholder  for  the 
payment  of  all  his  claims  against  the  cor- 


poration, that  he  may  not  split  this  demand 
and  harass  the  stoiekholder  with  several 
suits,  and  that  when  he  has  once  obtained 
a  judgment  for  any  amount,  based  on  the 
stockholder's  individual  liability,  he  has  ex- 
hausted his  remedy  against  him.  The  prin- 
ciple Is  Tell  settled  that  a  single  demand, 
entire  in  its  nature,  may  not  be  made  the 
basis  of  diflferent  suits,  and,  if  judgment  is 
obtained  upon  one  part  of  it,  that  is  a  final 
adjudication  of  the  whole  matter.  But  this 
principle  cannot  apply  to  the  facts  of  the 
present  case.  It  is  true  that  there  ia  a 
sense  in  which  the  action  is  brought,  not 
upon  the  note,  but  on  the  statutory  liability, 
lliis  is  illustrated  by  the  application  of  the 
three-year  statute  of  limitations.  On  the 
other  hand,  it  ia  recognized  that  the  stock- 
holder's obligation  is  contractual.  In  view 
of  the  statute,  whenever  one  subscribes  to 
stock  in  a  corporation  he  thereby  assumes 
a  liability  as  to  each  and  every  obligation 
of  that  body.  The  corporation  might  be 
sued  in  a  separate  action  upon  each  of  the 
bonds  issued  by  it.  Different  issues  might 
arise  in  each  suit.  Upon  several  judgments 
being  obtained  by  one  person  upon  different 
bonds,  he  might,  upon  failure  to  collect  by 
the  ordinary  means,  charge  a  stockholder,  by 
separate  motion  in  each  case,  with  the  pay- 
ment of  each  and  all  of  the  judgments.  Each 
bond  of  the  corporation  forms  a  good  cause 
of  action  against  it.  Each  bond,  with  the 
fact  of  the  stockholder's  ownership  of  stock, 
forms  a  good  cause  of  action  against  him 
whenever  the  business  of  the  corporation 
has  been  suspended  for  more  than  a  year. 
The  liability  of  the  stockholder  in  this  re- 
gard is  as  broad  as  that  of  the  corporation. 
The  judgment  complained  of  will  be  held 
good  against  this  objection. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  the  opinion  in  Manley  v.  Mayer, 
supra. 

All  tiie  Justices  concur. 
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Parry  L.  DEWEESE,  Receiver  of  First  Na- 
tional Bank  of  Sedalia,  Missouri,  Plff.  in 
Err., 

«. 

Martha  E.  SMITH  et  ak 
f45  C.  C.  A.  408,  106  Fed.  4S8.) 
*1.  Tke  Htmtntea  «bA  tbe  MttleA  law  of 
•Headnotes  ij  Bureoair,  Clrcnlt  Judge. 


the  land  at  the  time  a  contract  Is  made 
become  a  part  of  It,  and  mast  be  read  faito  It 
a.  Tke  Uabllltr  of  tbe  staaTeltolden 
of  natloaal  baaka  for  their  debts  under 
I  5161  of  the  Bevlsed  Statutes  Is  based  upon 
contract. 

S.  The  coatraet  of  the  shareholder  of 
a  natloaal  bank  with  the  hank  and 
Its  creditors  regarding  Its  debts  Is  tbat,  to  an 
amount  not  exceeding  tti9  par  value  of  bis 


Nora. — Bight  to  make  eueeeeuive  oeeeaemeitta 
on  ateekholderw  to  pay  debte. 

It  will  be  found  that  all  the  dedsltois  made 
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upon  tbe  exact  point  Involved  in  Oils  note  are 
eases  In  regard  to  the  winding  njyj^  national 
banks  br  receivers.  Wlg^^^dCsy^of^O^C 
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Bhares  of  Btock,  and  not  ezceedlDg  his  eqaal 
and  ratable  proportion,  he  will  pay,  at  such 
times  and  In  such  amonnts  as  the  Comptroller 
of  the  Currency  shall  demand!,  tiia  debts  and 
obligations  of  bis  bank. 
4.  A  JadLvBseBt  for  k  part  of  »m  entire, 
iDdlTlaible  Aemaad,  all  of  wblcfa  is  due 
wben  the  action  Is  commenced,  is  an  election 
to  take  the  part  In  satisfaction  of  the  whole, 
and  It  estops  the  plaintiff  from  recoverlngr  the 
residue. 

6.  Bat  a  jadKiaent  for  a  part  of  socb 
a  demaacl  -whlcli  In  dne  does  not  estop 
the  plaintiff  from  maintaining  another  action 
for  another  part  of  the  demand,  wblcfa  be- 
comes dne  snbseqneot  to  the  commencement 
of  the  first  action. 

6.  A  JadKmeat  In  favor  of  tbe  reaelver 


of  an  Inaolvent  national  bank  for  tbe 

recoTcrj  of  an  assessment  made  bj  the  Comp- 
troller upon  a  shareholder  does  not  estop  bim 
from  maintaining  a  second  action  against  the 
same  shareholder  for  another  assesiment 
whicfa  bad  not  been  made,  or  was  not  due. 
wfaen  tbe  first  action  was  commenced. 
T.  Wbile  tbe  eonstmetlon  of  atatatM 
by  tbe  olllcere  to  wbons  Coavreaa  baa 
Intmvted  tbetr  exeenllon  and  the  uni- 
form practice  of  such  officers  are  persuasive, 
and  entitled  to  c&tetut  consideration,  yet  a 
court  csnnot  lawfully  renounce  Its  Judicial 
powers:  and  It  is  Its  duty,  if  satisfied  upon 
reason  or  autborltr  tfaat  a  correct  determina- 
tion of  the  qneatlon  before  It  re<|nlrei  a  deel- 
■lon  contrary  to  sncb  constmctton  and  prac- 
tice, to  render  that  decision. 


nary  "call"  upon  stockholders,  simply  for  tbe 
amount  unpaid  upon  tbeir  stock  subscription, 
whether  made  by  tbe  going  corporation  or  by 
the  offlcisl  liquidator  or  receiver,  and  whether 
to  pay  for  debts,  properly  so  called,  on  winding 
up,  or  for  any  other  purpose,  the  note  Is  not 
concerned. 

The  decisions  amply  Justify  tbe  decision  In 
Dbwzesi  v.  Smith. 

In  Oermanica  Nat.  Bank  v.  Case,  181  V.  S. 
cxi.IT.,  Appz.,  and  23  L.  ed.  961,  an  action 
brought  by  a  receiver  to  enforce  a  contribution 
from  the  stockholders  of  an  Insolvent  national 
bank,  a  decree  was  rendered  against  certain 
stockholders  for  70  per  cent  of  the  par  valne  of 
their  stock,  witb  an  additional  liability  for  sncb 
further  contributions  up  to  the  par  value  as 
might  be  necessary  to  pay  the  debts  of  the  bank  ; 
and  tbe  Supreme  Court  denied  a  motion  to  dis- 
miss the  appeal  as  to  the  additional  liability  of 
tbe  stockholders,  tbe  motion  being  based  upon 
the  Jurisdictional  amount  of  the  claim;  but 
there  Is  no  determination  upon  tbe  point  here 
Involved,  In  tbe  later  decision  In  the  same  case, 
In  99  U.  S.  628.  25  L.  ed.  448. 

In  United  States  v.  Knoz.  102  U.  S.  422,  26 
L.  ed.  21B,  however,  under  nnuBoal  drcnrn- 
stances,  a  second  assessment  was  decided  not  to 
be  proper.  The  Comptroller  assessed  each  share- 
holder of  an  Insolvent  national  bank  TO  per 
cent  of  the  par  value  of  his  stock,  and  ordered 
the  receiver  to  collect  the  assessment,  which 
he  proceeded  to  do  by  tiling  a  bill  In  equity,  and 
obtained  a  decree  against  all  the  shareholders 
Kverally  wfao  were  within  tbe  Jurisdiction  of 
the  court,  and  the  cause  was  thereupon  con- 
tinued to  await  any  further  assessment  tbe 
Comptroller  might  deem  It  proper  to  make;  and 
upon  the  failure  of  this  assessment,  owing  to 
the  insolvency  of  many  of  the  shareholders,  to 
net  enough  to  pav  tbe  debts,  one  of  the  creditors 
attempted  to  compel  the  Comptroller  to  order 
a  further  assessment  of  30  per  cent  for  the  dis- 
cbarge of  the  balance  of  the  debts.  It  was  held 
that  the  Comptroller's  refusal,  upon  the  ground 
that  tbe  enforcement  of  such  an  assessment 
would  compel  tbe  solvent  sharebolders  to  pay 
the  sums  and  proportions  due  from  tbe  insol- 
vent shareholders,  was  proper.  Under  tbe  na- 
tional banking  law,  as  amended  in  1864  (Rev. 
Btat.  S  S1S1>  U.  S.  Comp,  Stat.  1901,  p.  3465), 
"the  shareholders  of  every  national  banking  as- 
sociation tball  be  held  individually  responsible, 
equally  and  ratably,  and  not  one  for  another." 
for  all  debts,  and  to  the  extent  of  tbe  amount  of 
their  stock.  In  the  process  of  fixing  the  amount 
of  the  liability  of  each  shareholder  it  Is  necea- 
60  L.  R.  A. 


sary  to  ascertain.  (1)  ibe  par  value  of  all  the 
stock  of  all  tbe  shareholders;  <2)  the  amount 
of  tbe  deficit  to  be  paid  after  exhausting  all  the 
assets  of  the  bank :  (3)  and  then  to  apply  tbe 
rule  that  v&cb  shareholder  shall  contribute  a 
sum  bearing  the  same  proportion  to  the  whole 
deficit  as  bis  atock  bears  to  the  whole  amount 
of  the  par  value  of  the  capital  stock  of  the  bank ; 
but  this  liability  cannot  exceed  the  entire  par 
value  of  his  slock.  The  insolvency  of  one  stock- 
bolder,  however,  or  bis  being  out  of  the  Juris- 
diction, cannot  In  any  way  affect  the  liability 
of  another  stockholder :  and  the  Comptroller 
has,  therefore,  no  right  or  power  to  moke  the 
assessment  demanded,  since  there  Is  no  such  lia- 
bility Imposed  on  tbe  solvent  shareholders  to 
pay  tbe  liiims  and  proportions  due  from  the 
shareholders  who  arc  Insolvent 

But  tbe  ultimate  liability  of  a  sbarebolder  of 
an  insolvent  national  bank,  under  |  5151  of  the 
Revised  Statutes  (U.  8.  Comp.  Stat  1901, 
p.  8465),  is  for  the  full  amount  of  the  par 
value  of  the  stock,  under  tbe  conditions  laid 
down  by  the  statute.  If  they  are  found  by  the 
Comptroller  to  exist ;  and  a  mistake  of  that  ofll- 
cer  In  making  an  estimate  of  the  amount  of  a 
needed  assessmoit  cannot  be  held  to  release  the 
shareholder  from  the  full  statutory  liability.  A 
mistake  of  such  a  character  would  be  natural, 
If  not  Inevitable.  In  many  Instances,  In  view  of 
the  uncertain  value  of  the  assets.  And  the 
Indisposition  in  the  first  Instance  to  make  on 
assessment  unnecessarily  large  may  well  ezcuae 
its  not  being  done  wben  there  M  certainly  no 
statutory  provision  prohibiting.  In  terms,  or  by 
necessary  Implication,  farther  aiwessments  In 
case  the  necessity  for  tbem  exists.  In  practice 
second  assessments  have  frequently  been  made ; 
and  In  a  later  case  tbe  court  was  of  the  opinion 
that  such  a  course  was  within  tbe  power  of  the 
Comptroller.  In  the  exercise  of  bis  duty,  to  see 
that  the  liability  of  tbe  stockholder  Is  sufflcleot- 
ly  enforced  to  pay  the  debts  of  the  bank,  and 
that  that  practice  bad  been  recognized  as 
proper  by  tbe  Supreme  Court.  Aldrich  v.  Yatea, 
»5  Fed.  78.  Citing  United  States  v.  Knoz,  10 
U.  8.  422.  26  L.  ed.  216. 

A  stockholder  In  an  insolvent  national  bank 
having  refused  to  comply  with  tbe  demand  of 
tbe  receiver  for  the  payment  of  a  second  pro 
rata  assebsment  upon  his  stock,  the  receiver  be- 
gan an  action  at  law  for  the  amount,  and  the 
stockholder  then  filed  a  bill  In  equl^  stating 
the  pendency  of  the  action  at  law  and  ailing 
that  tbe  sum  of  the  flrst  assessment  levied  upon 
tbe  sharehcilders  by  tbe  Comptroller,  and  of  the 
assets  of  the  bank,  was  largela  In  jexceM,dC^he 
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S.  The  decision  of  the  ComptroUer  ol 
tbe  Cvrreocr  thnt  It  Im  neceRMrr  to 
eollect,  and  bla  leqatsltlon  of,  a  certain 
pereeDtage  of  tbe  llablUtr  of  the  abareboldera 
of  a  national  bank.  In  order  to  pay  Its  debts. 
Is  not  a  decision  that  a  larger  percentage  will 
not  be  uecessary,  and  be  has  plenary  power 
to  make  Buccesslve  assessments  until  tbe  full 
liability  of  the  shareholder  Is  exhausted. 

9.  Under  tbe  act*  of  Consresa  the 
CoBsptroller  of  tbe  Cvrrcmar  la  eon- 
■tltnted  n  qnaal  jndlelnl  trlbannl  to 
determine  at  what  times  and  what  amounts, 
not  exceeding  the  full  liability  of  the  stock- 
holders. It  Is  necessary  to  collect  from  them 
to  pay  tbe  debts  of  the  bank.  His  decisions 
of  these  questions  are  impervious  to  collateral 
attack,  and  open  to  avoidance  by  a  court  only 


In  a  direct  attack  upon  them  for  error  of  law, 
fraud,  or  mistake. 

10.  One  wbo  woald  nttnob  In  n  Federal 
eonrt  tbe  deelalon  of  «  annal  Jndlelal 
oBeer  for  mlatalcc  of  faet  must  proceed 
In  equity,  and  must  allege  and  prove  the  evi- 
dence before  the  officer  from  which  the  mis- 
take resulted,  tbe  way  In  which  It  was  made, 
and  the  fact  that  In  Its  absence  his  decision 
would  have  been  otherwise,  before  a  court  can 
enter  upon  a  reconaideratlon  of  tbe  tasae  be- 
fore tbe  oflleer. 

11,  Tbe  Hlatnte  of  Ilmltatlona  doea  not 
commeuce  to  ran  against  tbe  enforce- 
ment of  the  entire  liability,  or  against  the  en- 
forcement of  any  particular  portion  of  tbe  lia- 
bility, of  the  shareholder  of  a  national  bank 
to  pay  Its  d^ts  until  the  time  when  the 


total  IndebtednesH  of  tbe  bank,  with  Interest  to 
the  time  of  the  first  assessment ;  and  he  prayed 
that  the  Comptroller  and  receiver  be  decreed  to 
repay  to  bim  a  certain  sum  npreflentlng  tbe  ex- 
cess over  tbe  amount  lawfully  assessed  agaiost 
blm  ax  a  stockholder.    In  granting  Judgment 
dismissing  tbe  bill,  It  was  held  by  the  circuit 
court  of  appeals  that  the  point  decided  In  United 
States  V.  Knox.  102  U.  8.  422,  26  L.  ed  2i6, 
avitra  <wblcb  was  relied  upon  by  tbe  plaintiff), 
was  that  the  Comptroller  was  not  clothed  wltb 
the  power  to  make  a  second  asseesmeot  that 
would  In  effect  require  certain  solvent  share- 
holders to  pay.  In  addition  to  the  amount  due 
and  paid  by  them,  tbe  proportionate  sums  due 
on  the  Urat  assessment  from  entaln  iniolvent 
shareholders,  and  that  the  solvent  shareholders 
were  not  thus  liable  for  tbe  default  of  tbe  In- 
solvent shareholders.     But  that  was  not  the 
proposition  In  this  case,  since  here  the  first  as- 
sessment was  fully  paid;  the  Comptroller  here 
found  the  amount  assessed  insafflclent  to  meet 
all  the  bank's  llabllltlea,  Inelndlng  Intereat  on 
the  debts  of  tbe  bank  accnilng  after  tiie  first 
assessment  and  tbe  expenses  of  tbe  receivership, 
and  in  accordance  with  the  power  and  author- 
ity. Judicial  and  executory,  vested  In  him,  had 
levied  a  second  assessment  upon  tbe  sbarebold- 
era;  and  In  United  States  v.  Knox.  102  U.  S. 
422,  20  L.  ed.  216.  also,  not  doubting  the  author- 
ity of  the  Comptroller  to  do  this,  the  court 
said :  "Assessments  made  by  the  Comptroller, 
.    .    .    successive  or  otherwise,  not  exceeding 
tbe  par  value  of  all  -the  stock  of  the  bank,  are 
conclusive  upon  the  Btockholders."   The  Comp- 
troller of  the  Currency  has  Jurladlctlon  to  en- 
force by  assessment  the  Individual  liability  of 
tbe  stockholders  of  an  insolvent  national  bank 
equally  and  ratably,  and  not  one  for  another, 
to  the  extent  of  the  par  value  of  their  stock  In 
the  bank;  an  order  of  tbe  Comptroller,  acting 
within  this  clearly  defined  authority,  directing 
an  assessment.  Is  absolutely  conclaslve  upon 
the  stockholders  of  the  bank,  and  cannot  be  con- 
troverted by  [bem  In  aoy  defense  to  an  action 
based  \ipon  such  an  assessment.    Against  this 
second  assessment.  It  Is  no  defense,  either  at  law 
or  In  equity,  to  say  that  the  first  assessment 
was  more  than  sufilGleot  to  pay  tbe  contracts, 
debts,  and  engagements  of  tbe  bank.  Whether 
that  assessment  ts  sufficient  Is  a  question  which 
tbe  law  has  placed  wholly  within  tbe  power  of 
the  Comptroller  to  determine,  and  without 
•ome  showing  of  frand,  accident,  or  mistake  It 
must  be  deemed  by  the  conrt  to  have  been  lo- 
sufficient,  und  tbe  necessity  for  a  second  assess- 
ment conclusive.    Aldrlch  v.  Campbell,  S8  C. 
C.  A.  34T,  »7  Fed.  608. 

eeii.  R.  A. 


And  tbe  power  of  the  Comptroller  to  make  a 
second  assessment  was  reaffirmed  In  Studebaker 
V.  I'erry,  43  C.  C.  A.  69,  102  Fed.  947 ;  It  was 
also  held  that  tbli  power  cannot  bo  affected  or 
cut  off,  at  tbe  will  of  the  receiver,  by  his  pro- 
ceeding tu  collect  the  drat  asseaement  by  an  ac- 
tion at  law  Instead  of  a  bill  In  equity.  Tbe  same 
power  Is  again  recognized  In  Rankin  v.  Big 
Rapids,  133  Fed.  670. 

When  a  receiver  of  a  national  bank  attempt- 
ed to  recover  from  a  stockholder  a  second  as- 
sessment levied  on  his  shares  by  the  Comp- 
troller of  the  Currency,  It  was  even  held  to  be 
no  defense  that  the  defendant  bad  paid  In  full 
the  assessment  levied  some  years  before,  and 
that  tbe  tlrst  assessment.  If  it  had  been  col- 
lected by  the  receiver  at  the  time,  together  wltb 
tbe  bulk's  assetfl,  If  then  realized  upon,  would 
have  been  sufllclent  to  wipe  out  all  the  debts, 
wben  It  did  not  appear  that  tbe  receiver  could 
have  realized  upon  the  assets  at  the  time  of  tbe 
first  assessment,  and  when,  pending  such  realisa- 
tion, the  bank's  liabilities  were  being  Increased 
by  legal  and  other  expenses  and  Interest  on  the 
Indebtedness  until  at  the  time  of  the  second  aa- 
sessmeut  the  liabilities  exceeded  tbe  value  of 
the  assets  and  tbe  amount  of  the  first  niiiinas 
ment.  Beckham  v.  Hague,  88  Ulsc.  606,  78  N. 
Y.  Supp.  7U. 

Getting  at  tbe  same  matter  In  a  different  way. 
In  an  action  to  enforce  the  double  liability  of 
Btockholders  of  an  Insolvent  corporation,  under 
another  atatute  (Minn.  Gen.  Stat.  1894,  chap. 
76t,  tbe  creditors  are  entitled  to  a  Jndgment 
against  each  stockholder  for  tbe  fall  amount  of 
his  statutory  liability,  evcu  though  the  amount 
of  the  Jadgment  exceeds  the  whole  amount  of 
all  tbe  curporate  Indebtedness  and  the  costs  and 
expenses  of  the  action ;  but  when  the  aggregate 
amount  of  the  Judgment  exceeds  tbe  amount  to 
be  satisfied  by  It,  execution  should  not  be  Is- 
sued against  some  or  all  of  tbe  stockbolders  for 
the  full  amount  of  tbe  Judgment  against  each, 
but  the  terms  ot  tbe  Judgment  ought  to  pro- 
vide for  li:sultig  successive  executions,  at  first 
£ar  each  stockholder's  pro  rata  share  of  the 
Indebtedness  and  expenses,  and  then  for  later 
successive  executions  for  any  additional  pro 
rata  amounts  or  assessments  which  may  be 
found  Dccessory  from  the  failure  to  collect  from 
stockholders  found  to  be  Insolvent;  and,  when 
tbe  Indebtedness  and  expenses  are  so  paid  In 
full,  tbe  balance  of  tbe  Judgment  against  those 
paying  their  full  share  should  be  satisfied. 
Harper  v.  Carroll.  66  Minn.  4S7,  69  N.  W.  610, 
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Comptroller  has  declared  the  entire  liability, 
or  the  particular  portion  of  It  In  lisue,  to  be 
due. 

(Febraary  25,  1901.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  ilia- 
souri  to  review  a  judgment  in  fa%'or  of  de- 
fendants in  an  action  brought  to  enforce  an 
assesBnient  upon  defendants  as  stockholders 
in  an  insolvent  national  bank.  Reverted. 

Statement  by  Banliom,  Circuit  Judge: 
This  is  an  action  at  law  by  the  receiver 
of  an  insolvent  mtional  bank  to  collect  a 
second  assessment  made  hy  the  Comptroller 
of  the  Currency  upon  its  stoi^olders.  In 
his  petition  the  receiver  alleged  that  the 
Comptroller  made  an  assessment  of  75  per 
cent  of  the  par  value  of  the  stock  on  April 
13,  1895,  payable  May  15,  1896;  that  he 
BiUisequently  found  that  the  amouAt  bo  as- 
sesaed  was  insufficient  to  pay  the  debts  of 
tiie  bank ;  that  an  additional  amount  equal 
to  2S  per  cent  of  the  par  value  of  the 
stock  was  required  for  that  purpose;  and 
that  on  February  7,  1899,  he  made  a  fur- 
ther asscBsment  of  that  amount,  payable 
March  7,  1S99,  and  demanded  payment  there- 
of from  the  defendants,  who  are  gtockhold- 
ere.  The  defendants  answered ;  ( 1 )  That 
the  amount  of  the  first  assessment  was  suf- 
ficient to  pay  all  the  obligations  of  the 
bank,  and  that  the  second  assessment  was 
solely  to  supply  a  deficiency  caused  by  the 
unauthorized  investment  and  loss  by  the  re- 
ceiver of  -$80,000  of  the  money  of  the  bank ; 

(2)  that  the  receiver  was  appointed  on 
May  10,  1894,  and  this  action  was  barred 
by  the  statute  of  limitations  of  the  state  of 
Missouri,  i>eciiur:)C  it  was  not  commenced  un- 
til more  than  five  years  after  that  date;  and 

(3)  that  the  receiver  brought  an  action  at 
law  against  the  defendants  for  the  amount 
of  the  first  assessment,  and  on  October  19, 
1896,  recovered  a  judgment  therefor,  which 
they  paid;  that  their  liability  respectively 
as  stcfckholders  was  a  single  and  indivisible 
demand,  and  that  the  judgment  was  a  con- 
clusive adjudication  of  the  amount  due 
from  them  on  account  of  this  liabili^.  The 
receiver  made  a  motion  for  judgment  on 
these  pleadings,  and  the  drcuit  court  sus- 
tained the  third  defense,  and  denied  the  mo- 
tion. The  plaintiff  refused  to  plead  far- 
ther. Judgment  was  rendered  for  the  de- 
fendants on  the  opinion  of  the  court,  which 
is  reported  in  97  Fed.  309,  and  the  receiver 
sued  out  this  writ  of  error  to  reverse  that 
judgment. 

Argued  before  Caldwell  and  Sanhom,  Cir- 
cuit Judges,  and  Adams,  District  Judge. 
06  L.  R.  A. 


MessTB.  F.  F.  Oldham  and  WiUlam  B. 

SUrk,  for  plaintiff  in  error: 

The  necessity  for  the  assessment,  as  deter- 
mined by  the  Comptroller  of  the  Currenqr. 
cannot  be  controverted  by  the  stodcholder. 

Kennedy  v.  Gibson,  8  Wall.  498,  19  L.  ed. 
476;  Caaey  v.  Oalli,  94  U.  S.  673,  24  L.  ed. 
168;  Qermania  Nat.  Bank  v.  Case,  99  U.  S. 
628,  26  L.  ed.  448;  Buahnetl  r.  Leland,  164 
U.  3.  684, 41  L.  ed.  698, 17  Sup.  Ct  Rep.  209 ; 
Strong  v.  Soutkvwth,  8  Ben.  331,  Fed.  Cas. 
No.  13.646;  Bailey  v.  Satcver,  4  Dill.  463. 
Fed.  Ch8.  Ko.  744 ;  Young  v.  Wentpe,  46  Fed. 
354;  Nead  v.  Wall,  70  Fed.  806;  Man  t. 
Cheeseman,  Fed.  Gas.  Ko.  9,002a;  Aldrieh  t. 
Fates,  95  Fed.  78;  O'Connor  t.  Witharbtf, 
111  Cal.  623.  44  Pao.  227. 

The  cause  of  aetl<Hi  aeemed  when  the  ite- 
sessmrait  was  made  payable  by  tha  Comptrol- 
ler, and  not  when  the  Comptroller's  power 
to  assess  acenwd. 

Bowarth  v.  ElUcanger,  86  Fed.  54; 
Thompwn  v.  Oerman  Ina.  Co.  76  Fed.  892, 
77  Fed.  268;  Aldrieh  v.  Yatet,  96  Fed.  78; 
Casey  T.  OalU,  94  V.  S.  673,  24  L.  ed.  168; 
Bowden  v.  Johnson  {Adams  v.  Johnson) 
107  U.  S.  251,  27  L.  ed.  386,  2  Sup.  Ct  Sep. 
246;  Davis  v.  WatkinSy  66  Neb.  288,  76  K. 
W.  675. 

If  the  cause  of  action  does  not  accrue  un- 
til the  assessment  is  payable,  then  ttie  Canae 
of  action  on  the  second  assessment  did  not 
exist  when  suit  was  brought  and  judgment', 
rendered  on  the  first  assessment. 

The  Comptroller  of  the  Currency  has  pow- 
er to  levy  successive  assessments  upon  the 
shareholders  of.  a  national  bank,  not  exceed- 
ing in  the  aggregate  the  total  amoimt  of 
their  liability. 

The  power  of  the  Comptroller  to  levy  os- 
sessments  is  conferred,  not  expressly  by  the 
statutes  of  the  United  States  relating  to 
national  banks,  but  by  necessary  implication 
from  their  whole  tenor  and  purpose. 

Kennedy  v.  Gibson,  8  Wall.  498,  19  L. 
ed.  476;  Coney  v.  Oalli,  94  U.  S.  673,  24  L. 
ed.  168:  Qermania  Nat.  Bank  v.  Case,  99  U. 
S.  628,  26  L.  ed.  448;  United  States  t.  Knox, 
102  U.  S.  422,  26  L.  ed.  216;  Bushnell  v.  Le- 
land, 164  U.  S.  684,  41  L.  ed.  698,  17  Sap. 
Ct.  Rep.  209. 

Tlie  statutes  contemplate  that  the  stock- 
holder shall  be  liable  for  the  full  100  per 
cent  of  the  par  value  of  his  stock,  in  addi- 
tion to  the  amount  invested  therein,  if  it  be 
necessary  to  pay  the  debts  of  the  associa- 
tion; and  that  such  full  liability  shall  be 
enforced  by  the  Comptroller,  who  is  charged 
with  the  execution  of  the  laws. 

United  States  v.  Knox,  102  U.  S.  422,  26 
L.  ed.  216;  Pollard  v.  Bailey,  20  Wall.  520, 
22  L.  ed.  370;  Godfrey  V.  Terry,  97  U.  S. 
171,  U  L.  ed.  944;^2  Mora^Q.g^. 
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S  902;  Bvahnell  v.  Leland,  164  U.  S.  684,  41  | 
L.  ed.  598,  17  Sup.  Ct.  Bep.  209. 

This  gives  tbe  Comptroller  power  to  levy 
second  asBessments. 

AUhioh  T.  Tatee,  95  Fed.  78;  A^ldrioh  t. 
Otmpbell,  38  0.  C.  A.  347,  97  Fed.  663; 
United  Btatet  v.  Enom,  102  U.  S.  422,  26  L. 
ed.  216;  Oermamoa  Nat.  Bank  t.  Case,  131 
U.  S.  cxuv.,  Appx.,  and  23  L.  ed.  961. 

Metan.  Jmub  T.  Momtcomerr  and  W. 
M.  WllUmma,  for  defendaDts  in  error: 

The  liability  of  Bhareholders  in  a  na- 
tional banking  association  is  contractual. 

AtoftfROnd  T.  lr<ma,  121  U.  S.  27,  30  L.  ed. 
864,  7  Sup.  Ct.  Rep.  788;  First  Nat.  Bank 
T.  Haiokina,  174  U.  S.  364,  43  L.  ed.  1007. 
10  Sup.  Ct.  Sep.  738. 

The  liatality  conatitutes  a  single  utd  In- 
divisible eaose  of  action. , 

Kmned]/  y.  Qibaon,  8  Wall.  498, 19  li.  ed. 
476. 

A  single  cause  of  action  cannot  be  made 
the  baais  for  two  suits. 

Baird  y.  United  Btatea,  96  U.  S.  430,  24 
L.  ed.  703;  Harper  v.  Carroll,  66  Minn. 
487,  69  N.  W.  613>  1069;  Smith  r.  Hvek- 
obee,  53  Ala.  101 ;  Cartels  t.  Sohett,  16  Fed. 
841. 

The  Comptroller,  having  sued  and  re- 
eorered  judgment  against  the  defendants  for 
7S  per  cent  of  their  liability  as  sliarehold- 
ers,  should  not  now  be  permitted  to  main- 
tain another  suit  based  upon  the  same  lia- 
bility and  arising  from  the  same  contractual 
obligation  as  auch  shareholders. 

gecor  V.  Bturgia,  16  N.  Y.  548;  Baird  v. 
United  States,  96  U.  S.  430,  24  U  ed.  703 ; 
Maacarel  v.  Baffour,  61  Cal.  242;  Sedam  v. 
Williams,  4  McLean,  51,  Fed.  Cas.  No.  12,- 
609;  Codtoise  v,  Taylor,  4  Sneed,  346; 
Hoffman  v.  Hoffman,  126  Mo.  497,  29  S.  W. 
603;  Latne  v.  Francis,  15  Mo.  App.  108. 

The  Comptroller  exercised  the  discretion 
confided  to  him  by  Congress,  and  decided 
that  75  per  cent  was  all  that  was  neoessaiy 
to  collect  from  the  shareholders  to  meet 
the  debts,  contracts,  and  engagements  of  the 
bank.    His  act  was  quasi  judicial. 

Bishop,  Non-Contract  Law,  }  786 ;  Throop, 
Pub.  Oflf.  §  541 ;  Barhyte  v.  Shepherd,  35  N. 
Y.  238  J  Weaver  v.  Devendorf,  3  Denio,  117; 
Sicift  v.  Poughkeepsie,  37  N.  Y.  511;  Buf- 
falo A  8.  L.  R.  Co.  V.  Erie  County,  48  N. 
Y.  93;  19  Am.  &  Eng.  Enc.  Law,  p.  548; 
Jermaine  v.  Waggener,  1  Hill,  279;  People 
em  rel.  Thomson  v.  Schenectady  County, 
36  Barb.  408. 

Contemporaneous  construction  of  a  Btat- 
■ute  by  those  charged  with  the  duty  of  ex- 
ecuting it  has  always  been  held  by  the 
courts  to  be  entitled  to  great  weight. 

Boanlan  v.  Childs,  33  Wis.  663;  United 
States  V.  Philhrick,  120  U.  S.  59,  30  L.  ed. 
661,  7  Sup,  Ct.  Rep.  413;  United  States  v. 
66  L.  R.  A. 


Johnston,  124  U.  S.  253,  31  L.  ed.  396,  8  Sup. 
Ct.  Rep.  446;  Cohen  v.  Virginia,  6  Wheat. 
418,  5  L.  ed.  294;  Bohertson  v.  Downing^ 
12?  U.  S.  613,  32  Jj.  ed.  271,  8  Sup.  Ct  Bep. 
1328. 

The  right  to  make  assessments  is  confined 
to  paying  debts  of  the  association,  and  an 
attempt  to  make  one  for  any  other  purpose 
is  wiUiout  any  l^pil  effect. 

Sc3vrad«r  v.  ifan«/ao(urer<*  Vat.  Bank, 
133  U.  S.  67,  33  L.  ed.  664,  10  Sup.  Ct.  Rep. 
238. 

The  liability  is  complete,  and  subject  to 
proceedings  for  its  eniForoement,  when  the 
banldng  aesodation  beooroes  insolvent  and 
suspends  buaineaa. 

King  v.  AriMtrtn^,  60  Ohio  St.  222,  34 
N.  £.  163;  BoUes,  Nation^  Bank  Act,  ft 
174;  1  Cook,  Corp.  4th  ed.  %  22fif,  note  2; 
Thompson  v.  Qerman  Ins.  Co.  70  Fed.  802. 

The  statute  ahould  b^n  to  run  from  the 
date  when  the  right  aeonies  to  tlie  Comptrol- 
ler  to  direct  the  enforcement  of  the  lia- 
bility. 

Butler  V.  PooZe,  44  Fed.  686;  Oarrol  v. 
Green,  02  U.  S.  509,  23  Ll  ed.  738;  Com.  v. 
Coohitvate  Bank,  8  Allen,  42 ;  Terry  v.  Tub- 
man, 92  V.  S.  160,  23  L.  ed.  630;  Terry  v. 
Anderwm,  96  U.  S.  632,  24  L.  ed.  366;  Fos- 
ter T.  Bow,  120  Mich.  1,  77  Am.  St.  Rep. 
665.  79  N.  W.  697;  Younglove  r.  Kelly  Is- 
land lAme  Co.  49  Ohio  St.  663,  88  N.  E. 
234. 

SamboTM,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

Can  the  Comptroller  of  the  Currency  law- 
fully make  and  collect  by  actions  at  law  in 
the  name  of  the  receiver  more  tiian  one 
requisition  or  assessment  upon  a  stockhold- 
er of  an  insolvent  national  bank  in  order 
to  pay  its  debts?  This  is  the  chief  ques- 
tion in  this  case.  It  is  earnestly  contended 
on  the  part  of  the  defendants  that  this 
question  must  be  answered  in  the  n^ative, 
(1)  because  the  liability  of  the  stockholder 
is  contractual,  indivisible,  and  cannot  be 
split  into  several  causes  of  action;  (2)  be- 
cause this  was  tiie  construction  and  practice 
of  the  Treasury  Department  for  thirty-three 
years  before  the  installation  in  office  of  the 
Comptroller  who  made  this  assessment ;  and 
(3)  because  the  power  of  the  Comptroller 
to  determine  the  amount  required  to  pay 
the  debts  of  the  association  is  quasi  judi- 
cial, and,  when  once  exercised,  is  thereby 
exhausted.  Before  entering  upon  a  consid- 
eration of  these  arguments,  let  us  call  to 
mind  for  a  moment  the  acts  of  Congress 
and  the  rules  of  law  applicable  to  this  sub- 
ject which  have  been  established  by  the  de- 
cisions of  the  national  courts.  The  acts  of 
Congress  provide: 

"Sec.  H61  [U.  S.  C«ng^S»^^^M,£ 
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The  shareholders  of  every  national  banking 
association  shall  be  held  individually  re- 
sponsible equally  and  ratably,  and  not  one 
for  another,  for  all  contracts,  debts,  and  en- 
gagements of  such  association,  to  the  extent 
of  the  amount  of  their  stock  therein,  at  the 
par  value  thereof,  in  addition  to  the  amount 
invested  in  such  shares." 

"Sec.  6234  [U.  S.  Comp.  Stat.  1901,  p. 
3607].  On  becoming  satisfied  as  specified 
in  sections  fifty-two  hundred  and  twenty-six 
and  fifty-two  hundred  and  twenty-seven, 
that  any  association  has  refused  to  pay  its 
drculating  notes  as  therein  mentioned,  and 
is  in  default,  the  Comptroller  of  the  Cur- 
rency may  forthwith  appoint  a  Teoeiver. 
.  .  .  Such  receiver,  under  the  direction 
of  the  Comptroller,  shall  take  possession  of 
the  books,  records,  and  assets  of  eviry  de- 
scription of  such  association,  collect  all 
debts,  dues,  and  claims  belonging  to  it,  and, 
upon  the  order  of  a  court  of  record  of  oom- 
petent  jurisdiction,  may  nil  or  oompound 
all  bad  or  doubtful  debts,  and,  on  a  like  or- 
der, may  sell  all  the  real  and  personal  prop- 
erty of  sueb  aBSociation,  on  sncb  terms  as 
the  court  shall  direct;  and  may,  if  neces- 
sary to  pay  the  debts  of  such  association, 
enforce  the  individual  liability  of  the  stoi^- 
holders"  of  sueb  association. 

Under  these  sedSons  of  the  Revised  Stat- 
utes the  following  propositions  have  by  re- 
peated deeiBitms  of  the  national  oourts  be- 
come the  settled  law  of  the  land:  No  por- 
tion of  the  llabilify  of  a  stodcholder  of  a  na- 
tional bank  for  the  payment  of  its  debts, 
under  these  statutes,  becomes  due  or  en- 
forceable before  the  Comptroller  of  the  Cur- 
rency decides  that  it  is  necessary  to  collect 
it,  and  fixes  the  time  for  its  payment.  His 
decision  and  call  or  assessment  are  condi- 
tions precedent  to  the  collection  or  the  en- 
forcement by  suit  or  otherwise  of  any  por- 
tion of  this  liability.  When  he  has  decided 
that  it  is  necessary  to  assess  the  sharehold- 
-  era  for  the  purpose  of  paying  the  debts  of 
the  bank,  and  has  called  a  part  of  the 
liability,  a  suit  in  equity  may  be  maintained 
for  the  part  so  called;  but  no  decree  can 
be  rendered  for  any  other  portion  of  the 
liability,  and  no  more  of  it  becomes  due  or 
collectible,  until  the  Comptroller  haa  decid- 
ed that  it  is  necessary  to  collect,  and  has 
demanded  such  portion.  The  suit  in  equity 
upon  the  first  assessment,  however,  may  pass 
to  an  interlocutory  decree  for  contribution, 
may  then  be  held  over,  and  upon  proper  sup- 
plementary proceedings  subsequent  assess- 
ments may  be  enforced  in  that  suit.  The 
acts  of  CongresB  confer  the  p6wer  and  im- 
pose the  duty  upon  the  Comptroller  to  de- 
tei-mine  within  the  statutory  limit  thn 
amounts  that  shall  be  paid  by  each  stock- 
holder upon  his  individiml  liability,  and  the 
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times  when  he  shall  pay  these  amounts.  The 
liability  of  the  shareholder  does  not  ma- 
ture— does  not  become  due — until  the  Comp- 
troller adjudges  it  to  be  payable  and  de- 
mands it,  and  it  falls  due  in  such  amounts 
and  at  such  times  as  he  decrees.  Kennedy 
V.  Oibson,  8  Wall.  498,  506,  19  L.  ed.  476, 
478;  United  States  v.  Knox,  102  U.  S.  422, 
426,  26  L.  ed.  218,  217;  Oermania  Nat. 
Bank  V.  Case,  99  U.  S.  628,  634,  25  L.  ed. 
448,  450;  Casey  v.  GalH,  94  U.  S.  673,  681, 
24  L.  ed.  168,  307;  Bushnell  v.  Leland,  164 
U.  S.  684,  686,  41  L.  ed.  598,  699,  17  Sup. 
Ct.  Rep.  209. 

The  statute  of  limitations  does  not  com- 
mence to  run  against  the  enforcement  of  the 
entire  liability,  or  against  the  enforcement 
of  any  particular  portion  of  it,  until  the 
Comptroller  of  the  Currency  has  called  the 
entire  liability,  or  the  particular  part  of  it, 
in  issue.  Aldrich  v.  Campbell,  38  C.  C.  A. 
347,  SS8.  07  Fed.  663,  660;  Studebaker  t. 
Perry,  48  C.  C.  A.  60,  102  Fed.  947 ;  Bow 
arih  v.  EUieanger,  86  Fed.  54;  Aldrich  t. 
Yates,  06  Fed.  78,  81;  Tkompeon  t.  Oerman 
Ine.  Co.  76  Fed.  892,  894  ;  8ooi>m  V.  Thayer^ 
106  U.  8.  143.  166,  26  L.  ed.  008,  073; 
Bawhins  T.  Qletm,  131  V.  S.  310,  333,  33 
L.  ed.  184,  192,  0  Sup.  Ct  Bep.  739;  Olenn 
V.  Liggett,  135  U.  S.  533,  645,  34  L.  ed. 
262,  267,  10  Sup.  Ct.  Rep.  867. 

The  liability  of  a  riiardiolifer  of  a  nation- 
al bank  is  contractual.  It  rests  on  his  sub- 
scription for,  or  his  receipt  and  acceptance 
of,  his  stock.  By  that  aet  he  agrees  to  ba 
a  shareholder  of  the  bank,  and  to  assume  and 
disohaige  all  the  Icigal  obligations  and  du- 
ties of  such  a  shareholder.  Firat  Nat.  Bank 
V.  Bawkins,  174  U.  S.  366,  370,  43  L.  ed. 
1007,  1010,  19  Sup.  Ct  Rep.  739.  Upon 
familiar  principles  the  acts  of  Congress  and 
the  settled  rules  of  law  to  which  reference 
has  now  been  made  are  necessarily  read  into 
and  become  a  part  of  every  stoekholder'a 
contract  The  agreement  of  the  sharehold- 
er with  the  bank  and  its  creditors  thus  be- 
comes a  contract  that  to  an  amount  not 
exceeding  the  par  value  of  his  shares  of 
stock,  and  not  exceeding  bis  equal  and  rata- 
ble proportion,  he  will  pay,  at  sueb  times 
and  in  such  amounts  as  the  Comptroller  of 
the  Currency  shall  decide  to  be  necessary 
and  shall  demand,  the  debts  and  obligations 
of  his  bank.  Rev.  Stat  §§  6151,  5234,  U.  S. 
Comp.  Stat  1901,  pp.  3435,  3607;  £en- 
nedy  v.  Oibson,  8  Wall.  498,  19  L.  ed.  476. 

We  are  now  ready  to  enter  upon  a  con- 
sideration of  the  reasons  in  support  of  the 
contention  of  the  defendants  that  the  re- 
ceiver of  a  national  bank  who  has  enforced 
the  payment  of  one  assessment  against  its 
stockholders  by  a  judgment  at  law  may  not 
maintain  another  action  at  law  against  the 
same  stockholders  to  collect<a  Uter. j 
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ment.  It  is  said  that  the  liability  of  a 
shareholder  is  an  indivisible  demand;  that 
it  arises  out  of  a  single  contract;  that  the 
Comptroller  caimot  separate  it  into  parte; 
and  chat  a  judgment  for  a  part  is  an  elec- 
tion to  take  that  part  in  satisfoction  of  the 
whole,  and  neoessarily  estops  the  receiver 
from  maintaining  a  second  action  for  a.vy 
part  of  the  residue.  The  rule  that  a  judg- 
ment for  a  part  of  an  entire  demand  which 
IB  due  at  the  time  the  action  is  brought  is 
an  election  to  take  that  part  in  satisfaction 
'  of  the  whole,  and  that  the  judgment  estops 
the  plaintiff  from  mftintaining  another  ac- 
tion for  the  residue  of  the  demand,  is  conced- 
ed to  be  well  settled,  sound,  and  just.  Baird 
y.  UHited  States,  96  U.  S.  430,  432,  24  L.  ed. 
703.  70S.  But  there  is  a  limitation  to  tbis 
rule  as  well  eetUed,  as  just,  and  as  rear 
Bonable  as  the  rule  itself.  It  is  that  a  judg- 
ment for  the  recovery  of  a  part  of  a  con- 
tractual demand  vhidi  is  due  at  the  time 
the  action  is  oommenced  does  not  estop  the 
plaintiff  from  maintaining  a  subsequent  ac- 
tion at  law  upon  the  same  contract  to  rer 
cover  a  part  of  the  same  demand  which  be- 
comes due  after  the  commencement  of  the 
first  action.  Actions  to  recover  instalments 
of  a  debt  evidenced  by  a  single  contraet«  to 
recover  monthly  or  yearly  rents  reserved  in 
a  single  lease,  to  recover  instalments  of  a 
subscription  for  stodc  in  a  corporation  pay- 
able at  the  call  of  the  bc»rd  of  directors  or 
other  officers,  are  familiar  illustrations  of 
the  exception  to  the  rule.  A  recovery  in  an 
action  at  law  for  an  instalment  of  a  sub- 
scription for  Btock  of  a  corporation  called 
by  the  proper  board  or  officer  ia  no  estoppel 
from  maintaining  another  action  at  law 
againnt  the  same  defendant  for  another  in- 
stalment of  his  subscription  called  after 
the  first  action  was  commenced.  Tlie  case 
in  hand  falls  without  the  rule  and  beyond 
its  limitation.  The  contract  of  the  share- 
holders of  a  national  bank  is  to  discharge 
their  liability  for  its  debts  at  such  times 
and  in  such  amounts  aa  the  Comptroller  of 
the  Currency  shall  decide  to  be  necessary 
and  shall  appoint.  On  April  13,  1895,  he  de- 
cided that  it  was  necessary  for  the  share- 
holders of  this  bank  to  pay  75  per  cent  of 
the  par  value  of  their  stock  on  May  16, 

1895,  and  he  demanded  that  payment.  On 
February  7,  1899,  he  decided  that  it  was 
necessary  for  them  to  pay  the  remaining  25 
per  cent  of  the  par  value  of  their  stock  on 
March  7,  1899,  and  demanded  the  payment 
of  this  assessment.  The  receiver  brought 
an  action  against  the  defendants,  based  upon 
the  first  assessment,  and  on  October  19, 

1896,  recovered  a  judgment  therefor.  But 
this  action  and  judgment  failed  to  consti- 
tute an  election  to  take  a  part  of  the  de- 
fendants* liability  in  payment  of  the  whole, 
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and  an  estoppel  from  recovering  the  resi- 
due because  the  remainder  of  their  liability 
had  not  been  called  and  was  not  due  when 
the  first  action  was  commenced.  The  re- 
ceiver could  not  then  have  maintained  an 
action  for  the  amount  of  this  second  as- 
sessment, and  therefore  his  failure  to  do  so 
raised  no  estoppel  against  hira.  A  judg- 
ment in  an  action  at  law  brought  by  the  re- 
ceiver of  a  national  bank  against  its  share- 
holders to  recover  an  assessment  made  by 
the  Comptroller  to '  pay  the  debts  of  the 
bank  does  not  estop  him  from  maintiuning  a 
second  action  against  the  same  defendants 
to  recover  a  subsequent  assessment  that 
had  not  been  made,  or  was  not  due,  when 
the  ftrat  action  was  broi^ht. 

Another  contention  of  the  defendants  is 
that  the  power  of  the  Comptroller  to  de- 
termine the  amounts  required  of  the  stock- 
holders  of  a  national  bank  to  pay  its  debts 
is  quasi  judicial;  that  a  quasi  judicial  pow- 
er once  exercised  is  exhausted;  and  that, 
therefore,  when  the  Comptroller  has  decid- 
ed that  it  is  neoessaiy  to  collect  a  certain 
amount  of  money  of  the  shareholders  of  the 
bank,  and  has  made  a  call  or  assessment 
for  this  amount,  he  has  thereby  exhausted 
his  power,  and  cannot  lawfully  subsequent- 
ly determine  that  more  money  is  necessary 
to  pay  the  obligations  of  the  bank,  or  make 
a  subsequent  call  for  any  part  of  the  resi- 
due. Conceding  the  premises  of  this  argu- 
ment, the  conclusion  does  not  necessarily 
follow.  The  fallacy  in  it  is  in  the  tacit 
assumption  that  a  determination  that  it  is 
necessary  to  collect  a  certain  proportion — 
for  example,  26  per  cent  of  the  par  value  of 
the  stock  of  a  bank — to  pay  its  debts  is  a 
decision  that  it  is  not  necessary  to  collect 
more.  Such  an  assumption  is  unfounded  in 
fact  or  in  reason.  When  the  Comptroller 
examines  the  financial  condition  of  an  in- 
solvent bank,  he  may  often  safely  decide 
that  at  least  25  per  cent  of  the  par  value  of 
the  stock  must  be  paid  in  by  the  sharehold- 
ers to  discharge  its  debts,  when  he  cannot 
determine,  does  not  know,  and  cannot  un- 
dertake to  decide  how  much  more  will  be 
required  for  that  purpose.  A  decision  or 
practice  which  would  require  him  to  decide 
in  the  first  instance,  and  before  he  fixed  any 
assessment,  that  no  more  than  the  amount  of 
that  assessment  would  ever  be  required  to 
discharge  the  debts  and  obligations  of  the 
bank,  would,  in  eff'ect,  compel  him  to  call 
for  the  entire  amount  of  the  liability  of  the 
stockholders  immediately  upon  the  failure 
of  the  bank.  It  would  compel  him  to  draw 
into  the  Treasury  of  the  United  States,  and 
to  hold  there  in  idleness,  sometimes  for 
years,  large  amounts  of  the  money  of  the 
shareholders,  until  delayed  collections  could 

be  made,  and  final  settlements  , 
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fected;  and  it  would  inevitably  result  in  un- 
neoeasary  and  intolerable  hardship.  A  oon- 
duBion  that  would  entail  such  results  ought 
not  to  be  reached  unless  it  ie  compelled  by 
established  principles  of  law,  or  by  elear 
declarations  of  the  statutes.  Tfae  acta  of 
Congress  only  provide  that  the  receiver,  un- 
der the  direction  of  the  Comptroller,  "may, 
if  necessary  to  pay  the  debts  of  such  as- 
sociation, enforce  the  liability  of  the  stock- 
holders."  How,  when,  in  what  amoimts,  at 
what  times  he  shall  enforce  this  liability, 
whether  by  a  single  requisition  of  the  en- 
tire amount  needed  to  pay  the  debts  of  the 
bank,  or  by  calls  for  instalments  thereof 
from  time  to  time, — all  these  questions  are 
left  undetermined  by  the  statutes;  and  by 
their  very  silence  the  decision  of  these  ques- 
tions is  necesanrily  oonflded  to  the  judicial 
discretion  of  the  Comptroller.  There  is  noth- 
ing in  the  acts  of  Congress  which  requires  a 
ruling  that  the  Comptroller  is  empowered 
to  make  but  a  single  assessment.  Nor  do 
the  decisions  of  the  courts  sustain  that  po- 
sition. They  expressly  hold  that  it  is  the 
province  und  duty  of  the  Comptroller  to 
determine  whether  he  will  assess  the  entire 
amount  required  of  the  shareholders  In  the 
first  instance,  or  will  require  and  demand  it 
in  succeasive  instalments,  payable  at  dif- 
ferent times.  In  Kennedy  t.  Gibson,  8  Wall. 
408,  SOS,  19  L.  ed.  476,  478,  the  Supreme 
Court  held  that  no  aetitm  at  law  or  suit  in 
equity  could  be  maintained  to  enforce  the 
liability  of  a  shareholder  until  the  comptrol- 
ler had  made  a  requisition  for,  or  an  as- 
sessment of  the  amount  for  which  the  action 
or  suit  was  brought;  and  then  said:  "Where 
the  whole  amount  is  sought  to  be  recovered, 
the  proceeding  must  be  at  law.  Where  less 
is  required,  the  proceeding  may  be  in  equity; 
and  in  such  case  an  interlocutory  decree 
may  be  taken  for  eontribution,  and  the  ease 
may  stand  over  for  the  further  action  of  the 
court, — if  such  action  should  subsequently 
prove  to  be  necessary, — until  the  full 
amount  of  the  liability'  is  exhausted," — 
thereby  clearly  recognizing  the  power  of  the 
Comptroller  to  make  subsequent  assessments 
after  a  suit  had  been  brought  upon  the 
first,  since  in  no  other  way  could  "the  full 
amount  of  the  liability  be  exhausted"  in 
a  case  in  which  less  than  the  full  amount 
waf  called  in  the  first  instance.  In  United 
States  V.  A'woar,  102  U.  S.  422,  425,  26  L.  ed. 
21G,  217,  although  the  question  here  at  is- 
sue was  not  before  the  court  for  adjudica- 
tion, successive  assessments  made  by  the 
Comptroller  are  spoken  of  as  clothed  with 
the  same  presumptions  of  legality,  and  are 
placed  in  the  same  category,  as  his  first  as- 
sessments. In  Stvdebaker  v.  Perry,  43  C. 
C.  A.  69,  102  Fed.  947,  the  circuit  court 
of  appeals  of  the  seventh  circuit,  and  in 
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Aldrxch  v.  Campbell,  38  C.  C.  A.  347,  97 
Fed.  663,  the  circuit  court  of  appeals  of 
the  ninth  circuit,  hare  decided  tiie  very 
question  here  at  issue  in  favor  of  the  power 
of  the  Comptroller  to  make  successive  as- 
sessments, and  no  holding  to  the  contrary 
has  been  called  to  our  attention,  with  the 
exception  of  that  of  the  learned  judge  below 
in  the  case  now  under  review  [97  Fed.  309], 
and  the  construction  and  practice  of  the 
Comptrollers  of  the  Currency  for  thirty* 
three  years  before  the  installation  in  ofBee 
of  the  Comptroller  who  made  the  assets-' 
ment  under  consideration. 

It  is  strenuously  insisted  that  this  con- 
struction of  the  acta  of  Congress  by  these 
various  Comptrollets  and  the  uniform  prao- 
tice  of  their  office  for  thirty-three  jrears 
should  have  great,  if  not  oontrolUng,  wei^t 
in  the  deetaion  of  this  question.  The  opn- 
ions  of  the  officers  of  any  department  of  the 
government  relative  to  the  construction  of 
a  statute  whose  eneutlon  has  been  com- 
mitted to  them  by  the  Congress  of  the  Unit- 
ed States  Me  always  persuasive,  and  en- 
titled to  careful  consideration,  when  the 
statute  is  ambiguous,  or  the  question  at 
issue  is  doubtful.  But  the  dedsiou  of  the 
officers  of  the  executive  departments  of  the 
government  upon  the  oonstruction  of  the 
acts  of  Congress  are  not  conclusive,  and  the 
duty  of  a  court  to  exercise  its  own  judg- 
ment in  considering  and  determining  the 
issues  presented  to  .it  is  imperative  and 
unavoidable.  Heaoa,  where  the  terms  and 
meaning  of  an  act  of  Congress  are  plain, 
and  a  court  is  convinced  upon  reason  and 
authority  that  a  correct  determination  of 
the  question  before  it  requires  a  decision 
contrary  to  the  construction  and  practice  of 
the  officers  of  an  executive  department  of 
the  government,  that  determination  must 
prevail,  and  that  decision  must  be  rendered. 
The  courts  cannot  lawfully  renounce  their 
judicial  powers  In  favor  of  opinions  of  offi- 
cers of  other  departments.  Hariman  v. 
Warren,  22  C.  C.  A.  30,  35,  40  U.  S.  App. 
245,  253,  254,  76  Fed.  157,  162;  Webater  v. 
Luther,  163  U.  S.  331,  342,  41  L.  ed.  170, 
182,  16  Sup.  Ct.  Rep.  963;  United  States  v. 
Tanner,  147  U.  S.  661,  663,  37  I*  ed.  321, 
322,  13  Sup.  Ct.  Rep.  436;  Merritt  v.  Camer- 
on, 137  U.  S.  542,  34  L.  ed.  772,  11  Sup.  Ct. 
Rep.  174;  United  States  v.  Graham,  110 
U.  S.  219,  28  L.  ed.  126,  3  Sup.  Ct.  Rep. 
582;  Sufift  d  C.  d  B.  Co.  v.  United  States, 
105  U.  S.  691,  26  L.  ed.  1108.  Our  con- 
clusion is  that  iinder  9S  5151  and  5234  of 
the  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  pp.  3465,  3507),  the  Comptroller  of 
the  Currency  has  power  to  make  successive 
assessments  upon  the  shareholders  of  an  in- 
solvent national  bank,  not  exceeding  in  the 
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holder,  to  pa^  the  d^ts  of  the  hank,  and 
that  tiiA  reoeiver  of  such  bank  may  main- 
tain raeceBsive  actions  at  hiw  against  such 
shareholders  for  such  asaesamentB  as  were 
not  reBpeetively  due  when  prior  actions  up- 
on the  liability  vere  brought.  Kennedy  v. 
Cfibson,  8  Wall.  498,  506,  10  L.  ed.  476, 
476. 

A  single  issue  ronains.  It  is  argued  tiiat, 
althou^  the  Comptroller  of  the  Currency 
had  the  power  to  make  a  second  assessment 
in  a  proper  ease,  he  had  not  in  this  case, 
because,  according  to  the  allegaUons  of  the 
answer,  the  moneys  called  by  this  second  as- 
sessment were  not  necessary  to  pay  any  of 
the  debts  of  the  bank,  but  were  called  and 
are  demanded  solely  to  make  good  losses 
which  the  receiver  has  sustained  in  the  ad- 
ministration of  the  affairs  of  the  associti- 
tion  by  means  of  his  unauthorized  invest- 
ment of  moneys  of  the  bank  in  property  in 
the  state  of  California.  But  this  question 
is  not  open  to  litigation  in  this  case.  Un- 
der the  acts  of  Congress  and  the  decisions 
of  the  courts  to  which  reference  has  been 
made  the  Comptroller  of  the  Currency  con- 
stitutes a  quasi  judicial  tribunal,  to  whose 
exclusive  determination  Congress  has  in- 
trusted the  decision  in  the.  first  instance 
of  the  questions,  what  proportion  of  the 
full  liability  of  the  shareholder  of  an  in- 
solvent bank  it  is  necessary  to  collect  to 
pay  its  debts,  and  when  this  amount  shall 
be  paid.  His  decisions  of  questions  within 
his  jurisdiction  are,  like  the  decisions  of 
the  Land  Department  and  of  other  quasi 
judicial  tribunals,  impervious  to  collateral 
attack,  and  open  to  avoidance  by  the  court 
only  in  a  direct  attack  upon  them  on  the 
grounds  of  clear  error  of  law,  fraud,  or 
mistake.  United  States  v.  Knox,  102  U.  S. 
422,  425,  26  L.  ed.  216,  217;  United  States 
V.  Northern  P.  R.  Co.  37  C.  C.  A.  290,  293, 
95  Fed.  864,  870;  Bogan  v.  Edinburgh  Amer- 
ican Land  Mortg.  Co.  11  C.  C.  A.  128,  130, 
27  U.  S.  App.  340,  350,  63  Fed.  102,  195; 
United  States  v.  Winona  d  St.  P.  R.  Co. 
15  C.  C.  A.  90,  107,  32  U.  S.  App.  272,  289, 
67  Fed.  948,  959.  There  is  no  averment  of 
any  error  of  law  or  of  any  fraud  in  the 
action  of  the  Comptroller  in  this  case.  Nor 
does  the  answer  contain  allegations  suffi- 
cient to  warrant  the  consideration  of  the 
jnistake  of  fact,  which  ia  suggested.  One 
who  would  attack  for  mistake  of  fact  the 
judgment  of  an  officer  to  whose  decision  the 
l^slative  department  of  the  government 
has  committed  the  determination  of  a  ques- 
tion must  distinctly  plead  and  clearly  prove 
the  evidence  before  such  officer  from  which 
the  mistake  resulted,  the  particular  mistake 
that  he  made,  the  way  in  which  the  mistake 
occurred,  and  the  fact  that,  if  the  mistake 
had  not  been  made,  the  decision  would  have 
M  L.  B.  A. 


been  otherwise,  before  a  court  can  enter 
upon  the  consideration  of  the  main  issue  al- 
leged to  have  been  decided  by  the  olfioer 
through  mistake,  Uruttd  Btate*  t.  Northern 
P.  R.  Co.  87  C.  C.  A.  290,  308,  95  Fed.  864, 
882;  United  States  v.  Atherton,  102  U.  S. 
372,  374,  26  L.  ed.  213,  214 ;  United  States  v. 
Budd,  144  U.  8.  154,  167,  168,  36  L.  ed.  384, 
388,  389, 12  Snp.  Ct.  Rep.  576;  United  States 
T.  Maokitaoah,  20  C.  a  A.  176,  179,  56  U.  S. 
App.  483,490,85  Fed.  333,336;  United  States 
y.  Throckmorton,  08  U.  S.  61,  66,  68,  26  L. 
ed.  93,  95,  96;  Marquee  t.  Frishie,  101  U.  S. 
473,  476,  25  L.  ed.  800,  801.  There  is 
nothing  of  this  character  in  the  answer  in 
this  case,  and,  even  if  it  contained  such  al- 
legations, they  would  not  constitute  a  de- 
fense at  law,  but  it  would  be  necessary  for 
the  defendant  to  present  them  by  a  bill  in 
equity  praying  for  the  proper  relief.  There 
is,  therefore,  nothing  in  the  answer  which 
would  warrant  a  consideration  of  the  cor- 
rectness of  the  action  of  the  Comptroller 
of  the  Currency  in  calling  for  this  sec- 
ond assessment.  The  only  question  it  pre- 
sents is  whether  or  not  the  determination 
of  that  question  was  within  bis  jurisdic- 
tion, and  of  that  there  can  be  no  doubt. 
Whether  it  was  necessary  to  collect  this 
second  assessment  of  25  per  cent  of  the  par 
value  of  tlie  stock  of  these  defendants  for 
the  sole  purpose  of  supplying  losses  wrong- 
fully made  by  the  receiver  in  the  adminis- 
tration of  the  affairs  of  the  bank,  or  it  was 
necessary  to  collect  it  to  pay  the  debts  of  the 
t>ank,  regardless  of  such  deficiency,  was  a 
question  clearly  within  the  jurisdiction  of 
the  Comptroller;  a  question  which  he  must 
have  decided  adversely  to  the  defendants 
when  he  determined  to  make  this  second  as- 
sessment, and  a  question  upon  which  his  de- 
cision is  conclusive  against  the  collateral  at- 
tack upon  it  which  is  made  by  the  defendants 
in  their  answer.  Latimer  v.  Bard,  76  Fed. 
536,  540;  Kennedy  t.  Gibson,  8  Wall.  498, 
505,  18  L.  ed.  476,  478;  Oermania  Nat. 
Bank  v.  Case,  99  U.  S.  628,  634,  25  L.  ed. 
448,  450,  131  U.  S.  czLir.,  Appx.,  and  23  L. 
ed.  061 ;  Casey  T.  QalK,  04  U.  S.  673,  681, 
24  L.  ed.  168,  307;  Columbia  Nat.  Bank  v. 
Mathews,  29  C.  C.  A.  491,  497,  56  U.  S. 
App.  630,  651,  85  Fed.  934,  941;  Aldrich  v. 
Yates,  95  Fed.  78,  80. 

This  action  is  not  barred  by  the  statute 
of  limitations.  The  assessment  upon  which 
it  is  based  did  not  fall  due  until  the  time 
fixed  for  its  payment  by  the  Comptroller  on 
March  7,  1899,  and  this  action  was  brought 
within  seven  months  thereafter. 

The  judgment  below  is  reversed,  and  the 
case  is  remanded  to  the  Circuit  Court  with 


980 


United  States  CiBcnrr  Cotjbt  of  Appuis. 


Feb., 


in  error  for  the  amount  claimed  in  his  peti- 
tion. 

A£Bnned  by  Supreme  Court  of  United 


States  as  Smith  T.  Brount,  November  17, 
1002,  187  U.  S.  6S7,  47  L.  ed.  344,  23  Bnp. 
Ct.  Bep.  84ff. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


William  DUCHEMIN 

V. 

BOSTON  ELEVATED  RAILWAY  COM- 
PANY. 

(186  Hais.  SS8.) 

A  street  car  eompanr  does  not  owe  to 
a  pemov  ntras  •  street*  when  Its  car  bas 
stopped  to  recelTe  him  as  a  passenger,  the 
same  high  degree  of  care  with  respect  to  de- 
fects In  the  car,  while  he  Is  approachtng  the 
car  to  enter  it,  that  it  owes  to  passengers 
actually  on  board,  so  that  Its  liability  for  In- 
Jury  to  such  a  person  bjr  the  fall  of  the  trolley 
pole  and  a  sign  board  cannot  be  determined  by 
the  application  of  the  rule  goTernlng  the  re- 
lation of  carrier  and  passenger. 

(September  7.  19(M.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  peraon&I  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence,  which  resulted  in  a  verdict  in 
plaintiff's  favor.  Sustained, 
The  facts  are  stated  in  the  opinion. 
MeasTt.  Choate  Hall  for  defendant. 
Mr.  ArthnT  H.  Rnsaell,  for  plaintiff; 
In  McDonough  r.  Metropolitan  R.  Co.  137 
Mass.  210,  a  boy  thirteen  years  of  age  at- 
tempted to  get  upon  the  front  platform  of  a 
moving  car,  and  was  thrown  down  and  in- 
jured. The  court  snya :  "The  length  of  time 
he  had  been  upon  the  car,  and  his  position 
upon  it,  and  the  fact  that  he  was  changing 
his  position  and  had  not  assumed  his  Bea,t 
or  taken  his  stand  upon  the  platform,  are 
immaterial.  He  was  on  the  car,  and  was 
being  carried  by  it  on  his  journey.  The  in- 
struction that,  if  he  was  there  in  the  exer- 
cise of  due  care,  he  had  the  rights  of  a  pas- 
senger, was  correct," 

Jiriggs  v.  Union  Street  R.  Go.  148  Mass. 
72,  12  Am.  St.  Rep.  518,  10  N.  E.  19;  Cor- 
lin  V.  Weet  Knd  Street  R.  Co.  154  Mass, 
197,  27  N.  E.  1000;  Gordon  v.  West  End 
Street  R.  Co.  175  Mass.  181,  55  N.  E.  990. 
Even  if  the  plaintiff  attempted  to  get 


upon  the  car,  or  came  close  to  it  for  that 
purpose,  before  it  had  come  to  a  stop  within 
4  or  5  feet  of  a  station, — that  is,  where  a 
white  post  is  placed,  under  the  declaration 
the  question  of  his  negligence  was  for  the 
jury. 

Davey  v.  Greenfield  d  T.  P.  Street  R.  Co. 
177  Mass.  106,  58  N.  E.  172. 

The  injury  occurred  from  some  negligence 
of  the  company  connected  with  the  manage- 
ment of  the  car.  The  occurrence  was  of  a 
nature  which  no  care  on  the  part  of  the 
plaintiff  could  guard  against. 

Gordon  v.  Grand  Street  d  N.  R.  Co.  40 
Barb.  646;  Ganiard  v.  Roahester  City  d  B. 
R.  Co.  50  Hun,  22,  2  N.  Y.  Supp.  470,  121 
N.  Y.  661,  24  N.  E.  1092;  Smith  v.  St.  Paul 
City  R.  Co.  32  Minn.  1,  60  Am.  Rep.  560, 
18  N.  W.  827;  AUender  v.  Chicago,  R.  I.  d 
P.  R.  Co.  37  Iowa,  264;  Warren  v.  Fitch- 
burg  R.  Co.  8  Allen,  227,  86  Am.  Dec  700. 

A  street  railway  company  owes  to  its 
passengers  the  highest  degree  of  eare. 

Feital  T.  Middleeea  R.  Co.  109  Mass.  398, 
12  Am.  Rep.  720. 

Barker,  J.,  delivered  the  opinion  of  the 
court: 

The  action  is  for  a  personal  injuty  ocea 
sioned  by  the  fall  of  a  trolley  pole  and  cat 
sign.  The  case  stated  in  the  declaration  is 
that,  as  the  car  approached  the  plaintiff,  he 
went  toward  it  for  the  purpose  of  entering 
it,  having  given  the  motorman  in  control  no- 
tice of  bis  intention  so  to  become  a  passen- 
ger, and  that  as  he  was  about  to  get  on  the 
car  the  trolley  pole  fell,  striking  a  sign 
upon  the  car,  and  the  pole  and  sign  strudc 
the  plaintiff;  he  being  in  the  exercise  of  due 
care,  and  the  defendant  negligent.  At  the 
trial  the  testimony  of  the  plaintiff  and  of 
one  passenger  on  the  car  tended  to  show 
that  when  the  pole  and  sign  fell  the  car 
was  stationary,  and  the  plaintiff  in  the  act 
of  boarding  it,  having  either  one  foot  or  both 
feet  on  the  running  board.  On  the  other 
hand,  the  testimony  of  one  passenger  who 
was  called  as  a  witness  by  the  plaintiff,  and 
of  seven  other  persons  who  were  on  or  near 


Note. — As  to  wlien  a  person  who  bas  started 
for  a  train  becomes  a  passenger,  see,  Id  this 
series,  Webster  v.  PItchburg  R.  Co.  24  L.  R.  A. 
521,  and  note;  Wood  v.  Pennsylvania  R.  Co.  35 
'L.  R.  A.  199;  Western  &  A.  R.  Co.  ▼.  VoIIb,  35 
L.  R.  A.  O&a ;  Southern  R.  Ca  v.  Smith,  40  h. 
60  L.  R.  A. 


R.  A.  746 ;  Young  v.  New  Tork.  N.  B.  *  H.  R. 
Co.  41  L.  R  A.  193 ;  PbUUp*  Boutfaem  B.  Co. 
46  L.  R  A.  168 ;  Chicago  ft  B.  I.  R.  Co.  V.  Jen- 
ntnKS,  54  U  R.  A.  827 ;  Elxton  v.  Central  R.  Co. 
56  L.  R.  A.  608  :  and  Ililnola  C.  R.  Co.  t.  Lalose, 
62  L.  R.  A.  405. 
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tiie  car  aud  were  «aUed  as  witnesus  on  the 
part  of  the  defendant,  tended  to  show  that 
when  the  pole  and  sign  fell  the  car  was  not 
Btationary,  but  waa  going  slowly  around  a 
curve  at  a  street  corner,  where  there  was  ii 
crosswalk.  Of  these  seven  the  motormaii 
testified  that  he  did  not  see  the  plaintiff 
until  after  the  fall'  of  the  pole  and  eign,  and 
that  the  plaintiff  was  then  standing  on  the 
crosswalkj  within  3  or  4  feet  of  the  car.  The 
conductor  testified  that  he  saw  nobody  in 
the  act  of  getting  on ;  that  he  saw  the  plain- 
tiff struck  by  the  sign ;  and  that,  after  be- 
ing struck,  the  plaintiff  was  from  3  to  6 
feet  from  the  car.  Two  others  of  the  de- 
fendant's witnesses,  policemen  of  Cambridge, 
testified  that  they  were  together  standing 
on  the  street  within  a  few  feet  of  the  plain- 
tiff, who  was  standing  on  the  crosswalk  as 
though  waiting  for  the  car  to  go  by,  and 
that  he  made  no  movement  or  attempt  to  get 
on  the  car.  The  other  three  witnesses  for 
the  defendant  were  passengers  on  the  car, 
and  testified  that  they  saw  no  one  attempt- 
ing to  get  on  the  car.  Eight  witnesses  in 
all  testified  that  the  car  was  in  motion 
around  the  curve  when  ttie  accident  oc- 
curred. 

The  defendant  requested  the  court  to  in- 
struct the  jury  (1)  that  the  plaintiff  was 
not  a  passenger,  and  that  the  defendant  did 
not  owe  him  the  d^ree  of  care  owed  to  pas- 
sengers, and  (2)  that  the  defendant  was  re- 
quired to  exercise  only  that  degree  of  care 
towards  the  plaintiff  which  a  reasonably 
prudent  person  would  exercise  under  the 
same  circumstances.  The  court  instructed 
the  jury,  in  substance,  that  a  person  desir- 
ing to  ride  upon  a  street  car  may  have  the 
rights  of  a  passenger  before  he  actually  takes 
his  place  upon  the  car;  that  where  he  has 
signaled  the  motonnan  to  stop,  and  the  mo- 
torman  has  stopped  to  receive  him,  there- 
by making  an  offer  to  be  received  and  an 
acceptance  of  that  offer,  he  is  entitled  to  the 
rights  and  protection  of  a  passenger  as  he 
approaches  that  car  to  get  upon  it, — at  least 
BO  far  as  any  defect  in  that  car  is  concerned. 

After  a  verdict  for  the  plaintiff,  the  cast! 
is  before  us  upon  the  defendant's  exception 
to  the  refusal  of  the  court  to  give  the  rul- 
ings requested,  and  upon  an  exception  to  the 
portions  of  the  charge  which  stated  that  a 
person  may  have  the  rights  of  a  passenger 
as  he  approaches  a  street  car,  and  the  degree 
of  care  owed  to  a  person  under  those  cir- 
cumstances. The  ttmor  of  the  parts  of  the 
charge  so  excepted  to  was  as  follows :  "Now, 
gentlemen,  I  want  to  say,  before  I  go  into 
the  evidence, — to  explain  what  I  said  I 
would  explain  about  being  a  passenger.  A 
man  becomes  a  passenger — or  at  least  it 
may  be  a  more  accurate  way  to  say  that  he 
has  the  rights  of  a  passenger — before  he 
66  L.  B.  A. 


actually  takes  his  plaoe  upon  the  car.  He 
may  do  bo.  A  man  who  comes  to  a  steam 
railroad  which  has  depots,  when  he  has 
bought  his  ticket,  and  as  he  is  approaching 
the  car,  may  have  all  the  rights  of  a  pas- 
senger, although  he  has  not  yet  reached  the 
car  or  taken  his  seat  upon  it.  And  the 
person  desiring  to  ride  upon  the  street  car, 
where  he  has  signaled  the  motorman  to  stop, 
and  the  motorman  has  stopped  to  receive 
him,  thereby  making  an  offer  to  be  receivt"! 
and  an  acceptance  of  that  offer,  he  is  en- 
titled to  the  rights  and  protection  of  a  pas- 
senger as  he  approaches  that  car  to  get 
upon  it;  at  least  so  far  as  any  defect  in 
that  car  is  concerned.  He  is  within  bis 
rights  and  within  the  contract  under  those 
circumstances  as  he  approaches  that  car; 
for  instance,  if  anything  falls,  as  in  this 
case,  from  the  car,  and  strikes  him."  "They 
owed  him  the  duty  to  use  the  highest  de- 
gree of  care  which  is  reasonably  practical 
in  running  such  a  road;  the  utmost  care 
which  is  consistent  with  the  nature  and  ex- 
tent of  the  business  in  which  it  is  engaged, 
and  such  as  a  prudent  man  would  use  to 
guard  them  against  every  possible  contingen- 
cy, every  possible  danger,  so  far  as  it  was 
practicable.  They  are  not  an  insurer,  but 
they  owe  a  good  deal  more  than  the  ordinary 
degree  of  care.  A  passenger  intrusts  his  per- 
son, sometimes  his  life,  to  these  companies, 
and  is  obliged  to  trust  them  for  the  precau- 
tions which  shall  be  used  for  it ;  and  the  law 
has  been  long  settled  that  he  is  entitled  to 
call  upon  them,  as  I  have  said,  for  the  high- 
est practical  degree  of  care  in  executing 
such  an  enterprise  as  running  a  street  rail- 
way. That  they  must  do  for  him ;  and  the 
question  is  whether  they  failed  in  that  duty, 
because  in  the  failure  of  that  duty  is  the 
plaintiff's  case.  If  they  performed  that  duty, 
they  owe  no  further  liability  to  the  plain- 
tiff. He  may  have  been  injured  by  one  of 
those  inevitable  accidents  for  which  no  rem- 
edy  exists,  and  which  we  all  have  to  bear 
as  they  come  to  us  in  the  course  of  human 
life." 

It  should  be  noted  that  in  the  charge  the 
jury  were  Instructed  that  the  suit  was  not 
brought  as  in  the  right  of  a  person  upon  the 
street;  that  the  standards  of  care  are  quite 
different  in  the  case  of  a  passer-by  upon  a 
street  struck  by  apparatus  falling  from  n 
car;  and  that,  if  the  plaintiff  had  not  be- 
come a  passenger,  be  could  not  recover.  We 
assume  that  this  portion  of  the  charge  wa.i 
understood  to  mean  that,  if  the  car  had  not 
stopped  to  receive  the  plaintiff,  or  if  he  was 
attempting  to  go  to  it  or  to  board  it  when 
it  had  stopped  for  some  other  purpose  thnn 
to  receive  passengers,  and  he  had  made  to 
those  in  charge  of  the  car  no  sign  that  he 
intended  to  take  th^j§fj5^^  Q^W^gl^ 


982 


HASSACHUMEITB  SUPUHE  JumOIAL  COCKT. 


Sbpt., 


from  them  in  return  no  indication  of  assent 
to  such  a  signal,  or  if  he  was  attempting  to 
reach  or  board  the  car  while  it  was  yet  in 
mution,  he  could  not  recover.  This  leaves 
as  the  turning  point  of  the  case  the  question 
whether  a  foot  traveler  on  the  highway,  who 
is  approaching  a  street  car  stopped  to  re- 
ceive him  as  a  passenger,  and  before  he  actu- 
ally has  reached  the  car,  is  entitled  to  the 
rights  of  a  passenger  in  respect  of  that  ex- 
traordinary degree  of  care  due  to  passengers 
from  common  carriers  of  passengers — at 
least  so  far  as  any  defect  in  that  car  is  con- 
cerned. In  other  words  the  question  is 
whether  the  jury  should  have  been  instructed 
that  the  defendant  owed  to  the  plaintiff  the 
same  high  degree  of  care  while  he  was  ap- 
proaching the  car,  and  bad  not  yet  reached 
it,  that  it  would  owe  to  a  passenger.  It  is 
apparent  that  a  person  in  such  a  situation 
is  not  in  fact  a  passenger.  He  has  not  en- 
tered upon  the  premises  of  the  carrier,  as 
has  a  person  who  has  gone  upon  the  grounds 
of  a  steam  railroad  for  the  purpose  of  tak- 
ing a  train.  He  is  upon  a  public  highway, 
where  he  has  a  clear  right  to  he  independent- 
ly of  his  intention  to  become  a  passenger. 
He  has  as  yet  done  nothing  which  enables 
the  carrier  to  demand  of  him  a  fare,  or  in 
any  way  to  control  his  actions.  He  is  at 
liberty  to  advance  or  recede.  He  may  change 
his  mind,  and  not  become  a  passenger.  Cer- 
tainly the  carrier  owes  him  no  other  duty  to 
keep  the  pavement  smooth,  or  the  street 
clear  of  obstructions  to  his  progress,  than 
it  owes  to  all  other  travelers  on  the  high- 
way. It  is  under  no  obligations  to  see  that 
he  is  not  assaulted,  or  run  into  by  vehicle? 
or  travelers,  or  not  insulted  or  otherwise 
mistreated  by  other  persons  present.  Nor 
do  we  tliink  that  as  to  such  a  i>er3on,  who 
has  not  yet  reached  the  car,  there  is  any 
other  duty,  ns  to  the  car  itself,  than  that 
which  the  carrier  owes  to  all  persons  law- 
fully upon  the  street.  There  is  no  sound 
distinction  as  to  the  diligence  due  from  tht 
carrier  between  the  cape  of  a  person  who 
has  just  dismounted  from  a  street  car  and 
that  of  one  who  is  about  to  take  the  car, 
bufc  has  not  yet  reached  it.  In  Uie  case  of 
each  the  only  logical  test  to  determine  the 
degree  of  care  which  the  person  is  entitled 
to  have  exercised  by  the  street  railway  com- 
pany is  whether  the  person  actually  is  a 
passenger,  or  is  a  mere  traveler  on  tbe  high- 
way. Wp  think  Uiat  a  present  intention  of 
becoming  a  passenger  as  soon  as  he  can 
reach  the  car  neither  makes  the  person  who 
is  approaching  the  car  with  that  intention 
a  passenger,  nor  changes  as  to  him  the  de- 
gree of  care  to  be  exercised  in  r^pect  of  its 
cars  as  vehicles  to  be  uned  upon  a  pubilo 
way  with  due  regard  to  the  use  of  the  same 
way  by  others.  The  defendant  incurs  no  re- 
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sponsibility  to  exercise  extraordinary  dili- 
gence by  -making  an  express  contract,  but 
only  by  its  exercise  of  the  calling  of  a  com- 
mon carrier ;  and  its  obligation  as  such  does 
not  arise  until  the  intending  passenger  is 
within  its  control.  We  are  unwilling  to  go 
farther  than  the  doctrine  stated  in  Dooey 
V.  Greenfield  <£  T.  F.  Street  B.  Co.  177  Mass. 
100,  58  N.  E.  172,  that,  when  there  has  been 
an  invitation  on  the  part  of  the  carrier  by 
stopping  for  the  reception  of  a  passenger, 
any  person  actually  taking  hold  of  Uie  car 
and  beginning  to  enter  it  is  a  passenger. 
See  Gordon  v.  West  End  Street  R.  Go.  17^ 
Mass.  181,  183,  55  N.  E.  990,  and  cases  cited. 
If  the  instructions  allowed  the  jury  to  find 
for  the  plaintiff  only  in  case  the  car  had 
reached  a  usual  stopping  place,  and  had 
stopped  to  receive  him,  there  was  error  in 
ruling  that  under  those  circumstances,  and 
before  he  had  actually  reached  the  car,  he 
had  a  right  to  have  the  defendant  exercise 
as  to  him  that  extraordinary  d«^ree  of  care 
due  to  passengers.  So  long  as  he  remained 
a  mere  traveler  on  the  highway,  although 
walking  upon  it  for  the  sole  purpose  of  tak- 
ing the  car,  the  defendant  did  not  owe  him 
any  other  duty  than  that  which  it  owed  to 
any  person  on  the  highway.  Whether  one 
just  has  dismounted  from  a  street  car,  or 
just  is  about  to  board  one,  be  does  not  have 
the  rights  of  a  pasaejiger. 
Exceptions  sustained. 


John  J.  CADIOAN 

V. 

Lotta  M.  CBABTKEB. 
(  Maw.  > 

1.  Kv  rlvlkta  of  a  real-esteto  bralcer 
wlio  kM  be«B  emplored  to  leoso 
property  are  Infrinsed  by  the  declsltm 
of  the  principal  not  to  lease  the  property, 
and  the  withdrawing  of  anthorlty  from  the 
broker  after  he  has  produced  a  customer  who 
Is  willing  to  negotiate  for  the  lease. 

a.  A  venl-eatale  broker  Im  mot  entitled 
to  a  eomulaaloB.  where,  ttttr  havinc 
produced  a  cnatomer  willing  to  negotiate  for 
the  lease  which  be  was  employed  to  effect, 
the  principal  Id  good  faith  decides  not  to 
lease,  terminates  the  negotiation,  and  dis- 
charges the  broker,  althoogh  the  principal 
subsequently    sgain    decides    to  lease,  and 


NoTB. — As  to  performance  by  real-estate  bro- 
ker of  hie  contract  tu  tlnd  a  purchaser  or 
effect  an  exchange  of  his  principal's  property, 
see.  In  this  series,  Lunney  v.  Healer,  44  L. 
R.  A.  693,  and  note;  also  Boehe  v.  Smith,  51 
L.  R.  A.  510,  and  Cadlgan  v.  Crabtree,  Off  L. 
R.  A.  77. 

As  to  when  real-estate  broker  Is  considered 
as  the  procuring  cause  of  a  sale  or  exchaoKe 
effected,  see  Hoadley  t.  Savings  Bank,  44  u 
tt.  A.  321,  and  note.    Digitized  byVjOOQ  IC 
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makes  a  contract  with  tbe  eastomer  pro- 
duced by  tbe  broker. 

(May  20,  1904.) 

EXCEPTIONS  by  defendant  to  rulingB  of 
the  Supreme  Judicial  Court  for  Suf- 
folk County  made  during  the  trial  of  an 
action  brought  to  recover  a  broker's  com- 
misaion  for  the  leasing  of  real  estate,  which 
resulted  in  a  verdiet  in  plaintiff's  hvor. 
fitMtamed. 

The  facte  are  stated  in  the  opinion, 
ifr.  Frank  Pa«I»  for  defendant: 
Whenever  it  clearly  appears  by  the  bill  of 
exceptions  that  a  parly  has  failed  to  offer 
evidence  sufficient  in  law  to  prove  his  ease, 
it  is  tbe  duty  of  this  court  to  set  aside  a  ver- 
dict in  his  favor,  without  reference  to  the 
instructions  the  presiding  judge  may  have 
given  to  the  jury. 

Jtrightman  v.  Eddy,  97  Mass.  478;  King 
r.  Niehoh,  138  Mass.  18. 

The  contract  implied  by  the  employment 
of  a  person  as  broker  is  not  that  embodied 
in  the  custom  or  usage  noticed  in  Loud  v. 
flail,  106  Mass.  404,  and  Viaum  v.  Old  South 
Boo.  133  Mass.  1,  that  a  broker  whose  serv- 
ices are  accepted  by  the  seller,  and  who  in- 
troduces the  seller  to  an  ultimate  purchaser, 
is  entitled  to  a  commission  upon  the  amount 
for  which  the  estate  is  sold,  if  ultimately 
purchased  hy  the  pers<Hi  so  introduced, 
whether  the  sale  is  finally  effected  1^  the 
iame  broker  or  by  another  perstm. 

In  order  to  entitle  a  real-estate  brt&er  to 
compensation  for,  or  commission  on,  a  sale 
or  exchange  of  property,  be  must  have  been 
the  procuring  cause  thereof ;  that  is,  it  must 
have  been  the  direct  result  of  his  ezeiticmB 
to  bring  it  about. 

23  Am.  A  Eng.  Enc.  Law,  2d  ed.  p.  909; 
Ohapin  T.  Brtdgea,  116  Mass.  105;  Viaux  v. 
Old  South  Soe.  133  Mass.  1 ;  Oleaaon  v.  Nel- 
aon,  162  Mass.  245,  38  N.  E.  497;  Silte  v. 
WUliama,  167  Mass.  454,  45  N.  E.  762;  Hob- 
mCT  T.  Fuller,  168  Mass.  274,  47  N.  E.  94; 
Whitcomb  V.  DioJdnson,  169  Mass.  16,  47  N. 
£.  426 ;  Cadigan  v.  Orabtree,  179  Mass.  474, 

65  L.  R.  A.  77,  88  Am.  St.  Rep.  397,  61  N. 
E.  37 ;  Frmeh  v.  MoKag,  181  Mass.  485,  63 
N.  E.  1008 ;  Desmond  v.  Stebbina,  140  Mass. 
339,  5  N.  E.  150. 

To  ttupport  an  action  by  a  broker  for  com- 
missions, proof  that  he  effected  or  pro- 
oured  a  sale  is  necessary,  in  the  absence  of 
evidence  of  usage,  or  express  or  implied  con- 
tract, or  acts  of  the  defendant  preventing 
a  cfwipletion  of  tiie  bargain. 

Loud  T.  flail,  106  Mass.  404;  Qleason  v. 
Nelson,  162  Mass.  245,  38  N.  E.  497;  FrmtOi 
T.  McKag,  181  UtM.  486,  63  N.  E.  1068. 

It  is  an  essential  element  of  the  doctrine 
of  "efficient  cause"  that  the  trade  finally  ne- 
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gotiated  should  be  substantially  the  same  as 
that  procured  by  the  broker. 

Crowninshield  v.  Foster,  169  Mass.  237, 
47  N.  E.  879 ;  Hall  v.  Grace,  179  Mass.  400, 
60  N.  E.  932;  Cadigan  v.  Crabtree,  179 
Mass.  474,  55  L.  R.  A.  77,  88  Am.  St.  Rep. 
397,  61  N.  E.  37;  French  v.  McKay,  181 
Mass.  485,  03  N.  E.  1068 ;  White  V.  Twitoh- 
itigs,  26  Him,  503 ;  Whitcomb  v.  Dickinson, 
169  Mass.  16,  47  N.  E.  426. 

The  fact-  that  a  broker  is  exclusively  em- 
ployed does  not  entitle  bim  to  a  commission 
upon  a  trade  of  which  he  was  not  the  eflB- 
cient  cause. 

Where  negotiations  are  broken  off  when 
the  broker's  authority  is  revoked,  he  is  not 
entitled  to  a  commission  upon  a  subsequent 
trade  with  tbe  person  witii  whom  he  had 
been  n^tiating,  such  trade  being  the  re- 
sult of  independent  negotiations. 

Stedman  v.  Richardson,  100  Ky.  79,  37  S. 
W.  259;  Oillett  v.  Corum,  5  Kan.  608;  flail 
V.  Grace,  179  Mass.  400,  60  N.  E.  932;  Dole 
V.  Shertcood,  41  Minn.  535,  5  L.  R.  A.  720, 
43  N.  W.  569. 

The  principal  has  the  right  to  terminate 
an  agency,  even  if  it  be  exclusive,  if  the 
agency  is  uot  for  a  stipulated  loigth  of  time, 
and  without  regard  to  the  fact  that  the 
agent  is  negotiating  a  trade. 

23  Am.  ft  Eng.  Enc.  Law,  2d  ed.  pp.  013, 
914. 

Messrs.  Whipple,  BearSi  A  Osden  for 

plaintiff. 

Hammond,  J.,  delivered  tbe  opinion  of 
the  court: 

This  is  an  action  by  a  real-estate  bndcer 
to  recover  a  commiasion  upon  a  lease.  So 
for  as  material  to  the  question  before  vs, 
the  evidence  for  the  plaintiff,  takoi  in  the 
light  most  favorable  to  him,  tended  to  show 
the  following  facts:  About  November  1, 
1698,  the  defendant  empl<^red  the  plaintiff  to 
procure  a  toiant  for  certain  real  estate 
owned  by  her.  He  saw  several  persons  on 
the  matter,  among  whom  were  (me  Gould 
and  one  Mann.  With  the  latter,  negotia- 
tions were  soon  begun  which  finally  result- 
ed in  an  agreement  as  to  terms,  and  in  the 
preparation  of  some  papers.  The  Mann  lease, 
however,  "fell  through"  on  December  20, 
1898,  because  the  person  who  was  to  become 
the  surety  for  the  tenant  changed  his  mind 
and  withdrew.  Directly  after  this  the  plain- 
tiff renewed  his  negotiations  with  Gould, 
and  within  a  day  or  two  told  the  defendant 
that  be  thought  he  could  get  a  good  tenant, 
mentioning  Gould,  whom  be  said  he  would 
"see  right  away,"  and  she  said  to  him,  "All 
right ;  go  ahead."  On  December  22d,  tbe 
plaintiff  had  an  interview  with  Gould  and 
P&llo,  who  were  acting  tog^iher,  showed 
them  certain  plana, told^U^u^Aa*6l0^a£ 
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of  the  Mann  lease  were,  and  said  that  those 
were  the  only  terms  on  which  the  property 
could  be  hired.  They  said  they  would  think 
it  over.  The  plaintiff  reported  this  inter- 
view to  Gilman,  the  general  agent  of  the 
defendant,  who  said  he  would  see  what  could 
be  done.  In  two  or  three  days,  Gilman  said 
he  could  not  get  the  defendant  to  decide  to 
do  anything  at  that  time.  On  the  Ist  or  2d 
of  January  the  defendant  and  the  plaintiff, 
according  to  hia  testimony,  had  an  inter- 
view in  which  the  plaintiff  told  the  defend- 
ant about  hia  talks  with  Gould,  and  that 
tho  latter  was  satisfied  with  the  terms  of 
the  Mann  lease.  The  defendant  said,  in  sub- 
stance, that  she  had  decided  not  to  lease,  but 
to  sell.  "She  would  not  talk  lease  at  all." 
The  plaintiff  did  not  see  the  defendant 
again.  He  wrote  to  her  two  or  three  timen 
between  January  2d  and  February  8th,  tho 
substance  of  the  letters  being  that  he  could 
not  sell  the  property  for  the  price  named  by 
her,  and  that  she  bad  better  lease  it;  men- 
tioning Gould  and  Folio.  She  replied  on 
February  8th  that  the  property  was  "for 
Bale  only."  Meanwhile  the  plaintiff  saw 
Gould  and  Polio  every  little  while,  and 
talked  with  them  about  the  defendant.  By 
letter  dated  March  3d,  the  defendant  in- 
formed the  plaintiff  that  she  had  withdrawn 
tho  property  from  the  market  for  sale,  had 
decided  to  lease  it,  and  had  placed  it  in  the 
huidfl  of  Mr,  Fitzpatrick,  as  her  sole  agent, 
who  alone  had  authority  to  n^tiate  for 
her.  Up  to  the  time  the  plaintiff  received 
this  letter  of  March  3d,  he  never  had 
heard  that  any  other  broker  was  having 
anything  to  do  with  the  buBineas  of  leasing 
thfi  property,  and  during  thia  whole  time  he 
was  ready  and  willing  to  act  as  a  broker  in 
carrying  on  negotiations  for  the  lease  to 
Qould  and  Polio.  Neither  Gould  nor  Polio, 
acting  together  or  separately,  ever  agreed 
with  the  plaintiff  to  take  the  lease,  nor  did 
dther  of  them  authorize  the  plaintiff  to  con* 
vey  to  the  defendant  an  offer.  The  n^tia- 
tions  never  reached  that  point.  On  De- 
eeml>er  28th  or  29th  the  plaintiff,  at  the  or- 
der of  the  defendant,  acting  through  Gil- 
man, took  down  his  sign  fnmi  the  estate. 
On  December  20,  1898,  the  day  the  n^tia- 
tions  for  the  Mum  lease  ended,  the  defend- 
ant met  one  Fitzpatrick,  a  real-estate  bro- 
ker, who  also  had  been  talking  with  Gould 
f<n-  Bereral  months  about  hiring  tiie  prop- 
erty. In  this  Interview  Fltzpatridc  spoke  of 
Gould  and  Polio  perMms  who  would  be 
good  tenants,  and  a&ed  the  defendant  to 
give  them  a  leasoj  bat  she  declined  to  oon- 
Bider  the  question  of  leasing  the  property; 
and  she  continued  in  this  frame  of  mind 
until  KaK^  3d,  when,  after  discussicai  with 
Eitapatrick  aa  to  whether  to  sell  or  lease, 
■he  Anally  again  dianged  her  mind,  and 
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placed  the  property  in  his  hands  as  her  sole 
agent  to  lease.  This  was  her  first  ^ploy- 
ment  of  Fitzpatrick.  On  March  12th  she 
saw  Gould  for  the  first  time,  and  on  March 
16th  the  lease  was  made  to  him  and  Polio. 
It  was  not  contended  by  the  plaintiff  that 
the  defendant,  in  deciding  not  to  lease,  act- 
ed in  bad  faith.  It  is  to  be  noted  also  that 
the  testimony  was  conflictii^  as  to  whether 
the  plaintiff  had  the  interview  with  the 
defendant  between  December  20th  and  Jan- 
'uary  2d,  as  to  which  he  teetified.  The  de- 
fendant testified  that  no  such  interriew  took 
place,  and  that,  after  the  conclusion  of  the 
negotiations  as  to  the  Mann  lease  on  De- 
cember 20th  she  did  not  see  or  have  any 
communication  with  the  plaintiff  until  the 
interview  in  January.  The  jury  might  have 
believed  the  plaintiff,  howerar,  and  we  have 
assiuned  that  they  did. 

The  case  was  tried  upon  the  third  and 
fourth  counts  of  the  declaration.  At  the 
close  of  the  evidence  the  court  ordered  a  ver- 
dict for  the  defendant  on  the.  third  count. 
As  to  the  fourth  count,  the  court  ruled  that 
the  jury  would  not  be  warranted  in  finding 
for  the  plaintiff  upon  the  groimd  "that  the 
plaintiff  was  the  predominating,  efficient 
cause  of  the  lease  given  by  the  defendant  to 
Gould  and  Polio,  and  that  his  services 
brought  about  the  making  of  that  lease." 
The  court  further  ruled  that  the  terms  of 
the  Mann  lease,  so  called,  "were  not  substan- 
tially the  same  as  the  terms  of  the  lease 
.  .  .  to  Giould  and  Polio,  and  that  the 
action  could  not  be  maintained  upon  the 
fourth  count,  in  so  far  as  a  finding  tar  the 
plaintiff  involved  a  finding  that  said 
leases  were  jmbstantiaUy  alike  in  their 
terms."  The  court,  however,  declined  to 
rule,  as  requested  by  the  defendant,  that  the 
action  could  not  be  maintained  upon  this 
count,  and  then  submitted  the  case  to  the 
jury  upon  it,  upon  instructions  to  whidi 
no  exceptions  were  taken. 

The  question  is  whether  the  court  erred 
in  refusing  to  order  a  verdict  for  the  de- 
fendant upon  the  fourth  count.  The  prin- 
ciple upon  which  the  case  was  submitted  to 
the  jury  was  stated  by  the  court  in  the  fol* 
lowing  language:  "If  the  owner  of  prop- 
erty employs  a  broker  to  find  a  customer 
for  him,  and  the  broker  introduces  to  the 
principal  a  person  who  he  says  is  willing  to 
negotiate  and  if  the  principal  and  the  cus- 
tomer enter  into  negotiations,  and,  whfk 
these  negotiatlrau  are  going  on,  ibiej  are 
suspended,  or  for  the  time,  at  any  rate,  end- 
ed 1^  the  principal,  and  not  by  the  customer, 
and  afterwards  the  principal  abould  elose 
the  trade  with  that  enstomer,  the  broker  is 
entitled  to  his  commission.  I  say  *if  after- 
wards the  principal  should  ^aae  the  Inde 
with  that  castomeiQTgi«|^  ig^  WOO^Se- 
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gotiatioDB  are  ended  or  suspended  by  the 
priudpal,  ood  not  the  customer/  It  la 
not  enough  that  the  broker  gires  the  name 
of  John  Smith  or  Heniy  Jona,  and  after- 
wards the  principal  should,  through  the  ne- 
gotiati<»is  of  another  broker,  close  a  trade 
wiUi  John  Smith  or  Henry  Jcmes.  The 
broker  cannot  entitle  himself  to  a  commis- 
sion by  simply  having  given  the  name  of 
John  Smith  or  Henry  Jones.  If  be  does  not 
do  anything  more  than  that,  he  is  not  eu- 
titled  to  a  commisaion.  Even  if  he  names 
them  as  customers, — if  he  reports  that  to 
his  principal, — it  is  not  enough.  The  mat- 
ter has  got  to  go  further.  It  must  result  in 
negotiations  between  the  customer  and  the 
principal  after  the  customer  has  been  intro- 
duced by  the  broker.  If  n^tiations  begin, 
and,  before  they  have  resulted  in  a  refusal 
by  the  principal  of  the  customer's  terms, 
they  are  suspended,  merely,  and  are  subse- 
quently resumed, — I  am  putting  a  case 
where  the  negotiations  are  b^un,  and  are 
suspended  by  the  prindpal  without  having 
oome  to  a  definite  oonduaion,  beoanse  tiiey 
cannottTadeatthattime,and  afterwards  tbe 
principal  trades  with  that  coetomer, — a  com- 
mission is  due  the  bnAer.  If,  however,  the 
ncfEOtiations  are  ended  by  tiie  eustomer 
making  an  offer  whidi  is  refused,  then  that 
ends  that  introdueticai,  so  far  as  the  question 
of  a  broker's  oommission  is  ooncnned.  For 
instanoe,  in  this  cue,  you  will  remember 
that  in  November  Mr.  Cadigan  brought  an 
<^er.  It  was  stated  by  Mr.  Gould  that  he 
would  not  gfve  any  more  than  a  sum  then 
named,  and  tiiat  this  statement  was  not  a 
definite  offer,  but  Mr.  Cadigan  brooglit  it  u 
an  offer  to  the  defendant.  I  tiilnk  it  wh 
920,000  a  year,  and  the  owner  to  make  all 
the  repairs.  IGss  Crabtree  refused  definitely 
to  take  that  offer.'  That  ended  that  as  a 
transaetion  in  wUeh  Gould  and  Polio  were 
Cadigan's  customer.  If  the  transaction 
stopped  thm,  and  notldng  more  hap- 
pened and  then  later  Miss  Crabtree 
made  a  trade,  that  would  not  entitle  the 
plaintiff  to  a  eommisaion."  Having  thus 
stated  and  fUustrated  this  principle,  the 
court  prooeeded  to  state  that  question 
of  efficient  cause  has  nothing  to  do  with" 
the  ease,  and,  after  having  called  the  atten- 
tion of  the  jury  to  the  conflict  of  evidence,  to 
whieh  refiarence  has  hereinbefore  been  made, 
as  to  whether,  after  the  Mann  lease  fell 
through^  there  was  any  interview  between 
the  defendant  and  the  plaintiff  in  which  she 
told  him  to  go  ahead  with  his  attempts  to 
procure  a  tenant,  finally  left  the  case  to  the 
jury  in  this  concrete  form:  "If,  after  the 
Mann  lease  fell  through,  negotiations  were 
in  fact  begun,  with  the  defmdant's  knowl- 
edge and  approval,  by  Mr.  Cadigan,  and  if 
the  n^tiations  went  so  far  that  they  oould 
66  L.  R.  A. 


be  really  said  to  be  negotiations,  and  if, 
after  the  naming  of  a  customer,  they  were 
suspended  by  the  defendant,  and  she  after- 
ward made  a  trade  with  that  same  customer 
with  whom  the  plaintiff  had  talked,  then 
3rou  will  find  for  the  plaintiff.  If  you  find 
that  negotiations  went  on,  and  the  defend- 
ant did  not  know  of  them,  or  if  you  find  that 
the  negotiations  did  not  go  on  al  aXl,  you 
will  find  for  the  defendant;  but  if  you  find 
that  they  did  go  on,  with  the  defendant's 
knowledge  and  approval,  you  will  find  for 
the  plaintiff."  The  evidence  clearly  shows 
that  even  if,  after  the  Mann  lease  fell 
through,  the  defendant  still  employed  the 
plaintiff  as  a  broker  to  effect  a  lease,  the 
authority  was  revoked  on  January  2d.  Both 
parties  testify  as  to  this,  and  tiie  plaintiff 
does  not  contend  that  thereafterwards  he  was 
ever  given  authority  to  act  in  the  matter. 
The  authority  was  revoked  because  ^e  de- 
fendant had  really  and  in  good  faitii  aban- 
dtmed  her  intention  to  lease,  and  she  notified 
the  plaintiff  of  that  fact.  While  the  plain- 
tiff was  acting  under  her  authority  he  had 
not  effected  a  lease.  More  than  two  mraths 
elapsed  after  the  revooatitm  of  the  plaintiff's 
authoriiy  before  one  was  effected.  It  Is  also 
to  be  noted  that  there  was  no  proof  of  any 
usage  or  custom.  The  jury  therefore  were 
allowed  to  find  for  the  plaintiff,  under  the 
conditions  stated  In  the  last  paragraph  of 
the  charge,  even  if  the  termination  of  the 
employment  of  tiie  plaintiff  and  of  the  nego- 
tiations WHS  caused  by  the  defaidant's  bona 
fide  change  in  her  intention,  and  also  irre- 
spective of  the  question  whether  he  was  the 
^cient  cause  of  the  lease,  and  in  the  ab- 
senee  of  any  usage  or  custom.  We  think  that 
the  proposititm  as  thus  laid  down  is  too 
broad.  The  rdation  between  the  defendant 
and  the  plaintiff  was  primarily  that  of  prin- 
cipal and  agent,  and,  as  has  been  decided  In 
this  very  case  as  repented  in  179  Mass.  474, 
56  L.  R.  A.  77,  88  Am.  St.  Bep.  397,  61 
N.  E.  37,  the  defendant  had  the  right  to 
discharge  the  plaintiff  at  any  time.  When 
the  defendant  applied  to  tiie  plaintiff  to  se- 
cure his  services,  she  did  not  hind  horself 
to  give  him  erai  a  reasonable  time  within 
whidi  to  produce  a  tuiant.  Ibid.  Much 
less  did  she  bind  herself  that  she  would  not 
change  her  mmd  as  to  the  use  or  disposi- 
tion of  her  property.  In  deciding  not  to 
lease,  and  in  discharging  him  for  that 
reason,  she  violated  no  right  of  the  plaintiff. 
Under  the  general  laws  of  agency,  his  rights 
were  fixed  at  the  time  of  hie  discharge,  pro- 
vided she  acted  in  good  faith.  At  that  time 
the  plaintiff's  efforts  had  been  unavailing, 
and  he  had  not  earned  his  commission.  He 
did  not  earn  it  by  anything  he  did  after- 
wards. It  is  not  even  shown  that  ui^er  the 
doctrine  of  efficient  cfiia^eii«yebitQiy|^w^ 
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understood  when  used  in  this  oonneetion,  he 
earned  a  commisBion.  His  right  to  work  for 
a  commianion,  as  weU  as  his  right  to  impose 
any  obligation  upon  the  defendant  by  reason 
of  holding  himself  ready  to  proceed  as  her 
agent,  ended  upon  liis  discharge,  she  acting 
in  good  faith.  Such  a  view  is  sustained  by 
the  general  law  of  agency,  and,  in  the  ab- 
sence of  proof  of  any  custom  or  usage  to  the 
coutrary,  must  be  applicable  to  this  form  of 
agency.  And  on  principle  this  must  be  so, 
no  matter  what  may  be  the  stage  of  the  ne- 
gotiations, from  the  simple  introduction  of 
the  customer  to  the  nearly  completed  end- 
ing, provided  always  that  the  broker  has  not 
succeeded  in  securing  the  customer  ready 
and  willing  to  accede  to  the  t«rmfl  of  the 
principal.  As  applicable  to  this  case,  we 
adopt  the  following  statement  of  the  prin- 
ciple as  found  in  Sibbald  t.  BetkleJimi  Iron 
Co.  83  N.  Y.  378,  38  Am.  Rep.  441:  "If,  in 
the  midst  of  n^otiations  instituted  by  the 
broker,  and  which  were  plainly  and  evidently 
approaching  success,  the  seller  should  re- 
voke the  authority  of  the  broker,  with  the 
view  of  concluding  the  bai:gain  without  his 
aid,  and  avoiding  the  payment  of  commis- 
sions about  to  be  earned,  it  might  well  be 
said  that  the  due  performance  of  his  obliga- 
tion by  the  broker  was  purposely  prevented 
by  the  principal.  But  if  the  latter  acts  in 
good  faith,  not  seeking  to  escape  the  pay- 
ment of  commissions,  but  moved  fairly  by 
a  view  of  his  own  interest,  he  has  the  ab- 
solute right,  before  a  bargain  is  made,  f^ile 
nc^tiations  remain  unsucoessful,  before 
commissions  are  earned,  to  revoke  the  bro- 
ker's authority;  and  the  latter  cannot  there- 
after claim  compensation  for  a  sale  made 
by  the  principal,  even  though  It  be  to  a  etu- 
tomer  with  whom  the  broker  unsucoessfnlly 


negotiated,  and  even  though,  to  some  extent, 
the  seller  might  justly  be  said  to  have 
availed  himself  of  the  fmits  of  the  brdker*! 

labor." 

This  case  is  to  be  distinguished  from  the 
class  of  cases  in  which  the  relation  of  agen- 
cy has  not  been  terminated,  as  well  as  from 
the  class  where  it  has  been  terminated  in 
bad  faith.  The  case  is  also  to  be  distin- 
guished from  those  in  which  there  is  proof 
of  a  custom  or  usage,  as  in  Loud  v.  BaU, 
106  Mass.  404.  On  principle,  then,  the 
proposition  upon  which  the  case  was  sub- 
mitted, as  above  stated,  is  too  broad.  The 
authorities  also  seem  to  be  against  it.  See, 
as  bearing  upon  the  question,  Leonard  v. 
EUridge,  184  Mass.  594,  69  N.  B.  837; 
Bailey  v.  Smith,  103  Ala.  641,  16  So.  900; 
FairoMld  v.  Ovnningham,  84  Minn.  621,  88 
N.  W.  16;  Wylie  V.  Uarine  Nat.  Bank,  61 
N.  Y.  415;  Sibbald  v.  Bethlehem  Iron  Co. 
83  N.  Y.  378,  38  Am.  Rep.  441;  Alden  v. 
Earle,  24  Jones  &  8.  366,  4  N.  Y.  Supp.  648; 
GUlett  V.  Corwn,  6  Kan.  608 ;  Livezy  v.  Mil- 
ler, 61  Md.  337;  Stedman  v.  Richardson, 
100  Ky.  79,  37  8.  W.  269 ;  Earp  v.  OummtM, 
64  Pa.  394,  03  Am.  Dec  718,  cited  by  Qray, 
Cb.  .J.,  in  Word  v.  Fletcher,  124  Mass.  224; 
Vphoif  V.  Ulrich,  2  111.  App.  399;  Abbott 
V.  Bunt,  129  N.  C.  403,  40  S.  E.  119.  See 
also,  oontra,  Qottsohalk  v.  JettmiHga,  1  Ia. 
Ann.  6,  4fi  Am.  Dec  70,  whleh  wtmu  to 
be  in  conflict  with  the  gmeral  wel^t  of 
authority. 

We  are  of  opinion  Uiat  tiie  jury  should 
have  been  instructed,  as  requested  bj  Um  de- 
fendant, that  upon  all  the  evidence  the  jury 
would  not  be  warranted  in  returning  a  ver- 
dict for  the  plaintiff  uptm  the  fourth  eonnt. 

Baoeptiona  auatainad. 
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\  piMk  ■Idewalk  !■  not  mn  unsafe  as 
to  render  a  mnnlcival  corvoratlon 
liable  to  one  who  falls  upon  It  because  his 

cane  goes  Lbrough  It,  althoagh  It  Is  so  old 


that  the  edges  of  the  planks  have  become  de- 
cayed, and  adjacent  to  the  cracks  they  will 
not  withstand  the  pressure  of  the  cane,  where 
tbe  defect  Is  not  such  as  to  attract  attention, 
and  obvioas  defects  have  been  repaired  as  they 
occurred. 

(JniT  16.  1004.) 

ERROR  to  the  Ctrenit  Court  for  Jadcson 
County  to  review  a  judgment  in  favor 


Note. — Far  otber  cases  In  this  series  as  to  lia- 
bility of  municipal  corporation  for  defects  In 
street,  see  Lincoln  v.  Boston,  3  L.  R.  A,  257, 
aDd  note;  Dundos  v.  Lansing,  6  L.  R.  A,  143. 
and  note;  Ooahes  v.  England,  5  L.  R.  A.  258, 
and  note;  MoUoy  v.  Walker,  6  L.  R.  A.  065,  and 
note;  Thompson  v.  Qulncy,  10  L.  R.  A.  734,  and 
note;  Bates  v.  Rutland,  9  L,  R.  A.  363 :  Burns 
V.  Bradford,  H  L.  B.  A.  726;  Chlldrey  v.  Hunt- 
ington, 11  L.  R.  A.  818 ;  Qfbson  v.  Huntington, 
«6  L.  R.  A. 


22  L.  R.  A.  501,  and  note;  Roberts  v.  Detroit. 
27  L.  R.  A.  572;  Belleck  v.  Janesvllle,  47  L.  B. 
A.  601 ;  Kansas  v.  Orr,  60  L.  B.  A.  788 ;  Teager 
y,  Flemingsburg,  53  L.  R.  A.  701 ;  Bonth  Bend 
T.  Turner,  C4  L.  R.  A.  306 ;  Lee  v.  Port  Huron, 
65  L.  R.  A.  308 ;  Pratber  t.  Spokane,  59  L.  B. 
A.  846 ;  Hendry  v.  North  Hampton,  64  L.  R.  A. 
70 ;  Wheat  v.  St.  Louis,  04  L.  B.  A.  292 ;  Fox 
V.  Clarke,  05  L.  R.  A.  234. 
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of  plaintiflF  in  an  action  brought  to  recover 
damagea  for  personal  injuries  alleged  to 
have  been  eauMd  by  defmdant's  negligence. 
Reversed. 

The  facte  are  stated  in  the  opinion. 

Mr.  JobM  W.  Mlmer,  with  Mr.  Albert 
O.  Reeoc,  for  plaintiff  in  error: 

Testimony  as  to  the  condition  of  the  walk 
after  the  accident  in  inadmissible  without 
proof  that  the  condition  has  remained  un- 
changed from  the  time  of  the  accident. 

JAndley  v.  Detroit,  131  Mich.  8,  90  N.  W. 
665;  Teaadale  v.  Malone,  17  App.  Div.  18S, 
46  N.  Y.  Supp.  360;  Ottawa  v.  Blaok,  10 
Kan.  App.  439,  61  Pac  985 ;  Beward  t.  Wit- 
mington,  2  Marr.  (Del.)  189.  42  Atl.  451; 
PenTtsj/ivania  €o.  v.  Marion,  104  Ind.  230, 
3  N.  E.  874. 

Evidence  of  repairs  made  after  the  acci- 
dent was  inadminible. 

Zibbell  T.  Grand  Rapida,  129  Mich.  660, 
89  N.  W.  663;  Terrv  Haute  d  I.  B.  Co.  v. 
Clem,  123  Ind.  15,  7  L.  R.  A.  688,  18  Am. 
St.  Bep.  303,  23  N.  E.  966;  Moree  t.  ifinne- 
apolia  d  8t.  L.  B.  Co.  30  Minn.  466,  16  N.  W. 
358;  Sylveater  v.  Caaey,  110  Iowa,  296,  81 
N.  W.  465. 

The  sidewalk,  at  the  point  where  plain- 
tiff was  injured,  vas,  at  the  time  of  sueh  in- 
jury, in  a  condition  reasonably  safe  and  fit 
for  publio  travel  by  pedestrians  in  the  ordi- 
nary VB.J,  within  the  meaning  of  the  stat- 
ute. 

Lee  V.  Port  Buron,  128  Mich.  536,  66  L. 
R.  A.  308,  87  N.  W.  637;  Jackaon  t.  Lan- 
sing, 121  Mich.  279,  80  N.  W.  8;  Leslie  v. 
(Jrand  Rapids,  120  Mich.  28,  78  N.  W.  885; 
MoArthiir  v.  Saginaw,  58  Mich.  357,  53  Am. 
Rep.  687,  25  N.  W.  313;  Weiase  v.  Detroit, 
105  Mich.  482,  63  N.  W.  423;  Morrison  v. 
Byraouae,  45  App.  Div.  421,  61  N.  Y.  Supp. 
313. 

If  the  defective  spot  in  the  walk  could 
not  have  been  seen  and  avoided  by  the  plain- 
tiff, and  if  the  same  could  not  have  been 
discovered  by  ordinary  inspection  and  use, 
it  was  not  a  defect  for  which  defendant  is 
answerable. 

Blank  v.  Livonia  Twp.  79  Mich.  1,  44  N. 
W.  167;  Wakeham  v.  8t.  Clair  Twp.  91 
Mich.  16,  51  N.  W.  696;  Tiae  v.  Bay  City, 
84  Uieh.  465,  47  N.  W.  1062;  MoOrail  v. 
Kalamaxoo,  94  Mieh.  62,  53  N.  W.  965;  Atli- 
Moe  T.  Campbell,  17  Ohio  C.  C.  695;  Cole  v. 
Soranton,  4  Lack.  Legal  News,  287 ;  Buoher 
T.  South  Bend,  20  Ind.  App.  177,  60  N.  E. 
412. 

Mr.  Blohard  Fiiee,  for  defendant  in 
error: 

A  wooden  walk  may  be  in  such  an  ad- 
vanced stage  of  decay  three  or  five  months 
after  an  accident  that  a  jury  would  be  war- 
ranted in  inferring  that  it  could  not  have 
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been  in  a  sound  condition  at  the  time  of  the 

accident. 

Qillett,  Collateral  Ev.  §  71;  Langworthy 
V.  Oreen  Twp.  88  Mich.  207,  50  N.  W.  130; 
Stewart  v.  Everts,  76  Wis.  36,  20  Am.  St. 
Rep.  17,  44  N.  W.  1092. 

Highways  and  sidewalks  are  for  the  use 
of  all  persons,  young  and  old,  sick  and  well, 
firm  and  infirm,  and,  in  the  exercise  of  ordi- 
nary care,  one  who  is  injured  by  the  absence 
of  proper  precautions  or  repair  upon  the 
part  of  the  public  may  recover. 

Mahan  v.  Everett,  60  La.  Ann.  1162,  23 
So.  883;  Sewell  v.  Cohoea,  11  Hun,  626; 
Gregory  v.  Adams,  14  Gray,  242;  Malloy  v. 
Walker  Twp.  77  Mich.  448,  6  L.  R.  A.  695, 
43  N.  W.  1012;  Lee  v.  Port  Huron,  128 
Mich.  536,  65  L.  R.  A.  308,  87  N.  W.  637; 
Com.  V.  King,  IS  Met.  115;  Houxml  v. 
North  Bridgewater,  16  Pidc.  189. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  injured  by  a  fall  upon 
a  sidawalk  upon  the  main  street  in  the  eity 
of  Jackson,  in  front  of  a  hardware  store. 
This  walk  was  made  of  a  plank  nearly  2 
inches  thidc,  and  had  been  down  some  years. 
It  had  been  broken  in  spots,  and  there  was 
evidence  that  there  had  been  some  decay, 
and  that  the  walk  had  been  repaired  in  sev- 
eral places,  both  putting  in  new  in  place 
of  broken  planks,  and  by  nailing  sheet  iron 
or  boards  over  broken  or  decayed  places. 
The  evidence  is  sv^gestive  of  diligence  in 
the  matter  of  repairs,  and  it  was  also  shown 
that  the  walk  was  inspected  a  few  days  be- 
fore the  accident,  which  occurred  in  the 
following  way:  The  plaintiff  walked  with  a 
crutch  and  cane.  At  a  point  where  the  walk 
was  laid  over  an  area,  the  cane  suddenly 
went  through  the  walk,  letting  the  plaintiff 
fall.  He  testified  as  follows  about  the  trans- 
action; "1  was  standing  in  front  of  Crone 
&  MeGraw's  hardware  store,— the  east  win- 
dow,— and  the  car  came  down  and  stopped 
in  front  of  the  Hibbard  house,  and  I  started, 
going  to  take  it;  and  as  I  started  I  put  my 
cane  forward,  and,  when  I  bore  on  my  cane 
on  the  boards.  I  went  right  through',  and  the 
cane  went  down.  I  was  walking  with  a  cane, 
and  a  crutch, — the  oane  in  my  right  hand, 
and  the  crutch  under  my  left  arm.  I  always 
put  the  cane  ahead  of  my  foot,  then  made  my 
step.  .  .  .  When  the  cane  went  through 
the  walk  I  was  shocked,  I  went  through 
so  quickly.  I  didn't  know  anything  at 
all,  and  the  first  thing  I  knew,  Mr. 
Weatherwax  came  out  and  lifted  me 
up.  I  was  almost  picked  up  as  soon 
as  I  was  down.  One  man  handed  me 
my  crutch,  and  another  man  my  eane,  and 
as  he  picked  up  my  cane  I  saw  a  hole  or  dozT 
spot  in  tlie  walk;  and  mt^ii  ^h^W^gi^ 


of  Main  street  for  ten  montfaB.  The  cane 
was  through  a  hole,  and  hanging  on  the 
walk,  and  the  hole  was  the  size  of  the  end 
of  the  ctine.  The  wood  around  it  was  kind 
of  dozy,  I  should  say.  That  is  the  only  thing 
I  could  tell.  ...  I  did  not  know  before 
I  placed  my  cane  on  this  weak  spot  that  it 
would  let  me  through.  This  walk  was  on 
the  north  side  of  Main  street,  and  the  place 
where  I  fell  was  opposite  the  junction  of 
Main  and  Francis  streets.  The  walk  there 
was  very  bad.  1  should  say  it  was  danger- 
ous, because  there  were  holes  there.  It  was 
patched  with  tin  or  iron  and  with  extra 
pieces  of  wood.  I  could  not  remember  how 
long  this  piece  of  walk  was  down.  My  place 
of  business  was  right  upstairs  opposite  this 
piece  of  walk.  It  had  been  patched  since  it 
was  pat  down.  There  was  a  new  walk  put 
down  there  originally  1^  Mr.  Bader.  It  was 
an  old  'walk, — probably  been  do^  ten  or 
twelve  or  fourteen  years.  It  had  been 
patched  because  there  were  holes  there  and 
dangerouB  places.  The  planks  had  broken 
out  between  each  other.  There  were  several 
rotten  places.  I  should  think  the  holes 
were  oeeaaioned  by  rot.  There  were  strips 
of  tin  put  in  some  places,  probably  2  or  3  or 
4  inches  wide,  I  have  seen  pieces  of  iron 
pat  there,  8  or  4  inches  wide,  to  cover  over 
cracks.  It  had  been  in  this  general  condi- 
tion, with  holes,  rotten  places,  and  patches, 
for  several  years.  .  .  .  There  was  no 
hole  where  I  put  my  cane  before  I  put  my 
cane  there.  When  the  man  handed  me  the 
cane,  he  pulled  the  cane  right  out,  and  there 
was  a  hole  just  the  size  of  the  cane, — right 
there  in  the  dozy  spot." 

On  eroBS-examination  he  said:  "I  could 
not  look  to  see  where  I  put  my  cane  all  the 
time." 

Q.  Now,  if  you  hadnt  been  going  to  the 
car,  Mr.  Harden,  do  you  think  there  was 
anything  about  the  character  of  that  spot 
that  would  have  attracted  your  attention 
as  you  passed  byT 

A.  No,  sir;  I  don't  know  that  there  was 
anything  that  would  have  attracted  my  at- 
tention. 

.  Q.  Yon  looked  at  this  spot  after  you 
pulled  your  cane  out  1 

A.  I  oould  not  help  but  see  it.  I  didnt 
pull  my  cane  out.  Another  man  pulled  it 
out  and  handed  it  to  me.  I  saw  the  spot 
after  the  cane  was  pulled  out.  There  was 
a  round  bole  in  it,  the  size  of  the  largest 
part  of  the  cane.  I  fell  with  my  whole 
weight  on  the  cane.  The  bole  was  between 
two  boards.  All  I  could  see  of  it  there  was 
the  round  hole.  The  last  I  ever  saw  of  that 
spot  was'when  I  left  there  that  night. 

Q.  You  claim  that  there  was  nothing  else 
about  that  place  that  would  have  attracted 
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your  attention,  even  if  you  had  not  heeat 
hurrying  for  the  car! 

A.  1  don't  think  it  would. 

The  Court:  Was  there  two  planks  and 
boards  came  close  together? 

A.  They  came  close  together,  but  thOTO 
was  a  dozy  spot,  I  should  think  about  that 
long  (indicating  about  18  inches),  between 
the  two  boards, — ^part  on  one  and  part  on 
the  other. 

Q.  Now,  in  walking  with  your  emteh  and 
cane,  when  you  came  over  on  your  cane  yo« 
tlirew  your  full  weight  on  it,  did  you  not? 

A.  Yes,  air.  1  am  sure  I  looked  at  the 
exact  spot,  because  I  saw  them  piill  the 
cane  out.  I  don't  know  who  it  was  that 
pulled  the  cane  out. 

This  is  a  fair  sample  of  other  testimony 
which  may  be  paid  fairly  to  indicate  that 
this  was  an  old  walk,  which  was  being  made 
to  do  service  by  such  repairs  as  were  from 
time  to  time  necessary. 

It  is  contended  that,  even  if  the  edges  of 
the  two  planks  between  which  the  plaintiff's 
cane  passed  were  beginning  to  rot,  it  was 
not  observable  from  above,  and  the  defect 
was  therefore  a  latent  one;  and,  in  support 
of  this  contention,  counsel  cite  the  fact  that 
no  witness  testified  to  noticing  any  decay 
before  the  accident.  It  appears  that  th» 
planks  were  in  a  condition  at  t^at  placr* 
reasonably  safe  for  persons'  feet,  and  that 
the  accident  became  possible  only  by  reason 
of  the  fact  that  plaintifiF  depended  upon  n 
cane  for  support,  which  is  said  to  be  not 
such  ordinary  use  as  the  walk  is  provided 
for.  Upon  plaintiff's  part,  coiinsel  urge  that, 
while  comparatively  few  lean  on  canes  or 
are  supported  by  crutches,  the  aged  and  in- 
firm have  done  so  from  time  immemorial, 
and  that  it  is  one  phase  of  ordinary  travel, 
for  which  walks  are  provided,  and  a  walk 
that  has  cracks  wide  enough  for  a  cane  to 
go  through,  or  spots  weak  enough  to  give 
way  under  a  cane,  is,  within  the  statute,  *a 
walk  not  in  good  conditicm  and  reasonably 
fit  and  safe  for  travel. 

Sidewalks  of  plank  are  in  common  usfi. 
We  may  take  judicial  notice  of  tiie  materia) 
and  mode  of  construction  ordinarily  adt^t- 
ed,  as  well  as  the  methods  and  period  of  uati. 
We  know  that  they  axe  often  made  of  cheap 
lumber,  and  that  they  b^n  to  deteriorate 
early.  If  laid  tiglit  when  put  down,  the 
boards  soon  shrink  and  cracks  open.  Tbf 
edges  of  the  boards,  being  of  the  sappy 
portion  of  the  timber,  get  dozy  and  begin  to 
decay  a  long  time  before  the  heart  is  affect- 
ed. Knots  shrink  and  drop  out,  leaving  knot- 
holes. It  is  not  to  be  expected  that  a  side- 
walk will  be  taken  up  and  relaid  as  soon  a» 
the  cracks  open,  and  the  edges  of  U)e  boa;tto 
show  signs  of  deci^i^ctoKk^:ty^J^[i^r. 
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To  do  this  would  nmke  board  walks  the  most 
extravagant  kind  of  valks.  Where  tiiej  are 
built  of  heavy  plaiJc,  what  has  been  said  ap- 
plies witfa  greater  force.  The  undisputed 
proof  in  this  ease  sbows  that  this  walk  wan 
kept  in  repair  by  mending.  That  is  a  propei 
custom,  for  in  no  other  way  can  the  reason- 
able life  of  a  walk  be  secured.  There  is  nv 
proof  of  a  serious  decay  in  the  walk  at  thr 
place  where  the  cane  went  through.  If  it 
was  viBible  at  all,  it  was,  at  most,  a  dozy 
place,  clearly  shown  not  to  be  dangerous  ti- 
the ordinary  pedestrian.  There  is  no  doubt 
that  the  l^slature  authorized  sidewalks 
for  the  use  of  the  lame  and  aged  as  well  as 
for  the  able-bodied  and  young ;  but  we  know 
that  the  former  classes  should,  and  usually 
do,  use  greater  care  than  the  latter  find 
necessary.  A  man  walking  on  crutches 
knows  the  common  method  of  building  side- 
walks. He  knows  that  edges  of  the  boards 
decay  and  knots  drop  out,  and  instinctively 
he  learns  to  avoid  putting  his  crutches  in 
holes  or  cracks.  We  think  it  is  not  negli- 
gence for  a  city  to  use  its  plank  walks,  al- 
though they  have  cracks  and  knot  holei' 
through  which  a  cane  or  crutch  would  go, 
acting  upon  the  expectation  that  the  trav 
eler  must  know  that  they  are  practically 
unavoidable,  and  are  common  to  all  side- 
walks, long  before  they  are  sufficiently  worn 
to  justify  putting  them  up  and  building 
anew,   lie  city  has  a  right  in  the  mainte- 


nance of  its  walks,  to  expect  a  reasonable 
degree  of  care  from  all  persons;  and  when 
itB  walks  are  safe  for  the  ordinarily  prudent 
use,  there  is  no  negligence.  If  there  were 
no  walks  the  pedestrian  might  still  fall, 
and  the  crutches  of  the  infirm  go  down  in 
holes  made  by  animals,  or  in  soft  placei^ 
An  accident  from  such  a  cause  would  be  a 
casualty.  So,  too,  there  may  be  casualties 
upon  walks.  The  cities  are  not  insurers  of 
those  who  walk  on  sidewalks,  and  even 
though  injured  without  negligence  on  their 
part,  the  same  is  no  more  than  a  casualty, 
if  the  walk  is  as  good  as  such  person  has 
a  right  to  expect.  Such  is  this  accident.  As 
in  cases  of  snow  and  ice,  there  is  a  limit  to 
the  duty  of  the  municipality.  Bigelow  v. 
Kalamaaoo,  97  Mich.  121,  56  N.  W.  339; 
Weisse  v.  Detroit,  105  Mich.  482,  03  N.  W. 
423;  Letilie  v.  Orand  Kapids,  120  Mich.  28, 
78  N.  W.  885 ;  Jackson  v.  Lansing,  121  Mich. 
279,  80  N.  W.  8;  Lee  v.  Port  Huron,  128 
Mich.  536,  55  L.  R.  A.  308,  87  N.  W.  637. 

We  are  of  the  opinion  that  a  walk  should 
not  be  said  to  be  unSt  and  not  reasonably 
safe  for  travel  when  a  cane  will  go  through 
the  cracks,  even  if  dozy  edges  of  the  planks 
are  what  make  it  possible. 

The  judgment  t«  reveraed,  and  no  new 
trial  ordered. 

The  other  Justices  concur. 


CONNBCnCUT  SUPBElfE  COURT  OP  EERORS. 


UNION  SCHOOL  DISTRICT  OF  GUIL- 
FORD,  App(., 

V. 

Burton  W.  BISHOP  et  al 

(76  Conn.  695.) 

J.  The  auty  may  be  tmpoaed  1>T  the 
learlfllatnre  npon  a  man  of  llattng  In  bla 
own  name  for  taxation  the  property  of  hla 
wife  which  la  not  settled  on  her  for  her  sepa- 
rate use. 

a.  A  mmn  wbo  llsta  for  tAxatlon  the 
property  of  Jktm  fvlfe,  together  witb  bis 
own.  as  a  single  Item  on  the  face  of  his  re- 
turn. Is  estopped  from  claiming  that  the  prop- 
erty belonging  to  each  should  have  been 
valued  separately  by  the  taxing  offlcers.  al- 
though on  the  back  of  the  list  he  shows  that 
the  property  consists  of  different  items. 

S.  A  man  who  llata  for  taxation  prop- 


NoTB. — For  a  somewhat  similar  case  In  this 
sertea,  which  holds  that  a  taxpayer  who  falls 
to  furnish  a  Hat  of  hla  property  for  asaessment 
when  requested  Is  estopped  to  conteat  the  cor- 
rectne»a  of  a  Hat  made  hy  the  assessor,  see 
Orlgabr  Constr.  Co.  v.  Freeman,  08  R.  A. 
840. 
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ertr  of  hl»  ivlfe  as  his  own  Is  estopped 
from  contesting  the  validity  of  the  tax  on  the 
irround  that  the  property  is  not  entered  aa 
hers  on  the  grand  tlata  of  the  district. 

4.  A  complaint  avalast  a  man  and  wife 
to  eollvGt  a  tax  npon  her  land  should 
be  dismlased  as  to  her,  where  It  merely  al- 
leges that  Ehe  claims  an  Interest  Id  the  land, 
which  la  not  true,  and  contalna  no  allegation 
that  she  owns  the  property,  or  la  made  a  * 
party  because  she  la  a  married  woman. 

5.  The  enforcement  of  a  tax  lien  can- 
not be  defeated  because  of  Irregularities 
In  tbe  proceedings,  where  euch  Irregularities 
are  not  set  ap  In  the  pleadings. 

6.  That  taies  are  aHeiDted  to  pay  debts 
doea  not  affect  tbe  validity  of  tbe  assess- 
ment. 

7.  Money  pnld  on  ncconnt  nndev  «  (nx 
aKBCMment,  wblch  Is  not  applied  by  either 
party  to  any  particular  part  of  tbe  lodebted- 
neas,  sbould  be  applied  as  the  justice  of  the 
case  may  require. 

8.  A  tax  lien  cannot  be  declared  void 
In  a  suit  brought  to  enforce  it.  In  the  ab- 
sence of  any  prayer  for  auch  relief  on  the 
part  of  tbe  defendant,  hy  means  of  a  eross- 
complaiot  or  counterclaim. 


(June  14,  1904.) 
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APPEAL  by  plaintiff  frcHn  a  judgment  of 
the  Court  of  Common  Pleas  for  New 
Huven  County  in  favor  of  defendants  in  an 
action  brought  to  foreclose  a  tax  lien.  £0- 
versed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Oeors*  E.  Beem  and  Edwim  S. 
Pleliett,  for  appellant: 
Tbe  mode  of  laying  ta^  it  within  the 

l^slative  control. 

.  State  V.  Travelers'  Ins.  Co.  73  Conn.  269, 
87  L.  R.  A.  481,  47  Atl.  299;  ComuxUl  v. 
Todd,  38  Conn.  447;  Eubbard  v.  Brainard, 
35  Conn.  568. 

There  is  nothing  that  expressly  or  by  im- 
plication requires  that  the  current  expenses 
of  the  year  should  be  met  by  the  taxes  of 
that  particular  year. 

The  acts  of  the  district,  like  those  of  every 
public  corporation,  are  presumed  to  be  reg- 
ular. 

West  School  District  v.  Merrills,  12  Conn. 
430. 

Mr.  Bishop  listed  the  land  in  his  own 
name,  and  swore  that  it  was  his  own.  He  is 
therefore  estopped  from  making  the  claim 
that  the  land  is  not  his. 

Ooddard  V.  Seymour,  30  Conn.  395 ;  .Yew 
London  T.  MiUor,  60  Conn.  112,  22  Atl.  400; 
Sanford  r.  Dick,  IS  Conn.  447. 

By  neglecting  to  put  in  a  list  of  her  own, 
under  Gen.  Stat.  1868,  5  S804  (Bev.  1002,  S 
2298),  "iSiB.  Bishop  made  her  husband  her 
agent  to  act  for  her,  and  by  her  silence  au- 
thorized him  to  put  the  property  in  his  list 
under  Gen.  SUt.  1888  S  3803  (Bev.  1902,  S 
2297).  His  act  became  her  act,  and  the  es- 
toppel upon  him  binds  faer  also. 

Tbere  is  no  natural  right  to  have  property 
listed  ni  the  name  of  the  owner. 

1  Cooley,  Taxn.  3d  ed.  pp.  727,  730;  Ma- 
aonie  Bldg.  Asso.  v.  Brownell,  164  Mass.  306, 
41  Vr.  E.  306;  Smith  v.  Read,  61  Conn.  13. 

Where  husband  and  wife  are  living  to- 
gether on  tiie  land,  and  tiiere  ia  no  special 
provision  on  the  subject,  it  may  be  assessed 
*to  him,  even  though  the  title  is  in  the  wife, 
as  the  poBsessiim  is  presumed  to  be  his. 

Bouthicorth  V.  Edmonds,  152  Mass.  20S,  0 
L.  R.  A.  118,  25  N.  E.  106;  Paul  v.  Frits, 
18  Fla.  673 ;  Massing  T.  Am«s,  37  Wis.  646 ; 
£not  T.  Bemis,  01  Wis.  656.  21  N.  W.  812; 
People  V.  Rains,  23  Cal.  131  j  1  Cooley, 
Taxn.  3d  ed.  p.  733. 

The  wife's  property  may  be  taxed  in  the 
name  of  both  husbund  and  wife. 

Adams  v.  Sleeper,  64  Vt.  544,  24  All.  990. 

The  "separate  property"  excepted  out  of 
S  3803,  Gen.  Stat.  1888  (Rev.  1902,  §  2297), 
refers,  not  to  sole  and  separate  property  in 
the  technical  sense,  but  simply  to  property 
listed  in  the  wife's  own  name  under  the  suc- 
ceeding section,  for  that  section  refera  to 
the  wife's  property  generally,  and  there  Is 
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no  section  applying  in  terms  to  "aepante* 

property. 

Elma  V.  Carney,  4  Wajrii.  418,  30  Pac  732. 

That  the  tax  is  invalidated  because  the 
assessment  was  of  the  three  parcels  of  land 
in  a  lump  is  not  open  to  Mr.  Bishop,  as  he 
voluntarily  handed  in  a  list  with  one  vain*- 
tion  for  the  whole. 

Kissimmee  v.  Drought,  26  Fla.  1,  7  So. 
525;  Albany  Bretoing  Co.  v.  Meriden,  48 
Conn.  245. 

Wherever  a  party  has  not  been  prejudiced 
by  the  failure  to  hold  a  meeting  of  a  board 
of  relief,  or  to  give  notice  of  such  meeting, 
the  insularities  are  overlooked,  and  the 
taxpayer  cannot  avoid  paying  the  tax  up<m 
this  ground. 

Scott  County  v.  Hinds,  50  Minn.  204,  S2 
N.  W.  523;  1  Cooley,  Taxn.  3d  ed.  p.  772;  2 
Cooley,  Taxn.  3d  ed.  p.  1353. 

No  donand  is  necessary  to  make  a  tax 
due. 

Ooddard  v.  Seymour,  30  Oonn.  401 ;  Mey- 
er T.  Burritt,  60  Conn.  117,  22  Atl.  601; 
Hart  v.  Tieman,  SO  Ccom.  521,  21  Att.  1007. 

Mr.  J.  3Blnu7  Tnttle,  for  appellees: 

The  lien  cannot  be  foreclosed  unless  the 
statutory  requirements  are  complied  with. 

Meyer  y.  Truebee,  60  Cmin.  426,  22  AtL 
424. 

No  lien  on  real  estate  for  a  tax  on  person- 
al property  can  he  e<Ritinued  by  eertifleate, 
or  foreclosed;  only  the  interest  in  real  ea- 
tate  le^Uy  set  in  the  tax  list  shall  he  sub- 
ject to  such  a  lien. 

Meyer  r.  Burritt,  60  C!onn.  117,  22  Atl. 
601 ;  Meyer  t.  Trubee,  60  Conn.  426,  22  Atl. 
424. 

The  real  property  was  not  set  in  the  tisfe 
of  the  person  who  held  title.  This  precludes 
the  foreclosure. 

HellmM  v.  Burritt,  62  Conn.  438,  26  Atl. 
47S. 

A  tax  on  several  pieces  of  land  eannot  be 
enforced  as  a  lien  upon  one  of  them  alone. 

Ibid.;  Meyer  r.  Burritt,  60  Conn.  117,  22 
Atl.  501. 

Each  separate  lot  must  bear  its  own  t«x. 
Meriden  v.  Moloney,  74  Conn.  04,  40  Atl. 
807. 

BsUwim,  J.,  delivered  the  opinion  of 

the  court: 

On  October  1,  1897,  Burton  W.  Bishop 
owned  a  tract  of  land,  and  his  wife  owned 
two  others,  on  one  of  which  was  a  house,  in 
the  Union  school  district  of  Guilford.  He 
also  owned  a  tract  in  the  town,  which  was 
not  in  that  district,  and  a  little  personal 
property.  He  put  all  these  items  of  prop- 
erty into  his  tax  list,  and  returned  it  under 
oath  to  the  town  assessors.  The  lands  were  de- 
scribed as"!  dwelling  house  witli  buildings 
and  lots  appurtenant  thereto.  Seventy-three 
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acres  of  land^  bounded  and  described  on  bade 
of  this  list."  The  asseseora  valued  all  the 
73  acres  at  a  lump  sum,  and  afterwards,  un- 
der Gen.  Stat.  IQOZ,  S  2417,  one  of  them 
valued  so  much  of  these  lands  as  l&j  in  the 
district  at  another  lump  sum,  and  returned 
a  list  of  the  same,  including  also  the  per- 
sonal property  and  the  house  lot  at  proper 
valuations,  to  the  clerk  of  the  district,  all 
being  thus  entered  in  the  name  of  Burton  W. 
Bishop.  In  July,  1898,  the  district  levied 
a  6-mill  tax  to  pay  debts  which  had  been  ac- 
cumulating for  several  years.  It  was  made 
payable  October  1,  1898.  N'o  rate  bill  waa 
made  out  until  October  6,.  1898.  Then  one 
was  made  out  in  which  Burton  W.  Bishop 
was  charged  with  $12.92,  this  being  6  mills 
on  the  assessed  valuation  of  all  the  property, 
real  and  personal,  in  the  district  so  owned 
by  himself  and  his  wife  on  October  1, 
1897.  No  attempt  waa  ever  made  to  collect 
any  part  of  this  $12.92  out  of  the  personal 
property,  and  no  personal  demand  was  ever 
made  or  served  upon  either.  On  September 
30,  1899,  the  collector  of  district  taxes  put 
on  record  a  certificate  of  lien  for  $12.92  on 
the  three  tracts  of  land  in  the  district.  In 
F^ruary,  1903,  Burton  W.  Bishop  paid  $3 
on  the  tax,  claiming  that  that  was  all  of  it 
that  was  legally  due  from  him.  Soon  after- 
wards this  suit  waa  brought.  The  defend- 
ants, in  their  answer  dented  the  validity  of 
the  proceedings  by  the  town  and  district, 
whi<^  were  stated  in  the  complaint.  No  ev- 
idoioe  was  offered  on  the  trit^l  to  show  the 
separate  value  of  either  of  the  three  tracts. 
Judgment  was  rendered  for  the  defendants, 
and  "that  said  tax  lien  is  void,  and  the  same 
is  hereby  set  aside  and  declared  of  no  ef- 
fect." 

Gen.  Stat.  1888.  S  3803;  Oen.  Stat.  1902, 
8  2297, — provided  that  "the  taxable  estate  of 
married  women,  other  than  separate  proper- 
ly, Bhall  be  set  in  the  lists  of  their  bus- 
bands."  The  exception  of  separate  property 
was  first  made  in  1880.  Pub.  Acts  1880,  p. 
625,  chap.  67.  At  that  time  there  were  com- 
paratively few  married  couples  whose  rights 
were  regulated  by  the  new  system  adopted 
in  1877.  The  tenn  "separate  {voperty  of  a 
married  woman"  had  anostabllshed  meanhig. 
It  was  "sueh  estate  only,  be  it  real  mt  per- 
sonalf  as  is  settled  on  her  for  her  sepanite 
use,  without  any  control  over  it  on  the  part 
of  her  husband."  Butler  t.  BwMngham,  S 
Day,  402,  407,  001,  6  Am.  Dee.  174.  It  does 
not  appear  that  the  land  of  Mrs.  Bishop  was 
of  such  a  character.  It  was  withfai  the  pow- 
er of  the  legislature  to  mske  this  statutory 
provision.  Taxes  are  naturally  a  charge  on 
Income.  Practically  a  husband,  whether 
married  before  or  after  1877,  is  apt  to  have 
the  management  of  his  wife's  lands,  and  to 
reedve  the  ineome  from  them.  1o  charge 
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him  primarily  with  the  duty  of  paying  the 
annual  taxes  on  her  real  estate,  and  to  re- 
lieve her  from  the  duty  of  returning  a  sep- 
arate list,  was  a  reasonable  r^ulation  of  a 
matter  of  personal  status.  It  might  be 
otherwise  were  he  compelled  to  pay  assess' 
ments  for  public  improvements  benefiting 
her  land,  which  would  be  properly  a  charge 
upon  the  land,  rather  than  upon  the  income 
from  it.  yew  London  v.  Miller,  80  Conn. 
112,  22  Att.  409.  The  omission  to  make  a 
separate  valuation  of  each  parcel  of  land 
was  invited  by  Burton  W.  Bishop.  He  Hated 
the  varioua  parcela  together  as  "73  acres." 
While  it  is  true  that  he  referred  in  that  con- 
nection to  the  back  of  the  list,  on  which  the 
acreage  and  aituation  of  each  were  separately 
described,  he  presented  them  on  the  face 
the  list,  which  is  the  place  on  which  to  en- 
ter the  valuation,  as  a  single  item.  He  is 
therefore  estopped  from  claiming  that  they 
should  have  been  valued  separately.  Albanjf 
Brewing  Co.  v.  Meriden,  48  Conn.  243,  245. 
As  he  also  listed  them  all  as  his  own  prop- 
erty, making  no  reference  to  the  fact  of  his 
wife's  ownership  of  two  of  the  parcels,  and 
that  the  house  was  on  one  of  tiiese,  he  Is 
equally  precluded  from  taking  any  benefit 
from  the  fact  that  in  the  grand  list  of  the 
district  they  were  not  entered  as  hers.  His 
act  naturally  led  to  this  irregularity. 

The  complaint  alleges  that  all  the  land  so 
listed  by  the  district  stood  in  the  name  of 
Burton  W.  Bishop,  but  that  his  wife  claims 
a  joint  interest  in  it.  The  finding  shows 
that  this  was  imtrue.  On  such  a  complaint 
the  court  of  common  pleas  was  justified  in 
dismissing  the  action  as  against  her.  While 
she  was  described  in  the  writ  as  the  wife  of 
Burton  W.  Bishop,  there  is  no  allegatiOD 
that  she  owned  any  of  the  property  in  ques- 
tion, or  Uiat  she  waa  made  a  party  because 
she  was  a  married  woman.  No  fair  notice, 
therefore,  was  givoi  her  of  the  real  nature 
of  the  plaintiff's  daim,  as  respects  her  lands. 
Aa  to  him,  however,  the  case  set  up  was  in 
part  made  out.  He  waa  the  owner  of  some 
of  the  land  assessed.  He  had  induced  its 
valuation  by  the  district,  together  with 
other  land  of  his  wife,  at  a  lump  sum  for 
the  whole.  He  was  justly  taxable  on  this 
amount. . 

It  is  found  that  no  notice  of  the  valuation 
made  by  the  district  was  ever  given,  nor  any 
meeting  held  of  the  assessors  and  selectmen 
to  act  up<m  applications  for  relief,  as  re- 
quired by  Gen.  Stat.  1902,  SS  2417,  2418; 
that  no  personal  demand  was  ever  nmde  up- 
on him  for  payment  of  the  tax;  and  that 
there  was  no  attempt  to  collect  it  out  oi  his 
personal  property.  None  of  these  matters 
were  in  issue  under  the  pleadings,  and  there- 
fore thqr  could  not  affect  the  disposition  of 
the  cause.  ■ 
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Tbe  answer  set  up  the  defoue  thst  iSia 
tax.  was  invalid  because  partly  laid  to  pay 
old  debts  which  had  been  in  arxear  for  years. 
It  was  the  duty  of  the  district  to  pay  them, 
and  taxation  was  the  proper  means. 

L&nd  cannot  be  foreclosed  under  a  lien  for 
taxes  on  personal  property.  But  it  does  not 
appear  that  any  part  (tf  what  is  now  due  to 
tbe  plaintiff  is  for  a  tax  on  persmal  proper- 
ty. The  $3  paid  on  account  was  not  applied 
by  either  party  to  any  particular  part  of 
the  indebtedness.  It  should  therefore  be  ap- 
plied as  the  justice  of  the  case  may  require. 
Chester  v.  Wheeltoright,  15  Conn.  662.  This 
will  be  best  secured  by  applying  it,  so  far  as 
necessary,  in  disehai^ge  of  that  portion  of 
the  tax  laid  on  account  of  the  personal  prop- 
erty (which  was  less  than  9I)>  and  treating 
the  balance  as  paid  to  reduce  the  amoimt 
due  for  the  proportion  of  the  tax  laid  est 
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aoeonnt  of  tbn  lands  owned  by  Bishop. 
For  the  irtude  of  tbe  residue  the  plaintiff 
is  entitled  to  a  foredosare  as  rejects  the 
tract  of  land  listed  bgr  the  distriefc  whiidi 
was  owned  by  Burton  W.  Kshop. 

The  judgment  appealed  fronif  in  dedaring 
the  lien  set  up  by  the  plaintiff  to  be  void, 
and  setting  it  aside,  went  h^ond  tbe  issue. 
Affirmative  relief  in  favor  of  a  defendant 
can  only  be  granted  when  it  is  asked  fw  hy 
a  cross-complaint  or  counterclaim. 

There  is  error.  The  judgment  of  the 
Court  of  Common  Pleas  is  set  aside,  and  the 
cause  remanded,  with  directions  to  dismiss 
the  suit  as  against  Mrs.  Bishop,  and  to 
grant  a  foreclosure  as  respects  tbe  tract  of 
land  owned  by  her  husband,  for  $0.92,  with 
interest  and  costs. 

The  other  Judges  oonoir. 


Knd  of  Cases  in  Book  66. 
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SHOWING  tbe  Cbange6,Progreu,  and  Derelopment  of  the  Law  durine  the  Second  Qaar^ 
ler  of  tbe  Judicial  7ear  beginning  witb  October  1, 1901,  Classified^ as  Followa: 

I.  Public,  Official,  and  Statctobt  Matters. 

II.  CONTBACTOAL  AND  (JOMHBRCIAL  IIbLATIOHB. 
III.  OOUFOIIATIONS  AMD  ASSOCIATIONa. 
lY.  DOHBSTIO  llBUTIOMB. 

V.  FmnciAKT  and  Thdut  Rblattonb. 

VI.  TuitTH;  Nbgligence;  Lnjcrub, 
VII.  Pkopebty  K[ght8  ;  Wills. 

VIII.  Civil  UaiiauiEa;  Hulks  and  Principus, 
IX  Ckimimal  Law  and  P&actiob. 


I,  Public,  Ofticial,  and  Statutort  Matters. 


Admiralty. 

The  jurisdiction  of  admiralty  of  a  libel 
«n  personam  for  breach  of  a  contract  to 
furnish  freight  to  be  carried  by  an  ocean 
transportation  line  at  about  a  certain  time, 
without  specifying  the  vessel,  is  sustained. 
(C.  C.  A.  4th  C.)  193. 

Emeutwa  and  adminiatratora. 

The  right  of  an  ancillary  administrator, 
who  has  been  compelled  to  pay  a  debt 
against  the  estate  after  he  has,  in  ignor- 
ance thereof,  turned  over  the  assets  in  his 
hands  to  the  principal  administrator,  to 
proceed  against  one  only  of  tbe  distribu- 
tees for  reimburBement,  is  sustained  where 
the  distribnteea  were  all  nonresidents,  and 
she  was  the  only  one  who  had  property 
within  the  state  subject  to  the  jurisdieticm 
of  Uie  court.    (W.  Va.)  884. 

Copyright. 

The  inadvertent  omission  of  a  copyright 
notice  from  tbe  publication  of  a  copyright- 
ed article  by  a  licensee  of  the  owner  of  the 
copyright  is  held  not  to  withdraw  the  pro- 
tection of  the  copyright,  or  absolve  another, 
wlio  publishes  the  matter  without  authority, 
from  liability  in  damages,  althoi^h  he  was 
ignorant  of  the  existence  of  the  copyright. 
(C.  C.  A.  7th  C.)  444. 

Bankruptoy. 

A  transfer  of  property  forbid3en  by  the 
bankruptcy  aet  is  held  not  to  he  effected  by 
the  appropriation  a  bank  of  the  balance 
of  the  bankrupt's  deposit  account  in  pay- 
ment of  bis  indebtedness  to  it  after  knowl- 
edge of  the  bankruptcy,  (a  O.  A.  7tiit  C.) 
«8. 

Tacm. 

The  fact  that  property  taxpayers  of  a 
parish  have  authorized  the  levying  of  a  5- 
mill  tax  on  all  property  in  the  parish,  in- 
cluding that  within  the  town  therein,  in  fa- 
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vor  of  a  partiealar  railroad  enterprise,  is 
held  to  be  no  constitutional  obstacle  to  the 
imposition  at  the  sune  time,  in  favor  of  the 
same  enterprise,  of  a  S-mill  tax  on  all  the 
property  within  the  town  by  the  vote  of  the 
property  taxpayers  therein.    (La.)  314. 

The  right  of  tbe  legislature  to  impose  up- 
on a  man  the  dut^  of  listing  in  his  own 
name  for  taxation  tbe  property  of  his  wife 
which  is  not  settied  on  her  for  her  separate 
use  is  sustained.    (Conn.)  980. 

Bank  assets  in  the  hands  of  its  assignee 
for  creditors  are  held  to  be  assesaabie  to 
him  for  taxation,  under  a  statute  making 
it  the  duty  of  trustees  to  list  for  taxation 
property  in  their  possession  as  such. 
(Miss.)  461. 

Bchoola. 

A  puUie  school  teacher,  who  repeats  the 
Lord's  Prayer  and  the  Twenty-Third  Psalm 
as  a  morning  exercise,  without  comment  or 
remark,  in  which  none  of  the  pupils  are  re- 
quired to  participate,  is  held  not  to  he 
conductii^  a  form  of  religious  worship,  or 
teaching  sectarian  or  religions  doctrine. 
(Ran.)  166. 

ttminent  domain. 
That  the  primary  purpose  of  a  branch 
trade  to  a  atone  quarry  ia  the  accommoda- 
tion of  the  owner  of  tbe  quarry  is  held  not 
to  prevent  the  eiosroUe  of  the  right  of  emi- 
nent domain  for  the  acquisition  of  a  right 
of  way  if  tiie  ti^dc  is  in  fact  intended  for 
the  .use  of  the  public,  which  will  be  enti- 
tled to  its  use  indienever  the  necessity  there- 
for arises.    (Me.)  387. 

Persons  in  possession  of  tide  land  under 
a  contract  with  the  state  for  its  purchase, 
although  they  have  not  fully  complied  with 
the  terms  of  their  contract  so  as  to  ob- 
tain a  legal  title  to  the  premises,  are  held 
to  have  an  interest  which  is  subject  to  J>e„ 
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taken  from  them  under  a  statute  giving 
the  right  to  acquire  ''lands,  real  estate,  or 
premises,"  by  right  of  eminent  domain  for 
railroad  purposes.    (Wash.)  897. 

The  collection,  storing,  and  distribution 
of  electricity  for  the  use  of  all  who  may 
need  it  upon  equal  and  reasonable  terms  is 
held  to  be  a  public  use,  justifying  an  ex- 
eroiBe  of  the  power  of  eminent  domain  for 
the  acquisition  of  &  right  of  way  for  the 
distributing  wires.    (N.  H.)  681. 

A  statute  permitting  the  condemnation 
of  private  property  for  the  purpose  of  es- 
tablishing a  private  road  or  highway  is 
held  to  be  unconstitutional.    (Kan.)  965. 

MunidpaX  corporations. 
See  also  mfra,  VI. 

The  cost  of  conatrueUng  a  plant  to  sup- 
ply itself  with  water  or  light  is  held  not 
to  be  an  ordinary  or  necessary  expense  of 
a  municipal  corporation.    (Ind.)  96. 

An  ordinance  imposing  a  mileage  tax  as 
a  condition  of  granting  a  street  railway 
company  the  privilege  of  using  the  streets 
is  held  to  be  witiiin  the  authority  conferred 
by  a  statute  providing  that  the  city  m&y 
give  the  privity  upon  such  terms  and  con- 
ditions, not  inconsistent  with  the  statute, 
as  the  autiiorities  shall  deem  for  the  best 
interests  of  the  public.    (111.)  959. 

An  Ordinance  prohibiting  Uie  emission  of 
dense  smoke  within  the  corporate  limits  of 
a  cily  is  held  to  be  a  valid  exercise  of  the 
police  power  erf  the  municipality.  (Minn.) 
441. 

The  power  of  a  municipal  corporation  to 
entur  into  a  contract  to  permit  tiie  erection 
in  its  streets  of  poles  to  carry  electric-light 
wires,  which  will  deprive  it  of  the  power  to 
exact  a  license  fee  to  cover  the  expense  of 
the  police  supervision  of  the  poles  and  wires, 
is  denied.    (Ark.)  238. 

The  right  of  a  municipal  corporation  to 
devote  a  portion  of  a  parcel  of  land  dedicat- 
ed for  a  public  park  to  the  establishment  of 
a  public  highway  ia  denied,  if  the  result 
will  be  to  cut  the  dedicated  tract  into  small 
parcels,  and  destroy  their  utility  for  the 
purpose  for  which  it  was  dedicated.  (III.) 
288. 

The  right  of  a  municipal  corporation 
which  has  a  contract  right  to  purchase  wa- 
terworks from  one  who  undertakes  to  con- 
struct and  operate  them,  to  sell  and  trans- 
fer it  to  a  third  person,  is  sustained. 
(Ind.)  117. 

Highioaj/a. 

Lessees  of  property  owned  by  a  city,  upon 
which  they  have  placed  a  building,  are 
held  to  be  entitled  to  recover  damages  for 
injuries  to  such  building  through  the  inter- 
ference with  light,  air,  and  access  by  the 
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construction  in  the  adjoinii^  street  of  an 
elevated  road  under  authority  of  the  munie- 
ipality,  even  though  the  lease  ia  renewed 
after  the  constracti<m  of  the  road.   (N.  Y.) 

625. 

The  use  of  streete  and  sidewalks  by  an 
individual  simply  for  his  own  convenienee 
and  accommodation  is  held  to  be  unauthor- 
ized, and  essentially  a  nuisance,  and  to 
make  such  indiTldual  liable  for  all  damages 
sustained  in  consequence  of  the  improper 
appropriation  of  the  street  or  aidewalk  ta 
his  own  personal  use.    (W.  Va.)  893. 

The  owner  of  a  lot  abutting  on  a  street 
is  held  to  have  no  right,  even  with  the  con- 
sent of  the  municipal  corporation,  to  con- 
struct an  area  to  reach  his  basement  upon 
the  sidewalk  in  such  a  manner  that  the  ap- 
proach to  and  from  it  is  in  front  of  his 
neighbor's  property,  thereto  interfering 
with  travel  in  front  of  sueh  property,  and 
with  tiie  view  to  and  from  it.    (Iowa)  100. 

The  construction  and  maintenance  of  a 
telephone  line  upon  a  rural  fairway  are 
held  not  to  be  an  additional  servitude  for 
which  Compensation  must  be  made  to  the 
owner  of  the  land  over  which  the  highway 
is  laid.    (Kan.)  171. 

The  operation  of  an  interurban  railway  1^ 
deetrie  power  upon  T  rails  through  a  city 
street  ^th  authority  to  carry  passengers, 
baggage,  mail,  and  light'  express  matter, 
running  no  more  than  two  cars  in  a  train, 
is  hdd  not  to  impose  an  additional  servi- 
tude on  the  street,  or  give  abutting  prop- 
erty owners  a  right  to  an  additional  com- 
pensation therefor.    (Ind.)  105. 

Hwlth  officers. 

The  determination  of  health  ofBoers  that 
private  property  is  a  nuisance  or  a  cause  of 
sickness  dangerous  to  health  is  held  to  be 
no  protection  against  liability  for  its  de- 
struction, if  the  property  is  in  fact  not  a 
nuisance  or  source  of  danger.    (Wis.)  907. 

Vse  of  flag  for  advertising. 
A  statute  providing  for  punishment  of 
persons  placing  words,  figures,  or  designs  on 
the  national  or  state  flag  for  advertising  or 
other  purposes,  or  using  or  displaying  a  flag 
so  decorated,  and  which  intends  to  prevent 
the  use  of^ags  already  decorated  as  well  as 
thuee  to  be  decorated  in  the  future,  ia  held 
to  be  void  as  depriving  persons  owning 
flags  so  decorated  of  their  properly  without 
due  process  of  law.   (N.  Y.)  189. 

Forbidding  disehargt  of  mnplojree  belong; 
to  labor  union. 
A  statute  which  makes  it  unlawful  to  dis- 
charge an  employee  because  he  belongs  to  a 
lawful  labor  organisation,  and  which  pro- 
rides  for  the  recovery  of  damages  for  such 
discharge,  is  held  to  be  void.    (Kaiu)  185. 
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Limiting  recovery  for  libel. 
The  right  of  the  legislature  to  remove  the 
liability  for  punitive  damagee  in  libel  suits 
in  cases  where  a  retraction  is  made  upon 
notice  is  sustained;  but  the  right  to  limit 
the  liability  in  such  case  to  special  dam- 
ages is  denied.   (N.  C.)  648. 

Ohanging  Hme  of  eleoHon. 

The  power  of  the  le^slature  to  increase 
the  term  of  a  public  oflBcer,  whioh  is  fixed 
by  the  ConstituUon  at  not  more  than  six 
years  in  a  period  of  eight  years,  1^  an  aet 
which  operates  to  postpone  the  date  of  his 
aucorasor'H  eteetiw,  so  as  to  permit  him  to 
hold  over  beyond  the  six-year  period,  is  de- 
nied.   (Ind.)  82. 

Regulating  practice  of  medicine. 

Requiring  an  applicant  for  a  license  to 
practise  medicine  to  produce  a  diploma  from 
a  medical  school  the  requirements  of  which 
sliall  have  been  "in  no  puticular  less  than 
those  preserihed"      a  specified  assodation 


of  medical  collies  is  held  not  unjustly  to 
discriminate  against  other  schools,  although 
such  association  is  composed  of  schools 
teaching  only  one  system  of  medicine. 
(Cal.)  240. 

Regulating  right  to  vote. 
The  right  of  the  legislature  to  require  a 
person  ooining  into  the  state  to  take  up  his 
residenee  to  evidence  that  faet^  in  order  to 
entitle  him  to  exendse  the  elective  fran- 
chise, by  registering  the  intent  in  a  public 
teooM,  and  to  deny  him  the  ri^t  to  have 
his  name  plaoed  on  the  registry  of  voters 
until  the  expiration  of  a  certain  time  after 
the  making  of  sueh  record,  is  sostatned. 
(Md.)  398. 

Employment  agency. 
Hhe  power  of  the  legiatature  to  limit  the 
charges  which  the  owner  of  an  employment 
agency  may  main  for  his  services  is  denied. 
(Cal.)  928. 


IL  Contractual  and  Coiuibrcial  Rblationb. 


Extra  services  rendered  to  a  person  after 
tihe  became  insane  are  held  not  to  be  pre- 
sumed to  have  been  intended  as  a  gratuity, 
where,  before  becoming  insanp,  she  lived 
with  the  person  performing  the  services  un- 
der a  contract  that  the  latter  was  to  board 
and  care  for  her  for  a  fixed  price,  and,  un- 
til innanity  supervened,  payments  for  sueh 
board  and  care  were  regularly  made.  (N. 
J.  Err.  &  App.)  591. 

Moral  obligation  as  consideration. 

The  moral  obligation  of  a  son  to  support 
his  mother  is  held  not  to  be  a  sufficient  con- 
Bideration  to  support  a  promise  to  reimburse 
the  town  for  expenses  incurred  for  that  pur- 
pose.   (Me.)  395. 

Banks. 

A  hank  which  receives  in  the  ordinary 
course  of  business  a  check  drawn  upon  it, 
presented  by  a  bona  fide  holder,  who  is  with- 
out notice  of  the  fact  that  payment  thereof 
has  been  stopped,  and  which  pays  t)ie 
amoimt  thereof  to  such  holder,  ia  held  not 
to  be  able  afterwards  to  recover  back  the 
money  as  paid  by  mistake,  on  the  ground 
that  payment  of  the  check  had  been  coun- 
termanded by  the  drawer.  (N.  J.  Err.  & 
App.)  699. 

Bonds. 

If  a  bank  clerk,  during  a  series  of  years 
covered  by  difl'erent  bonds  guaranteeing  a 
bank  against  "loss"  through  his  acts,  falsi- 
fies the  accounts  of  a  customer  so  as  to 
give  him  a  ftctitioua  credit,  it  is  held  that 
the  court,  in  determining  the  liability  of 
the  surety  on  the  last  bond,  will  appropriate 
the  deposits  of  the  customer,  made  during 

ee  i^.  R.  A. 


that  time,  to  the  checks  drawn  during  the 
same  term;  and  if,  when  so  applied,  the 
drafts  have  not  exceeded  the  deposits,  it 
ia  held  that  no  loss  has  resulted  to  the 
bank  for  which  the  last  surety  can  be 
charged.    {C.  C.  A.  6th  C.)  777. 

Sureties  on  an  executor's  bond  are  held 
to  be  liable  to  creditors  of  the  estate  for 
their  distributive  shares  of  an  indebtedness 
owing  from  him  to  the  estate  at  the  time 
of  bis  qualification  as  executor,  for  which 
the  statutes  make  him  liable  on  his  final  set- 
tlement as  for  80  much  money  in  his  hands, 
although  he  was  at  the  time  of  his  quali- 
fication insolvent,  and  the  sureties  execut- 
ed the  bond  without  knowledge  of  his  in- 
debtedness or  insolvency.    (Or.)  6S4. 

Brokers. 

A  real-estate  broker  is  held  not  to  be 
entitled  to  a  commission,  where,  after  hav- 
ing produced  a  customer  willing  to  nego- 
tiate for  the  lease  which  he  was  employed 
to  effect,  the  principal  in  good  faith  de- 
cides not  to  lease,  terminates  the  negotia- 
tion, and  discbaiges  the  broker,  although  the 
principal  subsequently  again  deeides  to 
lease,  and  makes  a  contract  wiUi  the  cus- 
tomer produced  by  the  broker.  (Mass.) 
982. 

Assignment. 

As  between  successive  assignments  of  a 
fund  in  the  hands  of  a  third  person,  the 
one  which,  being  acquired  without  notice  of 
prior  ones,  is  first  brought  to  the  knowl- 
edge of  the  depositary,  is  held  to  be  enti- 
tied  to  priority.  (P«.)D76^0.^,,^GoOgle 
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RfuBuiti  or  Dbcisionb. 

(0oirrRA.OTFA.L  AMD  ComCBRCIAIj  BlLATIONS.) 


Law  partnership. 
The  doctrine  of  quantum  meruit  is  held 
Hot  to  be  applicable  to  limit  the  amount  of 
recovery,  in  favor  of  the  estate  of  a  de- 
ceased member  of  a  firm  of  attorneys,  to  the 
value  of  services  performed  during  the  de- 
cedent's lifetime,  where  the  compensation 
was  to  be  a  contingent  fee,  and  the  surviv- 
ing partner  condiictB  the  litigation  to  a 
successful  termination^  and  thereby  earns 
the  fee.    (Miss.)  821. 

Release. 

The  mention  of  certain  injuries  known 
to  have  resulted  from  an  accident,  in  a  re- 
lease by  an  injured  person  of  the  right  of 
action  against  the  one  responsible  for  the 
accident,  is  held  not  to  preclude  general 
language  used  in  the  release  from  having 
the  effect  of  releasing  liability  for  all  in- 
juries, even  those  not  known  at  the  time  or 
specified  in  the  release.    (Tex.)  734. 

A  release  exacted  by  a  railroad  com- 
pany as  a  condition  of  permitting  an  in- 
jured employee  to  return  to  work,  without 
any  undertaking  on  its  part  to  continue  the 
employment  any  longer  than  may  be  satis- 
factory to  it,  is  held  to  be  without  consid- 
eration, and  not  binding  on  the  emplc^ee. 
(Tex.)  741. 

Usury. 

The  execution  of  a  note  by  a  principal  to 
his  surety  for  the  amount  paid  by  the  lat- 
ter in  satisfaction  of  the  obligations  for 
which  he  waa  surety  is  held  not  to  deprive 
him  of  the  right  to  have  usury  in  the  prin- 
cipal obligations  purged,  and  give  the  sure- 
ty the  right  to  recover  the  face  of  the  note 
including  the  usury,  unless  tha  principal  re- 
quested the  surety  to  pay  1^  or  stood  by 
and  permitted  him  to  do  so  In  ignorance  of 
the  usniy.    (Ky.)  270. 

Billa  of  lading. 

A  carrier  which  issues,  in  exchange  for 
bills  of  lading  surrendered  to  it,  orders  di- 
recting tlie  delivery  of  grain  en  route  to 
certain  purchasem  or  the  consignee  or  hia 
order  on  presentation  of  the  orders,  and 
stamps  across  the  face  of  them  a  statement, 
signed  by  its  agent,  that  cars  will  be  de- 
livered on  them  the  same  as  on  the  bills  of 
lading  taken  up,  is  held  to  be  thereby 
charged  with  notice  of  the  rights  of  a  bank 
to  which  the  orders  are  transferred  upon 
the  indorsement  of  the  consignee,  and  to  be 
liable  to  it  in  an  action  for  the  conversion 
of  the  grain  by  delivering  it  to  the  pur- 
chasers from  the  consignee  upon  the  lat- 
ter's  written  instructions  without  presen- 
tation of  the  orders.  (K.  J.  Err.  &  App.) 
695. 

MiUing-in-trnnAit  agreement. 
A  miUing-in-trnnsit  agreement  between  a 
M  L.  R.  A. 


manufacturer  and  carrier,  which  the 
former  is  to  be  credited  on  its  frei^t  bills 
for  manufactured  goods  shipped  the  freight 
paid  on  raw  material  shipped  to  the  mill,  is 
held  not  to  be  prohibited  by  statutes  for- 
bidding  the  granting  of  any  rebate  to  ship- 
pers.   (Alias.)  453. 

iAmiting  carrier's  liability. 

That  the  courts  of  one  state  will  uphold  a 
contract  made  in  another,  where  it  was  val- 
id, limiting  the  liability  of  a  carrier  for  loss 
of  property  in  its  possession  for  transpor- 
tation, by  fire  not  caused  by  its  negligence, 
is  decided  where  the  loss  occurred  in  the 
state  where  the  contract  was  made,  although 
the  sliipment  was  to  extend  into  the  state 
where  the  action  is  broiight,  by  tbe  Con- 
stitution of  which  the  contract  would  have 
been  invalid.     (Ky.)  275. 

A  carrier  of  live  stock  is  held  not  to  be 
able  to  exempt  itself  from  liability  for  loss 
caused  by  delay  in  transportation  occaatoned 
by  the  negligence  or  misfeasance  of  itself 
or  its  servanta,  by  a  contract  with  the  ship- 
per providing  that,  in  case  of  any  unusual 
detention  of  the  live  stock  caused  by  tbe 
negligence  of  the  carrier  or  its  servants  or 
connecting  carriers,  the  shipper  should  ao- 
oept  as  full  oompensatiott  the  amount  ac- 
tually expended  by  him  in  tbe  purchase  of 
food  and  water  for  the  stodc  while  so  de- 
tained.   (W.  Va.)  871. 

Insurance. 
See  also  infra,  TV. 

An  insurance  company  which  has  deliv- 
ered a  check  to  the  beneficiary  named  in  a 
life-insurance  policy  for  the  amount  due 
under  it  is  held  to  have  no  right,  in  a  suit 
to  enforce  payment  of  the  check,  to  compel 
her  to  interplead  with  creditors  of  a  cor- 
poration of  which  the  insured  was  a  mem- 
ber, who  claim  that  they  are  entitled  to  the 
proceeds  of  the  policy  because  the  premiums 
were  paid  out  of  the  funds  of  the  corpora- 
tion.   (Ind.)  89. 

If  dynamite  has  been  kept  upon  property 
insured  by  a  policy  providing  that  it  shall 
be  void  if  dynamite  is  kept,  used,  or  allowed 
thereon,  it  is  held  that  no  recovery  can  be 
had  on  tlie  policy,  although  the  dynamite 
had  nothing  to  do  with  the  loss.  (Cal.) 
255. 

A  matter  specifically  inquired  about  in  a 
question  propounded  by  an  insurance  com- 
pany to  a  party  seeking  to  obtain  a  policy 
of  life  insurance,  and  the  answer  thereto, 
are  heid  to  be  equal  to  an  agreement  that 
the  matter  inquired  about  is  material ;  and 
any  misrepresentation  in  the  answer  is  held 
to  avoid  the  policy,  though  the  matter  may 
not  have  been  really  material  to  the  risk 
in  the  particular  case.    (La.)  322. 

A  husband  "^..^JtHJj^^^g^^  a 


KtsaM&  OF  DH0I8IONB. 
(Corporations  and  Associationb— Domkstio  UaLATioNS.) 


007 


BOuse  which  is  on  her  separate  estate  is 
held  to  have  no  insurable  interest  therein. 
(W.  Va.).  ti57. 

The  interest  of  an  owner  of  property 
whieh  another  hoIdE  under  his  option  to  pur- 
chase, which  is  irrevocable  by  the  owner, 
but  which  the  holder  of  the  option  has  not 
bound  himself  to  accept,  is  held  to  be  the 
sole  and  unconditional  ownership  of  the 
property  within  the  meaning  of  an  insur- 
ance policy.    (C.  C.  A.  8th  C.)  569. 


A  contract  for  present  insurance  is  held 
not  to  be  made  by  an  applicant  who  gives 
his  note  for  the  first  premium  in  considera- 
tion that  a  policy  shall  be  issued,  where 
his  examination  is  to  be  made  in  the  fu- 
ture, and  he  expressly  stipulates  that  the 
note  shall  not  be  negotiated  until  the  policy 
has  been  delivered  and  acc^ted.  (Wyo.) 
812. 


ITt.  COKFORATIOHB  AND  ASSOCIATICUrB. 


Corporaiions. 

Holders  of  stock  in  a  corporation,  tfae 
property  of  which  has  been  sold,  are  held 
to  have  no  right  to  maintain  a  suit  to  en- 
force a  trust  in  such  property  for  their 
own  benefit,  on  the  theory  that  the  directors 
of  the  company  were  guilty  of  fraud  in  dis- 
posing of  it.    (Utah)  784. 

The  decision  of  the  Comptroller  of  the 
Currency  that  it  is  necessary  to  collect,  and 
his  requisition  of,  a  certain  percentage  of 
the  liability  of  the  shareholders  of  a  nation- 
al bank  in  order  to  pay  its  debts,  is  held 
not  to  be  a  decision  that  a  larger  percentage 
will  not  be  necessary ;  and  he  is  held  to  have 
plenary  power  to  make  successive  assess- 
ments until  the  full  liability  of  the  share- 
holder is  exhausted.    {0.  C.  A.  8th  C.)  971. 

That  the  courts  of  the  state  of  a  stock- 
holder's residence  will  not  take  jurisdiction 
of  a  suit  by  one  creditor  of  the  corporation, 
on  behalf  ef  all,  to  enforce  his  statutory  lia- 
bility to  contribute  towards  the  payment  of 
the  corporate  debts  in  advance  of  any  ju- 
dicial determination  of  his  proportionate 
liability,  is  decided  where  the  corporation 
was  created  in  another  state,  the  laws  of 


which  wmtemplate  only  a  pro  rata  contri- 
bution to  ddbts,  to  be  enforced  in  an  equi- 
table proceeding  againnt  all  stodcholders, 
in  which  the  rights  and  liabilities  of  all  par- 
ties can  be  adjusted  at  once.   (R.  I.)  473. 

Bmlding  and  loan  asaociaUotu. 
On  foreclosure  by  the  receiver  of  an  in- 
solvent building  and  loan  asaodation  against 
a  borrowing  member  who  had  paid  his 
dues  and  assessments  promptly  until  the 
association  was  dissolved  by  the  appoint- 
ment of  a  receiver,  it  is  held  that  the  le- 
ceiver  is  not  entitled  to  change  such  member 
with  the  so-called  earned  premium,  where 
such  premium  is  in  the  form  of  a  deduction 
from  the  sum  loaned.     (Fla.)  346. 

Bertevolent  societies. 
The  supreme  lodge  of  a  mutual  benefit 
society  which  has  authorized  its  agent,  n 
local  lodge,  to  initiate  members  into  the 
order,  is  held  to  be  liable  for  injuries  in- 
flicted upon  a  candidate  by  the  use  of  a  me- 
chanical goat  in  the  initiation  ceremony, 
although  it  has  not  authorized  the  use  of 
such  contrivance.    (S.  C.)  723. 


IV.  DOHBSTIC  RblATIONP. 


Dower, 

A  purchaser  who  buys  land  subject  to  a 
wife's  oontii^nt  dower  right  is  held  to  as- 
sume the  risk  thereof,  and  not  to  be  enti- 
tled to  have  the  same  charged  up  to,  or  set 
ufT  against,  the  purchase  price.  (W.  Va.) 
880. 

Breach  of  promise. 
Where  one  of  the  parties  to  a  marriage 
contract  fails  to  perform  his  agreement  at 
the  time  fixed  for  the  ceremony,  no  rea- 
sonable excuse  existing  for  such  failure,  it 
is  held  that  Che  other  party  may  rescind  the 
contract,  and  maintain  an  action  for  dam- 
ages.   (Neb.)  798. 

Bnoumbrance  of  entirety  estate. 
A  conveyance  |^  a  married  woman  of  an 
estate  held  by  her  by  entireties  with  her 
husband  to  a  trustee  for  the  purpose  of 
66  L.  B.  A. 


having  it  conveyed  to  the  husband  to  en- 
able him  to  mortgage  it  to  secure  a  loan  for 
his  own  benefit  is  held  to  be  void  under  a 
statute  prohibiting  her  from  entering  into 
a  contract  of  suretyship.  (Ind.)  632. 
Fraudulent  conveyance  to  wife. 
A  conveyance  by  an  insolvent  of  practical- 
ly all  his  property  to  his  wife  in  trust,  to 
manage  and  pay  such  of  his  debts  as  may 
seem  judicious  to  her,  and,  at  his  decease, 
to  distribute  the  estate  as  he  shall  appoint, 
and,  in  the  absence  of  appointment,  among 
his  heirs  at  law,  is  held  to  be  void  as 
against  his  creditors.    (Mass.)  421. 

Agreement  for  separation;  wife's  support. 

An  agreement  made  by  husband  and  wife 
in  contemplation  of  separation,  through  the 
intervention  of  a  trustee,  as  to^e  wife's 
support,  is  held  to  bcDi^itind^  WQ^I^^C 


RAauHfi  OP  Dbcisionb. 
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during  the  continuance  of  the  separation, 
the  husband  may  have  specifically  enforced 
if  it  is  fair  and  reasonable  and  free  from 
fraud  and  concealment.     (Mass.)  427. 

Community  property;  effect  of  divorce. 

One  who  voluntarily  leaves  the  jurisdic- 
tion and  the  domicil  and  ooininunitv  proper- 
ty located  within  the  state,  and  obtains  a 
decree  of  divoroe  in  another  jurisdiction,  is 
held  to  have  no  right  to  maintain  an  inde- 
pendent action  thereafter  in  the  former  ju- 
risdiction for  a  division  of  the'  oommnnity 
proper^.  (Idaho)  60. 
Divorced  icife'a  right  to  in$uranoe  on  huS' 
hoMd't  life. 

The  rights  of  a  woman  in  a  benefit  oer- 


tificate  on  her  husband's  life  are  held  not 
to  be  terminated  by  a  divorce,  where  the  cer- 
tificate is  made  payable  to  her  by  name, 
and  the  statutes  permit  such  certifioate  to 
be  issued  in  favor  of  the  wife  or  I^atee, 
while  no  attempt  is  made  to  change  the 
beneficiary  after  the  divorce.    (Iowa)  164. 

Adopted  child. 
A  statute  providing  that  an  adopted  child 
shall  become  and  be  an  heir  at  law  of  the 
person  adopting  it  ia  held  not  to  make  it 
an  heir  by  right  of  Tepresentation,  in  oase  of 
the  deaUi  of  such  porson,  of  his  or  her  rela- 
tivea.    (Mich.)  437'. 


V.  FiDUCIAUY  AHU  TBUST  RKLATIONB. 


A  director  or  managing  oflSoer  of  a  corpo- 
ration having  a  knowledge  of  the  condition 
of  the  aiFairs  of  sneh  corporation,  because 
of  the  trust  relation  and  the  superior  op- 
portunities afforded  for  acquiring  informa- 
tion, is  held,  before  he  can  rightfully  pur- 


dmse  the  stock  of  one  not  actively  engaged 
in  the  management  of  its  affairs,  to  be 
bound  to  inform  such  stodcholder  of  the 
true  condiMon  of  the  affairs  of  the  oorpoxB- 
tiou.    (Kan.)  261. 


VI.  TOKTB;  NsOUaENCE;  iHJDBtES. 


One  not  belonging  to  the  proscribed  class 
is  held  to  have  a  right  of  action  for  the 
actual  damages  suffered  in  case  he  i^  or- 
dered from  the  grounds,  when  visiting  n 
plaoe  of  public  resort  and  behaving  in  a 
proper  manner,  by  the  mannger  or  his  rep- 
resentative, in  a  way  to  subject  him  to 
humiliation  or  disgrace,  although  the  act 
is  done  through  mistake.    (Wash.)  802. 

Tort  of  minor  child. 
The  liability  of  a  father  for  a  tort  of  his 
minor  child  with  which  he  was  in  no  way 
connected,  which  he  did  not  ratify,  and 
from  which  he  did  not  derive  any  benefit,  is 
denied.  (Ga.)  U58. 

ExpUmon  of  naphtha. 
One  delivering  gas  naphtha  to  a  con- 
signee in  a  tank  car  provided  1^  himself 
is  held  to  be  liable  in  ease  a  servant  of  the 
consignee,  whose  duty  it  is  to  unload  the 
car,  is  killed  by  an  explosion  due  to  the 
fact  that  the  car  is  in  such  defective  condi- 
tion that  it  cannot  be  unloaded  in  the  or- 
dinary way  with  safety.  (Va.)  792. 

Obatruotion  of  river. 
Flood  water  of  a  river,  which  forms  a 
continuous  body  with  the  water  flowing  in 
the  ordinary  channel,  or  whii&  has  de- 
parted from  the  channel  presently  to  return, 
is  held  to  be  necessarily  regarded  as  a 
part  of  the  stream,  in  ooiuidering  the  right 
to  olstruct  its  flow.  (Mont.)  556. 
06  U  B.  A. 


Injury  to  employee. 
The  right  of  an  employee  to  recover  dam- 
ages of  a  railroad  company  for  an  injury 
proximately  caused  by  his  Wolation  of  n 
penal  .statute  or  municipal  ordinance  is  de- 
nied, even  though  the  empl<^r  may  liave 
directed  the  employee  to  violate  the  law. 
or  may  have  sanctioned  the  oontinuance 
of  a  custom  amounting  to  a  eontntvention 
of  the  law.    (Ga.)  ."iOfl. 

Injury  to  employees  of  lessee  of  railroad. 

Statutory  permission  to  a  railway  com- 
pany to  lease  its  property  is  held  not  to 
absolve  it  from  liability  for  injuries  to  em- 
ployees of  the  lessee  because  of  defects  in 
the  rolling  stock,  although  they  are  due 
solely  to  the  lessee's  negligence,  unless  the 
statute  so  provides.    (FU.)  75. 

Injury  by  servant. 

An  act  done  by  a  servant  while  engaged 
in  the  work  of  his  master,  hut  entirely  dis- 
connected therefrom,  and  solely  for  the  ae- 
eompl ishiuent  of  the  malicious  or  mischiev- 
ous purpose  of  the  servant,  is  held  not  to 
render  the  master  liable  for  injuries  to  a 
third  person  resulting  from  such  act.  (N. 
J.  Err.  &  App.)  692. 

'Negligence  of  indepmdent  contractor. 

Engaging  an  independent  contractor  to 
nwke  a  street  improvement  is  held  not  to 
relieve  a  munieipalify  from  liability  for 
injuries  to  traveIe^tllI??!^@(y©g4(5on- 
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dition  of  the  street  during  the  performance 
of  the  work,  if  the  work  will  of  necessity 
render  the  highway  uneuife  unless  it  is  prop- 
erly guarded  and  lighted.    (Ind.)  119. 

The  employment  of  an  independent  con- 
tractor to  do  blasting  is  held  not  to  re- 
lieve the  employer  from  liability  for  inju- 
ries caused  by  negligence  in  doing  the  work, 
if  he  is  himself  controlling  the  work  in 
whole  or  in  part,  and  the  character  of  the 
negligence  is  such  us  to  render  him  respon- 
sible for  it.     (Ky.)  941. 

Negligence  of  vice  principal. 
A  person  placed  by  a  railroad  company  in 
charge  of  the  operation  of  a  pile  d^^^'er  and 
the  car  upon  which  it  is  carried,  with  dia- 
eretion  to  determine  when  to  remove  the  ap- 
paratus from  the  main  track  to  avoid  pass- 
ing traind,  and  the  method  of  doing  so,  and 
with  authority  to  direct  the  acts  of  the 
other  employees  in  accomplishing  that  pur- 
pose, is  held  to  be,  with  r^ard  to  that  mat- 
ter, a  foreman  or  vice  principal.  (HI.) 
297. 

Injury  to  passenger. 

A  railroad  company  is  held  not  to  be 
bound  to  warn  passengers  who  have  left 
itti  ears  while  being  ferried  across  a  river 
of  the  danger  of  attemptii^  to  re-enter  them 
after  the  train  has  begun  to  move,  at  a  point 
where  it  is  necessary  suddenly  to  increase 
the  speed  to  give  momentum  to  ascend  the 
incline  to  the  land.  (Wash.)  804. 

The  intentional  kicking,  without  just 
cause  or  excuse,  by  a  street-car  conductor, 
of  a  boy  who  was  attempting  to  board  the 
ear  to  become  a  passenger  is  held  to  justify 
an  award  of  eicemplary  damages  against  the 
street  car  company,  although  the  conductor 
honestly  believed  that  the  hoy  was  attempt- 
ing to  steal  a  ride.    (Mo.)  486. 

Injury  by  street  ear. 

A  street  car  company  is  held  not  to  owe 
to  a  person  upon  a  street,  where  its  car  has 
stopped  to  receive  him  as  a  passenger*  the 
same  high  degree  of  care  with  respect  to 
defects  in  the  car  while  he  is  approaching 
to  enter  it,  that  it  owes  to  passengers  ac- 
tually on  board.    (Mass.)  980. 

If  the  motorman  in  charge  of  an  elec- 
tric car  going  at  a  high  rate  of  speed  sees 
a  runaway  team  approaching  a  crossing 
under  such  circumstances  as  must  suggest 
to  any  mind  that  a  collision  is  probable, 
and  makes  no  effort  to  control  or  stop  his 
car,  it  is  held  that  he  is  guilty  of  that 
wanton  and  reckless  disregard  of  human  life 
which  amounts  in  law  to  intentional  wrong. 
(Wis.)  912. 

Injury  to  third  person  hy  d«feet  in  aHiete 

Mid. 

The  seller  of  a  ddesaddle  to  a  husband  is 

CC  L.  R.  A. 


held  to  be  under  no  duty  to  the  wife,  for 
whose  use  he  knows  it  to  have  been  pur- 
chased, which  will  render  him  liable  to  her 
for  negligence  in  its  defective  constrtfetion. 
(C.  C.  A.  3d  O.)  924. 

Negligence  of  city  offidals. 

A  municipal  corporation  is  held  to  be 
performing  a  ministerial  public  duty  in 
maintaining  a.  fire  station,  and  to  be  liable 
in  dams^s  to  an  employee  for  personal  in- 
juries sustained,  resulting  from  neglect  on 
the  part  of  the  corporation  to  furnish  him 
a  reasonably  safe  place  in  which  to  work. 
(Kan.)  181. 

That  a  portion  of  a  city  building  is  de- 
voted to  the  housing  of  several  of  the  ex- 
ecutive departments  of  the  city,  which  col- 
lect money  for  the  city,  is  held  not  to 
take  it  out  of  the  rule  that  the  municipal- 
ity is  not  liable  for  the  n^ligence  of  those 
to  whom  are  intrusted  the  care  and  custody 
of  buildings  used  exclusively  for  the  per- 
formance of  duties  imposed  upon  the  mu- 
nicipality by  statute.    (Mass.)  429. 

Injury  to  tenant;  landlord's  liability. 

A  landlord  is  held  not  to  be  liable  for  the 
damages  resulting  to  the  tenant  or  a  member 
of  his  family  through  stcknesB  caused  by 
breach  of  his  covenant  to  repair,  either  in 
tort  or  upon  the  contract.    (R.  I.)  478. 

The  liability  of  a  landlord  for  injury  to  a 
tenant  because  of  defects  in  the  construction 
of  the  building  on  Vie  leased  premises,  of 
which  he  had  no  knowledge,  and  which  were 
so  hidden  that  there  was  no  way  of  dis- 
covering them  without  undoing  a  portion 
of  the  conxtniction  woik,  is  denied.  (Mo.) 
484. 

Injury  ut  highway. 
The  precipitation  of  one  riding  in  a  ve- 
hicle drawn  by  a  horse  into  a  stream  ernes- 
ing  a  highway  at  a  place  where  a  bridge  is 
open  and  unguarded,  after  the  horse  has 
traveled  60  to  80  feet  after  being  frightened, 
during  which  time  the  driver  is  struggling 
to  master  him,  is  held  not  to  be  within  the 
exception  to  the  role  that  a  municipal  cor- 
poration is  not  liable  for  injuries  caused 
by  defects  in  the  streets,  if  the  Injured  per- 
son was  brought  into  contact  witii  the  de- 
feet  1^  the  running  away  of  a  horse,  which 
permits  a  reoovery  in  case  the  loss  of  control 
of  the  horse  was  only  momentary.  (Wis.) 
915. 

A  plank  sidewalk  Is  held  not  to  be  ho 
unsafe  as  to  render  a  municipal  corporation 
liable  to  one  who  falls  upon  it  because  his 
cane  goes  through  it,  although  it  is  so  old 
that  the  edges  of  the  planks  have  become 
decayed,  and  adjacent  to  the  cracks  thej- 
mlt  not  withstand  the  pressure  of  the  cane, 
where  the  defect  is  not  such  aa^  attract 
attention.    (Mich.)  98(Jigitized  by  VjOOglC 
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Hercbanta  who  use  a  portion  of  the  side- 
walk adjoiDing  Uieir  place  of  bnflinesB  for 
reeeiving  and  shipping  goods  to  such  an  ex- 
tent that  travelers  are  limited  to  the  use  of 
a  narrow  paesageway  during  most  of  the 
business  hours  of  th«  day  are  held  to  be 
bound  to  use  reasonable  care  to  see  that 
such  passageway  is  kept  safe,  and  are  not 
to  be  T^rded  as  having  done  so  if  they 
have  permitted  it  to  be  strewn  with  straw 
and  loose  bananas.    (HI.)  78. 


'  Dbctuonb. 

Rbmvoibb;  Bira.BS  and  Prihciplbs.) 

Libel. 

A  newspaper  publication  stating  that  a 
man  is  a  eunuch  is  held  to  tw  aetifmable 
per  86.    (Kan.)  286. 

The  public  right  of  comment  or  criticism 
upon  the  acts  of  an  author  and  instructor 
in  a  university  is  held  not  to  extend  to  an 
attack  upon  bim  individually,  or  to  justify 
defamation  of  bis  ebaraeter.    (N.  Y.)  618. 
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Continued  use  of  a  right  of  way  which 
originated  in  necessity  after  the  necessity 
has  ceased  is  held  not  to  become  adverse 
until  notice  of  the  adverse  claim  is  brought 
home  to  the  owner  of  the  servient  estate. 
(Mich.)  431. 

Party  wall. 
A  promise  by  an  adjoining  lot  owner  to 
the  builder  of  a  party  wall  to  compensate 
him  for  the  use  tiiereof  is  held  to  be  per- 
B<mal  to  the  promisee,  and  not  a  covenant 
running  with  his  land.    (Neb.)  673. 

Division  of  lake  bed. 
If,  in  granting  land  bordering  on  a  small 
lake  capable  of  private  ownership,  the  lines 
are  run  through  the  lake,  it  is  held  that  no 
riparian  right  to  the  use  of  the  whole  lake 
is  acquired  by  any  grantee,  and  that  bar- 
riers may  be  placed  along  tbe  division  lines 
which  will  exclude  the  owners  of  all  other 
portions  of  the  lake  bed  from  the  use  for 
boating  purposes  of  the  water  within  them. 
(Pa.)  829. 

Bubterranean  leaten. 
A  railroad  company  which  sinks  a  large 
and  deep  well  on  its  own  proper^  to  se- 
cure water  for  the  use  of  its  shops  and  en- 
gines is  held  not  to  be  liable  for  injury 
thereto  caused  to  the  owners  of  neighbor- 
ing land,  although  it  pumps  therefrom  such 
large  quantities  of  water  that  the  subter- 
ranean water  is  drawn  from  the  surround- 
ing lands,  and  the  wells  thereon  are  deprived 
of  their  water  supply.    (Tex.)  738. 

Burfaoe  viaters. 
The  right  of  an  owner  to  protect  his  land 


from  Burfiioe  water,  and,  in  the  inteiert  of 
good  husbandly,  to  drain  lagoons  or  basins 
thereon  of  a  temporary  character  by  dis- 
charging Bueh  snrfaoe  waters  by  means  of 
artifieisl  channels  into  a  natural  surface- 
water  drain  on  his  property,  and  through 
such  drain  or  channel  on  and  over  the  land 
of  another,  is  sustained,  provided  he  acts 
in  a  reasonable  and  careful  manner  and 
without  negligence.    (Neb.)  601. 

Property  right  in  game. 
In  granting  an  easement  across  his  prem- 
ises for  the  purpose  of  a  public  highway, 
the  owner  of  proper^  is  held  sot  to  sur- 
render to  the  public  his  right  to  foster  and 
protect  wild  game  on  the  land;  and  the  pub- 
lic is  held  to  have  no  right  to  pursue  and 
kill  tbe  game  while  temporarily  passing  to 
and  fro  across  the  highway.    (Minn.)  430. 

Fiwtwee. 

A  railroad  constructed  by  one  party  upon 
the  land  of  another  from  materials  furnished 
by  the  latter,  imder  an  expresss  agreement 
that  the  road  should  be  the  property  of  the 
owner  of  the  land,  and  should  remain  so 
until  paid  for  by  the  party  constnictin;;  it, 
when  a  bill  of  sale  should  be  made  to  the 
latter,  is  held  to  be  a  fixture  and  a  part 
of  the  realty.    (W.  Va.)  33. 

Willa. 

Estates  distinctly  limited  by  a  will  for 
life  are  held  not  to  be  enlarged  into  abso- 
lute estates  by  failure,  for  remoteness,  of 
the  remainders  which  the  will  attempts  to 
cn?ate.    (Md.)  408. 


VIII.   Civil  Rehkdibr;  Ruuu  and  Princiflbb. 


An  answer  denying  merely  that  the  payee 
of  a  note  suing  thereon  is  the  owner  and 
holder  thereof,  and  alleging  that  he  is  not 
the  real  party  in  interest,  is  held  to  state 
no  defenfie  to  a  petition  which  reeitcs  the 
execution  of  the  note  to  the  payee  for  a 
66  L.  S.  A. 


valuable  consideration,  and  that  the  maker 
has  defaulted;  and  the  payee  is  held  to  be 
r-ntitled  to  judgment  on  the  pleadings. 
(Okla.)  B13. 

One  who  holds  the  full  Ugfil  title  to  a 
promissory  note  bj&llf^tlSiS^^^^mt^^ 


entitled  to  maintain 
against  the  maker,  although  he  has  no 
beneficial  interest  in  the  proceeds,  and  the 
asBignment  waa  made  to  enable  him  to  re- 
alize on  the  claim  in  the  interest  of  the  orig- 
inal payee.  (Kan.)  807. 

A'ecesnfy  of  plwdtng  contributory  negli- 
ffonoe. 

Oontributoiy  n^ligenoe  is  held  to  be  a 
matter  of  defense,  and,  to  be  availed  of,  it 
must  be  pleaded.    (La.)  334. 

Btaiutory  action  for  death. 

A  widow  residing  in  one  state,  of  a  man 
who  also  resided  there,  but  who  was  n^- 
ligently  killed  in  another  state,  is  held  to 
be  entitled  to  the  benefit  of  a  statute  of 
the  latter  state,  giving  a  right  of  acti<Hi 
against  one  guilty  of  the  negligence,  and 
requiring , the  amount  recovered  to  be  paid 
over  to  the  widow  of  the  decedent.  (Wis.) 
910. 

Appeal. 

A  writ  of  error  issued  in  the  Federal  Su- 
preme Court  for  the  purpose  of  reviewing 
the  decision  of  a  state  court  is  held  to  be 
properly  directed  to  the  inferior  state  court, 
where  the  judgment  of  the  highest  state 
court  was  ordered  to  he  entered,  and  where 
the  record  remained.    (U.  S.  Sup.  Ct.)  833. 

2/ew  trial. 

L^tees  of  the  distributee  of  an  intes- 
tate, who  were  not  given  notice  of  a  pro- 
ceeding to  establish  a  claim  against  the  in- 
testate estate,  for  the  payment  of  which 
their  legacies  will  he  required,  are  held  to 
he  entitled  to  a  new  trial  of  an  action 
brought  to  establish  a  claim  against  such 
estate,  where  the  claim  as  allowed,  is 
nearly  double  the  amount  presented  to  the 
admlnifitrator  within  the  time  allowed  for 
the  presentation  of  claims,  and  the  payment 
of  a  note  which  is  alleged  to  have  been 
given  in  satisfaction  of  the  claim  was  not 
pleaded  in  the  action,  and,  although  given 
in  evidence,  was  wholly  withdrawn  from 
consideration.    (Conn.)  035. 


Instruction  as  to  weight  of  testimony. 

An  instruction  to  a  jury  that  evidence  of 
contradictory  atatement«  made  by  a  uit- 
nesb  out  of  court  is  entitled  to  little  weiglit 
ifl  held  to  be  erroneous.    (Conn.)  034. 

Evidence. 

In  a  civil  action  to  recover  actual  dam- 
ages for  abuse  and  ill  treatment  inflicted  in 
an  elfort  to  extort  information  from  one 
suspected  of  having  committed  a  crime,  it 
is  held  that  evidence  m  to  the  facta  con- 
nected with  such  supposed  crime,  said  to 
have  been  committed  five  days  prior  to  the 
abuse  and  ill  treatment  complained  of,  is 
66  L.  S.  A. 
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an  action  thereon  inadmissible  either  by  way  of  justification 
or  in  mitigation  of  the  damages  claimed. 
(Ia.)  SS6. 

Res  judicata. 
A  judgment  in  favor  of  defendants,  in  an 
action  of  trespass  to  try  title  to  land  which 
had  been  sold  under  a  judgment  foreclosing 
a  tax  lien,  and  to  set  aside  the  judgment, 
is  held  not  to  be  a  bar  to  a  subsequent  suit 
to  set  aside  the  sheriff's  sale  for  irregulari- 
ties upon  equitable  terms,  in  which  the  title 
is  conceded  to  be  in  the  purchaser.  (Tex.) 
740. 

Damages. 

The  injury  inflicted  u\)on  a  street-car  paa* 
senger  through  mental  suffering,  humilia- 
tion, wounded  pride,  and  disgrace  because- 
of  the  act  of  the  conductor  in  calling  her  a 
deadbeat  when  she  asked  for  the  proper 
change  for  money  nhe  had  tendered  in  pay- 
ment of  fare  is  held  to  be  properly  consid- 
ered in  assessing  the  damages  for  breach  of 
the  carrier's  oontraet  to  return  the  proper 
change  for  money  tendered.    (N.  Y.)  618. 

Injunciion. 
The  owner  of  land  bordering  on  the  ocean 
is  held  to  be  entitled  to  maintain  an  action 
to  enjoin  a  trespasser  from  placing  struc- 
tures between  high  and  low  water  mark, 
wliich  will  interfere  with  his  right  of  access 
to  and  from  the  water.    ( Gal. )  242. 

A  court  of  equity  is  held  to  have  a  right, 
at  the  suit  of  the  state,  to  enjoin  a  property 
owner  from  permitting  a  prize  fight  t)iere, 
under  statutes  making  such  permission  a 
misdemeanor,  and  making  it  the  duty  of 
all  the  judges  of  the  court  to  prevent  and 
suppress  prize  fights;  for  which  purpose 
they  may  "exercise  all  tlie  powers  vested  in 
them  for  the  prevention  of  crimes  and  mis- 
demeanors."   (Ky.)  280. 

The  owner  of  a  building  devoted  to  ret  iil 
trade  is  hehl  to  be  entitled  to  enjoin  the 
owner  of  adjoining  property,  upon  which  is 
operated  iin  ice  plant,  from  erecting  a  plat- 
form along  the  front  of  his  building  on  a 
portion  of  the  sidewalk  space,  and  removing 
the  curb  so  that  wagons  can  load  from  the 
platform,  the  result  of  which  will  be  to 
make  pedestrian  travel  Io»»  convenient,  and 
interrupt  it  entirely  during  several  hours 
of  the  day.    (Md.)  403. 

The  right  to  an  injunction  to  restrain 
one  of  the  former  members  of  a  partnership, 
each  of  whom,  on  a  sale  of  the  business  iind 
its  good  will,  bound  himself  in  the  act  of 
sale  not  to  engage  in  a  competitive  busiii-ss 
within  a  certain  city  for  a  ccrtiiin  period  of 
time,  from  continuing  in  a  rival  business 
into  which  he  had  entered  in  violation  of 
his  contract,  is  sustained;  and  he  is  denied 
the  right  to  set  up,  in  justiflcation  of  lii<4 
act,  that  the  P^fchag^^ 
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as  a  consideration  for  his  promise  not  to 
engage  in  a  rival  business,  to  emplc^  him 
for  a  period  longer  than  that  during  which 
he  had  bound  himself  not  to  enter  into  a 
compctitiTe  business,  and  bad  wrongfully 
discharged  him  before  the  termination  of 
such  period.    (J^.)  503. 

The  right  of  a  railroad  company  per- 
petually to  enjoin  one  who  constantly  rides 
upon  the  rails  of  its  track  by  means  of  a 
bicycle  is  sustained.    (Kan.)  687. 

The  right  to  an  injunction  to  restrain  a 
manufacturer  of  pig  iron  from  changing  the 
manner  of  operating  his  furnaces  is  sus- 
tained where  the  result  of  the  change  la  to 
cast  ore  dust  upon  neighboring  residential 
property  in  such  quantities  as  to  destroy 
homes  and  other  property  there  situated. 
(Pa.)  712. 

LimitaHtM  of  aotiont. 

A  fatfaer'a  cause  of  action  for  the  seduc- 
tion of  hit  daughter  is  held  to  arise  when 
the  act  of  seduction  is  complete,  and  not 
when  he  discovers  that  hia  danj^ter  luis 
been  seduced.    (Ga.)  258. 

The  purchase  of  property  fnon  one  of 
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several  ootenants,  or  from  a  life  tenant,  fol- 
lowed by  the  taking  of  possession  and  as- 
sertion of  exclusive  title  to  the  property,  is 
held  to  be  sufiQcient  to  set  in  motion  the 
statute  of  limitations  against  tfae  claims  of 
the  other  cotenants  or  the  remainder-man, 
where  the  statutes  enable  remainder-men  to 
maintain  actions  to  settle  disputed  ques- 
tions of  titie.    (Iowa)  164. 

The  right  to  a  writ  of  mandamus  to  oom- 
pel  payment  by  the  county  treasurer  of  the 
salary,  during  the  time  he  retains  posses 
aion  of  the  office,  of  the  snperinten^nt  of 
the  county  penitentiary,  whom  the  oonunis- 
sioners  have  attempted  to  remove  under  an 
invalid  statute,  is  sustained.    (N.  Y.)  6M. 

Attatkment. 

The  liability  of  a  nonresident  dbbtor  to  n 
nonresident  corporation  is  held  not  to  be 
subject  to  attachment  within  the  stato  when 
the  debtor  is  temporarily  within  its  juris- 
diction, since  the  situs  of  the  dcM  is  at  the 
place  of  residence  either  of  the  debtor  or 
of  the  creditor.   (N.  Y.)  606. 


IX.  CuncmAL  Law  Jlnd  Fbaoths. 


Bribery. 

Several  members  of  a  municipal  legis- 
lative hodj,  who  join  in  making  a  eomipt 
agreement  to  vote  for  a  measure  which  is  to 
■come  before  them,  in  consideration  of  a 
promise  to  place  a  sum  of  money  at  their 
'disposal  are  held  to  be  properly  joined  in 
•one  indictment  for  bribery.  (Mo.)  490, 
Qaming. 

One  who  receives  orders  for  the  purchase 
«r  sale  of  cotton  futures,  and  telegraphs 
them  for  execution  to  another  city  in  an- 
other state,  to  which  the  margins  are  sent, 
and  from  which  the  profits  are  transmitted 
for  delivery  to  the  customer,  is  held  not  to 
transact  the  business  of  buying  or  selling 
future  at  the  place  where  his  office  is  lo- 
■cated,  so  as  to  be  subject  to  punishment 
under  a  statute  forbidding  the  transaction 
of  such  business.  (Tex.  Crim.  App.)  730. 
Loitery. 

A  distribution  of  prizes  to  those  who  shall 
make  the  closest  estimate  of  the  number  of 
cigars  on  which  a  tax  is  paid  during  a 
specified  month  is  held  to  be  made  by 
chance,  within  the  meaning  of  a  statute  de- 
fining a  lottery  as  a  scheme  for  the  distri- 
bution of  property  by  chance  to  persons  who 
have  paid,  or  agreed  to  pay,  a  valuable  con- 
sideration for  the  chance.  (N.  Y.)  601. 
XeiO  trial. 

The  allowance  of  more  peremptory  chal- 
lenges than  the  statute  allows  is  held  not 
«6  L.  R.  A.' 


to  be  a  ground  for  new  trial  In  favor  ot  <nie 
who  has  had  a  fair  trial  notwithstanding 
the  error.    (K.  1.)  465. 

Separation  of  jury. 
One  convicted  of  crime  is  held  to  be  en- 
titled to  a  new  trial,  where  the  sheriff,  after 
the  case  had  been  submitted  to  the  jury,  di- 
vided them  into  three  groups  and  lodged 
them  in  separate  rooms  on  different  floors 
of  the  hotel  for  the  night,  notwithstanding 
the  court  had  directed  him  to  keep  them 
together,  in  accordance  with  the  provisions 
of  the  statute,  unless  it  is  affirmatively 
shown  tliat  no  prejudice  resulted  there- 
from.   (Cal.)  247. 

Shooting  officer. 

The  right  of  a  person  to  shoot  an  offleer 
who  merely  announces  an  Intuition  to  ar- 
rest him  is  denied,  although  the  character 
of  the  officer  does  not  appear,  and  the  arrest 
would  be  unwarranted.  (Colo.)  363. 
Abetting  wtotdd. 

Proof  of  persuading  and  procuring  a  per- 
son to  take  poison,  which  results  in  death, 
is  held  to  warrant  a  conviction  of  murder. 
(lU.)  S04. 

Contempi. 

Criticism  of  the  manner  in  which  triain 
are  conducted  in  court  is  held  not  to  be 
punishable  as  a  contempt  of  the  court,  un- 
less it  refers  to  some  particular  case  pend- 
ing before  the  court    (Tex.  Crim.  App.) 

^2^-  Digitized  by  Google 


INDEX  TO  NOTEa 


(The  OcBcnl  Indei  tollowi  ttata.) 


What  parties  Intereeted  In  ship;  Juris- 
diction ta  admlrKltr'  236 

Adnilrnlir. 

Admiralty  jurisdiction  ot  contracts: — 

I.  Anti<)ult]'  and  orl^nal  Jurisdiction  of 

court  IfiS 
II.  The  sets  of  Blcbard  II.  and  Henry  IV.  194 

III.  The  compromises  ot  1D75  and  1632  195 

IV.  Jurisdiction  which  common-taw  courts 

permitted  admlraltr  to  exercise 

a.  No  JurhidlctioQ  of  thlnga  done  on 

iBDd  IH 

b.  Within  body  of  county  19S 

e.  Application   ot  above  rales  to 

particular  contracts  198 

d.  Bzceptlons  to  rales  201 
Jurisdiction  of  things  done  at  sea  206 

f.  Prohibition     must     be  sought 

promptly  207 

g.  Summary  of  common-law  view  207 
V.  The  EaglfBh  act  of  1840  '  208 

TI.  The  Eogltsh  set  ot  1861  200 
TII.  Admiralty  jurlsdlctlm  in  the  United 
fitates 

a.  On  what  founded  211 

b.  Scope  of  jurisdiction  216 

e.  Illustratlong  of  exercise  of  Juris- 

diction 

1.  Contracta  for  building  and 

outfitting  ships  216 

2.  Charter  parties  and  carriage 

contracts  223 
8.  Contracts  for  serrlees  In  use 

or  operation  of  vessel  226 

4.  Contracts  ot  steredores  and 

watchmen  229 

5.  Contracts  to  assist  vessel  282 

6.  Bottomry,  hypothecation, 

mortgage  233 

7.  Insurance  and  average  234 

8.  Partoerahip,  trust,  acconnt- 

ing  286 

9.  Contracts  ieading  to  mart- 

time  contract  286 

10.  Other  contracts  236 

11.  Contracts  between  foreigners  238 
d.  Llllect  of  form  ot  action  238 

-ApiiMl. 

I'ractlce  ar.d  procedure  governing  the 
transfer  of  causes  to  the  Fedml  Su- 
preme Court  on  writ  of  error  or  ap- 
peal : — 

I.  introduction  883 

II.  The  writ  of  error 

a.  Issuance  and  allowance 

1.  In  general  834 

2.  Where  the  writ  runs  to  a 

state  court  835 

«6  L.  R.  A. 


836 

HZ8 
S39 
830 
840 

841 
841 
843 


843 
844 
844 


Appeal,  II. — eontlnoed. 

b.  To  what  conrt  directed 
e.  Form 

1.  Generally 

2,  Description  of  parties 

d.  Amendments 

e.  Bervloe 

III.  The  appeal 

a.  Qeneral  requirements 

b.  Allowance 
e.  Description  of  parties 

IV.  The  citation 

a.  Necessity 

1.  On  appeal 

2.  On  writ  ot  error 

b.  Formal  requisites 

c.  By  whom  signed 

1.  In  general  846 

2.  On  writ  ot  error  to  state 

conrt  846 

d.  Serrice  846 
V.  Time  for  Instituting  proceedings 

a.  When  review  only  Is  desired 

1.  Appeals  from,  or  writs  of 

error  to.  Interior  Federal 
courU  846 

2.  Writs   of   error   to  state 

courts  847 

b.  When  supersedeas  Is  desired  847 

e.  How  time  Is  to  be  computed 

1.  When  time  begins  to  run  848 

2.  When  appellate  proceedings 

are  denned  begun  849 

3.  Suspensions  and  interrup- 

tions 840 
d.  How  objection  may  be  raised  860 
VI.  Filing  record  and  docketing  cause 

a.  Time  860 

b.  Clerk's  fees  862 

c.  Docketing  twice  862 
VII.  Appearance  853 

VIII.  Parties 

a.  Who  may  iniititnte  proceedings  864 
Ik  Necessary  or  proper  parties  865 
c  Abatement  and  snbetUatlon  866 
IX.  Security 

a.  Necessity  858 
!>.  Kequlrements  as  to  time 

1.  In  general  858 

2.  When  supersedeas  Is  desired  8S8 

c.  Forma)  requisites  In  general  859 

d.  Parties  859 

e.  Snrelles  860 

f.  Acceptance  and  approval  860 

g.  Amount  860 

h.  New  or  additional  security  862 
X.  Further  proceedings  pending  error  or 

appeal 

a.  In  general  „  .,     . , 

Digitized  by 


1004 


InDEZ  TO  Notes. 


Appeal,  X.— coDtlnned. 

b.  When  tbere  la  aupersedeas 

1.  Compliance    wltb  statutea 

as  elTectfiiK 

(a)  iQ  civil  cases  864 

(b)  In  erlmloal  cases  866 

2.  What  action  Is  precluded 

supersedeas  866 
8.  Uodlfyfng  or  Tacating  868 
c  InJoDctloa  cases  868 

d.  Habeas  corpus  proeeedloga  869 

e.  Ball  670 
XI.  Second  appeal  or  writ  of  error  870 


Arrest. 

Homicide  In  resisting 


858 


Assirament. 

Priority  rights  of  different  asslgnesa  of 

fund  In  bands  of  third  person : —  700 
I.  Introductory  761 
II.  Priority  of  notice  to  trustee  gives  pri- 
ority of  right 

a.  In  eeneral  761 

b.  As  applied  to  assignees  In  bank- 

ruptcy 

1.  Under  English  statutes 

(a)  Notice    btton  bank- 

ruptcy 766 

(b)  No  notice  before  bank- 

ruptcy 767 

(c)  When  the  assignment 

was  given  after  the 
bankruptcy  of  the 
assignor  768 

2.  In  the  United  States  769 

c.  Subsequent  assignee  most  take 

bona  flde 

1.  In  general  769 

2.  Duty  to  Inquire  as  to  prior 

encumbrances  770 

d.  Sufficiency  of  notice 

1.  Informal  end  Imperfect  no- 

tice 770 

2.  Accidental  knowledge  771 

3.  Indirect  notice 

(B)  Notice  to  solicitor  of 

trustees  771 
(b)  riling  Ua  psntfciM  771 

4.  Notice  to  one  or  more  of 

several  trustees  771 
0.  When  trustees  notified  are 

superseded  by  others  772 

6.  Notice  given  to  wrong  party  772 

7.  When    assignor    Is    also  a 

trustee  772 

8.  When  assignee  is  also  the 

trustee,  or  one  of  the  trus- 
tees 773 
0.  When  the  fund  is  In  court  77S 

10.  Notice  to  trustee  before  fund 

Is  vested  In  bim  as  the 
property  of  assignor  773 

11.  When    notices    are  slmui- 

taneons  774 

e.  Interests   not  within  scope  of 

rule  774 
HI.  Qui  prior  eet  tempore,  potior  eat  Jure  774 
IV.  States  in  which  both  rules  have  been 

followed 

a.  New  York  775 

b.  Pennsylvania  776 
c  Other  states  776 

66  L.  R.  A. 


Assignment. — continued. 
V.  Other  cases  777 
VI.  When  the  contract  assigned  provides 

as  to  mode  of  assignment  777 

At  tone  r  a. 
See  PAaTXSBBHiF. 

Bniilcmplcr> 

Priority  of  rights  to  fund  as  between  as- 
signees in  bankruptcy  and  prior  as- 
signees 790 

Bllla  kbA  motes. 

Sufficiency  of  answers  denying  ownership 
of  plaintiff  in  ai:Uons  on  negotiable 
instruments  61S 

Bonds. 

Aversge  bond ;  Jurisdiction  of  admiralty 
as  to  S8B 

Bottonry. 

Jurisdiction  of  admiralty  In  case  of   204,  2U 

Brokers. 

Jurisdiction  of  admiralty  over  contracts 
of  ahlp  brokers  28ft 


Coatrmeta. 

Admiralty  Jurisdiction  of 


1» 


Copyrlaclit. 

Effect  of  omitting  notice  Of  CWyrlSl^t 
from  licensed  puUicatlon  ^— 
I.  Scope  of  note  444 
II.  Necessity  of  notice  444 

III.  Variant  notices 

a.  Trade  names  445 

b.  Redundancy  44ft 

c.  inversion  445 

d.  Location  446 

IV.  Defective  notices 

a.  Material  omissions  446' 

b.  Immaterial  omissions  446 
V.  Worlcs  in  several  parts  446 

VI.  When  notice  Is  entirely  absent 

a.  Unpublished  coplea  447 

b.  Authorized  publications 

1.  Before  copyright  447 

2.  After  copyright  447 
C.  Unlicensed  publications 

1.  By  parties  in  privity  with 

the  proprietor  448 

2.  By  pfrates  448 
8.  After  notice  has  been  erased  449 

VII.  Patents  449 
Vin.  Conclusion  449 

Corporations. 
Right  to  make  successive  assessments  on 
stockholders  to  pay  debts  971 

Courts. 

Of  admiralty,  see  Auvisaltz. 

Coveaants. 

To  contribute  to  cost  of  party  wait :  as 
one  running  with  land  67& 

Crimiaal  law. 

See  SuiciDK. 

DernvrraKc. 

Jurisdiction  of  admiralty  aS|to 

Digitized  by 


Index  to  Notes. 


ID05 


Contract  for ;  Jnrladtctlon  of  admlntltj 


283 


B|««tiiiemt. 

To  obtain  railroad  rl|^t  of  way :  nature 
of  Intereat  of  railroad  In  rlgtat  of  way  10 
■mlmeBt  dioinalii. 

To  obtiila  railroad  right  of  way ;  to  whom 
railroad  stntcturea  placed  on  land  he- 
fore  condemnation  behmg  44 

Acquisition  of  tide  ianda  by  rigbt  of  897 

Knilrctlea. 

See  Hdsbaxd  and  Win. 

Batoppcl. 

Of  wife  to  deny  the  validity  of  encum- 
brance of  entirety  property  to  aecura 
debt  of  husband  682 

Insurable  Interest  of  hasband  In  657 

Homlcld«. 

IncltlDfT  or  abetting  aoldde  as  804 
Homicide  In  resisting  arrest,  or  of  of- 
flvers  of  Justice  : — 
I,  Effect  of  express  malice  SfiS 
II.  General  rule  In  case  of  lawful  ar- 
rest 8S4 

III.  Reasons  tot  rOle  855 

IV.  Determination  aa  to  criminality 

a.  Qnesdona  to  be  conaldered  857 

b.  Officers*  authority 

1.  Qualification  857 

2.  The  warrant  858 
8.  Action  without  a  warrant 


(a) 

In  case  of  suspected 

felony 

360 

(b) 

In  case  of  crime  not 

a  felony 

862 

(c) 

In  case  of  crime  In 

presence  of  officer 

sen 

(d> 

By  private  cltlsen 

365 

(e) 

Effect  of  innocence  of 

charge 

366 

c.  Uanner  of  execution 

1.  Self-defense  against  unnec- 

essary force 

2.  Bztent  of  rli^t 

8.  TJnneceMary  force  is  proro- 
catloo 

d.  Knowledge   of   authority  and 

purpose 

1.  General  mtea;  neeesalty  of 

notice 

2.  Sufficiency  of  notice 

8.  When  notice  may  be  dis- 
pensed with 
4.  Befnaal  to  state  authority 
on  demand 
V.  General  rule  In  ease  of  unlawful  ar- 
rest 

TI.  Resistance  to  unlawful  arrest 

a.  Right  of  ' 

b.  Extent  of  right 

c  Uffect  of  excesslTC  realatance  on 

degree  of  crime 
d.  Application  of  rules  to  escape 
after  submission 
VII.  Protection  extended  to  officers*  as- 
sistants 

Till.  Rules  applicable  to  escapes  from  con- 
finement 
M  L.  R.  A. 


867 
860 


870 


870 
371 


872 


874 


874 


375 
87U 


877 


878 


379 


380 


Homicide. — continued. 
IX.  Statutory  protection  to  emtaln  Fed- 
eral ofBcers  880 
X.  The  Indictment  881 
XI.  Proof 

a.  Of  offlcial  character  881 

b.  Of  authority  to  act 

1.  The  warrnot  382 

2.  Circumstances  warranting 

action  without  a  warrant  382 

c.  Of  motive  or  malice 

1.  Admtsslblllty  884 

2.  Sufficiency  385 

d.  Other  general  and  miscellaneous 

matters  886 
XII.  Summary  886 
HiuibMi4  Md  wife. 
Validity  <a  encumbrance  lij  husband  and 
wife  of  property  held  by  tbe  entlretlaa 
to  secure  the  Individual  debt  of  the 
husband : — 
I.  In  general  632 
II.  Estoppel  of  wife  to  deny  validity  of 

transaction  686 
III.  Right  of  third  parties  to  set  up  de- 
fense of  wife's  anretyshlp  637 
XV.  Conelnslon  688 
Insurable  interest  of  husband  In  wife's 

property  WST 
Refusal  or  failure  to  keep  agreement  for 
marriage  at  a,  specified  time  or  place 
as  breach  of  the  marriage  contract : — 
I.  Anticipatory  refusal  798 
II.  Postponement  of  ceremony 

a.  Right  to  postpone  788 

b.  Effect  of  postponement  789 

III.  Failure   to   fnllll   agreement  at  ap- 

pointed time  or  place.  709 

IV.  Acts  Bubsequent  to  time  agreed  upon 

as  constituting  refosal  801 
T.  When  cause  of  actldn  accrues  801 

Hrpothreatlon. 

Jurlsdictlou  of  admiralty  In  case  of  204,  233 

Independent  contrmetora. 

See  ^STKU  AXD  BlBVAKX. 

iMsaraaee. 

Marine ;  Jurisdiction  of  admiralty  as  to 

200,  234 

Insurable  Interest  of  husband  In  wife's 
property,  or  that  In  which  she  has  an 
Interest : — 
I.  Husband  without  Insurable  Interest 

unless  he  has  beneddal  Intereat  667 
II.  Insurable  Interest  of  husband 

a.  In  general  658 

b.  As  agent  658 

c.  Aa  guardian  659 

d.  As  trustee  659 

e.  As  tenant  by  the  curtesy  669 
t  Aa  tenant  by  tbe  entirety  660 
g.  In  wife's  personalty  660 
b.  In  homestead  660 
1.  In  community  properly  661 
j.  Arising  from   right  to   use  and 

profits  661 
k.  Arising  from  equitable  Interest  661 
1.  Uuttial  Insurance  company  662 

Llena. 

Vendor's  lieu  for  purchase  price  of  rail- 
road rails 

Digitized  by ' 


rice  oi  rail- 

,Googl? 


1000 


Index  to  Notks. 


Master  and  ■ervant. 

Uabllltr  of  «apIo7er  for  acts  of  Inde- 
pendent eontravtor  where  iojnrlea  re- 
salt  from  nonperttomiaDce  of  shMlute 
duties  of  employer: —  119 
I.  Scope  of  note  120 

II.  In  general  120 

III.  Doty  to  comply  with  statatA  121 

IV.  Doty  of  municipality  to  keep  hl|^- 

ways  In  safe  condition 

a.  In  general  126 

b.  Liability    Incurred   where  con- 

tractor  It  employed  by  mu- 
nicipality Itself  128 

c.  Llabltl^  Incurred  where  con- 

tractor la  employed  by  private 
penon  182 

d.  *Nece8sl^  of  showlns  tbat  the 

maolclpallty  had  notice  of  the 
dangerous  conditions  133 
V.  Duties  Imposed  on  grantees  of  special 

priTlleges  In  respect  to  highways  134 
TI.  Dulles  Incident  to  tbe  ezerdse  of 
corporate  and  other  franchises 

a.  In  general  186 

b.  Liability  In  respect  to  eonitnie- 

tlon  work  1S7 

c.  Liability  In  respect  to  the  opera- 

tion   of    tbe  completed 
plant 

1.  Iiiablllty  of  railway  com- 

panies in  general  140 

2.  Liability  of  railway  eom- 

panlM    considered  wlUi 
reference  to  the  legality 
of   the   contractual  ar- 
rangements 142 
8.  Liability       of  companies 
other  than  those  operat- 
ing railways  146 
TIL  Duty  to  see' that  no  nuisance  la  cre- 
ated or  maintained  146 
VIII.  Duty  to  Insure  safety  147 
IX.  Duty  to  aTold  Interfering  with  the 

right  of  lateral  support  148 
X.  Duty  not  to  Impede  the  public  use 

of  hl^waye  148 
XI.  Duties  assumed  by  express  contract  148 
•XII.  Duties  arising  out  of  Implied  con- 
tract 

a.  Carriers  of  passengers  160 

b.  Consignees  of  goods  conveyed  on 

railways  162 

c.  Persons    glrlng   public  ezhlbl- 

tfons  162 

d.  Masters  163 

e.  lAndlords  164 
XIIL  Duty  to  rebuild  party  wall  164 

Liability  of  employer  for  Injuries  oc- 
curring In  performance  of  work  by  In- 
dependent contractor  when  employ- 
er's own  act  Is  a  proximate  cause  of 
the  injury  :— 
I.  Scope  of  note  941 
II.  Employment  of  contractor  who  la  In- 
competent or  otherwise  unfit  841 
III.  Nonperf<>nnance  by  employer  of  dn- 
tles  not  cast  by  tbe  contract  upon 
the  contractor  946 
IT.  Employer's  tortious  act  oo-operatlng 
with  that  of  tbe  contractor  to  pro- 
duce the  injury  947 
T.  Vallnre  to  remedy  a  nulnnce  948 
60  L.  R.  A. 


Mast«  and  awmnt.— continued. 
VI.  AcUre  Interference  with  the  work  960 
VII.  Employer's  ratlflcatlon  or  adoption  of 

the  contractor's  tort  909 

Effect  of,  on  railroad  structures  erected 
on  mortgaged  premises;  when  soper- 
structure  of  railroad  Is  subject  of 
mortgage  4S 

On  Teasel;  Jurlsdietion  of  admiralty  as 
to  200.  284 

Negotiable  paper. 

Bee  Bif^  Am  Noru. 

Partaemhlp. 

In  earnings  of  ahip;  admiralty  Juriadtc- 

tioB  28& 
Rights  of  estate  of  law  partner  In  com- 
pensation for  business  nnflnlshed  at 
time  of  his  death  821 

Fartr  wall. 

Bnforcment  of  obligation  to  contribute 
to  coat  of  party  walls,  by  or  against 
grantees  or  successors  In  title: —  678 
I.  Introduction  674 
II.  Obligation  based  on  contract 

a.  Treated  from  the  standpoint  of 
covenanta  running  with  the 
land 

1.  Nature  of  agreement 

a.  Coaeema  the  land  675 

b.  Does  not  concern  tbe  land  676 
0.  Distinction  between  benefit 

and  burden  of  agreement  6TT 

2.  Indication  of  Intent  to  bind  and 

beneilt  successon  In  title 
a.  Necessity  678 
Ii.  Existence  of 

(1)  Found  to  exist  078 
<2)  Not  found  to  exist  e7» 

3.  PrlTlty  of  estate 

a.  DeSnldon  681 

b.  Between  covenanting  parties 

(1)  Necessity  682 

(2)  Existence  of 

(a)  Between  landlord 

'  and  tenant  688 

(b)  Between  grantor 

and  grantee  68S' 

(c)  Between  adjoining 

ownen 
aa.  Easement  In- 
f  erentlally 
created  685 
bb.  SulDdency  of 
eaaement  to 
create  privity  684 
cc.  Lien  as  privity 

of  estate  686 
e.  Between  covenanting  party 
and  anbsequent  holder  of 
his  proper^  OSS- 

4.  Formal  requisites 

a.  Seal  686 
A.  Uentlon  of  assigns  687 

5.  Running  of  benefit  and  burden  687 

o.  Benefit  687 

b.  Burden  68T 
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Partr  wall,  11,  a,  6. — contloued. 

c.  Distinction  between  687 

d.  Effect  of  unity  of  title  688 

e.  Huonlng  of  covenant  after 

use  and  failure  to  pa;  688 
r.PrlTit;   of   estate   In  the 

■ense  of  ■occenlon  689 
0.  Notice  689 

6.  Ownership  of  entire  wall  by 

builder  690 

7.  Ulscellaneoua  691 

b.  Bloforoemeat  between  aaalciu,  based 

on  bnllder'R  ownership  of  entire 
wall 

1.  Ownership  of  entire  wall  by 

builder 

0.  Irreepectlve  of  terms  of 
agreement  692 

b.  Governed  by  terms  of  agree- 
ment 693 

a  Necessity  tbat  agreement  be 
under  seal  698 

2.  TlUe  to  entire  wall  and  il^t  to 

receive  payment  vest  in  gran- 
tee 698 

8.  Nonballder*s  grantee  with  notice 

bound  to  pay  on  use  694 

4.  Measure  of  .llBblllty  695 

5.  Effect  of  Qwnershtp  of  both  prop- 

erties by  builder  695 

6.  nights  of  parchaser  from  build- 

er after  use  of  wall  696 

c.  Bnforeunent  on  theory  of  Implied 

equitable  lien  or  charge 

1.  Ii^qultable  Hen  or  diarge  inferred  695 

2.  Affirmative  nature  of  agreement 
not  a  bar  698 

8.  Enforceable  against  grantees 
with  notice  698 

4.  What  constitutes  notice  698 

6.  Builder's  rights  obtained  by 
grantee  698 

6.  Judgment  solely  against  prop- 
erty 698 

T.  Lien  follows  land  into  bands  of 
purchaser,  with  notice,  from 
the  user  699 

d.  Butorcement  of  parol  agreements  In 

equity  699 
s.  Notice  as  basis  of  persmiai  liability 
at  law  of  purchaser  from  nonbnlld- 
er  700 

f.  Obligation  of  assignee  based  upon 

provision  in  deed  under  which 
nonbiiilder's  title  acquired 

1.  Subject  to  700 

2.  Agreement  assumed  701 

3.  Other  stipulations  701 

g.  Other  grounds  of  enforcement  be- 

tween assigns 

1.  PrlTlty  of  contract  702 

2.  Custom  702 
8.  Express  liens  70S 

h.  Obligation  under  contract  as  encum- 

brance 

1.  Running  covenant  703 

3.  Builder's  ownership  of  entire 

wall  ■  704 

8.  Equitable  charge  704 

4.  Express  lien  704 
8.  Builder's  easement  In  nonbuUd- 

er-s  land  704 

ML.K.  A. 


Party  wall,  II. — continued. 

i.  Miscellaneous  KfH 
III.  Noncoutractnai  obligation 

a.  Implication  of  promise  to  share  ex- 

pense of  wall  erected  without 
express  contract 

1.  Wall  erected  merely  with  eon- 

sent  of  adjoining  owner  705 

2.  Erection  of  wall  with  expecta- 

tion of  payment  to  nonbullder's 
knowledge  705 
8.  Erection  of  wall  against  non- 
.  builder's  wish  706 

b.  Statutory  obligation  706 
c  Obligation  Imposed  by  municipal  or- 
dinance or  building  regulation  710 

d.  Constitutionality     of  party-wall 
statutes  TIO 

Pilots. 

Jurisdiction  of  admiralty  of  contracts  of  229 

Pieadlnv. 

Sufflciency  of  answers  denying  ownership 
of  plaintiff  In  actions  on  negotiable  In- 
struments : — 

I.  Actions  bj  third  parties 

a.  Rule  under  commercial  law 

1.  In  England  61S 

2.  In  United  States  519 

b.  Denial  of  legal  title 

1.  General  Issue  S22 

2.  General  denial  tinder  statute  624 

3.  Denial  of  each  and  every  al- 

legation "not  admitted"  627 

4.  Denial  of  indorsement  62S 
6.  Denial  of  transfer  532 

&  Dental  that  plaintiff  Is  the  owa^ 

er  or  holder  688 

d.  Denial  of  ownership  as  affected 

by  the  statute  requiring  an  ac- 
tion to  be  brought  by  the  real 
party  in  Interest  686 

e.  Denial  on  Information  and  belief 

1.  Denial  of  Indorsement  and 

transfer  645 

2.  Denial  that  plaintiff  is  the 

bolder  and  owner  663 

II.  Actions  by  Immediate  parties 

a.  Denial  of  ownership  554 

b.  Denial  of  transfer  or  delivery  555 

c.  Denial  that  plaintiff  Is  the  %wner 

or  reul  party  In  Interest  665 

d.  Denial  on  Information  and  iKllef 

1.  Of  Indorsement  558 

2.  That  plaintiff  la  the  bolder 

and  owner  658 
II L  Summary  559 

lUdlroadM. 

Nature  of  railroad, — ^whether  real  es- 
tate or  personal  property: — 
I.  Scope  of  note  88 
TI.  At  common  law  34 

III.  By  statute  35 
IT.  Francblses  36 

V.  Right  of  way  36 
TI.  Ejectment  40 
TIT.  Superstraetnre 

a.  In  general  41 

b.  When  use  for  rsllroad  purposes 

ceases  il 

Coogle 


Digitized  by 


1008  ' 


Ihdbx  to  Notes. 


Ballroads,  VII. — contlnoed. 

c.  Structures  od  mortgaged  prem- 

Isea  48 

d.  Wbes  tbe  aubjeet  of  a  railroad 

mortgage  44 

e.  Vendors'  ilens  44 
t,  Stractures  on  tbe  lands  ot  an- 
other before  condemnation 

1.  Abandoned  roads  44 

2.  Entry  by  license  4S 
S.  Entry  by  tretpan  46 

VIII.  Private  roads  48 

IX.  Boiling  stock  49 

X.  Supplies  Bl 

XI.  For  tbe  purposes  of  taxation  fil 

a.  Generally  62 

b.  Rlgbt  of  way  and  superstruc- 

tures 08 
c  Rolling  stock  and  constrnctlon 

materials  S6 

d.  Blghta  In  pnblle  streets  S5 

e.  Tbe  Engllsb  rates  66 
XII.  Poles  and  wires  66 

XIII.  Conclusion  68 
Bight  to  keep  trespassers  from  track  or 

right  of  way  687 

Ranaom. 

Of  vesful  captured  by  pirates;  Jarisdlc- 
tlon  of  admiralty  orer  suit  as  to  207 

■Torlsdlctlon  of  admiralty  over  eootraet 
as  to  206,  282 

8  hip  pin  B. 

Bee  ADUiRim. 

SteTCdorea. 

Contracts  of;  Jnrfadletlon  at  admiralty 
as  to  220 

Storaare. 

Contract  t<n;  Jurisdiction  ot  admlralt?  233 
66  L.  R.  A. 


Swieide. 

Inciting  or  abetting : — 
I.  Application  ot  rule  as  to  prior  con- 
viction of  abetter  804 
II.  Incitement  amonnting  to  compulaion  S04 

III.  Ordinary  persuasion  304 

IV,  Suicide  by  mutual  agreement  305 
V.  Distinction  between  principals  and 

abetters  S<Ki 
VI.  Effect  of  statutory  enactments  as  to 

suicide  306 

VII.  Sufficiency  of  proof  SOT 

VII 1.  Bummarr  807 

Tax«a. 

Nature  of  railroad  property  tor  porpoM 
of  61 

Telegraph  line  along  railroad  rlgbt  of 
way ;  nature  ot  property  in  poles  and 
wires  66 

Towave. 

Jurisdiction  of  admiralty  over  contract 
as  to  282 
Trespaaa. 

Bight  ot  railroad  to  keep  1 1  nspSMi  i  ■ 
from  track  or  rlgbt  of  way  68T 


Triuta. 

In  veswl ;  admlraltr  Jurisdiction  of 


285 


Watchman. 

For  vessel ;  Jurisdiction  of  admiralty 
over  contracts  ot  231 
Wat«ni. 

Acquisition  of  tide  land  by  rli^t  of  emi- 
nent domain  897 

%Vharfase. 

Contract  for;  Jurisdiction  of  admlraltr  288 
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(Separate  lodex  to  Notes  PncMlea  OOa.) 


Aocouirmro. 

Notes  asd  Bbxets. 

Accounting ; '  what  parties  interested  in 
ship;  jurisdiction  of  admiralty.  235 

ACTION  OB  81TXT. 

Change  of  Venue  in  Criminal  Proseeu- 
tion,  see  Cruunai.  L^w,  2. 

1.  A  general  appearance  hy  any  of  a 
niunber  of  nonreeident  defendants  renders 
an  order  of  publication  unnecessary  as  to 
such  of  them  as  appear.  McGlung  t.  Sieg 
(W.  Va.)  884 

2.  One  who  holds  the  full  1^1  title  to 
a  promiBSOiy  note  by  assignment  may  main- 
tain an  action  thereon  against  the  maker, 
notwithstanding  that  be  has  no  beneficial 
interest  in  the  proceeds ;  the  assignment 
having  been  made  to  enable  him  to  realize 
on  the  claim  in  the  interest  of  the  original 
payee.   Ifanley  T.  Park  (Kan.)  967 

3.  There  is  no  privity  of  contract  be- 
tween a  bank  that  pays  a  dieck  drawn  upon 
it,  and  indorsed  hy  the  payee  generally,  and 
deposited  1^  him  to  his  aeoount  in  another 
bank,  wUdi  forwarded  it  to  the  drawee 
bank  for  collection,  to  support  an  action  by 
Bueh  bank  against  the  payee  to  recover  the 
amount  of  the  cheek  as  for  money  paid  by 
mistake.  National  Bank  of  New  Jersey  t. 
Berrall  (N.  J.  Err.  A  App.)  099 
Parttea. 

4.  Stockholders  in  a  corporation  whose 
ofTicers  have  fraudulently  transferred  its 
assets  to  another  corporation  may  maintain 
a  suit  in  equity  against  the  latter  for  a  re- 
scission of  the  contract  or  for  damages,  with- 
out joining  the  corporation  of  which  they 
are  members  as  a  party  defendant.  Kidd  v. 
New  Hampshire  Traction  Co.  (N.  H.)  574 

5.  Stodcholders  of  a  foreign  corporation 
may  maintain  a  suit  to  reach  corporate 
assets  without  making  the  corporation  a 
party,  where  the  assets  were  transferred  to 
a  d(Hiiestio  oorporatiMi  for  the  express  pur- 
06  L.  R.  A. 


pose  of  terminating  the  existence  ot  the 
foreign  one  and  defrauding  stockholders  of 
them.  jEd. 

Nona  AXD  Bbxeto. 

Action;  right  of  third  person  to  sue  on 
parol  contract  made  for  his  benefit.  480 
On  note;  who  is  real  parfy  in  interest. 

614 

Suit  in  equity  by  Btockholders  for  diver^ 
sion  of  corporate  property,  without  joining 
corporation.  574 

Right  of  assignee  of  debenture  bond  to 
maintain  action  thereon;  where  assignment 
was  made  merely  to  enable  him  to  bring 
suit;  what  is  an  indivisible  cause  of  action 
which  cannot  be  prosecuted  by  several  ac- 
tions; enforcing  against  stot^holders  vari- 
ous claims  against  corporation  1^  more 
than  one  suit.  968 

"By  administrator  in  state  other  than 
that  in  which  he  was  appointed;  right  to 
maintain  at  common  law;  right  of  non- 
resident to  maintain  statutory  action  for 
death;  right  of  nonresident  alien  to  main- 
tain such  action.  920 

To  condemn  tide  land  in  possession  of 
person  under  contract  of  purchase  from 
state;  state  as  necessary  party.  899 

ADDXnONAXi  8EBV1TUJ>E. 

See  EuiNEiTT  Dohaiiv,  16,  17. 

ADMIBAX.TT. 

Admiralty  has  jurisdiction  of  a  libel 
in  peraonam  for  breach  of  a  contract  to  fur- 
nish freight  to  be  carried  by  an  ocean  trans- 
portation line  at  about  a  certain  time,  with- 
out specifying  the  vessel.  Baltimore  Steam 
Packet  Co.  T.  Patterson  (CCA.  4th  C) 

193 

Notes  Am  Bbofs. 

Admiral^;    admiralty   jurisdiction  of 
contracts;  necessity  of  mutiiality;  exercise 
^f  jurisdiction  apon  pfi^t^faj^e  (gn^^glg 
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Adopted  Child — Appbal  and  Error. 


power  not  equivalent  to  that  of  court  of 
equity.  204 
Admiralty  Jurisdiction  of  contracts: — 
(I.)  Antiquity  and  original  jurisdiction  of 
court;  (II.)  the  acts  of  Richard  II.  and 
Henry  IV. ;  (III.)  the  compromises  of  1675 
uid  10S2;  (IV.)  jurisdiction  which  com- 
mon-law courts  permitted  admiralty  to  ex- 
ercise :  (a)  no  jurisdiction  of  things  done 
on  land;  (b)  within  body  county;  (o) 
application  of  above  rules  to  particular 
contracts;  (d)  exceptions  to  rules;  (e)  ju- 
riediction  of  things  done  at  sea;  (f)  pro- 
hibition must  be  sought  promptly;  (g) 
summary  of  common-law  view;  (V.)  the 
English  act  of  1840;  (VI.)  the  English  act 
of  1861;  (VII.)  admiralty  jurisdiction  in 
the  United  States:  (a)  on  what  founded; 
(b)  scope  of  jurisdiction;  (e)  illustrations 
of  exercise  of  jurisdiction;  (1)  contracts  for 
building  and  outfitting  ships;  (2)  charter 
parties  and  carriage  contracts;  (3)  con- 
tracts for  services  in  use  or  operation  of 
vessel;  (4)  contracts  of  stevedores  and 
watchmen;  (5)  contracts  to  assist  vessel; 
(6)  bottomry,  hypothecation,  mortgage;  (7) 
insurance  and  average;  (8)  parbtership, 
trust,  accounting;  (0)  contracts  leading  to 
maritime  contract;  (10)  other  contracts; 
(11)  contracts  between  foreigners;  (d)  ef- 
fect of  form  of  action.  193 

ADOPTED  GHELD.  . 

As  Heir  at  Law,  see  Descent  and  Dis- 

XBIBDnON. 

ADVEBSE  POSSESSION. 

See  also  Limitation  of  Actions. 

1,  Claiming  the  right  to  use  a  way  to 
which  claimant  has  a  right  as  a  way  of  ne- 
cessity ia  not  adverse,  bo  as  to  ripen  into 
a  prescriptive  right  which  will  survive  the 
necessity.  Ann  Arbor  Fruit  &  V.  Co.  v.  Ann 
Arbor  R.  Co.  (Mich.)  431 

2.  Continued  use  of  a  right  of  way  which 
originated  in  necessity  after  the  neoeasity 
has  ceased  does  not  become  adverse  until 
notice  of  the  adverse  claim  is  brought  home 
to  tiie  owner  of  the  servient  estate.  Id. 

8.  The  owner  of  the  servient  estate  can- 
not be  presumed  to  Icnow  that  a  continued 
use  of  a  way  originating  in  necessity  after 
the  necessity  has  ceased  is  claimed  to  be  ad- 
verse, where  he  tias  no  notice  of  the  circum- 
stances which  have  terminated  the  neces- 
sity. Id. 

4.  Adverse  title  to  a  right  of  way  which 
originated  in  necessity  cannot  be  founded 
on  the  doctrine  of  constructive  notice ;  that 
is,  that  the  owner  of  the  servient  estate 
should  have  known  that  the  claim  to  its  use 
had  become  adverse,  if  he  did  not  in  fact 
have  such  knowledge.  Id. 
66  L.  R.  A. 


6.  A  grantee  of  property  which  is  sub- 
ject to  a  way  of  necessity  is  not  chargeable 
with  constructive  notice  of  claims  to  such 
way  by  prescription  in  the  records  of  snlwe- 
quent  grants  from  his  grantor.  Id. 

Notes  and  Bbiefb. 

Adverse  possession;  right  to  acquire  title 
by  prescription  to  way  of  necessity;  use  of 
private  way  with  consent  of  landowner  not 
adverse;  right  of  way  over  railway  tracks 
by  prescription.  431 

AMUSEMENTS. 

See  Public  Kesobes. 

ANSWER. 

See  Flkadino. 

APPEAI.  AND  EBBOB. 

1.  A  writ  of  error  issueif  fnm  the  Fed- 
eral Supremo  Court  for  the  purpose  of  re- 
viewing the  decision  of  a  state  oourt  is 
properly  directed  to  the  inferior  state  court 
where  the  judgment  of  the  highest  state 
court  was  ordered  to  be  entered,  and  where 
the  record  remained.  Wedding  ▼.  Meyler 
(U.  S.  Sup.  Ct)  833 

2.  A  decision  of  the  Kentucky  court  of 
appeals  denying  any  force  or  effect  to  an 
Indiana  judgment,  which  is  based  on  a 
denial  of  the  jurisdiction  of  the  Indiana 
court  because  of  the  place  of  service,  pre- 
sents a  Federal  question  for  review  in  the 
Supreme  Court  of  the  United  States,  where 
such  denial  can  be  justified  only  on  the 
grotmd  that  the  Virginia  compact  of  1789 
and  the  act  of  Congress  of  February  4,  1791 
(1  Stat,  at  L.  189,  chap.  4),  admitting  Ken- 
tucky to  the  Union,  did  not  confer  the  right 
of  jurisdiction  which  the  Indiana  court  at- 
tempted to  e^Eercise,  and  which  the  state  of 
Indiana  claims.  Id. 

3.  An  appeal  by  a  defendant  who  does 
not  serve  his  notice  of  appeal  upon  his  co- 
defendant,  nor  join  in  the  appeal  of  the  lat- 
ter, will  be  dismissed,  where  the  statute  re- 
quires notice  of  appeal  to  be  served  on  all 
parties  who  have  appeared  in  the  action, 
and  who  do  not  join  in  the  notice  of  appeal. 
Davis  T.  Taeoma  R.  ft  P.  Co.  (Wash.)  802 

ObJeeUoBS*  exeevtioBS*  uiA  reeord. 

4.  An  objection  to  an  instruction  to 
which  no  exception  was  takea  in  the  trial 
oourt  will  not  be  oonsidered  on  appeal. 
Keady  v.  People  (Colo.)  353 

5.  Facts  not  appearing  in  the  Ull  of  ex- 
ceptions will  be  treated  by  the  reviewing 
court  as  nonexistent.  Freeman  v.  Dodge 
(Me.)  396 

6.  An  objection  that  a  bill  of  exceptions 
was  not  served  in  the  manner  provided  by 

law  is  waived  by  preBentinfr.sm9ndaients 
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thereto.  Fordtuun  v.  Northern  P.  R.  Co. 
(Mont.)  656 

7.  Facts  not  appearing  in  the  record 
cannot  be  considered  in  the  decision  of  an 
appeal.  Id. 

8.  In  case  of  appeal  from  a  judgment 
the  record  need  not  contain  the  notice  of 
intention  to  move  for  a  new  trial.  Id. 

9.  The  filing,  with  the  cleric  of  the  court, 
of  an  order  by  the  judge  for  an  extension 
of  time  for  serving  a  case  made  under  Kan. 
laws  1003,  chap.  380,  p.  583,  S  1,  HttUfies 
tiie  requirements  of  the  law  as  to  notice, 
such  flling  constituting  notice.  Claric  v. 
Mitchell  County  Comrs.  (Kan.)  965 
Review. 

10.  The  supreme  court  of  Louisiana  has 
authority  to  review  conclusions  of  fact 
reached  by  the  court  of  appeale,  but  only 
does  so  in  exceptional  cases.  Brignac  v. 
Pacific  Mut.  L.  Ina.  Co.  (La.)  322 

11.  Two  hundred  and  fifty  dollars  actual, 
and  $750  exemplary,  damages,  awarded 
against  a  street  car  company  because  of  the 
itttentionul  kicking  in  the  vicinity  of  the 
heart,  by  a  conductor,  of  a  boy  attempting 
to  board  a  car  to  become  a  passenger,  are 
not  so  excessive  as  to  be  set  aside  on  ap- 
peal. McNamaia  v.  St.  Louis  Transit  Co. 
<Mo.)  486 

12.  Where,  at  the  close  of  a  trial  to  a 
jury,  each  party  requests  a  peremptory  in- 
struction in  his  favor,  and  the  court  grants 
one  of  the  requests,  that  ruling  constitutes 
a  general  finding  for  the  suoeessful  party 
1^  the  ooart;  and  the  only  questions  it  pre- 
sents in  an  appellate  court  are  whether  the 
finding  was  without  substantial  evidence  to 
support  it,  and  whether  there  was  error  in 
the  court's  declaration  or  application  of  the 
law.  Phenix  Ins.  Co.  v.  Kerr  (C.  C.  A. 
8th  C.)  669 

13.  An  agreed  state  of  facts,  adopted  by 
tiw  trial  court  as  the  basis  of  its  findings, 
and  spread  upon  the  reoord,  whioh  indudes 
all  facts  essential  to  the  determination  of 
the  controversy  between  the  parties,  will  be 
treated  as  a  special  verdict,  upon  which  the 
court  of  review  will  render  the  same  judg- 
ment that  the  trial  court  ought  to  have  ren- 
dered. National  Bank  of  New  Jeney  v.  Ber- 
rall  (N.  J.  Err.  &  App.)  590 

14.  A  verdict  fairly  rendered,  after  a  case 
has  been  fairly  submitted  to  a  jury,  ought 
not  to  be  interfered  with  by  the  court,  un- 
less, manifest  wrong  or  injustice  has  been 
done,  or  unless  the  verdict  is  plainly  not 
warranted  by  the  evidence.  Bosl^  v.  Bal- 
timore ft  O.  R.  Co.  (W.  Va.)  871 
Oroud  tor  verenaL 

15.  In  a  civil  ease,  where  there  is  no  well- 
founded  complaint  of  the  exclusion  of  evi* 
66  L.  H.  A. 


dence,  it  becomes  immaterial,  on  appeal 
to  the  supreme  court  of  Louisiana,  whether 
the  change  of  the  trial  judge  was  right  or 
wrong,  since  it  is  the  duty  and  privilege  of 
the  court  to  apply  the  law,  according  to  its 
understanding  thereof,  and  regardless  of 
what  the  trial  judge  may  have  charged,  to 
the  facts  as  disclosed  by  the  reoord.  War- 
ner v.  Talbot  (La.)  336 

10.  A  verdict  will  not  be  set  aside  because 
of  minor  errors  of  law.  wh?re  the  cliarge  of 
the  court  on  the  principal  questions  in  the 
case  necessarily  controlled  the  verdict. 
Little  V.  Southern  R.  Co.  (Ga.)  509 

17.  No  complaint  can  be  made  of  the  act 
of  the  court  in  leaving  the  interpretation  of 
a  written  instnmient  to  the  jury  where  their 
finding  accords  with  the  legal  interpreta- 
tion. Quebe  t.  Gulf,  C.  ft  S.  F.  R.  Co. 
(Tex.)  784 
Notes  aitd  Bbbfb. 

Appeal ;  right  to  change  on  appeal  theory 
on  which  case  proceeded  to  trial.  73 
Practice  and  procedure  governing  the 
transfer  of  caunes  to  the  Federal  Supreme 
Court  on  writ  of  error  or  appeal: — (I.)  In- 
troduction; (11.)  the  writ  of  error :  (a)  is- 
suance and  allowance:  (1)  i°  general;  (2) 
where  the  writ  runs  to  a  state  court;  (b) 
to  what  court  directed ;  (o)  form:  (1)  gen- 
erally; (2)  description  of  parties;  (d) 
amendments;  (e)  service;  (III.)  the  ap- 
peal :  (a)  general  requirements ;  ( & )  al- 
lowance; (c)  description  of  parties;  (IV.) 
the  citation:  (a)  necessity:  (I)  on  appeal; 

(2)  on  writ  of  error;  (6)  formal  requi- 
sites; (c)  by  whom  signed :  (1)  in  general; 

(2)  on  writ  of  error  to  state  court;  (d) 
service;  IV.)  time  for  instituting  proceed- 
ings: (a)  when  review  only  is  desired:  (1) 
appeals  from,  or  writs  of  error  to,  inferior 
Federal  courts;  (2)  writs  of  error  to  state 
courts;   (6)  when  supersedeas  ia  desired; 

(o)  how  time  is  to  be  computed:  (I)  when 
time  begins  to  run;  (2)  when  appellate 
proceedings  are  deemed  begun;  (3)  suspen- 
sions and  interruptions;  (d)  how  objection 
may  be  raised;  (VI.)  filing  record  and 
dodceting  cause:  (a)  time;  (6)  clerk's 
fees;  (o)  docketing  twice;  (VII.)  appear- 
ance; (VIII.)  parties:  (a)  who  may  insti- 
tute proceedings;  (6)  necessary  or  proper 
parties;   (o)  abatement  and  substitution; 

(IX.)  securiiy;  (a)  necessity;  {b)  require- 
ments as  to  time:  (1)  in  general;  (2) 
when  supersedeas  is  desired;  (c)  formal 
requisites  In  general;  (d)  parties;  (c) 
sureties;  (f)  acceptance  and  approval ;  (g) 
amount;   (h)  new  or  additional  security; 

(X.)  further  proceedings  pending  error  or 
appeal:  (a)  in  general;  (b)  when  there  is 
supersedeas:  (1)  compliance  wi^  statutes 
as  effecting:  (a) 


1018 


Akiu!8t— Attacbhbht. 


erinuiial  caaes;  (2)  what  action  is  preclud- 
ed hy  Buperaedeas;  (3)  modifying  or  vaoat- 
ing ;  ( e )  in junetion  caaes ;  (d)  habeas 
corpus  proceedings;  («)  bail;  (XI.)  second 
appeal  or  writ  of  error.  833 

AKBEST. 

Assault  on  Officer  Attempting  to  Make 
Arrest,  see  As8aui.t  and  Battery. 

Notes  and  Bbiefs. 

Arrest;  homicide  in  resisting.  353 

Without  warrant;  killing  offiosr  in  resist- 
ing. 356 

ASSAITLT  Aim  BATTEBT. 

Measure  of  Damages,  see  Bauaoes,  5. 

One  is  not  justified  in  shooting  an 
officer  who  merely  announces  the  intention 
to  arrest  him,  although  the  character  of  the 
officer  does  not  appear,  and  the  arrest  would 
be  unwarranted.    Keady  t.  People  (Colo.) 

363 

Notes  and  Briefs. 

Assault;  damages  for;  right  to  include 
humiliation  and  mental  suffering.  337 

AMIGlfHEZrT. 

As  between  successive  assignments  of 
a  fund  in  the  hands  of  a  thinl  person,  the 
one  which,  being  acquired  without  notice 
of  prior  ones,  is  first  brought  to  the  knowl- 
edge of  the  depositary,  is  entitled  to  pri- 
ority. Re  Phillips  (Pa.)  760 

Notes  and  Buikps. 

Assignment;  priority  as  between  suc- 
cessive assignments  of  fund  in  hands  of 
third  person;  effect  of  failure  to  give  notice 
of  assignment  to  holder  of  fund  or  subse- 
quent assignees;  effect  of  latent  equities. 

760 

Priority  rights  of  different  assignees  of 
fund  in  bands  of  third  person: — (I.)  Intro- 
ductory; (II.)  priority  of  notice  to  trustee 
gives  priority  of  right:  (o)  in  general; 
( b )  as  applied  to  assignees  in  bankruptcy : 

(1)  under  English  statutes:  (a)  notice  be- 
fore bankruptcy;  (b)  no  notice  before  bank- 
ruptcy; (c)  when  the  assignment  was  given 
after  the  bankruptcy  of  the  assignor;  (2) 
in  the  United  States;  (o)  subsequent  as- 
signee must  take  bona  fide:  (1)  in  general; 

(2)  duty  to  inquire  as  to  prior  encum- 
brances; (d)  sufficiency  of  notice:  (1)  in- 
formal and  imperfect  notice ;  (2)  accidental 
knowledge;  (3)  indirect  notice:  (a)  notice 
to  solicitor  of  trustee;  (6)  filing  lu pendens/ 
(4)  notice  to  one  or  more  of  several  trus- 
tees; (5)  when  trustees  notified  are  super- 
seded by  others ;  ( 6 )  notice  given  to  wrong 
party;  (7)  when  a!iFti<raor  is  also  a  trustee; 
(8)  when  assignee  is  also  the  trustee,  or 
66  L.  R.  A. 


one  of  the  trustees;  (0)  when  the  fund  is 
in  court;  (10)  notice  to  trustee  before  fund 
is  vested  in  him  as  the  property  of  as- 
signor; (11)  when  notices  are  simulta- 
neous; (e)  intereets  not  within  scope  of 
rule;  (III.)  qui  prior  eat  tempore,  potior 
eat  jure;  (IV.)  states  in  which  both  rules 
have  been  followed:  (a)  New  York;  (6) 
Pennsylvania:  (c)  other  states;  (V.)  other 
coses;  (VI.)  when  the  contract  assigned 
provides  as  to  mode  of  assignment.  760 

A88IGHMEHT  FOB  OBBDXTOKS. 

Taxation  of  Assets,  see  Taxes,  8. 

AMimFnT. 

One  who  executes  and  delivers  to  an 
insuranoe  company  a  note  for  premium  of 
a  policy  to  be  issued  may,  in  case  the  oom- 
pany  refuses  to  issue  the  policy  after  re- 
ceiving and  appropriating  the  proceeds  of 
the  note,  althou^  plaintiff  is  not  at  fault, 
consider  the  oontract  as  rescinded,  and  re- 
cover the  money  advanced  as  mon^  had 
and  received.  Bummers  v.  Mutual  L.  Ins. 
Co.  (Wyo.)  812 

ATTAOHMEirT. 

Restraining  Removal  of  Materials  Pur- 
suant to  Sale,  see  Injunction,  12. 

1.  'where  the  affidavit  for  attachment 
and  other  papers  in  a  cause  show  that  the 
defendants  are  nonresidents,  and  no  order 
of  publication  has  been  taken  on  the  return 
day  of  the  process,  the  plaintiff  is  entitled 
to  a  reasonable  time  in  which  to  perfect  bis 
suit  by  order  of  publication;  and  the  suit 
does  not  abate  immediately  upon  the  re- 
turn of  the  process  and  failure  to  take  the 
order  of  publication.  McClung  v.  Si^  (W. 
Va.)  884 

2.  Service  of  a  warrant  of  attachment 
upon  a  resident  member  of  a  nonresident 
partnership,  to  reach  a  sum  due  by  the 
partnership  to  a  nonresident  corporation, 
does  not  create  a  lien  upon  the  liability  of 
the  nonresident  partners  to  pay  the  ddit,  so 
as  to  form  the  basis  of  a  atdt  against  them 
when  they  can  be  served  with  process  within 
the  slate.  National  Broadway  Bank  v. 
Sampson  (N.  Y.)  606 

3.  The  liability  of  a  nonresident  debtor 
to  a  nonresident  corporation  is  not  subject 
to  attachment  within  the  state  when  the 
debtor  is  temporarily  within  its  jurisdic- 
tion, since  the  situs  of  the  debt  is  at  the 
place  of  residence  either  of  the  debtor  or 
of  the  creditor.  Id. 

Notes  and  Briefs. 

Attachment;  creditor  entitled  to  debtor' 
interest  only.  35 

Situs  of  debt  for  purpose  of. 

Dignizea  by 


Attornets— Banks. 
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of  service  upon  one  only  of  several  joint  de- 
fendants; eifect  of  insolvency  of  defendants 
on  levy;  validity  of  law  making  state  of 
debtor's  domicil  situs  of  debt  for  purpose 
of  attaehnieDt.  608 

ATTpRMETS. 

1.  One  who  has  made  a  contract  with  a 
partnership  for  legal  Bervices,  to  be  com- 
pensated partly  by  a  contingent  fee,  cannot, 
after  the  death  of  one  partner,  for  the  pur- 
pose of  depriving  his  estate  of  any  interest 
in  the  fee  not  fully  earned,  make  a  new 
contract  with  the  surviving  partner  for  the 
sante  services,    difton  v.  Clark  (Miss.) 

821 

2.  Permitting  the  surviving  partner  of 
a  firm  which  has  contracted  to  render  legal 
services  tu  rumain  in  control  of  the  business 
and  conduct  it  to  its  close  is  a  recognition 
and  continuance  of  the  original  contract, 
rendering  the  client  liable  for  the  oompen* 
sation  originally  agreed  upon  notwitiistand- 
ing  the  death  of  one  of  the  firm.  Id. 

3.  The  doctrine  of  quantum  meruit  is 
not  applicable  to  limit  the  amount  of  recov- 
ery, in  favor  of  the  estate  of  a  deceased 
member  of  a  firm  of  attorneys,  to  the  value 
of  services  performed  daring  the  decedent's 
lifetime,  where  the  eompensition  was  to  be 
a  contingent  fee,  and  the  surviving  partner 
conducts  the  litigation  to  a  successful  ter- 
mination, and  Uiereby  rams  the  fee.  Id. 

Notes  ard  Bkiefs. 
See  also  PARTNERsniF. 

Attorneys ;  right  of  estate  of  law  partner 
in  compensation  for  business  onflnished  at 
time  of  death;  right  of  original  attorney, 
when  unable  to  perform  duties,  to  employ 
substitute;  employment  upon  contingent 
fee;  necessity  of  full  performance  hj  at- 
torney before  liability  accrues;  liability  of 
client  on  quantum  meruit  where  attorney 
dies  before  completion  of  case.  822 

ATTORHSn*  FEES. 

See  Buiuinra  and  Loan  A880cu.Tions. 

BANK  CX.EBK. 

Liability  on  Bond  of,  see  Bonds. 

BANKRUPTCY. 

1.  A  transfer  of  property  forbidden  by 
the  bankruptcy  act  is  not  effected  by  the 
appropriation  by  a  bank  of  the  balance  of 
the  bankrupt's  deposit  account  in  payment 
of  his  indebtedness  to  it  after  knowledge  of 
the  bankruptcy.  Re  George  M.  Hill  Co.  (C. 
C.  A.  7th  C.)  68 

2.  Payment  to  a  bank,  by  an  insolvent 
within  four  months  of  the  institution  of 
bankruptcy  proceedings  against  him,  of 
66  L.  R.  A. 


notes  given  to  and  discounted  for  other  per- 
sons by  the  bank,  constitutes  preferential 
paj-ments  which  the  bank  must  return  to  be 
entitled  to  share  in  the  bankrupt's  estate, 
although  the  indebtedness  was  not  charged 
by  the  bank  against  the  maker  of  the  notes, 
but  was  carried  in  the  accounts  of  the 
payees.  Id. 

3.  In  determining  whether  or  not  the 
dealings  between  a  bank  and  an  insolvent 
customer  have  decreased  the  estate  within 
four  months  prior  to  the  institution  of  bank- 
rupt<^  proceedings,  so  as  to  require  the 
bank  to  return  the  amount  of  such  decrease 
in  order  to  be  entitled  to  prove  claims 
against  the  estate,  all  the  transactions  must 
be  considered,  including  payments  by  the 
insolvent  upon  notes  given  to  and  discounted 
for  other  persons,  although  such  notes  do 
not  appear  in  his  account  on  the  bank's 
books.  Id. 

4.  The  increase  of  contingent  liability  of 
an  insolvent  person  to  a  bank  by  reason  of 
the  discount  for  him  of  notes  executed  by 
other  persons  and  indorsed  by  him  cannot 
be  taken  into  consideration  in  determining 
whether  or  not  the  result  of  transactions 
between  him  and  the  bank  within  four 
months  of  the  institution  of  the  bankruptcy 
proceedings  haa  been  to  decrease  the  estate, 
so  as  to  require  the  bank  to  return  the 
amount  of  the  decrease  in  order  to  he  per- 
mitted to  file  claims  against  the  estate.  Id. 

5.  Only  the  amount  of  direct  loss  to  the 
estate  of  an  insolvent  during  the  period  of 
four  months  prior  to  the  institution  of 
bankruptcy  proceedings,  because  of  trans- 
actions with  a  bank  consisting  of  payments 
and  loans,  must  be  returned  by  the  bank  in 
order  to  be  permitted  to  file  claims  against 
the  estate.  Id. 

NfyrSB  AND  Bbiefs. 

Bankruptcy;  what  constitutes  a  prefer- 
ence; payment  on  open  account  within  four 
montlis  of  bankruptcy  as;  where  indebted- 
ness ot  end  of  four  months  is  greater  than 
at  the  beginning;  appropriation  by  bank  of 
bankrupt's  deposit  as  preferential  payment; 
purchase  by  bank  of  notes  of  bankrupt ;  pay- 
ment of  notes  by  bankrupt  as  preference  to 
bank.  69 

Priority  of  rights  to  fund  as  between  as- 
signees in  bankruptcy  and  prior  assignees. 

760 

BANKS. 

Action  by  Bank  against  Payee  to  Re- 
cover  Money  Paid  on  Check,  see 
Action  ob  Suit,  3. 

Transactions  between  Bank  and  De- 
positor in  Violation  of_^ankruptC!y 
Act,  see  ^^m^^OOglC 


1014 


Bab — BiBU. 


Liability  of  Surety  on  Bond  of  Clerk, 

soe  Bonds. 
Liability  of  Carrier  in  Delivering  to 

Consignee,  where  Bill  of  Lading 

has  been  Assigned  to  Bank,  see 

Cakriebs,  11. 
Liability  to  Holder  of  Cheeks,  see 

Checks. 

Judgment  against  Stodcholder  in  Suit 
to  Recover  Assessment,  as  Bar  to 
Suit  on  Another  Assessment,  see 
Judgment,  10. 

Limitation  of  Action  against  Share- 
holder, see  LiuTTATioH  OF  Ac- 
tions. 

Taxation  of  Insolvent  Bank,  see  Taxes. 

1.  A  bank  which  receives  in  the  ordinary 
course  of  business  a  check  drawn  upon  it. 
presented  by  a  bona  fide  bolder,  who  is  with- 
out notice  of  the  fact  that  payment  thereof 
has  been  stopped,  and  pays  the  amount 
thereof  to  such  holder,  cannot  afterwards 
recover  back  the  money  as  paid  by  mistake, 
on  the  ground  thitt  payment  of  the  check 
had  been  countermanded  by  the  drawer. 
Notional  Bank  of  New  Jersey  v.  Berrall 
(N.  J.  Err.  &  App.)  599 

2.  The  liability  of  the  shareholders  of 
national  banks  for  Uieir  debts,  under  U.  S. 
Rev.  Stat.  S  6151,  is  based  upon  contract. 
Deweese  v.  Smith  (C.  C.  A.  8th  C.)  971 

3.  The  decision  of  the  Comptridler  of 
the  Currency  that  it  is  neoeesary  to  collect, 
and  his  requisition  of,  a  certain  percentage 
of  the  liability  of  the  shareholders  of  a  na- 
tional bank,  in  order  to  pay  its  debts,  is  not 
a  decision  that  a  4arger  percentage  will  not 
he  necessary;  and  he  has  plenary  pqwer  to 
make  successive  assessments  until  the  full 
liability  of  the  shareholder  is  exhausted. 

Id 

4.  Under  the  acts  of  Congress  the  Comp- 
troller of  the  Currency  is  constituted  a 
quasi-judicial  tribunal  to  determine  at  what 
times  and  what  amounts,  not  exceeding  the 
lull  liability  of  the  stodcholders,  it  is  nec- 
essary to  collect  from  them  to  pay  the  debtb 
of  the  bank ;  and  his  decisions  of  tbese  ques- 
tions are  impervious  to  collateral  attack, 
and  open  to  avoidance  1^  a  court  only  in  a 
direct  attadc  upon  them  for  error  of  law. 
fraud,  or  mistake.  Id. 

5.  The  contract  of  the  shareholder  of  a 
nationnl  bank  with  the  bank  and  its  cred- 
itors, regarding  its  debts,  is  that,  to  an 
amount  not  exceeding  the  par  value  of  his 
shares  of  stodc,  and  not  exceeding  his  equal 
and  ratable  proportion,  he  will  pay,  at  such 
times  and  in  such  amounts  as  the  Comp- 
troller of  the  Currency  shall  demand,  the 
debts  and  obligations  of  his  bank.  Id. 
66  L.  R.  A. 


Notes  and  Briefs. 

Banks;  relation  of  general  depositor  to 
a  bank;  right  of  bank  to  apply  deposit  on 
debts  due  by  depositor;  deposit  considered 
as  becoming  immediately  property  of  bank; 
method  of  applying  payments  on  debts; 
where  some  are  unsecured.  '  77B 

National;  liability  of  stixlkholders  to  as- 
sessments to  pay  dd>tsi  canolusiveness  f>f 
decision  of  Comptroller  of  Currency  as  to 
necessity  for  assessments ;  when  right  of  ac- 
tion on  oRsessroent  accrues;  successive  as- 
sessments. 974 

Duty  to  present  draft  promptly  for  ac- 
ceptance of  payment;  indorsement  to,  of 
bills  of  lading  attached  to  drafts  as  transfer 
of  title  to  goods,  SOS 

Taxation  of  property  of;  of  bank  aasets 
in  hands  of  assignee  for  creditors.  461 

BAB. 

Of  Judgment,  see  Judohxht. 

BENEVOLEITT  SOCIETIES. 

1.  Local  lodges  of  a  mutual  benefit  so- 
ciety are  the  agents  of  the  supreme  camp, 
for  whose  acts  within  the  scope  of  their  au- 
thority the  latter  is  responsible,  where  the 
supreme  camp,  which  is  organized  and  in- 
corpurated  for  the  purpose  of  furnishing  aid 
to  members  and  their  families,  selects  and 
organizes  local  lodges  to  transact  its  busi- 
ness, which  are  under  its  complete  direction 
and  control,  and  the  members  of  which  are 
to  all  intents  and  purposes  members  of  the 
supreme  camp.   Mitchell  v.  Leech  (S.  C.) 

723 

2.  Although  it  is  the  duty  of  the  court 
to  determine  the  authority  of  local  lodges 
of  a  mutual  benefit  society  when  the  written 
instruments  determining  such  authority  are 
before  it,  the  lodge  cannot  complain  of  the 
submission  of  the  question  to  the  jury, 
which  made  the  true  construction,  and 
which  was  given  an  opportunity  to  find 
against  such  construction  and  in  favor  M 
the  contention  of  the  lodge. 

3.  The  supreme  lodge  of  a  mutual  ben- 
efit society  which  has  auUiorized  its  agent, 
a  local  lodge,  to  initiate  members  Into  the 
order,  ia  liable  for  injuries  inflicted  upon 
a  candidate  1^  the  use  of  a  mechanical  goat 
in  the  initiation  ceremony,  although  it  has 
not  authorized  the  use  of  such  oontrivanoe. 

Id. 

Notes  and  BbiefsI 

Benevolent  societies;  liability  of  sover- 
eign camp  for  acts  of  individual  members  of 
order.  723 

BIB£E. 

Reading  in  Sch^ftj,|5^,^s6<ep©gle 
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BICTCLES. 

Restraining  Use  of  Railroad  Track  by 
Rider,  see  Injunction,  7. 

buxs  and  notes. 

Right,  of  Assignee  to  Maintain  Action, 

see  AcnoN  ob  Suit,  2.  , 
See  also  Pleadino,  1,  11. 

Notes  and  Bbieps. 

Bills  and  notes;  sufficiency  of  answers 
denying  ownership  of  plaintiff  in  actions  on 
nqiotiable  instnunents.  613 

■BUXS  OF  uimsat 

See  also  CAsaiEBS. 

Notes  and  Bbibfs. 

Bills  of  lading;  effect  of  Msignment  of, 
to  transfer  title  to  goods;  duty  of  carrier 
to  deliver  to  holder  of.  605 

BLABTINO. 

Relief  from  Liability  by  Employment 
of  Independent  Contractor,  see 
Masteb  and  Sbbvant,  g. 

BONDS. 

See  also  Execctobs  and  ADUiNiaXBA- 

TOB8. 

1.  A  bank  clerk  who,  having  gone  on  a 
vacation,  has  overstayed  his  time  for  a 
short  period,  must  be  regarded  as  still  in 
the  service  of  the  bank,  where  that  relation 
is  yet  recognized  by  the  employer  for  the 
purpose  of  adjusting  the  liability  of  his 
bondsman  for  losses  suffered  by  the  bank 
because  of  fictitious  credits  entered  by  him 
in  the  accounts  of  a  customer,  so  that  trans- 
actions which  occur  during  such  absence 
mudt  be  taken  into  consideration.  First 
Nat.  Bank  v.  National  Surety  Co.  (C.  C.  A. 
6th  C.)  777 

2.  If  a  bank  clerk,  dnring  a  series  of 
years  covered  by  different  bonds  guarantee- 
ing the  bonk  against  "loss"  through  his 
acts,  falufles  the  accounts  of  a  customer  so 
as  to  give  him  a  fictitious  credit,,  the  court, 
in  determining  the  liability  of  the  surety  on 
tiie  last  bond,  will  appropriate  the  deposits 
of  the  customer,  made  during  that  time,  to 
the  checks  drawn  during  the  same  term,  and 
if,  when  so  applied,  the  drafts  have  not  ex- 
ceeded the  deposits,  no  loss  bos  resulted  to 
the  bank  for  which  the  last  surety  can  be 
ehoi^d.  Id. 

Notes  and  Bbiefs. 
See  also  Fbincipal  and  Subett. 

Bonds;  average  bond;  jurisdiction  of  ad- 
miralty as  to.  236 
66  L.  R.  A. 


1015 

BOTTOHRT. 

Notes  and  Bbxetb. 

Bottomry;  'jurisdiction  of  admiralty  In 
case  of.  204,  233 

i 

BOUND  ABIES. 

Notes  and  Bbietb. 

Boundaries:  conveyance  bounded  on 
stream ;  title  extending  to  center  of  stream. 

829 

BBIBEBT. 

See  also  Evidence,  3 ;  Indictuent, 
ETC.,  3,  4. 

The  question  of  the  legality  or  ille- 
gality of  the  proposed  ordinance  need  not 
be  considered  in  determining  the  guilt  of  a 
member  (rf  a  municipal  assembly  who  is  al- 
leged to  have  agreed  to  sell  his  vote  to  se- 
cure its  passage.   State  v.  Lehman  (Mo.) 

400 

BRIDGES. 

A  city  owes  to  the  public  the  duty  of 
keeping  its  bridges  in  a  safe  condition  for 
public  use,  and  ia  liable  for  special  injuries 
resulting  from  neglect  to  perform  this  duty, 
after  reasonable  notice  of  the  defective  con- 
dition of  a  structure.  Buechner  v.  New  Or- 
leana  (La.)  334 

BROKERS. 

1.  No  rights  of  a  real-estate  broker  who 
has  been  employed  to  tease  property  are  in- 
fringed by  the  decision  of  the  principal  not 
to  lease  the  property,  and  the  withdrawing 
of  authority  from  the  broker  after  he  has 
produced  a  customer  who  is  willing  to  ne- 
^tiate  for  the  lease.  Cadigan  v.  Crabtree 
(Mass.)  082 

2.  A  real-estate  broker  is  not  entitled  to 
a  commission,  where,  after  having  produced 
a  customer  willing  to  n^tiate  for  the  lease 
which  he  was  employed  to  effect,  the  prin- 
cipal in  good  faith  decides  not  to  lease, 
terminates  the  n^otiation,  and  discharges 
the  broker,  although  the  principal  subse- 
quently again  de<udes  to  lease,  and  makes  a 
contract  with  the  customer  produced  1^  the 
broker.  Id. 

Notes  and  Briefs. 

Brokers;  jurisdiction  of  admiralty  over 
contracts  of  ship  brokers.  230 

When  broker  is  considered  as  procuring 
cause  of  sale  or  exchange ;  sufficiency  of  per- 
formance by  broker  of  e<mtraet;  when  en- 
titled to  commissions.  088 

BUILDINO   AND   LOAN  ASSOCIA- 
TIONS. 

1.  On  foreclosure  by  the  receiver  of  an 
insolvent  building  •ffidji 


1016 
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flgaiiut  a  borrowing  member  who  paid  his 
duea  and  assessments  promptly  until  the 
association  was  dissolved  by  th»  apprant- 
meiit  of  the  receiver  through  no  fault  of 
such  member,  the  receiver  it  not  entitled  to 
(diarge  sudi  member  with  the  so-called 
earned  premium.  There  such  premium  is  in 
the  form  of  a  deduction  from  the  sum 
loaned.   Ottenaoser  v.  Scott  (Fla.)  340 

2.  On  a  settlement  with  On  insolvent 
building  and  loan  assodation,  borrowing 
members  are  not  entitled  to  be  credited  with 
the  full  face  or  book  value  of  their  stodE, 
but  only  for  such  pro  rata  amount  thereof 
as  the  actual  Conditions  may  warrant, 
baaed  upon  the  net  assets  in  the  hands  of 
the  receiver.  Id. 

3.  Borrowing  members  of  an  insolvent 
building  and  loan  association  are  not  es- 
topped from  contesting  a  scheme  of  settle- 
ment agreed  upon  by  a  majority  of  the 
stockholders,  and  adopted  by  the  court,  ou 
a  bill  filed  by  certain  other  members,  bor- 
rowers and  nonborrowera,  "on  behalf  of 
themselves  and  all  others  who  may  be  sim- 
ilarly situated  and  having  like  interests, 
who  may  join  them  as  complainants," 
against  the  association,  a  corporation,  as 
sole  defendant;  none  of  the  complainants 
being  in  exactly  the  same  class  aa  auch  bor- 
rowing members.  Id. 

4.  On  foreclosure,  by  the  receiver  of  an 
Insolvent  building  and  loan  association,  of 
a  mortgage  given  by  a  borrowing  member, 
attorneys'  fees  are  properly  allowed;  the 
mortgage  providing  that  the  borrowing 
member  "promises  and  agrees  to  pay  a 
reasonable  sum  of  money  for  solicitors'  fees 
that  may  be  incurred  by  the  association  in 
the  event  that  foreclosure  of  this  mort- 
gage becomes  necessary."  Id. 

Notes  a.nd  Bbiefs. 

Building  and  loan  associations ;  insolvency 
of ;  rights  and  liabilities  of  borrowing  mem- 
bers; exemption  of,  from  usury  laws.  346 

BUBDEN  OF  FROOF. 

See  EvuwNCX. 

OABBIEBS. 

Burdm  of  Proof  aa  to  BasponsiMlity 
for  Delay  in  Delivery,  aee  Bn- 
UNOB,  11. 

Ctmflict  of  Iawb  as  to  Contract  Limit- 
ing Liability,  see  Cokfliot  of 
Li.wa,  1. 

Conflict  of  Laws  as  to  Contract  for  In- 
teratate  Transportation,  see  Con- 
FUCT  OF  Laws,  2. 

Measure  of  Damages  for  Humiliating 
Treatment  of  Passenger,  see  DAIC- 

AQES,  4. 
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Measure  of  Damages  for  Kidcing  Boy 
from  Street  Car,  see  Dauaobb, 

7,8. 

Notice  to  Agent  aa  OonsUtuting  Notiee 

to  Carrier,  see  Notice,  1. 

Carriage  of  paiaeitKers. 

1.  The  duty  to  receive  from  a  passenger 
a  coin  or  bill  in  excess  of  the  fare  due  and 
return  the  change  in  a  respectful  manner  is 
part  of  the  contract  obligation  of  a  street 
car  oompany  so  long  as  the  amount  ten- 
dered is  not  in  excess  of  the  reaaonable 
amount  which  may  be  tendered  under  the 
rules  and  r^ulations  of  the  oompany. 
Gillespie  v.  Brooklyn  Heights  R.  Co.  <N. 
Y.)  618 

2.  The  fact  that  a  street-car  conductor 
acts  maliciously  in  calling  a  passenger  a 
deadbeat  when  aaked  for  change  due  her 
does  not  absolve  the  company  from  liability 
for  his  act,  since  it  is  done  in  the  course 
of  his  employment,  and  constitutes  a  breach 
of  the  oompany'tt  duty  to  protect  the  passcn- 
ger  from  such  insidt.  Id. . 

3.  The  sudden  increase  of  the  speed  of  a 
train  which  has  been  ferried  aoross  a  river, 
and  which  has  nun'ed  at  low  speed  scmie  dis- 
tance from  the  point  where  it  stopped  on 
the  boat,  in  order  to  acquire  momentum  to 
carry  it  up  the  incline  to  the  land,  is  not 
negligence  per  ae  with  respect  to  a  passen- 
ger who,  having  left  the  train,  is  attempting 
to  re-enter  it  at  the  point  where  the  speed 
is  increased,  where  the  company  has  no 
actual  notice  of  such  attempt.  Allen  v. 
Northern  P.  R.  Co.  (Wash.)  804 

4.  A  railroad  company  is  not  bound  to 
warn  passengers  who  ^ve  left  its  cars  while 
being  ferried  across  a  river  of  the  danger 
of  attempting  to  re-enter  them  after  the 
train  has  begun  to  move  at  a  point  where  it 
is  neoesaary  suddenly  to  increaae  the  speed 
to  give  m<mientum  to  asoend  the  incline  to 
the  land.  Id. 

5.  Although  it  is  not  negligence  on  the 
part  of  a  passenger  to  attempt  to  board  a 
slowly  moving  car,  he  is  not  entitled  to  hold 
the  carrier  liable  for  injuries  received  in 
making  the  attempt,  unless  he  shows  af> 
firmatively  that  the  injuries  were  due  to  its 
negligence.  id. 

6.  A  passenger  who  attempts  to  re-otter 
a  train  vhidi  he  has  left  while  it  is  erosung 
a  ferry,  and  is  injured  hy  being  thrown 

a  sudden  starting  forward  of  the  train 
against  an  appliance  neoesaary  for  the 
operation  of  the  ferry,  which  is  within  26 
inches  of  the  car,  cannot  charge  the  carrier 
with  negligence  with  respect  to  the  location 
of  such  appliance,  where  it  had  no  reason 
to  believe  tiiat  passengers  .would  attempt 
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to  enter  the  can  at  that  point,  and  no  no- 
tice of  his  attempt  to  do  so.  Id. 

7.  A  street  car  company  does  not  owe  to 
a  person  upon  a  street,  when  its  car  has 
stopped  to  receive  him  as  a  passenger,  the 
same  high  degree  of  care  with  respect  to  de- 
fects in  the  car,  while  he  is  approaching  the 
car  to  enter  it,  that  it  owes  ^  passengers 
actually  on  board,  so  that  its  liahility  for 
injury  to  such  a  person  by  the  fall  of  the 
trolley  pole  and  a  sign  board  cannot  be  de- 
termined by  the  application  of  the  rule  gov- 
erning the  relation  of  carrier  and  passenger. 
Duchemin  v.  Boston  Elev.  R.  Co.  (Mass.) 

980 

Carriage  of  f  relgltt. 

8.  A  contract  by  a  carrier,  reading,  "We 
have  this  day  booked  with  you  t>t<i  Johns- 
ton Line'*  certain  merchan^se  for  ocean 
transportation,  constitutes  an  absolute  en- 
gagement to  fill  the  required  space,  for 
breach  of  which  the  one  signing  the  contract 
will  be  liable,  in  the  absence  of  anything  to 
show  that  the  contract  was  merely  part  of  a 
joint-traffic  arrangement  under  which,  in 
case  the  goods  were  not  secured,  each  car- 
rier should  sustain  its  own  loss.  Baltimore 
Steam  Fadot  Co.  t.  Patterson  (CCA.  4th 
C.)  IBS 

9.  A  carrier  which  has  engs^^d  space 
with  an  ocean  transportation  company  for 
a  qnanUty  of  merchandise  is  not  relieved 
from  liability  for  breach  of  the  contract 
by  the  fact  that,  for  its  benefit  after  the 
iHreach,  the  bill  was  made  out  to  a  third 
pemm,  who  had  been  expected  to  furnish 
the  goods  to  flll  the  contract.  Id. 

10.  A  carrier  of  live  stock  cannot  exempt 
itself  from  liability  for  loss  caused  by  delay 
in  tiansportation  occasioned  by  the  negli- 
gence or  misfeasance  of  itself  or  its  serv- 
ants, by  a  contract  with  the  shipper  provid- 
ing that,  in  case  of  any  unusual  detention 
of  such  live  stock  caused  by  the  negligence 
of  the  carrier  or  its  servants  or  connecting 
carriers,  the  shipper  shall  accept  as  full 
compensation  the  amount  actually  expended 
by  him  in  the  purchase  of  food  and  water 
for  the  stock  while  so  detained.  Bosley 
V.  Baltimore  &  O.  R.  Co.  (W.  Va.)  871 

11.  A  carrier  which  issues,  in  exchange 
for  bills  of  lading  surrendered  to  it,  orders 
directing  the  delivery  of  grain  en  route  to 
certain  purchasers,  or  the  consignee  or  his 
order,  on  presentation  of  the  orders,  and 
stamps  across  the  face  of  them  a  statement, 
signed  by  its  agent,  that  cars  are  to  be  deliv- 
ered on  thein  the  same  as  on  the  bills  of  lad- 
ii^  taken  up,  is  thereby  charged  with  notice 
of  the  rights  of  a  bank  to  whom  the  orders 
are  transferred  upon  the  indorsement  of  the 
consignee,  and  is  liable  to  it  in  an  action  for 
the  conversion  of  the  grain  by  delivering  it 
66  L.  R.  A. 
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to  the  purchasers  from  the  consignee,  upon 
the  tatter's  written  instructions,  without  a 
presentation  of  the  orders.  National  New- 
ark Bkg.  Co.  T.  Delaware,  L.  &  W.  R.  Co. 
(N.  J.  Err.  &  App.)  595 

12.  A  carrier  must  deliver  goods  to  the 
true  owner,  claiming  under  the  consignee, 
when  it  baa  notice  of  the  true  owner's 
rights,  and  the  bill  of  lacUng  has  already 
been  surrendered.  Id. 
Rates,  rebates,  and  dlsoriminatlon. 

13.  A  contract  between  a  railroad  com- 
pany and  a  manufacturer  to  maintain  the 
same  rates  on  goods  shipped  by  him  between 
competitive  points  as  are  maintained  from 
other  shipping  points  where  like  factories 
are  located,  ia  not  a  discrimination  forbid- 
den by  the  interstate  commerce  act,  nor  by 
state  statutes  enacted  to  prevent  unjust  dis- 
crimination in  transportation  against  any 
person,  locality,  or  corporation.  Laurel 
Cotton  Mills  T.  Gulf  &  S.  I.  R.  Co.  {Miss.) 

45S 

14.  A  milling  in  transit  agreement  be- 
tween a  manufacturer  and  carrier,  1^  which 
the  former  is  to  be  credited  on  its  freight 
bills  for  manufactured  goods  shipped 
the  freight  paid  on  raw  materiiUB  shipped  to 
the  mill,  is  not  prohibited  by  statutes  for- 
biddii^  the  granting  of  any  rebate  to  ship- 
pers. Id. 

15.  To  enforce  a  contract  for  freight  rates 
a  shipper  is  not  required  to  prove  that  the 
carrier  has  complied  with  its  statutory  duty 
to  file  the  rates  established  thereby  with  the 
proper  authorities.  Id. 

10.  The  court  will  not  presume  that  a 
contract  between  a  carrier  and  shipper 
which  is  valid  in  itself  violates  the  schedule 
which  had  been  prepared  by  the  public  au- 
thorities, in  the  absence  of  anything  in  the 
contract  or  pleadings  to  indicate  that  it  does 
so.  Id. 
Notes  and  Bbiefs. 

See  also  Neouobncb. 

Carriers;  contract  limiting  liability  of; 
enforcement  in  other  state  where  invalid, 
though  valid  where  made.'  275 

Discrimination  in  rates  by;  effect  of  In- 
terstate Commerce  Act  on  right  to  make 
special  contracts ;  effect  of  act  on  other  than 
interstate  rates;  milling  In  transit  agree- 
ment; what  necessary  to  make  discrimina- 
tion unlawful ;  rebates.  4S4 

Duty  to  deliver  to  holder  of  bill  of  lading; 
delivery  to  one  who  has  wrongfully  obtained 
possession  of  bill  of  lading;  right  to  deliver 
to  consignee,  in  absence  of  notice  of  rights 
of  third  party;  right  of  sliipper,  after  issu- 
ance of  bill  of  lading,  to  order  delivery  to 
another  consignee;  effect  of  assignment  of 
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of  goods ;  power  of  local  agent  to  issue  certi- 
fied orders  in  lieu  of  bills  of  lading.  595 

Duty  to  carry  passengers  safely  and  treat 
with  respect;  insulting  language  to  passen- 
ger by  servant;  refusal  of  street  car  con- 
ductor to  return  change.  819 

Of  passengers:  duty  of;  happening  of  ac- 
cident as  evidence  of  negligence;  presump- 
tion of  negligence  from  sudden  lurch  or 
jerk;  placing  obstruction  near  track;  duty 
to  warn  passenger  attempting  to  board  mov- 
ing train,  uf  danger.  806 

Of  live  atodc;  railroad  oompanies  as,  by 
«oramon  law ;  Umitation  of  liability  for  n^- 
ligent  delay ;  in  consideration  of  low  freight 
rate;  burden  of  proof  as  to  reasonableness 
of  delay.  371 

When  person  becomes  a  passenger  on 
■treet  car.  080 

CERTIORARI. 

NoTu  AHD  Bsara. 

Certiorari;  to  inquire  into  attempted  re- 
moval at  officer  under  alleged  invalid  stat- 
ute. 666 

CHAIXEMOE8. 

See  JuBX. 

CBXOBM. 

Action  bj  Bank  against  Payee  to  Re- 
cover Amount  Paid,  see  Action  ob 
Suit,  8. 

Recovery  by  Holder  of  Check  for 
Moneys  Paid,  see  Banks,  1. 

The  holder  of  a  check  has  no  contract 
with  the  bank  on  which,  it  is  drawn,  and  no 
legal  right  to  exact  its  payment.  National 
Bank  of  New  Jersey  v.  Berrall  (N.  J.  Err.  & 
App.)  590 

CHRISTIANITY. 

NOTKS  AND  BKIEFS. 

Christianity;  as  part  of  common  law.  107 

COLLATERAL  ATTACK. 

Upon  Decisions  and  Assessments  of 
Comptroller  of  Currency,  see 
Banes,  4. 

COLLEGES. 

Unjust  Discrimination  between  FarUeu- 
lar  Colleges,  see  ConsTiruTioNAL 
Law,  10. 

commrrge. 

Notes  and  Bbiefs. 

Commerce ;  supreme  power  of  Congress  to 
T^ulate ;  not  impeded  by  state  laws.  243 

Interstate;  statute  foihidding  use  of 
00  L.  B.  A. 


national  flag  for  adverUsing  purposes  as  in- 
terference with.  100 

COamUMITY  FROFERTT. 

See  UuBBAjni  and  Wm. 

COMPEHSATIOlf. 

Of  Real-Estate  Bndcer,  see  Bboubs. 

COMFLAIMT. 

See  FUAOINO. 

COMFTROLLER  OF  CURRENCT. 

Conclusiveness  and  Effect  of  Decisiomi 
and  Assessments,  see  Banks,  3-5. 

CONCLUSIVENESS. 

Of  Judgment,  see  JuDOMEnr. 

CONDITIONAL  SAXX. 

See  Sale,  3-A. 

CONFIDENTIAL  RELATIONS. 

Effect  upon  Validity  of  Purchase  of 
Stock  by  Managing  Officer,  see  C90B- 

POUATIONB,  1,  2. 
Burden  of  Proof  to  Sustain  Transaction 
between  Parties,  see  Evidkhce,  9. 

CONFLICT  OF  LAWS. 

1.  The  courts  of  one  state  will  uphold 
a  contract  made  in  another  where  it  was 
valid,  limiting  the  liability  of  a  carrier 
for  loss  of  property  in  its  possession  for 
transportation,  by  fire  not  caused  by  its 
negligence,  where  the  loss  occurred  in  the 
state  where  tlie  contract  was  made,  althouj^ 
the  shipment  was  to  extend  into  the  state 
where  the  action  is  brought,  by  the  Consti- 
tution of  which  Uie  contract  would  have 
been  invalid.  Cleveland,  C.  a  ft  St.  L.  R. 
Co.  V.  Druien  (Ky.)  275 

2.  A  contract  safely  to  carry  property 
from  one  state  to  another,  and  deliver  it  at 
a  point  in  tlie  latter,  is  broken  in  the  for- 
mer state  when  a  fixe  consumes  the  prop- 
erty there  so  as  to  prevent  the  further  per- 
formance of  the  contract.  Id. 

3.  The  courts  of  the  state  of  a  stockhold- 
er's retiidence  will  not  take  jurisdiction  of  a 
suit  by  one  creditor  of  the  corporation  on 
behalf  of  all  to  enforce  hia  statutory  liabil- 
ity to  contribute  towards  the  payment  of  the 
corporate  debts  in  advance  of  any  judicial 
determinntion  of  his  proportionate  liability, 
where  the  corporation  was  created  in  an- 
other state,  the  laws  of  which  contemplate 
only  a  pro  rata  contribution  to  debts,  to  be 
enforced  in  an  equitable  proceeding  against 
all  stockholders,  in  which  the  rights  and  lia- 
bilities of  all  parties  can  be  adjusted  at 
once.    Miller  v.  Smith  (R.  I.)  473 

4.  A  widow  «^^f|^^g,@(3^ht  » 
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man  who  also  resided  there,  but  who  was 
negligently  killed  in  another  state,  is  en- 
titled to  the  benefit  of  a  statute  of  the  lat- 
ter state,  malcing  the  one  guilty  of  the  negli- 
gence liable  therefor,  and  requiring  the 
amount  recovered  to  be  paid  over  to  the 
widow  of  decedent.  Robertson  v.  Chicago, 
St.  P.  M.  &  O.  R.  Co.  (Wis.)  919 

5.  An  administratrix  appointed  at  the 
place  where  decedent  resided  in  another 
state  may,  in  her  representative  capacity, 
maintain  au  action  for  his  negligent  killing 
in  the  courts  of  the  state  where  the  acci- 
dent occurred,  which  resulted  in  his  death, 
where  its  statutes  provide  that  "every  sucli 
action  shall  be  brought  by  and  in  the  name 
of  the  personal  representative  of  the  de- 
ceased person,"  and  the  recovery  shall  be  for 
the  benefit  of  his  widovr.  Id. 

6.  One  who  receives  orders  for  the  pur- 
ehase  or  sale  of  cotton  futures,  and  tele- 
graphs them  for  execution  to  another  dty 
in  another  state,  to  which  the  margins  are 
sent,  and  from  which  the  profits  are  trans- 
mitted for  deliveiy  to  the  customer,  does 
not  transact  the  business  of  buying  or  selling 
futures  at  the  place  where  his  9ffiee  is  lo- 
cated, so  as  to  he  subject  to  punishment  un* 
der  a  statute  forbidding  the  transaction  of 
such  husinesa.  S«ales  v.  State  (Tex.  Grim. 
App.)'  730 

Notes  and  Bbiepb. 

Confict  of  laws;  as  to  limitation  of  car- 
rier's liability.  276 

Binding  efTect  of  law  of  courts  in  state 
where  corporation  is  organized  on  courts  of 
other  states.  474 

Situs  of  debt  for  purpose  of  attachment. 

608 

COH8IDEKATIOV. 

See  CONTKACTS. 

COK8FIRACT. 

NOTTES  AND  BBIEFS. 

Conspiracy;  criminal  conspiracy;  what 
constitutes;  liability  of  all  co-operating, 
though  not  actual  participants  in  commit- 
ting injury.  337 

CONSTITinTOMAI.  LAW. 

1.  A  declaration  in  the  Constitution  of 
politicnl  privil^^a,  rights,  or  powers  to  be 
exereised  by  the  people  of  the  state  places 
them  beyond  legislative  control  or  interfer- 
ence as  efTectually  as  if  the  instruinent  in 
terms  declared  that  the  people  should  not  be 
deprived  ot  them  by  an  act  of  the  general  as- 
sembly. Genuner  t.  State  ex  rel.  Stephens 
(Ind.)  82 

2.  When,  at  the  time  of  the  adoption  of 
a  constitutional  provision  in  one  state,  a 
66  L.  R.  A. 


nimilar  provision  exists  in  several  other 
states,  the  courts  of  the  former  state  can- 
not assume  that  it  was  taken  from  any  par- 
ticular one  of  other  states,  so  as  to  make  the 
decisions  of  the  courts  of  that  state  as  to  its 
meaning  binding  upon  them.  Voss  v,  Water- 
loo Water  Co.  (Ind.)  95 

3.  A  statute  which  makes  it  unlawful  to 
dischai^  an  employee  because  he  belongs  to 
a  lawful  labor  organization,  and  which  pro- 
vides for  the  recovery  of  damages  for  such 
discharge,  is  void,  since  the  right  to  termi- 
nate a  contract  ie  within  the  protection  of 
the  state  and  Federal  Constitutions,  which 
guarantee  to  every  citizen  the  protection  of 
life,  liberty,  and  property.  Coffeyrille  Vitri- 
fied Brick  &  T.  Co.  T.  Perry  (Kan.)  185 

4.  Whether  or  not  a  purpose  for  which 
private  property  ie  sought  to  be  taken  un- 
der the  power  of  eminent  domain  is  a  pub- 
lic one  is  a  judicial  question.  Ulmer  t. 
Lime  Bode  S.  Co.  (Me.)  387 

5.  One  who  is  charged  with  assault 
upon  an  ofQeer  who'  attempted  without  a 
warrant  to  search  him  for  concealed  weapons 
cannot  question  the  constitutionality  of  a 
statute  authorizing  such  search,  since  the 
officer  was  justified  in  assuming  that  the 
law  was  valid,  and  in  acting  upon  that  as- 
sumption.   Keady  v.  People  ( Colo. )  353 

6.  The  legislature  cannot  limit  the 
charges  which  the  owner  of  an  employment 
agency  may  make  for  his  services.  Ex  parte 
Dickey  (Cal.)  928 

7.  The  legislature  may  remove  the  liabil- 
ity for  punitive  damages  in  libel  suits  in 
cases  where  a  retraction  is  made  upon  no- 
tice, since  the  right  to  such  damages  is  not 
a  property  right   O^m  v.  Leach  (N.  C.) 

848 

8.  The  legislature  cannot  make  the  re- 
traction of  a  libel  a  ground  for  limiting  the 
liability  of  the  publisher  to  special  damages 
inflicted  by  It.  Id. 
Due  prooess  of  law. 

9.  A  statute  providing  for  punishiqent  of 
persons  placing  words,  figures,  or  designs 
on  the  national  or  state  fiag  for  advertising 
or  other  purposes,  or  using  or  displaying  a 
flag  so  decorated,  which  intends  to  prevent 
the  use  of  flags  already  decorated  as  well  as 
those  to  be  decorated  in  the  future,  is  void 
ns  depriving  persons  owning  flags  so  deco- 
rated of  their  property  without  due  process 
of  law.  People  ex  rel.  HcPike  t.  Van  De  Carr 
(N.  Y.)  189 
Equal  proteotlon  of  law*. 

10.  Requiring  an  applicant  for  a  license 
to  practise  medicine  to  produce  a  diploma 
from  a  medical  school  the  requirements  of 
which  shall  have  been  "in  no  partiqular  lesa 
than  those  prescribed"  J^^^,^^^^p@q^^gle 
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Contempt  ;  Contbactb. 


ciation  of  medical  ooHeges  does  not,  although 
such  association  is  composed  of  schools 
teadiing  only  one  system  of  medicine,  un- 
justly, discriminate  against  otiier  sdiools. 
Ex  parte  Gerino  (Cal.)  240 

11.  The  privileged  and  iuiTDunities  of  citi- 
zens,  or  the  equal  protection  of  the  laws, 
guaranteed  by  the  Federal  Constitution,  is 
not  denied  to  a  citizen  removing  from  the 
District  of  Columbia  to  a  state  by  requiring 
him,  as  a  condition  to  the  exercise  of  the 
elective  franchise,  to  record  in  a  public  rec- 
ord his  intention  of  becoming  a  citizen  a  cer- 
tain time  before  he  can  qualify  as  a  voter. 
Pope  V.  Williams  (Md.)  308 

12.  Limiting  the  right  to  escape  punitive 
damages  for  the  publication  of  a  libel  by  a 
retraction  to  the  publishers  of  newspapers 
and  periodicals  is  not  an  unconstitutional 
discrimination  against  other  persons  who 
may  be  guilty  of  publishing  a  libel.  Os- 
bom  V.  Leach  (N.  C.)  048 

13.  A  street  railway  company  is  not  de- 
nied the  equal  protection  of  the  laws,  or  due 
process  of  law,  by  giving  it  the  privilege  of 
using  the  streets  only  upon  conditions  dif- 
ferent from  those  which  have  been  imposed 
on  other  companies.  Chicago  General  R.  Co. 
V.  Chicago  (lit.)  069 

Nom  Axu  Bbiefb. 

Constitutional  law ;  extent  of  police 
power;  validity  of  exercise  involving  prac- 
tical destruction  of  property;  exercise  in- 
volving limitatifm  of  Interstate  oommerce; 
effect  of  superficial  inequality  in  applica- 
tion; incidental  restriction  of  use  of  pat- 
ented article;  validity  of  statute  prohibiting 
use  of  national  or  state  flag  for  advertising ; 
where  statute  applies  to  flags  already  deco- 
rated for  such  purpose.  ISO 

What  constitutes  class  legislation ;  dis- 
tinction between  rights  of  property  and 
rights  conferred  by  legislature ;  limitation  of 
hours  of  work  in  underground  mines  and 
smelters;  forbidding  discharge  of  employee 
because  of  membership  in  labor  union.  186 

What  constitutes  a  taking  of  property 
within  the  meaning  of  the  Constitution.  106 

Extent  of  legislative  authority;  statute 
postponing  election  so  as  to  continue  incum- 
bent in  otfice  longer  than  constitutional  per- 
iod; validity  of;  effect  of  naming  office  in 
Constitution  on  right  of  l^ialature  to  con- 
trol it.     '  83 

What  constitutes  religious  freedom  pro- 
tected by  Constitution.  167 

Validity  of  statute  limiting  recovery  for 
libelous  publication  in  newspaper  or  periodi- 
cal where  retraction  is  made ;  right  to  par- 
ticular remedy  not  a  vested  one;  legislative 
control  over  methods  of  procedure  in  courts ; 
66  L.  R.  A. 


validify  of  retroactive  laws  involving  no 
criminal  element.  649 

Statute  authori^ng  seardi  witiiout  war- 
rant. 3S& 

Right  to  change  common  law  as  to  nui- 
sances. 442 

Extent  of  power  of  legislature  over  elec- 
toral franchise;  power  to  changa  rules  of 
evidence.  309 

Validity  of  statute  limiting  charges  by 
owuer  of  employment  agency;  right  to  en- 
gage in  lawful  business;  limitations  of  po- 
lice power.  928 

Equal  protection  of  laws ;  violation  by 
municipal  enactments  or  judicial  decrees: 
no  right  to  enact  special  law  where  general 
law  can  be  made  applicable ;  city  ordinance 
as  "hiw."  06& 


COITTEMPT. 

Criticism  of  the  manner  in  which  trials 
are  conducted  in  court  cannot  be  punished 
OS  a  contempt  of  the  court,  unless  it  refers 
to  some  particular  case  pending  before  the 
court.    Ex  parte  Green  (Tex.  Crim.  App.) 
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CONTRACTS. 

For  Carriage  of  Freight,  see  C&BRIEBS. 

Separation  Agreement,  see  HusB&in^ 
AND  Wife. 

1,  The  statutes  and  the  setUed  law  of  the 
land  at  the  time  a  contract  is  made  become 
a  part  of  it,  and  must  be  read  into  it. 
Deweese  v.  Smith  {C.  C.  A.  8th  C.)  971 

2.  A  promise  to  pay  a  judgment  and  the 
damages  and  costs  which  a  town  may  incur 
in  case  it  assumes  the  defense  of  a  suit  for 
the  value  of  supplies  furnished  the  mother 
of  the  promisor  is  not  shown  by  a  letter 
promising  to  "pay  the  bill"  of  expenses  in- 
curred in  her  relief.  Freeman  v.  Dodge 
(Me.)  395 
Consideration. 

3.  A  promise  by  a  son  to  reimburae  a 
town  in  case  it  settles  olaims  which  had 
been  made  upon  it  for  supplies  furnished  hia 
mother  is  nut  supported  by  his  statutory 
obligation  to  pay  the  debt,  where  such  obli- 
gation is  contingent  upon  the  tegal  estab- 
lishment of  the  town's  liability  and  of  the 
ability  of  the  son  to  meet  the  expenses,  none 
of  which  has  been  established  at  the  time 
the  promise  is  given.  Id. 

4.  The  moral  obligation  of  a  son  to  sup- 
port his  mother  is  not  a  sufficient  considera- 
tion to  support  a  promise  to  reimburse  the 
town  for  expenses  incurred  for  that  purpose. 

U. 

5.  Re-employment  of  an  injured  em- 
ployee for  one  day,  and  for  such  fi^ther 
time  as  may  be  sa^^^^^ 


COPTRIOHT  ;  CORPOHATIOHB. 


is  a  sufficient  consideration  to  Bupport  a  re- 
lease of  liability  for  injuries  caused  by  the 
n^tigenoe  of  the  employer,  where  at  the 
time  the  release  was  given  the  injuries  were 
believed  by  both  parties  to  be  slight  and  in- 
significant, although  they  subsequently  prove 
to  have  been  serious,  and  to  have  destroyed 
the  employee's  ability  to  labor.  Quebe  v. 
Gulf,  C.  &.  S.  P.  R.  Go.  (Tex.)  734 
6.  A  release  exaeted  by  a  railroad  com- 
pany as  a  oondition  of  permitting  an  in- 
jured employee  to  return  to  work,  without 
any  undertaking  oh  its  part  to  continue  the 
employment  any  longer  Uian  may  be  sat- 
iafactcry  to  it,  is  without  consideration, 
and  not  binding  on  the  employee,  although 
in  consequence  of  it  he  is  permitted  to  return 
to  work,  <ind  receive  wages  for  some  time. 
Missouri.  K.  &  T.  B.  Ca  T.  Smith  (Tex.) 
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KOTES  A.ND  BhIXTS. 

Contracts;  what  sufficient  consideration 
for  promise ;  moral  obligation  aa.  306 

For  board  and  care  of  person;  presump- 
tion that  extra  servioes  given  on  account  of 
ttieknesB  are  gratuities.  SOI 

Ri^t  of  third  person  to  sue  upon  parol 
contract  made  for  his  benefit.  480 

Validity  of  agreement  between  husband 
and  wife  as  to  wife's  support,  made  in  con- 
templation of  separation.  427 

Right  of  one  not  a  party  to  sue  for  breach 
of  duty  arising  out  of.  924 

Admiralty  jurisdiction  of.  193 

COPTRIOHT. 

License  to  Publish  Distinguished  from 
Agency,  see  Pbincipal'and  Aqbnt. 

The  inadvertent  omission  of  a  copy- 
right notice  from  tiie  publication  of  a  copy- 
righted article  by  A  licensee  of  the  owner 
of  the  copyright  does  not  withdraw  the  pro- 
tection of  the  copyright,  or  absolve  another, 
who  publishes  the  matter  without  authority, 
from  liabilify  in  damages,  altiiough  he  was 
ignorant  of  the  raistence  of  the  copyright. 
American  Press  Asbo.  v.  Daily  Story  Pub. 
Co.  (C.  C.  A.  7th  C.)  444 

Notes  and  Bkeefs. 

Copyright;  inadvertent  omission- of  notice 
of;  by  licensee;  effect  on  liability  of  one  in- 
nocently  publishing  copyrighted  matter ;  na- 
ture of  interest  of  licensee  in  copyright; 
what  necessary  to  show  aband<mment  of. 

447 

Effect  of  omitting  notice  of  copyright 
from  licensed  publication: — (I.)  Scope  of 
note;  (11.)  necessity  of  notice;  (III.) 
variant  notices:  (a)  trade  namea;  (&)  re- 
dundancy; (o)  inversion;  (d)  location; 
(IV.)  defective  notices:  (a)  material  omis- 
4tf|  L.  R.  A. 


sions;  (b)  immaterial  omissions;  (V.) 
works  in  several  parts;  (VI.)  when  notice 
is  entirely  absent:  (a)  unpublished  copies; 
( b }  authorized  publications :  ( 1 )  l^fore 
copyright;  (2)  after  copyright;  (o)  unli- 
censed publications:  (1)  by  parties  in  priv- 
ity with  the  proprietor;  (2)  by  pirates;  (3) 
after  notice  has  been  erased;  (VII.)  pat- 
ents ;   ( VIII. )  conclusion.  444 

COBPORATIOlfS. 

Action  by  Stockholder  without  Joining 
Corporation  as  Party,  see  AtrnoN 
OB  Suit,  4,  5. 

Suit  by  Stockholders  to  Reach  Cor- 
porate Assets,  see  AonoH  on  Suit, 
6. 

Conflict  of  Laws  as  to  Suit  to  Enforce 
Stockholder's  Liability,  see  Con- 
FUCT  OF  Laws,  8. 

Jurisdiction  of  Courts,  see  CouRTB,  2, 
9. 

Effect  of  Judgment  where  Nonmident 
Corporation  vfaa  Not  Served  with 
Process,  see  JnoGHEBT,  1. 

Judgment  against  Stockholder  as  Bar  to 
Subsequent  Suit  by  Another  Stock- 
holder, see  JciDGUEXT,  6. 

Judgment  in  Suit  to  Recover  Assess- 
ment as  Bar  to  Suit  on  Another 
Assessment,  see  JnoauENT,  10. 

See  also  Bauks;  Euinent  Dohain. 

1.  A  director  or  managing  officer  of  a 
corporation  having  a  knowledge  of  the  con- 
dition of  the  affairs  of  such  corporation,  be- 
cause of  the  trust  relation  and  the  superior 
opportimities  afforded  for  acquiring  infor- 
mation, must  before  he  can  rightfully  pur- 
chase the  stock  of  one  not  actively  engaged 
in  the  management  of  its  affairs,  inform 
such  stockholder  of  the  true  condition  of  the 
affairs  of  the  corporation.  Stewart  v.  Har- 
ris (Kan.)'  261 

2.  The  managing  officers  of  a  corporal^on 
are  not  only  trustees  of  the  corporate  entity 
and  the  corporate  property,  but  they  are 
also,  to  some  extent  and  in  many  respects, 
trustees  for  the  corporate  shareholders.  Id. 

3.  If  directors  of  a  railroad  organised 
to  transport  titone  irom  lime  quarries  to  the 
kilns  act  in  good  faitii  in  refusing  to  extend 
the  right  to  serve  other  quarries  after  the 
ownership  of  all  those  served  by  the  road 
becomes  vested  in  one  person,  thcdr  action  is 
not  subject  to  review  by  the  courts.  Ulmer 
T.  Lime  Rock  R.  Co.  (Me.)  387 

4.  Holders  of  stock  in  a  corporation  the 
property  of  which  has  been  sold  cannot 
maintain  a  suit  to  enforce  a  trust  in  such 
property  for  their  own  benefit  on  the  theory 
that  the  directors  of  the  company  were 
guilty  of  fraud  in  disposing  of  it.  Hearst 
V.  Putnam  Min.  Co.  (Utah)  ^^JM^ 
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Nona  AHD  Bbiefs. 
See  also  Banks. 

Corporations;  enforcement  ai  liability  of 
Btockholder  outside  of  state  of  incorpora- 
tion; oecesBity  of  exhausting  assets  of  in- 
solvent corporation  before  proceeding 
against  stockholders;  binding  effect  of  law 
of  state  of  organization  on  courts  of  other 
states ;  nature  of  statutory  liability  of 
stockholders.  473 

Suit  in  equity  by  stockholders  to  protect 
property;  necessity  of  joining  corporation. 

674 

Effect  of  consent  of  shareholders  to  vali- 
date act  outside  of  corporate  powers ;  right 
to  dissolve  corporation  by  other  than  statu- 
toiy  method;  action  by  stockholders  to  en- 
force trust  in  property  alleged  to  have  been 
fraudulently  sold  1^  directOTS.  787 

Nature  of  liability  of  stodcfaolders;  as  as- 
set, not  of  corporation,  bat  oi  creditors; 
right  of  creditor  to  bring  more  than  one 
action  to  enforce  such  liability.  908 

Directors  and  officers  of,  as  trustees  for 
stockholders;  duty  of  director  purchasing 
stock  from  stockholder  to  inform  latter  of 
true  condition  of  corporation.  262 

Right  to  incorporate  company  for  purpose 
of  operating  water  and  light  plant,  under 
one  set  of  articles  of  incorporation^  96 

Right  to  make  successive  assessments  on 
stodcholders  to  pay  debts.  071 

COSTS. 

Costs  will  not  be  imposed  upon  the 
estate  where  the  friends  of  an  infant  present 
on  her  behalf  an  unfounded  claim  to  share 
in  the  estate  of  a  deceased  person,  ao  that 
the  executor  is  compelled  to  flle  a  bill  to 
determine  her  rights.  Van  Derlyn  T.  Mack 
(Mich.)  437 

COTENANCT. 

1.  One  cotenant  in  remainder,  not  en- 
titled to  possesaion  of  the  properly,  may 
obtain,  as  against  his  cotenants,  a  good  title 
to  ttje  property  from  a  stranger  who  has 
purchased  at  a  tax  sale  made  possible 
tJirough  the  default  of  the  life  tenant.  Craw- 
fbrd  V.  Meis  (Iowa)       '  154 

2.  The  purchase  of  property  from  one 
of  several  cotenants,  or  from  a  life  tenant, 
followed  by'  the  taking  of  possession  and 
assertion  of  exclusive  title  to  the.  prop- 
etty,  is  sufficient  to  set  in  motion  Uie  stat- 
ute of  limitations  against  the  claims  of  the 
other  cotenants  or  the  remainder-man,  where 
the  statutes  enable  remainder-men  to  main- 
tain actions  to  settle  disputed  questions  of 
title.  Id. 

Notes  akd  Bbiefs. 

Cotenancy;  duty  of  life  tenant  to  pay 
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taxes;  one  tenant  no  right  to  acquire  tax 
title  as  against  cotenant;  possession  of  one 
tenant  is  possession  of  all ;  purchase  from 
one  cotenant,  followed  by  taking  of  posses- 
sion; right  of  cotenant  to  purchase  title 
from  purchaser  of  property  at  tax  sale; 
after  period  of  redemption  has  expired; 
what  Buftident  to  start  limitations  against 
claims  of  other  cotenants  or  remainder-mra ; 
what  sufficient  to  constitute  disseisin  by  one 
tenant  as  against  cotenants.  15ft 

COITBTS. 

Appellate  Jurisdiction  of  Federal  Su- 
preme Court,  see  Afpxae.  aud  Eb- 
BOB,  1,  2. 

Criticism  of  Trial,  see  Contshpt. 

1.  Jurisdiction  is  acquired  by  an  Indiana 
court  by  service  of  process  on  the  Ohio 
river  on  the  Kentucky  side  of  the  low-water 
mark  on  the  Indiana  shore,  in  view  of  the 
condition  contained  in  the  Virginia  compact 
of  1789,  S  11,  that  the  jurisdiction  of  the 
proposed  state  of  Kentucky  on  the  Ohio 
river  should  be  "concurrent  only  with  the 
states  which  may  possess  the  opposite  shores 
of  the  said  river,"  which  condition  Congress 
necessarily  assented  to  and  adopted  when  it 
consented  to  the  Virginia  compact  by  the  act 
of  February  4,  1791  (I  Stat,  at  L.  189,  chap. 
4 ) ,  admitting  Kentucky  to  the  Union.  Wed- 
ding V.  Meyler  (U.  S.  Sup.  Ct.)  833 

2.  That  stodcs  and  bonds  claimed  by  a 
domestic  corporation  bad  been  pledged  to  a 
nonresident  does  not  deprive  the  domestic 
courts  of  jurisdiction  of  a  bill  in  equity  at- 
tadcing  the  validify  of  tiie  title.  Kidd  v. 
New  Hampshire  Traction  Co.  (N.  H.)  ,  674 

3.  The  liability  for  damages  on  the  part 
of  a  corporation  which  bas  assisted  in 
fraudulently  placing  the  title.to  property  of 
a  foreign  corporation  beyond  the  reach  of 
its  stockholders  by  taking  the  title  to  it  in 
its  own  name  and  then  pledging  it  to  an- 
other nonresident  corporation  is  assets  with- 
in the  jurisdiction  of  the  court  where  the 
wrongdoer  resides.  Id. 

4.  No  transcript  of  the  proceedings  in 
one  division  of  a  court  need  he  certified  to 
another  division  upon  Uie  transfer  of  a  crim* 
inal  cause  from  one  to  the  otiier  for  trial 
because  of  alleged  prejudice  on  the  part  oi 
the  judge  presiding  in  the  former  dividon, 
where  the  same  clerk  is  the  custodian  of  the 
proceedings  in  both  divisions.  State  t.  Leh- 
man (Mo.)  490 

Notes  and  Bbiefs. 

Of  Admiralty,  see  Adhikaltt. 

Courts ;  refusal  to  aid  either  of  two  per- 
sons engaged  in  Ulegal  act.  ^  ■  SIO 
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COVENANT. 

As  to  Compenaation  for  Use  of  Party 

Wall,  eee  Pabty  Walls. 

Notes  ajstd  Bbiefs. 

Covenants;  promise  by  lot  owner  to  con- 
tribute to  cost  of  party  wall  erected  by  ad- 
joining owner;  as  one  running  with  the 
land.  673 

Cfnrenant;  to  contribute  to  cost  of  party 
wall;  as  one  running  with  land.  673 

OBXmNAI.  uw. 

1.  It  is  not  indispensable  to  a  oonviotion 
Uiat  the  motive  for  the  crime  shall  appear. 
Keady  v.  l>eopIe  (Colo.)  353 

2.  An  application  for  change  of  venue  for 
trial  of  a  criminal  eaius  because  of  local 
prejudice  comes  too  late  after  the  case  has 
been  called  and  the  securing  of  the  jury  fs 
in  progress,  under  a  statute  requiring  rea- 
sonable previous  notice  of  such  an  applica- 
tion to  be  given.   State  v.  Lehman  (Mo.) 

490 

Notes  and  Bbietb. 

See  also  Suioms. 

Criminal  law;  court  excusing  juror  of  its 
own  ifiotion ;  as  ground  for  new  trial ;  right 
of  court  to  judge  motives  of  accused;  neces- 
sity of  intent  to  make  act  criminal.  355 

Application  for  change  of  venue;  after 
ease  is  called  for  trial.  496 

DAMAOEB. 

Power  of  Legislature  to  Abrogate  Lia- 
bility for  Punitive  Damages,  see 
CoHSTrronoNAL  Law,  7. 

Review  of,  on  Appeal,  see  Appeal  Aim 
ERiKn,  11. 

1.  Damages  for  being  wrongfully  ordered 
to  leave  a  place  of  public  resort  may  include 
compensation  for  the  sense  of  wrong  suf- 
fered, the  feeling  of  humiliation,  and  the 
disgrace  and  mental  suffering.  Davis  v.  Ta- 
ooma  R.  &  P.  Co.  (Wash.)  802 

2.  The  law  presumes  injury  to  the  feel- 
ings, mental  anguish,  and  injury  to  the 
reputation  in  case  of  a  publication  of  an 
article  which  is  libelous  per  »e.  Osbom  v. 
Leach  (N.  C.)  648 

3.  Compensation  for  mental  and  physical 
pain  and  injury  to  reputation  may  be  re- 
eovwed  as  actiul  damages  for  the  publica- 
tion of  a  libel.  Id. 

4.  The  injury  inflicted  upon  a  street  car 
passenger  Uirough  mental  suffering,  humil- 
iation, wounded  pride,  and  disgrace  because 
of  the  act  of  the  conductor  in  calling  her  a 
dead  beat  when  she  asked  for  the  proper 
change  for  money  she  has  tendered  in  pay- 
ment of  fare  may  be  considered  in  assessing 
the  damages  for  bleach  of  the  carrier's  oon- 
66  L.  R.  A. 


tract  to  return  the  proper  change  for  money 
tendered.  Gillespie  T.  Brooklyn  Heights  R. 
Co.  (N.  Y.)  61S 
6.  Where  a  numbrr  of  citizens  without 
vrarrant  of  law  talce  into  the  woods  a  young 
man  whom  they  suspect  of  having  committed 
the  crime  of  arson,  and  who  is,  at  the  time, 
in  attendance  upon  the  grand  jury,  and 
there  abuse  and  ill  treat  him  for  a  number 
of  hours,  and  place  a  rope  around  his  nedt, 
and  threaten  to  liang,  and  make  a  demon- 
stration of  hanging,  him,  all  with  a  view  of 
extorting  from  him  a  confe^on  of  the  crime- 
of  an  accusation  against  some  other  person, 
— a  verdict  of  t500  as  damages  for  mental 
anguish,  terror,  and  distress  is  insufficient, 
even  Uiough  nothing  be  claimed  on  account 
of  damage  to  reputation,  and  nothing  be 
proved  In  the  way  of  pecuniary  loss ;  and  the 
amount  allowed  will  be  incrMsed.  Warner 
v.  Talbot  (La.)  336 

6.  Seven  hundred  and  fifty  dollars  is  ex- 
cessive to  award  a  woman  as  damages  for 
being  ordered  from  a  place  of  public  resort, 
where  little  injury  is  shown  beyond  the  vio- 
lation of  the  right  to  be  there,  and  the  in- 
sult involved  in  the  order  to  leave.  Davis  v. 
Tacoma  ft.  &  P.  Co.  (Wash.)  802 

7.  A  great  disparity  between  the  amount 
awarded  by  a  jury  iu  a  civil  action  as  dam- 
ages for  intentionally  kicking  a  boy  from 
a  street  car  and  the  flne  which  could  have- 
been  imposed  in  case  of  a  criminal  prosecu- 
tion for  the  offense  does  not  of  itself  show 
that  the  verdict  is  excessive.  MeNamara  v. 
St.  Louis  Transit  Co.  (Mo.)  486 

8.  The  intentional  kicking,  without  just 
cause  or  excuse,  by  a  street  car  conductor, 
of  a  boy  who  is  attempting  to  board  a  car  to- 
beoome  a  passenger,  will  justify  an  award 
of  eimmplary  damages  against  the  street 
car  company,  although  the  conductor  honest- 
ly believed  that  he  was  attempting  to  steal 
a  ride.  Id. 

Notes  ahp  Bbiefs. 

Damages ;  for  operation  of  railroad  in  eily 
street;  what  elements  to  be  considered  in 
estimating.  106- 

For  libel;  where  word  actionable  per  ee; 
where  words  not  actionable  per  se;  damages 
for  mental  pain  and  suffering  as  actual 
damages.  267 

For  assault;  elements  to  be  considered; 
right  to  consider  provocation  in  justification- 
or  mitigation  of.  337 

For  kicking  by  street  car  conductor  of 
boy  attemptang  to  board  car  as  passenger. 

487 

Punitive;  validity  of  statute  removing 
right  to.  649' 

Measure  of,  for  wrongful  discliarge  of  at- 
torney employed  on  contingent  fee.  724 
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DEATH. 

Conflict  of  Laws  aa  to  CnapeiuaUoii  for 
Wrongful  Death,  see  OoKmat  of 
Laws,  4,  S. 

See  also  AcnoH  ob  Suit.  Notes  ahd 
Bbiets. 

SEDXCATION. 

1.  Pereona  who  purchased  lots  with  re- 
spect to  a  plat  showing  a  park  dedicated  to 
the  use  of  the  public  are  entitled  to  enforce 
their  rights  to  hare  the  tract  kept  open  for 
the  public  use.   Riverside  v.  Maclean  (III.) 

288 

2.  The  indication,  upon  a  plat  dedicating 
a  parcel  of  land  for  a  public  park,  of  roads 
or  pathways,  docs  not  justify  the  opening  of 
roadways  across  the  tract  at  places  other 
than  those  indicated.  Id. 

3.  A  portion  of  a  parcel  of  land  dedi- 
cated for  a  public  park  cannot  be  devoted  to 
the  establishment  of  a  public  highway  if  the 
result  will  be  to  cut  the  dedicated  tract  into 
small  parcels,  and  destroy  their  utility  for 
the  purpose  for  which  the  tract  was  dedi- 
•oated.  Id. 

Notes  and  Bbiefs. 

Demurrage;  jurisdiction  of  admiralty  as 
•to.  ~  226 

DEMURRER. 

See  also  Puudiko. 

Notes  and  Bftizrs. 
Demurrer;  in  case  of  interpleader.  89 

DESCENT  AND  DISTRIBUTION. 

Recovery  by  Administrator  of  Property 
Distributed  without  Knowledge  of 
Kusting  Debt,  see  Executobs  and 
Aduinistratobs. 

A  statute  providing  that  an  adopted 
•child  shall  become  and  be  an  heir  at  law  of 
the  person  adopting  it  does  not  make  it  an 
heir  by  right  of  representation,  in  ease  of 
the  death  of  such  person,  of  his  or  her  rela- 
tives.  Van  Derlyn  T.  Mack  (Midi.)  437 

J>I80RIMXNATION. 

See  Carriebs;  CoHSTmmoNAx,  Law, 
10-13. 

DI8TBIOT  OF  OOIiVMSXA. 

R^ulation  of  Right  of  Inhabitant  to 
Vote  on  Moving  into  Adjoining 
State,  see  CknrsTiTUTioirA]:,  hkw, 
11. 
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DOCKAGE. 

XOTBB  AND  BBXETS. 

Dockage;  contract  lor;  jurisdiotlim  of 
admiralty.  833 

DOCUMENTARY  EVIDENCE. 

See  EVIDENCE. 

DOWER. 

Waiver  by  }Dlection  to  Take  under  Will, 
see  WiLU,  3. 

1.  A  purchaser  who  bi^  land  subject  to 
a  wife's  contingent  dower  right  assumes  the 
risk  thereof,  and  he  cannot  have  the  same 
charged  up  to,  or  set  olT  against,  the  pur- 
chase price.   Bassell  t.  Caywood  (W.  Va.) 

880 

2.  Where  land  is  bona  fide  wld,  in  the 
lifetime  of  a  husband,  to  satisfy  a  lien  or  en- 
cumbrance thereon  paramount  to  the  wife's 
contingent  rl^t  of  dower,  and  such  land 
sells  for  more  than  enough  to  satisfy  such 
paramount  daim  or  claims  and  the  neces- 
sary costs  and  expenses,  such  contingent 
right  of  dower  in  the  surplus  remains  a 
charge  (not  assignable  in  kind)  on  sudh 
land,  unless  the  same  is  sold  free  and  ac- 
quit from  such  contingency..  Id. 

Notes  and  Bbiefb. 

Dower;  sale  of  realty  under  Hen  para- 
mount to;  right  to  dower  in  surplus  in 
hands  of  purchaser  at  sale;  lien  for,  on 
land;  jurisdiction  of  equify  over  surplus 
during  husband's  lifetime.  880 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law. 

EASEMENTS. 

See  also  Advebsb  Possession. 

Notes  and  BsiEra. 

Easement;  interference  with,  as  taking  of 
property  for  which  compensation  must  be 
paid.  107 

ejectment. 

Notes  and  Briefs. 

Ejectment;  to  obtain  railroad  right  of 
fray;  nature  of  interest  of  railroad  in  right 
of  wiqr.  40 

ELECTIONS. 

See  VotTEBS  and  Elections.  - 

EUEOTRIOAIi   USES    AND  APFU- 
ANOE8. 

Ueense  Fee  for  Privilege  of  Maintain- 
ing Wires  in  Highway,  see  LicxNSK. 

KoTES  and  Bbiefs. 

Electrical  usee;  0(dlectioDr>stonig^  and 
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distribution  of  electricity  ob  public  use  for 
which  eminent  domain  may  be  exercised. 

681 

Electric  interurlHui  railroad  as  additional 
burden  on  highway;  cqieration  of  street  cars 
by,  as  imposing  new  serntude.  lOii 

EIiEOTBIOITT. 

Collection,  Storing,  and  IMstribntion  of, 
as  Constitnting  a  Pnblio  Purpose, 
see  ExiKENT  Dohaut,  II. 

ELECTRIC  RAH^WATS. 

Operation  of  Intemrhan  Bailway  as 
Addititmal  Seiritndet  see  Bkikkn^ 
DOUAIN,  17. 

BUSVATED  RAXUftOADS. 

Compensation  to  Lessee  of  Abutting 
Property,  see  Eminent  Douain, 
18-SO. 

EUEVATOBS^ 

Notes  and  Briefs. 

Elevators;  exercise  of  eminent  domain  for 

construction  of.  682 

EKIITENT  DOBCAIN. 

Determination  of  Question  of  Public 
Purpose  as  Constituting  a  Judicial 

(Question,      see  CONSTirDTIDHAL 

Law,  4. 

1.  Tbe  right  of  eminent  domain  is  con- 
ferred upon  a  corporation  by  authority  to 
take  and  hold,  and  to  purchase  and  hold, 
necessary  real  estate,  followed  by  provisions 
for  payment  of  the  owner's  damages.  Rodc- 
ingham  County  L.  &  P.  Co.  t.  Hobbs  (N.  H.) 

681 

2.  A  railroad  company  is  not  deprived  of 
the  right  to  exercise  the  power  of  eminent 
domain  by  the  fact  that  it  had  no  rolling 
stock  of  its  own,  and  its  right  of  way  is 
leased  to  another  company.  State  ex  rel. 
Trimble  v.  King  County  Super.  Ct.  (Wash.) 

897 

3.  That  a  railroad  company  has  com- 
mitted an  act  for  which  its  charter  might 
be  forfeited  by  refusing  to  serve  the  public 
is  no  ground  for  denying  it  the  right  to 
exercise  the  power  of  eminent  domain  to 
acquire  a  right  of  way  for  an  extension  of 
its  system.  Ulmer  v.  Lime  Rock  R.  Co. 
<Ufl.).  387 

4.  The  courts  will  not  declare  invalid 
on  enactment  of  the  legislature  delegating 
the  power  of  eminent  domain,  unless  it  is 
clearly  so.  Id. 

6.  A  statute  requiring  each  person  in- 
terested in  real  estate  to  be  served  wiUi  no- 
tice of  intention  to  acquire  an  interest  In 
it  by  right  of  eminent  domain  does  not  de- 
66  L.  R  A. 


prive  the  court  of  jurisdiction,  except  as  to 
persons  not  served  in  ease  of  a  failure  to 
make  service  on  some  of  the  parties  in  in- 
terest, where  it  expressly  states  that  per- 
sons duly  served  shall  be  bound  by  the  "sub- 
sequent proceedings."  State  ex  rel.  Trim- 
ble V.  King  County  Super.  Ct.  (Wash.)  897 
Proportr  wUeh  may  ba  taken. 

6.  Persons  in  possession  of  tide  land 
under  a  contract  with  tbe  state  for  its 
purchase,  although  they  have  not  fully  com- 
plied with  the  terms  of  ibdr  contract  so 
as  to  obtain  a  1^1  title  to  the  premises, 
have  an  interest  which  is  subject  to  be  tak- 
en from  them  under  a  statute  giving  the 
right  to  acquire  "lands,  real  estate,  or 
premises,"  by  right  of  eminent  domain  for 
railroad  purposes.  Id. 

7.  That  a  contract  for  the  purchase  of 
tide  land  has  not  been  fully  complied  with 
BO  as  to  vest  the  title  in  the  grantee  does 
not  prevent  the  taking  of  tbe  land  by  right 
of  eminent  domain,  although  the  statutes 
do  not  apply  to  it  while  it  is  the  property 
of  the  state.  Id. 
Fnltlie  piiTpose. 

8.  A  statute  permitting  the  condemna- 
tion of  private  property  for  the  purpose  of 
establishing  a  private  road  or  highway  is 
unconstitutional.  Clark  v.  Mitchell  County 
Comrs.  (Kan.)  935 

9.  A  constitutional  provision  forbidding 
the  taking  of  private  property  for  public 
use  without  compensation  forbids,  by  im- 
plication, the  taking  of  such  property  for 
private  use.  Rockingham  County  L.  ft  P. 
Co.  V.  Hobbs  (N.  H.)  681 

10.  Whether  or  not  the  use  to  he  made 
of  land  wtiieh  a  private  corporation  is  seek- 
ing to  take  under  the  power  of  eminent  do- 
main is  public  is  a  question  of  law.  Id. 

11.  The  collection,  storing,  and  distribu- 
tion of  electricity  for  the  use  of  all  who 
may  have  need  of  it  upon  equal  and  rea- 
sonable terms  is  a  public  use,  so  as  to  jus- 
tify an  exercise  of  the  power  of  eminent  do- 
main for  the  acquisition  of  a  right  of  way 
for  the  distributing  wires.  Id. 

12.  That  the  ownership  of  all  the  quar- 
ries reached  by  a  railroad  organized  to 
transport  limestone  from  the  quarries  in  a 
particular  town  to  the  kilns  becomes  vest- 
ed in  one  person,  does  not  destroy  the  pub- 
lic character  of  the  road.  Ulmer  v.  Lime 
Rock  R.  Co.  (Me.)  387 

13.  The  exercise  by  a  railroad  company 
of  the  power  of  eminent  domain  to  acquire 
a  right  of  way  for  a  branch  track  to  a  stone 
qiuirry  is,  in  effect,  a  dedaration  that  the 
brands  is  subject  to  the  use  of  the  publle, 
and  to  public  control.  Id. 

14.  That  all  the  stodc  of  a  raHroad  cont- 
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paiiy,  except  that  necessaiy  to  qualify  the 
dirertoTB,  is  owned  by  the  owner  of  a  atone 
quarry,  does  not  make  the  conBtniction  of 
a  branch  to  such  quarry  so  far  a  private 
mterprise  as  to  preclude  the  exercise  of  the 
power  of  eminent  domain,  if  the  purpfwe 
of  such  construction  is  declared  the  oor- 
poration  to  be  the  accommodation  of  the 
puUie.  Id. 

15.  That  the  primary  purpose  of  a  branch 
track  to  a  stone  quarry  ia  the  accommoda- 
tion of  the  owner  of  the  quarry  will  not 
prevent  the  exercise  of  the  ri^t  of  eminent 
domain  for  the  aoquisltira  of  a  right  of 
way  if  the  trade  is  in  fact  intended  for  the 
use  of  the  public,  which  will  be  entitled  to 
its  nae  whenever  the  necessity  for  such  use 
arlsea.  Id. 

Additional  Hrritnde. 

10.  The  construction  and  maintenance  of 
a  telephone  line  upon  a  rural  highway  are 
not  an  additional  servitude  for  which  com- 
pensation must  be  made  to  the  owner  of  the 
land  over  which  the  highway  is  laid.  Mc- 
Gann  t.  Johnson  County  Teleph.  Co.  (Kan.) 

171 

17.  The  operation  of  an  interurban  rail- 
way by  electric  power  upon  T  rails  through 
a  city  street  with  authority  to  carry  pas- 
sengers,  baggage,  mail,  and  light  express 
matter,  running  no  more  than  two  cars  in  a 
train,  does  not  impose  an  additional  servi- 
tude upon  the  street,  or  give  abutting  prop- 
erty owners  a  right  to  additional  compensa- 
tion therefor.  Mordhurst  v.  Fort  Wayne 
&  S.  W.  Traction  Co.  (Ind.)  105 
Persona  entitled  to  oonpenantion. 

18.  Lessees  of  property  owned  by  a  city, 
upon  which  they  have  placed  a  building, 
are  entitled  to  recover  damages  for  injuries 
to  Bueh  building  through  the  interference 
witii  light,  air,  and  access  by  the  etmstinie- 
tion  in  the  adjoining  street  of  an  elevated 
rood  under  authority  of  the  municipal  au- 
thorities gfvm  rabsequently  to  the  execution 
of  the  lease.  Storms  t.  Manhattan  R.  Co. 
(N.  Y.)  626 

10.  The  renewal  in  accordance  witii  its 
terms,  after  the  municipal  autiioritieB  have 
authorized  the  construction  of  an  elevated 
railway  in  the  abutting  street,  of  a  lease 
of  property  upon  wbldi  a  building  has  been 
erected  by  the  lessee,  does  not  have  the  ef- 
fect of  an  original  lease  so  as  to  out  off 
the  rights  of  Cbe  lessee  to  damages  for  in- 
juries to  the  building  by  interference  with 
the  light,  air,  and  access.  Id. 

20.  The  right  of  a  lessee  who  has  erected 
a  building  on  the  leased  premises  to  re- 
cover damages  for  injury  to  the  easements 
of  light,  air,  and  access  try  the  construction 
of  an  elevated  road  in  the  adjoining  street 
is  not  destroyed  by  a  renewal  of  the  lease 
86L.R.  A. 


in  pursuance  of  its  covenants  after  the  road 
is  completed,  on  the  theory  tiiat  the  rent 
must  have  been  fixed  with  referenoe  to  the 
value  of  the  property  with  the  road  in  ex- 
istence. Id. 

Notes  and  Bkiefs. 

Eminent  domain;  what  is  "public  use" 
justifying  exercise  of;  legislative  grant  of 
right  to  exercise,  to  private  corporation: 
for  what  purposes.  581 

Right  to  condemn  interest  of  state  in 
tide  lands;  no  implied  power  to  ctmdemn; 
ri^t  to  oondemn  intneat  of  person  in 
possession  of  tide  lands  under  contract  with 
state  for  their  purchase;  ocmdemnatim  by 
one  corporation  for  use  and  benefit  of  an- 
other. 898 

Jurisdiction  of  court  to  determine  wheth- 
er use  is  public  or  private;  what  necessary 
to  matce  use  a  public  one;  railroad  built 
primarily  for  private  use;  branch  road  or 
spur  trades.  3S8 

Acquisition  of  tide  lands  by  right  of.  897 
To  obtain  railroad  right  of  way;  to  whom 
railroad  structures  placed  on  land  before 
condemnation  belong.  44 

flNTlKUTliSS. 

See  HuBURD  AKD  Wd-b,  Notes  ahd 
Bbiov. 

EQUAL  FBOTEOnON  OF  XJLWS. 
See  CoHSTirunoKAL  Iu.w. 

EQUTTT. 

When  the  law  cannot  give  protection 
and  relief  to  which  a  complainant  in  equity 
is  admittedly  entitled,  the  chancellor  can 
no  more  witiihold  relief  than  the  law  can 
deny  proteetim  and  relief  if  it  .  is  able  to 
give  them.  Sullivan  r.  Jones  ft  L.  Steel  Co. 
(Pa.)  712 

NonB  Am  BasMEB. 

Equity;  jurisdiction  of  controveTsy  as  to 
right  to  take  fixtures  from  real  estate. 

34 

Right  of  stodcholders  to  sue  in,  to  pro- 
tect corporate  property,  without  joining  cor- 
poration. S74 

Jurisdiction  of,  to  enforce  statutcny  lia- 
bility of  Btoekholders  outside  of  state  of  in- 
corporation. 473 

Jurisdiction  to  relieve  in  case  ot  mistaite; 
where  mistake  is  one  of  law.  422 

Jurisdiction  of,  to  prevent  prize  fi^t;  to 
restrain  commission  of  crimes  or  enforce 
moral  obiigati<nu;  in  case  of  injury  not 
per  w  a  nuisance,  but  which  may  become  so. 
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Of  Insuranofl  Company  to  Question 
Ught  of  BenefloUiy,  we  iNsm- 

ASOMt  6. 

Of  Hnnieipality  to  Deny  Nature  of 
Traet  as  a  Poblie  Park,  see  Mtr- 

NICIPAL  COKFORATIOITS,  3. 

A  tawn'a  failure  to  present  a  claim 
against  a  son  for  supplies  furnished  his 
mother  within  the  time  limited  by  stat- 
ute, because  of  his  promise  to  settle  the 
claim,  will  not  estop  Iiim  from  setting  up 
the  invalidity  of  the  promise,  because  the 
town  relied  upon  it  at  its  peril.  Freeman 
T.  Dodge  (Me.)  306 

Notes  and  Bbiefb. 

Estoppel ;  to  deny  that  plaintiff  in  action 
on  note  was  real  party  in  interest.  614 

Of  wife  to  deny  the  validity  of  encum- 
brance of  entirety  property  to  secure  debt 
of  husband.  632 

Of  married  women.  936 

Of  exBcutor  and  surety  to  show  that  ex- 
ecutor did  not  have  in  his  bands,  in  his 
official  capacity,  amount  of  his  personal 
d^t  to  estate.  666 

KVlDEirCE. 

See  also  Wititesseb. 

1.  A  bill  sent  by  a  real-estate  broker  to 
his  customer  for  conmussions  alleged  to  have 
been  earned  on  a  sale  is  admissible  in  evi- 
dence in  support  of  his  claim  to  have  acted 
as  agent  for  tho  latter.  Bradley  v.  Gor- 
ham  (Conn.)  B34 

2.  Upon  trial  of  en  indictment  for  sell- 
ing futures,  the  charters  of  the  corporations 
through  which  defendant  dealt,  showing 
that  they  had  no  power  to  permit  sales  un- 
less actual  delivery  was  oontemplated,  are 
admissible  in  evidenoe.  Scales  v.  State 
(Tex.  Crim.  App.)  730 

3.  The  finding  of  a  conspiracy  is  not 
neceeaary  to  admit,  upon  trial  of  officers 
diarged  wltii  having  made  a  corrupt  agree- 
ment to  sell  their  vote^  statements  by  some 
in  the  presenee  of  the  others  eonoeming  the 
oonsnmmation  of  the  agreement.  State  v. 
Lehman  (Mo.)  490 

4.  Upon  trial  of  a  person  for  shoot- 
ing an  officer  who  was  attempting  to  take 
a  weapon  from  him,  evidence  is  admissible 
of  a  request  for  protection  which  had  been 
made  to  the  police  upon  receipt  of  a  tele- 
gram from  accused,  that  he  was  coming  to 
the  city  to  visit  the  one  makii^  the  request, 
the  latter  stating  that  his  purpose  was  to 
kill  her,  and  that  accused  was  armed,  and 
was  a  dangerous  man  Keady  v.  People 
(Colo.)  353 

6.  In  a  etvil  action  to  recover  actual 
86  L.  R.  A. 


dKomgu  for  abuse  and  ill  treabnent  inflict* 
ed  in  an  effort  to  extort  information  frtmi 
one  suspected  of  having  committed  a  crime, 
evidence  as  to  the  facta  ccmnected  with  such 
suppoeed  crime,  said  to  have  been  commit- 
ted five  days  prior  to  the  abuse  and  ill 
treatment  complained  of,  is  inadmissible, 
either  by  way  of  justification  or  in  mitiga- 
tion of  the  damages  claimed.  Warner  v. 
Talbot  (La.)  336 

6.  Evidenoe  of  the  contributory  negli- 
gence of  a  person  killed  is  not  admissible 
in  an  action  for  his  death,  when  no  such 
defense  has  been  pleaded.  Buechner  v.  New 
Orleans  (La.)  334 

7.  Upon  trial  of  a  man  for  proearing  a 
woman  with  whom  he  had  been  criminally 
intimate  to  conomit  suicide,  eridenoe  as  to 
her  reputation  for  chastity  is  not  admis- 
sible on  behalf  of  the  state,  where  her  char- 
acter in  that  respect  had  not  been  attacked 
by  the  accused.    Burnett  v.  People  (UI.) 

304 

8.  Those  portions  of  a  statement  made 
to  polioe  oBhxn  by  one  accused  of  erima 
which  are  in  his  ftivor  are  entitled  to  as 
much  wei^it  as  unfiivoTable  (mes,  unless 
th^  are  disproved  by  other  testimony,  or 
are  improbable  or  untrue  when  oonsidered 
in  oonneetion  with  all  the  other  testimoi^ 
in  the  ease.  Id. 

Preavmptlons  mad  burden  ot  proof. 

9.  When  two  parties  occupy  to  each 
other  a  confidential  or  fiduciary  relation, 
and  a  sale  is  made  by  the  party  reposing 
confidence  to  the  party  in  whom  confidence 
is  reposed,  equity  raises  a  presnmpticm 
against  the  validity  of  the  transaction ;  and 
to  sustain  the  sale  the  buyer  must  show 
affirmatively  that  the  transaction  was  con- 
ducted in  good  faith,  without  pressure  of 
infiuence  on  his  part,  and  with  express 
knowledge  of  the  circumstances  and  entire 
freedom  of  action  on  the  part  of  the  seller. 
Stewart  v.  Harris  (Kan.)  201 

10.  It  will  not  be  presumed  that  extra 
services  rendered  to  a  perscm  after  she  be- 
came insane  were  intended  as  a  gratuity, 
where,  before  becoming  insane,  she  lived 
with  the  person  performing  the  services, 
under  a  contract  that  the  latter  was  to 
board  and  care  for  her  for  a  fixed  price, 
and,  until  insanity  supervened,  payments 
for  such  hoard  and  care  were  regularly 
made.  Waldron  v.  Davis  (N.  J.  Err.  & 
App.)  691 

11.  On  proof  of  a  delay  in  the  delivery  of 
cattle  by  a  carrier  at  the  place  of  their 
destination,  a  prima  facie  case  is  made  out 
against  it,  and  the  burden  of  proof  then 
rests  upon  it  to  show  that  it  was  not  re- 
sponsible for  the  delay.  Bosley  v.  Haiti- 
more  &  O.  R.  Co.  (W^V^-^^^^GoOglc 
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Opinion  eridenoe. 

12.  The  opinion  of  an  expert  witness  as 
given  on  the  stand  cannot  be  contradicted 
or  qualified  by  showing  what  some  author 
has  said  upon  the  subject.  Mltehell  v. 
Leech  (S.  C.)  723 

13.  An  expert  witness  is  not  deprived  of 
the  right  to  give  his  opinion,  when,  in  re- 
sponse to  an  objection  that  he  is  referring 
to  authorities,  the  court  instructs  him  to 
teli  what  he  knows,  what  his  experience 
lias  been,  and  what  his  opinion  is.  Id. 
'Weight  and  raffleienoy. 

14.  Evidence  that  a  team  approaching  a 
railway  track  were  running  away  when  313 
feet  therefrom,  and  when  66  feet  therefrom, 
and  that  it  reudied  the  track  the  same  in- 
stant as  a  car,  to  do  whidi  it  must  have 
maintained  its  speed  during  the  whole  time, 
will  warrant  the  jury  in  finding  that  it 
was  running  durit^  the  whole  distance,  al- 
though a  witness  testifleB  that  it  was  not 
running  at  a  point  217  feet  from  the  track ; 
and  therefore  the  coart  cannot  take  the 
questifm  from  the  jury.  Wilson  v.  Chippe- 
wa Valley  Electric  R.  Co.  (Wis.)  912 

15.  Proof  of  want  of  ordinary  care  will 
not  sustain  a  recovery  in  an  action  for  per- 
sonal injuries  which  is  based  upon  groBs 
negligence  or  intentional  wrong.  Id. 

Notes  ard  Briefs. 

Evidence;  presumption  against  suicide; 
burden  of  proving.  325 

Presumption  in  favor  of  reasonableness  of 
ordinance.  442 

Burden  of  proof  that  delay  in  delivery  by 
carrier  was  not  unreasonable.  372 

Power  of  legislature  to  change  rules  of. 

890 

On  trial  of  indictment  for  selling  futures ; 
admissibility  of  law  of  other  state  as  to 
rules  governing  such  sales;  where  orders 
telegraphed  from  one  state  to  other.  731 

Of  contradictory  statements  1^  witness. 

034 

As  to  condition  of  sidewalk  after  an  ac- 
cident has  happened ;  of  repairs  made  after 
acddent.  987 

EXCEPTIONS.  BUX  OF. 

See  Appeal  and  Erbob,  5,  6. 

EXECTTTOBS    AITO  ADMINISTRA- 
TOBS. 

Conflict  of  Laws  as  to  Action  for 
Wrongful  Death,  see  Conflict  op 
JjAWs,  5. 

See  also  Costs. 

1,  An  administrator  who,  having  no  no- 
tice of  a  debt  against  the  estate  of  his  in- 
testate, makes  distribution  of  the  estate, 
60  L.  R.  A. 


and  is  afterwards  compelled  to  pay  the 
debt,  there  being  no  fraud  or  improper  eon- 
duct  imputable  to  Irim  respecting  either  the 
creditors  or  the  distributees,  may,  in  equity, 
compel  the  distributees  to  refund  to  him  the 
amount  ot  the  ddit,  interest,  and  costs 
which  he  has  been  compelled  to  pay,  and 
his  expenses  in  the  defense  of  tiie  suit,  al- 
though he  has  taken  no  refunding  bond. 
MeClung  v.  Sieg  (W.  Va.)  ^  884 

2.  When  the  principal  administrator  of 
an  estate  has  been  appointed  and  resides  in 
another  state,  and  an  ancillary  administra- 
tor has  been  appointed  in  West  Virginia, 
and  such  ancillary  administrator  has,  in  ig- 
norance of  a  debt  against  the  estate  of  his 
intestate,  turned  the  assets  over  to  the  prin- 
cipal administrator,  and  the  principal  ad- 
ministrator has  made  complete  or  partial 
distribution  thereof,  and  the  ancillary  ad- 
ministrator is  compelled  to  pay  such  debt 
out  of  his  own  funds,  and  is  not  guilty  of 
any  fraud  or  improper  conduct,  he  is  en- 
titled to  reimbursement  by  the  distributees ; 
and  he  is  not  compelled  to  go  to  the  foreign 
jurisdiction  to  obtain  such  relief,  if  any  of 
the  distributees  have  property  within  tliis 
state  sufUcient  to  reimburse  him,  and  he 
may  proceed  by  foreign  attachment  against 
such  property:  but  bis  recovery  against  a 
dif«tributee  will  be  limited  to  the  amount 
which  the  distributee  has  received  from  the 
estate.  Id. 

3.  While  it  is  necessary,  when  all  of 
the  distributees  are  within  the  jurisdiction 
of  the  court  in  which  an  ancillary  adminis- 
trator who  has  been  eompelled  to  pay  a  debt 
against  the  estate  after  he  has,  In  i^wrance 
of  the  debt,  turned  over  the  assets  in  his, 
hands  to  the  principal  administrator,  is  en- 
titled to  proceed  sgainst  the  ^sMbutees 
for  relief,  that  all  of  them  shall  be  made 
parties,  tO  the  end  that  they  shall  contribute 
ratably,  and  that  it  may  not  be  in  the  power 
of  the  administrator  to  throw  the  whole 
liability  upon  one  of  them  in  the  first  in- 
stance, yet,  when  they  are  not  all  within 
the  jurisdiction  of  the  court,  he  may  sue 
such  of  them  as  are  within  the  reach  of  the 
court's  process;  and,  if  they  are  all  non- 
residents, and  any  of  them  have  property 
within  reach  of  siich  process,  it  may  be  sub- 
jected by  attachment  in  a  suit  in  equity. 

Id. 

4.  An  administrator's  right  to  reim- 
bursement from  the  distributees  for  a  debt 
against  the  estate,  which  he  has  been  com- 
pelled to  pay  after  he  has,  in  ignorance  of 
the  debt,  made  distribution  of  the  estate, 
is  not  limited  to  payment  out  of  the  specific 
money  or  property  received  from  the  estate 
by  a  distributee;  and  any,  property  be- 
longing to  the  dffl|^f|^Xji*aife§W^>« 
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for  hia  debts  generally,  may  be  subjected, 
but  not  for  a  larger  amount  than  he  has 
zeoeiTed  from  the  estate.  Id. 

5.  Sureties  on  an  executor's  bond  are 
liable  to  creditors  of  the  estate  for  their 
distributivB  shares  of  an  indebtedness  ow- 
ing from  h!m  to  the  estate  at  the  time  of 
hu  qualification  as  executor,  for  which  the 
statutes  make  him  liable  on  hia  final  set 
tlement  as  for  so  much  money  in  his  hands, 
although  he  was  at  the  time  of  his  quali- 
fication insolvent  and  utterly  unable  to  pay 
any  part  of  the  indebtedness,  and  th^  exe- 
cuted the  bond  without  knowledge  of  his  in- 
debtedness or  Insolvency.  United  Brethren 
First  Church  v.  Akin  (Or.)  664 

Notes  and  Bbieps. 

BliKCutorB  and  administrators;  right  of 
creditor  of  estate  to  recover  more  than 
amount  of  claim  presented;  binding  effect 
on  heirs,  devisees,  or  creditors  of  agree- 
ment by  administrator  to  waive  statute  of 
nondaim;  right  of  l^te»  to  r^f  from 
judgment  establishing  claim,  where  they 
liave  bona  fide  defense  thereto.  938 

Liability  of  sureties  for  peraonal  debt  of 
executor  to  estate;  where  executor  was  in- 
solvent at  time  of  appointment,  and  re- 
mained so.  655 

Right  at  common  law  to  bring  suit  in 
state  other  than  that  in  which  appointed; 
statutory  right  of  action  for  death,  as  as- 
sets authorizing  appointment  of.  920 

Distribution  by  administrator  in  igno- 
rance of  debt  against  estate ;  right  to  re- 
cover amount  of  debt  from  distributees;  ne- 
cessity of  making  all  the  distributees  par- 
ties to  action;  right  to  recover  against  sin- 
gle distributee;  where  he  is  the  only  one 
within  jurisdiction  of  court;  for  what  debts 
estate  liable  at  common  law.  885 

EXEMTCiABT  DAMAGES. 

See  Daicageb. 

EXPERT  EVIDEHOE. 

See  EviDBNOB. 

EXPLOSIONS. 

See  NnuoENOR,  Notes  akd  Bbiefs. 

FEDERAli  COimTS. 

See  Appeal  and  Ebbob.  1,  2. 

FEIXOW  SERVANTS. 

See  Mastbb  and  Sebvakt. 

FIDVOIART  RELATIONS. 

Effect  upon  Validity  of  Purchase  of 
Stock  by  Managing  Officer,  see  Cob> 
POBATIONS,  1,  2. 
«6  L.  K.  A. 


Burden  of  Proof  to  Sustain  Transao- 
tion  between  Parties,  see  Evi- 
ibnoe,  9. 

fisheries. 

Notes  and  Bbiefs. 

See  also  Qaue. 

Fisheries;  condemnation  of  land  for  fish 
ponds.  582 

FIXTURES. 

A  railroad  constructed  by  one  party 
upon  the  land  of  another,  from  materials 
furnished  by  the  latter,  under  an  express 
agreement  that  the  road  shall  be  the  prop- 
erty of  the  owner  of  the  land,  and  shall  re- 
main so  until  paid  for  by  the  party  con- 
structing it,  when  a  bill  of  sale  shall  be 
made  to  the  latter,  is  a  fixture  and  a  part 
of  the  realty.  Webster  Lumber  Co.  v.  Key- 
stone Lumber  ft  Uln.  Co.  (W.  Va.)  33 

NOTBS  ANV  BBIEVS. 

Fixtures;  things  attached  to  real  estate 
as;  intention  of  parties.  35 

FLAG. 

Validity  of  Statute  Forbidding  Use  of, 
for  Particular  Purposes,  see  Con- 
btitutionaz.  law,  9. 

Notes  and  Bbiefs. 

Flag;  validity  of  legislation  to  protect; 
forbidding  placing  of  symbols  and  figures 
thereon  for  advertasing  or  other  purposes. 

  190 

FOBFEFnTRE. 
See  iNsimANOB. 

FRAUD  AND  FRAUDULENT  CON* 
VETANOES. 

Transfers  Forbidden  by  Bankruptcy 
Act,  see  Bankruftct. 

1.  I^aud  in  the  procurement  of  a  re- 
lease from  an  injured  employee  ia  not  shown 
by  the  fact  that  the  employer's  surgeon  ex- 
pressed his  opinion  that  no  injuries  except 
those  known  at  the  time  would  result  from 
the  accident,  in  reliance  upon  which  the  re- 
lease was  executed,  and  that  injuries  of  a 
much  more  serious  character  subsequently 
developed.  Quebe  t.  Gulf,  0.  ft  S.  F.  R.  Co. 
(Tex.)  734 

2.  A  formal  release  of  dower,  which  does 
not  enter  into  the  consideration  of  a  oon- 
veyanoe  by  a  husband  to  his  wife,  cannot  be 
considered  in  determining  whether  or  not 
the  conveyance  was  valid  against  his  cred- 
itors.  Matthews    v.    Thompson  (Mass.) 

421 

3.  A  conveyance  by  an  insolvent  of  prac- 
tically all  his  properly  to  his  wife  in  trust, 
to  manage  and  pay  sifilgKi^UB'  ik^bii^i^Qa:^ 
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seem  judiciouB  to  her,  and,  at  his  decease, 
to  dielribute  the  estate  aa  he  ahall  appoint, 
and,  in  the  absence  of  appointment,  among 
his  heirs  at  law,  ia  void  aa  against  his  cred- 
itors. Id. 

4.  Although  the  question  whether  or  not 
a  conveyance  was  made  with  intent  to  hin- 
der, delay,  or  defraud  creditors  is  primarily 
one  of  fact,  if  the  facts  shown  are  prima 
facie  evidence  of  such  intent>  the  law,  in  the 
absence  of  anything  to  control  them,  draws 
such  inference.  Id. 

Nans  AHD  Bbiefb. 

Fraud;  conveyance  by  husband  to  wife  in 
trust  as  fraud  on  creditors;  wife's  release 
of  dower  as  consideration.  422 

Fraudulent  representations;  necessity  of 
alleging  that  representations  were  relied 
upon  party  injured;  false  statement  by 
director  of  corporation  that  there  will  be 
no  dividends,  to  induce  sale  of  stock  by 
Btocklioldcr.  262 

FBEIOHT. 

See  Cabbiebs. 

fUTUBES. 

Dealing  in,  see  OAimfo,  Notes  and 
Bbhts. 

GAME. 

NoTsa  Aim  Brufs. 

Game ;  exclusive  right  of  owner  of  soil  to 
bunt  and  fish ;  effect  of  granting  easement 
for  public  highway  over  land;  right  to  pro- 
tect game  against  persons  using  highway; 
right  to  fish  and  hunt  as  profit  A  prendre. 

440 

o&iinfo. 

Conflict  of  laws  aa  to  Dealing  in 
Margins,  see  Gonztjct  or  Laws,  6. 

Admisslbilily  of  Evidence  under  In- 
dictment for  Dealing  In  Futures, 
see  BviDBNC^  8. 

Indictment  for  Selling  Futures,  see 
iNDiormnr,  rc 

A  wagering  contract  in  futures  is  not 
shown  by  tiie  fact  that  the  purchaser  in- 
tended to  sell  his  contract  before  the  time 
for  performance  arrived,  unless  it  is  also 
shown  that  the  other  party  to  the  contract 
did  not  contemplate  an  actual  performance 
of  the  obligation  on  his  part.  Eleales  v. 
State  (Tsx.  Crim.  App.)  730 

Notes  and  Bbiefs. 

Gaming;  sale  of  futures  as;  what  must 
be  proved  to  make  sale  unlawful ;  sn£Beiency 
of  proof  that  parties  did  not  intend  de- 
livery. 781 
66  L.  B.  A. 


OAS. 

Notes  Ann  Bkiefs. 

Gas;  right  to  ocmdemn  land  for  |npe  line. 

582 

GIiOVE  CONTEST. 

See  Peize  FioaTnra. 

GUESSING  CONTEST. 

See  LoTTEBT. 

HABEAS  OOBFUS. 

The  right  of  an  incumbent  to  hold 
the  office  of  member  of  a  board  of  medical 
examiners  which  has  been  legally  created 
cannot  be  questioned  in  a  habeas  corpus 
proceeding  to  release  one  in  custody  for 
practising  medicine  without  a  license  from 
the  board,  contrary  to  the  provisions  of  the 
statute.   Kx  parte  Gerino  (Cal.)  249 

HEAIiTH. 

1.  The  determination  of  health  officers 
that  private  property  is  a  nuisance,  or  a 
cause  of  sickness  dangerous  to  health,  is  no 
protection  against  liability  for  its  destruc- 
tion if  the  property  is  in  fact  not  a  nui- 
saifoe  or  souroe  of  danger.  Lowe  t.  Conrov 
(Wis.)  007 

8.  A  health  ofltor  is  individually  liable 
to  make  compensation  for  primte  property 
destroyed  by  mistake  In  the  attempt  to  pre- 
serve the  public  health,  in  the  abeenee  of 
statutory  provision  for  such  compensation, 
and  is  not  protected  by  the  fact  that  his 
acts  were  quasi  judicial  in  character;  since 
the  exercise  of  his  discretion  is  limited  by 
the  oonstituticmid  guaranty  to  every  person 
of  immunity  from  having  his  private  prop- 
er^ rights  inraded  except  undm  the  i^ular 
coarse  of  law.  Id. 

Notes  afd  Bbiefs. 

Health;  liability  of  local  board  of  health 
for  mistaken  destruction  of  property  as  nui- 
sance ;  conclusiveness  of  decision  of  board 
that  thing  is  a  nuisance.  008 

HIGETWAYS. 

Construction  of.  Across  land  Dedicated 
for  Public  Park,  see  Dedigatton. 

Construction  of  Telephone  Line  as  Con- 
stituting Additional  Servitude  see 
ElONENT  Dovaih,  16, 

Operation  of  Intemrban  Bailway  as 
Additional  Servitude,  see  EKimorr 
Domain,  17. 

Right  of  Public  to  Hunt  in,  see  Hukt- 

INO. 

Injunction  to  Prevent  Construction  of 

Platform,  see  Injunction,  4. 
Restraining  Laying  of  Rails  in  Street, 
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License  Pee  for  Privily  of  OoitBtruei- 

iag  Poles,  aee  Lioknsk. 
See  aho  Brxdsbb. 

1.  AttUuiiily  to  grant  pemdiiira  to 
erect  platforms  along  the  sidewalk,  and  re- 
DwvB  the  eurbing  so  as  to  load  wagons  from 
them,  is  not  included  in  the  grant  of  power 
to  grant  tiie  ri^t  to  use  Btreets  for  bay 
windows,  area  ways,  steps,  or  other  roch 
tempoiaiy  or  similar  use;  and  it  ia  imma- 
terial that  the  permit  Is  made  reroeable  at 
the  diseretion  of  the  authorities.  Bnner 
▼.  BalUmote  R.  A  H.  Co.  (Md.)  403 

2.  The  owner  of  a  lot  abutting  on  a 
street  cannot,  even  with  the  ccmsent  of  the 
munidpal  oorporation,  oonstmct  an  area  to 
reach  his  basement  upon  the  sidewalk  in 
such  a  manner  that  the  approach  to  and 
from  it  is  in  front  of  his  neighbor's  prop- 
erty, thereby  interfering  with  travel  in 
front  of  such  property,  and  with  the  view 
to  and  from  it.   Perry  t.  Castner  (Iowa) 

160 

8.  Power  ^ven  a  municipal  corporation 
to  establish,  widen,  narrow,  and  repair  high- 
ways, and  to  have  the  care,  supervision,  and 
control  of  them,  includes  authority  to  per- 
mit areas  to  be  constructed  in  the  sidewalks 
to  furnish  aooess  to  basements  of  abutting 
buildings,  where  such  construction  lias  been 
put  upon  tiie  statute  for  many  years,  and 
the  custom  to  maintain  such  areas  has  been 
general.  Id. 

4.  Tha  presenoe  of  a  loose  banana  upon 
the  walk  cannot  he  regarded  as  the  solo 
cause  of  the  fall  of  a  pedestrian  in  stepping 
thereon,  where  merehants  use  the  walk  ad- 
joining their  place  of  business  for  reosiving 
and  'shipping  goods  to  such  an  extent  as  to 
confine  teavelers  to  a  narrow  jHusageway 
during  most  of  iha  business  hours  of  the 
day ;  but  such  wrongful  use  of  the  walk  is 
a  contributing  cause,  which  will  render  the 
merchants  liable  for  Uie  Injury.  Garibaldi 
v.  O'Connor  (111.)  73 

6.  Merchants  who  use  a  portion  of  the 
sidewalk  adjoining  their  place  of  business 
for  receiving  and  shipping  goods  to  such 
an  extent  that  travelers  are  limited  to  the 
use  of  a  narrow  passageway  during  most  of 
the  business  hours  of  the  day  are  bound  to 
use  reasonable  care  to  see  that  such  pas- 
Bsgeway  Is  kept  safe,  and  cannot  be  r^ard- 
ed  as  having  dime  so  if  they  have  permitted 
it  to  he  strewn  with  straw  and  koee  bana- 
nas. Id. 

0.  Engi^ng  an  independent  oontnuitor 
to  make  a  street  bnpronment  will  not  re- 
lieve a  munieipali^  from  Ifabilily  for  in- 
juries to  travelers  from  the  unsafe  oondi- 
tion  of  the  street  during  the  performance 
«0  L.  K.  A. 


of  the  work,  if  the  work  will  of  neoessity 
render  the  highway  unsafe  unless  it  is  prop- 
erly guarded  and  lighted.  Anderson  v. 
Fleming  (Ind.)  119 

7.  A  person  maintaining  a  steam  pipe 
underneath  a  faighwsy  is  liable  for  injury 
to  a  child  who,  upon  the  giving  way  of  the 
earth  over  the  steam  pipe  as  she  was  pass- 
ing along  the  highway,  was  precipitated 
into  the  opening  and  burned  by  steam  es- 
caping from  a  break  in  tlie  pipe,  although 
the  inpe  line  was  placed  under  the  highway 
by  permission  of  the  city,  in  a  manner 
proper  and  satisfactory  to  it,  and  the  owner 
thereof  had  no  notice  of  any  defect  in  it, 
and  was  guilty  of  no  n^ligence,  while  the 
break  was  caused  by  the  weight  of  addi- 
tional earth  which  was  placed  over  the  pipe 
by  some  one  other  than  the  owner,  and 
without  his  knowledge,  after  be  had  prop- 
erly covered  it.  (yHaoliit  v.  Carter  Oil  Co. 
(W.  Va.)  803 

8.  The  precipitation  of  one  riding  in  a 
vehicle  drawn  by  a  horse  Into  a  stream 
eroaaing  a  highway  at  a  place  where  a  bridge 
is  c^n  and  unguarded,  after  tiie  horse  has 
trailed  60  to  80  feet  after  being  fright- 
ened, during  which  time  the  driver  is  strug- 
gling to  master  him,  is  not  within  the  ex- 
ception to  the  rule  tiiat  a  municipal  corpo- 
ration is  not  liable  for  injuries  caused  by 
defects  in  its  streets  if  the  injured  person 
was  brought  into  oontact  with  the  defect  by 
the  running  away  oi  a  horse,  which  permits 
a  recovery  in  case  the  loss  of  control  over 
the  horse  was  only  momentary.  Efalelter 
V.  Ifllwaukee  (Wis.)  915 

0.  A  plank  sidewalk  is  not  so  unsafe  as 
to  render  a  municipal  corporation  liable  to 
one  who  falls  upon  it  because  his  cane  goes 
through  it,  although  it  is  so  old  that  the 
edges  of  the  planka  have  become  decayed, 
and  adjacent  to  the  cradcs  they  will  not 
withstand  tiic  pressure  of  the  cane,  where 
the  defect  is  not  such  aa  to  attract  atten- 
tiun,  and  obvious  defects  have  been  repaired 
as  they  occurred.  Harden  v.  Jadcstm 
(Mich.)  986 
Notes  aitd  Bbiefb. 

Highways;  duty  of  abutting  owner  to 
keep  sidewalk  in  safe  condition;  use  of  por- 
tion of  sidewalk  merehants;  extent  of 
ri^t  to  so  use.  78 

Ownership  of  fee  in,  by  owners  erf  abut- 
ting land;  right  of  abntUng  owners  to  con- 
trol use  of;  right  of  state  to  devest  abut- 
ting owner's  interest  without  compensation; 
abutter's  right  of  free  ingress  and  ^ress; 
what  use  of,  constitutes  additional  burden; 
operatitm  of  railroad  in,  as;  steam  or  com- 
mercial railroad;  interuihan  electric  road 
as;  when  authorized  ta carry  freight;  street 
railway  as;  noise,  duBt^itv3ntB;tlQii^Q&MnC 
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etc.,  as  elements  of  damages;  obstruetitm  of 
view  and  toes  of  priTacy;  diCFerence  between 
public  easement  in  urban  and  auburban 
highways.  105 

Injury  to  perscm  by  excavation  in ;  meas- 
nre  of  care  required  of  public  in  using;  lia- 
bility of  eity;  where  work  is  being  done  by 
independent  contractor.  119 

Condemnation  proceedings  to  establish; 
teleplione  or  telegraph  line  on,  as  additional 
burden;  in  case  of  rural  highway;  injunc- 
tioTi  to  prevent  such  use;  right  of  legisla- 
ture to  authorize.  171 

Right  of  public  authorities  to  appropriate 
to  uses  for  which  not  dedicated ;  obstruction 
by  platform  in  front  of  business  building; 
easement  of  abutting  owner  in,  for  light, 
air,  and  aceeaa;  compensation  for  erection 
of  telegraph  line;  for  pipes  laid  in;  right 
of  legislature  to  permit  use  of  steps, 
porches,  areas,  etc.;  obstruction  by  vehicle 
standing  in ;  private  right  of  action  for  ob- 
atniction.  403 

Bight  ot  lessee  from  city  to  recover  for 
damages  caused  by  construction  of  railway 
in  street;  where  road  constructed  under  au- 
thority of  city;  effect  of  renewal  of  lease 
after  construction  of  road;  easement  of 
Ii;^ht^  air,  and  aceem.  826 

Use  of,  by  individual  for  private  purpose ; 
liability  for  injury  caused  thereby.  893 

Liability  of  city  for  injuries  where  run- 
away horse  comes  into  collision  with  defect 
in  highway;  failure  of  city  to  place  barrier 
or  signal  at  open  swing  bridge;  negligence 
in  riding  on  highway  at  high  rate  of  speed; 
street  car  as  defect  or  object  calculated  to 
frighten  horse.  916 

What  defects  in,  are  sufficient  to  render 
city  liable  for  injuries.  987 

HOMESTEAD. 

See  also  Hdsband  and  Wifb. 

NofTEa  and  Bbiefs. 

Hmnestead;  Insurable  interest  of  husband 
in.  667 

HOMICIDE. 

1.  An  intentional  killing  is  not  reduced 
from  murder  to  manslaughter  by  the  fact 
that  the  vietim,  a  police  officer,  caught  the 
accused  by  the  arm,  and  in  a  veiy  rude  and 
insolent  manner  ordered  him  to  get  out  of 
a  hack  where  he  had  a  right  to  be.  Keady 
v.  People  (Colo.)  353 

2.  The  mere  wish  that  another  will  kill 
himself,  accompanied  by  knowledge  that  he 
intends  to  do  so.  and  assent  to  the  act,  does 
not  constitute  murder,  unless  something  is 
done  to  encourage,  aid,  or  induce  the  act. 
Burnett  v.  People  (Til.)  804 
66  li.  R.  A. 


3.  Proof  of  persuading  and  procuring  a 
person  to  take  poison,  which  results  in 
death,  will  warrant  a  conviction  of  murder. 

Id. 

Notes  and  Bbjefs. 

Homicide;  in  resisting  arrest.  350 
Ilomicide  in  resisting  arrest,  or  of  officers 
of  justice: — (I.)  Effect  of  express  malice; 
(II.)  general  rule  in  case  of  lawful  arrest; 
(III.)  reasons  for  rule;  (IV.)  determina- 
tion as  to  criminality:  (a)  questions  to  be 
considered;  (b)  officer's  authority:  (1) 
qualification;  (2)  the  warrant;  (3)  action 
without  a  warrant:  (a)  in  case  of  suspect- 
ed felony;  (b)  in  case  of  crime  not  a  fel- 
ony; (o)  in  case  of  crime  in  pres- 
ence of  officer;  (d)  by  private  citizen;  (e) 
effect  of  innocence  of  charge;  (c)  manner  of 
execution:  (1)  self-defense  against  unneces- 
sary force;  (2)  extent  of  right;  (3)  unnec- 
essary force  as  provocation;  (d)  knowledge 
of  authority  and  purpose:  (1)  general 
rules;  necessity  of  notice;  (2)  sufficiency  of 
notice;  (3)  when  notice  may  be  dispensed 
with;  (4)  refusal  to  state  authority  on  de- 
mand; (V.)  general  rule  in  case  of  unlaw- 
ful arrest;  (VI.)  resistance  to  unlawful  ar- 
rest: (a)  right  of;  (b)  extent  of  right; 
(o)  effect  of  recessive  resistance  on  degree 
of  crime;  (d)  application  of  rules  to  escape 
after  submission;  (VII.)  protection  extend- 
ed to  officers*  assistants;  (VIII.)  rules  ap- 
plicable to  escapes  from  confinement;  (IX.) 
statutory  protection  to  certain  Federal  offi- 
cers; (X.)  the  indictment;  (XI.)  proof: 
(a)  of  official  character;  (b)  of  authority 
to  act:  (1)  the  warrant;  (2)  circumstances 
warranting  action  without  a  warrant;  (c) 
of  motive  or  malice :  (1)  admissibility;  (2) 
sufficiency;  (d)  other  general  and  miscel- 
laneous matters;  (XII.)  summary.  353 
IndtiBg  or  abetting  suicide  as.  304 

HUMTUfO. 

1.  In  granting  an  easement  across  his 
premises  for  the  purposes  of  a  public  high- 
way, the  owner  of  property  does  not  sur- 
render to  the  public  his  right  to  foster  and 
protect  wild  game  on  the  land,  and  the  pub- 
lic does  not  acquire  any  right  to  pursue  and 
kill  the  same  while  it  is  temporarily  pass- 
ing  to  and  fro  across  the  highway.  L. 
Real^  Co.  v.  Johnson  (Minn.)  439 

2.  The  owner  of  the  soil  has  exclusive 
dominion  over  it,  and  the  ezolnaive  privily 
of  hunUng,  including  the  unqualified  right 
to  control  and  protect  the  wild  game  tbers- 
on.  Id. 

husbaud  Aim  wife. 

Bight  of  Purchaser  to  have  Dower  Set 
Off  against  Purchase  Price,  we 
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Insurable  Interest  in  Property  of  Wife, 

see  Insubance,  2. 
EtTect  of  Divorce  upon  Righta  of  Wife 

in  llenefit  Certificate,  see  Ihsub- 

ANCE,  7. 

Listing  of  Property  of  Wife  in  Name 
of  Husband,  see  Taxes,  6-S. 

1.  A  husband  and  wife  may,  in  contem- 
plation of  a  separation,  enter  into  an  agree- 
ment, through  the  intervention  of  a  trustee, 
aa  to  the  wife's  support,  vhieh,  during  the 
continuanos  of  the  separation,  the  huaband 
may  have  spedfleally  enfonwd  if  it  is  fair 
and  reasonable  and  free  from  fraud  and  oon- 
oealment.   Baili^  t.  Dillon  (Mass.)  427 

2.  A  man  whoj  in  contemplation  of  a 
separation  from  his  wife,  entered  into  an 
agreement  by  which  a  oertain  amount  was 
placed  in  trust  for  her  support,  which, 
under  the  agreement,  was  all  that  she  was 
to  be  entitled  to,  cannot  maintain  throiigh 
the  trustee  a  bill  in  equity  to  enjoin  her 
from  prosecuting  an  action  in  the  probate 
court  for  separate  support,  where  he  will  be 
able  to  avail  himself  as  fully  of  his  agree- 
ment in  that  court  as  he  oould  in  a  court 
of  equity.  Id. 

3.  A  conveyanoe  by  a  married  woman  of 
an  estate  held  by  her  by  entireties  with  her 
husband  to  a  trustee  for  the  purpose  of  hav- 
ing it  conveyed  to  the  husband  to  enable 
him  to  mortgage  it  to  secure  a  loan  for  his 
own  benefit  is  void  under  a  statute  prohib- 
iting her  from  entering  into  a  contract  of 
Buretyahip.  Webb  v.  John  Hancock  Mut. 
L.  Ins.  Co.  (Ind.)  632 

4.  One  who  voluntarily  leaves  the  juris- 
diction, and  the  domicil  and  community 
property  located  in  the  state,  and  obtains  a 
decree  of  divorce  in  another  jurisdiction, 
cannot  maintain  an  independent  action 
thereafter  in  the  jurisdiction  for  a  division 
of  the  community  property.  Bedal  v.  Sake 
(Id.)  60 

6.  A  wife  who  abandons  her  husband 
and  home  in  the  state  of  Idaho,  takes  up 
her  residence  in  another  state,  and  there- 
after procures  a  decree  of  divorce  on  service 
by  publication,  and  forms  a  new  community 
by  another  marriage,  thereby  abandons  all 
claim  to  the  old  community,  and  cannot,  up- 
on returning  to  the  state  of  Idaho  eight  years 
and  more  after  abandoning  her  huaband,  re- 
cover, by  an  action  in  the  name  of  herself 
and  husband  as  ooplaintifT  with  her,  her 
interest  in  the  homestead  of  herself  and 
former  husband.  Id. 

6.  Upon  failure  of  one  of  the  parties  to 
a  marriage  contract  to  perform  his  agree- 
ment at  the  time  fixed  for  the  ceremony,  no 
reasonable  excuse  ezlsfang  for  such  failure, 
the  other  party  may  rescind  the  contract, 
60  L.R.  A. 
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and  maintain  an  action  for  damages.  Wa- 
neck  V.  KratJiy  (Neb.)  79S 
7.  The  parties  to  a  marriage  contract 
having  expressly  agreed  that  the  ceremony 
shall  be  celebrated  in  accordance  with  the 
rules  and  customs  of  a  particular  religion 
and  church,  such  rules  and  customs  become 
a  part  of  the  contract,  and  binding  upon  the 
parties.  Id, 

Notes  and  Bbiefs. 
See  also  Dower. 

Husband  and  wife;  joint  ownership  of 
community  property;  presumptions  that  ac- 
quisitions made  during  marriage  are  fruit- 
of  joint  labor;  husband  as  managing  head 
or  trustee  of  community  property;  when 
liomestead  in  community  property  may  he- 
partitioned;  wife's  interest  in  oonununily 
not  vested;  effect  of  divorce  on  her  interest; 
where  she  has  abandoned  her  husband  and 
procured  a  divorce  and  remarried  in  other' 
state ;  hu!4band's  right  to  assert  estoppel  of 
wife;  effect  of  divoroe  on  homestead  where 
decree  is  silrat  as  to  it.  60 

Effect  of  divorce  on  wife's  interest  in  in- 
surance  policy  on  husband's  life  made  pay- 
able to  her  1^  name.  164 

Conveyance  by  husband  to  wife  in  trust; 
wife's  release  of  dower  as  consideration;  va- 
lidity as  against  creditors.  422 

Agreement  by,  as  to  wife's  support,  in 
contemplation  of  separation;  validity;  right 
to  set  up,  in  defense  of  action  by  wife  for 
separate  support.  427 

What  constitutes  contract  of  suretyship- 
by  wife ;  mortgage  by  husband  and  wife  of 
land  held  by  entireties;  to  secure  debt  of 
wife,  or  for  benefit  of  common  property; 
validity  when  givm  to  secure  other  debts; 
executi<m  of  conveyance  to  third  party  who- 
immediately  reeonveys  to  husband  alone; 
validity  of  subsequent  mortgage  to  secure- 
debt  of  husband;  estoppel  of  wife  to  deny 
validity  of  mortgage;  duiy  of  mortgagee  to- 
ascertiUn  facts;  imputed  notice.  633 

Breach  of  marriage  contract;  when  ri^t 
of  action  for,  accrues.  798 

Refusal  or  failure  to  keep  agreement  for 
marriage  at  a  specified  time  or  place  as 
breach  of  the  marriage  contract: — (I.)  An- 
ticipatory refusal;  (II.)  postponement  of 
ceremony:  (a)  right  to  postpone;  (&)  ef- 
fect of  postponement;  (III.)  failure  to  ful- 
fil agreement  at  appointed  time  or  place; 
(IV.)  acts  subsequent  to  time  agreed  upon 
as  constituting  refusal;  (V.)  when  cause  of 
action  accrues.  708 

Validity  of  encumbrance  by  husband  and 
wife  of  property  held  by  the  entireties  to- 
secure  the  individual  debt  of  ths^  husband: 
-(I.)  In  general;  (J^iLUf^^OOgfe 


1084 


HTroTHKUTKnr— Immflomur. 


io  deny  validity  of  transaotion ;  (ZII.)  right 
of  third  parties  to  aet  up  defense  of  wife's 
suretyship;  (IV.)  eondusion.  632 
Insurable  interest  of  husband  In  wife's 
property.  657,  668 

BYFOTKEOATION. 

Notes  A.in>  Bsixrs. 

Hypothecation;  jurisdiction  iA  admiralty 
in  ease  of.  204,  233 

IKCOBEPETENT  FEBSON& 

Presumption  as  to  Liability  for  Serv- 
ices Rendered  to,  see  Evidence,  10. 

1.  A  person  boarding  with  and  in  the 
•care  of  another,  under  an  express  agreement 
fixing  the  monthly  rate  of  pay  therefor, 
having  become  insane,  the  element  of  mu- 
tuality requisite  to  continue  in  force  the 
old,  as  well  as  to  give  vitality  to  a  new, 
agreement,  ipso  facto  ceases  to  exist;  but 
the  law  will  imply  a  liabiliiy  on  the  part 
of  the  lunatic  to  pay,  upon  quantum  meruit, 
for  the  reasonable  value  of  her  subsequent 
board  and  care,  as  well  as  for  additional 
services  performed  for  her  benefit  and  ne- 
oessitated  by  such  change.  Waldron  v. 
Davis  (N.  J.  Err.  ft  App.)  G91 

2.  Servioes  rendered  in  oaring  for,  nurs- 
ing, and  ministering  to  the  health  dad.  com- 
fort of  a  lunatic  belong  to  the  class  of  neo- 
•essaries  irtiich  are  recoverable  against  the 
lunatii^  and,  after  her  death,  against  her 
-estate.  Id. 

.mDEMNITT. 

Liability  of  Sureties  on  Bond  of  Bank 
Clerk,  see  Boitdb. 

HIDEPERDENT  COKTBAOTOR. 

Employment  of,  as  Believing  Uunici- 
pality  from  Injuries  to  Travelers, 
see  HloRWATa,  6. 

See  also  ICasteb  and  SEBVAinr,  0, 
Notes  and  BBiBra, 

HfDIAKA. 

Concurrent  Jurisdiction  with  Ken- 
tucky over  the  Ohio  lUver,  see 
OOUBTB,  1. 

IXNDIOTBIENT,  INFOKMATION,  AHD 

COMPLAINT. 

1.  An  indictment  for  sellinp  futures  need 
not  allege  a  sale  to  any  particular  person. 
Scales  v.  State  (Tex.  Crira.  App.)  730 

2.  An  indictment  for  dealing  in  futures, 
which  charges  that  defendant  did  on  a  cer- 
-tain  day.  "and  on  each  succeeding  day  there- 
after" for  the  period  of  a  year,  transact 
such  buainosa,  intending  thereby  to  charge 
a  separate  offense  for  each  day  under  a  stat- 
ute making  the  transaction  of  suoh  business 

•60  L.  R.  A. 


a  separate  offmse  for  each  day  upon  which 
it  is  carried  on,  is  bod,  sinoe  the  separate 
offenses  idxndd  be  s«t  out  in  separate 
counts.  Id. 

3.  Several  members  of  a  municipal  leg- 
islative body,  who  join  in  making  a  corrupt 
agreement  to  vote  fmr  a  measure  whidi  is 
to  come  before  than,  in  consideration  ctf  a 
promise  to  place  a  sum  of  money  at  their 
disposal,  may  be  joined  in  one  indiebnent 
for  bribery. .  State  v.  Lahmaa  (Ifo.)  400 

4.  A  joint  indictment  against  the  mem- 
bers of  a  nuimcipal  assemUy  for  entering 
into  a  oomipt  agreement  to  support  a  meas- 
ure which  Is  to  eome  before  them,  in  oonald- 
eration  of  a  promise  to  place  numey  at  their 
disposal,  is  uot  bad  because  one  of  the  ac- 
cused is  merely  a  de  faeto  ofBoer.  Id. 

6.  That  one  of  several  members  of  a 
municipal  assembly  jointly  indicted  for  en- 
tering into  a  corrupt  agreement  to  sell  their 
votes  upon  a  measure  to  come  before  them  is 
not  guilty,  does  not  require  the  acquittal 
of  others  who  are  guilty.  Id. 

6.  An  information  for  assault  with,  in- 
tent to  murder  need  uot  allege  that  the 
victim  was  a  police  officer  to  admit  evidence 
of  that  fact  upon  the  trial.  Keady  v. 
People  (Colo.)  353 

Notes  AifD  Bbiefs. 

Indictment;  for  selling  futures;  neces- 
sity of  stating  definitely  time  and  place  of 
alleged  offense.  730 

IMITIATION. 

Liability  of  Mutual  Benefit  Sodety  for 
Injuries  Inflicted  1^  Local  Lodge, 
see  Benevolekt  Soohxiks,  3. 

nrJinroTioN. 

See  also  Pleading,  6. 

1.  An  injunction  cannot  be  refused  be- 
cause more  injiiry  will  result  from  award- 
ing than  from  refusing  it,  if  the  one  asking 
for  it  is  entitled  to  it  as  a  matter  of  right. 
Sullivan  v.  Jones  ft  L.  Steel  Co.  (Pa.)  712 

2.  The  showing  damage  or  injury  is 
not  necesnary  to  enable  persona,  who  have 
purchased  property  v/iih.  reference  to  a  plat 
showing  land  dedicated  for  park  purposes, 
to  maintain  a  bill  to  restrain  the  diversion 
of  such  property  to  an  unauthorized  use. 
Riverside  v.  Alnclean  (111.)  28R 

3.  A  court  of  equity  may,  at  the  suit  of 
the  state,  enjoin  a  property  owner  from  per- 
mitting a  prize  fight  there  under  statutes 
making  such  permission  a  misdemeanor,  and 
making  it  the  duty  of  all  judges  of  courts 
to  prevent  and  suppress  prize  fights,  for 
which  purpose  they  may  "exercise  all  the 
powers  vested  in^tt^^^onJ,^^<^on 
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of  crimeB  and  mIsdemeaiunB,"  Com.  ex  reL 
Pratt  T.  McGorera  (1^.)  S80 

4.  Tba  owner  of  m  bnildliig  devoted  to 
retail  trade  may  ntaintain  k  snit  to  enjoin 
the  owner  of  adjcdning  property,  npon  whieh 
U  <^>eTated  on  iee  plant)  from  ereeUng  a 
platform  along  the  front  of  hia  bnilding 
npon  a  portion  oi  the  sidewalk  spaee,  and 
remo\'ing  the  curb  so  that  wagons  can  load 
frcm  the  platform,  the  result  of  which  will 
be  to  make  pedestrian  travel  less  conven- 
ient, and  interrupt  it  entirely  during  sever- 
al hours  each  day, — at  least  where  no  valid 
authority  has  been  obtained  from  the  munic- 
ipal corporation  to  make  the  change. 
Brauer  t.  Baltimore  B.  &  H.  Cow  (Md.) 

403 

6.  The  actual  commission  of  the  acts 
need  not  be  awaited  before  the  awarding  of 
an  injunction  against  plaang  a  permanent 
platform  on  the  sidewalk,  and  removing  tiie 
curbiog  so  a«  to  load  wagons  therefrom,  to 
the  injury  of  the  owners  of  neighboring 
property  devoted  to  retail  trade,  where  the 
intoition  to  perform  them  is  not  denied. 

Id. 

8.  An  injunction  will  be  granted  to  re- 
strain one  of  the  former  members  of  a  part- 
nership, each  of  whom,  upon  a  sale  of  the 
business  and  ita  good  will,  bound  himself 
in  the  act  of  sale  not  to  engage  directly  or 
inclirectly  in  a  competitive  business  within 
a  certain  city  for  a  certain  period  of  time, 
from  continuing  in  a  rival  business  into 
which  he  has  entered  in  violation  of  his  con- 
tract; and  he  cannot  set  up  in  justification 
of  his  act  that  he  was  released  from  his 
obligation  by  the  fact  that  the  purchasers 
had  orally  agreed,  as  a  consideration  of  his 
promise  not  to  engage  in  a  rival  business,  to 
employ  him  for  a  period  longer  than  that 
during  which  he  had  bound  himself  not  to 
enter  a  competitive  business,  and  had 
wrongfully  discharged  him  before  the  ter- 
mination of  such  period,  since  the  question 
of  the  wrongfulness  of  his  discharge,  and, 
if  wrongful,  whether  it  released  him  from 
hia  obligation,  must  be  determined  in  other 
proceedings.  Eugene  Diety^n  Co.  v.  Ko- 
kosky  (La.)  603 

7.  One  who  constantly  rides  upon  the 
rails  of  a  railroad  company's  tnu^  by 
means  of  a  bicycle  is  a  continuing  menace 
to  the  safety  of  public  travel,  and  may  be 
perpetually  enjoined.  Atchison,  T.  k  S.  F. 
R.  Co.  T.  Spaulding  (Kan.)  587 

8.  Equity  baa  no  jurisdiction  to  restrain 
the  attempted  removal  from  office  of  a  pub- 
lie  oflieial  by  the  proper  autboriUes  in  ae- 
-oordanoe  with  tin  provisiona  of  an  invalid 
stiitute,  since  jurisdiction  of  suefa  matters 
rests  entirely  with  the  law  courts.  People 
ex  rel.  Corscadden  v.  Howe  (N.  Y.)  664 
«e  It.  R.  A. 
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9.  An  injury  which  is  continuous  and 
remediable  at  law  only  by  a  multiplicity  of 
suits  may  be  regarded  as  irreparable,  so  as 
to  justify  the  exercise  of  the  restraining 
powers  of  a  court  of  equity.  Sullivan  r. 
Jones  &  L.  Steel  Co.  (Pa.)  712 

10.  A  manufacturer  of  pig  Iron  will  be 
enjoined  from  changing  the  manner  of  oper- 
ating his  furnaces  if  the  result  of  the  change 
is  to  cast  ore  dust  upon  neighboring  resi- 
dential property  in  such  quantities  as  to 
destroy  lunaea  and  other  property  there  sit- 
uated. Id. 

11.  In  determining  whether  or  not  a  rail- 
way company  will  be  enjoined  from  laying 
rails  in  a  street,  the  acta  which  it  has 
been  authorized  to  perform  will  alone  be 
taken  in  eonsideratitm.  Mordhurst  v.  Fort 
Wayne  &  S.  W.  TracU(m  Co.  (Ind.)  106 

12.  An  injunction  will  be  granted  to  re- 
strain Uie  removal  of  the  materials  in  a 
railroad  track,  under  a  sale  on  an  attach- 
ment by  creditors  of  the  builders,  where 
the  road  was  built  on  land  owned  not  by  the 
builders,  but  by  other  parties,  from  ma- 
terials furnished  by  the  latter,  upon  an 
agreement  that  it  was  to  remain  the  prop- 
erty of  the  landowners  until  they  had  been 
repaid  the  cost  thereof  by  the  builders,  upon 
which  a  bill  of  sale  was  to  be  made,  and 
such  payment  and  bill  of  sale  have  not  ypt 
been  made.  Webster  Lumber  Co.  v.  Key- 
stone Lumber  &  Min.  Co.  (W.  Va.)  33 

Notes  and  Briefs. 

Injunction;  to  restrain  operation  of  in- 
dustries because  causing  discomfort  and  in- 
jury to  owners  of  residence  property ;  where 
industry  is  in  operation  before  building  of 
residence.  712 

To  restrain  unconstitutional  acts  of  pub- 
lie  ofTicers;  to  enjoin  removal  of  officer 
under  invalid  statute.  665 

To  restrain  repeated  trespasses  on  rail- 
road track ;  mere  conclusions  not  sufficient 
to  jusUfy  application  for.  687 

To  protect  alleged  prescriptive  right  to 
cross  railway  track.  432 

To  restrain  diversicm  of  publie  park  from 
purpose  for  which  dedicated;  at  snit  of 
abutting  property  owners.  291 

To  prevent  maintenance  of  structures  be- 
low high-water  mark  in  tide  waters;  at  suit 
of  shore  owner;  to  restrain  mining  of  pe- 
troleum, etc.,  on  seashore.  243 

To  prevent  construction  and  maintenance 
of  telephone  line  in  highway.  171 


IMSAITE  PEBSOKS. 

See  Incompetunt  Persons. 


nraxRUGTzoira. 

See  Trial. 


Digitized  by 


Google 


1086 


Isbobahob. 


nfStJBAlCCE. 

Recovery   of   PremiimiB   Paid,  where 
Policy  18  Not  iBBuedf  see  Asamcp- 

SIT. 

Liability  of  Sureties  on  Bond  of  Bank 

Clerk,  Bee  Bonds.  - 
See  aim  BESEnaxm  Sogietibs. 

1.  A  contract  for  present  insurance  is 
not  made  by  an  applicant  who  gives  his 
note  for  the  first  premium  in  eonsidaration 
that  a  policy  shall  be  issued,  where  bis  ex- 
amination is  to  be  made  in  the  future,  and 
be  expressly  stipulates  that  the  note  shall 
not  be  negotiated  until  l^e  policy  has  been 
delivered  and  accepted.  Summers  v.  Mu- 
tual L.  Ins.  Co.  (Wyo.)  812 

2.  A  husband  living  with  his  wife  in  a 
house  which  is  on  her  separate  estate  has 
no  insurable  interest  therein.  T^free  v. 
Virginia  F.  &  M.  Ins.  Co.  (W.  Va.)  657 

3.  No  cancelation  of  an  insurance  policy 
was  effected  by  the  act  of  the  agent,  upon 
notice  from  the  company  to  cancel  the 
policy,  in  writing  and  placing  in  his  safe, 
without  the  knowledge  of  the  insured,  a  new 
policy  in  another  company,  debiting  the 
latter  company  and  crediting  the  former 
one  with  the  premium  paid,  and  writing 
across  bis  register  of  the  old  policy  the 
word  "Canceled,"  where  the  original  policy 
provided  that  it  could  be  canceled  by  the 
company  only  by  a  return  of  the  imeamed 
premium  after  a  notice  of  five  days;  and  a 
surrender  of  the  original  policy  by  the  in- 
sured, and  acceptance  of  the  new  one,  after 
the  insured  building  had  been  burned,  upon 
the  afjent's  representation  that  the  company 
in  which  he  had  written  the.  second  policy 
was  liable,  did  not  release  or  avoid  the  claim 
of  the  insured  on  the  old  policy.  Phenix 
Ins.  Co.  V.  Kerr  (C.  C.  A.  8th  C.)  669 

4.  The  interest  of  a  pnrehaser  of  prop- 
erty which  he  has  unqualifiedly  agreed  to 
buy,  and  whidi  the  former  owner  lute  abso- 
lutely contracted  to  sell  to  him  upon  defi- 
nite terms,  is  the  sole  uid  unconditional 
ownership,  within  the  true  meaning  of  the 
ordinary  clause  upon  that  subject  in  in- 
surance policies,  because  the  vendor  may 
compel  the  vendee  to  pay  for  the  property 
and  to  suffer  any  loss  that  occurs.  Id. 

6.  The  delivery  of  a  check  by  an  insur- 
ance company  to  the  beneficiary  named  in 
a  policy  for  the  amount  due  under  the 
policy  estops  it  from  afterwards  asserting 
that  the  beneficiary  was  not,  at  the  time 
of  the  delivery  of  the  check,  the  person  en- 
titled to  it.  Northwestern  Mut.  L.  Ins.  Co. 
V.  Kidder  (Ind.)  8» 

0.  An  Insurance  company  which  has  de- 
livered a  check  to  the  beneficiary  named  In 
a  life-insurance  poli^  for  the  amount  due 
66  L.B.  A. 


under  it  cannot,  in  a  suit  to  enforce  pay- 
ment of  the  check,  compel  her  to  interplead 
with  creditors  of  a  corporation  of  which 
Uie  insured  was  a  member,  who  claim  that 
they  are  entitled  to  the  proceeds  of  the 
policy  because  the  premiums  were  paid  out 
of  the  funds  of  the  corporation.  Id. 

7.  A  divorce  does  not  terminate  the 
rights  of  the  woman  in  a  benefit  certificate 
on  the  man's  life  where  it  is  made  payable 
to  her  by  name  and  the  statutes  permit 
such  certificate  to  be  issued  in  favor  of  the 
wife  or  legatee,  while  no  attempt  is  made 
to  change  the  beneficiary  after  the  divorce. 
White  V.  Brotiierhood  of  American  Yeomen 
(Iowa)  164 

8.  A  distanet  denial  by  an  insurance  com- 
pany of  lialnli^  under  a  policy  after  the 
loss,  and  within  the  time  prescribed  for  the 
proofs,  upon  the  ground  tiiat  there  was  no 
contract  of  insurance,  is  a  waiver  of  proofs 
of  loss.  Phenix  Ins.  Co.  v.  Kerr  (0.  0.  A. 
8tb  C.)  66» 
Warrantiest     rttpretemtatlou)  fMf- 

feltures. 

Q.  A  false  statement  by  an  applicant  for 
insurance  to  the  agent,  that  sudi  applicant 
is  sole  and  absolute  owner  of  the  house,  the 
agent  not  knowing  to  the  contrary,  avoids 
the  policy.  Tyree  v.  Virginia  F.  &  M.  Ins. 
Co.  (W.  Va.)  657 

10.  A  provision  in  an  insurance  policy, 
that,  "if  the  title  or  interest  of  assured  is 
less  than  the  entire,  absolute,  unconditional, 
unencumbered,  fee-simple  ownership,"  the 
insurance  company  shall  not  be  liable  under 
the  policy,  is  reasonable ;  and,  if  the  insured 
has  not  such  title  or  interest^  no  TeoovCTy 
can  be  had  on  tiie  policy.  Id. 

11.  The  interest  of  an  owner  of  properly 
which  another  holds  under  his  option  to 
purchase,  which  is  Irrevocable  by  the  owner, 
but  which  the  holder  of  the  option  has  not 
bound  himself  to  accept,  and  which  he  ia 
free  to  abandon,  is  the  sole  and  unotmdi- 
tional  ownership  of  the  property  within  the 
proper  interpretation  of  the  clause  upon 
ihRt  snbjeet  in  insuranoe  poHdes,  because 
the  owner  cannot  compel  the  holiter  of  the 
option  to  take  the  property  or  sufTer  the 
loss.  Phenix  Ins.  Co.  v.  Kerr  (C.  C.  A. 
8th  C.)  560 

12.  When  answers  made  by  a  party  in 
his  application  for  a  policy  of  life  insur- 
ance to  questions  propounded  to  him  by  the 
insurance  company  are  such  as  may  influ- 
ence the  company  in  determining  whether 
to  accept  the  risk,  and  in  determining  what 
premium  to  charge,  the  answers  must  be 
truthful.  Brignac  v.  Paeifle  Hut  L.  Ins. 
Co.  (La.)  322 

13.  A  matter  <ffigrfy%9iA}^^M@gb^t 
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in  a  queation  propounded  hy  an  insuranoe 
company  to  a  party  seeking  to  obtain  a 
policy  of  life  insurance,  and  the  answer 
thereto,  are  equal  to  an  agreement  that  the 
matter  inquired  about  is  material;  and  any 
misrepresentation  in  the  answer  will  avoid 
the  poli^,  though  the  matter  may  not  be 
really  material  to  the  ride  in  the  particalar 

Id. 


14.  When  the  rituation  is  sueh  in  a  par- 
ticular case  as  will,  as  a  matter  of  law, 
carry  with  it  forfeiture  of  an  insurance  pol- 
icy as  a  penalty,  that  result  will  follow, 
whether  it  has  been  expre!<sly  stipulated  for 
as  declared,  or  not.  Id. 

15.  A  life  insurance  poHcy  ia  forfeited 
where,  in  answer  to  questions  in  the  appli- 
cation as  to  whether  the  applicant  used 
spirituous  liquors,  and  as  to  the  average 
quantity  used  per  day,  the  applicant  wrote 
Uie  word  "N'o,"  when  in  fact  he  did  use 
liquor  to  some  extent,  even  though  such  use 
was  not  habitual  or  excessive.  Id. 

16.  In  an  application  for  life  insurance, 
a  negative  answer  to  the  question,  "Do  you 
use  spirituous,  malt,  or  vinous  liquors  I" — 
is  not  false  when  the  answerer  partakes  of 
intoxicating  liquors  only  occasionally  and 
temperately.  Id. 

17.  The  mere  fact  itself  that  an  applica- 
tion for  Insuranoe  may  be  annexed  to  and 
made  part  of  the  policy  of  insuruice  does 
not  cany  witii  It  necessarily,  as  ft  conse- 
quence, that  all  the  statements  and  declara- 
tions contained  therein  shall  be  held  to  be 
'^warranties,"  though  the  failure  so  to  an- 
nex the  application  and  make  it  part  of  ^e 
pdiey  would  leave  them  to  be  dealt  with  as 
"representations."  Id. 

18.  If  dynamite  haa  been  kept  upon  prop- 
erty insured  1^  a  poUi^  providing  that  it 
shall  be  void  if  dynamite  ia  kept,  used,  or 
allowed  thereon,  no  recovery  can  be  had  on 
the  policy,  although  the  dynamite  had  noth- 
ing to  do  with  the  loss.  Bastian  v.  BriUsh 
American  Aasur.  Co,  C^al.)  255 
OauM  of  deatli^ 

10.  A  clause  in  a  life  insurance  policy, 
reading,  "If  I  die  by  my  own  hand  or  act, 
voluntarily  or  involuntarily,  sane  or  in- 
sane,"— is  a  mere  ordinary  suicide  clause, 
and  is  not  violated  by  an  act  done  without 
suicidal  intent.  Brtgnac  v.  Pacific  Mut.  L. 
Ins.  Co.  (La.)  322 

20.  In  reaching  their  conclusions  as  to 
whether  a  person  has  committed  suicide, 
courts  are  not  tied  down  1^  the  rigid  rules 
of  the  criminal  law,  but  are  authorized  to 
act  upon  circumstantial,  as  well  as  direct, 
evidence.  Id. 

21.  The  death  of  a  person,  resulting  from 
morphine  administered  by  himself,  is  in  one 
66  L.  R.  A. 


sense  deatii  from  his  own  hand,  but  it  is 
not  neeessari^  suicide.  Id. 

Notes  and  Brnxra. 

Insurance;  on  bueband's  life  in  favor  of 
wife;  effect  of  divorce  on  wife's  right; 
where  certificate  made  payable  to  her  by 
name,  and  no  change  of  beiieflciary  has  been 
made:  constitutions  and  by-laws  of  benefit 
asBodatitHi  as  part  of  contract.  164 

Provision  in  policy  against  keeping  dyna- 
mite on  premises;  effect  on  right  to  recover 
where  ^namlte  ia  kept  on  premises,  but 
does  not  cause  loss.  266 

Distinction  between  warranties  and  rep- 
resentations; effect  of  false  statements  in 
application;  where  application  is  made  part 
of  policy ;  no  particular  form  of  words  nec- 
essary to  constitute  warranty;  question 
whether  insured  used  intoxicants ;  effect,  on 
right  to  recover,  of  statements  in  good  faith, 
where  insured  occasionally  iises  them;  for- 
feitures not  favored ;  provision  against 
death  by  insured's  own  hand,  sane  or  in- 
sane; effect  on  right  to  recover  in  case  of 
accidental  killing;  presumption  and  burden 
of  proof  as  to  suicide.  323 

Right  of  agent  to  act  as  agent  of  assured; 
in  waiving  notice  of  cancelation  and  accept- 
ing substituted  policy;  what  is  unoondi- 
tional  and  sole  ownership:  nature  of  inter- 
est of  one  who  is  given  irrevocable  opijm 
to  purchase;  title  of  holder  of  irrevocable 
option  to  purchase  as  sole  ownership ;  denial 
Of  liability  as  waiver  of  notice  of  loss.  668 

Insurable  interest  of  hunband  In  separate 
property  of  wife ;  waiver  of  requirement  as 
to  insurable  interest;  rules  governing  con- 
tracts of  fire,  insurance.  6S8 

Policy  on  husband's  life  in  favor  of  wife; 
absolute  ownership  of  beneficiary ;  where 
premiums  were  paid  with  funds  of  corpo- 
ration of  which  husband  was  member;  in- 
terest of  creditors  of  corporation  in  policy; 
right  of  insurance  company  to  compel  bene- 
ficiary to  interplead  with  creditors;  where 
it  has  given  beneficiary  a  check  for  amount 
of  policy;  entoppel  to  deny  title  of  bene- 
ficiary to  check.  00 

Insurable  interest  of  husband  in  wife's 
property  or  that  in  which  she  has  an  inter- 
est:— (I.)  Husband  without  insurable  in- 
terest  unless  he  has  beneficial  interest; 
(It.)  insurable  interest  of  husband:  (a) 
in  general;  (b)  as  agent;  (c)  as  guardian; 
(d)  as  trustee;  (e)  as  tenant  by  the  cur- 
tesy; if)  as  tenant  by  the  entirety;  {g) 
in  wife's  personalty;  (h)  in  homestead; 
( i )  in  community  property ;  ( ; )  arising 
from  right  to  use  and  profits;  [k)  arising 
from  equitable  interest;  ({)  mutual  insur- 
ance company.  f^-  667 
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Marine;  jnriadietion  of  admiral^  as  to. 

SOO,  234 

Validity  M  parol  oontraota  forj  policy  as 
mere  eridenoe  of  eontraot;  refusal  to  issue 
poli<7  after  aeoeptanoa  of  premium;  right 
of  insured  to  treat  oontraot  as  xeseinded  and 
recover  premiums;  effect  of  aooeptance  and 
retention  ci  premium  to  make  oompany  lia- 
ble. 812 

nCTEKPLEADEB. 

NOTBS  AND  BBDEFS. 

Interpleader;  right  to  demur  to;  motion 
to  make  bill  more  speeiflc;  neoaauty  that 
bill  set  forth  nature  of  adverse  claim;  ne- 
cessity that  claims  be  adverse  and  of  the 
same  nature  and  character;  no  right  to 
compel  claimant,  who  has  acquired  title,  to 
inteiplead.  80 

IMTBBSTATE  OOMM EBOE  ACT. 

Unlawful  Rebates  and  Discriminations, 
see  Gabbiebs. 

XKTEB8TATE  COMIIEBOE  OOMKIS- 

sxoir. 

Notes  aiid  Bbixfs. 

Interstate  Commerce  Oommisaion;  power 
of,  to  fix  ratee.  454 

ncTEKirBBAir  road. 

Notes  and  Bbibfs. 

Intemrban  road ;  as  additionid  burden  on 
highways;  on  city  streets.  108 

XBBXOATIOK. 

Notes  and  Bbeets. 

Irrigation;  of  agricultural  lands;  con- 
demnation of  land  for.  S82 

JUDOMEIIT. 

CondlusiTeness  and  Effect  of  Decisions 
and  Assessments*  see  Banks,  3-5. 

1.  A  decree  in  a  suit  against  a  non- 
resident corporation  as  to  which  the  stat- 
utory notice  has  been  g^ven  will  be  binding 
on  it  although  not  personally  served  with 
process,  so  far  as  it  affects  property  within 
the  state,  the  persons  entitled  to  the  prop- 
erty being  before  the  court.  Kidd  v.  New 
Hampshire  Traction  Co.  (N.  H.)  674 

2.  One  who  would  attack  in  a  Federal 
court  the  decision  of  a  quasi -judicial  officer 
for  mistake  of  fact  must  proceed  in  equity, 
and  must  allege  and  prove  the  evidence  be- 
fore the  officer  from  which  the  mistake  re- 
sulted, the  way  in  which  it  was  made,  and 
the  fact  that  in  its  absence  his  decision 
would  have  been  otherwise,  before  a  court 
can  enter  upon  a  reconsideration  of  the 
«6  L.  B.  A. 


isBoe  bafore  the  officer.  Deweese  v.  Smith 
(C.  C.  A  8th  O.)  971 
OowilaaiTMUM  mmd  1huf« 

8.  A  judgment  in  fkvor  of  one  who  oon- 
traeted  to  make  a  street  improvement,  and 
agreed  witii  the  municipality  to  li|^  ex- 
cavations for  the  protection  of  travelers  in 
the  highway,  in  a  suit  by  a  traveler  who 
was  injured  by  falling  into  an  unguarded 
excavation,  is  a  bar  to  a  subsequent  suit  to 
hold  the  munidpality  liable  for  the  same 
injury.    Anderson  v.  Fleming  (Ind.)  lift 

4.  The  fact  that  borrowing  members  of 
an  insolvent  building  and  loan  association 
filed  their  protest  against  a  scheme  of  set- 
tlement agreed  upon  by  a  majority  of  the 
stockholders,  and  were  represented  by  coun- 
sel, who  made  argument  in  support  of  the 
protest,  does  not  constitute  res  judtoata; 
it  not  appearing  that  they  intervened,  or 
were  in  ponition  to  control  the  cause  or  to 
appeal  therefrom,  or  that  any  action  was 
had  by  the  court  upon  the  protest.  Otten- 
soser  V.  Scott  (Fla.)  848 

5.  A  judgment  in  favor  of  defendants,  in 
an  action  of  trespass  to  try  title  to  land 
whidi  had  been  sold  under  a  judgment  fore- 
closing a  tax  lien,  and  to  set  aside  the  judg- 
ment, is  not  a  bar  to  a  subsequent  suit  to 
set  aside  the  sherilTB  sale  for  irr^ularities 
upon  equitable  terms  in  which  ihe  title  is 
conceded  to  be  in  the  purchaser,  although 
the  prayer  for  relief  demanded  in  the  second 
suit  might  properly  have  been  joined  aa  an 
alternative  remedy  by  appropriate  plead- 
ings with  the  one  in  the  former  suit.  Moore 
V.  Snowball  (Tex.)  746 

6.  A  judgment  in  &Tor  of  defendants  in 
a  suit  by  one  stodthcrfder  of  a  corporation 
on  its  behalf  to  compel  a  restoration  to  it 
of  property  alleged  to  have  been  fraudulent- 
ly transferred  by  ita  directors,  to  whi^t  the 
corporation  is  a  party,  is  a  bar  to  a  subse- 
quent suit  by  another  stockholder  to  ob- 
tain the  same  relief.  Hearst  v.  Putnam 
Min.  Co.  (Utah)  784 

7.  The  right  of  a  creditor  having  vari- 
ous claims  against  a  corporation,  to  exact 
payment  from  a  stockholder,  is  not  such  a 
single  and  indivisible  demand  that,  by 
placing  one  such  daim  in  judgment  against 
the  stockholder,  he  is  precluded  from  pro- 
ceeding against  him  upon  the  others.  Man- 
ley  V.  Park  (Kan.)  967 

8.  A  judgment  for  a  part  of  an  entire, 
indivisible  demand  whidi  is  due  does  not 
estop  the  plainUff  from  maifataining  an- 
other action  for  another  part  of  the  de- 
mand, which  becomes  due  subsequent  to  the 
commencement  of  the  first  action.  Deweese 
V.  Smith  (C.  C.  A.  8th  C.)  971 

9.  A  judgment^fei^a  ^pa^^^re. 
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indivlBlble  denuud,  all  of  which  is  due  when 
the  Mtion  is  commenced,  is  an  election  to 
take  tbe  part  in  satisfaction  of  the  whole, 
and  it  esti^  tbe  plaintiff  from  leooveriiig 
the  lesidno.  Id. 

10.  A  judgment  in  favor  of  the  leeeiver 
of  an  insolvent  national  bank  for  the  recov- 
ery of  an  assessment  made  by  tbe  Comp- 
troller of  the  Cnrrenoy  upon  a  shareholder 
does  not  estop  Mm  from  maintaining  a  sec- 
ond action  against  tiie  same  shareholder 
for  another  assessment  which  had  not  been 
made,  or  not  due,  when  the  first  action 
was  commoaeed-  Id. 

Notes  and  Bsisra. 

Judgment;  what  matters  oonoluded  by; 
extent  of  rule  of  ret  jutKcata.  969 

What  necessary  to  make  judgment  in  one 
case  res  judioata  in  another.  786 

In  action  of  trespass  to  try  title  to  lands 
sold  for  tax  lien;  as  bar  to  subsequent  siiit 
to  set  aside  sheriff's  sale  for  irregularities, 
upon  equitable  terms;  where  title  is  con- 
ceded in  second  suit  to  be  in  the  purchaser 
at  tax  sale;  necessity  that  causes  of  action 
must  be  identical  to  make  judgment  in  one 
rea  judicata  in  the  other.  746 

Against  one  of  two  joint  tort  feasors;  as 
bar  to  action  against  the  other.  121 

Divoroe  decree  as  m  judieato  of  question 
as  to  interest  in  eommunity  property.  60 

JUBT. 

IrrcfiVlftrities  in  Impaneling,  as  Qround 
for  New  Trial,  see  New  Tkiai,, 
2-1. 

'  A  statute  allowing  a  peremptory 
challenge  of  one  in  four  of  "any  qualified 
jurors  called"  for  the  trial  of  a  cause  refers 
to  those  not  subject  to  challenge  for  cause, 
including  such  as  have  been  substituted  for 
persons!  peremptorily  challenged.  Stevens 
V.  Union  R.  Co.  (B.  I.)  466 

NOTBe  ARD  Bbikts. 

Jury;  quasi- judicial  character  of  acts  of 
jurors.  908 

Qnalifteations  of  oonunon  juror  at  com- 
mem  law;  ffiC  special  jurors.  496 

KKNTUOKT. 

Jnrisdietion  by  Servioe  of  Proeess  on 
Ohio  River,  see  Cocvra,  1. 

I.ABOB  ORGAKIZATIOKS. 

Validity  of  Statute  Bendering  it  Un- 
lawful to  Discharge  Employee  on 
Ground  of  Membership  in,  see 
OowarxruTiogAi,  Law,  3. 

Notes  aitd  Bbiefs. 

Labor  organizations;  statute  forbidding 
66  U  B.  A. 


disdiarge  of  employee  because  of  member- 
ship in;  validity.  186 

Bij^t  of  Lessee  to  Compensation  for 
Injury  to  Property,  see  Eumm 
DouAUf,  18-20. 

Complaint  in  Action  for  Defective  Con- 
dition of  Premises,  see  Plbadihg, 
2-4. 

1.  A  landlord  is  not  liable  for  injury  to 
a  tenant  because  of  defects  in  the  construe* 
tion  of  the  building  on  the  leased  premises 
of  which  he  had  no  knowledge,  and  which 
were  so  hidden  that  there  were  no  means  of 
discovering  them  without  undoing  a  portion 
of  the  eonstruetion  work.  Whltel^  t.  Me- 
r^ughlin  (Mo.)  484 

2.  No  advantage  is  secured  in  an  aetion 
to  hold  a  property  owner  liable  for  Injnrlea 
to  the  tenant's  child  by  assuming  a  con- 
tract with  the  injured  perstm,  since  the 
liability  of  the  property  owner  is  greater  to 
a  stranger  than  to  the  tenant  or  bia  family. 
Davis  V.  Smith  (B.  I.)  478 

3.  A  landlord  is  not  liable  for  the  dam- 
ages resulting  to  the  tenant  or  a  member 
of  his  family  through  aickness  caused  by  • 
breach  of  his  covenant  to  repair,  either  in 
tort  or  upon  the  contract.  Id. 

4.  An  allegation  of  knowledge  by  the 
agent  of  tbe  owner  of  a  house  of  a  defective 
condition  of  the  premises  when  leased  to  a 
tenant  is  not  sufBuent  to  charge  the  owner 
with  actual  knowledge  of  such  defect,  in  an 
action  to  hold  him  liable  for  fraudulent  con- 
cealmeat  of  the  defects,  if  the  relation  of 
the  agent  to  the  owner  is  not  set  out.  Id. 

6.  A  tenant  who  takes  poeaeasion  of 
property  on  whtdi  ttie  drainage  Is  stopped 
so  tiiat  foul,  noxious,  and  unwholesome 
odors  exist  has  no  rl(^t  to  continue  his  pos- 
session, thereby  exposing  his  family  to  the 
dangerous  condition,  and  tiien  hold  the  prop- 
erty owner  liable  for  sickness  or  death  whidi 
may  result  from  exposure,  on  the  ground 
that  he  bad  concealed  the  defective  condi- 
tion of  the  premises.  Id. 

NOTBB  AMD  BBDEVS. 

Landlord  and  tenant;  liability  of  land- 
lord for  injury  to  child  of  tenant;  duty  of 
landlord  to  repair;  tfect  of  failure  to  repsir 
after  promise  to  do  so;  liability  for  nui< 
sanee  existing  at  time  of  letting;  duty  of 
landlord  to  disolose  otwcealed  defects;  lia- 
bility for  fraudulent  misstatement.  470 

Liability  of  landlord  for  injury  to  third 
person  because  of  defects  In  premises  at  time 
of  letting;  landlord's  imputed  knowledge; 
liability  for  injury  to  tenant  by  defects;  in 
absenoe  of  warranty  against  them.  484 
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ImpUed  covenant  by  lessor  for  quiet  en- 
joyment of  lessee;  lease  from  city  of  lot 
abutting  on  highway;  leasee's  right  to  re- 
co\'er  for  damages  by  construction  of  rail- 
way in  street;  wbere  railway  constructed 
under  authorily  of  city.  62S 

XJBET  AMD  SU^NDER. 

Power  of  Ij^slature  to  Abrogate  Lia- 
bility for  Punitive  Damages,  see 
CoHSTrnmoNAi:,  Law,  7. 

Validity  of  Statute  Limiting  Liability 
to  Special  Damages  Inflicted,  see 
Constitutional  Law,  8. 

DiscrimiDatiou  against  Other  Publish- 
ers by  Statute  Limiting  Liability 
of  Particular  Publishers,  see  COn- 
OTrrunoNAL  Law,  12. 

See  also  Dauaqgs;  Pleading,  8,  17. 

1.  A  newspaper  publication  stating  that 
a  man  is  a  eunuch  is  actionable  per  se. 
Eckert  V.  Van  Pelt  (Kan.)  266 

2.  It  is  libelous  per  se  to  charge  an  offi- 
cial intrusted  with  the  duty  of  purchasing 
supplies  for  a  public  institution  with  pay- 
ing more  for  articles  purchased  than  they 
were  worth,  and  receiving  commissions  upon 
the  transactions,  and  pay  for  his  time  in  ex- 
cess of  what  be  is  allowed  by  law.  Osbom 
T.  Leach  (N.  C.)  G48 

3.  The  publication  of  libelous  matter  is 
not  privileged  merely  because  the  acts  upon 
which  the  chai^  ia  founded  are  to  become 
the  subject  of  legal  proceedings.  Id. 

4.  Failure  to  give  the  notice  required 
by  statute  to  the  publisher  of  a  libel  for  tbe 
purpose  of  enabling  him  to  make  a  retrac- 
tion and  escape  Hability  for  punitive  dam- 
ages is  not  a  ground  for  dismissing  an  ac- 
tion for  actual  dami^s,  since  such  damages 
might  be  recovered  notwithstanding  the  ab- 
sence of  notice.  Id. 

5.  One  assailing  the  reputation  or  busi- 
ness of  another  in  a  public  newspaper  can- 
not justify  it  on  the  ground  that  it  was  a 
mere  jest,  unless  it  is  perfectly  manifest 
from  the  language  employed  that  it  could  in 
no  renpect  be  regarded  as  an  attack  upon 
the  reputation  or  business  of  tbe  person  to 
whom  it  related.  Trig^  v.  Sun  Printing  & 
Pub.  Asso.  (N.  Y.)  612 

6.  The  public  right  of  comment  or  crit- 
icism upon  the  acts  of  an  author  and  in- 
structor in  a  university  does  not  extend  to 
an  attadc  upon  him  individually,  or  justify 
defamation  of  his  diaracter.  Id. 

KOTEB  AND  BBDEIB. 

Libel ;  statute  limiting  recovery  for,  where 
retraction  is  made;  validity;  when  limited 
to  publications  in  newspapers  and  periodi- 
cals. 640 
66L.B.  A. 


Definition  of;  what  words  actionable; 
critidsm  of  college  prttfessor  and  author  as. 

616 

Privilege  of  communications  made  in  self- 
defense;  statement  that  man  is  a  eunuch 
as  libelous  per  se;  effect  of  mutual  vitupera- 
tion on  right  to  recover  for  libel ;  what  con- 
stitutes libel  per  ae  generally;  only  actual 
damages  recoverable  for  words  not  action- 
able per  ae,  in  absence  of  express  malice; 
damages  for  mental  pain  and  snGFering  as 
actual  damages.  267 

LICENSE. 

1.  A  municipal  corporatitm  may  exact  a 
license  fee  for  the  privilege  of  maintaining 
in  the  higbway  poles  to  carry  electric  wires 
if  the  fee  is  no  more  than  is  neoessary  to 
cover  tbe  expense  of  issuing  the  license  and 
expense  of  police  supervision  <d  the  poles 
and  wires.   Ft.  Smitii  v.  Hunt  (Aric)  238 

2.  A  municipal  corporation  eoanot  enter 
into  a  contract  to  permit  tbe  erection  in  its 
streets  of  poles  to  carry  eleetrie-light  wires 
which  will  deprive  it  of  the  power  to  exa(^ 
a  license  fee  to  cover  the  expense  of  the 
police  supervision  of  the  poles  and  wires. 

Id. 

LIENS. 

Notes  and  Bbiefs. 

Liens;  vendor's  lien  for  purchase  price  of 
railroad  roils.  44 

I.IFE  ESTATES. 

See  PowxBS. 

LIFE  TENANTS. 

See  also  Remaindebs. 
A  purchase  by  the  life  tenant  of  a  tax 
title  to  the  property  from  one  who  purchased 
at  a  sale  made  possible  by  his  own  default 
in  failing  to  pay  the  taxes  when  due 
amounts  merely  to  a  redemption  from  the 
tax  sale,  and  restores,  not  only  his  own 
rights,  but  those  of  the  remainder  man. 
Crawford  t.  Meis  (Iowa)  164 

LIMITATION  OF  ACTIONS. 

1.  Mere  ignorance  of  the  existence  of 
the  facts  constituting  a  cause  of  action  does 
not  prevent  the  running  of  the  statute  of 
limitatioiu).   Davis  v.  Bluett  (Ga.)  258 

2.  A  father's  cause  of  action  for  tbe  se- 
duction of  his  daughter  arises,  so  as  to  start 
the  running  of  tbe  statute  of  limitations, 
when  the  act  of  seduction  is  complete,  and 
not  when  he  discovers  that  bis  daughter  has 
been  seduced.  Id. 

3.  The  statute  of  limitatianr  does  not 
commence  to  run  against  the  enforcemoit  of 
the  entire  liability,  or  against  the  enforce- 
ment  of  any  particular  portion  of  the  lia- 
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bility,  of  the  shareholder  of  a  national  bank 
to  pay  its  debts,  until  the  time  when  the 
Comptroller  of  the  Currency  has  declared 
the  entire  liability,  or  the  particular  portitm 
of  it  in  issue,  to  he  due.  Deweese  v.  Smith 
(C.  C.  A.  8th  C.)  971 

4.  A  defendant  may  aTail  hihiBelf  of  the 
defoise  of  the  statute  of  limitations,  at  the 
trial  term  of  the  case,  by  a  motion  to  dis- 
mlos  the  plaintiff's  petition,  when,  from  its 
allqiationa,  the  cause  of  action  appears  to 
be  iMired  by  the  statute.'  Davis  t.  Boyett 
<Qa.)  £68 

6.  A  good-faith  daim  vi  rights  baaed  on 
eoloT  of  title,  fa  suflftefent  to  set  in  motion 
the  statnte  of  limitations  in  favor  of  one  in 
possessicHi  of  real  estate,  although  a  critical 
eumination  of  the  Roords  would  show  de- 
teeta  in  Ui  title.   Crawford  t.  HeiB  (Iowa) 

1S4 

Notes  ahd  Bbibfs. 

Limitation  of  actions;  when  statute  be- 
gins to  run  against  divorced  wife's  interest 
in  community  property;  rule  of  equity  as  to 
limitations  the  same  as  that  prevailing  in 
analogous  cases  in  actions  at  law.  60 

When  limitations  begin  to  run  agunst 
father's  right  ot  action  for  sednotion  of 
daughter.  258 

When  right  of  action  on  aw ement 
against  stodcbolder  acoraes.  974 

UmTATION  OF  TifftBTTilTT. 

Conflict  of  Laws  as  to>  see  Conruor  or 
Laws,  1. 


UVE  8TOGK. 

Gftitlage  of,  see  Cabbixis, 


10. 


Scope  of  Authority  of  Local  and  Su- 
preme Lodges,  see  BKiravoiBifT  8o- 
civriES. 

IiOTTEBT. 

A  distribution  of  prizes  to  those  wbo 
shall  make  the  closest  estimate  of  the  num- 
ber of  cigars  on  which  a  tax  is  paid  during 
a  specified  month  is  made  by  chance,  within 
the  meaning  of  a  statute  defining  a  lottery 
as  a  scheme  for  the  distribution  of  prop- 
erty by  chance  to  persons  who  have  paid, 
or  agree  to  pay,  a  valuable  consideration 
for  the  chance.  People  ex  rel.  Ellison  v. 
Lavfn  (N.  Y.)  601 
Notes  and  Bbxets. 
Lottery;  what  constitutes;  distribution  of 
prizes  to  persons  niccesafn!  in  guessing  con- 
test as..  601 

MAUOB. 

Nona  AND  Bbzets. 
Ualioe;  as  presumption  of  law. 


Definition  of. 
66  L.  S.  A. 
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487 


60 


MANDAMUS. 

Mandamus  will  lie  to  compel  payment 
by  the  county  treasurer  of  the  salary,  during 
the  time  he  retains  possession  of  the  office, 
of  tiie  superintendent  of  a  county  peniten- 
tiary whom  the  commissioners  have  at- 
tempted to  remove  from  office  under  an  in- 
valid statute.  People  ex  rel.  Corscadden  v. 
Howe  (N.  Y.)  664 

Notes  and  Bbiefs. 

llandamus;  to  compel  payment  of  salary 
to  officer ;  where  iiis  removal  was  attempted 
under  invalid  statute;  rij^t  to  determine 
constitutionality  of  statiUe  in  mandamus 
proceeding.  666 

To  compel  restoration  of  child  to  school 
privileges.  167 

MANUFACTCBE. 

Restraining  Manufacturer  from  Method 
of  Operating  Furnace,  see  Injttnc- 
Tunr,  10. 

MAKonr. 

Indictment  for  Selling  Futures,  see  Xn- 

DIOnCEin,  ETC. 
See  also  Qauxsq. 

MABBXAOE. 

Bee  Husband  and  Wm. 

HABTEB  ANI}  8EBVAKT. 

Liability  of  Sureties  on  Bond  of  Serv- 
ant, see  Bonds. 

Liability  of  Carrier  to  Passenger  for 
Malicious  Conduct  of  Conductor, 
see  Cabriebs,  2. 

Constitutionalify  of  Statute  Forbidding 
Discharge  of  Employee  on  Ground 
of  Membership  in  Labor  Union,  see 

CONBTITUTIONAI,  LaW,  3. 

Consideration  to  Support  Release  of 
Liability  for  Injuries,  see  Con- 
T11ACT8,  S,  6. 

Employment  of  Independent  Contractor, 
see  HiQHWAYS,  6. 

Notice  to  Servant  as  Constituting  No- 
tice to  Master,  see  Notice,  6. 

Liability  of  Railroad  Companies  to  Em- 
ployees of  Lessee,  see  Railboads. 

1.  One  employed  on  the  platform  of  a 
car  carrying  a  pile  driver,  whos^  duty  is  to 
remove  the  propB  from  the  uprights  or  leads 
when  it  becomes  necessary  to  lower  them  to 
move  the  ear,  and  who  cannot  see  whether 
the  rope  is  properly  attached  to  their  lower 
ends  to  control  their  descent,  is  Justified  in 
assuming  that  such  is  the  fact  when  he  re- 
ceives the  order  to  remove  the  props,  and 
in  acting  upon  that  assumpticm.  Illinois  8. 
R.  Co.  T.  Marshall  (HI.)  207 

2.  A  master  is  liable  for  injuries  to  hi% 
servant  caused  1^  theignegijg^noaQC^BC 


t 
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foreman  in  giving  an  order  which  cannot  be 
safely  obeyed  because  of  the  negligence  of 
the  same  person  in  failing  to  perform  an 
act  aa  fellow  servant  of  the  person  injured, 
and  which  should  have  been  performed  be- 
fore the  order  was  given.  Id. 

3.  A  person  placed  by  a  railroad  com- 
pany in  charge  of  the  operation  of  a  pile 
driver  and  the  car  upon  which  it  is  carried, 
wi^  discretion  to  determine  when  to  remove 
the  apparatus  from  the  main  track  to  avoid 
paHsing  trains,  and  the  method  of  doing  bo, 
and  with  authorify  to  direct  the  acts  of  the 
other  employees  in  accomplishing  that  pur- 
pose, is,  with  regard  to  that  matter,  a  fore- 
man or  vice  principal.  Id. 

4.  EmployeeB  cannot,  as  matter  of  law, 
be  prononnoed  fellow  servants  during  tlie 
perfornumee  of  a  parUoular  act  when  the 
evidence  as  to  the  facts  is  conflicting,  and 
the  evidence  and  the  legitimate  oondusions 
to  be  drawn  from  It  are  not  such  that  all 
reasonable  men  would  agree  that  such  was 
their  relation.  Id. 

5.  An  employee  cannot  recover  damages 
from  a  railroad  company  for  an  injury  prox- 
imately caused  by  his  violation  of  a  penal 
RtHtute  or  municipal  ordinance,  even  though 
the  employer  may  have  directed  the  em- 
ployee to  violate  the  law,  or  may  have  sanc- 
tioned the  continuance  of  a  eustcnn  amount- 
ing to  a  contravention  of  the  law.  Little 
V.  Southern  R.  Co.  (Oa.)  509 

6.  The  rules  of  a  railroad  onnpany  for 
tlie  government  of  its  emplt^ees  are  not 
obligatory,  as  sudi,  upon  those  who  do  not 
know  them  and  to  whom  th^  have  not  been 
promulgated.  Id. 

7.  An  employee  cannot  recover  from  a 
railroad  company  if  he  is  n^iigent,  and  hia 
negligence  appreciably  contributes  to  his 
injury.  Id. 
Injnrlea  to  third  parwrnB. 

8.  An  act  done  by  a  servant  while  en- 
gaged in  the  work  of  his  master,  but  entirely 
disconnected  therefrom, — ^not  as  means  or 
for  the  purpose  of  performing  that  work, 
but  acAelf  for  the  aecomplisbment  of  the 
independent,  malicious,  or  nuBchierous  pur- 
pose of  the  servant, — is  not  in  any  sense  the 
act  of  the  master;  and  for  injuries  resulting 
to  a  third  person  from  such  an  act  the  serv- 
ant alone  is  responsible.  E^'ers  v.  Krouse 
(N.  J.  Err.  &  App.)  692 
Independent  oontraoton, 

9.  One  is  not  relieved  from  liability  for 
injuries  n^Iigently  caused  by  blasting  by 
the  fact  that  he  has  employed  an  independ- 
ent contractor  to  do  the  work,  if  he  is  him- 
self controlling  the  work  in  whole  or  in 
part,  and  tiie  diaraeter  of  the  negligence  is 
66  L.  R.  A. 


such  as  to  render  him  responsible  for  it. 
Louisville  &  N.  R.  Cki.  v.  Tow  ^Ky.)  941 

Nona  AHD  BsiKra. 

See  also  Railboads;  Release. 

Master  and  servant;  injury  to  city  em- 
ployee by  failure  to  provide  aafs  plaoe  to 
work.  182 

Liability  of  city  for  n^ligenoe  of  inde- 
pendent contractor  employed  to  make  public 
improvement.  119 

Validity  of  statute  fortddding  discharge 
of  employee  because  of  membership  in  labor 
union;  lestrietion  of  hours  of  work  in  un- 
derground mines  and  smelters.  ISA 

Who  are  fellow  servants;  when  employee 
is  vice  principal  of  master;  assumption  of 
risk  of  negligence  of  other  than  fellow  serr- 
anta;  injury  in  obeying  direct  command. 

300 

Binding  effect  of  rules  of  master  on  em- 
ployee ignorant  thereof ;  effect  on  employee's 
right  to  recover  for  injury  by  violation  of 
statute;  where  master  has  direeted  or  sanc- 
tioned such  violation.  610 

Liability  for  injury  1^  act  of  servant; 
not  connected  with  business  of  master, 
though  committed  while  engaged  therein; 
no  implied  autiiorily  master  to  servant 
to  do  Illegal  not.  603 

Liability  lor  n^ligenoe  independent 
contractor;  where  master  retains  control  of 
work  fn  whole  or  in  part;  binding  effect  aa 
master  ct  acts  of  servant  beycmd  scope  of 
emplt^ment.  941 

Liability  of  emplc^er  for  injuries  occur- 
ring in  performance  of  work  by  independent 
contractor,  where  empl<>yer*8  own  act  is  a 
proximate  cause  of  the  injury: — -(I.)  Scope 
of  note;  (II.)  employment  of  eontraetor 
who  is  incompetent  or  otherwise  unfit; 
(III.)  nonperformance  by  employer  of  duties 
not  cast  by  the  contract  upon  the  con- 
tractor; (IV.)  employer's  tortious  act  co- 
operating with  that  of  the  contractor  to  pro- 
duce the  injury;  (V.)  failure  to  remedy  a 
nuisance;  (VI.)  active  interference  with  the 
woric ;  ( VII. )  employer's  ratification  or 
adoption  of  the  contractor's  tort.  941 

Liability  of  employer  for  acts  of  inde- 
pendent contractor,  where  injuries  result 
from  nonperformance  of  absolute  duties  of 
employer: — (I.)  Scope  of  note;  (II.)  in 
general;  (III.)  duty  to  comply  with  stat- 
ute; (IV.)  duty  of  municipality  to  keep 
highways  in  safe  condition:  (a)  in  general; 
(-6)  liability  incurred  where  contractor  is 
employed  by  municipality  itself ;  ( tf)  liabil- 
ity incurred  where  contractor  is  employed 
by  private  person;  (d)  necessity. of  show- 
ing that  the  municipality  had  notice  of  the 
dangerous  «>nditfe^i,^,V.^J^^fgo9ed 
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on  grantees  of  epecial  privil^ies  in  respect 
to  highways;  (VI.)  duties  incident  to  the 
exercise  of  corporate  and  other  franchises: 

(a)  in  general;  (6)  liability  in  respect  to 
construction  work;  (c)  liability  in  respect 
to  the  operation  of  the  completed  plant:  ( 1 ) 
liability  of  railvray  oompaniea  In  general; 
(2)  liability  of  railway  oompanieg  consid- 
ered with  reference  to  the  legality  of  the 
contractual  arrangements;  (3)  liability  of 
companies  other  tiion  those  operating  rail- 
ways; (VII.)  duty  to  see  that  no  nuisance 
is  created  or  maintained;  (VIII.)  duty  to 
insure  safety;  (IX.)  duty  to  avt^d  inter- 
fering with  the  right  of  lateral  support; 
(X.)  duty  not  to  impede  the  public  use  of 
highways;  (XI.)  duties  assumed  hy  express 
contract;  (XII.)  duties  arising  out  of  im- 
plied oontiaet:  (a)  carriers  of  pusragers; 

(b)  consignees  of  goods  conve^d  on  rail* 
yni'T^i  (o)  persons  giving  public  exhibitions ; 
(d)  masters;  (e)  landlords;  (XUL)  duty 
to  rebuild  party  wall.  119 

icAxncs. 

1.  Damnum  absque  Injuria.  Todd  v. 
York  Cmmty  (Neb.)  561;  Houston  &  T.  C. 
B.  Ca  T.  East  (Tetx.)  78S 

2.  One  must  so  use  bis  own  rights  as  not 
to  infringe  upon  the  rights  of  another. 
Fordham  t.  Northern  P.  K.  Co.  (Mont.) 

656 

3.  Qui  jure  suo  utitur  nemlnem  ladit. 
American  Press  Asso.  v.  Daily  Story  Pub. 
Co.  (C.  0.  A.  7th  0.)  444 

4.  Sic  utere  tuo.  etc  Fordham  v.  North- 
em  P.  R.  Co.  (Mcmt.)  656 

MXLEAGE. 

As  O>ndition  of  Granting  Street  Rail- 
road Franchise,  see  Strket  Kail- 

BOADS. 

Muxnro  nr  TBAjnir. 

See  Cabbikbs,  14. 
MINES. 

NoTKs  aud  Bbibfs. 

Mines;  dealings  with  mining  properly  not 
governed  rules  applying  to  property  of 
ordinary  character.  788 

mSTAXB. 

Notes  and  B&iErB. 

Mistake;  equitable  relief  in  case  of;  where 
misiate  is  one  of  law.  422 

MOIfET  HAD  AHD  BECEIVED. 

AeUon  to  Recover,  see  Aasnupair. 
66  L.  R.  A. 


MORTGAGE. 

Notice  to  Mortgagee  as  to  Fact  <A 
Mortgagor's  Marriage,  sea  Nono^ 
4. 

See  also  Buiunna  and  Loan  Assogia- 

TIOHB. 

Notes  and  Briefb. 

Mortgage;  effect  of,  on  railroad  structures 
erected  on  mortgaged  premises;  when  super- 
structure of  railroad  is  subject  of  mort- 
gage. 43 

On  vessel ;  jurisdietion  of  admiralty  as  to. 

200,  234 

Of  entirety  property;  to  secure  debts  of 
husband  or  third  party.  638 

MOTIVE. 

As  Essential  to  Justify  Conviction,  see 
CBiaUHAL  IiAV,  1. 

HtTNIOIPAX  OOBPOBATIOm. 

niegalify  ai  Ordinanee  as  Affecting 
Question  of  Bribery  in  Securing 
Its  ^Bsage,  see  BRUEBr. 

lAMUty  fior  Defective  Bridge,  see 
Bbumbb. 

Judgment  in  Favor  of  Contractor  in 
Action  against  Him  for  Personal 
Injuries  as  Bar  to  Suit  against 
Muideipalify,  see  Judqkbnt,  3. 

Lioensa  Fee  for  Privily  of  Maintain- 
ing Wires  in  Highway,  see  Lioehbb. 

Mileage  Tax  as  Condildmi  of  Granting 
Stroet  Railroad  Franchise,  sea 
Stkbbt  Raxuoadb. 

Purchase  of  Municipal  Waterworks,  see 
Watebs,  2. 

See  also  Hiqhwatb. 

1.  Courts  cannot  indulge  the  presump- 
tion that  an  ordinance  was  passed  for  an 
illegal  purpose,  when  it  was  apparent  that  it 
could  be  done  legally.  Chicago  General  R. 
Co.  V.  Chicago  (III.)  959 

2.  An  ordinance  prohibiting  the  emission 
of  dense  smoke  within  the  corporate  limits 
ot  a  city  is  a  valid  exercise  of  the  police 
power  of  the  municipality.  St.  Paul  v. 
Haugbro  (Minn.)  441 

3.  A  municipal  corporation  which,  upon 
its  OTganii»tion,  accepts  parks  which  have 
been  laid  off  and  dedicated  by  those  who  laid 
out  the  town  tite  and  with  reference  to 
which  lots  have  been  sold,  and  which  asserts 
titJe  to  them  by  suits  to  establish  such  title 
and  to  remove  encroachments  therefrom,  Is 
estopped  from  Bubseguently  denying  that 
one  of  the  tmeta  is  a  public  park.  Riverside 
V.  Maclean  (111.)  288 

4.  The  cost  of  constructing  a  plant  to 
supply  itself  with  water  or  lighMs  not  ani 
ordinary  or  necessary  eSopenscl  bqfWiil3£)^LC 
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pal  corporation.  Voss  r.  Waterloo  Water 
Co.  (Ind.)  05 
6.  A  town  cannot  evade  a  oonBtitutional 
proviBion  limiting  its  power  to  incur  in- 
debtedness by  oootraeting  for  a  water  and 
light  supply,  with  a  corporation  of  which  it 
i»  to  own  practically  all  Uie  Bubscribed 
stock,  and  which  is  to  issue  bonds  to  be 
paid  by  money  raised  by  general  and  special 
taxes  levied  by  the  town  and  nominally  de- 
voted to  the  payment  of  rentals,  but  which 
are  in  fact  to  be  applied  to  interest  on  the 
bonds  and  tlie  creation  of  a  sinking  fund  for 
their  retirement.  Id. 

6.  A  statute  authorizing  a  municipal  eor- 
poration  to  subaeribe  (or  stock  in  a  corpora- 
tion oi^anized  to  oonstnict  a  system  of 
waterworks  within  its  limits,  and  to  issue 
bonds  and  pay  therefor,  does  not  authorize 
it  to  issoe  bonds  to  pay  for  stodc  subscribed 
to  a  oorporation  otganlzed  to  furnish  both 
water  and  light  to  the  town  for  public  and 
private  use.  Id. 

7.  That  a  portion  of  a  city  building  is 
devoted  to  the  housing  of  several  of  the 
executive  departments  of  the  city,  such  as 
the  water  department,  collector,  and  street 
superintendent,  which  collect  money  for 
the  city,  does  not  take  it  out  of  the  rule 
that  the  municipalil7  is  not  liable  for  the 
negligence  of  thoae  to  whom  are  intrusted 
the  care  and  custody  of  buildings  used  ex- 
clusively for  the  performance  of  duties  im- 
posed upon  the  municipality  1^  statute. 
Kelly  v.  Boston  (Mass.)  429 

8.  A  municipal  corporation  is  perform- 
ing a  ministerial  public  duty  in  maintain- 
ing a  fire  station,  and  is  liable  in  damages 
to  an  employee  for  personal  injuries  sus- 
tained, resulting  from  a  neglect  on  the 
part  of  the  corporation  to  furnish  him  a  rea- 
sonably Bafe  place  in  which  to  work.  Bow- 
den  V.  Kansas  City  (Kan.)  181 

Notes  and  Bbiefs. 

MunidpiU  corporations;  water  or  light 
plant  as  necessary  expense  of ;  issuing  bonds 
to  pay  cost  of;  as  creation  of  debt  within 
ooaatitutional  inhibition.  B6 

Right  of,  to  transfer  contract  to  purchase 
waterworks;  option  to  purchase,  as  property 
held  In  trust  for  public.  117 

liability  for  failure  to  keep  streets  in 
repair;  maintenance  of  fire  station  as  per- 
formance of  ministerial  duty;  liability  for 
injury  to  employee  from  failure  to  keep  sta- 
tion in  safe  condition;  for  injury  to  em- 
ployee in  watem-orks  department.  182 

Duty  to  keep  streets  and  bridges  in  safe' 
eondition;  right  of  traveler  to  presume  that 
they  are  safe.  334 

Liability  for  n^ligence  of  persons  in  em- 
0«  L.  £.  A. 


ploy  of;  for  negligence  in  management  of 
city  building;  when  used  partly  for  profit. 

429 

Validity  of  ordinance  prohibiting  emission 
of  dense  snudce  within  corporate  limits. 

441 

Bif^t  to  exact  mileage  tax  from  street 
railway  as  ocmdition  of  right  to  use  street; 
no  ii|^t  to 'violate  by  ordinance  constitu- 
tional right  of  equal  protection;  necessity 
that  license  in  ordinance  be  uniform ;  powers 
of,  limited  to  those  expressly  granted  or  nec- 
essarily implied.  960 

Liability  for  injury  to  person  where  run- 
away horse  comes  into  collision  with  defect 
in  highway;  negligence  in  failing  to  place 
signal  or  barrier  at  open  swing  bridge.  016 

MUTITAIi  BENEFIT  8O0XETT. 

See  Bkwkvoleitt  Soczetieb. 

Notes  and  Briefs. 

Ni^htha;  as  a  "dangerous  agen<7';"  neg- 
ligence in  handling;  liability  for  injnn' 
caused  thereby.  702 

NATIOKAX  BAmUL 

See  Banks. 

NEGUGEKOE. 

Injury  to  Passenger,  see  CABRiEits. 

Liability  of  Municipality,  see  Munici- 
pal CORPORATIONa,  7,  S. 

Questions  for  Jury,  see  Trial. 

See  also  Cabrieirs:  IIiohwaysj;  Hastes 
AND  Serva.nt;  Proximate  Cause; 
Street  Railroads. 

1.  Negligence  of  a  landowner  in  exercis- 
ing his  right  to  drain  surface  waters  from 
his  land  renders  him  responsible  to  those 
injured  by  his  negligent  acts.  Todd  v.  York 
County  (Neb.)  fiOl 

2.  One  delivering  gas  napht^  to  a  con- 
signee in  a  tank  ear  provided  by  bimaelf  is 
liable  in  case  a  servant  of  the  eonsignee, 
whose  duty  is  to  unload  the  car,  is  killed  by 
an  explosion  due  to  the  fact  that  the  ear 
is  in  such  defective  etmdition  that  defendant 
cannot  unload  it  iu  the  ordinaiy  way  with 
safety.  Standard  Oil  Co.  v.  Wakefield's 
Admr.  (Va.)  79S 

3.  The  seller  of  a  sidesaddle  to  a  hus- 
band is  under  no  duty  to  the  wife,  for  whose 
use  he  knows  it  to  have  been  purchased, 
which  will  render  him  liable  to  her  for  neg- 
ligence in  its  defective  construction.  Brag- 
don  V.  Perkins-Campbell  Co.  (CCA.  7th 
C.)  024 

Notes  akd  Bbuefs. 

Negligence;  violatlMi  oL^itatute  or  or- 
dinance as  neglig^zgj^,^<jOOg  IC  510 
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Contributory;  of  small  child.  334 

In  deliTering  naphtha  in  defective  car; 
liability  for  death  of  servant  by  explosion 
when  attempting  to  unload;  negligence  of 
consignee  in  attempting  to  unload  after  dis- 
oovering  defect;  general  rule  as  to  liability 
of  one  gailty  of  wrongful  act  for  injuries 
not  the  immediate  result  thereof;  for  un- 
expected injuries.  792 

What  is  gross  negligence ;  right  to  recover 
for  injury  oaused  by  lack  of  ordinary  care 
where  gross  n^Iigence  is  all^^;  contribu- 
tory n^Iigence;  as  question  for  jury.  913 

Lii^ility  of  seller  of  defective  article  for 
injury  therein  to  third  person;  in  absence 
of  fraudulent  representations.  924 

HE60TIABI.E  PAFEB. 

See  Bills  aitd  Notes,  Notes  and 
Bbdefs. 

HEWTBIAI- 

1.  Legatees  of  the  distributee  of  an  in- 
testate, who  were  not  given  notioe  of  a  pro- 
ceeding to  establish  a  elaim  against  the  in- 
testate estate  for  the  payment  of  which  their 
legacies  will  be  required,  should  be  allowed 
a  new  trial  of  an  action  brought  to  establish 
a  claim  against  such  estate,  under  a  statute 
giving  a  right  to  a  new  trial  for  want  of 
actual  notice  to  any  defendant  when  a  just 
defense  in  whole  or  in  part  exists,  where 
the  claim,  as  aIlo«-ed,  is  nearly  double  the 
amount  presented  to  the  administrator  with- 
in the  time  allowed  for  the  presentation  of 
claims,  and  the  payment  of  a  note  which  la 
alleged  to  have  been  given  in  saUsfoetion 
of  the  claim  was  not  pleaded  in  the  action, 
and,  although  given  in  evidence,  was  wholly 
withdran-n  from  cnnsideratirai.  Winohell  v. 
Sanger  (Conn.)  935 

2.  Tlie  allowance  of  more  peremptory 
challenges  than  the  statute  allows  is  not 
ground  for  new  trial  in  favor  of  one  who 
has  had  a  fair  trial  notwithstanding  the 
error.   Stevens  t.  Union  R,  Co.  (K.  I.) 

466 

3.  The  excusing  of  a  juror  by  the  court 
of  its  own  motion  in  a  criminal  case  is  not 
ground  for  a  new  trial  in  favor  of  accused, 
where  it  does  not  appear  that  he  did  not 
have  a  fair  and  impartial  trial  by  a  com- 
petent jury,  that  the  state  had  exhausted 
all  its  challenges,  or  that  by  the  action  of  the 
court  the  panel  was  depleted.  Keady  v. 
People  (Colo.)  353 

4.  One  convicted  of  crime  is  entitled  to 
a  new  trial  where  the  sheriff,  after  the  case 
had  been  submitted  to  the  jury,  divided  them 
into  three  groups,  and  locked  them  in  sepa- 
rate rooms  on  different  floors  of  the  hotel 
for  the  night,  notwithstanding  the  court  had 
directed  him  to  keep  them  together,  in  ac- 
«fl  L.  R.  A. 


cordanoe  with  the  provisions  of  the  stat- 
ute, unless  it  is  affirmatively  shown  that  no 
prejudice  resulted  tiierefrom.  People  t. 
Adams  (Cal.)  247 

Nona  AND  Bbiets. 

New  trial;  of  action  to  establish  claim 
against  estate;  right  to,  of  I^atees  whose 
legacies  must  contribute  to  payment  of; 
where  they  had  no  notice  of  action  and  have 
a  just  defense  thereto.  988 

HONaUIT. 

Bee  Tkial. 

NOTICE. 

Adverse  Claim,  see  Advbbbe  Posses- 
sion, 2,  8. 

Effect  of  Omission  of  Copyright  Notice, 
see  CoPTBiaHT. 

1.  Notice  of  the  right  of  a  person  claim- 
ing title  under  the  consignee,  to  have  the 
goods  delivered  to  him,  when  given  to  the 
agent  of  the  carrier  charged  with  the  duty 
of  delivering  freight,  is  notice  to  the  car- 
rier.  National  Newark  Bkg.  Co.  v.  Dela- 
ware, L.  ft  W.  R.  Co.  (N.  J.  Srr.  ft  App.) 

695 

2.  One  loaning  jpoaej  on  security  of  a 
mortgage  upon  property  held  a  man  and 
wife  by  entireties  until  a  few  days  before 
application  was  made  for  the  loan,  and  then 
cfmveyed  1^  her  to  him  throng^  a  trustee 
for  a  nominal  oonslderatlon,  without  any  in- 
quiry as  to  the  eause  of  transfer,  is  charged 
with  notice,  where  inquiry  would  have  dis- 
closed that  the  oonveyanoe  was  made  to 
evade  the  statute  forbidding  the  woman  to 
enter  into  a  comtrart  of  sure^ship.  Webb 
V.  John  Hancock  Mut.  L.  Ins.  Co.  (Ind.) 

082 

3.  Notioe  to  a  person,  actual  or  con- 
structive, in  a  particular  transaction,  of  a 
fact  which  exempts  another  from  liability  In 
that  transaction,  is  notice  in  all  subsequent 
transactions  of  the  same  character  between 
the  same  parties  in  relation  to  the  same 
subject-matter.  Id. 

4.  Constructive  notice  from  the  records 
in  the  chain  of  title,  that  a  mortgagor  was 
married  at  a  certain  date,  does  not  charge 
the  mortgagee  with  notice  that  he  is  married 
at  the  time  of  executing  the  mortgage  four 
years  later.  Id. 

5.  Knowledge  gained  by  the  foreman  of 
the  warehouse  of  a  vendor  of  gas  naphtha 
in  assisting  a  consignee  in  unloading  defec- 
tive cars,  in  accordance  with  an  under- 
standing between  the  parties,  as  to  the  con- 
ditions under  which  the  cars  are  unloaded 
by  the  consignee,  is  chargeable  to  his  em- 
ployer, so  as  to  require  the  latter  to  deliver 
naphtha  in  cars  which^^sa^^^ 
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I7  under  eudi  conditions.  Standard  Oil  Co. 
V.  Wakeiield'B  Admr.  (Va.)  702 

HUISAMOEa. 

Liability  of  Offioen  DMtT<^ng  Proper^ 
as  a  Nuisance,  see  Hkuct. 

ConoluriTeness  of  Determination  of 
Health  Offioer,  see  HCUTH,  1. 

Restraining  Manufacturer  from  Chang- 
ing Method  of  Operating  Furnace, 
see  iNjnucnov,  10. 

Prevention  of,  see  MmnoiFAL  Cobpoba- 

ITONS,  2. 

See  also  I^ize  FumTtHG,  8. 

NOTE8  AHD  BBIBFB. 

Nuisance ;  right  <rf  action  private  party 
to  abate ;  structure  erected  below  high-water 


mark  in  tide  waters  as.  242 
Effect  of  locating  residence  near,  on  right 

to  recover  for,  712 
Privy  as;  pollution  of  atmoBphere  as.  480 
Snu^  as.  442 


OITXOEBS. 

Liability  of  Officers  Destroying  Property 
as  a  Nuisance,  see  Health. 

Bestraining  Bemoval  of  Officer,  see  In- 
juvonON,  8. 

1,  The  term  of  a  public  officer  which  is 
fixed  by  the  Constitution  at  not  more  than 
six  years  in  a  period  of  eight  years  cannot 
be  increased  by  an  act  of  the  legislature 
which  operates  to  postpone  the  date  of  his 
successor's  election  so  as  to  permit  him  to 
hold  over  b^ond  the  six-year  period.  Gem- 
mer  r.  State  ex  rel.  Stephens  <Ind.)  82 

2.  A  constitutional  provision  that  a  pub- 
lic officer  shall  hold  office  for  the  oonatitu- 
tional  term  and  "until  his  aueoessor  is 
elected  and  qualified"  does  not  empower  the 
Iqfislatura  to  fix  tlie  time  at  which  a  term 
of  office  shall  begin  so  as  to  permit  the  pre- 
vlouB  incumbent  to  hold  I>e70nd  the  consti- 
tational  limit  of  his  term.  Id. 

Notes  and  Bamrs. 

Officers;  what  officers  act  in  a  quasi-judi- 
cial capacity;  liability  for  errors  in  judg- 
ment; liability  of  health  officers  for  bona 
fide  destruction-  of  property  as  nuisance. 

908 

Mandamus  to  compel  payment  of  salary 
to;  in  case  of  attempted  removal  under  in- 
valid statute;  property  right  in  public  of- 
floe;  injunction  to  restrain  invalid  acts  of 
public  officer.  665 

OIL 

Notes  and  BaiKFa. 

Oil;  right  to  condemn  land  for  pipe  line. 

S82 

66  L.  K.  A. 


OFmOH  EVIDEHCE. 

See  EviDiNCE. 

OBDnfAjrOE. 

See  Municipal  Cobpobatiohs. 

PARENT  AND  CHII.D. 

Action  for  Seduction  of  Daughter,  see 

LUCITATION  or  ACTXONB. 

1.  A  faUier  is  not  liable  for  a  tort  of  his 
minor  child,  with  which  lie  was  in  no  wny 
omneoted,  which  he  did  not  ratify,  and  from 
which  he  did  not  derive  any  benefit.  Chas- 
tain  V.  Johns  (Ga.)  968 

2.  A  father  is  not  liable  for  injury 
caused  by  the  wrongful  act  of  his  minor 
son,  who,  while  sprinkling  his  father's  lawn, 
miscbievously  turned  the  hose  on  a  horse 
standing  in  front  of  the  premises,  frighten- 
ing him  so  that  he  bro4Ee  loose  and  ran 
away.   Evers  v.  Krouse  (N.  J.  Err.  A  App.) 

S82 

Notes  and  Bbiefs. 

Parent  and  child;  rights  of  adopted 
child;  as  heir       rig^t  of  repiesentatiw. 

4S7 

Liability  of  parent  for  child's  tort  058 
PABXS. 

NOK6  AlTD  BBIEFB. 

Paries;  dedication  ot  land  for;  what  nee- 
ensary  to  constitute  acoeptanee  by  public; 
municipality  as  trustee  <rf  park  for  public; 
estoppel  to  dmy  that  tract  is  a  park;  ease- 
ment in,  of  abutting  property  owners;  di- 
versicm  of,  from  purpose  for  wliidi  dedi* 
cated.  289 

PARTIES. 

See  Action  oe  Stjti. 

PARTNERSHIP.   

Attachment  against,  see  Attachuht, 

2. 

Between  Attorneys,  Right  of  Estate  of 
Deceased  Parteer  in  Fees,  see  At- 
TOBNETS,  1-8. 

NOTEB  AND  BBXETS. 

Partnership;  of  attorneys;  effect  of  death 
of  one  partner  on  contract  for  aerrioes; 
client's  right  to  rescind  contract;  effect  of 
permitting  survivor  to  proceed  without  ob- 
jection ;  interest  of  estate  of  deceased  part- 
ner in  contingent  fee;  effect  of  dissolutitm 
on  retiring  member's  liability  for  firm  obli- 
gations to  client;  right  of  surviving  part- 
ner to  make  new  contracts  for  firm;  right 
to  adjust  and  settle  unliquidated  accounts, 
etc.;  right  to  compensation  for  winding  up 
business;  ri^t  to  cany  out  unfilled  con- 
tracts. 822 

In  earnings  of  ship;  admiralty  jurisdie- 
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Kighta  d  estate  of  law  partner  in  eom- 
pensation  for  businesB  unfinished  at  time  of 
his  death.  821 

PABTT  WAIXS. 

A  promise  by  an  adjoining  lot  owner 
to  the  builder  of  a  party  wall,  to  compensate 
him  for  the  use  thereof,  is  personal  to  the 
promisee,  and  not  a  oovenant  running  with 
his  land;  and  where  the  bnilder's  lot  is  con- 
veyed to  one  parly,  and  the  parfy-wall 
agreement  assigned  to  another,  the  latter 
Is  entitled  to  the  sun  due  under  sneh  agree- 
ment.  Cook  T.  Paul  (Keb.)  673 

NOTBB  AlTD  BUEnS. 

F&xty  walls;  promise  to  otmtiibnte  to 
cost  of;  whether  personal  or  running  with 
the  laud;  nature  of  interest  of  owners  of 
party  wall.  673 

Enforcement  of  obligation  to  contribute 
to  cost  of  party  walls,  hy  or  against  gran- 
tees or  successors  in  title: — (I.)  Introduc- 
tion;  (II.)  obligation  based  on  contract: 

(a)  treated  from  the  standpoint  of  cove- 
nants running  with  the  land:  (I)  nature 
of  agreement:  (a)  concerns  the  land;  (b) 
does  not  concern  the  land;  (o)  distinction 
between  benefit  and  burden  of  agreement; 

(2)  indication  of  intent  to  bind  and  bene- 
fit successors  in  title:  (a)  necessity;  (6) 
existence  of:  (1)  found  to  exist;  (2)  not 
found  to  exist;  (3)  privity  of  estate:  (a) 
definition;  (6)  between  covenanting  parties : 

(1)  necessity;  (2)  existence  of:  (a)  be- 
tween landlord  and  tenant ;  ( & )  between 
grantor  and  grantee;  (c)  between  adjoin- 
ing owners:  (oa)  easement  inferentially 
«reated;  {hh)  sufficiency  of  easement  to 
create  privity;  {oo)  lien  as  privity  of  es- 
tate; (o)  between  covenanting  party  and 
subsequent  holder  of  his  property;  (4) 
formal  requisites:  (a)  seal;  (h)  mention 
of  assigns;  (5)  running  of  benefit  and  bur- 
den: (a)  benefit;  (b)  burden;  (o)  distinc- 
tion between;  (d)  efi'ect  of  unity  of  title;  (e) 
nmning  of  covenant  after  use  and  failure  to 
pAy;  if)  privi^  of  estate  in  the  sense  of 
succeseion;  Ifj)  notice;  (6)  ownership  of 
entire  wall  by  builder;  (7)  misoellaneous ; 

(b)  enforcement  between  assigns,  based  on 
builder's  ownership  of  entire  wall:  (1) 
ownership  of  entire  wall  by  builder:  (a) 
irrespective  of  terms  of  agreement;  (b) 
governed  by  terms  of  agreement;  (o)  neces- 
sity that  agreement  be  under  seal ;  ( 2 )  title 
to  entire  wall  and  right  to  receive  payment 
vest  in  grantee;  (3)  nonbuilder's  grantee 
with  notice  bound  to  pay  on  use;  (4)  meas- 
ure of  liability;  (5)  effect  of  ownership  of 
both  properties  by  builder;  (6)  rights  of 
purchaser  from  builder  after  use  of  wall; 

(o>  enforcement  on  theoiy  of  implied 
equitable  lien  or  charge:  (1)  equitable  lien 
66  L.  R.  A. 


or  ehaiga  inferred;  (2)  afflrmative  nature 
of  agreement  not  a  bar;  (3)  enforceable 
against  grantees  with  notice;  (4)  what  con- 
stitutes notice;  (5)  builder's  rights  ob* 
tained  by  grantee;  (6)  judgment  solely 
against  property;  (7)  lien  follows  land  into 
hands  of  purchaser,  with  notice,  fivnn  the 
user;  (d)  enforcement  of  parol  agreements 
in  equity;  (e)  notice  as  basis  of  personal 
liability  at  law  of  purdiaser  fnnn  non- 
builder;  </)  obligation  of  assignee  based 
upon  provirion  in  deed  under  which  non- 
builder's  title  acquired:  (1)  subject  to;  (2) 
agreement  assumed ;  (3)  otiier  stipulations ; 
(g)  other  grounds  of  enforcement  between 
assigns:  (1)  privity  of  contract;  (2)  cus- 
tom; (3)  express  liens;  (h)  obligation  un- 
der contract  as  encumbrance:  (I)  running 
covenant;  (2)  builder's  ownership  of  entire 
wall;  (3)  equitable  charge;  (4)  express 
lien;  (6)  builder's  easement  in  nonbuilder's 
land;  (t)  miscellaneous;  (HI.)  noncon- 
tractual obligation:  (a)  implication  of  pran- 
ise  to  share  expense  of  wall  erected  without 
express  contract:  (1)  wall  erected  merely 
with  consent  of  adjoining  owner;  (2)  erec- 
tion of  wall  with  expectation  of  payment,  to 
nonbuilder's  knowlei^;  (3)  erection  of  wall 
against  nonbuilder's  wish;  (b)  statutory 
obligation;  (o)  obligation  imposed  hy  mu- 
nicipal ordinanoe  or  building  regulation; 
(d)  eonstitutionality  of  party-wall  statutes. 

673 

PASBE1TOEB8. 

See  Cabbierb. 

PATMSNT. 

Notes  aud  Bbhts. 

Payment;  failure  of  debtor  making,  to 
direct  application  of;  right  of  Uie  law  to 
make  vhen  creditor  also  fails.  778 

PERPHTUiTUW. 

In  detenninlBg  whetiier  or  not  the 
enrdse  of  a  power  of  appointment  ora^erred 
by  will  violates  the  rule  against  pei^u- 
ities,  tiie  dispositioiu  made  must  be  viewed 
as  though  they  had  been  written  in,  and 
formed  part  of,  the  will  which  created  the 
power.   Oraham  v.  Whitridge  (Md.)  408 

Notes  and  Bbdets. 

Perpetuities;  violation  of  rule  against^  by 
exercise  of  power  of  appointment;  effect  on 
estate  of  first  taker.  40B 

PEBSOKAI.  INJ1TItXE«. 

Of  Passenger,  see  Cabbceb. 

Liability  of  Landlord,  see  Laitdlobd 

akd  Tenakt. 
See  also  Hiqhwats;  Relbase. 
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FHT8ICIA1TS  AND  8UBOEOKS. 

Unjust  Diseriminatioti  between  Par- 
ticular SehoolB,  Bee  Constitdtioit- 
AL  Law,  10. 

That  a  Btandard  of  preparation  re- 
quired of  applicants  for  license  to  practise 
medicine  may,  under  the  prorisioiB  of  the 
law  establishing  it>  rary  from  time  to  time, 
and  Uiat  It  may  be  fixed  1^  the  require- 
ments which  the  schools  teaching  a  particu- 
lar system  of  medicine  require  of  their 
pupih,  do  not  destroy  the  validity  of  the 
statute  fixing  such  standard.  Ex  parte 
Gerino  (Cal.)  ■  249 

Notes  abd  Banm. 

PhyBidans  and  suzseons;  regulation  of 
praetiee  by;  discrimination  between  differ- 
ent schools;  confiding  election  of  board  of 
examiners  to  private  medical  sodeties;  ef- 
fect of  clause  giving  board  discretion  to  li- 
cense, without  examination,  phyeidans  com- 
ing from  other  states.  260 


PILOTS. 


Notes  and  Bnisra. 


Pilots;  Juiisdictitm  of  admiralty  of  con- 
tracts oi.  220 

PIPE  I.IirE8. 

Notes  and  Bbiefb. 

Pipe  lines;  for  oil  and  gae;  exercise  of 
eminent  domain  for  construction  of.  682 

PLEA. 

See  Fic&DiNO. 

PLEADING. 
Complaint  or  petitloa. 

1.  A  formal  allegation  that  the  payee 
named  in  a  note,  suing  thereon,  is  Btill  the 
owner  and  holder  thereof,  is  unnecessary, 
since  his  ownership  will  be  presumed  from 
the  facta  pleaded,  where  his  petition  recites 
the  execution  of  the  note  to  him  by  the 
maker  for  a  valuable  consideration,  and  the 
mater's  default.   Berry  v.  Barton  (Okla.) 

ffl3 

2.  An  all^tion  that  a  death  from 
diphtheria  had  occurred  in  a  house  is  not  an 
allegation  that  the  house  was  infected  with 
that  disease  at  the  time  it  was  let  to  one 
who  has  brought  an  action  for  the  death  of 
his  child  from  sudi  disease  subsequent  to 
his  taking  possession  of  tiie  property.  Davis 
V.  Smith  (R.  I.)  478 

3.  An  allegation  of  a  letting  of  prop- 
erty to  plaintiff  "and  his  family,"  and  of 
represen^tions  to  him  "and  his  minor 
child,"  an  infant  of  tender  years,  in  an  ac- 
tion to  hold  the  landlord  liable  for  the  death 
of  the  child,  is  defective.  Id. 
«6  L.  B.  A. 


4.  An  allegation  of  knowledge  of  the 
defective  condition  of  leased  property  for 
which  the  landlord  is  sought  to  be  held  lia- 
ble, in  "defendant,  to  wit,  defendant's 
agent,"  is  defective.  Id. 

6.  An  all^ation  in  a  complaint  to  en- 
join the  construction  of  a  railway  in  a 
street,  as  to  the  intention  of  the  railvay 
company  to  violate  the  terms  of  its  contract 
with  a  munidpal  corporation,  will  not  pre- 
vail against  the  presumption  of  good  faith 
and  fair  dealing.  Mordhurst  v.  Fort  Wayne 
&  S.  W.  Traction  Co.  (Ind.)  lOfr 

6.  In  an  action  for  damages  founded  on 
the  publication  of  a  libelous  newspaper  arti- 
cle, an  allegation  in  the  petition  that  the 
printed  language  was  used  of  and  concern- 
ing the  plaintiff  imports  that  those  who 
read  it  so  understood.  Edcert  v.  Van  Pelt 
(Kan.)  268 

7.  Authority  of  insurance  agents  to  write 
and  issue  polides  is  not  averred  1^  a  peti- 
tion in  an  action  against  a  life  insurance 
company  which  states  that  persons  named 
were  the  authorized  general  agents  of  de- 
f«idant  to  solicit  insurance,  to  make  con- 
tracts for  polides,  to  recdve  and  receipt  for 
money  and  premiumSi  and  generally  to 
transact  its  business  within  the  state.  Sum- 
mers V.  Mutual  L.  Ins.  Go.  (Wyo.)  81£ 
Plea  or  answer. 

8.  A  plea  is  without  avail  if  a  joinder 
upon  the  issue  tendered  by  it  would  involve 
a  trial  of  the  whole  issue  made  by  the  bill. 
Kidd  V.  New  Hampshire  Traction  Co.  (N. 
H.)  574 

9.  A  plea  to  a  bill  by  stodcholders  of  a 
foreign  corporation  to  compel  a  domestic  one 
to  restore  assets  fraudulently  transferred 
to  it  to  defraud  the  plaintiffs,  or  for  dam- 
ages, setting  up  that  the  foreign  corporation 
has  no  assets  in  the  state,  is  bad  for  argu- 
mentativeness so  far  as  the  foreign  corpora- 
tion's right  of  action  against  the  pleader  for 
a  restoration  of  the  proper^  fs  concerned. 

Id. 

10.  A  plea  attacking  the  sufficiency  of  a 
bill  in  equity  for  lack  of  parties  defendant 
is  properly  overruled  if,  under  the  all^a- 
tioDS  of  the  bill,  a  case  may  be  made  which 
would  entitle  plaintiff  to  a  decree  against 
the  person  rainng  ihe  objection  without 
joining  the  absent  parties.  Id. 

11.  An  answer  denying  merely  that  the 
payee  of  a  note,  suing  thereon,  is  the  owner 
and  holder  thereof,  and  alleging  tiiat  he  is 
not  the  real  party  in  interest,  states  no  de- 
fense to  a  petition  which  recites  the  execu- 
tion of  the  note  to  the  payee  for  a  valuable 
consideration,  and  that  the  maker  has  de- 
faulted; and  the  payee  is  entitle 
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ragat  oa  fhe  pleadings.  Beriy  t.  Baiicm 
(Okla.)  613 

12.  Conbibutoiy  negligence  ie  a  matter 
of  defense,  and,  to  be  availed  of,  muat  be 
pleaded.   Buechner  t.  New  Orleans  (La.) 

334 

Demnrrer. 

13.  The  question  wheUier  or  not  the  lim- 
its of  fair  criticism  have  been  passed  in  a 
publication  is  ordinarilj  for  the  jury,  and 
cannot  be  decided  on  demurrer.  Triggs  v. 
Sim  Printing  &  Pub.  Asso.  (N.  Y.)  612 

14.  A  plea  to  a  bill  in  equity  should  be 
set  down  for  argument,  and  not  challenged 
by  demurrer.  Kidd  v.  New  Hampshire 
Traction  Co.  (N.  H.)  574 

15.  When  a  demurrer  is  sustained  to  a 
pleading,  and  the  pleader  thereupon  takes 
leave  to  amend,  he  thereby  waives  the  error, 
if  any  has  been  committed,  in  sustaining 
Bneh  demumr.   Berry  t.  Barton  (Okla.) 

613 

16.  In  order  to  take  advantage  of  a  rul- 
ing on  a  demnrrer  when  such  demurrer  is 
sustained,  the  party  must  stand  upon  his 
pleading  held  to  be  defecUve,  and  not  amend. 

Id. 

17.  A  complaint  alleging  tiie  publication 
of  an  article  representing  an  author  and 
instructor  in  a  university  as  illiterate,  un- 
cultivated, coarse,  and  vulgar,  with  sensa- 
tional, absurd,  and  foolish  ideas,  and  that 
he  is  ^tistical  and  conceited  in  the  ex- 
treme, and  makes  himself  ridiculous  in  his 
method  of  instruction,  and  by  his  public  lec- 
tures; and  that  he  was  unable  to  name  his 
baby  until  after  a  year  of  solemn  delibera- 
tion,— is  not  demurrable.  Triggs  v.  Sim 
Printing  &  Pub.  Asso.  (N.  Y.)  §12 

18.  That  the  theory  of  a  petition  in  an  ac- 
tion to  hold  an  insurance  company  liable  for 
breach  of  its  contract  to  issue  a  policy  is 
that  it  is  liable  in  damages  for  such  breach 
does  not  render  the  petition  demurrable, 
even  though  it  may  be  erroneous,  if  the  pe- 
tition is  sufficient  to  state  a  cause  of  action 
to  recover  back  the  premiums  paid  as  money 
had  and  received.  Summers  v.  Mutual  L. 
Ins.  Co.  (Wyo.)  812 

Notes  at«d  BanrFa. 

Pleading;  necessity  of  pleading  fact  ren- 
dering illegal  contract  which  is  le^gal  on  its 
face.  465 
.  Rig^t  to  plead  any  number  of  defenses  so 
long  as  they  are  consistent.  670 

Sufficiency  of  answers  denying  ownership 
of  plaintiff  in  actions  on  negotiable  instru- 
ments:—  (I.)  Actions  by  third  parties :  (o) 
rule  under  commercial  law :  ( 1 )  in  England ; 
(2)  in  United  States;  (b)  denial  of  legal 
title:  (1)  general  issue;  (2)  general  denial 
06  L.  S.  A. 


under  statute;  (3)  denial  of  eadi  and  every 
allegation  "not  admitted;"  (4)  denial  of 
indorsement;  (6)  denial  of  transfer;  (o) 
denial  that  plaintiff  is  the  owner  or  holder; 
(d)  denial  of  ownership  as  affected  by  the- 
statute  requiring  an  action  to  be  brought  by 
the  real  party  in  interest;  (e)  denial  on 
information  and  belief:  (1)  denial  of  in- 
dorsement and  transfer;  (2)  denial  that- 
plaintiff  is  tiie  holder  and  owner;  (II.) 
actions  by  immediate  parties:  (a)  denial  of 
.ownership;  (fi)  denial  of  transfer  or  de- 
livery; (c)  denial  that  plaintiff  is  tha 
owner  or  real  party  in  interest;  (d)  denial 
on  information  and  belief:  (1)  of  indorse- 
ment; (2)  that  plaintiff  is  the  holder  and 
owner;   (III.)  summary.  S19 

POUOE. 

Auault  Upon,  while  Attempting  to 
Make  Arrest,  see  Assauut  Am> 
Battekt. 

Bight  to  Question  Gonstitntionalily  of 
Statute  Autiiorizing  Search  with- 
out Warruit,  see  (SonsTiTDTionAL. 
Law,  6. 

POUOE  POWER. 

See  MtlHIOXPAT.  COBPORATIONB. 

POOR  Am  POOR  lAWS. 

Notes  and  Bbibfs. 

Poor  and  poor  laws;  promise  by  son  to- 
reimburse  town  for  supplies  furnished 
mothor;  binding  effect  of.  39& 

POWERS. 

Violation  of  Rule  against  Perpetuities, 
see  PEimnmriES. 

1.  An  appointment,  under  a  power  con- 
ferred by  will,  among  specified  ^eat-grand- 
children  of  tiie  donor  of  tiie  power,  none  of 
whom  were  in  existence  at  the  time  of  the 
donor's  death,  for  life  with  remainderB  to 
their  ehildren,  is  void  for  remoteness  so  far 
aa  the  remainders  are  ooneemed,  where  it 
is  possible  for  more  than  twenty-one  years- 
and  the  fraction  allowed  for  gestation  to 
elapse  after  the  death  of  the  donee  of  the 
power  before  the  termination  of  the  life 
estates.   Graham  v.  Whitridge  (Md.)  408 

2.  A  life  estate  created  by  the  donee  of 
a  power  of  appointeie&t  in  ^sposing  of  an 
estate  in  accordance  with  the  terms  of  the 
power  is  not  destroyed  by  the  failure  of  the 
remainders  because  they  violate  the  rule 
againBt  perpetuities.  Id, 

3.  In  case  of  failure  of  remainders  at- 
tempted to  be  created  by  the  donee  of  a 
power  because  they  violate  the  rule  against 
perpetuities,  the  estate  represented  by  ihem 
will  be  distributed  according  to  the  provi- 
sions of  tiiB  will  of  tiie  donor  of 
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-where  it  attempts  to  diBpoH  of  the  estate 
in  ease  the  power  is  not  exerdaed.  Id. 

4.  The  doctrine  of  election  does  not  apply 
to  one  to  whom  is  appointed  a  portion  of 
the  estate  over  which  another  is  given  a 
power  of  appointment,  so  as  to  compel  her 
to  renounce  such  portion  in  order  to  share 
in  the  residue,  which,  because  of  an  at- 
tempted appointment  which  is  void  because 
of  contravening  the  rule  against  perpetu- 
ities, must  be  distributed,  under  the  will  of 
tiie  donor  of  the  power,  among  the  class  of 
which  such  appointee  is  one.  Id. 

5.  Life  estates  created  by  appointment 
under  a  power  created  by  a  will  which  set 
aside  certain  property  to  be  held  in  trust  for 
the  donee  of  the  power  during  life,  and  after 
her  death  for  such  persona  as  she  shall  ap- 
point, are  legal,  and  not  equitable,  estates, 
where  no  active  duties  are  imposed  upon  the 
trustees  after  the  appointees  beoome  entitled 
to  the  property.  Id. 

6.  Beneficiaries  under  a  power  of  ap- 
pointment executed  by  one  not  standing 
towards  them  in  looo  parentis  are  entitled 
to  interest  on  the  amounts  awarded  to  them 
from  the  time  they  become  payable, — ^that 
is,  one  year  after  tiie  death  of  the  one  exa- 
«uting  the  power.  Id. 

Notes  akp  BBHse. 

Power;  of  appointment  conferred  by  will ; 
interference  by  court  of  equity  with  exercise 
of;  invalidity  of  appointment  because  in 
violation  of  rule  against  perpetuities ;  effect 
on  first  taker's  estate;  effect  of  invalidity 
of  some  appointments  on  othere  which  are 
valid;  doctrine  of  election.  400 

FBE80KIPTIOH. 

See  ADTEB8B  F088EB8ION. 

F&ESUMPTtOira. 

See  Evidence. 

PRINOXPAL  ASm  AO£]IT. 

See  also  Brokebs. 
A  license,  and  not  an  agency,  is  cre- 
ated by  authority  to  publish  a  copyrighted 
article  in  a  newspaper  upon  the  express  con- 
dition that  it  shall  be  accompanied  by  a 
proper  notice  of  copyright.  American  Press 
Asso.  V.  Daily  Story  Pub.  Oo.  {0.  0.  A.  7th 
G.)  444 

PBnrciPAii  Ain>  sttkett. 

Liability  of  Sureties  on  Bond  of  Bank 

Clerk,  see  Bonds. 
Wifb  as  Surety,  see  Husband  and  Wm. 

Notes  and  Bsicrs. 

Principal  and  surety;  surety  on  bond  of 
bank  clerk ;  loss  because  of  clerk's  per- 
mitting depositor  to  overdraw;  method  of 
M  L.  B.  A. 


applying  deposits  to  determine  HaUliiy  on 
bond.  778 
Surety  on  executor's  bond;  liability  for 
personal  debt  of  executor  to  estate;  where 
executor  was  insolvent  at  time  of  appoint- 
ment, and  remained  so.  656 

PRIVATE  WAT. 

Right  to  Condemn  Land  for  Establish- 
ment of,  see  EuiHKHT  Domain,  8. 

PBIZE  FIOHTIira. 

Injunction  to  Restrain,  see  Injunc- 
noN,  3. 

1.  That  the  prize  is  to  be  equally  di- 
vided between  the  contestants  does  not  pre- 
vent a  fight  for  which  it  is  to  be  awarded 
from  beiitg  a  prize  flgbt.  Gom.  ex  rd.  Pratt 
v.  McGovem  (Ky.)  E80 

2.  The  use  of  gloves  in  a  prize  fight  does 
not  make  the  combat  any  less  an  offense  in 
the  eyes  of  the  law.  Id. 

3.  The  use  of  land  or  a  building  for  the 
maintenance  of  prize  fights  is  a  public  nui- 
sance. Id. 

NonS  AND  Bbids. 

Prize  iQght;  what  oonstitutesj  injunction 
to  prevent;  as  nuisance.  280 

PBOPEXITT. 

Notes  and  BsiEra. 

Property;  what  constitutes  a  taking  of, 
for  public  use;  interferenoe  vrith  easement 
as  taking.  107 

PROXIMATE  GAU8E. 

'  The  proximity  of  the  act  of  one  deliv- 
ering gas  naphtha  in  a  car  so  defective  that 
it  cannot  be  unloaded  safely  in  the  ordinary 
way,  to  the  death  of  an  employee  of  the 
consignee,  who  is  killed  by  an  explosion  due 
to  such  defect  while  attempting  to  unload 
the  car,  so  as  to  render  him  liable  for  such 
death,  is  uot  broken  by  the  act  of  the  con- 
signee in  attempting  to  unload.  Standard 
Oil  Co.  T.  Wakefield's  Admr.  (Va.)  792 

PUBLIOATIOll. 

Service  by,  after  Return  Day  of  At- 
tachment, see  AtTachhent,  1. 

FUBUC  BTTHiDlHOS. 

Notes  and  Bbdets. 

Public  buildings ;  liability  of  municipality 
for  negligence  in  management  of.  429 

PUBLIC  PtTRPOSEB. 

Justifying  Exercise  of  Right  of  Eminent 


DcHnain,  see  Eicineiit 
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PUBUG  RBSOBTS. 

Damages  for  Being  Unlawfully  Ejected, 
see  Dasiages,  1,  6. 

One  not  belonging  to  the  proscribed 
«laas  has  a  right  of  action  for  the  actual 
damages  auffered  in  case  he  is  ordered  from 
the  grounds  when  visiting  a  place  of  public 
resort  and  behaving  in  a  proper  manner,  by 
the  manager  or  his  representative,  in  a  way 
to  subject  him  to  humiliation  or  disgrace, 
although  the  act  is  done  through  mistake. 
Davis  V.  Tacoma  R.  &,  P.  Co.  (Wash.)  802 

OX7£8TION8  FOR  JTOY. 

See  Trial. 

QUO  WABBAirrO. 

NOTBS  AKD  BBmrs. 

Quo  warranto;  to  try  title  to  office  and 
leoover  possession  therectf.  666 

BAILKOADB. 

Railroad  Track  as  Fart  of  the  Bealty, 
see  FiXTDBES. 

Kestraining  TJse  of  Trade  by  Bicycle 
Rider,  see  Injitnctioh,  7. 

Obstrnetion  of  Flood  Water  by  Em- 
bankments, see  Waters,  6. 

See  also  Cabbikbs;  Biamnr  Dokain; 

MASm  AND  SeBTANT. 

Statutory  permission  to  a  railway  com- 
pany to  lease  its  property  does  not  ah- 
solve  it  from  liability  for  iojurles  to  em- 
ployees of  the  lessee  because  of  defects  in 
n^Iing  stock,  although  they  are  due  solely 
to  the  latter's  n^ligenoe,  unless  the  statute 
80  provides.  Chicago  ft  O.  T.  R.  Co.  t. 
Hart  (III.)  76 

Notes  and  Bsbtb. 

See  also  Euxnent  Domain. 

Railroads;  tease  of;  liability  of  lessor 
for  injuries  caused  by  negligence  of  lesBee; 
to  members  of  public;  to  employee  of  les- 
see; joint  liability  of  lessor  and  lessee.  7C 

As  additional  burden  on  highway;  ele- 
ments to  be  considered  in  estimating  dam- 
ages; interurhan  railroad.  106 

Prescriptive  right  to  cross  trsdca  of;  in- 
junction to  protect  right.  432 

Lateral;  condemnation  of  land  for.  682 

Constant  use  of  trades  by  trespasser;  in- 
junction to  prevent.  667 

Right  to  keep  trespassers  from  track  or 
right  of  way.  687 

Nature  of  railroad;  whether  real  estate 
or  )>erBonal  property: — (I.)  Scope  of  note; 
(II.)  at  common  law;  (III.)  by  statute; 
{XV.)  franchises;  (V.)  right  of  way;  (VI.) 
ejectment;  (VTI.)  superstructure;  (a)  in 
genenU;  (&)  when  use  for  railroad  purposes 
66L.  R.  A. 


ceases;  (o)  structures  on  mortgaged  prem- 
ises; (d)  wboi  the  subject  of  a  railroad 
mortgage;  (e)  vendors'  liena;  (f)  atme- 
tures  on  the  lands  of  another  before  con- 
demnation :  (1)  abandoned  roads;  (2)  en- 
try by  license;  (3)  entry  by  trespass; 
(VIII.)  private  roads;  (IX.)  rolling  stock; 
(X.)  supplies;  (XI.)  for  the  purposes  of 
taxation:  (a)  generally;  (b)  right  of  way 
and  superstructures;  (o)  rolling  stock  and 
construction  materials;  (d)  rights  in  pub- 
lic streets;  («)  the  E^Iish  rates;  (XII.) 
poles  and  wires;  (XIII.)  oonduaion.  33 

BAirSOM. 

Notes  and  Bbikfs. 

Ransom;  of  vessel  eaptnred  hy  pirates; 
jurisdiction  of  admiralty  over  suit  as  to. 

207 

REAL  ESTATE  BBOKEB. 

See  BsosEBS. 

BEAX  PBOPEBTT. 

Notes  and  Beiefs. 

Real  property;  gift  by  will,  with  remain- 
der ovn;  ereatra  joint  tenancy  in  remain- 
der-man; grantees  M  life  tenants  as  jtAnt 
tenants  with  remaindernien.  164 

BECEXVERS. 

See  also  BuiziiiNa  and  Loan  Absocia- 

TION. 

After  the  appointment  of  a  receiver  for 
a  corporation  whose  funds  a  member  is  al- 
leged to  have  used  to  pay  premiums  for  in- 
surance upon  his  life  in  favor  of  his  wife, 
creditors  of  the  corporation  cannot  maintain 
an  action  to  contest  her  right  to  the  pro- 
ceeds of  the  policy,  since  such  right  of  ac- 
tion, if  any,  is  vested  in  the  receiver.  North- 
western Mat.  L.  Ins.  Co.  t.  Kidder  (Ind.) 

89 

RELEASE. 

Consideration  for  Release  of  Employer 
for  PwBonal  Injuries,  *e  Con- 

TSACT8,  0,  6. 

Fraud  in  Procurement  of,  see  Fraud 
and  Fbatjdumnt  Conveyances,  1. 

1.  The  mention  of  certain  injuries 
known  to  have  resulted  from  an  accident 
in  a  release  by  an  injured  person  of  the 
right  of  action  against  the  one  responsible 
for  the  accident  for  the  injuries  resulting 
therefrom,  does  not  preclude  general  lan- 
guage used  in  the  release  from  having  the 
effect  of  releasing  liability  for  all  injuries, 
even  those  not  known  at  the  time,  or  speci- 
fied in  the  release.  Quebe  v.  Qnlf,  C.  &  S. 
F.  R.  Co.  (Tex.)  734 


2.  Knowledge  of  the  injuries  which  may 
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not  necessary  to  support  an  intention  to  re- 
lease all  liability  for  the  result  of  such  ac- 
cident, prospective  as  well  as  present  Id. 

Notes  and  Bbiefs. 

Release;  by  injured  employee;  in  con- 
sideration of  employment  ao  long  as  sat- 
isfactory to  employer ;  validity ;  where 
agreement  is  actually  executed  by  parties; 
master  as  sole  judge  whether  services  are 
satisfactory.  741 

By  injured  employee;  sufficiency  of  con- 
sideration for;  effect  of  release  on  rig^t  to 
recover  for  injuries  subsequently  develop- 
ing. 735 

BEMAIKDBB8. 

Cotenants  in  Remainders,  see  Cotkn- 

AHGT. 

See  also  Life  Tenant. 

1.  Ttiose  entitled  in  remainder  to  a  fund 
the  legal  estate  in  which  is  vested  in  life 
tenants  are  entitled  to  the  appointment,  by 
a  court  of  equi^,  of  trustees  to  preserve 
the  fund  for  their  benefit.  Graham  v.  Whit- 
ridge  (Md.)  408 

2.  Trustees  appointed  to  preserve  re- 
mainders in  a  fund  in  which  legal  life  es- 
tates have  been  created  should  apportion  the 
securities  as  nearly  as  possible  among  the 
respet^TO  life  estates.  Id. 

REFUTATIOir. 

Injury  to,  see  Damages,  3;  Libel  and 
Slander,  5. 

BEB  JTJiyiGATA. 

See  JUDOUBNT. 

RESUME. 

For  R^Bumg  of  Contents  of  Bode,  see 

p.  993. 

BIGHT  OF  WAT. 

Acquirement  by  Adverse  Possession,  see 
Adverse  Possession. 

SALE. 

Liability  of  Vendor  to  Wife  of  Ven- 
dee for  Defective  Condition,  see 

NEaUOENOE,  3. 

1.  A  contract  for  the  sale  of  grain  en 
route,  drafts  being  drawn  on  the  purchasera 
payable  upon  the  arrival  of  the  grain,  is 
an  executory  contract,  and  not  a  present 
bargain  and  sale.  National  Newark  Bkg. 
Co.  V.  Delaware,  L.  t  W.  R.  Co.  (N.  J. 
Err.  &  App.)  69S 

2.  Htle  to  grain  en  route  is  transferred 
to  ■  bank  by  the  delivery  to  it  of  orderr  in- 
dorsed by  the  oonsignee — directing  the 
livery  of  the  grain  to  various  purchasers 
or  the  consignee  or  his  order  on  presenta- 
66L.R.  A. 


tion  of  the  orders,  which  were  certified  by 
the  freight  agent  as  substitutes  for  the  bills 
of  lading,  which  had  been  surrendered  to 
him — and  attached  to  drafts  drawn  on  the 
purchasers,  upon  which  Uie  bank  advances- 
money  to  the  consignee.  Id. 
-  3.  No  delivery  of  possession  of  a  rail- 
road to  the  bnildsrs  was  made,  so  as  to  re- 
quire the  recording  of  a  reservation  of  tiUe 
as  provided  1^  W.  Va.  Code^  chap.  74,  |  3^ 
in  case  of  conditional  sales,  where  the  road 
was  ocmstructed  for  the  purpose  of  logging^ 
timber,  by  parties  who  had  contracted  to 
log  &e  timber,  hut  yna  built  from  nute- 
riala  furnished  by  the  owner  of  tiie  timber, 
and  was  placed  on  his  lan^  with  a  veriial 
agreement  that  it  was  to  be  and  rranain  hiS' 
proper^  until  paid  for  by  the  builders, 
when  a  bill  of  sale  was  to  be  made  to  them^ 
which  agreement  was  subsequently  reduced 
to  writing,  although  the  builders  had  tbo 
use  of  tlw  road.  Webster  Lumber  Co.  t. 
Keystone  Lumber  ft  Min.  Co.  (W.  Vl) 

33 

4.  The  requirement  that  notice  of  a  res- 
ervation of  title  to  goods  and  chattels  sold 
upon  condition  precedent  be  recorded  in  the- 
clerk's  office  of  the  county  court  of  the- 
county  where  the  property  is,  made  by  W. 
Va.  Code,  chap.  74,  {'  3,  does  not  apply  un- 
less possession  of  tiie  property  be  delivered 
to  the  buyer.  Id. 

5.  When  property  sold  under  a  condi- 
tional sale  is  a  structure  upon  the  real 
estate  of  the  vendor,  capable  in  its  nature 
of  being  made  a  fixture,  and  it  is  agreed 
between  the  parties  that  it  shall  not  be  re- 
moved until  paid  for,  there  is  no  delivery 
of  possession,  although  the  buyer,  as  tenant 
or  licensee  upon  the  land,  has  the  use  of 
such  proper^.  Id. 

SAI.VAGE. 

Notes  and  Bbiefs. 

Salvage;  jurisdiction  of  admiralty  over 
oontract  as  to.  20^  232 

SCHOOLS. 

A  public  school  teacher,  who,  for  the- 
purpose  of  quietii^  the  pupils  and  prepar- 
ing them  for  their  regular  studies,  repeats- 
the  Lord's  Prayer  and  tiie  Twenty-ThirA 
Psalm  as  a  morning  enrcise,  without  com- 
ment or  remark,  in  which  none  of  the  pnpil» 
are  required  to  participate,  is  not  conduct- 
ing a  form  of  rsligioos  worship,  or  teach- 
ii^  sectarian  or  religious  doctrine.  Bil- 
lard  V.  Topeka  Bd.  of  Edu.  (Kan.)  166: 

Notes  and  Briefs. 

Schools;  reading  of  BlUe  and  repeat- 
ing of  Lord's  Prayer  in,  as  form  of  reli^ous- 
worship.  ^  16T 
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Qaasi-jndieial  nature  of  aeti  of  aebool 
offioen.  908 

SBAHOH. 

Right  to  Question  Constituti<Hialit7  of 
Statute  Authorizing  Search  with- 
out Warrant  see  Constitdtional 
Law,  S. 

1  he  legistature  may  authorize  the 
search  without  a  warrant  of  persona  sus- 
pected of  carrying  concealed  weapons.  Keady 
V.  People  (Colo.)  35:1 

KOTEB  AND  BRIDS. 

Search;  without  warrant;  validity  of 
statute  auUiorizing.  356 

SEOBETAHT  OF  WAS. 

Grant  of  Right  to  Tide  iModu,  see 
\VATBBa,  6. 

SEDnCTZOIf. 

Notes  and  BBisn. 

Seduction;  when  fatiwr'a  rigbt  of  ac- 
tion for,  accrues.  268 

8HIPPIHG. 

See  Admiralty,  Notes  and  Bbiefs. 

SIDEWALKS. 

See  Highways. 


flMOKE. 


KOTKS  AND  BbXETS. 


Smoke ;  ordinance  prohibiting  emission  of 
dense  smoke  within  corporate  limits.  441 

STATUTES. 

As  Part  of  Contract,  see  Oontbaotb,  1. 

1.  While  the  constmetidm  of  statutes  by 
tin  offloers  to  whom  Congress  has  intruBted 
fhelr  execution,  and  the  uniform  practice 
of  suoh  officers,  are  persuasive  and  entitled 
to  careful  consideration,  yet  a  court  can- 
not lawfully  renounce  its  Judicial  powers; 
and  it  is  its  duty,  if  satisfied  upon  reason 
or  authority  that  a  correct  determination 
of  the  question  before  it  requires  a  deci- 
sion contrary  to  such  construction  and  prac- 
tice, to  render  that  decision.  Deweese  v. 
Smith  (C.  G.  A.  8th  C.)  971 

2.  Provisions  for  the  abolition  of  a  peni- 
tentiary and  dismissal  of  its  superintendent 
are  not  covered  by  a  title  describing  the 
statute  as  one  in  relation  to  the  manage- 
ment of  the  penitentiary  "relative  to  the 
salary  of  the  keeper,"  People  ex  rel,  Cors- 
oadden  v.  Howe  (N.  Y.)  664 

3.  A  statute  providing  for  the  examina- 
tion and  licensing  of  persons  wishing  to  en- 
gage in  the  practice  of  medicine  is  not  ren- 
66  L.  R.  A. 


deied  void  in  toto  by  the  fact  that  it  con- 
tains a  provision  giving  the  examining  board 
discretion  to  license^  without  examination, 
physoiana  onning  from  other  states,  where 
tine  requirements  already  met  by  suoh  per- 
son equal  those  required  by  the  local  law,  al- 
though such  provision  may  be  unconstitu- 
tional, and  a  resident  of  the  state  cannot, 
because  of  such  provision,  claim  the  right 
to  practise  without  a  license.  Ex  parte 
Gerino  (Cal.)  248 
4.  Constitutional  provisions  forbidding 
the  granting  of  special  privileges  and  im- 
munities, and  requiring  laws  to  have  a  uni- 
form operation,  do  not  prevent  the  legisla- 
ture, when  establishing  a  board  of  medical 
examiners  to  be  appointed  by  the  several 
medical  associations  within  the  state,  from 
permitting  one  society  to  name  more  mem- 
bers than  others  are  permitted  to  name. 

Id. 

6.  A  law  establishing  a  board  of  medi- 
cal examiners,  and  prescribing  its  duties, 
is  not  rendered  void  in  toto  by  the  invalid- 
ity of  a  provision  as  to  the  manner  of  ap- 
pointing the  members.  Id. 

6.  A  reeital  in  the  preamble  of  desira- 
ble and  meritorious  objects  to  be  aooom- 
pUshed  by  the  passage  of  a  statute  cannot 
cure  inherent  defects  in  the  act,  nor  render 
it  valid  if  in  conflict  with  the  organic  law. 
Qemmer  v.  State  ex  rel.  Stephens  (Ind.) 

88 

Nona  AKD  BsiEra. 

Statutes;  effect  of  contemporaneous  con- 
structi<»  of,  by  tiiose  charged  with  duty  of 
executing.  076 

Requirement  that  statutes  embrace  but 
one  subject,  and  that  that  be  expressed  in 
title.  666 

Where  terms  unambiguous  no  right  in 
courts  to  change  meaning  by  construction. 

065 

STETEDOSES. 

Notes  aitd  BKOErs. 

Stevedores;  contracts  of;  jurisdiction  of 
admiralty  as  to.  220 

8TOBAOE. 

Notes  aitd  Banra. 

Storage;  contract  for;  jurisdiction  of  ad- 
miralty. 233 

8TBEET  RAILBOADB. 

Imposition  of  Conditions  Different  from 
Those  Imposed  on  Other  Compa- 
nies, see  Constitutional  Law,  I3. 

Operation  of  Interurban  Railway  as 
Additional  Servitude,  see  Bhinknt 

^"'%itized  by  Google 
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Reatraimng  Laying  of  Ralli  in  Steeet, 

see  iHJuncnoH,  11. 
See  also  Cakriers. 

1.  An  ordinance  imposing  a  mileage  tax 
as  a  condition  of  granting  to  a  street  rail- 
way company  the  privily  of  using  the 
streete  is  within  the  authority  conferred 
by  a  statute  prorldiog  tiiat  the  city  may 
give  the  piiril^  upon  such  terms  and  con- 
ditions, not  inconustent  with  the  statute, 
as  the  authorities  shall  deem  for  the  best 
interest  of  the  public  Chicago  General  R. 
Co.  T.  Chicago  (III.)  959 

2.  The  power  of  a  dty  to  impose  a  con- 
ditio on  a  permit  for  tha  use  of  Btreets  by 
a  rtreet  railmqr  ocHnpany  eannot  be  de- 
nied by  the  company,  when  it  has  accepted 
the  priril^  with  the  condition  attached, 
agreeing  thereby  to  perform  it.  Id. 

3.  If  the  motonnan  in  charge  of  an 
electric  car  going  at  a  high  rate  of  speed 
sees  a  runaway  team  approaching  a  cross- 
ing under  such  circumstances  as  must  sug- 
gest to  any  mind  that  a  collision  is  prob- 
able, and  makes  no  effort  to  control  or  stop 
his  car,  but  allows  it  to  run  down  the  team 
and  driver,  he  is  guilty  of  that  wanton  and 
reckless  disregard  of  human  life  which 
amounts  in  the  law  to  intentional  wrong. 
Wilson  V.  Chippewa  Valley  Sleetrio  K.  Co. 
(Wis.)  912 

None  Ann  Bbids. 
See  also  Cabbiebs. 

'Street  railroads;  as  additional  burden  on 
highway;  intemrban  electric  road  as  addi- 
tional burden.  108 

Failure  ol  motorman  to  stop  ear  upon  see- 
ing a  runaway  team  approaching  crossing; 
as  gross  negligenee.  013 

Right  of  city  to  exact  mileage  tax  as 
condition  of  granting  right  to  use  street; 
where  tax  is  not  exacted  from  other  com- 
panies; acceptance  of  franchise  subject  to 
condition  as  estoppel  to  contest  validity 
«f  tax.  960 

Measure  of  care  toward  persons  about  to 
become  passengers.  980 

SUICIDE. 

Eridence  upon  Trial  for  Procuring  Per- 
son to  Cconmit,  see  EvioBncB,  7,  8. 
Bee  also  Ihsurance,  19-21. 

Notes  and  Briefs. 

Suicide;  inciting  or  abetting: — (I.)  Ap- 
plication of  rule  as  to  prior  conviction  of 
abetter ;  ( II. )  indictment  amounting  to 
compulsion ;    ( III. )    ordinary   persuasion ; 

(IV.)  suicide  by  mutual  agreement;  (V.) 
distinction  between  principals  and  abetters; 

(VI.)  effect  of  statutory  enactments  as  to 
M  L.  R.  A. 


suicide;  (VII.)  Ruffleieney  (tf  proof;  (Vm.) 
summary.  804 

SURFACE  WATER. 
See  VVATiaa. 

TAXES. 

Purchase  at  Tax  Sale  by  Co  tenant,  see 

Cotenancy. 
Mileage  Tax  as  Condition  of  Granting 

Street    Railroad    Franchise,  sea 

Street  Railroads. 

1.  That  taxes  are  assessed  to  pay  debts 
does  not  affect  the  validity  of  the  assess- 
ment. Union  School  Dist.  v.  Bishop  (Conn.) 

989 

2.  The  fact  that  property  taxpayers  of 
a  parish  have  authorized  the  levying  of  a 
5-miIl  tax  on  all  the  property  in  a  parish, 
includiDg  that  within  the  town  therein,  in 
favor  of  a  particular  railroad  enterprise, 
is  no  constitutional  obstacle  to  the  imposi- 
tion, at  the  same  time,  in  favor  of  the  same 
enterprise,  of  a  6-miIl  tax  on  all  the  prop- 
erty within  the  town  by  the  vote  of  the 
property  taxpayers  therein.  Vicksburg,  S. 
&  P.  R.  Co.  V.  Goodenough  (La.)  314 

3.  Bank  assets  in  the  hands  of  its  as- 
signee for  creditors  are  assessable  to  him 
for  taxation  under  a  statute  making  it  the 
duty  of  trustees  to  list  for  taxation  prop- 
erty in  their  possession  as  such,  and  it  is 
immaterial  that  the  assets  actually  belong 
to  numerous  creditors  of  the  bank,  some  of 
whom  reside  beyond  the  jurisdiction  of  the 
taxing  authorities.  Gerard  Duncan 
(Miss.)  461 

4.  lliat  it  is  the  duty  of  creditors  trf  an 
insolvent  bank  to  list  for  taxation  their 
proportion  of  the  assets  of  the  bank  as  "in- 
debtedness probably  ooUeetible"  does  not  ex- 
empt sneh  assets  from  taxation  in  the  hands 
of  the  bank's  assignee  for  creditors.  Id. 

5.  The  duty  may  be  imposed  by  the  leg- 
islature upon  a  man  of  listing  in  his  own 
name  for  taxation  the  property  of  his  wife 
which  is  not  settled  <m  her  for  her  separate 
use.  Union  School  Dist  v.  Bishop  (Conn.) 

S8» 

6.  A  man  who  lists  for  taxation  the 
property  of  his  wife,  together  with  his  own, 
as  a  single  item  on  the  face  of  his  return, 
is  estopped  from  claiming  that  the  property 
belonging  to  each  Rhould  have  been  valued 
separately  by  the  taxing  officers,  although 
on  the  back  of  the  list  he  shows  that  the 
property  consists  of  different  items.  Id. 

7.  A  man  who  lists  for  taxation  property 
of  his  wife  as  his  own  is  estopped  from  con- 
testing the  validity  of  the  tax  on  the  ground 
that  the  property  is  not  entered  as  hers  on 
the  grand  lists  of  thg  distn^i^^Qg^ 
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8.  A  complaint  against  a  man  and  wife 
to  collect  a  tax  upon  her  land  should  be 
diemisBed  as  to  her,  where  it  merely  alleges 
that  she  claims  an  interest  in  the  land, 
which  is  not  true,  and  contains  no  all^;a- 
tion  that  she  owns  the  property,  or  is  made 
a  party  because  she  is  a  married  woman. 

Id. 

9.  The  enforcement  of  a  tax  lien  can- 
not be  defeated  because  of  irregularities  in 
the  proceedings,  where  such  irreguhurities 
are  not  set  up  in  the  pleadings.  Id. 

10.  A  tax  lien  cannot  be  declared  void  in 
a  suit  brought  to  enforce  it,  in  the  absence 
of  any  prayer  for  such  relief,  on  the  part 
of  the  defendant,  by  means  of  a  cross-etHn- 
plaint  or  counterclfidm.  Id. 

11.  Money  paid  on  account  under  a  tax 
assessment,  which  is  not  applied  by  either 
party  to  ai^  particular  part  of  the  indebt- 
edness, should  be  applied  as  the  justice  of 
the  case  may  require.  Id. 

Notes  and  Bbuvs. 

Taxes;  estoppel  to  otmtest;  separate  taxes 
on  same  property  by  parish  and  township 
therein  to  aid  same  enterprise;  exacting 
penally  of  2  per  cent  per  month  on  princi- 
pal of  special  tax.  319 

On  hank  assets  in  hands  of  assignee  for 
creditors;  to  whom  assessable;  right  to  sub- 
tract debts  from  assets  in  determining 
amount  of  property  for  taxation;  failure 
of  hank  officer  to  list  property  for  taxation ; 
taxati<Hi  of  corporate  property  under  a  spe- 
cial mode;  effect  of  l^lure  to  use  for  pur- 
pose Intended;  who  is  owner  of  property  for 
purpose  (rf  taxation:  conditional  ownership; 
snfficdency  of  mere  equitable  ownership;  lia- 
tnlity  of  trustee  to  taxation;  taxation  of 
property  of  insolvent  in  hands  of  assignee 
or  receiver;  of  property  in  ohai^ge  of  court; 
to  whom  assessed.  461 

Qoaal-judieial  nature  of  acts  of  assess- 
ors. 908 

L^slative  control  over  mode  of  laying; 
requiring  man  to  list  in  his  own  name  for 
taxation  property  of  wife;  estoppel  of  hus- 
band to  deny  that  property  listed  as  his 
own  was  his;  assessment  of  wife's  property 
to  husband  generally;  setting  aside  tax  be- 
cause of  irregularities;  necessity  of  demand 
to  make  tax  due;  lien  on  real  estate  for  tax 
on  personal  property;  enforcement  of  tiUE 
on  sereral  pieces  of  land  against  one  alone. 

990 

Nature  of  railroad  property  for  purpose 
of.  61 

TEI.EOBAPH8. 

NOTBS  AND  BbIEFS. 

Tcl^raphs;  eoademnaUon  of  land  for. 

682 

66L.R.  A. 


Telcf^ph  line  along  railroad  right  of 
ATay;  nature  of  proper^  in  ptAw  and  wires. 

6fr 

TXXEPHONES. 

Construction  along  Rural  Highway  as- 
Constituting  Additional  Servitude^ 
see  EiONEHT  Domain,  16. 

Notes  and  Briefs. 

Telephones;  telephone  line  as  additional 
servitude  on  highway.  171 
Condemnation  of  land  for.  582" 

TENANTS  IN  GOKMON. 

See  COTKNAHOT. 

TIDE  UlNIMB. 

Subject  to  Exercise  of  Eminent  Do- 
main, see  EuiNBNT  Doicain,  6,  7- 

TORT. 

Liability  of  Parent  for  Torts  of  In- 
fant, see  Fabeht  and  Child. 

Notes  and  Brzets. 

Tort;  joint  tort  feasors;  judgment 
against  one  as  bar  to  action  against  tiie- 
other.  121 

TOWAGE. 

Notes  and  BBDcra. 

Towage;  jurisdiction  of  admiralty  OTer- 
contract  as  to.  2^ 

TOWNS. 

Consideration  for  Promise  to  Reim- 
burse Town,  see  Contbacis,  4. 
See  also  MinnciPAL  Cobfobations. 

TBANBl^Elt  OF  CAUSE. 

See  Courts,  4. 

TRESPASS. 

Notes  AND  Bbhts. 

Trespass;  injimetion  to  restrain.  587 
Rifi^t  of  railroad  to  keep  trespassers  from, 
track  or  right  of  way.  687 

TBIAXi. 

Review  of  Questions  of  Fact,  see  Ap- 
peal AND  Ebrob. 

Criticism  of,  see  Contehpf. 

Weight  and  Suffidenoy  of  Evidence,  ses- 
Etidencb. 

Raising  Defense  of  Limitation,  see  Liic- 

ITATION  OF  AOTIDNS,  4. 

Instniotlons. 

1.  When  admissions  are  drawn  from  one 
accused  of  crime  by  questions  while  he  is- 
in  a  partially  stupefied  condition  from  the 
effects  of  liquor,  di^^,,^r^^H3dtegH^ 
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-ahoiild  be  instmoted  that  they  shotild  be 
reoeiTed  with  caution.  Burnett '  t.  People 
(m.)  304 

2.  The  implication  that  a  jury  should, 
as  mRtter  of  law,  infer  malice  or  an  intent 
to  kill  from  the  facts  and  oircumstanoes 
which  they  might  gather  from  instructions, 
'that,  where  the  act  is  deliberate  and-  likely 
to  be  dangerous,  malice  will  be  presumed; 
and  that,  when  a  man  deliberately  uses  a 
-deadly  weapon  in  a  manner  likely  to  pro- 
duce harm,  we  must  say  he  intended  to  de- 
stroy life;  and  that,  if  he  does  an  act  which 
has  a  direct  tendency  to  destroy  life,  the 
necessary  conclusion  is  that  he  intended  to 
■do  so, — ^is  removed  by  other  instructions, 
that  the  intent  to  murder  cannot  be  im- 
plied as  matter  of  law,  it  must  be  proved  as 
matter  of  fact;  that  malice  is  not  inferred 
from  the  use  of  a  deadly  weapon,  but  must 
be  found  by  the  jury  from  the  proof  of  facte 
■and  circumstances  sufficient  to  warrant  such 
implication.    Keady  v.  People  (Colo.)  353 

3.  An  instruction  making  the  finding  of 
the  jury  depend  upon  the  credibility  of  a 
single  witness,  by  stating  that,  if  they  found 
what  he  testified  to,  to  be  the  fac^  their 
verdict  must  be  for  a  specified  party,  is  er- 
roneinu.  Bradley  t.  Gorham  (Conn.)  034 

4.  The  court  must  not  instruct  the  jury 
that  eridenoe  of  contradictory  statements 
made  by  a  witness  out  of  oourt  is  entitled  to 
little  weight  Id. 
Monsvlt. 

5.  A  nonsuit  cannot  be  granted  in  an  ac- 
tion to  recover  for  tlie  publication  of  a  libel 
for  absence  of  proof  of  actual  damages,  un- 
der a  statute  providing  that,  if  the  article 
was  published  in  good  faith,  its  falsity  was 
due  to  honest  mistake,  and  there  were  rea- 
sonable grounds  for  believing  the  statement 
true,  and  a  retraction  should  he  made,  only 
actual  damages  shall  be  recovered,  since 
good  faith,  honest  mistake,  and  reasonable 
grounds  of  belief  are  affirmative  defenses 
which  the  court  cannot  adjudge  en  a  mo- 
tion for  nonsuit.  Osbom  v.  Leach  (N.  C.) 

648 

QnMtlou  fox  Jvrj. 

6.  The  question  of  the  reasonmbleness  and 
sufficiency  of  an  excuse  made  fay  a  carrier 
for  a  delay  in  the  delivery  of  live  stodc 
transported  by  it  is  for  the  Jury.  Bosley  v. 
Baltimore  ft  O.  R.  Co.  (W.  Va.)  871 

7.  Whether  or  not  an  employee  of  a  con- 
signee of  a  car  of  gas  naphtha  is  guilty  of 

■  negligence  in  attempting  to  unload  the  car 
in  the  ordinary  way,  when,  upon  attempt- 
ing to  do  so,  he  learns  that  the  valve  at  the 

-entrance  of  the  discharge  pipe  is  not  tight, 
BO  that  before  the  connections  can  be  made 
with  such  pipe  the  naphtha  begins  to  flow, 
06  L.  R.  A. 


and  erodes,  is  a  question  for  'Um  jury. 
Standard  Oil  Co.  v.  Wakefield's  Admr.  (Va.) 

792 

8,  The  question  of  the  contributory  neg- 
ligence of  a  boy  between  eight  and  nine 
years  of  age,  who  is  killed  by  falling 
through  a  hole  in  a  city  bridge  (arising  on 
evidence  introduced  without  objection),  is 
one  of  fact  to  be  determined  by  the  jury  aft- 
er considering  his  maturity  and  capacity 
and  all  the  circumstances  of  the  ease. 
Buechner  v.  New  Orleans  (La.)  834 

Notes  and  Bkibps. 

Trial ;  oontribntory  negligence  as  ques- 
tion for  jury.  94S 

AUowanoe  of  more  peremptory  challenges 
than  statute  allows;  as  prejudicial  error. 

466 

Relative  functions  of  oourt  and  Jury.  805 
Reasonableness  of  delay  in  delivery 
carrier  as  question  for  jniy.  372 
When  eonstouotion  of  written  instrument 

is  a  question  for  the  jury;  effect  of  error 
in  submitting  question  to  jury  where  proper 
construction  is  placed  thereon.  735 

Question  for  jury  as  to  extent  of  au- 
thority 6f  agent  '  6B6 

Question  for  jury  as  to  whether  conduct- 
or's act  in  kicking  boy  attempting  to  board 
street  car  was  wilful  and  wanton.  487 

Question  whether  person  causing  injury 
was  fellow  servant  or  vice  prindpal  as  one 
for  jury.  300 

Question  of  reasonableness  of  use  of  side- 
walks by  merchants  as  one  for  jury.  73 

Construction  of  written  paper  as  ques- 
tion of  law  for  court.  723 

Excusing  juror  by  court  of  its  own  mo- 
tion as  ground  for  new  trial;  charge  as  to 
presumption  of  intent.  355 

Instruction  as  to  finding  in  case  jury 
believe  testimony  of  particular  witness;  er- 
ror in  charging  jury  that  th^  must  believe 
a  witness;  credibility  of  witness  as  ques- 
tion for  jury.  934 

TRUSTS. 

1.  The  conveyance  by  deed  duly  reoord- 
ed,  by  one  holding  property  upon  an  unre- 
corded trust  under  written  authority  from 
the  ceatuia  que  tru3t,  is  sufficient  to  convey 
the  trust  interest  under  a  statute  prpviding 
that  no  estate  or  interest  in  land  ^all  be 
assigned,  granted,  or  surrendered,  unless  by 
an  instrument  in  writing  signed  by  the 
grantor  or  by  his  authority.  Matthews  v. 
Thompson  (Mass.)  421 

2.  One  who,  although  having  knowledge 
of  the  facts,  takes  a  grant  from  the  trustee 

of  land  held  under  an  unreoord^d^tStMl^ift 
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not  bound  to  hold  the  property  subject  to 
th«  trust,  when  the  trustee  acts  under  writ- 
ten authority  of  the  oestuia  que  trust.  Id. 

3.  The  co-operation  of  prior  mortgagees 
Bubject  to  whose  rights  property  has  been 
conveyed  in  trust  is  not  necessary  to  a  valid 
diBchai;ge  of  the  trust.  Id. 

Notes  a.kd  Bbiefb. 

Trusts;  release  of  equitable  interests  of 
ctstuifi  que  trust;  necessity  of  conveyance 
under  seul ;  discretion  of  trustee  as  to  pay- 
ment of  debts;  conveyance  by  husband  in 
trust  to  wife ;  validity  as  against  creditors ; 
wife's   rcleaee  of  dower  as  consideration. 

422 

In  vessel;  admiralty  jurisdiction  of.  235 

UNIOHB. 

Validity  of  Statute  Rendering  it  Un- 
lawful to  Discharge  Employee  on 
Ground  of  Membership  in,  see  CoN- 

STITCTIONAL  LAW,  3. 
ITSUBT. 

The  execution  of  a  note  by  a  princi- 
pal to  his  surety  for  the  amount  paid  by 
the  latter  in  satisfactioa  of  the  obligations 
for  which  he  was  surety  does  not  deprive 
him  of  ttie  right  to  have  ^isury  in  the  prin- 
cipal obligations  purged,  and  give  the  surety 
the  right  to  recover  the  face  of  the  note  in- 
cluding the  usury,  unless  the  principal  re- 
quested the  surety  to  pay  it,  or  stood  by  and 
permitted  bim  to  do  so,  in  ignorance  of  the 
uanry.   filakeley  v.  Adams  (Ky.)  270 

VENDOR  AlfB  PUBCHABER. 

Rights  of  Purchaser  where  Plat  Shows 
Dedication  of  Park,  see  Dedica- 
tion. 

Right  of  Purchaser  to  have  Dower  Set 
Off  against  Purchase  Price,  see 
Dower. 

Notes  and  Briefs. 
Vendor  uid  purchaser;  nature  of  inter- 
vnt  of  person  holding  executory  contract  to 
purehaso.  898 

VEinTE. 

Change  of,  in  Criminal  Prosecution,  sec 
Crihihai.  Law,  2. 

TEBDZOT. 

Review  of,  fiee  Appeal  ahd  Error. 

VOTERS  AND  ELECTIONS. 

Validity  of  Provision  as  to  Persons 
Moving  into  State  from  District  of 
r'olumbia,  see  Constitutional 
Law,  11. 

1.  The  right  of  the  electors  to  fill  pub 
OOL.R.  A. 


lie  oflices  at  a  general  election  before  the 
expiration  of  the  term  of  the  incumbents 
is  conferred  by  a  constitutional  provision 
regulating  the  election  of  such  oGSoers  and 
fixing  their  terms  of  office;  and  the  l^s- 
lature  cannot  postpone  the  date  of  such 
election  until  after  the  term  of  office  has  ex- 
pired, so  as  to  continue  the  incumbent  in 
ofTice  beyond  the  constitutional  expiration 
of  his  term.  Gemmer  v.  State  ex  rel. 
Stephens  (Ind.)  82 
2.  The  legislature  may  lawfully  require 
a  person  coming  into  the  state  to  take  up 
his  residence  to  evidence  that  fact  to  entitle 
himself  to  the  right  to  exercise  the  elective 
franchise  by  registering  the  intent  in  a  pub- 
lic record,  and  may  deny  him  the  right  to 
have  his  name  placed  on  the  registry  of 
voters  until  the  expiraticm  of  a  Certain  time 
after  the  making  of  such  record.  Pope  v. 
Williams  (Ud.)  SM 

Notes  and  Briefs. 

Voters  and  eleotlMis;  quasi-judidaJ  na- 
ture of  acts  of  inspectors.  908 

Statute  requiring  person  ooming  into 
state  to  register  intent  of  becoming .  citi- 
zen, as  condition  of  right  to  vote;  extent 
of  power  of  legislature  over  electoral  fran- 
chise. 399 

Statute  postponing  election  so  as  to  con- 
tinue incuml>ent3  in  office  longer  than  con- 
stitutional term ;  extent  of  legislative  con- 
trol over  public  offices ;  where  office  is  named 
in  the  Constitution;  voting  a  political  privi- 
lege; right  of  legislature  to  control.  83 

WAGERS. 

See  Gahino. 

WAIVER. 

Of  Proofs  of  Loss,  see  Inbubancb,  8. 

WARRANTT. 

See  Insurance. 

WATCHMAN. 

Notes  and  Briefs. 

Watchman ;  for  vessel ;  jurisdiction  of  ad- 
miralty over  contracts  of.  231 

WATERS. 

Public  Water  Supply,  see  also  MUNIO- 

IFAL  Corporations,  4-6. 
Negligence  in  Draining  Surface  Waters; 

see  NBauoENOE. 

1.  A  railroad  company  which  sinks  a 
large  and  deep  well  on  its  own  property  to 
secure  ^^ater  for  the  use  of  its  shops  and 
engines  is  not  liable  for  injury  Uiereby 
caused  to  the  owners  of  neighboring  land, 
although  it  pumps  t^|gi^@^^g}e 
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Wrarvbs;  Wilu. 


quantities  of  water  that  the  subterranean 
water  is  drawn  from  tbe  Burrounding  land, 
and  the  wells  thereon  are  deprived  of  their 
water  supply.  Houston  &  T.  C.  R.  Co.  v. 
East  (Tex.)  738 

2.  The  contract  right  of  a  municipal  cor- 
poration to  purchase  waterworks  from  the 
one  who  undertakes  to  coiistruct  and  operate 
them  may  be  sold  and  transferred  to  a  third 
person.     De  Motte  v,  Valparaiso  (Ind.) 

117 

3.  If  in  granting  land  bordering  on  a 
small  lake  capable  of  private  ownership  the 
lines  are  run  through  the  lake  no  riparian 
ri^t  to  the  use  of  the  whole  lake  is  ac- 
quired by  any  grantee,  but  barriers  may  be 
placed  along  the  division  lines  which  will 
exclude  the  owners  of  all  other  portions  of 
the  lake  hed  from  tbe  use,  for  boating  pur- 
poses, of  thfe  water  witbin  them.  Smonlter 
V.  Boyd  (Pa.)  820 
Fnlilloi  u-ricable. 

4.  An  owner  of  land  bordering  on  tbe 
ocean  may  maintain  an  action  to  enjoin  a 
treepeaser  from  placing  structures  between 
high  and  low  water  mark  whidi  will  inter- 
fere with  his  right  of  access  to  and  from  the 
water.  Ban  Frandsco  Savings  Union  t.  R. 
O.  R.  Petroleum  ft  Min.  Co.  (Cal.)  242 

5.  The  Secretary  of  War  of  the  Federal 
government  cannot  grant  rights  to  tide 
lands  within  a  state  which  will  interfere 
with  the  rights  of  littoral  owners.  Id. 
Obstrvctlon. 

6.  A  railroad  ctmipany  cannot  construct 
solid  embankments  across  flats  adjacent  to 
a  river  in  sudi  a  manner  as  to  east  the 
flood  water  of  the  river  back  upon  tbe  land 
of  upper  riparian  owners  to  its  injury. 
Fordham  v.  Northern  P.  R.  Co.  (Mont.) 

556 

7.  Flood  water  of  a  river,  which  forms 
a  continuous  body  with  the  water  flowing 
in  the  ordinary  channel,  or  which  has  de- 
parted from  the  channel  presently  to  re- 
turn, must  be  regarded  as  a  part  of  tlie 
stream  in  considering  the  right  to  obstruct 
its  flow.  Id. 
Snrfaoe  water. 

8.  An  owner  has  the  right  to  protect  his 
land  from  surface  water,  and,  in  the  inter- 
est of  good  husbandry,  to  drain  lagoons  or 
basins  thereon  of  a  temporary  character  by 
discharging  such  surface  waters,  by  means 
of  artificial  channels,  into  a  natural  sur- 
face-water drain  on  his  own  property,  and 
through  such  drain  or  channel  on  and  over 
the  land  of  another,  provided  such  person 
acts  in  a  reasonable  and  careful*  manner 
and  without  negligence;  and  the  injury,  if 
any,  resulting  therefrom  to  sueh  lower  pro- 
prietor by  reason  of  tbe  increased  flowage 
06  L.  B.  A. 


in  the  natural  surface-water  drain,  will  be 
accounted  damnum  absque  injuria.  Todd 
V.  York  County  (Neb.)  &61 
9.  An  owner's  right  to  discharge  sur- 
face water  from  bis  premises  does  not  ex- 
tend so  far  as  to  permit  him  to  (ullect  it 
in  a  volume,  and  by  means  of  an  artificial 
channel  discharge  it  upon  another's  land, 
contrary  to  the  natural  course  of  drainage, 
to  the  latter's  damage  and  detriment.  Jd. 

Notes  and  Bbxets. 

Waters;  right  of  owner  of  land  border- 
ing on  ocean  to  access ;  right  to  wharf  out ; 
structure  erected  below  high-water  mark 
in  tide  waters  as  nuisance;  when  author- 
ized by  Federal  government;  right  of  own- 
er of  upland  to  enjoin  maintenance  of ;  pow- 
er to  enjoin  mining,  upon  seashore,  of  petro- 
leum, etc. ;  right  to  prevent  public  from  go- 
ing upon  tide  land;  shore  owner  no  inter- 
est in  soil  below  high  water.  242 

Acquisition  of  tide  land  1^  right  of  enu- 
nent  domain.  897 

Acquisition  of  tide  land  by  right  of  emi- 
nent domain  J  where  land  is  in  possession 
of  person  under  contract  with  state  for  its 

purchase.  898 
Conveyance  of  land  bounded  on  stream; 
control  of  water  on  private  premises;  grants 
of  land  on  small  lake ;  right  of  several  gran- 
tees to  use  of  whole  lake;  where  division 
lines  are  run  through  lake.  829 

Percolutiug;  right  to  drain  by  dicing  of 
wells ;  where  not  done  maliciously.  7SB 

Exercise  of  eminent  domain  for  irriga- 
tion and  drainage  of  lands  and  for  fish 
pouds.  MS 

Surface  waters;  casting  in  body  upon 
land  of  another;  injunction  to  restrain;  di- 
verting natural  flow  of  surface  waters: 
draws,  swales,  ravines,  etc.,  for  passage  of 
surface  water  not  water  courses;  draining 
surface  waters  by  artificial  ditch  into  nat- 
ural drain  on  land;  extent  of  conunon-law 
rule  as  to  right  to  fl^t  surface  waters.  561 

Surface  waters;  accumulation  upon  one's 
own  land;  casting  upon  another's  land  to 
his  injury;  flood  waters  of  river;  interfer- 
ing with  flow  of,  to  another's  injury;  lia- 
bility at  common  law  for  obstructing  sur- 
face waters;  overflow  of  rivers  as  surface 
waters.  557 

WHARVES. 

Notes  and  Bbiefs. 

Wharfage;  oontract  for;  jurisdiction  of 
admiralty.  233 

WILLS. 

See  also  PowsBS. 

1.  Estates  dist^fe^  MS*)lSgl@^« 


WlTMaBBEB  ;  WniT  AND  PflOCKa. 


for  life  are  not  enlarged  into  absolute  es- 
tates by  the  failure,  for  remotenesB,  of  the 
remainders  which  the  will  attempts  to  cre- 
ate.   Graham  v.  Whitridge  (Md.)  408 

2.  Life  eittates  which  vest  within  the 
time  allowed  hy  the  rule  against  perpetu- 
ities cannot  be  devested  bj  abortive  at- 
tenipts  to  ingraft  upon  them  limitations 
over,  which  are  ineffectual  because  of  such 
rule.  Id. 

3.  A  widow  who  accepts  ttie  provisions 
of  lier  busband'a  will,  which  cuts  off  her 
right  of  dower,  cannot  have  such  dower  as- 
signed to  her  when  the  proviaiooB  of  the 
will  prove  to  be  of  no  value.  Ibfatthews  v. 
Thompson   (Mass.)  421 

4.  Nephews  and  nieces  to  the  exclusion 
of  grand  nephews  and  nieces,  children  of  de- 
ceased nephews  and  nieces,  will  take  an  es- 
tate limited  in  trust  for  one  for  life,  and 
upon  her  death  to  be  distributed  amongst 
her  "next  of  kindred."  Graham  v.  Whit- 
ridge (Md.)  408 

Nones  AND  Bbisvs. 

Wills;  violation  of  rule  against  perpetu- 
ities l^;  disposition  of  estate  by  court  In 
case  of;  where  wishes  of  testator  can  be 
66  L.  R.  A. 
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reasonably  ascertained;  meaning  of  term 
''next  of  kindred."  409 

WITHEBSES. 

Instruction  as  tu  Credibility  of,  see 
Tbiai^  3. 

The  court  nitty,  in  its  discretion,  ex- 
clude questions  requiring  a  witness  to  state 
whether  he  had  not  made  statements  out  of 
court  contradictory  to  his  testimony,  whem 
no  time  or  place  ix  specified.  Bradley  v, 
Gorham  (Conn.)  034 

NOTTES  AND  BRXIEFB. 

Witnesses;  expert;  right  to  sustain  or 
contradict  opinion  of,  by  showing  what  cer- 
tain authors  have  said  <m  subject.  23 

W&IT  AMD  PBOGESfL 

General  Appearance  Rendering  Service 
Unnecessary,  see  AonoN  OB  Surr, 
1. 

tiorvioe  by  Publication  after  Return 
Day  of  Attachment,  see  Attach- 
ment, 1. 

NOTSS  AND  BbIETS. 

Writ  and  process;  who  is  agent  of  non- 
resident corporation  on  whom  process  may 
be  served.  S74 
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